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stone's  Commentaries. 

C5h.  PI •.Chitty  on  Pleading. 

Gin.    R. Cincinnati  Superior  Court 

Reports  (Ohio) 

Gin.       Supw.       Ot 

Rep'r    Cincinnati  Superior  Court 

Reporter  (Ohio) 

Cir.  Ct  Dec Circuit  Decisions  (Ohio) 

Cir.  (5t.  R Circuit  Court  Reports  (Ohio) 

City  Ot  R, City  Court  Reports  (N.  Y.) 
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City  CL  B.  Snpp.. .City  Court  Reports, Sapple- 
ment  (N.  T.) 

City  H.  Rec. City  Hall  Recorder  (N.  Y.) 

Civ.    Code Civil  Code. 

Civ.  Code  Practice. .  Civil  Code  of  Practice. 

Civ.  Prac.  Act Civil  Practice  Act 

Civ.  Proc  B. Civil    Procedure     Beporta 

(N.  Y.) 

C.  L. English  Common  Law  Re- 
ports (American  Re- 
print). 

Clancy,Husb.ftW.)  Clancy's    Treatise    of    the 

Clancy,  Rights.  J  Rirhts,  Duties,  and  Lia- 
bilities of  Husband  and 
Wife. 

Clnrk    Clark  (Pa.) 

Clarke    Clarke  (Iowa) 

Clarke,  Ch Clarke's  Chancery  (N.  Y.) 

Clark's  Code Clark's  Annotated  Code  of 

Civil  Procedure  (N.  C.) 

Clark  &  F. Clark  and  Finnelly's  House 

of  Lords  Reports. 

Clay's  Dig Clay's  Digest  of  Laws  of 

Alabama. 

Cleve.  Law  Rec. •••Cleveland  Law  Recorder 
(Ohio) 

Cleve.  Law  Rep. ...  Cleveland  Law  Reporter 
(Ohio) 

Clev.  Insan.  .••••«..  Clevenger's  Medical  Juris- 
prudence of  Insanity. 

Cliff.  Clifford  (U.  S.) 

Co Coke's      English       King's 

Bench   Reports. 

Cobb,   Dig Cobb's   Digest   of    Statute 

Laws  (Ga.) 

Ck)bbey,  Repl Cobbev's  Practical  Treatise 

on  the  Law  of  Replevin. 

Cobbey's  Ann.  St..  .Cobbey's  Annotated  Stat- 
utes (Neb.) 

Code  Civ.  Proc. . . .  Code  of  Civil  Procedure. 

Code  Cr.  Proc Code    of    Criminal    Prooe- 

dure. 

Code  Gen.  Laws. . .  •  Code  of  General. Laws. 

Code   Prac Code  of  Practice. 

Code  Proc   Code  of  Procedure. 

Code      Pub.      Gen. 

Laws Code    of    Public    General 

Laws. 

Code      Pub.      Loc 
Laws Code  of  Public  Local  Laws. 

Code  R.  (N.  S.)....Code  Reports,  New  Series 
(N.  Y.) 

Code  Rep Code  Reporter  (N.  Y.) 

Code  Supp.  ..••••••  Supplement  to  the  (3ode. 

Co.    Inst. •  •  • .  Coke's  Institutes. 

Coke •^••.  Coke's      English      King's 

Bench  Reports. 

Cold. Coldwell  (Tenn.) 

Colem.  Cas Coleman's  Cases  (N.  Y.) 

Colem.  &  C.  Cas.. ..Coleman  ft  Caines'  Cases 
(N.  Y.) 

Co.  Litt Coke  on  Littleton. 

C3olly Collyer's  English  Chan- 
cery Cases. 

Colly.  Partn Colly  er  on  Partnership. 

Colo.  Colorado. 

(>>lo.    App Colorado  Appeals  Reports. 

Colo.  Law  Rep Colorado  Law  Reporter. 

C!olq.      Rom.      Civ. 

Law  ••*.  Colguhoun's    Roman   Civil 

Law. 

Com.  Dig. Comyn's     Digest     of    the 

Laws  of  England. 

Comm ^.  Commentaries. 

Com.  on  Con Comyn's  Law  of  Contracts. 

Comp.  Laws Compiled  Laws. 

Comp.    St Compiled  Statutes. 

Comst Comstock  (N.  Y.) 

Comyn  •....•••••.  Comyns'  English  King's 
Bench  Reports. 

CJomvn,  Usury Comyn  on  Usury. 

Conf.    R. Conference  Reports  (N.  O.) 

Cong.    ^ Congress. 

Conn Connecticut 

Con.  St Consolidated  Statutes. 

Ck>nst    •  • Constitution. 


Const   Amend. Amendment    to    OonstittL- 

tion. 

Const  U.  S.  Amend..  Amendment  to  the  Consti- 
tution of  the  United 
States. 

Con.    Sur. v  •  • .  Connoly's  Surrogate  (N.Y.) 

Cooke     ••••••  Cooke  (Tenn.) 

Ck>oke,   Ins. Cooke  on  Life  Insurance. 

Crook's  Pen.  Ck>de  . .  Cook's  Penal  Code  (N.  Y.) 

Cook,  Stock;/  Stockh. 
&  Corp.  Law Cook  on  Stock,  Stockhold- 
ers, and  General  Corpo- 
ration Law. 

CJooley,  Bl.  Comm..  .Cooley's  Edition  of  Black- 
stone's  Commentaries. 

Cooley,  Const  Law..Cooley'8  Constitutional 
Law. 

Cooley,  0>nst  Um..  Cooley's  Constitutional 
Limitations. 

Cooley,  Tax'n    .  •  •  •  Cooley  on  Taxation. 

Cooley,  Torts Cooley  on  Torts. 

Coop.  Eq.  PI Cooper's  Equity  Pleading. 

Copp,     Pub.     Land 
Laws Copp's  United  States  Pub- 
lic Land  Iaws. 

Co.   Rep Coke's      Bnglish      King's 

Bench  Reports. 

Com.  Deeds Cornish  on  Purchase  Deeds. 

Cornish,       P  u  r  c  h. 

Deeds    Ck>mish       on       Purchase 

Deeds. 

Cow Cowen  (N.  Y.) 

Cow.  Cr.  Rep. Co  wen's  Criminal  Reports 

(N.  Y.) 

Cowell  Cowell's  Law  Dictionary. 

Cowp •••••••  Cowper's    English    King's 

Bench  Reports. 

Cox     Cox  (Ark.) 

Cox     Cox's     English     Chancery 

Cases. 

Coz,  C.  C Cox's     English     Criminal 

Cox,  Cr.  Cas Cox's     English     Criminal 

Cases. 

Coxe   Coxe  (N.  J.) 

C.  P.  Div Common     Pleas    Division, 

English  Law  Reports. 

C  P.  Rep ••••Common    Pleas    Reporter 

(Pa.) 

Crabbe   Crabbe  (U.  S.) 

Crabb,     Eng.     Syn- 
onyms    Crabb's      English      Syno- 

nymes. 

Crabb,  Real  Prop... Crabb  on  Real  Property. 

Cr.  Act Criminal  Act 

Craig,  Diet Craig's  Etymological,  Tech- 
nological, and  Pronoun- 
cing Dictionary. 

Craig  ft  P Craig  and  Phillips'  English 

Chancery  Reports. 

Cranch     Cranch  (u.  S.) 

Cranch,   C   C. Cranch's  Circuit  Court  (U. 

S.) 

Cranch,  Pat  Dec. .Cranch's  Patent  Decisions 
(U.  S.) 

Cr.  Cir.  Comp Crown  Circuit  Companion 

(Irish). 

Cr.   Code Criminal  Code. 

Cr.   Law  Mag. Criminal     Law    Magazine 

(N.  J.) 

C.  Rob.  Adm...... .Charles  Robinson's  Eng- 
lish Admiralty  Reports. 

Cro.  Car...,»*.,..Croke's  English  King's 
Bench  Reports  temp. 
Charles  I  (3  Cro.) 

Cio.  Cas, •••Croke's      English      King's 

Bench  Reports  temp. 
Charles  I  (3  Cro.) 

Cro.    Blia. Croke's     English     King's 

Bench     Reports,      temp.  ■ 
Elizabeth  (1  Cro.) 

Cro.  Jac... •••••••  Croke's      English      King's 

Bench  Reports  temp. 
James  (Jacobus)  I  (2 
Cro.) 

Cromp.  Just  .•••••.  Crompton's  Oflace  of  Ju» 
tice  of  the  Peace. 
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Cromp^  H.  &  B.  •  • .  Orompton,  Meeson,  and 
Roflcoe's  English  Bxcheq- 
ner  Reports. 

Crompt. Star    Chamber    Gasea    by 

Crompton. 

Ciomp.  &  J Crompton  A  Jerris'   Eng^ 

lish   Exchequer  Reports. 

Cr.   Prac  Act Criminal  Practice  Act. 

Cr.    Proc  Act Criminal  Procedure  Act. 

Cr.    St Criminal  Statutes. 

Cruise's    Dig. Cruise's  Digest  of  the  Law 

of  Real  Property. 

Ct.    GL Court  of  Claims  (TJ.  S.) 

Curt.     Curtis  (U.  S.) 

Curt.  Ecc Curteis  English  Eodesiaa- 

tical  Reports. 

Curt.  Pat Curtis  on  Patents. 

Cusb.    Cushing  (Mass.) 

Cnsh.  Law  ft  Prac 
Leg.  Aasem. Cushing's  Law  and  Prac- 
tice of  Legislative  Assem- 
blies. 

Cushm.     •  •  • Cushman  (Miss.) 

Cyc    Cyclopedia    of    Law    and 

Procedure. 
Cyc  Law  &  Proc. . .  Cyclopedia    of    Law    and 
Procedure. 

(Cyclop.  DicL.«*.«.Shumaker  &  Longsdorfs 
Cyclopedic  Dictionary. 

C.  ft  K..«« Carrington    and    Kirwan's 

English   Nisi    Prius   Re- 
ports. 

C.  ft  Pm mm*  Carrington     and     Payne's 

English   Nisi   Prius   Re- 
ports. 

D 

Dak. Dakota. 

DalL    ft>a4 Dallas  (Pa.) 

Dalt  (U.  S.) Dallas  (V.  S.) 

DalL  Dig. Dallam's  Digest  and  Opin- 
ions (Tex.) 

DalL  Laws. Dallas'  Laws  (Pa.) 

Daly     Daly  (N.  Y.) 

Dana    Dana  (Ky.) 

Dane's  Abr Dane's       Abridgment      ti 

American  Law. 

Danlell,    Ch.    PI.   ft 
Prac     Daniell's  Chancery  Plead- 
ing and  Practice. 

Daniell,  Ch.  Prac  Daniell's  Chancery  Plead- 
ing and  Practice. 

Daniel,  Neg.  Inst. .Daniel's  Negotiable  Instru- 
ments. 

Davis,  Cr.  Law Davis'  Criminal  Law. 

Dawson's  CJode Dawson's    Code    of    Civil 

Procedure  (Colo.) 

Day    Day  (Conu.) 

D.  C District  of  Columbia. 

D.    Chip D.  Chipman  (Vt.) 

Deac  Cr.  Law Deacon  on  Criminal  Law 

of  England. 

Deady    Deady  (U.  S.) 

Dean,  ft  B.  Crown 

CasL  •  • Dearsly  and  Bell's  English 

Crown  Cases. 

De  (iex,  F.  ft  J....De  6ex.  Fisher  ft  Jones' 
English  Chancery  Re- 
ports. 

De  (iex,  J.  ft  S.. ••  •  De  Gex,  Jones,  and  Smith's 
English  Chancery  Re- 
ports. 

De  (3ex,  M.  ft  G....De  Gex,  Macnaghten,  and 
Ck>rdon's  English  Chan- 
eery  Reports. 

Del •••••.  Delaware. 

DeL    Ch Delaware  Chancery. 

DeL  Co.  R... •••••.  Delaware  County  Reports 
(Pa.) 

DeL  Term  R. Delaware  Term  Reports. 

Dem.  Sur. Demarest's   Surrogate  (N. 

Y.) 

Denio    Denio  (N.  Y.) 

Denison*  Cr.  Cas..  •  •  Denison's  English  Crown 
Cases. 


Desaus. Desaussure's  Equity  (S.  O.) 

Desty,  Tax'xL Desty  on  Taxation. 

Dev.    Devereux  (N.  C.) 

Dev.  Ct  CL Devereux's  CSourt  of  Claims 

(U.  S.) 

Dev.   Eq Devereux's  Equity  (N.  O.) 

DevL    Deeds Devlin  on  Deeds. 

Dev.  ft  B Devereux  ft  Battle  (N.  C.) 

Dev.  ft  B.  Eq Devereux  ft  Battle's  Eq- 
uity (N.  C.) 

Dicey,  0>nfl.  Laws. .  Dicey  on  Conflict  of  Laws. 

Dicey,  Dom Dicey's  Law  of  DomiciL 

Dick Dickinson  (N.  J.) 

Dickens    Dickens'  English  Chancery 

Reports. 

Diet   Dictionary. 

Diet  Droit  Civil....  Dictionnaire  Droit  CJivIL 

Dig Digest. 

Dig English's     Digest    of    the 

Statutes  (Ark.) 

Dig.    Ompiled      Public      Laws 

(R.  I.) 

Dig.  Fla. Thompson's       Digest       of 

Laws  (Fla.) 

Dig.  •••.^•••.  Littell  and  Swigert's  Di- 
gest of  Statute  Law 
(Ky.) 

Dig.  St.... English's     Digest    of    the 

Statutes  (AriL) 

Dill Dillon  (U.  S.) 

Dill.   Laws   Eng.   & 
Am.   Dillon's   Laws   and   Juris- 
prudence of  England  and 
America. 

DiH.  Mun.  Corx^....  Dillon  on  Municipal  0>r- 
porations. 

Disn Disney  (Ohio) 

Doct  ft  Stud.  Dial.. Doctor  and  Student;  or, 
Dialogues  between  a 
Doctor  of  Divinity  and  a 
Student  in  the  Laws  of 
England  by  C.  St  Ger- 
main. 

Dom.  Civ.  Law. ...  •  Domat's  Civil  Law. 

Doug.   Douglas'    English    King's 

Bench  Reports. 

Doug.    ..••..••••..Douglass  (Mirh.) 

DowT.   .....^ Dowling's     English     Bail 

Court  Cases. 

DowL  ft  L. Dowlinjr  ft  Lowndes'  Ehig- 

lish  Bail  Court  Reports. 

DowL  ft  B. •••••••  •  Dowling^and  Ryland's  Eng- 
lish King's  Bench  Re- 
ports. 

Drake,  Attacbm Drake  on  Attachment 

Dud Dudley  (Ga.) 

Dud.   Eq Dudley's  Equity  (S.  C.) 

Dud.   Law Dudley's  Law  (S.  C.) 

Duer Duer's  Superior  Court  (N. 

Y.) 

Dup.    Jur. Duponceau  on  Jurisdiction 

of  United  States  Courts. 

Dum.  ft  E Dumford  and  East's  Eng- 
lish King's  Bench  Re- 
ports (Term  Reports). 

Dutch Dutcher  (N.  J.) 

Duv Duvall  (Ky.) 

Dyche  ft  P.  Dict...Dyche  and  Pardon's  Dic- 
tionary. 

Dyer k...  Dyer's      English      King's 

Bench  Reports. 

E 

East   ••••East's      English      King's 

Bench  Reports. 

East,  P.  a East's  Pleas  of  the  Crown. 

Ecd.  R English  Ecclesiastical  Re- 
ports. 

B.  C  L.. •.••••••.  English  Common  Law  Re- 
ports (American  Re- 
print). 

Ed Edition. 

Eden,  Pen.  Law. •••  Eden's  Principles  of  Penal 
Law. 
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Bden's  Prin.  P.  L.. .  Eden's  PrindpIeB  of  Penal 

Law. 
Edmonds'      St.      at 
Large  .  ••  •• Edmonds'  Statutes  at  Large 

(N.  Y.) 
Edm.  Set  Gas. Edmonds'  Select  Gases  (N. 

B.    D.    Smith B.  D.  Smith  (N.  Y.) 

Bdw.     ^••••King  Edward  (us  4  Bdw. 

Bdw.     Baihn. Edwards  on  the  Law   of 

Bailments. 

Bdw.  BUlfl  ft  N. . . .  •  Edwards  on  Bills  and 
Notes. 

Edw.  Brok.  ft  F.... Edwards  on  Factors  and 
Brokers. 

Edw.  Gh. Edwards'  Ghancery  (N.  Y.) 

El.,  BL  ft  BL Ellis,  Blackburn,  and  El- 
lis' English  Queen's 
Bench  Reports. 

Bill.   Queen    Elizabeth    (as    13 

Eliz.). 

Elliot,  Deb Elliot's    Debates    on    the 

Federal  Ck>nstitution. 

Elliott,  Supp. Elliott  Supplement  to  the 

Indiana  JEtevised  Stat- 
utes. 

Elliott,  Roads  ft  S..  Elliott  on  Roads  and 
Streets. 

Ellliott,  R.  R. Elliott  on  Railroads. 

Ellis  ft  B ^••.  Ellis  and  Blackburn's  Eng^ 

lish  Queen's  Bench  Re- 
ports. 

EUn.  Dig... ••••••  ..Elmer's    Digest    of    Laws 

(N.  J.) 

Elph.  Interp.  Deeds..  Elphinstone's  Rules  for  In- 
terpretation of  Deeds. 

Bl.  ft  Bl. Ellis  and  Blackburn's  Eng- 
lish Queen's  Bench  Re- 
ports. 

B.L.ftBq English    Law   and    Equity 

(American  Reprint). 

Emerig.  Ins... Emerigon  on  Insurance. 

Enc.  Amer.  ........  Encyclopedia  Americana. 

Enc.  Brit.  •••......  Encyclopaedia  Britannica. 

Bnc.  Diet ..Encyclopedic     Dictionary, 

Edited  by  Robert  Hunter 

Bnc  Ins.  U.  S..... Insurance  Year-Book. 

Bnc.  Law American  and  English  En- 
cyclopaedia of  Law. 

Bnc.  PI.  ft  Prac... Encyclopedia  of  Pleading 
and  Practice. 

End.  Interp.  St....Endlich's  Gommentaries  on 
the  Interpretation  of 
Statutes. 

End.  Bldg.  Ass'ns...  Endlich  on  Building  Amo- 
ciations. 

Bug.    English  (Ark.) 

Bng.  G.  L • .  English  Ck>mmon  Law  Re- 
ports (American  Reprint). 

Bng.  Bee.  R English   Ecclesiastical   Re- 

IM>rts  (American  Reprint). 

Bng.  Law  ft  Bq.  ...  English  Law  and  Equity 
Reports  (American  Re- 
print). 

Bq Equity. 

Bq.  Gas.  Abr English       Equity       Gases 

Ersk.    Inst Erskine^s  Institutes  of  the 

Law  of  Scotland. 

Ersk.  Speeches. ....  Erskine's  Speeches. 

Escriche,  Diet Escriche's    Dictionary    of 

Jurisprudence. 

Esp. Espinasse's    English    Nisi 

Prius  Reports. 

Ev Evidence. 

Ex. English  Exchequer  Reports 

(Welsby,  BTurlstone  ft 
Gordon). 

BxdL  ^m. English  Exchequer  Re- 
ports (Welsby,  Hurlstone 
&  Gordon). 

Ex.  Sess.   ••..••••.  Extra  Session. 

B.  ft  B Ellis  and  Blackburn's  Eng- 
lish Queen's  Bench  Re- 
ports. 


F 

Fairf.     Fairfield  (Me.) 

Falc  Marine  Diet.. Falconer's  Marine  Dletloii- 

™  ary. 

Feame,  Rem. Feame  on  Gontingent  Ro- 

mainders. 

Fed. Federal  Reporter  (U.  S.) 

Fed.  Gas Federal  Gases  (U.  S.) 

Femald,    Bug.    Syn- 
onyms   Femald's    English     Syno- 
nyms. 

Fett  Garr. Fetter's  Treatise  on  (Car- 
riers of  Passengers. 

Field,  Gorp Field  on  Gorporations. 

Finch,  Law Finch,  Sir  Henry;  a  Dis- 
course of  Law  (1759). 

Fish.   Dig Fisher's   English   Gommon 

Law  Digest 

Fish.  Pat  Gas... ..Fisher's  Patent  Gases  (U. 
S.) 

Fish.  Pat  Rep Fisher's     Patent     Reports 

(U.  S.) 

Fish.  Prise  CSas..... Fisher's  Prise  Gases  (U. 
S.) 

Fits.  Abridg Fitzherbert'a  Abridgment 

Fla. Florida. 

Flip,   Flippin  (TJ.  S.) 

Fost Foster  (N.  H.) 

Foster   Foster's     English     Grown 

Law  or  Oown  Gases. 

Fost  ft  F. Foster  and  Finlason's  Eng- 
lish Nisi  Prius  Reports. 

Fras.  Dom.  Rel....Fr8ser  on  Personal  and 
Domestic  Relations,  Scot- 
land. 

Freem.    ...Freeman  (111.) 

Freem.  Gh. Freeman's  Ghancery  (Miss.) 

Freem.  Judgm.. ....  Freeman  on  Judgments. 


G. KhigC^rge(asl5Geo.II). 

Ga. Georgia. 

Gabb.  Gr.  Law Gabbett's  Griminal  Law. 

Ga.   Dee. Georgia  Decisions. 

Gale      ft      Whatley^ 
Easem. Gale  and  Whatley  (after- 
wards   Gale)    on    Ease- 
ments. 

Gall Gallison  fU.  S.) 

Gantfs  Dig. (Jantt's  (ft  Galdwell's)  Di- 
gest of  Statutes  (Ark.) 

Gay.  ft  H.  Rev.  St..  Gavin  and  Herd's  Revis* 
ed  Statutes  (Ind.) 

Gen.  Assem General  Assembly. 

Gen.    Laws General  Laws. 

Gen.    St General  Statutes. 

Geo King  George  (as  15  Gko. 

II). 

George    George  (Miss.) 

Gibbon Gibbon  on  Nuisances. 

Gil Gilfillan  (Minn.) 

Gilbert,  Ev Gilbert's  Law  of  Evidence. 

Gilbert,  Tenures. . . .  Gilbert  on  Tenures. 

Gilbert,     Uses     (by 

Sugd.)  Gilbert's  Uses  and  Trusts 

by  Sugden. 

Gild. Gildendeeve       Reports 

(N.  M.) 

Gill   Gill  (Md.) 

Gillet,  O.  Law Gillett's  Treatise  on  Grim- 
inal Law  and  Procedure 
in  Griminal  Ga.ses. 

Gill  ft  J Gill  &  Johnson  (Md.) 

Gilman Gilman  (111.) 

Gilmer    Gilmer  (Vaj 

Gilp Gilpin  (IJ.  S.) 

Godd.   Easem Goddard  on  Easements. 

Gould,  PI Gould  on  the  Principles  of 

Pleading  in  Givil  Actions. 

(3k>uld's     Dig Gould's    Digest    of    Laws 

(Ark.) 

Gould,  Wat Gould  on  Waters. 
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Grak.     &    W.    New 

Trials     Graham  and  Wkitermaii  on 

New  Trials. 

Grant.  Gaa. Grant's  Cases  (Pa.) 

Grant's  Dis. Gantt's  {&  Caldwell's)  Di- 
gest  of   Statntea    (Ark.) 

Grat-      Grattan  (Va.) 

Gray    Gray  (Mass.) 

Green,   C.  B C.  K.  Green  (N.  JJ 

Green,  Gr.  Law  R.. .  Green's  Criminal  Law  Re- 
ports (N.  Y.) 

Greene,    G G.  Greene  (Iowa) 

Greenlu  Pub.  PoL...Greenhood's  Doctrine  of 
Public  Policy  in  the  Law 
of  Contracts. 

Green,  H.  W. H.  W.  Green  (N.  J.) 

Green,  J.  S J.  8.  Green  (N.  J.) 

Greenl Greenleaf  (Me.) 

GreenL  Cruise,  Real 

Prop Greenleaf  ■      Edition      of 

Cruise's  Digest  of  Real 
Pronerty. 

GreenL  Et Greenleaf  on  Evidence. 

Green's  Brice,  Ultra 

Vires   Green's  Edition  of  Brice's 

Ultra  Vires. 
GroflB,    St.  •••••••• .  Gross'     Illinois     (Compiled 

Laws  (or  Statutes). 
Grotins    •••*., Grotius'  Latin  Law. 

H 

Hags-  Adm Haggard's  Bngliah  Admi- 
ralty Reports.. 

Hagg.  Ckma Haggard's  English  Con- 
sistory Reports. 

Hagg.  Ecc Haggard's  English  Eccle- 
siastical Reports. 

Hale,  Com.  Law.. . .  Hale's  History  of  the  (com- 
mon Law. 

Hale,  De  Jure  Mar. .  Hale's  De  Jure  Maris  [Ap- 
pendix to  Hall  on  the 
Sea  Shore]. 

Hale,  P.  C Hale'e  Pleas  of  the  Oown. 

Hale,  Torts Hale  on  Torts. 

HaU    Hall's  Superior  Court  (N. 

Y.) 

Halleck,  Int  Law.  .Halleck's  International 
Law. 

Hall,  Mex.  Law... .Hall's  Mexican  Law. 

Halst  Halsted  (N.  J.) 

Halst  Ctu Halsted's  Chancery  (N.  J.) 

Ham.    Hammond  (Ohio) 

Ham.  C!ont Hammon  on  Contracts. 

Himd    Hand  (N.  Y.) 

Handy    Handy  (Ohio) 

Har.    (Del.) Harrington  (Del.) 

Har.  (Mich.) Harrington  (Mich.) 

.   Har.  (N.  J.) Harrison  (N.  J.) 

Hardin Hardin  (Ky.) 

Hardw.  Cas.  Temp. .  Cases  temp.  Hardwicke,  by 
Lee  and  Hardwicke. 

Hare  Hare's  English  Vice  Chan- 
cellors' Reports. 

Hare,  Const  Law . .  Hare's  American  Constitu- 
tional Law. 

Harg.  Co.  Litt. . . . .  Hargrave's  Notes  to  CJoke 
on  Littleton. 

Hargrave  &  Butler's 
Notes  on  Co.  Litt.  Hargrave      and      Butler's 
Notes  on  Coke  on  Little- 
ton. 

Harp.    Harper  (S.  C.) 

Harp.  Eq Harper's  Equity  (S.  C.) 

Harris    Harris  (Pa.) 

Harrison,  Ch. Harrison's  C!)hancery  Prac- 
tice. 

Hart  Dig. Hartley's  Digest  of  Laws, 

(Tex.) 

Har.  &  Q Harris  &  Gill  (Md.) 

Har.  &  J Harris  &  Johnson  (Md.) 

Har.  &  McH. Harris  &  McHenry  (Md.) 

Hash.  Hasbrouck's  Reports  (Ida- 
ho) 

Hask.   Haskell  (U.  S.) 


Hats. 


. •  •  • •••  • 


Haw •• 

Hawes,  Jur 

Hawk.    

Hawkins'   Wills. 

Hawk.  P.  a  •  • . 


Hawks 
Hayes 


Hayw.  (N.  C.)... 


Hayw.   (Tenn. 
Hayw.  &  H. 


Haas.  Reg. 
H.  BL  ... 


Head    

Heard's  Shortt,  Extr. 
Rem.    


Heisk. 
Hemp. 
Hen.   . 


Hen.  St 

Hen.  &  M 

Herm.  Chat  Mortg. 


Herm.  Estop 

High,  Extr.  Rem. 

High,  Inj 

High,  Rec 

Hil.  Abr 


Hill 

Hill.    Cont 

Hill.  Elem.  Law. 


Hill,   Eq 

Hilliard,  R.  R. 

Hill.   Law 

Hilrs  Ann.  Codes  ft 
Laws 

Hill's    Ann.    St    ft 
Codes 


Hill's  Ck>de. 
Hill's  €k>de. 


Hill  ft  D.  Supp..... 

Hilt 

Hil.   Term  4,   Will 
IV 

Hil.  Torts 

Hittell's  Laws 

H.  L.  Cas. 

Hobart 

Hodge,  Presb,  Law.. 

Hoflf.  Ch 

HofiE.  Land  Cas 


HoU.    Jur., 


Holmes 
Holt    .. 


1  Holt  N.  P. 


Hatsell's  Parliamentary 
Precedents. 

Hawaiian  Reports. 

Hawes  on  Jurisdiction  of 
Courts. 

Hawkins*  Pleas  of  the 
Crown. 

Hflwkins'  Construction  of 
Wills. 

Hawkins'  Pleas  of  the 
Crown. 

Hawks  (N.  C.) 

Hayes'  Irish  Exchequer 
Reports. 

Haywood  (N.  C.) 

Haywood  (Tenn.) 

Hayward  &  Hazelton  (U. 
S.) 

Hazard's  Register  (Pa.) 

Henry  Blackstone's  Eng- 
lish Common  Pleas  Re- 
ports. 

Head  (Tenn.) 

Heard's  Edition  of  Shortt 
on  Extraordinary  Legal 
Remedies. 

Heiskell  (Tenn.) 

Hempstead  (U.  S.) 

King   Henry    (as   8   Hen. 

vfi. 

Hening'a  Statutes  (Va.) 

Hening  ft  Munford  (Va.) 

Herman  on  Chattel  Mort- 
gages. 

Herman's  Law  of  Estoppel. 

High  on  Extraordinary 
Legal  Remedies. 

High  on  Injunctions. 

Hiffh  on  Receivers. 

Hilliard's  American  Law. 

Hill  (N.  Y.) 

Hilliard  on  Contracts. 

Hilliard's       Elements      of 

Hiirr'Equity  (S.  C.) 
Hilliard  on  Real  Property. 
Hill's  Law  (S.  C.) 

Hill's  Annotated  0>de8  and 
Cteneral  Laws  (Or.) 

Hill's  Annotated  General 
Statutes  and  0)des 
(Wash.) 

Hill's  Annotated  Codes  and 
General  Laws  (Or) 

Hill's  Annotated  General 
Statutes  and  Codes 
(Wash.) 

Hill  &  Denio,  Lalor's  Sup- 
plement (N.  Y.) 

HUton  (N.  Y.) 

Hilary   Term  4,    WUliam 

IV. 
Hilliard    on    the    Law    of 

Torts. 
Hittell's     Genera]      Laws 

(Cal.) 
House    of    Lords'    Cases, 

English. 
Hobart's     English     King's 

Bench  Reports. 
Hodge     on     Presbyterian 

Law. 
Hoffman's    Chancery    (N. 

Y.) 
Hoffman's  Land  Cases  (U. 

S.) 
Holland's  Elements  of  Ju- 
risprudence. 
Holmes  (U.  S.) 
Holt's       English       King's 

Bench  Reports. 
Holt's  English   Nisi  Prius 

Reports. 


TABLB  OF  ABBHBYIATIONS. 


Holt  Shipp. Holt  on  Shipping. 

Hopk.  Ch. Hopkins'  Chancery  (N.  T.) 

Homer's  Ann.  St... Homer's  Annotated  Revis- 
ed Statutes  (Ind.) 

Homer's  Rev.  St. . . .  Homer's     Annotated     Re- 
vised Statutes  (Ind.) 

Horr    ft    B.    Mun. 

Ord. Horr  and  Bemis'  Treatise 

on  Municipal  Police  Or- 
dinances. 

Horr.  &T.  Cas.Self- 

Def Horrigan  and  Thompson's 

Gases  on  Self-Defence. 

Houst.    Houston  (Del.) 

Houst.  Cr.  Gas..  ...Houston's  Criminal  Cases 
(Del.) 

How.    (Miss.) Howard  ^iss.) 

How Howard  (U.  S.) 

How.  Ann.  St Howell's  Annotated  Stat- 
utes (Mich.) 

Howell,  N.  P Howell's    Nisi    Prius    Re- 
ports (Mich.) 

Howell,  St  Tr Howell's      English      State 

Trials. 

How.  Prac Howard's  Practice  (N.  Y.) 

How.  Prac.  (N.  S.). .  Howard's    Practice,     New 
Series  (N.  Y.) 

How.  St Howell's   Annotated   Stat- 
utes (Mich.) 

How.  A  H.  St Howard  and  Hutchinson's 

Statutes  (Miss.) 

Hughes  (Ky.) Hughes  (Ky.) 

Hughes     Hughes  (U.  S.) 

Hume's  Hist  Eng. .  Hume's    History    of    Eng- 
land. 

Humph Humphrey  (Tenn.) 

Hun    Hun  (N.  Y.) 

Hurd's  Rev.  St...,Hurd's     Revised     Statutes 
(111.) 

Hurl.  Bonds Hurlstone  on  Bonds. 

Hurl,  ft  C Hurlstone     ft     Coltman's 

English    Exchequer    Re- 
ports. 

Hurl,  ft  6 •••Hurlstone     and     Crordon's 

Reports    (10,    11,    Eng- 
lish Exchequer  Reports). 

Hnrl.  ft  N .^  Hurlstone    and    Norman  s 

English    Exchequer    Re- 
ports. 

Hutch.    Carr Hutchinson  on  Carriers. 

Hutch.  Code Hutchinson's  (3ode   (Miss.) 

Hutch.  Dig.  St.... Hutchinson's  Code  (Miss.) 


I 

Idaho    •••• Idaho. 

Ill Illinois. 

111.    App Illinois     Appellate     Court 

Reports. 

Imp.  Diet Imperial  Dictionary. 

Ind.     Indiana. 

Ind.    App Indiana    Appellate    Coort 

Reports. 

Ind.  T Indian  Territory. 

Ins.  Law  J Insurance     Law     Journal 

(Pa.) 

Inst Coke's  Institutes. 

Intemat  Diet  ....Webster's  International 
Dictionary. 

Interst  Com.  R. ...  Interstate  Commerce  Re- 
ports. 

Iowa Iowa. 

Ired Iredell's  Law  (N.  O.) 

Ired.  Eq ^.  Iredell's  Equity  (N.  C.) 

Irwin's   Code. Clark,    Cobb    and    Irwin's 

Code  (Ga.) 


J 

Jac.     King  James  (as  21  Jac.  I). 

Jac.   Law  Diet ....  Jacob's  Law  Dictionary. 

Jagg.  Torts Jaggard  on  Torts. 

Jarm.  Wills. Jarman  on  Wills. 

Jeff.    Jefferson  (Va.) 


Jellett  Cr.  Law Gillett's  Treatise  on  Crim- 
inal Law  and  Procedure 
in  Criminal  Cases. 

Jeremy,  Eq. Jeremy's  Equity  Jurisdic- 
tion. 

J.  J.  Marsh J.  J.  Marshall  CKy.) 

John.   Johnson  (N.  M.) 

John.  Diet Johnson's  English  Diction- 
ary. 

John.  Eng.  Ch. Johnson's  English  Vice- 
Chancellors'  Reports. 

Johns.     Johnson  (N.  Y.) 

Johns.  Gas Johnson's  Cases  (N.  Y.) 

Johns.   Ch Johnson's  Chancery  (N.  1 J 

Johnson's   Quarto 
Diet    Johnson's  Quarto  Diction- 
ary. 

Jones    Jones  (Pa.) 

Jones,  Bailm Jones  on  Bailments. 

Jones,  Chat  Mortg. .  Jones  on  Chattel  Mort- 
gages. 

Jones,  Easem Jones'  Treatise  on  Ease- 
ments. 

Jones,  Eq Jones'  Equity  (N.  C.) 

Jones,  Law Jones'  Law  (N.  C.) 

Jones,   Liens Jones  on  Liens. 

Jones,  Mortg Jones  on  Mortgages. 

Jones,  Pledges Jones  on  Pledges  and  Col- 
lateral Securities. 

Jones,  Securities....  Jones  on  Railroad  Securi- 
ties. 

Jones  ft  S Jones  ft  Spencer  (N.  Y.) 

Jour.  Juris. Journal   of  Jurisprudence. 

Joyce,  Ins. Joyce  on  Insurance. 

J.   P The  Justice  of  the  Peace. 

London  (periodical). 

J.  P.  Smith J.      P.      Smith's     English 

King^s  Bench  Reports. 

J.  Scott  (N.  S.) English     O>mmon     Bench 

Reports,  New  Series  by 
John  Scott 

Jud.  Repos Judicial  Repository  (N.  Y.) 

Jur The  Jurist  London. 

Jur.  (N.  S.) The    Jurist    New    Series. 

London. 

Just  Inst.  • Institutes  of  Justinian. 


K 

Kan.   Kansas. 

Kan.    App Kansas  Appeals. 

Kay  ft  J Kay  and  Johnson's  Eng- 
lish Vice  Chancellors'  Re- 
ports. 

Keb.    Keble's      English      King's 

Bench  Reports. 

Keen    Keen's  English  Rolls  Ck>urt 

Reports. 

Keene,  Ch Keen's  English  Rolls  Court 

Reports. 

Keener,  Quasi  Cont.  Keener  en  Quasi  Con- 
tracts. 

KeL   Sir  John  Kelyng's  English 

Crown  Cases. 

Kelly    Kelly  (Qa.) 

Kent  Comm Kenf  s    Commentaries    en 

American  Law. 

Kern,    . .,. Keraan  (N.  Y.) 

Kerr,   Inj Kerr  on  Injunctions. 

Kersey  Dict.».«^.. John  Kersey's  English 
Dictionary,  1708. 

Keyes  Keyes  (N.  Y.) 

Kielway  Keilwev's    English    King's 

Bench  Reports. 

Kinney,    Law    Diet 

ft  (Slos Kinney's    Law    Dictionary 

and  Glossary. 

Kirby    Kirby  (Conn.) 

Knight  Mech.  Diet.  Knight's  American  Mechan- 
ical Dictionary. 

Kulp Kulp  (Pa.) 

Ky Kentucky. 

Kyd    Kyd  on  Bills  of  Exchange. 

Kyd,   Corp Kyd  on  Corporations. 

Ky.   Dec Kentucky  Decisions. 

Ky.  Law  Rep.  ....  Kentucky  Law  Reporter. 
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Ky.  8t  Iaw Merehead  and  Brown  Di- 
gest of  Statate  Laws 
(ky.) 

K.  ft  R Kent  and  Raddiifs  Law  of 

New  York  (Bevision  of 
1801). 

L 

Iitt.    Loaisiana. 

liB.  Ann Loaisiana  Annnal. 

Lack.  Jar. Lackawanoa  Jurist  (Pa.) 

Lack.  Leg.  N Lackawanna  Legal    News 

(Pa.) 

Lalor,  Sapp.  ••••••Lalor's  Sopplement  to  Hill 

&  Denio^s  Reports  (N.Y.) 

Lamb.  Eir. Lambard's  Eiranarcha. 

Lane  Bar Lancaster  Bar. 

Lane  Law  Rer.   •  •  Lancaster  Law  Reyiew. 

Lana.    Lansing  (N.  T.) 

Lana.  Ch Lansing's  Chancery  (N.  Y.) 

Law  J.  Ch. Law  Jonmal,  New  Series, 

(Chancery. 

Iaw  J.  Q.  B., Law  Joamal,  New  Series, 

Qaeen's  Banch  (Eoglish). 

Law  of  TrastB  (Tiff. 

&  Bal.) Tiffany    and    Ballard    on 

Trusts  and  Trustees. 

Iaw  Rep. Monthly     Law     Reporter, 

Boston,  Mass. 

Law  Rap.  Ex. Enelish  Law  Reports,  Bx- 

cneqner. 

Lawaon,  Bzp.  S}T...LawBon    on    Expert    and 
Opinion  Eridence. 

Lawaon,  Pres.  E2T..«Lawson  on  Presomptiya 
Eyidenoe. 

LawBon,     Rights, 
Rem.  &  Pr. Lawson  on  Righta,  Reme- 
dies and  Practice. 

Law  T. English  Law  Times  Re- 
ports. 

Law  T.  (N.  S.)....  English  Law  Times  Re- 
ports, New  Series. 

Ld.  Raym. •  •  Lord    Kaymond's    English 

King's  Bench  Reports. 

Lea  ••« Lea  (TennO 

Leadi,  Or.  Caa....* Leach's  unglish  Crown 
Cases. 

Leach's  C  L. Leach's  Olnb  Cases,  Lon- 
don. 

Learn,  ft  Spic. Leaming  and  Spicer'sLaws, 

Grants,  Concessions  and 
Original  Constitntions 
(N.  J.) 

L.   Bd. Lawyers'  Edition  Bnpreme 

Court  Reports. 

JLise   ••••••  •>•  ••••••  i.iee  \Oai.} 

Leg.    Acts  of  the  Legislatnra. 

Leg.  Chron Legal  Chronicle. 

Leg.    Gaa Legal  Gazette  (PaO 

Leg.  Gaa.   R. Legal     Gasette     Reports 

(Pa.) 

Leg.  Int.   Legal  Intelligencer  (Pa.) 

Leg.  News Legal  News.  Chicago. 

Leg.  Op Legal  Opinions. 

L^  Itec.  Rep Legal  Record  Reports. 

Leg.  Rep L^l  Reporter  fTenn.) 

Leg.  ft  Ins.  Rep....  Legal  ft  Insurance  Re- 
porter. 

Lehigh     VaL     Lajr 
Rep Lehigh    Valley    Law    Re- 
porter. 

Leigh    ^Leigh(ya.) 

Leigh  ft  C Leigh  and  Oaye'a  English 

Crown  Cases. 

Leon.    Leonard's  English   King's 

Bench  Reports. 

Ley. Leyins's     English     King's 

Bench  Reports. 

Lewin,  Cr.  Caa....^  Lewin's  English  Oown 
Cases  Reseryed. 

Lewis,  Em.  Dom.. . .  Lewis  on  Eminent  Domain. 

Lewis,  Perp Lewis'  Law  of  Perpetuity. 

Lex  Mercatoria 

Americana   An  Enquiry  into  the  Law 

Merchant  of  the  United 
States  by  George  Caines. 


Lieb.  Herm. Lieber's  Hermenentica. 

Lil.    Ck>ny Lilly's  Conyeyancer. 

Liny,  Abr. LUly's      Abndgment,      or 

Practical  Register. 

Lindl.  Ck>partn. Lindley  on  Partnership. 

Lindl.  Partn. Lindley's  Law  of  Partner- 
ship. 

Utt    Coke  OB  Littleton. 

Litt    LitteU  (Ky.) 

Litt.  Coxnp.  Lawa. .  Littell's  Statate  Law  (Ky.) 

Litt  Sel.  Cas Littell's  Select  Cases  (Ky.) 

Litt  ft  S.  St  Law..  LitteU  and  Swigert's  Di- 
gest of  Statute  Law  (Ky.) 

Liy.  Law  Mag. Liyingston's     Law    Maga- 

sine  (N.  Y.) 

L.  J.  C!h. Law  Journal,  New  Series, 

Chancery,  English. 

L.  J.  M.  Cas. Law  Journal,  New  Series, 

Magistrates^  (3ases. 

Loc  Acts Local  Acts. 

Loc  Laws.  •••.....  Local  Laws. 

Lofft   Lofft's    English    King's 

Bench  Reports. 

Lomax,    Ez'rs. Lomaz  on  Executors. 

Lorn.   Dig. Lomax's    Digest    of    Real 

Property. 

Long,   Irr. Long  on  irrigation. 

Low Lowell  (U.  S.) 

Lower  Ct  Dec.  •  •  • .  Lower  Court  Decisions 
(Ohio) 

L.  R.  A.  Lawyers'  Reports  Annotat- 
ed. 

L.  R.  App.  Cas..... English  Law  Reports,  Ap- 
peal Caaes,  House  of 
Lorda 

L.  R.  C.  P. English      Law      Reports, 

Common  Pleas. 

L.  R.  Eq English  Law  ReporU,  Eq- 
uity. 

L.  R.  Ex.  Caa....^. English  Law  Reports,  Ex- 
chequer. 

L.  R.  Exch. English  Law  Reporta,  Ex- 
chequer. 

L.  R.  H.  L. English      Law      Reports, 

English  and  Irish  Appeal 
Cases. 

L.  R.  H.  L.  Sc... English  Law  Reports, 
Scotch  and  Diyorce  Ap- 
peal Cases. 

L.  R.  Prob.  ft  Diy..  English  Law  Reports,  Pro- 
bate and  Diyorce. 

L.  R.  Proy.  ft  Diy. .  See  L.  R.  Prob.  ft  Diy. 

L.  R.  Q.  B English       Law       Reports, 

Queen's  Bench. 

Lnt  Lutwyche's  English  (com- 
mon Pleas  Reports. 

Luz.  Law  T « Luzerne  Law  Times  (Pa.) 

Lob.  Leg.  Oba.  ••••Luzerne  Legal  Obseryer 
(Pa.) 

Los.  Leg.  Reg. Luzerne     Legal     Register 

(Pa.) 

M 

McAdam,   Landl.   ft 
T McAdam  on  Landlord  and 

Tenant 

McAlL    McAllister  (U.  SJ 

MacArthur    MacArthur  0.  (J.) 

MacArthur,  Pa  tCaa..  Mac  Art  bur's  Patent  Cases 

(U.  S.) 
MacArthnr  ft  M.  . .  MacArthur  ft  Mackey  (D. 

C.) 
Macanlay,  Hist  Eng..  Macaulay's      History      of 

England. 

McCahon   McCahon  (Kan.) 

McCart   McCarter  (N.  J.) 

McCarty,  Ciy.  ProcMcCarty's      Ciyil      Proce- 
dure Reports  (N.  Y.) 
McClain.  Cr.  Law. .  McClain's  Criminal  Law. 
McClaln's  Code... ..McClain's  Annotated  Ck)de 

and  Statutes  (Iowa) 
McClel.  Dig. McCIellan's  Digest  of  Laws 

(Fla.) 

McOrd    McCord's  Law  (S.  C.) 

McCord,  Eq McCord's  Equity  (S.  C.) 

McCrary    McCrary  (U.  S.) 


xu 
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McCal.  Diet  ••^,...  McCnlloch'i  Commercial 
Dictionary. 

McGloin McGloin  (La.) 

McKelvey,  Et.  • . . .  M  cKelvey  on  Evidenoe. 

Mackey    Mackey  (D.  C.) 

McLean    McLean  (U.  S.) 

McMul MoMnllan  (S.  O.) 

McMul.  ^a McMnllan'a  Equity  (8.  0.) 

Macn.  &  G. Mncnaghten   and   Gordon's 

English     Chancery     Re- 
ports. 
Macq •••  Macqueen'a  Scotch  Appeal 

Madd. Maddock*8  Reports,  English 

Chancery. 

Maine,  Anc  Law.  ..Maine's  Ancient  Law. 

Man Manning  (Mich.) 

Man.,  G.  A  S. Manning,     Granger,      and 

Scott's  English  Common 
Pleas  Reports. 

MaiMf.  Dig. Mansfield's  Digest  of  SUt- 

utes  (Ark.) 

Manson,6ankr.  Ca8..Manson'8  Bankruptcy  and 
Winding-up  Cases. 

Man.  Unrep.  Cas.. .  Manning's  Unreported  Cas- 
es (La.) 

Man.  &  G..  • Manning      &      Granger's 

English  Common  Pleas 
Reports. 

Man.  &  R Manning  &  Ryland's  Eng- 
lish Magistrates'  Cases. 

Marsh.  Marshall's  English  Com- 
mon Pleas  Reports. 

Marsh.,  A.  K A.  K.  Marshall  (Ky.) 

Marsh.  Ins. Marshall  on  Marine  Insur- 
ance. 

Marsh.,  J.  J .T.  J.  Marshall  (Ky.) 

Martin,  Diet Edward    Martin's    English 

Dictionary. 

Mart  (N.  C.) ^lartin  (N.  C.) 

Mart  (N.  S.) Martin's  New  Series  (La.) 

Mart   (O.   S.) Martin's  Old  Series  (La.) 

Mart  AT Martin  &  Yerger  (Tenn.) 

Marv.    Marvel's  Reports  (Del.) 

Mason    Mason  (U.  S.) 

Mass Massachusetts. 

Math.  Pres.  Ey Mathews    on    Presumptive 

Evidence. 

Maule  &  S.. ^laule  and  Selwyn's  Eng- 
lish King*s  Bench  Re- 
ports. 

Maxw.  Adv.  Gram. .  W.  H.  Maxwell's  Advanced 
Lessons  in  English  Gram- 
mar. 

Maxw.  Cr.  Proc. ....  Maxwell's  Treatise  on 
Criminal  Procedurob 

May,  Ina May  on  Insurance. 

Md Maryland. 

Md.  Ch Maryland  Chancery* 

Me Maine. 

Mechem,  Ag Mechem  on  Agency. 

Mechem,  Pub.  Off. . .  Mechem  on  Public  Offices 
and  Officers. 

Mees.  ft  W Meeson  and  Welsby's  Eng- 
lish Exchequer  Reports. 

Meigs    Meigs  (Tenn.) 

Meigs,  Dig. Meigs'  Digest  of  Decisions 

of  the  Courts  of  Tennes- 
see. 

Mer.  l^Ierivale's  English  Chan- 
cery Reports. 

Merl.  Repert Merlin,  Repertoire  ds  Ju- 
risprudence. 

Mete.  (Ky.) Metcalfe  (Ky.) 

Mete  (Mass.)    Metralf  (Mass.) 

Mich Michigan. 

Mich.   N,  P. Michigan  Nisi  Print. 

Miles    Miles  (Pa.) 

Mill,  Const Mill's  Constitutional  Re- 
ports (S.  O.) 

Miller,  Const Miller  on  the  Constitution 

of  the  United  States. 

Miller's  Code Miller's  Revised  and  An- 
notated Code  (Iowa) 

Mills'  Ann.  St Mills'    Annotated   Statutes 

(Colo.) 


Mills,  Em.  Dom.... Mills  on  Eminent  Domain. 

Mill.  &  v.  Code....Milliken  ft  Vertices'  Code 
(Tenn.) 

Minn.    Minnesota. 

Minor • Minor  (Ala.) 

Minor,  Inst  Minor's  Institutes  of  Com- 
mon and  Statute  Law. 

Misc.  Laws Miscellaneous  Laws  (Or.) 

Misc.  Rep. Miscellaneous  Reports  (N« 

Y.) 

Miss MississippL 

Mitch.  Mod.  Geog...Mitcheirs  Modem  (Geog- 
raphy. 

Mitl  Eq.  pi Mitford's  Equity  Pleading. 

Mo Missouri. 

Moak,  Eng.  R iMoalc's  English  Reports. 

Mo.  App Missouri  Appeal  Reports. 

Mo.  App.  Rep'r  ...Missouri  Appellate  Report- 
er. 

Mod Modem    Reports,    English 

King's  Bench. 

Monag. Monaghan  (Pa.) 

Mon.,  B jt*  •  B.  Monroe  (Ky.) 

Mon.,  T.  B T.  B.  Monroe  (Ky.) 

Mont    Montana. 

Montg.      Co.      Law  ' 

Reirr Montgomery  County  Law 

Reporter  (PaJ 

Month.  Law  Bui... Monthly  Law  Bulletin  (N. 
Y.) 

Mont  &  B Montagu  ft  BHgh's  Eng- 
lish Bankruptcy  Reports. 

Mont  ft  M..  ••••••  •  Montagu  and  MacArthur's 

English  Bankruptcy  Re- 
ports. 

Moody,  Cr.  Cas... .Moody's  Crown  Cases, 
English  Courts. 

Moody  ft  M Moody  and  Malkin's  Eng- 
lish Nisi  Prius  Reports. 

Moody  ft  B. Moody  and  Robinson's  Eng^ 

lish  Nisi  Prius  Reports. 

Moore Moore  (Ark.) 

Moore Sir  Francis  Moore's  Eng- 
lish King's  Bench  Re- 
ports. 

Moore,  Cr.  Law., ..Moore's  Criminal  Law  and 
Procedure. 

Moore,  P.  C Moore's  Privy  (Council  Re- 
ports. 

Moore,  Presb.  Dig. .  Moore's  Presbyterian  Di- 
gest. 

Mor.  Corp Morawetz  on  Private  Cor- 
porations. 

Moreau  ft  Carleton's 
Partidas  Moreau-Lislet    and    Carle- 
ton's  Laws  of  Las  Sidtd 
Partidas     in     force     in 
Louisiana. 

Mor.  Priv.  Corp....  Morawetz  on  Private  Cor- 
porations. 

Morrell,  Bankr.  Cas..Morreirs  English  Bank- 
ruptcy Cases. 

Morris    Morris  (Iowa) 

Morse,  Banlra Morse    on     the    Law    of 

Banks  and  Banking. 

Mos.    Mosply's  English  Chancery 

Reports. 

Mun.  Code Municipal  Code. 

Munf Muuford  (Va.) 

Murfree,  Off.  Bonds..  Murfree  on  Official  Bonds. 

Murph Murphey  (N.  C.) 

Murray's  Eng.  Diet.  Murray's  En|;lish  Diction- 
ary. 

MyL  ft  a Mylne   ft  Craig's   English 

Chancery  Reports. 

Myl.  ft  K Mylne  and  Keen's  English 

Chancery  Reports. 

Myr.  Prob. Myrick's     Probate     Court 

Reports  (Cal.) 

M.  ft  C.  Partidas.  • .  Moreau-Lislet  and  Carle- 
ton's  Laws  of  Las  Sidtd 
Partidas  in  force  in 
Louisiana. 

M.  ft  W Moeson  and  Welsby's  Eng- 

lish  Exchequer  Reporta 
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Nat.    Bankr.  Law  ••National  Bankruptcy  Law. 

N&t«   Bankr.  B. National  Bankruptcy  Beg- 

ister  (U.  S.) 
N.   :^  R. National  Bankruptcy  Reg- 
ister (U.  8.) 

N-    C North  Carolina. 

N.    C  Term  B.. •••North  Carolina  Term  Re- 
ports. 

N.     Chip. N.  Chipman^t) 

N.    D North  DakoU. 

N.  Ej »«•  Northeastern  Reporter. 

Keb.    Nebraska. 

Nev. Nevada. 

Nev.  &  M Nevile  and  Manning's  £3ng- 

lish    King's    Bench    Re- 
ports. 

Newb.   Adm.  Newberry's  Admiralty  (U. 

8.) 
Mewelly  Defam.  • .  • .  Newell     on     Defamation, 
81ander  and  Libel. 

Mcfwell,   IBject Newell's    Treatise    on    the 

Action  of  Ejectment. 
Newell,  Mai.  Pros. .  Newell's  Treatise  on  Mali- 
cious Prosecution. 

N.  H New  Hampshire. 

Nisi  Prins  &  Gen.  T. 

Rep Nisi     Prins     &     General 

Term  Reports  (Ohi^ 

Nix.  Dig. Nixon's    Digest    of    Laws 

(N.  J.) 

N.  J.  Eq,   ..^ New  Jersey  Equity. 

N.  J.  Law New  Jersey  Law. 

N.  J.  Law  J. New  Jersey  Law  Journal. 

N.  M New  Mexico. 

Norris    Noma  (Pa.) 

Northam.  Law  Rep,.  Northampton  County  Law 

Reporter  (Pa.) 
Northumb.  Co.  Leg. 

N Northumberland       County 

Legal  News  (Pa.) 

Nott  &  McO. Nott  &  McCord  (8.  C.) 

N.  R.  L. Revised  Laws  1813  (N.  Y.) 

N.  S New  Series. 

N.  W Northwestern    Reporter. 

N.  T.   New  York. 

N.  Y.  Ann.  Gas.  •  • .  New  York  Annotated  Cas- 
es. 
N.  Y.  Gr.  B. New   York   Criminal    Re- 
ports. 
N.  Y.  Dally  Reg.... New  York  Daily  Register. 

N.  Y.  Law  J New  York  Law  Journal. 

N.  Y.  Leg.  Obe.  ....  New  York  Legal  Observer. 

N.  Y.  St.  Rep New  York  State  Reporter. 

N.  Y.  Super.  (3t...New  York  Superior  Court 
N.  Y.  8upp. New  York  Supplement 


O.  C.  D Ohio  Circuit  Decisions. 

Odgers,  L.ft  Sland. )  Odgers  on  Libel  and  Slan- 
Odgers,  Sland.  &  L.  i     der. 

Ohio   Ohio. 

Ohio  Cir.  C^  R.... Ohio    Circuit    Court    Re- 
ports. 
Ohio   Dec.. . .  •  .m.  .  • .  Ohio  Decisions. 

Ohio  Law  J Ohio  Law  JoumaL 

Ohio  Leg.  N. Ohio  Legal  News. 

Ohio  N.  P Ohio  Nisi  Prins. 

Ohio  St Ohio  State. 

Ohio  a  lb  a  P. 

Dec.     Ohio    Superior   and    Ck>m- 

mon  Pleas  Decisions. 

Okl Oklahoma. 

Olcott     Olcott  (U.  S.) 

O.  L.  D. •;...Ohio  Lower  0>urt  Deci- 
sions. 

Ont  Ontario  Reports. 

Op.  Attys.  Gen. ....  Opinions  of  the  United 
States  Attorneys  (Gen- 
eral. 

Or Oregon. 

O.  S Old  Series. 

Outerbridge Outerbridge  (Pa.) 


Overt Overton  (Tenn.) 

Owen Owen's      English 

Bench  Reports. 


King's 


Pa.    .  • Pennsylvania  State. 

Paa    Pacific  Reporter. 

Pa.  Co.  Ct  R. Pennsylvania  County  Court 

Reports. 

Pa.  Com.  PI Pennsylvania     Common 

Pleas  Reporter. 

Pa.  Dist  R. Pennsylvania  District  Re- 
ports. 

Paige    Paige's  Chancery  (N.  Y.) 

Paine    Paine  (U.  S.) 

Paine,  Elect Paine  on  Elections. 

Pa.  Law  J Pennsylvania  Law  Journal. 

Paley,  Ag Paley    on    Principal    and 

Agent  (or  Agency). 

Paley,  Mor.  Ph Wm.  Paley 's  Moral  Philos- 
ophy— English. 

Pamphl.    Laws Pamphlet  Laws  (Acts). 

Park,  Ins Park  on  Marine  Insurance. 

Parker,  Cr.  R Parker's  Criminal  Reports 

(N.  Y.) 

Pars.  Bills  &  N.... Parsons  on  Bills  and 
Notes. 

Pars.  Ckint Parsons  on  Contracts. 

Pars.  Eq.  Caa Parsons'      Select      Equity 

Cases  (PaO 

Pars.  Mar.  Law. . . .  Parsons  on  Maritime  Law. 

Pars.  Merc  Law.  ..Parsons  on  Mercantile 
Law. 

Pars.  Shipp.  &  Adm..  Parsons  on  Shipping  and 
Admiralty. 

Partidas Moreau-Lislet  and  Carle- 
ton's  Laws  of  Las  SiOt^^ 
Partidas  In  force  in 
Louisiana. 

Paschal's  Ann. 

Const    Paschal's     United     States 

Constitution,  Annotated. 

Pasch.  Dig Paschal's  Texas  Digest  of 

Decisions. 

Pa.  Super.  Ct Pennsylvania  Superior 

Court  Reports. 

Pat    Peterson's  Laws. 

Pat  ft  H Patton  &  Heath  (Va.) 

Pears. Pearson  (Pa.) 

Peck  an.) Peck  (111.) 

Peck  (Tenn.) Peck  (Tenn.) 

Pen.   CJode Penal  Code. 

Pen.  Laws Penal  Laws. 

Pennewill Pennewill  Reports  (Del.) 

Penning Pennington   (K.  J.) 

Penny Penuypacker  (Pa.) 

Pen.  &  W Penrose  &  Watts  (Pa.) 

Pepper    &    L.    Dig. 

Laws Pepper  and  Lewis'  Digest 

of  Laws  (Pa.) 

Perry,  Trusts Perry  on  Trusts. 

Pet Peters  (U.  S.) 

Pet  Ab Petersdorlfs  Abridgment. 

Pet  Adm. Peters'  Admiralty  (U.  S.) 

Pet  C.  C Peters'   Circuit  Court   (U. 

S.) 

Petered.  Ab.   •••••.  Petersdorff's    Abridgment. 

P.  P.  Smith   P.  P.  Smith  (Pa.) 

PhiL  Phillips'  Treatise  on  Insur- 
ance. 

Phila.   Philadelphia  (Pa.) 

Phil Phillips'  Law  (N.  C.) 

Phil.  CJh Phillips'  English  Chancery 

Reports. 

Phil.  Eq Phillips'  Equity  (N.  C.) 

Phil.  Ev Phillipps  on  Evidence. 

Phil.  Ins Phillips'  Law  of  Insurance. 

Phillim.  Int  Law...  Phillimore's  International 
Law. 

Phil.  Mech.  Liens. . .  Phillips  on  Mechanics* 
Liens. 

Pick Pickering  (Mass.) 

Pickle Pickle  (Tenn.) 

Pierce,  R.  R. Pierce  on  Railroad  Law. 
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Pierce  ft  Klnc's  R«- 
yiaory  LeKi8lation..PieroiL  Taylor  and  King's 
Revised  Statntea  (La.) 

Pike    Pike  (ArkJ 

Pin. Pinney  (Wis.) 

Pittsb.  Leg.  J Pittsburgh    Legal    Joomal 

(Pa.) 

Pittsb.  B. Pittsbargh  Reports  (Pa.) 

P.   L.   Public  Laws. 

Piatt.   Leas Piatt  on  Leases. 

Ploud. Plowden's    English    King's 

Bench  Reports. 

Plow Plowden's  JSnglish  King's 

Bench  Reports. 

Poe,  PI Poe  on  Pleading  and  Prac- 
tice. 

Pol.  0>de Political  Code. 

Pol.   Oont. Pollock    on    Principles    of 

Ck>ntract  at  Law  and 
Equity. 

Pom.  Bq.  Jur Pomeroy's    Equity    Juris- 
prudence. 

Pom.  Rem Pomeroy   on   Ciyil    Reme- 
dies. 

Pom.  Rem.  ft  Rem. 
Rights Pomeroy   on    Civil   Reme- 
dies ft  Remedial  Rights. 

PouL  Spec.  Pert...  Pomeroy  on  Specific  Per- 
formance of  Ck>ntract8. 

Poph. ..Popham's    English    King's 

Bench  Reports. 

Port  (Ala.)  Porter  (Ala.) 

Posey,  Unrep.  Gas..  Posey's  Unreported  Cases 
(Tex.) 

Poth.  Oblig. Pothier  on  Obligations. 

Pow.  App.  Proa....  Poweirs  Law  of  Appellate 
Proceedings. 

Pow.   Cont Powell  on  Contracts. 

Prac    Act Practice  Act. 

Pr.  CtL Precedents    in    Chancery, 

by  Pinch. 

Prest    Est Preston  on  Estates. 

Priv.   Laws . . '. Private  Laws. 

Priv.  St Private  Statutes. 

Prob.  English  Probate  and  Admi- 

raltv  Reports  for  year 
cited. 

Prob.  DiT. Probate     Division,      Eng- 
lish Law  Reports. 

Prob.  Pr.  Act Probate  Practice  Act 

Prob.  R. Probate  Reports  (Ohio) 

Prov.  St  Statutes    (Laws)    of    the 

Province  of  Massachu- 
setts. 

Pub.  Acts   Public  Acts. 

Pub.  C^.  Laws.... Public  General  Laws. 

Pub.    Laws Public  Laws. 

Pub.  Loc.  Laws. . . .  Public  Local  Laws. 

Pub.  St Public  Statutes. 

Pub.  ft  Loc.  Laws. .  Public  and  Local  Laws. 

Puffendorf  . .  .^ . . .  .Pufendorf  s  Law  of  Nature 
and  Nations. 

Purd.  Dig.  Laws...Purdon's    Digest  of  Laws 
(Pa.) 

Purple's  St Purple's   Statutes,    Scates' 

Compilation. 

P.    Wms. Peers    Williams'    English 

Chancery  Reports. 

P.  ft  L.  Dig.  Laws. .  Pepper  ft  Lewis'  Digest  of 
Laws  (Pa.) 

Q 

Q.  B.   Queen's     Bench     Reports, 

Adolphus  ft  Ellis,  N.  S. 
(EngUsh) 

Q.  B.  Div. QueeiP s     Bench     Division 

(English  Law  Reports) 

Qnincy  Quincy  (Mass.) 


Rand.   Randolph  (Va.) 

Rand.  Com.  Paper. .  Randolph   on    Commercial 
Paper. 


Band.  Bm.  Dom.....  Randolph  on  Eminent  Do- 
main. 

Rap.  Ck>ntempt  .  •  • .  Rapalje  on  Contempt 

Rap.  Wit Rapalje's  Treatise  on  Wit- 
nesses. 

Bap.  ft  L.  Law  Diet.  Rapalje  and  Lawrence 
Law  Dictionary. 

Rawle Rawle  (Pa.) 

Rawle,  Const  U.  S. .  Rawle  on  the  Constitution 
of  the  United  States. 

Rawle,  Cov. Rawle   on    Covenants   for 

Title. 

Raym Lord    Raymond's    English 

King's  Bench  Reports. 

Ray,  Med.  Jur..,.  Ray's  Medical  Jurispru- 
dence of  Insanity. 

R.  C Revised      Statutes      1855 

(Mo.) 

Redf.  Can. Redfleld   on    Carriers   and 

Bailments. 

Redf.  Railways Redfield  on  Railways. 

Redf.  Sur. Uedfield's    Surrogate     (N. 

Y.) 

Redf.  Wills Redfield    on   the    Law   of 

Wills. 

Rees'  Cyclopaedia... Abraham  Roes'  English 
Cyclopedia. 

Reeves,  Dom.  Rel.. .  Reeve  on  Domestic  Rela- 
tions. 

Reeves,  Eng.  Law. .  Reeves' History  of  the  Eng- 
lish Law. 

Rep ^ (Poke's      English      King's 

Bench  Reports. 

Reports The  Reports,  English. 

Rev Revision  of  the  Statutes. 

Rev.  Civ.  Code Revised  Civil  Code. 

Rev.  Civ.  St Revised  Civil  Statutes. 

Rev.   Code Revised  Code. 

Rev.  Code  O.  Proc. .  Revised  Code  of  Criminal 
Procedure. 

Rev.    Laws Revised  Laws. 

Rev.  Mun.  Code. . . .  Revised  Municipal  Code. 

Rev.  Ord. Revised  Ordinances. 

Rev.  Pen.  Ck>de Revised  Penal  Code. 

Rev.  PoL  Code Revised  Political  Ck)de. 

Rev.  St Revised  Statutes. 

'Reynolds'   Land 

Laws Reynolds'      Spanish      and 

Mexican  Land  Laws. 

R.   I Rhode  Island. 

Rice    Rice's  Law  (S.  C.) 

Rice,  Eg Rice's  Equity  (S.  C.) 

Rice's  Code Rice's    Code    of    Practice 

(Colo.) 

Rich.  Diet Richardson's  New  Diction- 
ary of  the  English  Lan- 
guage. 

Rich.  Eq Richardson's  Equity  (S.  C.) 

Rich.  Bq.  Caa. Richardson's  Equity  Cases 

(S.  C.) 

Rich.  Iaw Richardson's  Law  (S.  C.) 

Rich.   (S.    C.) Richardson  (S.  C.) 

Riddle's  Lex Riddle's  Lexicon. 

Riley    Riley's  Law  (S.  C.) 

Riley,  Eq Riley's  Equity  (S.  C.) 

R.  Lj Revised  Laws. 

R.  M.  CJharlt R.  M.  Charlton  (Ga.) 

Rob Charles  Robinson's  English 

Admiralty  Reports. 

Rob.  (N.  Y.) Robertson  CN.  Y.) 

Rob.  (La.)   Robinson  (La-) 

Rob.  (Va.)   Robinson  (Va.) 

Robb,  Pat  Cas.....Robb's  Patent  Cases  (U. 
S.) 

Rob.  Pat Robinson  on  Patents. 

Rolls Rolle's      English      Bang's 

Bench  Beports. 

RoUe,  Abr. Rolle'e  Abridgment  of  the 

Common  Law. 

Roll  Rep. Rolle's      English      King's 

Bench  Reports. 

Root ...Root  (Conn.) 

Roper,    Leg Roper  on  Legacies. 

Rorer,  Jud.  Sales. . .  Rorer  on  Void  Judicial 
Sales. 

Rorer,  R.  B. Rorer  on  Railways. 
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Boaooe.  Gr.  Bt.....Bo0CO«  on   Criminal   BtI- i 
dence. 

R.  S Revised  Statntee. 

R.  8.  Oomp Statutes     of     Gonnecticnt, 

Compilation  of  1854.         I 

Rnai.     Russell's  BnsUsh  Chancery 

Reports. 

Rosa.  Crimes Russell  on  Crimes  and  Mis- 
demeanors. 

Rosa.  Fact Russell    on    Factors    and 

Brokers. 

RnsB.  &  M Russell  and  Bfylne's  Eng- 
lish Chancery  Reports.      , 

Ross.  &  R.  Cr.  Obs.  .  Russell  and  Ryan's  English  ; 
Crown  Cases  Reserved. 

Ruth.   Inst Rutherford's   Institutes   of 

Natural  Law. 

Ry.  ft  Corp.  Law  J..  Railway   and    Corporation  I 
Law  Journal. 

Ry.  AM. Ryan  and  Moody's  English  ' 

Nisi  Prius  Reports. 

R.  &  Ry.  C  C Russell  and  Ryan's  English 

Crown  Cafles. 

s 

Salk.   Salkeld's    English    King's 

Bench  Reports. 

Sanb.  ft  B.  Ann.  St.  Sanborn  and  Berryman's 
Annotated  Statutes  (Wis.) 

Sanders,  PL  ft  Ev.. .  Saunders'  Pleading  and 
Evidence. 

Sandf. Sandford  (N.  T.) 

Sandf .  Ch. Sandf ord'a    Chancery    (N. 

Y.) 

Sand.  Inst  Just  In- 
trod.  Sandars*   Edition    of   Jus- 
tinian's Institutes. 

Sand,  ft  H.  Dig.. .• .  Sandels  and  Hill's  Digest 
of  Statutes  (Ark.) 

Saund.    Saunders*    English    King's 

Bench  Reports. 

Saund.  PI.  ft  Ey.... Saunders'  Pleading  and 
Evidence. 

Sawy Sawyer  (U.  S.) 

Saxt  Ch. Saxton's  Chancery  (N.  J.) 

Sayles*     Ann.     Civ. 

St   Sayles'     Annotated     Civil 

Statutes  (Tex.) 

Sayles*  Civ.  St Sayles'  Revised  CivU  SUt- 

utes  (Tex.) 

Sayles*  Rev.  Civ.  St.  Sayles'  Revised  Civil  Stat- 
utes (Tex.) 

Sayles*  St Sayles'  Revised  Civil  Stat- 
utes (Tex.) 

Sayles*  Snpp..  •  •  •  • .  Supplement  to  Sayles'  An- 
notated Civil  Statutes 
(Tex.) 

3.  O. South  Carolina. 

Scam.   Scammon  (111.) 

Scates'  Comp.  St . . .  Treat  Scates  ft  Blackwell 
Compiled  Statutes  (111.) 

Schmidt  Civ.  Iaw..  Schmidt  on  the  Civil  Law 
of  Spain  and  Mexico. 

Schoales  ft  L Schoales  and  Lefroy's  Irish 

Chancery  Reports. 

Schonler,  Bailm. . . .  Schouler  on  Bailments. 

Schouler,         P  e  r  a. 

Prop. Schouler  on   the  Law  of 

Personal  Property. 

S.    D South  Dakota. 

S.    E. Southeastern  Reporter. 

Sedg.   St   ft  Const 

Law   Sedgwick  on  Statutory  and 

Constitutional  Law. 

Sedg.  ft  W.  Tr.  Ti- 
tle Land Sedgwick  and  Wait  on  the 

Trial  of  Title  to  Land. 

Seld.   Selden(N.  Y.) 

Seld.  Notes Selden's  Notes  (N.  Y.) 

Serg.  ft  R. Sergeant  ft  Rawle  (Pa.) 

Sess.   Session. 

Sess.  Acts Session  Acts. 

SesB.    Laws Session  Laws. 

Shan.  Cas Shannon's  Tennessee  Cas- 
es. 


Shankland's  St.  ...Shankland'a  Public  Stat- 
utes  (Tenn.) 

Shannon's  CJode.  ••  .Shannon's  Annotated  Code 
(Tenn.) 

Shara.  Bl.  Comm . . .  Sharswood's  Edition  of 
Blackstone'a  (Commenta- 
ries. 

Shars.    ft   B.    Lead. 
Cas.  Real  Prop. . . .  Sharswood       and     Budd's 
Leading   Gases   of    Real 
Properi^. 

Shear,  ft  R.  Neg.  ..Shearman  and  Redfield  on 
Nogligence. 

Sheld.  Sheldon  (N.  Y.) 

Shep Sbepley  (Me.) 

Shep.   Abr Sheppard's  Abridgment 

Shep.   Touch.    Sheppard's  Touchstone  of 

Common  Assurances. 

Show. Shower's     English     King's 

Bench  Reports. 

Sid. Siderfin's    English    King's 

Bench  Reports. 

Silvemail Silvernail  (N.  Y^ 

Sim Simons'  English  Vice  Chan- 
cery Reports. 

Sim.  (N.  S.) Simon's  English  Vice  Chan- 
cery Reports,  New  Series. 

Sim.  ft  S. Simons  ft  Stuart's  Eng- 
lish Vica  Chancery  Re- 
ports. 

Skin Skinner's    English    King's 

Bench  Reports. 

Slade's  St Slade's  Laws  (Vt.) 

Smedes  ft  M Smedes  &  Marshall  (Miss.) 

Smedes  ft  M.  Ch. . .  Smedes  ft  MarshalPs 
Chancery  (Miss.) 

Smith,  Com.  Law. . .  Smith's  Manual  of  Com- 
mon Law. 

Smith,  Ck>nt Smith  on  Contracts. 

Smith,  E.  D E.  D.  Smith  (N.  Y.) 

Smith   (Ind.) Smith  (Ind.) 

Smith,  J.  P J.     P.      Smith's     English 

King's  Bench  Reports. 

Smith,     Man.     Eq. 

Jur Smith's  Manual  of  Equity 

Jurisprudence. 

Smith,  Merc.  Law.. Smith  on  Mercantile  Law. 

Smith  (N.  H.) Smith  (N.  H.) 

Smith  (N.  Y.) Smith  (N.  Y.) 

Smith,  P.  F P.  F.  Smith  (Pa.) 

Smith's    Ck>mm.    on 

Stat Smith's    Commentaries   on 

Statutes  and  Constitu- 
tional Law  and  Statu- 
tory and  Constitutional 
Constructions. 

Smith's  Laws Smith's  Laws  (Pa.) 

Smith's  Lead.  Cas. .  Smith's  Leading  Oases. 

Sneed    Sneed  C^enn.) 

Snyder,  Mines. .  •  •*.  Snyder  on  Mines  and  Min- 
ing. 

Sol.   J Solicitors*  Journal,  London. 

Soule,  Syn. Soule'a  Dictionary  of  Eng- 
lish Synonymes. 

South Southern  Reporter. 

Southard    Southard  (N.  J.) 

Sp.  Acts Special  Acts. 

Speers    Speers'  Law  (S.  C.) 

Speers,  Eq Speers'  Equity  (S.  C.) 

Spell.  EiXtr.  Rel Spelling  In   Extraordinary 

Relief  in  Equity  and  in 
Law. 

SpelL  Extr.  Rem..  ..Spelling'a  Treatise  on  In- 
junctJona  and  Other  Ex- 
traordinary Remedies. 

Spenoa,  Eq.  Jur....  Spence'a  Equitable  Juris- 
diction of  the  Court  of 
Chancerv. 

Spencer    Spencer  (N.  J.) 

Sphiks,  Prize  Cas.. .  Spinks*  Admiralty  Prize 
Cases. 

Sp.  Laws Special  Laws. 

Spr Sprague  (U.  S.) 

Sp.  Sess.   Special  Session. 

Sp.  St Private  and  Special  Lawa 

St    Laws    or    Acts    (in    some 

states). 
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St    State,  Statutes. 

Stand.  Diet Standard  Dictionary. 

Stanton's  Rey.  St . .  Stanton's  Revised  Statutes 
(Ky.) 

Starkie,  Sland.  A  L..  Starkie,  on  Slander  and 
Libel. 

Starkie Starkie's  English  Nisi  Prius 

Reports. 

Starkie,   Ev Starkie  on  Evidence. 

Starr  &  G.  Ann.  St .  Starr  and  Curtis'  Annotate 
ed  Statutes  (111.) 

Stat   Statutes  at  Lar^  (U.  S.) 

St  at  Large Statutes  at  Large  (S.  G.) 

Steph.  Bailm Story  on  Bailment 

Sieph.  Comm. Stephen's  Gommentaries  on 

the  Laws  of  England. 

Steph.  Or.  Law Stephen's  General  view  of 

the  Griminal  Law. 

Steph.  Dig.  Or.  Law..  Stephen's  Digest  of  the 
Criminal  Law. 

Steph.  Dig.  Ev Stephen's    Digest     of     the 

Law  of  Evidence. 

Steph.  PI Stephen  on  Pleading. 

Steven's  Dig Stephen's    Digest    of    the 

Law  of  Evidence. 

Stew.    (Ala.) Stewart  (Ala.) 

Stew.  Dig Stewart's  Digest  of  Deci- 
sions of  the  Courts  of 
Law  and  Equity  (N.  J.) 

Stew.  (N.  J.)   Stewart  (N.  J.) 

Stew.  &  P Stewart  &  Porter  (Ala.) 

Stiles    Stiles  (Iowa) 

St   Law Loughborough's   Digest   of 

Statute  Law  (Ky.) 

Stockt    Stockton's  Equity   (N.  J.) 

Sto.   Const Story's    Commentaries    on 

the    Constitution    of   the 
United  States. 

Story    Story  (U.  S.) 

Story,  Ag Story  on  Agency. 

Story,  Bailm Stoiy  on  Bailment 

Story.  Bills Story  on  Bills. 

Story,  Comm.  Const.  Story's  C>)mmentarie8  on 
the  Constitution  of  the 
United  States. 

Story,  Confl.  Laws. .  Story  on  the  Conflict  of 
Laws. 

Story,  Const Story's    Commentaries    on 

the   Constitution   of   the 
United  States. 

Story,  Cont Story  on  Contracts. 

Story,  Eq.  Jur.  ••••Story  on  Equity  Jorispm- 
dence. 

Story,  Eq.  PI Story  on  Equity  Pleading. 

Story,  Merchants... .Abbott's  Merchant  Ships 
and  Seamen  by  Story. 

Story,  Partn Story  on  Partnership. 

Story,  Prom.  Notes..  Story  on  Promissory  Notes. 

Story,  Sales. Story  on  Sales  of  Personal 

Property. 

Story's  Laws Story's  United  States  Laws. 

Strange    Strange's    English    King's 

Bench  Reports. 

Strob Strobhart's  Law  (S.  C.) 

Strob.  Eq Strobhart's  Equity  (S.  O.) 

Sub.  Rev Supplement  to  the  Revis- 
ion. 

Sumn Sumner  (U.  S.) 

Sup.  Ct Supreme  Court  Reporter. 

Super.  Ct  Rep Superior     Court     Reports 

(Pa.) 

Supp.  Code Supplement  to  Code. 

Supp.  Gen.  St Supplement  to  the  General 

Statutes. 

Supp.  Rev Supplemeht  to  the  Revi- 
sion. 

Supp.  Rev.  Code....  Supplement  to  the  Revised 
Code. 

Supp.  Rev.  St Supplement  to  the  Revised 

Statutes. 

Supp.   U.   S.   Comp. 

St  1903 Supplement    3003    to    the 

United    States    Compiled 
Statutes  of  1901. 

Sus.  Leg.  Chron..  • .  Susquehanna  Legal  Chron- 
icle (Pa.) 

Suth.  Dam. Sutherland  on  Damages, 


Snth.  StL  Const.  • .  .Sutherland  on  Statutes  and 
Statutory  Construction. 

S.  W Southwestern  Reporter. 

Swab.  Swabey's  English  Admiral- 
ty Reports. 

Swab,  ft  T. Swabey      and     Tristram'a 

English  Probate  and  Di- 
vorce Reports. 

Swan    Swan  (Teun.) 

Swan's  St Swan's  Statutes  (Ohio) 

Swanst  Swanston's  English  Chan- 
cery Reports. 

Swan  ft  0.  Rev.  St.  Swan  and  Critchfield's  Re- 
vised Statutes  (Ohio) 

Swan  ft  S.  St Swan  and  Sayler's  Supple- 
ment to  the  Revised  Stat- 
utes (Ohio) 

Sweeny    Sweeny  (N.  i .) 

Swift   Dig. Swift's     Digest    of    Laws 

(C3onn.) 

S.  ft  0.  Rev.  St Swan  and  Critchfield's  Re- 
vised Statutes  (Ohio) 

S.  ft  R.  on  Neg Shearman  and  Redfield  on 

Negligence. 

S.  &S Swan  and  Sayler's  Supple- 

ipent  to  the  Revised  Stat- 
utes (Ohio). 


Taney Taney  (U.  S.) 

Tapp Tappan  (Ohio) 

Tapping Tapping    on    the   Writ   of 

Mandamus. 

Tariff  Ind.,  New. . .  New's  Tariff  Index. 

Tate's  Dig. Tate's  Digest  of  Laws  (Va.) 

Taunt  Taunton's  English  Com- 
mon Pleas  Reports. 

Tayl Taylor  (N.C.) 

TayL  Corp Taylor  on  Private  Corpo- 
rations. 

Tayl.  Ev Taylor  on  the  Law  of  Evi- 
dence. 

Tayl  Landl.  ft  Ten. .  Taylor's  Landlord  and 
Tenant. 

Tayl.  Med.  Jnr....  .Taylor's  Manual  of  Med- 
ical Jurisprudence. 

Tayl.  Priv.  Corp..  ..Taylor  on  Private  Corpo-  . 
rations. 

Tayl.   St Taylor's   Revised   Statutes 

(Wis.) 

T.  B.  Mon. T.  B.  Monroe  (Ky.) 

Tenn Tennessee. 

Tenn.  Gas. Shannon's  Tennessee  Cas- 
es. 

Tenn.   (% Tennessee  Chancery. 

Ter.  Laws Territorial  Laws. 

Termes  de  la  Ley.  • .  Terms  of  the  Common 
Laws  and  Statutes  Ex- 
pounded and  Explained 
by  John  Rastell. 

TermR...... Term      Reports,      English 

King's  Bench  (Durnford 
and  East's  Reports). 

Tez.    Texas. 

Tex.  App Texas  Appeals  Reports. 

Tex.  Civ.  App......  Texas  Civil  Appeals  Re- 
ports. 

Tex.  Cr.  R. Texas   Griminal  Reports. 

Tex.    Supp Texas  Supplement 

Thacher,  Or.  Gas. . . .  Thacher's  Criminal  Cases 
(Mass.) 

Thayer,       Prelim. 
Treatise  Ev. Thayer's  Preliminary  Trea- 
tise on  Evidence. 

Theob.  on  Wills. ..  .Theobald  on  Wills. 

Thom.  Co.  Litt.... Thomas'    Edition   of   Oke 
upon  Littleton. 
Thompson  on  Negligence. 
Thompson's       Unreported 


Thomp.  Neg. ........ 

Thomp.  Tenn.  Gas.. . 


Tennessee  Cases^ 
Thompson  ft  Cook  (N.  Y.) 
Thompson      and      Steger's 
Code  (Tenn.) 
Thornton,  Gif ts.  .•••  Thornton  on  Gifts  and  Ad- 
vancements. 


Thomp.  &  C 

Thomp.  &  St  Code..' 
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Thornt.  &  BL  BJdf. 
Sc  Ljoan  Ajm'ds.  ...  Thornton  and  Blackledge's 
Law  Belatins  to  Build- 
ins   And    Loan   Anocia- 
tiona. 

Tidd,    Prac Tidd's  Practice. 

Tied.      Ldm.     Police 

Po^wer   Tiedeman's     Treatise     on 

the  Limitations  of  Police 
Power  in  the  United 
States. 
Tiedznan,  Real  PTOp..Tiedeman  on  Real  Proper- 
ty. 
THed.  Man.  Corp.... Tiedeman's  Treatise  on 
Municipal  Corporations. 

Titfanj Tiffany  (N.  Y.) 

Times  Lk  Bep. Times  Law  Reports. 

Toller   Toller  on  Bxecutors. 

TomL  Law  Diet.  ..Tomlins'   Law  Dictionary. 
To^imsh.  Sland.  ft  L..Town8hend  on  Slander  and 
LibeL 

T.    B. Term      Reports,      Bnfclish 

King's  Bench   (Darnford 
and  liast's  Reports). 
T.    Raym.  ••••••••.  Sir     Thomas     Raymond's 

English     King's     Bench 
Reports. 

Tread.  Const Tread  way's  Constitutional 

Reports  (S.  O.) 
Troub.  ft  H.  Prac.  .Troubat  ft  Haly's  Practice 
(Pa.) 

T.  T. Trinity  Term. 

Tuck.    Tucker's  Surrogate  (N.  T.) 

Tucker's  Blackstone..  Tucker's  Blackstone's  Com- 
mentaries. 

T.  U.  P.  Charlt T.  U.  P.  Charlton  (Ga.) 

Turn.    Turner  (ArkO 

Tom.  ft  B.  Ch..... Turner  and  Russell's  Eng- 
lish Chancery  Reports. 

Tyler    Tyler  (Vt) 

Tyler,  Bj Tyler    on    Ejectment    and 

Adyerse  Enjojrment. 
Tyler,  Stepb.  PL. ...Tyler's  Edition  of  Stephen 
on    Principles   of   Plead- 
ing. 
T.  ft  H.  Prac Troubat  and  Haly's  Penn- 
sylvania Practice. 

u 

Underhlll,  Br. Underbill  on  Evidenoa. 

Unof.    Unofficial  (Reports). 

U.   8 United  States. 

U.  S.  App United  States  Appeals. 

U.  B.  Comp.  St  1901..  United     States     Compiled 
Statutes  1901. 

U.     a     Cbmp.     St 

Svpp.  190B. ..••.. Supplement  1903  to  the 
United  States  Compiled 
Statutes  of  1901. 

U.  8.  Law  ICag.... United  SUtes  Law  Maga- 
zine (N.  Y.) 

U.    8.   Month.   Law 

Mag.    United      States     Monthly 

Law  Magaainc 

Utah Utah. 


Ya.    Virginia. 

Va.  Cas Virginia  Cases. 

Va.  Law  J Virginia      Law     Journal, 

Richmond. 
Van  Fleet  GolL  At- 
tack      Van    Fleet    on   Gollateral 

Attack. 
Van  Ness,  Prise  Cas..  Van  Ness'  Prise  Casea  (U. 

S.) 
Vattel,  Law  Nat..  Vattel's  Law  of  Nations. 
Vent Ventris'    English   Common 

Pleas  Reports. 
Vem.  Vernon's  English  Chancery 

Reports 
Ves. Vesey,      Junior,      English 

Chancery  Reports. 
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Ves.  Jr. Vesey,      Junior,      English 

Chancery  Reports. 

Ves.  Sr Veeey,      Senior,      English 

Chancery  Reports. 

Ves.  ft  B. Vesey  and  Beames'  Eng- 
lish Chancery  Reports. 

Vict   Queen  Victoria  (as  6  ft  6 

Vict.) 

V!n.  Abr. Viner's  Abridgment 

Vroom Vroom  (N.  J.) 

V.    S Vermont  Statutes. 

Vt    Vermont 


w 


W William  (as  Wm.  IV). 

Wade,    Am.    Mining 

Law   Wade  on  American  Mining 

Law. 

Wade,  Attachm.....  Wade  on  Attachment  and 
Garnishment 

Wag.  St   Wagner's  Statutes  (MoJ 

Wait,  Act  ft  Def..  .Wait's    Actions    and    De- 
Wait's  Prac Wait's  New  Tork  Practice. 

Walk Walker  (Miss.) 

Walk.  Am.  Law.  ...Walker's  American  Law. 

Walk.  Ch Walker's  Chancery  (Mich.) 

Walk.  (Pa.) Walker  (Pa.) 

Walk.    Pat Walker  on  Patents. 

Wall Wallace  (U.  S.) 

Wall.  Jr. Wallace,  Junior  (U.  S.) 

Wall.  Sr. Wallace,  Senior  <U.  S.) 

Ware    Ware  (U.  S.) 

Warv.   Abst Warvelle   on  Abstracts  of 

Title. 

Wash Washington. 

Wash.    (Va.) Washington  (Va.) 

Washb.  Easem Washburn    on    Easements 

and  Servitudes. 

Washb.  Real  Estate..  Washburn  on  Real  Prop- 
erty. 

Washb.  Real  Prop..  Washburn  on  Real  Prop- 
erty. 

Wash.  C  C. Washington  Circuit  Court 

(U.  S.) 

Wash.  Law  Rep..  ..Washington  Law  Report- 
er (D.  C.) 

Wash.  T -..Washington  Territory. 

Watts Watts  «»a.) 

Watts  ft  S Watts  &  Sergeant  (Pa.) 

W.  Bl Sir    William    Blackstone's 

English     King's     Bench 
Reports. 

Webst  Diet Webster's  Dictionary. 

Webster      in      Sen. 
Doc    Webster  in  Senate  Docu- 
ments. 

Webst  Int  Diet. . .  Webster's  International 
Dictionary. 

Wedgw.   Diet    Eng. 

Etymology Wedgwood's  Dictionary  of 

English  Etymology. 

Welsb.,  Hnrl.  ft  G..  Welsby,  Hurlstone,  and 
Gordon's  Reports  (1-9 
English    Exchequer    Re- 

W>orts). 
endell  (N.  Y.) 

West  Ck>ast  Rep.  • . .  West  Coast  Reporter. 

West  Law  J Western      Law     Journal, 

Cincinnati  (Ohio) 

West  Law  Month..  Western  Law  Monthly 
(Ohio) 

West  L.  M Western      Law      Monthly 

(Ohio) 

Whart   Wharton  (Pa.) 

Whart  Ag Wharton  on  Agency. 

Whart  Am.  Cr.  Law..  Wharton's  American  Crim- 
inal Law. 

Whart  Confl.  Laws..  Wharton's  Conflict  of 
Laws. 

Whart  Cr.  Ev Wharton  on  Criminal  Evi- 
dence. 

Whart  Cr.  Law. . .  •  Wharton's  American  Crim- 
inal Law. 
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Whart    Or.    PI.    & 
Prac   Wharton's  Criminal  Plead- 
ing &  Practice. 

Whart  Et Wharton   on    Evidence    in 

Civil  Issues. 

Whart.  Law  Diet...  Wharton's    Law    Diction- 
ary (or  Law  Lexicon). 

Whart    Law    Lexi- 
con     Wharton's    Law    Diction- 
ary (or  Law  Lexicon). 

Whart  Neg Wharton  on  Negligence. 

Whart   St.   Tr. Wharton's     State     Trials 

(U.  S.) 

Whart    &    S.    Med. 
Jur.   Wharton  and  Stille's  Med- 
ical Jurisprudence, 

Wheat   Wheaton  (U.  S.)  • 

Wheat  Int.  Law. . .  Wheaton's      International 
Law. 

Wheeler,     Am.     Or. 

Law    ...Wheeler's    Abridgment    of 

American  Common   Law 

Wheeler,  Or.  Cas..  .Wheeler's   Criminal  Cases 
(N.  Y.) 

White's    Recop White's  Recopilacion  (Land 

Laws  of  Spain  and  Mex- 
ico). 

White    &   T.    Lead. 
Cas.  Eq White  and  Tudor's  Lead- 
ing Cases  in  Equity. 

White    &    W.    Civ. 

CJas.  Ct  App White    &    Willson's    Civil 

Cases  Court  of  Appeals 
(Tex.) 

Wig.    Wills Wigram  on  Wills. 

Wilcox   Wilcox  (Pa.) 

Will.   . . : William  (as  1  Will.  IV). 

Will.  Eq.  Jur Willard's  Equity  Jurispru- 
dence. 

Willes     Willes'    English    Common 

Pleas  Reports. 

Williams  (Vt.) Williams  (Vt) 

Williams,  Rx*rs    . . .  Williams  on  Executors. 

Williams,  Real  Prop..  Williams    on    Real    Prop- 
erty. 

Wills,  Cir.  Ev Wills     on     Circumstantial 

Evidence. 

Willson,    Civ.    Cas. 

Ct  App Willson's  Civil  Cases  Court 

of  Appeals  (Tex.) 

Willson,     Tex.     Or. 

Law   Willson's     Revised     Penal 

Ck>de,  Code  of  Criminal 
Procedure,  and  Penal 
Laws  of  Texas. 

Wils Wilson  (Ind.) 

Wil8«    Wilson's  English  Common 

Pleas  Reports. 

Winch   Winch's   English   Common 

Pleas-  Reports. 

Winch     Winch's  Entries. 

Winfield,    Words    A 

Phrases Winfield's  Adjudged  Words 

and  Phrases,  with  Notes. 

Winst    Winston  (N.  C.) 

Winst  Eq Winston's  Equity  (N.  O.) 

Wis.    Wisconsin. 


Witthaus  &  Becker's 

Med.   Jur Witthaus      and      Becker's 

Medical  Jurisprudence. 

Wkly.   Dig. Weekly  Digest  (N.  Y.> 

Wkly.  Law  BuK... Weekly      Law      Bulletin 
(Ohio) 

Wkly.  Law  Gas. ...  Weekly      Law       Gazette 
(Ohio) 

Wkly.  Notes  Oaa. ...  Weekly  Notes  Cases  (Pa.) 

Wkly.  Rep. Weekly  Reporter,  Loadon 

(English). 

Wm William  (as  9  Wm.  III)- 

Wm.  BL Sir    William    Blnckstone's 

English  King's  Bench  Re- 
ports. 

Wm.  Rob.  Adm William  Robinson's  Eng- 
lish Admiralty  Reports. 

Wms.  Ex'rs Williams  on  Executors. 

Wm.  A  Mary William   and   Mary   (as    2 

Wm.  &  Mary,  c  1). 

Woemer,  Adm'n....  Woerner's  Treatise  on  the 
American  Law  of  Ad- 
ministration. 

Woodb.  &  M Woodbury  &  Minot  (U.  S.) 

Wood,  Ins Wood  on  Fire  Insurance. 

Wood,  Inst Wood's    Institutes    of    the 

(Common)  Laws  of  Eng- 
land. 

Wood,  Landl.&  Ten..  Wood  on  Landlord  and 
Tenant 

Wood,  Lim Wood  on  Limitation  of  Ac- 
tions. 

Wood,  Nuis. Wood  on  Nuisances. 

Wood,  Ry.  Law ....  Wood's  Law  of  Railroads. 

Woods    Woods  (U.  S.) 

Wood's  Civ.  Law... Wood*s  Institutes  of  the 
Civil  Law  of  England. 

Woodw.    Dec Woodward's  Decistoiig(Pa.) 

Woolr.  Waters Woolrych's  Law  of  Waters. 

Woolw Woolworth  (U.  S.) 

Worcest    Diet Worcester's  Dictionary. 

Wor.  Diet Worcester's  Dictionary. 

Works,  Courts  .  • . .  Works  on  Ck>urts  and  Their 
Jurisdiction. 

Works,   Pr Works'  Practice,  Pleading, 

and  Forms. 

Wright   Wright  (Ohio) 

Wriffht  (Pa.) Wright  (Pa.) 

W.  Rob W.  Robinson's  English  Ad- 
miral tv  Reports. 

W.  S Wagner^B  Statutes  (Mo.) 

W.  Va. West  Virginia. 

Wyo Wyoming. 

Wythe    Wythe's  Chancery  (Va.) 


Yeates    Yeates  (Pa.) 

Yerg Yerger  (Tenn.) 

York.  Leg.  Rec.,,.York  Legal  Record  (Pa.) 
Yoonge  &  C  Ch..«.Younge  &  CoUyer's  Eng- 
lish Chancery  Reports. 


Zab.    •«  •  •  •  Zabriskie  (N.  J.) 
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OBEY. 


A  condition  to  obey  and  perfonn  the 
Judgments  of  the  court,  in  a  bond  conditioned 
so  to  do  in  case  the  principal  obligee  is  not 
arrested  by  plaintiff,  is  sufficient  to  re- 
quire the  payment  of  the  Judgments.  Olaflin 
T.  BalU  43  N.  Y.  481,  4801 

OBITER  DICTUM. 

See  "'Dictum." 

OBJECT. 

Bee  ''Natural  Object" 
Other  object,  see  "Other." 

Act  Cong.  July  IS,  I860,  amending  Act 
Harch  10,  1866,  declaring  it  to  be  the  duty 
of  all  persons  required  to  make  returns  or 
Usts  of  income,  articles,  or  objects  charged 
with  an  internal  tax,  to  declare,  etc,  should 
be  construed  comprehensively,  and  to  include 
the  gross  receipts  of  express  companies  and 
the  gross  receipts  of  stage  proprietors.  The 
words  "objects  charged  with  an  internal  tax" 
are  used  in  a  general  sense,  as  equivalent 
to  "subjects  of  taxation."  The  word  "ob- 
jects" will  not  be  regarded  as  having  refer- 
ence only  to  something  tangible  or' having 
an  existence  in  form.  In  this  statute  "lists 
of  income"  has  a  meaning  distinct  from  gross 
receipts.  "Articles"  might  be  deemed  to  ap- 
ply to  enumerated  goods  in  use  or  on  sale,  or 
produced  by  manufacture,  and  the  word  "ob- 
jects" should  be  construed  as  a  more  general 
term,  which  includes  what  was  not  embraced 
in  either  of  the  others.  Wells  v.  Shook  (U. 
8.)  25  Fed.  Gas.  679. 

The  word  "object,"  in  Code  1871,  |  1878, 
providing  that  boards  of  supervisors  shall 
not  appropriate  money  in  the  treasuries  of 


their  respective  counties  to  any  object  not 
authorised  by  law,  and  in  section  1886,  mak- 
ing members  liable  personally  for  any  such 
sum  of  money  as  the  boards  shall  appropri- 
ate to  any  object  not  authorized  by  law,  sig- 
nifies the  thing  aimed  at— the  tiling  sought  to 
be  accomplished.  The  objects  to  which  mon- 
ey in  the  county  treasury  may  be  appropriat- 
ed are  designated  by  law,  and  it  is  not  legal- 
ly appropriable  to  any  other  purpose.  It  is 
for  a  diversion  of  money  from  legitimate 
objects,  and  not  for  appropriation  to  a  prop- 
er object,  although  in  an  irregular  and  un- 
authorised manner,  that  liability  is  imposed 
on  members  personally.  It  is  what  the  mon- 
ey is  appropriated  to  and  not  how  it  is  ap- 
plied that  furnishes  the  test  of  personal  lia- 
bility under  it  Paxton  t.  Baum,  69  Miss. 
581,  536. 

Of  aetloa. 

The  "object  of  an  action"  is  the  thing 
sought  to  be  attained  by  the  action.  Scar- 
borough V.  Smith,  18  Kan.  899,  406. 

The  "object  of  the  action"  is  not  the 
cause  of  action  or  the  subject  of  the  action. 
The  object  of  the  action  is  brought  into  exist- 
ence by  the  commencement  of  the  action, 
which  is  long  after  the  subject  of  action  and 
the  causes  of  action  have  had  an  existence. 
The  object  of  the  action  is  the  thing  sought 
to  be  obtained  by  the  action.  It  is  the  rem- 
edy demanded  and  the  relief  prayed  for,  and 
Is  no  part  of  the  subject  of  action  or  the 
cause  of  action.  Scarborough  t.  Smith,  18 
Kan.  899,  406. 

•    Of  ooatvAet. 

The  object  of  a  contract  la  the  thing 
which  it  is  agreed  on  the  part  of  the  par- 
ty receiving  the  consideration  to  do  or  not 
to  do.  Civ.  Code  Cal.  1903,  |  1596.  The  ob 
ject  of  a  contract  must  be  lawful  when  the 
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OBJECT 


contract  is  made^  and  possible  and  asoeitaln- 
able  by  the  time  the  contract  is  to  be  per- 
formed. Bey.  Codes  N.  D.  1899,  H  8866,  3867; 
GlY.  Code  8.  D.  1903,  U  1219,  122a 

Of  statute  or  ordlaamee. 

The  object  of  a  statute  is  the  aim  or 
purpose  of  the  enactment  Allopathic  State 
Board  of  Medical  Examiners  y.  Fowler,  24 
South.  809,  813,  60  La.  Ann.  1898;  State  y. 
De  Hart,  33  South.  605,  606,  109  La.  570. 
While  the  subject  is  the  matter  to  which  it 
relates  and  with  which  it  deals.  McNeeley 
y.  South.  Penn  Oil  Co.,  44  S.  B.  508,  518,  52 
W.  Va.  616  (citing  State  y.  Ferguson,  104 
La.  249,  28  South.  917,  81  Am.  St  Rep.  123). 
The  word  "object^  is  so  used  in  the  clause 
of  the  Constitution  proyiding  that  eyery  law 
enacted  by  the  General  Assembly  shall  em- 
brace but  one  object,  and  that  shall  be  ex- 
plained in  the  title.'  State  y.  Ferguson,  28 
South,  917,  918,  104  La.  249,  81  Am.  St  Bep. 
123. 

In  the  Constitution,  requiring  that  the 
jbject  of  all  laws  shall  be  stated  in  the  title, 
the  word  ''object"  means  more  nearly  the 
same  as  *'end"  or  "purpose*'  than  does  the 
word  "subject"  Day  Land  ft  Cattle  Co.  y. 
State,  4  S.  W.  865,  872,  68  Tex.  542. 

The  object  of  legislation  is  to  be  deter- 
mined by  its  natural  and  reasonable  tf  ect, 
and  not  by  what  may  be  supposed  to  haye 
been  the  motiyes  upon  which  the  legislators 
acted.  People  y.  Roberts,  19  Sup.  Ct  70,  76, 
171  U.  S.  658,  43  L.  Ed.  328 

The  word  "object,**  as  used  in  a  proyi- 
sion  of  a  city  charter  that  eyery  ordinance 
shall  contain  but  one  object,  expressed  in  the 
title,  was  not  used  in  the  sense  of  "number" 
or  "yariety" ;  nor  was  it  intended  to  require 
a  distinct  legislatlye  act  for  each  particular 
matter  legislated  upon.  It  was  intended  to 
preyent  the  union  in  one  act  of  diyerse,  in- 
congruous, and  disconnected  matters  haying 
no  relation  to  or  connection  with  each  other, 
but  was  not  intended  to  preyent  the  law- 
making power  from  enacting  under  a  gen- 
eral title  proyisions  affecting  a  yariety  of 
matters,  so  long  as  there  is  a  natural  connec- 
tion between  the  seyeral  matters  and  the 
object  named  in  the  title.  City  of  Seattle 
▼.  Barton  71  Pac  735,  31  Wash.  141. 

Umaan  Am  rabjeot* 

Instead  of  the  word  "subject,**  in  Const 
&ft.  5,  I  21,  proyiding  that  no  bill  shall  con- 
tain more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  titles  the  Constitu- 
tions of  some  of  the  states  haye,  in  like  pro- 
yisions, the  word  "object"  Some  states, 
as  Texas  and  New  York,  giye  to  "subject" 
a  less  restricted  meaning  than  "object"  Oth- 
ers, like  Ifichigan,  regard  these  words  as 
substantially  synonymous.  In  le  House  Bill, 
39  Pac  1096, 1096,  21  Colo.  46. 


The  word  "object,"  as  used  in  Const. 
art  6, 1 17,  proyiding  that  "no  law  shall  am- 
brace  more  than  one  object  which  shall  be 
expressed  in  its  title,"  means  the  same  and 
has  the  same  signiflcation  as  the  word  "sab- 
Ject"  Ingles  y.  Straus,  21  a  B.  490,  492, 
91  Va.  209. 

The  word  "object"  is  not  synonymous 
with  "subject"  as  used  in  Const  art  3,  I  21, 
proyiding  that  no  law  shall  embrace  more 
than  one  subject  which  shall  be  expressed 
in  its  title;  for  the  object  is  the  aim  or 
purpose  of  the  enactment  while  the  subject 
of  a  statute  is  the  matter  of  public  or  pri- 
yate  concern  for  which  the  law  is  enacted. 
State  y.  Morgan,  48  N.  W.  814^  817,  2  S.  D. 
32. 

"Object**  as  used  in  the  organic  act  of 
Washington  Territory,  proyiding  that  ev- 
ery law  shall  embrace  but  one  "object**  and 
that  shall  be  expressed  in  the  title,  is  for  all 
practical  purposes  synonymous  with  "sub- 
ject" If  any  distinction  is  to  be  made  t>e- 
tween  "subject"  and  "object"  in  the  connec- 
tion used,  "object"  is  obyiously  of  broader 
significance  than  the  word  "subject"  "Ob- 
ject" may  be  used  as  haying  the  sense  of 
"effect"  the  thing  intended  to  be  accom- 
plished, not  the  means  by  which  it  is  to  be 
accomplished,  which  is  properly  the  subject 
For  instance,  the  object  of  an  act  is  to  con- 
fer the  electiye  franchise  on  females.  Its 
subject  is  the  subject-matter  on  which,  in  ac- 
complishing that  object  the  legislatiye  will 
operated,  namely  the  section  of  the  Code 
defining  the  qualification  of  electors.  Har- 
land  y.  Territory,  18  Paa  468,  467,  8  Wash. 
T.  181. 

Of  tax. 

The  word  "object**  as  used  in  Const  art 
7,  I  13,  requiring  eyery  law  which  imposes, 
continues,  or  reyises  a  tax  to  distinctly 
state  the  tax  and  the  object  to  which  it  is 
to  be  applied,  should  not  be  construed  so 
narrowly  as  to  restrict  its  meaning  to  a  par- 
ticular person  or  a  particular  appropriation. 
Its  use  is  to  require  the  L^islature,  in  im-' 
posing  taxes,  to  specify  one  or  another  of  the 
classes  of  expenditure  which  they  are  obliged 
or  allowed  to  incur.  It  may  be  a  wholly  con- 
tingent or  discretionary  class,  and  yet  be 
one  of  the  objects  to  which  the  reyenues  of 
the  state  may  be  applied.  The  term  is  to  be 
construed  as  intended  to  require  the  Legis- 
lature to  indicate  the  general  design  with 
which  a  tax  is  laid,  and  fbr  which  it  is  to 
be  used,  and  not  to  specify  either  a  person 
or  thing  on  which  it  is  to  be  expended.  The 
object  of  a  tax  is  sufficiently  stated  wh^re 
it  is  required  to  be  paid  into  the  treasury  of 
the  state  to  the  credit  of  the  general  fund. 
People  y.  Orange  County  Sup*ra  (N.  T.)  27 
Barb.  557,  582. 

In  considering  the  proylsion  of  Const  art 
9,  I  4,  "that  no  tax  shall  be  leyied,  except 
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In  parsaance  of  a  law  whlcb  distinctly  states 
tbe  object  of  the  same,  to  which  object  such 
tax  sb&U  be  applied,"  the  oourt  said:     "It 
is  rerj  dear  that  what  oonstitates  the  ob- 
ject, in  tlie  seose  of  the  Oonstitntlon,  is  some 
legal  occasion  that  calls  for  the  expenditure 
of  money;    that  is,  some  obligation,  present 
or  proapectiye,  created  by  law.    Clearly  the 
Oonalilulion  did  not  intend  that  the  mon^ 
raised  under  a  special  tax  shall  be  applied 
toward  the  purposes  cited  in  such  tax  law, 
independent  of  there  being  any  law  consti- 
tntlns  an  appropriation  for  its  disbursement 
Suppose^  for  instance,  that  money  is  raised 
to  erect  a  public  building,  and  no  act  for 
tbe  erection  of  such  building  was  passed  dur- 
ing tbe  fiscal  year  for  which  it  was  raised. 
Clearly  there  was  no  authority  to  be  gather- 
ed from  that  proTision  of  the  Constitution 
that  could  warrant  the  disbursement  of  sudi 
a  fond  toward  such  purpose  without  such  a 
law.    This  shows  clearly  that  the  object  in- 
toided  by  the  Constitution  is  that  which  is 
created  by  some  law,  or,  in  other  words, 
some  obligation,  present  or  prospective,  cre- 
ated and  sanctioned  by  law,**    State  t.  Leap- 
hart,  U  S.  C.  468^  470. 

OBJBCnOH. 

See  "General  Objection.* 

Bxception  synonymous,  see  "Bxception." 

The  word  '^objection,"  in  a  statement  by 
an  attorney  that  he  desires  to  renew  his  ob- 
jection to  the  findings  of  fact,  was  oquiva- 
\&it  to  the  word  "exertion'';  and  hence  an 
objection  that  no  spedfled  exception  was  tak- 
en to  the  findings  of  fact  was  groundless. 
Ranahan  t.  Gibbons,  <B  Pae.  778,  775,  23 
Wash.26S. 

An  ''objection  to  the  adminibility  of  eri- 
denci"  in  any  cause  can  only  be  properly 
founded  on  the  hypothesis  that  such  testi- 
mony Tlolates  the  law  of  evidence,  in  this: 
that  tiie  law  prohibits  the  proof  in  the  man- 
ner proposed  of  the  particular  fact,  or  of  its 
irreleyancy  to  the  subject-matter  of  inaulry. 
Olbbs  ▼.  Gale,  7  Md.  76,  88. 

An  objection  to  a  pleading  is  not  equlT- 
alent  to  a  defense  to  an  action,  but  is  con- 
strued as  relating  to  some  formal  defect 
Blfrank  ▼.  SeUer.  54  Mo.  134,  186. 

As  used  in  a  will  deyising  a  copyhold  to 
testator's  daughter-in-law  for  life^  remain- 
der in  fee  to  her  son  A.,  on  an  express  con- 
dition that  A.  should  convey  certain  property 
sererally  to  his  sisters,  but,  in  case  he  should 
'^object  or  refuse^'  to  make  such  couTeyances, 
tiien  the  deyise  to  him  was  Toid,  the  words 
''object  or  refuse^  did  not  necessarily  ex- 
press a  posltlTe  act,  but  the  testator  assumed 
that  the  grandson  would  conrey  if  he  did  not 
object,  and  the  words  did  not  imply  or  make 
necessary  a  request  by  the  slsten  for  the 


conTeyanosL    Osbwn  t.  Crisp,  8  AdoL  ft  E. 
779. 

OBJBOTIOKABUB  FUBP08S. 

The  conyersion  of  a  priTate  dwelling  inr 
to  a  public  boarding  house  is  using  it  for  a 
''public  or  objectionable  purpose,"  within  the 
meaning  of  a  lease  providing  that  the  lessor 
had  a  right  to  insist  that  the  house  should 
be  occupied  as  a  residence,  and  used  strictly 
as  a  private  dwelling,  and  not  for  any  "pub- 
lic or  objectionable  pprpose."  Gannett  v. 
Albree,  108  Mass.  872,  874. 

OBJEOTIOKABUB  THDffa. 

"Objectionable  thing,"  as  used  in  an  In- 
struction in  an  action  for  damages  for  the 
taking  of  land  by  a  railway  for  a  right  of 
way,  charging  that  if  the  Jury  find,  from  a 
preponderance  of  the  evidence,  that  the  value 
of  plaintifTs  land  not  actually  appropriated 
by  defendant  had  been  decreased  by  the 
existence  of  any  stagnant  pools,  fioods,  or 
objectionable  thing,  necessarily  caused  by 
the  improvement  of  said  right  of  way,  the 
Jury  should  add  such  decrease  In  value  to 
their  verdict  for  the  plaintiff;  but,  if  such 
pool,  fiood,  or  objectionable  thing  be  caused 
by  the  faulty  and  negligent  construction  of 
such  right  of  way,  then  any  decrease  in  value 
of  the  land  must  be  disregarded — to  some 
extent  rendered  the  instruction  too  broad  and 
not  sufliciently  spedfla  The  court  should 
have  enlarged  on  the  instruction  in  its  state- 
ment, and  enumerated  the  different  elements 
of  damages.  Instead  of  grouping  them  as  it 
did  under  the  head  of  "objectionable  thing"; 
but.  Inasmuch  as  by  the  last  clause  of  the 
Instruction  the  Jury  were  limited  to  damages 
shown  by  the  evidence,  the  objection  and  gen- 
erality of  the  instruction  was  harmless.  Fre- 
mont, B.  ft  M.  v.  R.  Co.  T.  Bates,  58  N.  W. 
069,  961,  40  Neb.  881. 

OBLIGATE. 

"Obligated"  means  strictly,  and  In  com- 
mon parlance^  to  be  bound.  Wachter  v. 
Famachon,  22  N.  W.  160,  161,  62  Wis.  117. 

The  term  "obligated,"  In  Laws  1891,  c. 
4022,  I  2,  providing  that  it  shall  not  be  law- 
ful to  take,  by  any  contract,  contrivance,  or 
device  whatever  whereby  the  debtor  is  re- 
quired or  obligated  to  pay,  a  greater  sum 
than  the  actual  principal  sum  received,  to- 
gether with  Interest  at  the  rate  of  10  per 
coit  per  annum,  is  a  participle  from  "ob- 
ligate," and  has  the  same  root  as  the  noun 
"obligation."  In  Webster's  Unabridged  Dic- 
tionary "obligation"  in  law  is  a  bond  with  a 
condition  annexed  and  a  penalty  for  nonful- 
fillment In  Bouvier's  Law  Dictionary  >'ob- 
ligation"  is  defined  as  a  bond  containing  a 
penalty,  with  a  condition  annexed  for  the 
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payment  of  money,  performance  of  core- 
nants,  or  the  like.  Maxwell  v.  Jacksonville 
Loan  ft  Improvement  CSo.  (JS'Ul)  84  Sontb.  255, 
267. 


OBUOATIOH. 

See  "Altematfye  Obligation**;  "Condi- 
tional Obligation*';  "Express  Obliga- 
tion": •'Imperfect Obligation";  "Joint 
Obligation";  "Maritime  Obligation"; 
-Moral  Obligation";  "Natural  Obliga- 
tion"; "Pecuniary  Obligation";  "Per- 
fect Obligation";  "Personal  Obliga- 
tion"; "Primary  Obligation";  "Prin- 
cipal Obligation" ;  "Simple  Obligation" ; 
"Solidary  Obligation." 
All  obligations,  see  "All." 
Other  obligation,  see  "Other." 

"Obligation"  la  defined  to  be  the  act  of 
obliging  or  binding;  that  which  obligates; 
the  binding  power  of  a  future  promise,  vow, 
or  contract  Webst  Diet  The  word  la  do> 
rived  from  the  Latin  "obligatio,"  tying  up, 
and  that  from  the  word  "obligo,"  to  bind  or 
tie  up,  to  engage  by  the  ties  of  a  promise 
or  oath,  or  form  of  law;  and  "obligo"  la 
compounded  of  the  verb  "ligo,"  to  tie  or 
bind  fast  &nd  the  preposition  Vob,"  which  la 
prefixed  to  Increase  ita  meaning.  Blair  t. 
Williams,  14  Ky.  (4  Litt.)  34,  65;  Lapsley  T. 
Brashears,  Id.  47,  65;  Bdwards  t.  Kearsey, 
96  U.  S.  595.  600,  24  L.  Bd.  793. 

Bouvier  says:  "Obligation  In  Ita  general 
and  most  extensive  sense  is  synonymous  with 
duty.  In  the  more  technical  sense  It  la  a 
tie  which  binds  ua  to  pay  or  do  aomething 
agreeably  to  the  lawa  and  customa  of  the 
country  in  which  the  obligation  la  made." 
Webster  defines  "obligation"  to  be  "the  bind- 
ing power  of  a  vow,  promise,  or  contract  of 
law,  civil,  political,  or  moral,  independent  of 
a  promise;  that  which  constitutes  legal  or 
moral  duty,  and  which  renders  a  person 
liable  to  coercion  and  punishment  for  neglect- 
ing It"  Crandall  v.  Bryan  (N.  Y.)  5  Abb. 
Prac.  162,  168,  15  How.  Prac.  48.  See,  also, 
Morrison  v.  Lovejoy,  6  Minn.  819,  853  (Gil. 
224,  236);  McRae  v.  Gochlae  County  (Aria.) 
44  Pac.  299,  300. 

The  word  "obligation"  Is  defined  to  be 
"the  constraining  power  or  authoritative 
character  of  a  duty,  a  moral  precept  a  civil 
law,  or  a  promise  or  contract  voluntarily 
made;  that  to  which  one  la  bound;  that 
which  one  is  obliged  or  bound  to  do,  especial- 
ly by  moral  or  legal  claims;  a  duty."  Col- 
ter V.  State,  39  S.  W.  576,  577,  87  Tex.  Cr, 
B.   284  (quoting  Ctent    Diet). 

The  word  "obligation"  has  two  well-de- 
fined legal  meanings:  (1)  Where  it  la  the 
name  given  to  the  contract  Itself;  (2)  the 
other  includes  those  cases  where  it  refers 
to  the  duty  Imposed  on  a  person  In  connec- 


tion with  a  contract  to  perform  It,  or  t»  a 
liability  arising  from  his  contract,  or  froxn 
hla  actionable,  tortioua  conduct  Exchan^pe 
Bank  t.  Ford,  8  Pac.  449,  461,  7  Colo.  814. 

The  word  "obligation,"  aa  uaed  In  a 
requested  instruction  in  an  action  against 
a  railroad'  company  for  damages  by  flre» 
that  if  the  Jury  found  from  the  evidence  that 
the  railway  ran  through  a  prairie  country* 
with  prairie  and  wild  grasa  on  either  side, 
both  on  the  railroad's  right  of  way  and  out- 
aide  and  adjacent  to  ita  track,  "the  def endaot 
was  under  no  legal  obligation  to  mow  or  cut 
the  said  wild  or  prairie  grass  outside  of  Its 
road  ties  along  its  right  of  way,"  refers  to 
the  duty  of  defendant  aa  respects  careless- 
ness— ^its  duty  or  obligation  to  avoid  negli- 
gently exposing  the  property  of  others  to  in- 
Jury  from  its  engines.  It  does  not  refer  to 
a  duty  imposed  by  statute.  Sibilrud  v.  Min- 
neapolis ft  St  li.  Ry.  Co.,  11  N.  W.  146.  29 
Minn.  58. 

''Obligation  of  the  histrument,**  as  used 
in  superior  court  rule  No.  7,  which  is  as 
follows:  "In  any  action  brought  on  any 
deed,  bond,  bill,  note,  or  other  instrument  of 
I  writing,  a  copy  of  which  shall  have  been 
i  filed  with  the  declaration,  the  defendant, 
not  being  an  executor  or  administrator, 
shall  not  on  the  trial  be  allowed  to  deny  his 
signature,  or  that  of  any  other  party  to  the 
instrument  and  the  execution  of  auch  in- 
strument shall  be  taken  to  be  admitted,  un- 
less the  defendant  shall  have  filed  an  affi- 
davit denying  the  signature  or  the  obliga- 
tion of  the  Instrument  by  reason  of  fraud, 
duress,  or  other  legal  cause,"  etc.,  means  the 
obligation  which  arises  solely  from  the  free 
and  voluntary  signature  of  the  instrument 
The  phrase  does  not  relate  to  the  existing 
obligation  to  pay  the  amount  secured  to  be 
paid  by  the  Instrument  nor  to  any  obliga- 
tion, other  than  as  hereinbefore  mentioned^ 
existing  at  the  time  of  filing  the  plea.  Van- 
dergrift  v.  HoUla  (Del.)  6  Houst  90.  102. 

An  obligation  is  a  legal  duty  by  which 
a  person  is  bound  to  do  or  not  to  do  a  cer- 
tain thing.  Civ.  Ck)de  Gal.  1003,  |  1427; 
Bev.  Codes  N.  D.  1809,  |  3762;  Civ.  Code 
S.  D.  1003,  I  1114;  Civ.  Code  Mont  1895, 
I  1920.  It  arises  from  (1)  contract  or  (2) 
operation  of  law.  Code  Civ.  Proc.  Cal.  19(13, 
{  26;  Code  Civ.  Proc.  Mont  1895,  |  8475. 

^'Obligation"  la,  in  its  general  and  moat 
extensive  sense,  synonymoua  with  "duty." 
Civ.  Code  La.  1900,  art  1756. 

Acreeatent  in  writliis. 

••The  word  •obligation*  originally  meant 
a  bond  containing  a  penalty,  with  a  condi- 
tion for  the  payment  of  money  or  to  do  or 
suffer  some  act  or  thing.  Co.  Litt  172a. 
The  meaning  of  the  word,  however,  has  grad- 
ually been   enlarged  by  the  court,  and  It 
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baa  ceased  to  be  restricted  to  a  bond  or 
wilttiig   obligatory,  and  has  been  extended 
to  mean  a  paper  by  which  some  fixed  dnty 
Is  assiuned  to  be  pert ormei^  at  a  certain  time^ 
or  an  Instrument  in  writing  whereby  one 
party   contracts  with  another  for  the  pay- 
ment of  money  at  a  fixed  date,  or  for  the 
deiiyery   of  specific  articles.    Bnt,  however 
various  have  been  the  definitions  given  the 
word,  the  one  essential  element  has  always 
been  that  it  must  be  a  written  paper.    The 
duty  assumed  by  it  must  be  a  fixed  duty. 
Bouv.    Law   Diet   tit   '^Obligations."     The 
word,   as  used  in  Stock  Corp.  Law,   I  48| 
providing  that  no  corporation  which  shall 
have  refused  to  pay  any  of  its  notes  or 
other  obligations  may  transfer  property  to 
its  officers,  directors,  or  stockholders,  does 
not   include   an    indebtedness    for   services 
famished  by  a  telegraph  company  under  a 
contract  providing  for  a  fixed  rental,   and 
also  compensation  according  to  services  ren- 
dered,  as  the  amount  or  time  of  payment 
cannot  be  determined  by  the  contract    Mun- 
zlnger  v.  United  Press  Co.,  65  N.  Y.  Suppi 
194.  196,  52  App.  Div.  338. 

The  word  "obligation"  in  its  most  tech- 
nical meaning  implies  ex  vi  termini  a  sealed 
instrument  but  it  certainly  has  also  a  very 
broad  and  comprehensive  legal  signification, 
and  embraces  all  instruments  of  writing, 
however  informal,  whereby  one  party  con- 
tracts with  another  for  the  payment  of  mon- 
ey, or  for  the  delivery  of  specific  articles, 
whether  same  be  under  seal  or  not  State  v. 
Campbell,  9  S.  E.  410,  411,  103  N.  0.  844. 

The  word  "obligation,"  as  used  in  Oen. 
Bt  I  1834,  providing  that  all  Joint  obliga- 
tions and  covenants  shall  hereafter  be  tak- 
en and  held  to  be  Joint  and  several  obliga- 
tions and  covenants,  means  an  agreement 
in  writing,  sealed  or  unsealed,  as  contradia- 
tinguished  from  its  use  with  reference  to 
legal  duty  or  liability,  arising  from  an  oral 
or  written  contract  or  from  actionable  tor- 
tious conduct  Exchange  Bank  v.  Ford*  8 
Pac  449,  450,  7  Colo.  814. 

The  word  "obligation,"  as  used  in  a  will, 
redtlng:  "Whereas,  I  now  hold  obligations 
against  certain  of  my  friends,  I  direct  my 
executor  not  to  urge  the  payment  of  any 
snob  obligations  before  the  space  of  two 
full  years  after  my  decease" — means  a  writ- 
ten Instrument  like  a  note  or  bond.  Thorn 
V.  Hall,  41  N.  T.  Supp.  1064,  1056,  10  App. 
Div.  412. 

The  word  "obligation,"  as  used  in  Oode, 
I  120,  providing  that  persons  severally  lia- 
ble on  the  same  obligation  or  instrument  in- 
cluding parties  to  bills  of  exchange  and 
promissory  notes,  may  all  or  any  of  them  be 
included  in  the  same  action  at  the  option  of 
tbe  plaintiff,  was  intended  to  cover  only 
tbose  causes  of  action  evidenced  by  a  writ- 
ing.   The    word    "obUgation"    is   from    the 


Latin  word  "obligation"  defined  to  be  a  bond 
of  law,  by  which  we  are  necessarily  bound 
to  pay  something  according  to  the  laws  of 
our  country.  Strong  t.  Wheaton  (N«  T.)  88 
Barb.  616^  628,  626. 

Bond. 

In  Webster's  Unabridged  Dictionary  "ob- 
ligation," in  law,  is  a  bond  with  a  condition 
annexed  and  a  penalty  for  nonfulfillment 
In  Bouvier's  Law  Dictionary  "obligation"  is 
defined  as  a  bond  containing  a  penalty,  with 
a  condition  annexed  for  the  payment  of  mon- 
ey, performance  of  covenants,  or  the  tike. 
Maxwell  v.  Jacksonville  Loan  &  Improve- 
ment Go.  (Fla.)  84  South.  266,  267. 

An  obligation  is  a  bond,  and  must  arise 

on  a  good  and  valid  consideration  between 

persons  capable  of  contracting,  and  must  be 

i  executed  in  the  manner   required  by  law. 

Pelham  v.  GHgg,  4  Ark.  (4  Pike)  141,  143. 

"Obligations,"  as  used  in  Act  Ky.  1878 
(1  Bess.  Acts  1878,  p.  77),  authorizing  the 
county  court  of  a  certain  county  to  compro- 
mise and  settle  with  the  holders  of  outstand- 
ing coupon  bonds,  and  empowering  the  court 
to  execute  to  the  holders  such  bonds  and 
coupons  severally  the  "obligations"  of  such 
county,  Includes  a  coupon  bond  payable  to 
the  holder  of  the  old  bonds  and  bearer,  and 
Is  not  confined  to  an  ordinary  promissory 
note,  nonnegotlable  and  payable  to  the  hold- 
er of  the  old  bonds  only.  "Obligations"  is 
a  generic  word,  and  Includes  all  kinds  of 
contracts  by  which  contracting  parties  bind 
themselves,  and.  In  the  absence  of  limiting 
words  or  the  connecCon  In  which  it  is  used, 
will  be  construed  in  its  generic  sense.  Sin- 
ton  V.  Garter  County  (U.  S.)  23  Fed.  636, 
638. 

Under  Laws  1892,  c.  686,  %%  69,  70,  as 
amended  by  Laws  1896,  c.  178,  which  author- 
ized towns  to  borrow  money  to  Improve 
their  highways  and  to  issue  obligations  there- 
for, long  term  negotiable  bonds  are  obliga- 
tions within  the  meaning  of  the  statute; 
"obligation"  being  a  word  of  large  extent 
but  commonly  taken  In  the  common  law  for 
a  bond  containing  a  penalty,  with  condition 
for  the  payment  of  money  or  to  do  or  suffer 
some  act  or  thing.  Blackstone  makes  the 
word  synonymous  with  "bond."  Ghlglione 
V.  Marsh.  48  N.  T.  Supp.  604,  607,  23  App. 
Div.  61. 

The  words  "obligation  or  other  security," 
as  used  in  Rev.  St  S  6430  [U.  S.  Comp.  St 
1901,  p.  3671],  which  provides  that  every 
person  who  has  in  his  possession  or  custody, 
except  under  authority  from  the  Secretary 
of  the  Treasury  or  other  proper  person,  any 
obligation  or  other  security  engraved  and 
printed  under  the  similitude  of  any  obliga- 
tion or  other  security  Issued  under  the  au- 
thority of  tbe  United  States,  with  intent  to 
sell  or  otherwise  use  the  same,  shall  be  pun- 
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tailed,  etc.,  Imply  an  executed  InBtnunent,  or 
at  least  one  which  on  its  face  purports  to  be 
executed  by  eomebody.  They  would  not  in- 
clude false  or  botrus  bonds,  which  bear  no 
signature  whatever.  United  States  y.  Wil- 
liams <U.  S.)  14  Fed.  660,  662.  A  bond  issued 
by  a  mining  company  and  resembling  a  Unit- 
ed States  bond^  but  not  purporting  to  be 
executed  by  any  party  whatever,  is  not 
an  obligation  or  other  security,  within  the 
meaning  of  the  statute.  United  States  t. 
Sprague  (U.  S.)  48  Fed.  828,  880. 

Ooatraot. 

The  term  "obligation,"  as  used  in  Pub. 
St  c.  90,  par.  71,  allowing  a  counterclaim  in 
am  action  arising  on  obligation,  means  con- 
tract, and  comprehends  all  causes  of  action 
arising  ex  contractu,  as  distinguished  from 
eauses  of  action  arising  ex  delicto.  Morri- 
SM  v.  Lovejoy,  6  Minn.  319,  363  (Gil.  224^ 
280. 

The  word  '^obligation,"  in  a  strict,  tech- 
nical sense,  means  properly  a  bond.  2  BL 
Gemm.  340.  But;  as  used  in  Gomp.  St 
p.  641,  I  71,  providing  that  a  counterclaim 
'*mu8t  be  one  arising  out  of  the  following 
causes  of  action:  *  *  *  (2)  In  an  action 
arising  on  obligation,  any  other  cause  of  ac- 
tion arising  also  on  obligation,  and  existing 
at  the  commencement  of  the  suit" — ^was  in- 
tended to  receive  a  more  liberal  construction, 
and  to  apply  to  all  matters  arising  ex  con- 
tractu. Folsom  V.  Garli,  6  Minn.  420,  426 
(GIL  284,  288),  80  Am.  Dec.  466. 

A  partnership  indebtedness  is  an  "obli- 
gation," within  Ck>de  Olv.  Proc.  I  236,  pro- 
viding that,  when  a  judgment  is  recovered 
against  one  or  more  of  several  persons  Joint- 
ly Indebted  upon  an  obligation  by  proceed- 
ings as  provided  in  this  act;  those  who  are 
not  originally  served  may  be  sunmioned  to 
show  cause  why  they  should  not  be  bound  by 
the  Judgment  as  if  originally  served.  It  does 
not  contemplate  merely  an  indebtedness  aris- 
ing upon  and  evidenced  by  an  agreement  in 
writing.  "Obligation"  is  a  generic  word, 
and  when  used  in  its  broadest  sense  includes 
all  kinds  of  contracts  by  which  a  person  may 
become  bounds  and  should  be  so  construed 
unless,  from  the  connection  in  which  it  is 
used,  it  is  to  be  gathered  that  the  Legislature 
intended  to  give  it  more  limited  significance. 
Sawyer  v.  Armstrong,  47  Pac  381,  882,  28 
Cole.  287. 

The  word  "obligation,"  in  its  origin,  im- 
ports compulsion,  the  tying  or  binding  of 
one  against  or  irrespective  of  his  consent 
But  consent  is  of  the  essence  of  a  contract 
The  presence  of  compulsion  on  either  side 
is  fatal  to  its  existence.  The  contract,  there- 
fore, or  act  of  contracting,  does  not  create 
an  obligation,  and  does  not  of  itself  put  any 
force  upon  tbe  contracting  party,  since  by 
tlie  very  nature  of  the  transaction  he  volun- 


tarily undertakes  to  do  the  thing  promised. 
The  obligation— that  which,  by  a  force  stron- 
ger than  his  dissenting  inclination  or  his 
repelling  interest  ponstrains  his  will  or  tiea 
him  to  the  performance  of  his  promise* 
whether  he  continue  willing  or  not  and  ba^ 
for  which  he  would*  in  any  instance,  refuse 
such  performance — ^is  the  creature  exclusive- 
ly of  law.  The  contract  is  the  occasion,  but 
it  is  not  the  efficient  cause,  of  obligatioii. 
It  is  manifestly  the  legal  obligation  of  con- 
tracts which  such  legislation  is  forbidden  b^ 
the  Constitution  to  impair.  Wood  v.  Wood 
(S.  a)  14  Rich.  Law,  148^  154,  156. 

Bebt  or  liaUUty. 

The  term  "obligation,**  as  used  in  an  at* 
tachment  aflldavlt  alleging  that  defendant 
fraudulently  contracted  the  debt  or  incurred 
the  obligation,  was  synonymous  with  the 
term  "debt"  the  obligation  and  the  debt 
meaning  necessarily  the  same  thing;  and 
therefore  the  aflldavit  was  not  rendered  void 
for  uncertainty  by  reason  of  the  use  of  the 
disjunctive  conjunction  "or"  between  the  alle- 
gation that  the  debt  was  fraudulently  con- 
tracted and  the  allegation  that  the  obligation 
was  fraudulently  incurred.  Bmerson  v.  De- 
troit Steel  &  Spring  Oo«,  68  N.  W.  668,  660, 
100  Mich.  127. 

Gen.  St  1888,  par.  1268,  providing  that 
any  two  or  more  railroad  companies  are 
authorized  to  consolidate  and  form  one  com- 
pany, subject  to  all  the  "obligations  and  lia- 
bilities to  the  state"  which  belong  to  or  rest 
upon  either  of  the  companies  making  such 
consolidation,  should  be  construed  to  in- 
clude all  claims,  debts,  or  other  pecuniary 
demands  of  each  of  the  original  companies. 
If  obligations  to  the  state  only  were  intend- 
ed, it  would  not  have  been  necessary  to  have 
added  the  words  "Uabilities  to  the  state," 
because  "liability"  Is  defined  as  the  state  of 
being  liable^  as  the  liability  of  an  insurer, 
liability  to  the  law,  responsibility,  accounta- 
bleness,  accountability,  or  bounden  duty. 
"Obligation"  is  also  defined  as  that  which 
obligates  or  constrains;  the  binding  power 
of  a  promise,  or  a  contract;  a  bond  with  a 
condition  annexed  and  a  penalty  for  non- 
fulfillment In  a  larger  sense  it  is  an  ac- 
knowledgment of  a  duty  to  pay  a  certain 
sum  or  do  a  certain  thing;  responsibility; 
accountableness;  bounden  duty.  To  hold 
that  obUgations  and  liabilities  are  limited 
to  the  state  only  would  be  to  say  that  the 
Legislature  was  guilty  of  a  repetition  of  the 
same  meaning  in  different  words.  On  the 
other  hand,  if  obligations  and  liabilities  are 
both  given  their  full  force  and  effect  "obli- 
gations" may  be  construed  as  embracing  all 
pecuniary  duties  in  the  way  of  being  answer^ 
able  for  debts,  demands,  etc.  "Liabilities" 
may  mean  burdens  imposed  by  the  Constitu- 
tion and  the  statutes;  that  is,  the  responsi- 
bility or  bounden  duty  to  the  state  under 
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the  Constitation  and  statutes.  Berry  t.  Kan- 
sas City,  Ft  S.  &  M.  B.  Co.,  84  Pac.  806»  806^ 
52  Kan.  750.  38  Am.  8t  Bei>.  STL 

'^Obligation."  as  used  in  Gode,  |  179, 
sabd.  4,  permitting  the  arrest  of  a  defendant 
for  fraud  in  incurring  the  ''obligation/'  as 
used  In  a  general  sense,  indndes  all  the 
cases  beyond  those  embraced  in  the  first 
dauae,'  where  the  fraud  was  conmiitted  in 
contracting  the  debt  for  which  the  action 
Is  brought  The  word  is  to  be  constmed  in 
this  connection  as  equiralent  to  "legal  11a- 
biUty"  or  "legal  duty."  CrandaU  ▼.  Bryan 
(N.  Y.)  15  How.  Prac  48b  53,  5  Abb.  Prac. 
102. 

The  reward  anthorlied  by  Act  March 
19,  1899,  to  be  paid  to  the  person  who  shall 
be  first  In  obtaining  an  artesian  well  in  the 
county,  offering  the  reward,  and  proTlding 
that,  on  the  board  of  superrisors  being  satis- 
fled  with  the  requirements  liaving  been  com- 
plied with,  it  shall  draw  a  warrant  on  the 
treasurer,  and  that  aU  expenses  shall  be 
chargeable  to  the  county,  etc.,  is  an  obliga- 
tion within  the  meaning  of  Act  Gong.  July 
80,  1880,  c  818  (24  Stat  170),  limiting  the 
Indebtedness  of  any  county  to  4  per  cent  of 
the  value  of  the  taxable  property,  and  pro- 
Yldtng  that  all  bonds  or  obligations  in  ex- 
cess of  such  amount  shall  be  void.  McRae 
y.  Cochise  County  (Ariz.)  44  Pac.  299,  800, 
33  L.  B.  A.  851,  68  Am.  8t  Rep.  579. 


Deed  or  sealed  lastraateat* 

An  obligation  is  defined  to  be  *'a  deed 
in  writing  whereby  one  man  doth  bind  him- 
self to  another  to  pay  a  sum  of  money  or  to 
do  some  other  thing.'*  Cover  v.  Stem,  10 
Atl.  281,  232,  07  Md.  449,  1  Am.  St  Rep.  400 
(citing  Shep.  Touch.);  Jeffery  v.  Underwood, 
1  Ark.  a  Pike)  106,  112. 

The  word  "obligation,"  in  its  most  tech- 
nical signification.  Imports  ex  vi  termini  a 
sealed  Instrument— that  is,  a  bond;  but  in 
its  more  popular  sense  the  term  signifies  an 
instrument  or  writing  by  which  a  contract 
is  witnessed.  In  Comyn's  Digest  an  obliga- 
tion is  defined  to  be  a  deed  whereby  a  man 
binds  himself  under  a  penalty  to  do  a  thing. 
Hargroves  v.  Cooke,  15  Oa.  821,  330;  Mor- 
rison V.  LoveJoy,  0  Minn.  319,  353  (OIL  224, 
23Q. 

It  Is  said  there  are  only  three  things 
enentially  necessary  to  the  making  of  a 
good  "obligation,''  namely,  writing  on  paper 
or  parchment,  sealing,  and  delivering;  and 
it  has  been  adjudged  not  to  be  necessary 
that  the  obligor  should  sign  or  subscribe  his 
name,  because  the  subscribing  is  no  essen- 
tial part  of  the  deed,  the  sealing  being  suffi- 
cient Jeffery  v.  Undeiwood,  1  Ark«  (1  Pike) 
108^  112  (citing  Bac  Abr.). 

''ObUgation"  is  a  technical  term;  which 
in  its  legal  and  proper  meaning  signifies  a 


contract    under    seal.      Rlppon's    Bbc^rs    v. 
Townsend's  Bx'rs  (S.  C.)  1  Bay,  445,  447. 

Any  memorandum  in  writing  under  seal, 
whereby  a  debt  is  acknowledged  to  be  ow- 
ing, will  obligate  the  party  to  pay.  Cover 
V.  Stem,  10  Atl.  231,  232,  07  Md.  449,  1  Am. 
St  Rep.  400. 

An  engagement  entered  into  by  a  bank 
under  its  corporate  seal  is  properly  termed 
an  "obligation."  Kemmerer  v.  Wilson,  81 
Pa.  (7  Casey)  110, 113. 

Draft  or  note* 

The  term  "obligation  or  written  con- 
tract," in  the  provision  of  the  statute  de- 
claring that  an  obligation  or  written  con- 
tract of  several  persons  shall  be  joint  and 
several,  unless  otherwise  expressed,  held  not 
to  embrace  or  apply  to  promissory  notes  or 
bills  of  exchange.  Oale  v.  Myers  (Del.)  4 
Houst  540,  547. 

A  protested  draft  is  not  an  obligation, 
within  the  meaning  of  the  provisions  of  Act 
Pa.  April  10k  1850,  declaring  that  the  as- 
signees of  an  insolvent  bank  shall  receive 
in  payment  of  debts  due  to  said  bank  its  own 
notes  and  obligations  and  the  checks  of  its 
depositors  at  par*  Basehore  v.  Rhodes,  85 
Pa.  44,  40. 
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The  duty  of  an  administratrix  to  ac- 
count is  an  "obligation,"  within  CJode  Civ. 
Proc.  I  382,  subd.  1,  limiting  actions  on  con- 
tract obligations  or  liabilities,  express  or 
implied,  to  six  years  after  the  cause  of  ac- 
tion accrued.  In  re  Nicholls^  8  N.  Y.  Supp. 
7,  8,  2  Con.  Bur.  150. 

Enforceable  oUisatloB. 

''An  obligation,  whether  arising  frun 
contract  or  by  operation  of  law,  is  one  bind- 
ing upon  the  obligor  and  one  that  may  be 
enforced  by  the  obligee.  It  does  not  rest  in 
the  option  of  the  actor  to  perform  or  to  re- 
frain from  performing  at  his  own  will.  It 
does  not  depend  for  its  existence  upon  the 
happening  of  a  future  event  or  the  event  of 
any  contingency.  It  is  an  executed,  a  com- 
pleted thing,  having  an  existence  in  the 
present  binding  in  the  present  upon  the  ob- 
ligor, and  capable  of  being  enforced  by  the 
obUgee."  Keith  v.  Haggart,  88  N.  W.  405. 
408,  4  Dak.  488. 

Srideaee  of  delit. 

As  used  in  a  will  providing  that  if,  at 
the  distribution,  there  should  be  due  to  the 
estate  from  any  of  the  legatees  obligations 
of  any  kind  or  evidences  of  debt  of  any  kind, 
then  such  obligationB  shall  be  deducted  from 
such  legatee's  share  before  payment  the 
term  "obligation"  meant  to  include  notes  and 
all  instruments  by  which  the  maker  thereof 
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binds  himself  to  pay  money,  and  aa  need 
the  second  time  It  was  Intended  to  embrace 
all  those  things  mentioned  In  the  first 
clause^  namely,  obligations  of  any  kind  and 
evidences  of  debt  of  any  kind.  Hill  ▼. 
Bloom,  7  Atl.  438,  440,  41  N.  J.  Eq.  (14  Stew.) 
276. 

"Obligation,''  as  used  In  Code,  9  1064, 
making  an  order,  bill  of  exchange,  bond, 
promissory  note,  or  other  obligation  a  sub- 
ject of  larceny,  should  be  construed  to  In- 
clude a  duebill;  for  a  duebill-  Is  evidence  of 
an  obligation  to  pay  money.  The  maker  by 
it  acknowledges  the  Indebtedness,  and  the 
law  Implies  and  raises  the  obligation  to  pay 
It  State  T.  Campbell,  9  &  B.  410,  411,  103 
N.  O.  344. 

Jndsmeiit* 

The  words  "contract  or  obligation,"  as 
used  In  Act  June,  1879,  which  provides  that 
"the  rate  of  Interest  upon  the  loan  or  for- 
bearance of  any  money,  goods,  or  things  In 
action  shall  be  |6  upon  |100  for  one  year, 
and  after  that  rate  for  a  greater  or  less  sum, 
or  for  a  longer  or  shorter  time;  but  nothing 
herein  contained  shall  be  so  construed  as  to 
In  any  way  affect  any  contract  or  obliga- 
tion made  before  the  passage  of  this  act," 
would  Include  a  judgment,  so  that  the  Inter- 
est on  a  Judgment  recovered  before  the  pass- 
age of  this  act  would  not  be  reduced  by  the 
act  Prouty  ▼.  Lake  Shore  &  M.  S.  Ry.  Go. 
(N.  Y.)  26  Hun,  546,  549.  Ck>ntra,  see  OBrien 
y.  Young,  95  N.  Y.  428,  435,  47  Am.  Rep.  64. 

Idmitatlon  on  powers  of  oorporatioi&. 

Laws  1883,  c.  175,  which  provides  that, 
where  any  other  state  shall  Impose  any  "ob- 
ligation" on  co-operative  life  Insurance  com- 
panies of  New  York  doing  business  In  such 
other  states,  "the  like  obligations  are  hereby 
Imposed  on  similar  corporations  of  such  oth- 
er state  transacting  business  in  this  state," 
does  not  Impose  on  a  Massachusetts  corpo- 
ration doing  business  In  New  York  the  pro- 
hibition of  St  Mass.  1885,  c.  183,  f  10,  that 
no  policy  or  certificate  shall  be  Issued  on 
'^e  life  of  any  person  more  than  60  years 
of  age,"  since  It  Is  the  obligations,  and  not 
the  prohibitions,  that  are  Imposed  on  foreigrn 
companies  by  the  retaliatory  act  of  1883. 
The  provision  of  the  statute  referred  to  Is 
evidently  one  to  be  strictly  construed,  and, 
when  so  construed,  the  term  "obligation" 
will  not  be  held  to  Include  a  limitation  upon 
the  powers  of  the  corporations  referred  to. 
Griesa  v.  Massachusetts  Ben.  Ass'n,  15  N.  Y. 
Supp.  71,  74,  60  Hun,  681. 

National  enrrenoj* 

Where  13  Stat  218,  |  13,  provided  that 
the  words  "obligation  or  other  security  of 
the  United  States,"  used  In  the  act,  should 
Include  national  currency,  but  the  phrase 
"obligation  or  other  security  of  the  United 


States"  nowhere  appeared  In  the  act,  but  th^ 
word  "obligation"  appeared  alone  In  another 
section  of  the  act,  the  phrase  "obligation  or 
other  security  of  the  United  States"  should 
be  construed  to  have  referred  to  the  words 
used  therein  separately,  and  not  as  a  phrase ; 
and  hence  the  word  "obligation,"  as  used, 
alone.  Included  national  currency.  United 
States  T.  Bossvally  (U.  S.)  27  Fed.  Gas.  901, 
902. 

Order  for  payment  of  money. 

Orders  on  the  federal  treasury,  payable 
on  demand,  for  Interest  due  on  United 
States  consols,  are  not  "obligations  of  the 
United  States,"  within  the  statutory  provi- 
sion exempting  stocks,  bonds^  and  other  ob- 
ligations of  the  United  States  from  state  and 
municipal  taxation.  Hlbemia  Savings  & 
Loan  Soc.  v.  San  Francisco,  72  Pac.  920^  139 
Gal  205,  96  Am.  St  Bep.  lOa 

PartnersUip  indebtedness* 

Code  Glv.  Proc.  f  235,  provides  that, 
when  a  judgment  Is  recovered  against  one  or 
more  of  several  persons  jointly  Indebted 
upon  an  obligation  by  proceeding  as  provided 
In  the  act,  those  who  were  not  originally 
served  may  be  summoned  to  show  cause 
why  they  should  not  be  bound  by  the  Judg- 
ment as  If  originally  served.  Chapter  3,  I 
42,  provides  that  If  plaintiff  recover  judg- 
ment It  may  be  enforced  against  all  the  de- 
fendants thus  Jointly  liable  as  to  their  joint 
property,  and  as  to  the  separate  property  of 
the  defendants  served.  Held,  that  the  word 
"obligation"  in  section  235  Includes  a  part- 
nership Indebtednesa  "This  word,"  says  the 
court  "when  used  In  a  statute  as  the  name 
of  a  contract  Is  a  generic  word.  Including 
all  kinds  of  contracts  by  which  a  person  may 
become  bound,  and  should  be  so  construed, 
unless  from  the  connection  In  which  It  Is 
used  it  Is  to  be  gathered  that  the  Legislature 
Intended  to  give  It  a  more  limited  signifl- 
cation."  Sawyer  v.  Armstrong,  23  Colo.  287, 
290,  47  Pac.  391. 

Reeognlaanco. 

A  New  Jersey  statute  of  limitations  pro- 
vides that  every  action  of  debt  or  covenant 
etc.,  upon  any  obligation  for  the  payment 
of  money  only,  shall  be  commenced  within  a 
certain  time.  Held,  that  the  words  "obli- 
gation for  the  payment  of  money"  are  used 
in  the  sense  of  "contracts,"  and  do  not  In- 
clude a  recognizance,  since  a  recognizance 
has  more  of  the  nature  of  a  judgment  than 
a  contract  Elsasser  v.  Haines,  18  AtL  1095, 
1100,  52  N.  J,  Law  (23  Vroom)  10. 

Tort. 

"Obligation,"  as  hsed  In  legislative  pro- 
visions relative  to  a  legal  duty  or  liability, 
means  a  duty  or  liability  which  may  arise 
from  an  oral  or  written  contract,  or  in  some 
Instances  from  tortious  conduct  which  gives 
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anotber  a  right  of  action.    Bxcbange  Bank 
V.  Ford,  3  Pac  448,  451.  7  Oola  814. 

"Obligation,''  as  oaed  in  Laws  1869,  p. 
2383,  chartering  a  city,  which  proyldes  that 
DO  action  against  the  city  on  a  contract,  ob- 
ligation, or  liability,  express  or  Implied,  shall 
be  commenced,  except  within  one  year  after 
the  canse  of  action  shall  have  accrued,  only 
Includes  such  claims,  accounts,  or  demands 
MM  are  required  to  be  presented  for  audit, 
and  does  not  include  liabilities  for  tort  Mc- 
Gaffin  y.  City  of  Ck>hoe8,  74  N.  X.  887,  888,  80 
Am.  Rep.  307. 

The  word  *V>bligation,''  as  used  in  Act 
Feb  16,  1865,  amending  Oode  Civ.  Proc.  | 
191,  and  providing  that  an  attachment  may 
issue  in  a  civil  action  for  the  recovery  of 
money  when  defendant  has  "fi*audulently 
or  criminally  contracted  the  debt  or  incurred 
the  obligation  for  which  the  suit  is  about  to 
be  or  has  heen  brought,"  is  equivalent  to 
''liability"  in  cases  in  which  the  element  of 
criminality  is  present,  and  therefore  an  at- 
tachment will  lie  to  recover  unliquidated 
damages  for  assault  and  battery;  for  that  is 
a  liabUity  in  the  origin  of  which  the  element 
of  criminality  is  present  Sturdevant  v.  Tnt- 
Ue,  22  Ohio  St  HI,  114. 

OBLIGATIOir      ntAlTDXTLENTLT      IH- 
OUBRED. 

'Obligation  fraudulently  incurred,"  as 
used  in  Rev.  St  |  6521  (Code,  f  191),  provid- 
ing that  an  attachment  may  be  issued 
against  the  property  of  the  person  who 
fraudulently  contracted  the  debt  or  incurred 
the  obligation  in  favor  of  the  other  party, 
ihonld  be  construed  to  include  only  contracts 
other  than  those  by  which  a  debt  is  created, 
and  not  to  include  all  torts  and  wrongful 
acts  to  which  in  its  widest  sense  the  term 
'Yraudulent"  could  be  applied.  The  term 
'trandulent"  must  be  limited  to  actual  and 
positive  fraud,  and  not  to  embrace  the  wide 
field  of  constructive  fraud.  When  a  person 
by  a  device  or  unfair  way  obtains  credit,  he 
may  be  said  to  have  fraudulently  contracted 
a  debt  But  there  are  many  contracts  to 
which  the  assent  of  a  party  may  be  obtain- 
ed, the  effect  of  which  is  not  in  a  strict  and 
proper  sense  to  create  a  debt  The  party 
who  has  entered  into  such  contracts,  and 
has,  by  any  device  or  unfair  way,  obtained 
from  the  other  party  his  assent  and  the  con- 
sideration, may  very  properly  be  said  to  have 
fraadnlently  incurred  an  obligation,  within 
the  meaning  of  the  statute.  Hence  the 
frandulent  conversion  of  promissory  notes, 
bills  of  exchange,  etc.,  received  in  the  usual 
course  of  business  for  collection,  while  a 
breach  of  the  contract  of  bailment,  does  not 
create  an  obligation  fraudulently  incurred, 
within  the  meaning  of  the  statute.  Mer- 
chants' Bank  v.  Ohio  Life  Ins.  St  Trust  Co., 
12  Ohio  Dec.  738,  740. 


OBUGATZON  IH  SOUDO. 

See  *'In  SoUda" 

OBUGATIOH  OF  OOHTRAOT. 

See  ''Impairing  Obligation  of  Ck>ntract" 

"The  Institutes  (liber  8,  tit  4,  Cooper's 
translation)  say:  'An  obligation  is  the 
I  charge  of  the  law  by  which  we  are  neces- 
sarily bound  to  make  some  payment  accord- 
ing to  the  law  of  the  land.'  Pothier,  in  his 
Treatise  Concerning  Obligations,  in  speaking 
of  the  obligation  of  contracts,  calls  it  'vin- 
culum legls,'  the  chain  of  the  law.  Paley 
(page  56)  says:  *T0  be  obliged  is  to  be  urged 
by  violent  motives,  resulting  from  the  com- 
mand of  another.'  From  these  authorities, 
and  many  more  might  be  cited,  it  may  be 
fairly  concluded  that  the  obligation  of  the 
contract  consists  in  the  power  and  efficacy 
of  the  law,  which  applies  to  an  enforced 
performance  of  the  contract  by  a  payment 
of  an  equivalent  for  nonperformance.  The 
obligation  does  not  inhere  and  subsist  In  the 
contract  itself,  proprio  vigore,  but  is  the  law 
applicable  to  the  contract  The  term  is  used 
in  tills  sense  in  the  clause  of  a  federal  con- 
stitution prohibiting  laws  impairing  the  ob- 
ligation of  contracts."  Ogden  v.  Saunders, 
25  U.  S.  (12  Wheat)  218,  215,  216,  6  L.  Bd. 
606. 

The  term  ''obligation"  has  been  treated 
in  eztenso  by  many  learned  moral  and  civil 
writers,  and  has  been  somewhat  mystified 
by  dassiflcation,  and  its  correct  use  in  con- 
nection with  the  various  and  numerous  sub- 
jects in  which  it  has  been  applied  has  not 
always  been  very  clearly  established;  but 
the  term,  when  used  In  relation  to  contracts, 
is  neither  mystical  nor  doubtful,  and  its 
meaning  is  well  understood  by  lawyers. 
"Obligatio  ex  contractu"  and  "obligatio  est 
juris  vinculum,"  are  terms  of  the  Roman 
I  law  with  well-defined  meaning.  "Obligo" 
I  is  to  bind.  Obligation  implies  a  duty,  and  a 
!  duty  that  may  be  enforced  by  law  to  per- 
form the  contract  according  to  its  terms 
The  Constitution  of  the  United  States  uses 
the  term  in  this  sense  when  it  prohibits  the 
enactment  of  laws  impairing  the  obligation 
of  contracts.  Wachter  v.  Famachon,  22  N. 
W.  160.  161,  62  Wis.  117. 

The  foremost  approved  lexicographers, 
Johnson,  Sheridan,  Walker,  and  Jones,  all 
in  substance  define  the  word  "obligation" 
to  mean  the  binding  power  of  any  oath,  vow, 
duty,  or  contract;  an  act  which  binds  any 
man  to  some  performance.  The  obligation 
of  a  contract  is,  then,  its  binding  power.  It 
is  that  which  compels  its  performance.  In 
other  words,  it  is,  as  defined  by  the  Supreme 
Court  of  the  United  States  in  Sturges  v. 
Crowninshield,  17  U.  &  (4  Wheat)  122,  197, 
4  L.  Ed.  529,  the  law  of  the  contract  Con- 
tracts between  individuals,  voluntarily  made 


OBLIGATION  OF  CONTBACT       4884       OBLIGATION  OF  CONTRACT 


and  abstractly  coii8ldeTed«  bave  no  law  in 
their  composition;  but  the  law  of  the  land 
says  tiiat  they  shall  be  fulfilled  as  made, 
and  applies  a  remedy  in  case  of  a  breach, 
and  both  of  these  constitute  the  obligation. 
Blair  y.  Williams,  14  Ky.  (4  Litt)  84,  65. 

*«The  obligation  of  a  contract  is  the  law 
which  binds  the  parties  to  perform  their 
agreement"  Sturges  v.  Growninshield,  17 
U.  S.  (4  Wheat)  122,  197,  4  L.  Bd.  629; 
Ogden  y.  Saunders,  25  IT.  S.  (12  Wheat)  213, 
256,  6  L.  Ed.  606;  Mason  y.  Haile,  25  U. 
S.  (12  Wheat)  370.  379,  6  L.  Bd.  660;  Bed- 
ford y.  Eastern  Building  &  Loan  Ass'n  of 
Syracuse,  N.  Y.,  21  Sup.  Ot  597,  602,  181 
U.  S.  227,  46  L.  Bd.  834;  Walker  y.  White- 
head, 83  U.  S.  (16  Wall.)  314.  317,  21  L  Ed. 
357;  Von  Hoffman  y.  City  of  Quincy,  71  U. 
S.  (4  Wall.)  635,  55p,  18  L.  Ed.  403;  Ourran 
y.  Arkansas,  56  U.  S.  (15  How.)  304,  319,  14 
L.  Ed.  706;  Sayings  &  Loan  Asafn  y.  Al- 
turas  County  (U.  S.)  65  Fed.  677,  681;  Wach- 
ter  y.  Pamachon,  22  N.  W.  160,  162,  62  Wisi 
117;  Wood  y.  Malln,  10  N.  J.  Law  (5  Halst) 
266,  209;  Bates  y.  Gregory,  26  Pac.  891,  893, 
89  Cal.  387;  Beyerly  y.  Barlntz,  42  Pac.  725, 
726,  65  Kan.  466,  31  L.  R.  A.  74,  49  Am.  St 
Rep.  257;  Greeff  y.  Equitable  Life  Assur. 
Soc.,  57  N.  Y.  Supp.  871,  878,  40  App.  Diy. 
180;  Shrigley  y.  Black,  71  Pac.  301,  306,  66 
Kan.  213;  Edwards  y.  Williamson,  70  Ala. 
145,  151;  Phlnney  y.  Phinney,  17  Atl.  405, 
409,  81  Me.  450,  4  L.  R.  A.  348,  10  Am.  St 
Rep.  266;  Long  y.  Walker,  105  N.  C.  90,  98, 
Id  8.  E.  858-^860;  Baily  y.  Gentry.  1  Mo. 
164, 170, 13  Am.  Dec.  484. 

The  obligation  of  a  contract  is  found  in 
the  terms  in  which  that  contract  is  express- 
ed, and  is  the  duty  thus  assumed  by  the  con- 
tracting parties,  respectiyely,  to  perform  the 
stipulations  of  the  contract  Barlow  y.  Greg- 
ory, 31  Conn.  261,  265. 

''Obligation  of  contract^  means  the  legal 
compulsion  or  obllgement  that  grows  out  of 
a  contract  and  makes  a  part  of  it,  that  en- 
ters into  it  at  the  time  it  is  made,  and  that 
is  intended  to  be  protected  and  maintained 
in  its  full  force  and  yigor  by  the  language 
of  the  Constitution.  Webster  y.  Rose,  63 
Tenn.  (6  Heisk.)  93,  97,  19  Am.  Rep.  583. 

The  obligation  of  a  contract  is  the  legal 
tie  which  imposes  the  necessity  of  doing  or 
abstaining  from  a  particular  act  as  distin- 
guished from  the  imperfect  obligation  aris- 
ing from  gratitude,  charity,  or  other  moral 
duties,  binding  upon  the  conscience,  but  hay- 
ing no  legal  remedy  for  their  enforcement 
This  latter  is  the  essence  of  the  legal  obli- 
gation.   Moore  y.  Holland,  16  8.  C.  15,  29. 

The  obligation  of  a  contract  consists  In 
its  binding  force  on  the  party  who  makes  it 
This  depends  on  the  laws  in  existence  when 
it  is  made.  These  are  necessarily  referred 
to  in  all  contracts,  and  form  a  part  of 
them,  as  the  measure  of  the  obligation  to 


perform  them  by  one  party  and  the  ilgli^ 
acquired  by  the  other.  There  can  be  no 
other  standard  by  which  to  ascertain  ttie 
extent  of  either  than  that  which  the  tenna 
of  the  contract  indicate,  according  to  their 
settled  legal  meaning.  When  it  becomes 
consummated,  the  law  defines  the  duty  and 
the  right  compels  one  party  to  perform  the 
thing  contracted  for,  and  giyes  the  other  a. 
right  to  enforce  the  performance  by  the 
remedies  then  in  force.  McCracken  y.  Hay- 
ward,  43  U.  &  (2  How.)  608,  612,  11  L.  Bd. 
397;  Ogden  y.  Saunders,  25  U.  S.  (12  Wheat.) 
213,  285,  6  U  Ed.  606;  Edwards  y.  William- 
son, 70  Ala.  145,  151;  Forqueran  y.  Donnal- 
ly,  7  W.  Va.  114,  139;  Cntti  y.  Hardee,  38 
Ga.  350,  369;  Larrabee  y.  Talbott  (Md.)  6 
GUI,  426,  440,  46  Am.  Dec.  637. 

The  obligation  of  a  contract  is  the  duty 
to  perform  it  whateyer  may  be  its  nature. 
It  may  be  a  moral  obligation,  or  legal  obliga- 
tion, ix  both;  but  when  we  speak  of  "ob- 
ligation" generally,  we  mean  legal  obligation 
— that  is,  the  right  to  performance  which 
the  law  confers  on  one  party,  and  the  corre- 
sponding duty  of  performance  to  which  it 
binds  the  other.  Larrabee  y.  Talbott  (Md.) 
5  Gill,  426,  440,  46  Am.  Dec  637  (dtin^r 
Story,  Confl.  Laws,  f  226). 

The  obligation  of  a  contract,  within  the 
meaning  of  the  Constitution,  is  not  merely 
the  moral  obligation  of  the  party  who  re- 
ceiyed  the  consideration,  and  is  therefore 
equitably  bound  to  perform  the  agreement 
on  his  part;  but  it  Is  the  legal  obligation, 
which  embraces  not  only  the  right  of  the 
party  entitled  to  performance,  but  the  power 
by  law  to  enforce  and  consummate  that 
right  by  compelling  that  performance.  It  Is 
this  legal  obligation,  this  right  to  enforce 
and  make  effectual  by  legal  compulsion  tn 
the  case  of  unexecuted  contracts,  which  is 
referred  to  in  the  Constitution  as  the  obli- 
gation of  a  contract  which  the  state  Legis- 
latures are  forbidden  to  impair.  Richardson 
y.  Cook,  37  Vt  599,  602,  88  Am.  Dec  622. 

"Obligation  of  a  contract'*  imports  for 
the  most  part  its  binding  force  upon  the  ob- 
ligor to  perform  the  duty  agreed  on,  accord- 
ing to  the  nature  and  effect  of  the  contract 
It  relates  to  the  performance^  rather  than 
to  a  breach,  of  the  contract  Coffman  y. 
Bank  of  Kentucky,  40  Miss.  29,  31,  90  Am. 
Dec  311. 

It  is  settled  that  the  laws  subsisting  at 
the  time  and  place  of  the  making  of  a  con- 
tract, and  where  it  is  to  be  performed,  enter 
into  and  form  a  part  of  it  as  if  they  were 
expressly  referred  to  or  incorporated  in  its 
terms.  This  principle  embraces  alike  those 
which  affect  its  yalidity,  construction,  dis- 
charge, and  enforcement  Von  Hoffman  y. 
City  of  Quincy,  71  U.  8.  (4  Wall.)  535,  550, 
18  L.  Bd.  403;  Louisiana  y.  Police  Jury  of 
Parish  of  St  Martin,  4  Sup.  Ct  648,  650,  111 
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U.  S.  ne,  28  L.  Bd.  874;  Peabody  t.  Stetmn. 
34  Atl.  74,  77,  88  Me.  273. 

The  obligation  of  a  contract;  within  the 
meaning  of  the  Gonstitixtion,  la  a  valid  sub- 
sisting obligation,  not  a  contingent  or  specn- 
lative  one.  Barton  Nat  Bank  t.  Atkins, 
47  AtL  176,  178,  72  Vt  83. 

A  contract  is  an  agreement  between  two 
4ir  more  persons  to  do  or  not  to  do  a  particu- 
lar thing,  and  the  obligation  of  a  contract  is 
found  In  the  terms  in  which  that  contract 
Is  expressed,  and  is  the  dnty  thus  assumed 
by  the  contracting  parties,  respectiTely,  to 
perform  the  stipulations  of  the  contract 
Barlow  t.  Gregory,  31  Conn.  261,  266. 

The  obligation  of  a  contract,  within  the 
meaning  of  the  constitutional  prohibitioa  of 
laws  Impairing  the  obligation  of  a  contract, 
consists  in  that  which  a  person  has  under- 
taken to  perform.  If  he  has  agreed  to  pay 
a  certain  sum  at  a  spedfled  period,  his  con- 
tract binds  him  to  pay  that  sum  on  that  day, 
and  ttdB  is  its  obligation.  Smith  t.  Mead,  8 
Gonn.  283,  256^  8  Am.  Dec.  183. 

The  obligation  of  a  contract  consists  In 
the  power  and  efficacy  of  the  law,  which 
applies  and  enforces  a  performance  of  the 
contract,  or  the  payment  of  an  equivalent 
for  nonperformance.  The  obligation  does  not 
inhere  and  subsist  In  the  contract  itself,  but 
in  the  law  applicable  thereto.  Shrigley  y. 
Black,  71  Pac.  301,  306,  66  Kan.  213. 

The  obligation  of  a  contract  Is  found  in 
the  terms  in  which  the  contract  is  expressed, 
and  Is  the  duty  assumed  by  the  contracting 
parties,  respectiyely,  to  perform  the  stipu- 
lations of  such  contract  Barlow  t.  Greg- 
(Hry,  81  Conn.  261,  265. 

In  construing  the  proTislons  of  the  Unit- 
ed States  Constitution  and  the  Iowa  Consti- 
tution, prohibiting  the  state  from  passing 
any  law  impairing  the  obligation  of  con- 
tracts, it  is  said  that  "perhaps  as  good  a  defi- 
nition of  'obligation'  as  can  be  glyen  Is  that 
contained  in  Lasly  y.  Phlpps,  in  the  Su- 
preme Court  of  Missouri,  reported  in  13  Am. 
Law  Reg.  (N.  S.)  236,  as  follows:  rThe  ob- 
ligation of  a  contract  is  the  duty  of  perform- 
ance according  to  its  terms;  the  means  of 
enforcement  being  the  part  of  the  obliga- 
tion which  the  states  cannot  by  legislati<m 
impair.  It  has  also  been  said  that  the  ob- 
ligation of  a  contract  is  its  binding  power; 
that  which  compels  the  performance.'  Or, 
as  defined  by  the  Supreme  Oourt  of  the 
United  States  (Sturgls  y.  Orowninshield,  17 
U.  &  [2  Wheat]  122,  197,  4  L.  Bd.  629), 
the  law  of  the  contract  Obligation  Is  cor- 
relatlye  of  right  Obligation  rests  upon  one 
party;  right  belongs  to  the  other.'*  Holland 
y.  Dlckerson,  41  Iowa,  367,  8701 

Oomtnet  distlBCiilsked. 

See  'H^ontract'* 


ledy  AS  yart  of. 

The  obligation  of  a  contract  includes  the 
laws  relating  to  remedies  for  the  enforce- 
ment thereof.  Gunn  y.  Barry,  82  IT.  S.  (15 
WaU.)  610,  623,  21  li.  Bd.  212.  Contra,  see 
Jones  y.  McMahan,  30  Tez.  719,  731. 

A  law  is  the  true  source  of  the  obliga- 
tion of  contract,  and  the  extent  of  the  obli- 
gation is  defined  by  law  in  force  at  the  time 
the  contract  is  made  The  contract  alone 
has  no  legal  obligation,  because  there  is  no 
law  to  enforce  it  l^e  contract  is  made 
by  the  parties  and  sanctioned  by  the  law, 
which  promises  to  enforce  performance 
should  the  party  decline  performance  hlM- 
self .  Townsend  y.  Townsend,  7  Tenn.  (Peck) 
1,  14  Am.  Dec  722. 

The  term  "obligation,^  whether  we  con- 
salt  its  etymology  or  its  general  acceptation 
in  our  own  language,  will  be  found  to  sig- 
nify a  ligament  or  tie,  something  which 
binds,  or  obliges  us  to  do  or  not  to  do  some 
act  It  is  dertyed  immediately  from  the 
Latin  substantiye  ''obligatio,'*  which  is  from 
the  yerb  ''obllgare,"  to  tie,  to  bind,  to  oblige; 
and  it  is  in  the  same  sense  that  the  Bngllsh 
words  deriyed  from  these  are  unlyersally 
used  and  receiyed  by  all  who  either  speak 
or  write  the  Bngllsh  language.  The  obliga- 
tion of  a  contract,  therefore,  is  and  can  be 
nothing  else  but  that  which  obliges  a  person 
to  perform  his  contract  or  to  repair  the  in- 
jury done  by  a  failure  to  perform  it  To  the 
duty  of  performing  our  contracts,  or  of  re- 
pairing the  injury  done  by  a  failure  to  per- 
I  form  them,  we  are,  in  a  state  of  dyil  society, 
I  not  only  bound  in  conscience,  but  we  are, 
moreoyer,  obliged  by  the  remedy  which  the 
law  giyes  to  enforce  that  duty;  and  as  the 
remedy  allowed  by  law  upon  a  contract  is 
the  only  dyil  means  which  obliges  to  the 
performance  of  the  contract  or  the  repairing 
of  the  injury  done  by  a  failure  to  perform 
it  the  legal  obligation  of  the  contract  eyi- 
dently  consists  in  that  alone.  It  can  consist 
in  nothing  else;  for  if  the  remedy  be  with- 
held or  taken  away  the  contract  is  no  legal 
obligation.  The  clause  in  the  (Constitution 
of  the  United  States  which  prohibits  the 
states  from  passing  any  law  impairing  the 
obligation  of  contracts  refers  to  this  legal 
obligation.  Blair  y.  WlUiams,  14  Ky.  (4 
litt)  34,  86;  Lapsley  y.  Brashears,  Id.  47, 
58. 

The  obligation  of  a  contract  includes  ey- 
erything  within  its  obligatory  scope.  Among 
these  elements  nothing  is  more  important 
than  the  means  of  enforcement  Peabody 
y.  Stet9on,  34  Atl.  74,  77,  88  Me.  273;  Coch- 
ran y.  Ward,  29  N.  B.  795,  797,  5  Ind.  App. 
89,  51'  Am.  St  Rep.  229;  Bdwards  y.  Kear- 
aey,  96  U.  8.  695,  600,  24  U  Bd.  793.  This 
is  the  breadth  of  its  yital  existence.  With- 
out it  the  contract  as  such,  in  the  yiew  of 
the  law,  ceases  to  be,  and  falls  into  the  claM 
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of  those  Imperfect  obUgatlonB,  as  they  are 
termed,  which  depend  for  their  fulfillment 
upon  the  will  and  comicience  of  those  upon 
whom  they  rest  Edwards  y.  Kearzey,  96  IT. 
S.  695,  600,  24  Lw  Bd.  79a.  Jones  r.  National 
Ck>tton  Oil  Go^  72  8.  W.  248,  248,  31  Tex. 
GlT.  App.  420  (dtlng  Edwards  ▼.  Kearzey, 
96  U.  S.  596,  596,  24  L.  Ed.  793);  Long  T. 
Walker,  106  N.  a  90,  98,  10  S.  B.  858,  859, 
860. 

Mr.  Justice  Trimble,  in  Ogden  ▼.  Saun- 
ders, 26  U.  S.  a2  Wheat)  213,  350-352,  6 
L.  Ed.  606,  says:  ''The  obligation  of  the  con- 
tract consists  in  the  power  and  efficacy  of 
the  law,  which  applies  to  and  enforces  per- 
formance of  the  contract  or  the  payment  of 
an  equivalent  for  nonperformance."  Mr. 
Webster,  in  the  argument  of  the  same  case, 
defines  it  to  be  "the  duty  of  performing  a 
legal  agreement"  Whatever  may  be  the 
correct  definition  (and  upon  this  point  scarce- 
ly any  two  Judges  agree),  the  position  that 
the  remedial  laws  of  the  state  in  existence 
at  the  time  form  part  of  it  is  untenable. 
The  provision  of  the  Federal  Constitution, 
denying  to  any  state  the  right  to  pass  any 
law  impairing  the  obligation  of  contracts, 
does  not  Interfere  with  the  right  of  a  state 
to  pass  laws  acting  upon  the  remedy.  Gutta 
V.  Hardee,  38  Ga.  850,  369. 

There  la  a  distinction  between  the  ob- 
ligation of  a  contract  and  the  remedy  for  its 
enforcement  Whatever  pertains  merely  to 
the  remedy  may  be  changed  or  modified  at 
the  discretion  of  the  Legislature,  without 
impairing  the  obligation  of  the  contract  pro- 
viding the  remedy  be  not  wholly  taken 
away,  nor  so  hampered  or  reduced  in  effect 
as  to  render  the  contract  practically  incapa- 
ble of  enforcement  Smith  v.  Jennings,  46 
S.  la.  821,  825,  67  S.  0.  324. 

The  distinction  between  the  obligation 
of  contract  and  the  remedy  given  by  the 
Legislature  to  enforce  that  obligation  exists 
in  the  nature  of  things.  Without  impairing 
thp  obligation  of  the  contract  the  remedy 
may  certainly  be  modified  as  the  wisdom  of 
the  nation  shall  direct  Wood  v.  Malin,  10 
N.  J.  Law  (5  Halst)  208,  209. 

The  obligation  of  a  contract  is  found  In 
the  terms  of  the  agreement  sanctioned  by 
moral  and  legal  principles,  and  consists  in 
acts  of  the  parties,  and  is  ascertained  by 
the  binding  words  of  the  contract;  while  the 
mode  of  enforcing  the  obligation  emanates 
from  the  lawmaking  power,  which  may  be 
exercised  at  the  discretion  of  the  Legisla- 
ture, within  the  prescribed  limits  of  the  Ck>n- 
stitutlon.  Charles  River  Bridge  v.  Warren 
Bridge,  36  U.  S.  ai  Pet)  420,  573,  9  L.  Ed. 
773,  938. 

The  obligation  of  the  contract  is  the 
means  provided  by  law  by  which  it  can  be 
enforced-— l7  which  the  parties  can  be  obli- 


ged to  perform  It  Rader  v.  Union  Tp.  Ooxn- 
mittee^  44  N.  J.  Law  (16  Yroom)  259,  260; 
Louisiana  v.  City  of  New  Orleans,  102  U. 
&  203,  26  L.  Ed.  132;  Antonl  t.  Greenho^vr* 
2  Sup.  Ot  91,  100,  116,  107  U.  S.  769,  27  I-. 
Ed.  468;  Phinney  v.  Phinney,  17  Atl.  406» 
407,  81  Me.  450,  4  L.  R.  A.  848,  10  Am.  St. 
Rep.  266. 

By  the  ''obligation  of  contracts"  la  meant 
the  legal,  and  not  the  moral,  obligation;  thi 
law  which  obliges  the  parties  to  the  per- 
formance of  a  contract,  embracing  in  tbis 
idea  as  well  the  law  which  is  applicable  to 
the  contract  itself  as  that  which  pertains 
to  the  remedy  for  its  enforcement  Rutland 
V.  Copes  (S.  C.)  16  Rich.  Law,  84,  105. 

OBUGATIOH  OF  BEGORD. 

A  bond  taken  by  an  officer  of  the  court 
by  authority  of  law,  and  required  to  be  re- 
turned into  court  is,  when  so  returned  and 
placed  upon  the  flies,  an  "obligation  of  rec- 
ord."   Lawton  t.  States  5  Tex.  270, 271. 

OBUGATIOH  OB  OTHEB  SEGUKlTy. 

The  words  ''obligationa  or  other  securi- 
ty" of  the  United  States,  as  used  in  Rey. 
St  U.  S.  f  5414  [U.  S.  Comp.  St  1901,  p. 
36G2],  punishing  the  forging  or  counterfeiting 
of  any  obligation  or  security  of  the  United 
States,  are  defined  by  section  6413  so  as  to 
mean  all  bonds,  certificates  of  indebtedness, 
national  currency,  coupon.  United  States 
notes,  treasury  notes,  fractional  notes,  cer- 
tificates of  deposit  bills,  checks,  drafts  for 
money  drawn  by  or  upon  authorized  officers 
of  the  United  States,  and  other  representa- 
tions of  value,  of  whatever  denomination, 
which  have  been  or  may  be  issued  under 
any  act  of  Congress.  Neall  v.  United  States 
(U.  S.)  118  Fed.  699,  706,  56  C.  a  A.  31. 

OBUGATOBT  BELL. 

See  "BUI  Obligatory.'* 

OBUGATOBT  WBITING. 

See  "Writing  Obligatory." 

OBUGE. 

The  meaning  of  Civ.  Code  La.  art  2316, 
providing  that  "every  act  whatever  of  man, 
that  causes  damage  to  another,  obliges  him 
through  whose  fault  it  happened,  to  repair 
it"  Is  that  under  our  law  the  wrong  done 
by  one  human  being  to  another  or  to  his 
estate  creates  an  obligation,  1.  e.,  brings 
at  once  into  existence  the  relation  of  debtor 
and  creditor,  between  the  wrongdoer  and 
the  injured  party.  This  provision  includes 
corporations  as  among  those  who  are  sub- 
jected to  this  obligation.  United  States  v. 
City  of  New  Orleans  (U.  S.)  17  Fed.  483,  487- 
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OBI.IO] 

An  obligee  or  creditor  Is  the  person  in 
tMYOT  of  whom  some  obligation  Is  contracted, 
whether  such  obligation  be  to  pay  a  sum  of 
money,  or  to  do  or  not  to  do  something. 
GLt.  Ck>de  La.  1900,  art  8556»  snbd.  2a 

The  parties  to  a  lease  are  the  lessor 
and  lessee,  neither  of  whom  can  with  pro- 
priety l>e  called  "obligee" ;  and  therefore  an 
act  providing  for  the  assignment  of  notes  and 
other  instruments  in  writing,  and  allowing 
a  defendant  in  a  snit  by  the  obligee  or  payee 
of  any  instnunent  in  writing  to  plead  a  want 
of  consideration,  cannot  apply  to  an  action 
on  a  lease.  Dunbar  ▼.  Bonesteel,  4  IlL  (8 
Scam.)  82,34. 

Ab  used  in  an  act  relating  to  promissory 
notes,  and  providing  that,  in  any  action  on 
a  note  or  instrument  in  writing  for  the  pay- 
ment of  property  or  money  by  an  obligee, 
the  term  *^>bligee"  has  a  technical  meaning, 
and  applies  only  to  notes,  bonds,  and  bills, 
whether  they  are  given  for  the  payment  of 
money  or  property  or  the  performance  of 
conditions  or  covenants,  and  not  to  mort- 
gages. HaU  T.  Byrne,  2  IlL  (1  Scam.)  140, 
142. 

OBUGOB. 

"Obligor^  or  "^debtor^  Is  the  pers<m  who 
has  engaged  to  perform  some  obligatloD.  Civ. 
Oode  La.  1900,  art  8556,  subd.  21. 

OBLiTERATE-OBLITERATION. 

To  "obliterate"  is  to  blot  out;  to  "can- 
cer is  to  cross  out  The  former  leaves  the 
words  illegible;  the  latter  leaves  the  words 
legible.  By  either  method  a  will  can  be 
legally  revoked  in  whole  or  in  part  Town- 
Bhend  v.  Howard,  29  AtL  1077,  1078,  86  Me. 
285. 

To  "obliterate,"  in  legal  effect  would  be 
to  deface,  to  efface,  to  blot  out  to  destroy. 
To  "obliterate,"  in  the  law,  may  be  to  alter, 
but  certainly  to  alter  will  not  necessarily  be 
held  as  an  obliteration;  and  an  indictment 
charging  that  defendant  did  falsely,  felo- 
niously, and  without  lawful  authority  alter, 
"obliterate,"  and  deface  a  receipt  without 
alleging  in  what  manner  or  how  he  changed 
the  receipt  or  what  he  did  to  it  Is  insuffi- 
cient to  charge  an  offense.  State  ▼.  Knippa, 
29  Tex.  295,  298. 

A  "cancellation''  is,  in  legal  meaning,  an 
equivalent  to  and  synonymous  with  an  "ob- 
Uteration"  This  cancellation  or  obliteration 
may  be  effected  by  words  written  across  the 
instrument  as  "obliterated"  or  "canceled." 
The  end  may  be  equally  well  accomplished  by 
any  erasure,  partial  or  complete;  it  may  be 
(lone  by  drawing  the  pen  through  the  words. 
Any  act  of  this  sort  is  effectual,  for  the  rea- 
son that  it  puts  the  instrument  in  condition 


whereby  its  invalidity  appears  on  its  face  the 
moment  it  is  produced.  Under  a  statute 
providing  that  a  will  may  be  revoked  by 
burning,  tearing,  or  obliterating  it  a  line 
drawn  lengthwise  through  the  name  of  tes- 
tatrix, and  an  upright  line  through  each  of 
the  words  thereof,  accompanied  by  a  declara- 
tion of  intention  to  destroy  the  will,  is  a  suffi- 
cient obliteration.  Glass  v.  Scott,  60  Pac 
186,  188,  14  Ck>lo.  App.  877. 

"Obliterating"  a  will  includes  drawing 
a  strong  black  line  over  and  along  the  whole 
signature.  Baptist  Ohurch  v.  Bobbarts,  2  Pa. 
(2  Barr)  110,  111. 

"Obliteration,"  within  the  meaning  of 
the  statutes  of  wills  of  1833,  authorizing  the 
revocation  of  wills  by  obliteration,  etc.,  does 
not  require  the  effacing  of  the  letters  of  the 
will  so  completely  that  they  cannot  be  read. 
A  line  drawn  through  the  writing  constitutes 
an  obliteration,  though  it  may  leave  the  will 
as  legible  as  before.  Appeal  of  Evans,  58  Pa. 
(8  P.  F.  Smith)  238,  242. 

"Obliteration,"  within  the  meaning  of 
the  Pennsylvania  wills  act,  does  not  include 
a  careful  interlineation.  Appeal  of  Dixon, 
55  Pa.  (5  P.  F.  Smith)  424. 

The  word  "obliterating,"  in  Act  April  8, 
1833;  f  13,  authorizing  the  revocation  of  ^ 
will  by  burning,  cancelling,  obliterating,  or 
destroying  the  same,  does  not  include  the 
act  of  testator  in  writing  the  word  "obso- 
lete" on  the  margin  of  his  will,  without  sign- 
ing the  same.  Lewis  v.  Lewis  (Pa.)  2  Watts 
&  8.  455,  457. 

OBLOQUY. 

"Obloquy"  is  defined  as  blame,  repre- 
hension; and  to  expose  one  to  "obloquy"  is 
to  expose  him  to  censure  and  reproach,  such 
terms  being  synonymous  with  the  word  "ob- 
loquy." Bettner  v.  Holt  70  Cal.  270,  275,  11 
Pac  713.  So  that  language  which  tends  to 
injure  a  man  in  his  occupation,  or  expose 
him  to  censure  and  reproach,  Is  within  the 
meaning  of  Civ.  Code,  f  45,  defining  "libel" 
as  a  false  and  unprivileged  publication  which 
exposes  any  person  to  obloquy.  Tonini  v. 
Cevasco,  46  Pac  103,  105,  114  CaL  266. 

OBNOXIOUS. 

"Obnoxious,"  as  used  with  reference  to 
a  Juror,  does  not  refer  necessarily  to  legal 
incompetency  or  unfitness,  since  a  Juror  may 
be  "legal"  by  the  application  of  legal  tests, 
and  yet  "obnoxious"  to  one  or  the  other  of 
the  parties.  State  v.  Fourchy,  25  South.  100, 
117,  51  La.  Ann.  22& 

OBSCENE-OBSCENITY. 

The  word  "obscene"  is  defined  in  the 
Century  Dictionary  as  "offensive  to  modesty 
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and  decency;  impure,  unchaste,  indecent, 
lewd;  as,  'obscene'  actions  or  language;  'ob- 
scene' pictures.  'Obscene  publication,'  in  law: 
Any  impure  or  indecent  publication  tending 
to  corrupt  the  mind  and  to  subvert  the  re- 
spect for  decency  and  morality."  In  the 
Standard  Dictionary  the  definition  is:  "Of- 
fensive to  chastity,  delicacy,  or  decency; 
expressing  or  presenting  to  the  mind  or  view 
something  that  decency,  delicacy,  and  purity 
forbid  to  be  exposed."  And  this  is  exactly 
the  definition  found  in  Webster.  In  Black's 
Law  Dictionary  "obscene"  is  defined  as  "lewd, 
impure,  indecent."  The  word  cannot  be  said 
to  be  a  technical  term  of  the  law,  and  is  not 
susceptible  of  exact  definition  in  its  juridi- 
cal uses.  Timmons  v.  United  States  (U.  S.) 
86  Fed.  204,  206,  30  C.  G.  A.  74. 

Obscenity  is  such  Indecency  as  is  calcu- 
lated to  promote  the  violation  of  law  and 
the  general  corruption  of  morals.  It  is  ap- 
plied to  language  spoken,  written,  or  printed, 
and  to  pictorial  productions,  and  includes 
what  is  foul  and  indecent,  as  well  as  im- 
modest or  calculated  to  excite  impure  desires. 
State  V.  Pfenninger,  76  Mo.  App.  813,  317; 
United  States  v.  Loftis  (U.  S.)  12  Fed.  671« 
072. 

The  word  "obscene"  is  defined  as  '*ex- 
presslng  or  presenting  to  the  mind  or  view 
something  which  delicacy,  purity,  and  decen- 
cy forbid  to  be  expressed."  It  is  used  in 
such  sense  in  Rev.  St  S  3803  [U.  S.  Oomp. 
St  1901,  p.  2668],  prohibiting  a  transmission 
of  "obscene"  books,  pamphlets,  etc.,  in  the 
malls.  United  States  v.  Bebout  (U.  S.)  28  Fed. 
622,  624;  Same  v.  Britton  (U.  S.)  17  Fed. 
731,  733.  Obscene  writing  has  been  defined 
as  one  offensive  to  decency,  indelicate,  im- 
pure, as  an  indecent  ona  Same  v.  Williams 
(U.  S.)  8  Fed.  484,  486. 

"Obscene,"  as  used  in  Rev.  St  f  8803  [U. 
S.  Oomp.  St  1901,  p.  2668],  prohibiting  the 
use  of  the  mails  for  obscene  matter,  means 
matter  offensive  to  the  common  sense  of  de- 
cency and  modesty  of  the  community,  and 
which  is  of  such  a  character  as  to  deprave 
and  corrupt  those  whose  minds  are  open  to 
such  immoral  infiuences.  United  States  v. 
Harmon  (U.  S.)  46  Fed.  414,  417;  Same  v. 
Clarke  (U.  S.)  38  Fed.  732,  733;  Same  v. 
Williams  (U.  S.)  8  Fed.  484,  486;  Same  v. 
Britton  (U.  S.)  17  Fed.  731,  733;  Same  v. 
Bennett  (U.  S.)*  24  Fed.  Gas.  1093 ;  Same  v. 
Martin  (U.  S.)  60  Fed.  918,  919;  Same  v. 
Moore  (U.  S.)  104  Fed.  7a 

The  words  "obscene,"  "lewd,"  "lasciv- 
ious," or  "of  an  indecent  character,"  in  the 
federal  statute  prohibiting  the  sending  of 
such  matter  through  the  mail,  does  not  neces- 
sarily mean  that  the  separate  words  are  of 
such  a  character,  but  the  character  of  the 
letter  Is  to  be  determined  by  treating  it  as 
a  whole.  United  States  v.  Hanover  (U.  S.) 
n  Fed.  444. 


An  instruction  was  approved,  in  a  procie- 
cution  tor  the  violation  of  a  statute  prohib- 
iting tlie  mailing  of  "obscene,  lasdviouSk 
lewd,  or  indecent"  publications,  that  tbe 
question  what  constitutes  obscene,  lewd,  las- 
civious, or  indecent  publications  is  largely  a 
question  for  the  conscience  and  opinion  of 
the  jury,  but  that  before  it  can  be  said  of 
such  literature  or  publication,  it  must  come 
iq[>  to  this  point  tliat  it  must  be  calculated 
with  the  ordinary  reader  to  deprave  his  mor- 
als or  lead  to  impure  purposes.  Dunlop  t. 
United  States,  17  Sup.  Ot  876,  876,  166  U.  8. 
486,  41  L.  Bd.  799. 

The  question  whether  a  book,  writing, 
picture,  etc.,  is  obscene  or  indecent  is  for 
the  jury.  People  v.  Muller  (N.  Y.)  82  Hon, 
209,  210. 

Aoeasatloa  of  iadeeeat  agens#t 

The  words  "obscene,  lewd,  or  lasdvious," 
as  used  in  Rev.  St  f  8898  [U.  S.  Oomp.  St. 
1901,  p.  2668],  prohibiting  the  transmission  of 
any  obscene,  lewd,  or  lascivious  print  writ- 
ing, etc,  through  the  mails,  etc.,  do  not  apply 
to  a  letter  imputing  to  the  person  addressed 
an  atrocious  crime,  though  exceedingly  coarse 
and  vulgar,  where  it  has  no  tendency  to  ex- 
cite libidinous  thoughts  or  impure  desires,  or 
to  deprave  and  corrupt  the  morals  of  those 
whose  minds  are  open  to  such  infiuences. 
The  words  imply  something  tending  to  sug- 
gest libidinous  thoughts  or  excite  impure  de- 
sires. United  States  v.  Wightman  (U.  S.)  29 
Fed.  686. 

The  mailing  of  a  private  sealed  lett» 
directed  to  and  containing  indecoit  charges 
against  the  mother  of  the  writer  does  not  con- 
stitute the  offense  of  mailing  a  letter  con- 
taining obscene,  lewd,  and  lascivious  matter 
within  the  statute.  United  States  v.  Wrob- 
lenskl  (U.  S.)  118  Fed.  496,  496. 

Insvltiiis  l*asii*SO« 

The  words  "obscene,  lewd,  or  lascivious," 
in  Rev.  St  f  8893  [U.  S.  Oomp.  St  1901,  p. 
2668],  prohibiting  the  sending  through  the 
mails  of  any  obscene,  lewd,  or  lascivious 
book,  pamphlet  picture,  paper,  letter,  writ- 
ing, print  or  other  publication  of  an  indecent 
character,  are  not  descriptive  of  language  <tf 
merely  an  insulting  character,  but  are  limited 
to  the  use  of  words  or  pictures  appealing  to 
the  animal  passion,  stimulating  it  corrupting 
and  debauching  the  mind  and  heart  United 
States  V.  Durant  (U.  S.)  46  Fed.  768. 

The  words  "obscene,  lewd,  or  lasciv- 
ious," in  Rev.  St  f  3893  [U.  S.  Oomp.  St 
1901,  p.  2668],  making  it  criminal  to  transmit 
any  obscene,  lewd,  or  lascivious  book,  etc., 
through  the  mail,  do  not  clearly  character- 
ise letters  inclosed  in  envelc^ies,  directed  to 
a  debtor,  on  which  the  words  "dead  beats" 
are  printed  in  such  a  manner  as  to  attract 
attention.    The  purpose  of  the  act  was  to 
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prefTcnt  the  mails  from  being  used  to  drco- 
late  matter  to  oorropt  tbe  morals  of  tbe  peo- 
ple. Tbe  history  of  this  legislation  clearly 
shows  that  Oongrees  determined  to  exclude 
from  the  mails  impure  and  immodest  writ- 
iDgB»  and  that  rough  and  coarse  language  is 
not  within  the  terms  of  the  act  Bz  parte 
Doran  (U.  &)  82  Fed.  7e»  77. 

Medieal  works. 

The  term  "obscene  or  indecent  publica- 
tion,** within  the  meaning  of  Rev.  St  U.  S. 
f  3893  [U.  S.  Ck)mp.  St  1901,  p.  2658],  includes 
an  illustrated  pamphlet  purporting  to  be  a 
work  on  medical  subjects,  but  of  an  in- 
decent character,  and  intended  for  general 
circulation,  even  though  the  work  consists 
partially  of  extracts  from  standard  medical 
works.  United  States  ▼.  Ghesman  (U.  S.) 
19  Fed.  497.  See,  also.  United  States  t. 
Smith  (U.  S.)  45  Fed.  476. 

In  a  prosecution  for  the  publication  of 
an  obscene  libel,  the  court  said:  "That  it 
did  not  matter  whether  the  things  published 
in  the  book  were  true,  and  in  conformity 
with  nature  and  the  laws  of  our  being,  or 
not  If  they  were  unfit  to  be  published,  and 
tended  to  inflame  improper  and  lewd  pas- 
sions, it  was  an  obscene  libel.  That  even 
sdentiflc  and  medical  publications  containing 
illustrations  exhibiting  the  human  form,  if 
wantonly  exposed  in  the  open  markets  with 
a  wanton  and  wicked  desire  to  create  a 
demand  for  them,  and  not  to  promote  the 
good  of  society  by  placing  them  in  proper 
hands  for  useful  purposes,  would,  if  tending 
to  Incite  lewd  desires,  be  held  to  be  obscene 
libels."  Commonwealth  t.  Landla,  8  Phila. 
453,  464. 

Nadity  ia  art. 
The  test  of  the  indecency  or  obscenity 
of  a  picture,  within  the  meaning  of  Pen. 
Oode,  f  817,  prohibiting  the  selling  of  any 
obscene  or  indecent  pictures  or  publications, 
etc.,  is  their  capability  of  suggesting  impure 
thoughts.  It  is  eyident  that  mere  nudity  in 
painting  or  sculpture  is  not  obscenity.  Some 
of  the  great  works  in  painting  and  sculpture, 
as  all  know,  represent  nude  human  forms. 
People  ▼.  Muller,  96  N.  Y.  408,  411,  48  Am. 
Rep.  635;  People  t.  MuUer  (N.  Y.)  82  Hun, 
209,211. 

Senal  latparlty. 

"Obscene,"  as  used  in  Bey.  St  U.  8. 
I  8893  [U.  S.  Ck>mp.  St  1901,  p.  2658],  mak- 
ing it  a  criminal  offense  to  place  in  the 
malls  any  obscene,  lewd,  or  lasdrious  publi- 
cation, signifies  that  form  of  hnmorality 
which  has  relation  to  sexual  impurity,  and 
has  the  same  meaning  as  is  given  at  common 
law  in  prosecutions  for  obscene  libel.  Swear- 
ingen  t.  United  States,  16  Sup.  Ot  562,  568, 
161  U.  8.  446,  40  L.  Ed.  766;  United  States 
?.  liales  (U.  S.)  51  Fed.  41,  42. 


Within  the  meaning  of  a  statute  forbid* 
ding  obscene  and  vulgar  language  in  the 
presence  of  a  female,  the  language  of  a  man 
in  asking  a  female  to  go  to  bed  with  him  is 
vulgar  and  obscene.  Dillard  v.  State,  41  Oa. 
27& 

An  article  is  not  uxunailable  merely  be- 
cause it  offends  the  religious  sentiments  of 
the  majority  of  the  people  by  attacking  the 
doctrine  of  the  immaculate  conception  of 
Ohrist  in  coarse  or  even  obscene  language, 
where  it  has  no  tendency  to  induce  sexual 
Immorality;  that  being  the  only  class  of 
publications  against  which  it  is  the  purpose 
of  the  statute  to  protect  the  public.  United 
States  V.  Moore  (U.  S.)  104  Fed.  7a 

OBSGENE  TSXHIBITAOIC  OF  PEBflOH. 

The  terms  obscene  and  indecent  exhibi- 
tion of  the  person  as  used  in  Pen.  Code,  f 
843,  prohibiting  the  *'obscene  and  indecent 
exhibition  of  the  person,"  mean  *'an  exposure 
of  those  parts  of  the  person  which  are 
commonly  considered  as  private,  and  which 
custom  and  decency  require  should  be  cov- 
ered and  kept  concealed  from  public  sight 
They  do  not  mean  or  include  obscene  or  in- 
decent prints,  pictures,  or  written  composi- 
tion placed  on  the  clothes  worn  on  tbe  per- 
son." Tucker  v.  States  18  S.  W.  1004,  28  Tex. 
App.  641. 

OBSERVATION. 

See  "Ordinary   Observation.'* 

OBSERVE. 

''Observed,"  as  used  in  an  instruction 
in  a  personal  injury  action  by  a  railroad 
brakeman  injured  by  the  failure  of  his  engi- 
neer either  to  see  or  obey  certain  signals, 
was  obscure  and  confusing,  since  the  term, 
in  that  connection,  might  mean  either  seen 
or  obeyed.  Western  By.  v.  Williamson,  21 
South.  827,  831,  114  Ala.  131. 

"Observe,"  as  used  in  a  liquor  dealer's 
bond,  providing  that  the  liquor  dealer  shall 
observe  all  the  provisions  of  a  certain  act 
the  failure  of  the  liquor  dealer  to  pay  the 
tax  required  by  tbe  act  is  a  breach  of  such 
condition,  since  "observe"  means  to  conform 
one's  action  or  practice  to;  to  keep;  to 
heed  or  obey;  to  comply  with.  Marshall 
County  V.  Knoll,  69  N.  W.  1146,  1148,  102 
Iowa,    578. 

OBSOLETE. 

The  act  of  a  testator  in  writing  the  word 
"obsolete"  on  the  margin  of  his  will,  without 
signing  it  or  having  any  person  sign  it  for 
him,  in  the  manner  prescribed  by  law,  does 
not  constitute  a  revocation  of  the  will,  un- 
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der  Act  April  8»  1833,  enacting  tbat  no  wiU 
in  writing  concerning  any  real  estate  shall 
be  repealed  otberwise  than  by  some  other 
will  or  codicil  in  writing,  or  some  other 
writing  declaring  the  same,  executed  and 
proyed  in  the  same  manner  as  thereinbefore 
proYldedv  or  by  burning,  canceling,  oblit^at- 
ing,  or  destroying  the  same  by  the  testator 
himself,  or  by  some  one  in  his  presence,  or 
by  his  express  direction.  Lewis  t.  Lewis 
(Pa.)  2  Watts  &  8.  465,  457.  See,  also.  Jack 
y.  Shoenberger,  22  Pa.  (XO  Harris)  410,  420. 

OBSTINATE  DESERTION. 

''Obstinate  desertion,"  within  the  mean- 
ing of  a  dlYorce  statute  which  proTides  that 
divorce  may  be  decreed  for  willful,  continued, 
and  obstinate  desertion  for  the  term  of  two 
years,  means  a  desertion  which  has  resisted 
such  effort  or  concession  as  the  party  al- 
leging desertion  ought,  under  the  particular 
circumstances  of  the  case,  to  have  made  to 
bring  it  to  an  end.  A  wife's  desertion  is  not 
obstinate  where  the  husband  was  partiy  to 
blame,  and  where  he  made  no  effort  to 
prevent  her  going  on  the  day  of  her  de- 
parture, nor  any  subsequent  effort  to  induce 
her  to  return,  though  they  met  several  times 
thereafter  on  friendly  terms.  Van  Wart  y. 
Van  Wart.  41  Ati.  965,  57  N.  J.  Eq.  598.  See, 
also,  Cornish  v.  Cornish,  23  N.  J.  Eq.  (8  0.  E. 
Green)  208;  Bowlby  v.  Bowlby,  25  N.  J.  Eq. 
(10  C.  E.  Green)  406,  410;  Payne  v.  Payne 
(N.  J.)  28  Ati.  449;  TraU  y.  Trail,  82  N.  J. 
Eq.  (5  Stew.)  231,  232. 

The  law  as  to  what  constitutes  deser- 
tion is  well  settled.  Chancellor  Green,  in 
Moores  v.  Moores,  16  N.  J.  Eq.  (1  C.  E  Green) 
275,  280,  said:  ''To  constitute  desertion,  a 
wife  must  absent  herself  from  her  husband 
of  her  own  accord,  without  his  consent  and 
against  his  will.  The  simple  inquiry  is, 
has  the  wife  for  three  years  absented  her- 
self from  her  husband  without  his  consent 
and  against  bis  will?  If  she  has  not,  the 
desertion  is  not,  within  the  contemplation 
of  law,  willful  and  obstinate.  And  the  prin- 
ciple is  firmly  established  that  if  a  wife 
leaves  her  husband  without  cause,  and  with 
intent  to  throw  off  her  marital  duty,  and  aft- 
erwards realizes  that  she  has  acted  hastily 
or  foolishly,  and  would  return  if  the  way 
was  open  to  her,  and  her  husband  refrains 
from  doing  anything  to  induce  her  to  re- 
turn, for  the  purpose  of  making  her  absence 
a  ground  of  divorce,  her  desertion  in  such 
case  is  neither  obstinate  nor  against  his  will.** 
The  essence  of  the  wrong  of  desertion  by  a 
wife  consists  in  the  refusal  by. her,  against 
the  will  and  contrary  to  the  wishes  of  her 
husband,  to  perform  her  marital  duties  and 
her  obligations.  Newing  v.  Newing,  45  N.  J. 
Eq.  (17  Stew.)  498, 18  Aa  166. 

Desertion  cannot  be  considered  as  obsti- 
nate when  the  separation  Is  acquiesced  In 


by,  and  oitirely  satisfactory  to,  the  atber, 
who  neither  entertains  nor  manifests  any 
desire  that  the  separation,  or  the  caiuM 
which  brought  it  about,  should  cease.  And  a 
wife  who  is  prosecuting  an  action  against 
her  husband  for  divorce  cannot  maintain  ttiat 
separation  during  the  pendency  of  such  smit 
is  obstinate  on  his  part  Chipchase  v.  Obip- 
chase,  48  N.  J.  Eq.  0  Dick.)  549,  22  ▲tl. 
588. 

Where  a  husband  and  wife  separated 
by  mutual  agreement  that  the  husband,  frlio 
was  not  able  to  support  his  wife,  should  go 
to  a  distant  place  and  build  up  a  medical 
practice,  and,  when  able  to  maintain  tlie 
wife,  should  send  for  her,  and  he  did  not 
do  so,  and,  though  having  an  opportunity 
to  communicate  with  him,  the  wife  did  not, 
on  her  part,  terminate  the  agreement,  and 
it  did  not  appear  that  the  husband  was  at 
any  time  during  the  separation  able  to  sap- 
port  his  wife,  whereby  the  agreement  would 
terminate  by  its  own  limitation,  the  separa- 
tion is  not  an  obstinate  desertion  by  the 
husband,  within  the  meaning  of  the  statute 
allowing  a  divorce  for  such  cause;  nor,  if  the 
husband  did  nothing  to  induce  the  wife  to 
return,  even  if  her  separation  from  him  was 
without  sufficient  cause,  her  desertion  is  not 
deemed  obstinate.  Costill  y.  CostiU,  21  AtL 
35,  37,  47  N.  J.  Eq.  846. 

OBSTRUCT-OBSTRUCTION. 

See  •'WUlful  Obstruction,- 

Hinder  synonymous,  see  '^Hinder.'* 

''Obstruct,  hinder,  and  prevent"  are  com- 
monly used  as  synonymous,  and  are  given  as 
such  in  the  dictionary.  But  they  are  of  dif- 
ferent roots,  and  are  employed  convention- 
ally to  express  varying  shades  of  meaning. 
Speaking  etymologically,  to  obstruct  "ob- 
struo"  (Latin),  is  to  build  or  set  up  something 
in  the  way;  to  hinder,  "hind"  (Anglo-Saxon), 
as  in  "behind,"  "hindmost,"  is  to  pull  back; 
to  prevent,  "prsevenio"  (Latin),  is  to  come  be- 
fore; to  thwart  by  anticipating.  In  a  more 
critical  acceptation,  "obstruct"  implies  oppo- 
sition without  active  force,  and  does  not  im- 
ply that  the  opposition  was,  in  the  end, 
eflTective;  "hinder"  implies  action,  and,  to 
some  extent,  effectiveness;  to  "prevent"  is 
to  be  effective,  but  not  necessarily  by  force, 
either  active  or  inert  Thus  it  may  be  that 
an  officer  of  the  law  was  obstructed  in  his 
duty,  and  hindered,  perhaps,  for  a  long  time, 
but  not  finally  prevented,  from  performing 
it  So,  too,  he  may  have  been  obstructed; 
but;  surmounting  or  avoiding  the  obstruction, 
he  may  have  been  not  even  hindered.  Again, 
he  may  be  prevented  by  stratagem,  though 
stratagem  alone  can  neither  hinder  nor  ob^ 
struct  him:  and  yet,  should  the  success  of 
the  stratagem  involve  action,  as  it  would  al- 
most necessftxUjr,  It  might  be  very  questions- 
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Ue  whether  the  act  ought  not  to  be  regard- 
ed as  a  hindrance.  These  dlstlnctionB  are^ 
howeTer,  the  appropriate  subjects  of  scholas- 
tic, rather  than  juridical,  disquisition.  Stat- 
utes defining  crimes,  unless  the  phraseology 
they  employ  has  been  itself  legally  defined, 
must  be  interpreted  as  their  language  is  un- 
derstood by  mankind  at  large,  according  to 
the  everyday  import  of  the  words.  I  shall 
therefore  charge  you  that  the  words  "ob- 
struct,'* •^hinder,"  and  '*prevent,"  in  the  act 
before  us  (Fugitiye  Slaye  Law,  |  7),  making 
it  a  criminal  offense  knowingly  and  willfully 
to  frustrate  or  retard  the  attempted  recap- 
ture of  a  fugitiye  slave  by  his  master,  mean 
substantially  the  same  thing.  United  States 
T.  Wfiliams  (U.  8.)  28  Fed.  Oas.  631,  638. 

Gen.  St  1878,  c.  82,  f  78,  authorizing 
a  person  who  is  hindered  and  obstructed,  in 
driving  logs,  by  the  logs  of  another,  to  drive 
such  obstructing  or  hindering  logs  to  some 
point  where  they  can  be  conveniently  sepa- 
rated, and  to  recover  a  reasonable  compen- 
sation for  so  driving  from  the  owner,  should 
be  construed  to  mean  that  if  the  logs  of 
one  person  are  In  the  way  of  the  logs  of 
another,  so  that  such  other  cannot  drive  his 
logs  until  they  are  gotten  out  of  the  way, 
be  is  hindered  or  obstructed.  It  is  not 
necessary,  to  constitute  such  hindrance  or 
obstruction,  that  the  logs  should  have  come 
in  actual  contact  Anderson  v.  Bialoy,  19  N. 
W.  387,  82  Minn.  76. 

Of  dne  administration  of  Jnstice. 

The  words  ''obstruct  the  due  administra- 
tion of  justice  therein,"  used  in  a  penal 
enactment  necessarily  limit  the  offense  there 
denounced  to  cases  therein — ^in  the  court 
srtill  "before  the  same" — and  exclude  past 
cases.  They  do  not  cover  misbehavior  which, 
thoagb  not  directed  to  a  particular  case, 
affects  all  cases  alike  in  the  general  adminis- 
tration of  justice.  The  words  "obstruct  the 
administration  of  justice,"  in  a  section  not 
penal,  regarding  a  power  to  preserve  the  puri- 
ty and  independence  of  the  court  and  thereby 
promote  the  dispensation  of  justice,  are  broad 
enongb  to  include  not  only  improper  acts 
in  particular,  but  those  which  undermine  the 
genera]  administration  of  justice  as  welL  Ex 
parte  McLeod  (U.  S.)  120  Fed.  130, 139, 140. 

Of  liigliway. 

Encroachment   distinguished,    see   "Bn- 

croachment" 

An  obstruction  is  a  blocking  up— filling 
with  obstacles  or  impediments,  and  imped- 
ing, embarrassing,  or  opposing  passage  along 
and  over  the  street— and,  to  constitute  it 
such,  it  need  not  be  such  as  to  stop  trav^. 
Shade  trees  from  25  to  40  feet  high,  and 
about  12  inches  in  diameter,  standing  with- 
in the  sidewalk,  from  8  to  15  inches  from  the 
cnrb  of  a  street  are  obstructions.  Ohase  t. 
6  Wds.  &  P.— 2 


City  of  Oshkosh,  61  N.  W.  560,  502,  81  Wis. 
818,  15  L^  a  A.  653,  29  Am.  St  Bep.  8d8. 

Obstruct  does  not  necessarily  mean  to 
render  impassable,  as  used  in  an  ordinance 
punishing  whoever  shall  obstruct  any  street 
or  highway.  The  word  evidently  means  to 
place  an  obstacle  in  the  way,  or  an  impedi- 
ment which  will  interfere  with  the  free  pas- 
sage along  the  street  Overhouser  v.  Ameri- 
can Cereal  Ck>.,  82  N.  W.  74^  76»  118  Iowa, 
417. 

An  obstruction,  within  the  act  of  incor- 
poration of  a  railroad  company  providing 
that  it  should  be  so  constructed  as  not  to  ob- 
struct or  impede  the  free  use  of  any  public 
road,  street  lane,  or  bridge,  is  anything  set 
in  the  way,  whether  it  totally  closes  the 
passage,  or  only  hinders  and  retards  prog- 
ress. A  road  may  be  obstructed  more  or 
less.  Such  word,  understood  in  its  ordinary 
import  would  make  a  railroad  per  se  an 
obstruction  to  the  free  use  of  a  street  by 
the  public.  Under  the  charter,  a  railroad 
cannot  be  built  on  a  street  in  such  a  man- 
ner as  to  cause  any  material  obstruction. 
Commonwealth  v.  Erie  &  N.  B.  R.  Co.,  27  Pa. 
(3  Casey)  839,  355,  67  Am.  Dec  471. 

To  obstruct  a  highway  means  to  stop 
up  and  wholly  prevent  travel  upon  a  road, 
or  render  it  unfit  for  travel.  Newburyport 
Turnpike  Corp.  v.  Eastern  R.  Co.,  40  Mass. 
(23  Pick.)  326,  328. 

''Obstruction,"  as  used  with  respect  to 
a  highway,  is  applied  to  impediments  to 
travel  and  passage  placed  in  the  open  street 
and  tending  to  make  its  use  difficult  and  dan- 
gerous. Oorham  v.  Withey,  17  N.  W.  272, 
52  Mich.  50. 

A  fence  along  a  highway  is  an  obstruc- 
tion, if  it  prevents  public  travel  from  be- 
ing perfectly  safe,  although  it  does  not 
extend  across  the  track.  Mosher  v,  Vin- 
cent  89   Iowa,   607,   609. 

"Obstruction,"  as  used  in  Code,  I  993, 

providing  that  the  supervisors  shall  remove 
obstructions  in  the  highways  caused  by 
fences  or  otherwise,  means  an  obstacle;  an 
impediment;  a  hindrance;  that  which  Im- 
pedes progress.  In  order  to  obstruct  a  high- 
way, it  is  not  necessary  that  it  should  be 
rendered  impassable.  Hence  It  would  in- 
clude trees  growing  within  the  limits  of 
the  road  or  highway  which  interfere  with 
travel.    Patterson  v.  Vail,  43  Iowa,  142,  145. 

Bev.  St  f  1326,  providing  that  whoever 
shall  obstruct  any  highway,  or  fill  up  or 
place  any  obstruction  in  any  ditch  construct- 
ed for  the  draining  of  water  from  any  high- 
way, shall  forfeit  a  certain  sum,  should  be 
construed  to  include  a  bam  occupying  near- 
ly one-half  of  the  width  of  a  highway  in  a 
populous  village,  and  impeding  and  interfer- 
ing with  travel  on  such  highway.    Ths  fact 
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that  a  portion  of  the  width  of  the  street  was 
left  open,  so  that  travelers  thereon  conld 
conveniently  pass  the  structure,  does  not 
make  It  an  encroachment,  Instead  of  an  ob- 
Btmctlon  of  the  street  It  Is  dlfElcnlt  to  lay 
down  any  general  rule  by  which  to  deter- 
mine. In  any  given  case,  whether  an  object 
placed  in  a  highway  Is  an  obstruction  or  an 
encroachment.  It  may  safely  be  said  that 
an  object  or  structure,  to  be  an  obstruction, 
need  not  necessarily  be  such  as  to  stop 
travel  on  the  highway.  State  v.  Leaver,  22 
N.  W.  576,  578,  62  Wis.  887. 

The  term  "obstruction"  will  not  Include 
the  rightful  use  of  a  highway  by  Individuals, 
which  is  itself  in  reasonably  safe  and  fit  con- 
dition, or  their  misconduct  upon  it;  though 
such  misconduct  may  amount  to  a  public 
nuisance,  as  used  in  Rev.  St  a  5701,  making 
persons  causing  an  obstruction  on  a  highway 
liable  for  damages  arising  therefrom.  Bay 
V.  City  of  Manchester,  46  N.  H.  59,  60i  88 
Am.  Dec.  192. 

The  obstruction  of  a  public  road  Is  a 
public  nuisance,  but  private  individuals  can- 
not complain  of  such  a  matter  unless  they 
can  show  an  injury  peculiar  to  themselves. 
Hill  T.  Hoffman  (Tenn.)  68  &  W.  929,  931. 

Of  mails. 

"Obstructing  the  mails,"  as  used  in  Bev. 
St  U.  S.  f  3995  [U.  S.  Oomp.  St  1901,  p. 
2716],  providing  that  any  one  guilty  of  ob- 
structing the  mails  shall  be  punished,  etc.. 
Includes  the  placing  of  obstructions  by  boys 
on  the  track  of  an  electric  railway  whereon 
the  United  States  malls  are  carried,  by 
which  the  mail  is  delayed  or  forced  to  be 
carried  in  some  other  way.  United  States 
V.  Thomas  (U.  S.)  56  Fed.  880. 

Within  the  meaning  of  Rev.  St  U.  S. 
i  8995  [U.  S.  Ck>mp.  St  1901,  p.  2716],  which 
provides  that  any  person  who  shall  know- 
ingly and  willfully  obstruct  or  retard  the 
passage  of  the  mail,  or  any  carriage  horse, 
driver,  or  carrier  carrying  the  same,  for  every 
such  offense  shall  be  punishable,  etc.,  would 
include  the  stopping  of  a  train  carrying 
United  States  mail,  although  the  person 
stopping  the  same  had  a  Judgment  and  writ 
of  possession  from  a  state  court  against 
the  railroad  company  in  respect  to  the  lands 
About  to  be  crossed  by  such  train.  United 
States  V.  De  Mott  (U«  &)  8  Fed.  47& 

Of  iiAvlgatloii* 

The  meaning  to  be  given  to  the  words 
'not  to  obstruct  the  navigation,"  as  used  In 
Bev.  St  f  5263  [U.  S.  Oomp.  St  1901,  p. 
3579],  requiring  cable  companies  construct- 
ing a  submarine  cable  to  so  construct  and 
maintain  it  as  "not  to  obstruct  navigation," 
must  depend  upon  each  individual  case,  and 
must  be  disposed  of  upon  its  own  facts; 
and  it  may  be  taken  as  a  safe  rule  that  the 


degree  of  obstruction  will  vary  with  tbe 
character  and  extent  of  the  navigation. 
Western  Union  Tel.  Co.  v.  Inman  St  I.  S.  S. 
Co.  (U.  S.)  59  Fed.  865,  367,  8  a  0.  A.  152. 

▲s  applied  to  navigation,  there  cannot 
be  a  distinction  between  an  obstruction  and 
an  Interference.  Where  submarine  telegrapb 
cables,  laid  in  the  soft  mud  at  the  bottom  of 
a  navigable  river,  whatever  th^  exact  posi- 
tion was,  were  in  a  permanent  position,  if 
they  interfered  at  all  with  the  rightful  or 
necessary  use  of  steamers  In  that  locality, 
the  interference  was  also  permanent;  and  a 
permanent  interference  which  prevents  a  ves- 
sel from  going  where  she  orcUnarily  haa 
the  right  to  go,  and  wherever  in  her  maneu- 
vers she  may  find  it  necessary  to  go,  whether 
the  necessity  be  constant  or  frequent  or 
only  occasional,  as  emergencies  may  compel 
her,  constitutes  obstruction.  In  re  City  of 
Bichmond  (U.  S.)  48  Fed.  85,  88. 

By  an  ''obstruction"  to  the  navigation  of 
a  river  is  meant  such  an  impediment  to  the 
navigation  that  boats,  in  passing  along  the 
stream,  cannot  by  the  use  of  skill  and  care^ 
avoid  being  injured.  Terre  Haute  Draw- 
bridge Go.  V.  Halliday,  4  Ind.  86,  41. 

The  prohibition  contained  in  Act  C!ong. 
Sept  19,  1890,  26  Stat  454,  prohibiting  cre- 
ating an  obstruction  in  navigable  waters,  Is 
general  in  its  terms.  Where,  by  reason  of 
the  plastic  nature  of  a  substratum  of  clay 
under  a  railroad  right  of  way  located  some 
distance  from  a  navigable  river,  the  track  of 
the  road  settled,  and  the  additional  weight 
of  an  embankment  built  by  the  company  for- 
ced the  clay  onto  the  bed  of  the  river,  caus- 
ing a  bar  which  obstructed  navigation,  such 
a  bar  was  an  obstruction,  within  the  meaning 
of  the  statute.  Northern  Paa  B.  Ck>.  v.  Unit- 
ed States  (U.  &)  104  Fed.  691,  694,  44  a  O.  A. 
135,  59  L.  B.  A.  80. 

What  is  an  unlawful  obstruction  to  navi- 
gation must  always  depend  upon  the  circum- 
stances of  the  particular  case.  In  a  sense, 
every  vessel  that  is  launched  upon  a  river  is 
an  obstruction  to  its  navigation,  but  such  ob- 
struction is  not  an  unlawful  one.  So  long  as 
the  vessel,  however  guided  or  propelled,  does 
not  actually  prevent  or  render  hazardous  the 
navigation  of  the  river  by  others,  it  cannot 
be  considered  an  obstruction  to  navigation  in 
the  ordinary  sense  of  the  term.  The  Vancou- 
ver (U.  &)  28  Fed.  Gas.  958,  960. 

The  word  ••obstruction,"  in  Act  Feb.  2, 
1854,  f  28,  makhig  it  the  duty  of  the  dty  of 
Philadelphia  to  ke^  the  navigable  waters 
witliin  such  dty  free  tcom  obstruction,  was 
construed  not  to  include  a  rode  in  the  bottom 
of  the  river,  of  which  no  notice  had  been 
given  to  the  dty  authorities.  Snyder  v.  Gily 
of  Philadelphia,  78  Pa.  (28  P.  F.  Smith)  23,  25. 

The  term  ••obstruction,"  employed  in  ref- 
erence to  navigation,  indudes  a  rope  stretch- 
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•d  across  tbe  ucfairRy  of  a  bridge  orer  a 
navigable  river,  and  over  tbe  principal  cban- 
nel  of  tbe  rlvar  croooed.  Tbe  Swan  (U.  S.) 
19  Fed.  466. 

'X>betraction  by  Ice,**  wltbln  tbe  meaning 
ef  a  danse  In  a  cbartor  party  tbat  during 
tbe  obstroction  of  tbe  navigation  by  ice  tbe 
ley  days  are  not  to  be  counted,  applies  to  eucb 
obiftrnctionfl  as  prevent  tbe  loading  of  a  ves- 
sel, as  well  as  tboee  wbicb  preyent  ber  from 
going  to  eea.  Ladd  y.  Wileon  (U«  B.)  U  Fed. 
CasL  92a 

OfoAeev. 

''Obstmctt'*  as  used  in.  Code^  |  447Q»  pro- 
viding for  tbe  pnnisbment  of  any  person  wbo 
aball  knowingly  and  willfally  obstruct,  re- 
sist, or  oppose  any  sberiif ,  coroner,  or  otber 
officer  or  person  duly  autborized,  in  serving 
or  attempting  to  serve  or  execute  any  law- 
ful process,  means  to  oppose.  According  to 
Webster,  *^  obstruct  an  officer"  means  to 
oppose  tbat  officer.  It  does  not  mean  to  op- 
pose or  impede  tbe  process  witb  wbicb  tbe 
officer  is  armed,  or  to  defeat  its  execution, 
but  tbat  tbe  officer  bimself  shall  be  obstruct- 
ed. It  is  opposition  to  tbe  officer,  and  tbe 
words  'k>bstruct,  resist,  or  oppose''  bave  near- 
ly tbe  same  meaning,  and  tbe  word  ''oppose^ 
would  cover  tbe  meaning  of  tbe  words  "re- 
sist or  obstruct,**  and  tbey  all  mean  tbe  same 
thing.    Davis  t.  State,  76  Ga.  721«  722. 

Of  yroseeutloai  ef  aetloB. 

'a>efeat  or  obstruct,"  within  tbe  statute 
providing  tbat  if  any  surety  shall  abscond, 
or  otherwise  defeat  or  obstruct  any  person 
from  bringing  suit,  signifies  tbe  performance 
of  some  act  on  tbe  part  of  tbe  surety  which 
will  amount  to  the  prevention  or  hindrance 
of  a  suit  in  opposition  to  the  will  and  right 
of  a  creditor,  such  as  be  cannot  with  reason- 
able diligence  obstruct  Tbe  terms  import 
resistance  and  obstruction  in  bis  rights,  and 
unless  tbe  acts  complained  of  are,  in  point  of 
fact,  such  as  would  hinder  and  prerent  him 
from  bringing  suit  notwithstanding  bis  de- 
sire to  do  so,  tbey  cannot  be  properly  said  to 
deftat  or  obstruct  such  suit  Walker  y.  Say- 
en,  68  Ky.  as  Bush)  579. 

Persistent  legal  resistance  to  a  Judgment 
is  not  an  obstruction,  within  Gen.  St  c  71« 
art  4,  I  9,  providing  that  if  a  defendant  by 
any  indirect  means  obstructs  the  prosecution 
of  an  action,  the  time  of  the  obstruction  shall 
not  be  computed  as  part  of  tbe  period  within 
which  the  action  may  be  commenced.  Phll- 
Ups  V.  Shipp,  81  Ky.  436,  442. 

Of  ndlread  timek  or  trsla. 

Pen.  CMe,  art  678,  punishing  any  per- 
son wbo  shall  willfully  place  *'any  obstruc- 
tion upon  tbe  track  of  any  railroad,"  means 
an  obstruction  such  as  might  bave  endan- 
gered human  life;  and  a  piece  of  iron  bar, 
which  a  person  was  unable  to  remove  with 


his  foot,  but  could  remoye  with  bis  bands,  is 
not  such  an  obstruction.  Bullion  y.  State,  7 
Tez.  App.  482,  46S. 

Tbe  term  "obstruction,"  as  used  by  rail- 
road men,  means  tbat  which  may  obstruct  or 
hinder  the  free  and  safe  passage  of  a  train, 
or  tbat  which  may  receive  an  injury  or  dam- 
age such  as  would  be  unlawful  to  Inflict  if 
run  over  or  against  by  the  train,  as  in  case  of 
stock  or  a  man  approaching  on  the  track. 
Nashville  &  O.  B.  Ck>.  y.  Carroll,  63  Tenn.  (6 
Heisk.)  847,  86a 

To  constitute  an  obstruction,  within  the 
meaning  of  a  statute  prescribing  tbe  duties 
of  a  railroad  company  when  a  person,  ani- 
mal, or  otber  obstruction  appears  on  the  road, 
the  animal  must  be  in  a  position  to  be  struck 
or  directly  injured  by  the  train  while  moving 
on  tbe  rails.  Where  the  animal  appears  on 
some  other  part  of  the  company's  right  of 
way,  it  is  not  an  obstruction.  Louisville,  N. 
&  G.  R.  Go.  V.  Reidmond,  79  Tenn.  (11  Lea) 
205,  208;  Alabama  G.  S.  By.  Co.  v.  Chapman, 
80  Ala.  615,  619,  2  South.  78& 

Under  a  statute  requiring  a  locomotive 
engineer,  on  peroeiving  any  obstruction  on  the 
track  of  the  road,  to  use  all  means  in  bis 
power,  known  to  skillful  engineers,  in  order 
to  stop  the  train,  and  making  the  railroad 
company  liable  for  damages  to  persons, 
stock,  or  property,  resulting  from  a  failure 
to  comply  with  such  requirements,  where 
plaintiff's  mule  was  killed  by  defendant's 
train  the  burden  was  upon  defendant  to  show 
a  compliance  with  such  statute.  A  mule  is 
a  pretty  large  object  All  trains  running  at 
night  carry  headlights  casting  bright  light 
on  the  track  before  them,  and  an  engineer 
keeping  a  proper  lookout  will  perceive  so 
large  an  obstruction  as  a  mule  on  the  track 
some  time  before  encountering  it  It  then 
becomes  bis  duty  to  use  all  means  in  bis  pow- 
er to  stop  tbe  train.  South  &  North  Alabama 
B.  Go.  V.  Williams,  66  Ala.  74^  77. 

Gen.  St  If  68,  107,  making  it  an  offense 
for  any  one  to  obstruct  a  railroad  train, 
does  not  apply  to  a  passenger  wbo,  from 
whatever  motive,  pulls  a  signal  rope  to  a 
bell  upon  the  engine,  and  thereby  causes  the 
train  to  be  stopped,  and  the  safety  of  tbe 
passengers  to  be  endangered.  Commonwealth 
V.  KUllan,  109  Mass.  346,  847,  12  Am.  Bep. 
714. 

Gen.  St  1878,  c.  94,  |  63,  providing  for 
the  punishment  of  any  one  who  shall  willfully 
obstruct  any  engine  or  carriage  passing  on 
any  railroad  so  as  to  endanger  the  safety  of 
any  person  conveyed  in  or  on  the  same,  does 
not  mean  the  actual  stoppage  or  impeding 
the  passage  of  such  engine  or  carriage  by  its 
coming  in  collision  witb  some  obstacle  placed 
in  the  way,  but  means  the  placing  of  an  ob- 
stacle on  a  railway  in  such  a  manner  that 
any  train,  in  passing,  may  strike  it,  and  of 
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such  a  character  that  the  safety  of  persons 
conyeyed  will  be  endangered  if  a  train  oome 
in  collision  with  it  State  y.  Kilty,  10  N. 
W.  475,  28  Minn.  421. 

Of  sidewallu 

It  is  not  necessarily  an  obstruction  to  a 
sidewalk  to  coyer  It  by  a  roof  12  or  15  feet 
aboye  it  Beecher  y.  People,  88  Mich.  289, 
291,  81  Am.  Bep.  8ia 

OBTAIN. 

A  landowner  signed  an  agreement  with 
a  railroad  company  by  which  he  relinquished 
to  such  company  the  right  of  way  for  its 
railroad  through  his  land  *'in  consideration 
of  the  prospectiye  adyantages  which  may  ac^ 
crue  to  him,  arising  from  the  road's  location 
through  such  county."  The  company  sur- 
yeyed  a  road  across  such  land,  and  did  some 
work  thereon  within  the  six  years  thereafter, 
but  did  not  complete  the  road,  and  for  morp 
than  25  years  did  no  work  upon  such  land, 
nor  asserted  any  dominion  oyer  the  right  of 
way.  During  such  time  such  landowner  cul- 
tiyated  the  land  as  the  rest  of  his  farm.  The 
statute  proyided  that  ''no  railroad  company 
shall  be  barred  or  presumed  to  haye  conyey- 
ed any  right  of  way,  easement,  or  other  in- 
terest in  the  soil  which  may  haye  been  con- 
demned or  otherwise  obtained  for  its  use  as 
a  right  of  way  by  any  statute  of  limitations, 
or  by  occupation  of  the  same  by  any  person 
whatsoever."  The  court,  in  construing  this 
statute,  held  that  the  word  "obtained"  must 
haye  been  used  in  the  sense  of  ''secured"  or 
"acquired,"  and  that  by  mere  suryey  and 
preliminary  work  the  railroad  company  had 
not  obtained  the  right  of  way  across  such 
land,  so  as  to  prevent  loss  of  its  right  there- 
to by  the  adverse  occupation  of  the  land- 
owner. Beattle  v.  Carolina  Cent  By.  Co., 
108  N.  C.  425,  432,  12  8.  E.  913,  915. 

"Obtaining,"  as  used  in  an  Indictment 
charging  a  person  with  obtaining  money  un- 
der false  pretenses,  means  the  same  as  the 
word  "get,"  in  its  sense  of  "acquire";  that 
is,  the  word  means  not  so  much  a  defrauding 
or  depriving  another  of  liis  property,  as  the 
obtaining  of  some  benefit  by  the  defendant 
People  y.  General  Sessions  of  New  York 
County  (N.  Y.)  13  Hun,  395,  400. 

"Obtaining  goods  by  false  pretenses"  Is 
defined  by  statute  in  New  York  as  follows: 
"Every  person  who,  with  intent  to  cheat  or 
defraud,  shall  designedly,  by  color  of  any 
false  token  in  writing,  or  by  any  other  false 
pretense,  obtain  from  any  person  any  money, 
personal  property,  or  valuable  thing,  shall 
be  guilty  of  obtaining  goods  by  false  pre- 
tenses." Baldwin  v.  Need  (N.  Y.)  17  Wend. 
224,  229. 

The  word  "obtain,"  in  a  statute  provid- 
ing that  when  any  Judgment  is  obtained,  and 


execution  Is  returned  misatisfled,  an  alias 
execution,  etc.,  may  issue,  is  to  be  construed 
as  having  a  prospective  operation  only,  and 
is  to  be  read  as  ''hereafter  obtained.**  BCc- 
Govern  y.  Connell,  48  N.  J.  Law  (14  Vrooiii> 
106,  109. 

In  shipping  articles  by  which  seamen 
engaged  to  perform  a  whaling  voyage  in  con- 
sideration of  the  shares  or  lays  to  be  paid 
for  all  that  was  obtained  during  the  voyage, 
as  soon  after  the  return  of  the  ship  to  a  cer- 
tain port  as  the  oil  could  be  sold  and  the  voy- 
age be  made  up,  "obtained"  means  the  prod- 
ucts brought  safety  to  the  port  of  destination. 
It  does  not  mean  that  the  seamen  shall  have 
a  right  to  be  paid  their  lays  in  all  the  oil  tak- 
en on  board  the  sliip  during  the  fishing  vox- 
age.  Reed  y.  Hussey  (U.  8.)  20  Fed.  Cas.  440, 
444. 

Though  the  Supreme  Court  of  Tennessee^ 
in  Barnes  v.  Hayes,  1  Swan,  304,  said  that 
an  execution  related  to  the  date  of  the  teste, 
which  is  the  first  day  of  the  term  from  which 
it  issues,  and  operates  as  if  it  were  actually 
running  from  the  date  of  its  return,  and  is 
a  lien  on  all  the  goods  owned  by  the  defend- 
ant during  that  time,  yet  a  lien  of  a  Judg- 
ment may  be  said  to  have  been  obtained 
within  four  months,  wltliln  the  meaning  of 
the  bankruptcy  act,  where  the  judgment  was 
obtained  in  Tennessee,  and  the  lien  of  the 
execution  related  back  to  the  teste  thereof, 
which  was  more  than  four  months  prior  to 
the  petition  in  bankruptcy.  In  re  Darwin  (U. 
8.)  117  Fed.  407,  408,  54  C.  C.  A.  581. 

As  aoqnlre  possession  of. 

"Obtain,"  as  used  in  a  charge  stating 
that  defendant  may  be  convicted  of  larceny 
if  he  obtains  property  with  intent  to  steal 
it,  is  synonymous  with  "to  acquire  posses- 
sion of."  State  v.  Will,  22  South.  378,  379, 
49  La.  Ann.  1337. 

"Obtain,"  as  used  in  an  instruction  that 
certain  money  must  have  been  obtained  by 
means  of  force  and  violence,  in  order  to  con- 
stitute robbery,  is  equivalent  to  "take,"  as 
used  in  a  statute,  since  "to  obtain"  means  to 
get  hold  of  by  effort;  to  gain  possession  of; 
to  acquire;  and  "take,"  as  used  in  the  stat^ 
ute,  also  means  to  get  possession  of.  State  v. 
Miller,  36  Pac  751,  752,  53  Kan.  324. 

"To  obtain"  is  to  get  hold  of;  to  ob- 
tain possession  of;  to  acquire;  to  maintain 
a  hold  upon ;  to  keep ;  to  possess.  "To  con- 
tract for"  does  not  approach  it  in  meaning. 
Sundmacher  v.  Block,  39  IlL  App.  553,  5G2 
(quoting  Webt  Diet.);  State  v.  McGlnnls,  33 
N.  W.  338,  339,  71  Iowa,  685;  Connor  v. 
State,  10  South.  891«  892,  29  Fla.  455,  30  Am. 
St  Rep.  126. 

As  eo&tlnntt. 

"Obtaining,"  as  used  in  an  averment  that 
a  conspiracy  was  to  prevent  a  certain  pei^ 
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son  from  obtaining  work  or  employment,  or 
oontinning  In  his  said  work  and  employment, 
is  synonymous  with  ••continue.'*  The  two 
words  convey  a  conjunctive,  and  not  a  dla- 
Jnnctive,  meaning.  Any  other  signification 
than  tliat  the  conspiracy  was  to  prevent  the 
person  from  having  employment  would  be 
forced  and  nnnaturaL  State  y.  Dyer,  82  Atl. 
S14,  818,  67  Vt  680. 

As  iasvsaee  of  yatemt* 

-'Obtain,"  as  used  in  8t  6  ft  6  Wm.  IV, 
c  83.  i  4,  providing  that  "if  any  person  who 
now  hath  or  shall  hereafter  obtain  any  let- 
ters patent  as  aforesaid,  shall  advertise,*' 
etc.,  on  petition  the  crown  may  grant  an  ex- 
tension of  the  patent,  means  to  become  pos- 
sessed of  it  either  by  original  grant,  by  as- 
signment, or  by  any  other  title,  and  does  not 
refer  solely  to  those  originally  had  from  the 
crown.  Bnssell  v.  Ledsam*  14  Mees.  ft  W. 
673,  68& 

"Obtained,"  as  used  in  St  6  ft  6  Wm.  IV, 
c.  83,  f  1,  authorizing  any  person  who,  as 
grantee,  assignee,  or  otherwise,  ''tiath  ob- 
tained" letters  patent  for  using  an  invention, 
to  disclaim  any  part  of  the  title  of  such  in- 1 
vention  or  of  the  specification,  means  only 
the  party  who  obtains  letters  patent  from 
the  crown,  not  simply  one  who  has  posses- 
sion of  them  by  assignment  or  otherwise. 
SpiUsbury  v.  Clough,  2  Q.  B.  466,  471. 

As  drtainins  im  person. 

Code,  f  4370,  declaring  that  any  person 
who  by  any  false  pretense  obtains  from  an- 
other any  money,  etc.,  is  not  limited  in  its 
meaning  to  an  obtaining  in  person  by  the  ac^ 
cased,  but  money  paid  to  another  at  his  re- 
quest is  obtained,  within  the  meaning  of  the 
Btatuta    Sandy  v.  State,  60  Ala.  68,  60. 


cheat  and  defraud  such  person,  in  its  prima- 
ry meaning,  as  given  by  Webster,  is  to  get 
hold  of  by  effort.  There  is  a  difference  be- 
tween frauds  which  are  perpetrated  by  means 
of  the  abuse  of  the  forms  of  legitimate  com- 
mercial transactions,  and  those  which  con- 
sist of  personations  and  so-called  confidence 
games  and  tricks.  In  either  case,  and  by 
whatever  means  accomplished,  the  crime  con- 
sists in  the  obtaining  of  the  property;  getting 
hold  of  the  property.  That  is  the  corpus  de- 
licti. In  this  case,  the  goods  not  being  de- 
livered to  defendants,  they  were  held  not 
to  have  obtained  them.  Bs  parte  Parker,  9 
N.  W.  8d»  84,  U  Neb.  800. 

&etention« 

An  indictment  for  conspiracy  to  obtain 
from  the  Ansonia  Clock  Company,  by  false 
pretenses,  money,  etc.,  is  not  sustained  by 
proof  that  the  accused  was  an  agent  of  the 
clock  company,  and  as  such  collected  money 
belonging  to  it,  which  he  retained,  and,  by 
falsification  of  his  accounts,  concealed  the 
fact  of  such  retention.  The  word  "obtain," 
in  the  statute  and  in  the  indictment,  is  not 
used  in  any  antiquated  and  obsolete  sense, 
but  in  its  ordinary  and  popular  signification, 
as  an  active  verb,  meaning  to  acquire.  Wat- 
son V.  People,  27  111.  App.  498,  407. 

OBVIOUS. 

Giving  a  copy  of  the  writ  to  one  of  de- 
fendant's negro  servants  in  the  piazza  of  his 
dwelling  house  is  a  good  service,  under  a 
statute  requiring  it  to  be  left  at  some  "ob- 
vious" part  of  the  house.  Bowers  v.  Alston's 
Bx'rs  (S.  C.)  1  Nott  ft  McC.  468. 


"Obtains,"  as  used  in  Comp.  Laws  1879, 
p.  339,  c.  31,  f  94,  providing  for  the  punish- 
ment of  any  one  obtaining  money  by  false 
pretenses,  means  getting  possession  of  some- 
thing purposely  by  effort;  that  is,  by  false 
pretense.  It  is  not  alleged  that  money  was 
obtained  when  it  is  said  that,  upon  false 
representations  and  pretenses,  certain  Hens 
and  incumbrances  were  paid.  State  v.  Lewis, 
26  Kan.  123,  129. 

DeliTOvy* 

As  used  in  an  Information  charging  that 
defendant  obtained  complainant's  signature 
by  fraud,  "obtain"  means  to  get  hold  of,  to 
get  possession  of,  or  to  acquire,  and  hence 
includes  the  idea  of  delivery,  so  that  an  al- 
legation of  the  delivery  of  the  note  contain- 
ing the  signature  was  not  necessary.    People  i 


?.  Kinn^,  67  N.  W.  1089,  1090,  110  Mich.  97. 

"Obtain,"  as  used  in  a  statute  providing 
for  the  punishment  of  any  person  who  by 
ftilse  pretense  or  pretenses  shall  obtain  from 
any  other  person  any  money,  goods,  merchan- 
dise,  or   effects   whatever,    with   intent  to 


"Obvious"  is  defined  as  meaning  readily 
perceived  by  the  eye.  In  an  action  for  in- 
juries alleged  to  have  been  caused  by  the 
absence  of  lights  at  an  excavation  in  a  street, 
a  charge  that,  to  render  defendant  free  from 
negligence,  the  lights  must  have  been  such 
that  the  ditch  could  have  been  readily  seen, 
I  was  equivalent  to  an  *  instruction  that  the 
lights  should  have  been  sufficient  to  make  the 
excavation  obvious.  Missouri,  K.  &  T.  R.  Co. 
V.  Johnson,  67  S.  W.  768,  769,  771,  95  Tex. 
409. 

Where  the  defendant  in  an  action  for  a 
malicious  prosecution  claimed  that,  in  order 
to  entitle  plaintiff  to  a  recovery,  the  malice 
of  the  defendant  and  the  Innocence  of  the 
plaintiff  must  be  obvious  to  th^  jury,  and 
prayed  the  court  so  to  Instruct  them,  which 
was  not  done,  it  was  held  that  such  omis- 
sion was  no  ground  for  a  new  trial,  the  in- 
struction shown  not  being  sufficiently  pre- 
cise and  definite;  the  court  saying:  "The 
word  'obvious'  might  have  received  different 
Interpretations  by  different  jurors.  Some  of 
them  might  have  supposed  it  meant  the 
highest  attainable  certainty;  others,  that  it 
was  to  be  understood  to  mean  absolute  cer- 
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tainty;  and  others  mii^t  suppose  It  meant 
reasonable  certainty.**  Stone  t.  SteTenSi  12 
Conn.  2lJ9,  229,  80  Am.  Dec.  Oil. 

OBVIOUS  BI8X8. 

The  phrase  "obvlons  rUdE,"*  In  an  acci- 
dent policy  excepting  an  Insnrer  from  lia- 
bility In  case  injiuries  result  from  exposure 
to  an  obyious  risk,  includes  not  only  a  risk 
which  may  be  readily  perceiyed  by  the  ^ye 
or  senses,  but  one  also  that  may  be  perc^yed 
by  the  Intellect  Small  t.  Travelers'  Protec- 
tive  Ass'n  of  America,  45  &  B.  70e»  708,  118 
Ga.  900,  63  U  B.  A.  510. 

The  obvious  dangers  of  an  employment 
are  those  which  are  apparent.  They  are  the 
apparent  risks  of  the  work.  Th^  are  the 
risks  which  are  apparent  in  the  exercise  of 
ordinary  observation,  and  which  are  dis- 
closed by  the  use  of  the  eyes  and  other 
senses.  If  the  servant  fails  to  observe  what 
is  obvious,  and  sulTers,  he  cannot  charge  the 
consequences  on  his  master.  The  risk  so 
taken  is  impliedly  assumed  by  him.  Dillen- 
berger  v.  Weingartner,  46  Atl.  638,  640,  64  N. 
J.  Law,  292;  Foley  v.  Jersey  City  Electric 
Light  Go.,  54  N.  J.  Law,  411,  24  Aa  487; 
Chandler  v.  Atlantic  Coast  Electric  By.  Co., 
39  AU.  674,  61  N.  J.  Law,  880. 

In  an  action  for  an  injury  to  a  servant 
while  operating  a  machine,  in  which  defend- 
ant contended  the  plaintiff  had  asstmied  the 
risk,  it  was  said  that  risks  which  are  inci- 
dent to  the  business  must  not  be  confounded 
with  such  as  are  denominated  obvious.  *^he 
former  sort  comprises  those  which  accom- 
pany or  arise  from  the  natural  or  usual 
method  of  conducting  the  particular  busi- 
ness, and  has  more  special  relation  to  perils 
which  attend  the  business  generally,  while 
the  latter  includes  such  as  are  manifest  to 
the  sense  of  observation,  open,  and  readily 
discernible,  whether  they  arise  from  the  na- 
ture of  the  business,  the  particular  manner 
in  which  it  is  conducted,  or  the  use  of  de- 
fective or  unsafe  appliances."  Stager  v.  Troy 
Laundry  Co.,  63  Pac.  645,  647,  38  Or.  480,  53 
L.B.A.469. 

Under  an  accident  insurance  policy  pro- 
viding that  it  should  be  void  if  the  accident 
occurred  from  voluntary  or  unnecessary  ex- 
posure to  danger  or  to  obvious  risk  of  injury, 
it  is  held  that  Jumping  from  a  moving  train 
after  it  had  passed  a  station  was  an  ex- 
posure to  obvious  risk  of  injury,  within  the 
meaning  of  the  policy.  Smith  v.  Preferred 
Mut  Ace.  Ass*n,  104  Mich.  684,  635,  62  N.  W. 
990. 

OCCASION. 

See  "Solemn  Occasion.** 

The  word  "occasion"  slgnifles  necessity 
or  need  as  well  as  a  particular  time.    In  a 


personal  injury  action  against  a  railroad,  a 
charge  that  "the  only  question,  so  far  as 
the  negligence  of  the  defendant  was  con- 
cerned, was,  was  the  brake  defective^  out  at 
order,  not  in  reasonable  repair,  not  reason- 
able  for  the  occasion?"  correctly  used  tlie 
word  in  either  sense.  Mackey  v.  Baltimore 
&  P.  a.  Oo«  19  D.  0.  282,  301. 

The  use  of  the  word  "occasion"  in  tbe 
report  of  the  viewers  of  a  private  road,  tbat 
••there  is  occasion  for  it,"  is  a  sufficient  com- 
pliance with  the  statute  requiring  them  to 
report  whether  it  is  necessary,  for,  thoosli 
mero  convenience  is  perhaps  not  sufficient 
to  authorise  such  road,  the  report  is  never 
drawn  with  the  precision  of  an  indictment; 
and,  in  the  apprehension  of  the  mass,  tbe 
terms  "necessary^  and  "occasion"  are  con- 
vertible. In  re  Pocopson  Bead,  16  Pa.  (4 
Harris)  15»  17. 

Where  the  husband,  without  further  con- 
sideration, conveyed  land  in  trust  that  it 
should  be  conveyed  to  his  wife,  and  the 
trustee,  without  consideration,  conveyed  it 
to  the  wife  accordingly,  the  conveyance  to 
the  wife  was  occasioned  by  a  payment  or 
pledge  of  the  property  of  the  husband,  with- 
in the  meaning  of  those  terms  as  used  in 
the  statute  providing  that  every  married 
woman  shall  hold  to  her  own  use,  and  free 
from  the  control  of  her  husband,  the  prop- 
erty inherited  by  her,  provided  ttie  convey- 
ance or  bequest  is  not  occasioned  by  payment 
or  pledge  of  the  property  of  the  husband. 
Vogt  V.  Ticknor,  48  N.  H.  242. 

As  direetlj  or  iadlreetly  eavse. 

Webster  defines  an  occasion,  as  dis- 
tinguished from  a  cause,  to  be  that  which 
Incidentally  brings  to  pass  an  event,  without 
being  itself  efficient  cause  or  sufficient  rea- 
son. Pennsylvania  Ck>.  v.  Oongdon,  33  N. 
B.  705,  706, 134  Ind.  226,  80  Am.  St  Rep.  251. 

The  word  "occasioned,'*  as  used  in  an 
instruction  in  an  action  for  injuries  that,  if 
the  Jury  could  find  the  injuries  were  occa- 
sioned by  the  negligence  of  the  defendant, 
they  should  find  for  the  plaintUf,  is  used  as 
a  synonym  of  "caused,"  and  the  Jury  would 
not  be  misled  thereby.  Union  €k>ld  BCin.  Oo. 
V.  Crawford,  60  Pac  600,  603,  20  Colo.  511. 

Where  injunctions  caused  delay,  and 
the  delay  resulted  in  loss,  the  loss  was  oc- 
casioned by  the  injunctions,  though  they 
might  not  be  the  direct  cause  of  the  loss. 
Meysenberg  v.  SchUeper,  48  Mo.  426,  434. 

The  statute  giving  a  right  of  action  for 
all  damages  occasioned  by  laying  out,  mak- 
ing, and  maintaining  a  railroad,  etc,  refers  to 
any  damage  which  may  be  directly  or  indi- 
rectly caused  by  the  railroad.  Parkerv.  Bos- 
ton &  M.  B.  Co.,  57  liass.  (8  Cush.)  107,  50 
Am.  Dec.  700;  Band  v.  City  eC  Bostoi^  41 
N.  B.  485,  487, 164  Mass.  354. 
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Tbe  ^ord  *'occaaioned,"  In  a  statute  Im- 
pcMing  a  liability  for  damages  occasioiied  by 
the   failure  of  a  railroad  to  construct  and 
maintain  a  fence,  means  occasioned  by  that 
oniy,   and  therefore  the  contributory  negli- 
gence of  one  allowing  his  stock  to  go  on  the 
track  la   a  defense  to  an  action  against  a 
railroad    for  violation  of  the  statute.     "Of 
course,  tbe  want  of  a  fence  cannot  cause  in- 
jury,   bat  it  giyes  occasion  to  the  injury; 
causes  It  incidentally.    The  word  was  appar- 
ently used  in  one  sense  of  'caused,'  and  ac- 
curately used.    Dr.  Johnson's  first  definition 
of  the  T«rb  to  occasion'  is  to  cause  occasion- 
ally; Ills  second*  simply  to  cause.    Dr.  Web- 
ster's is  not  substantially  different— to  give 
occasion  to;  to  cause  incidentally;  to  cause. 
Mr.  Crabb  appears  to  give  a  like  construc- 
tion to  tbe  word:    'What  is  caused,  seems 
to  follow  naturally;  what  is  occasioned,  fol- 
lows incidentally.'"    Curry  y.  Chicago  ft  N. 
W.  By.  Co.,  43  Wis.  065,  676. 

OOGA8ION  OF  PBIVILEOE. 

See  "Privileged  Occasion." 

OCOA8IONAX.  wmoHiat. 

Where  one  was  employed  by  the  cus- 
tomhouse officials  as  an  "occasional  weigh- 
er," and  paid  as  such,  the  officials  must  hare 
meant  by  the  use  of  such  term  that  the  em- 
ploye's position  was  to  be  a  different  one 
from  that  of  customhouse  weigher,  within 
the  meaning  of  Act  July  28,  1866,  fixing  the 
salary  of  customhouse  weighers.  Pray  t. 
United  States,  14  Ot  01.  256,  262. 

OCCUPANCY. 

In  relation  to  building  in  insurance,  see 
"Vacant";  "Unoccupied" 

** 'Occupancy'  Is  defined  by  Blackstone 
as  the  taking  possession  of  those  things 
which  before  belonged  to  nobody,  and  mov- 
ables found  on  the  surface  of  the  earth  or 
in  the  sea,  and  unclaimed  by  any  owner,  are 
supposed  to  be  abandoned  by  the  last  pro- 
prietor, and,  as  such,  are  returned  into  the 
common  stock  and  mass  of  things,  and  there- 
fore they  belong,  as  in  a  state  of  nature,  to 
the  first  occupant  or  founder."  Goodard  t. 
Winchell,  52  N.  W.  1124,  86  Iowa,  71,  17  L. 
R.  A.  78Q,  41  Am.  St.  Bep.  481;  Peabody  v. 
Proceeds  of  Twenty-Bight  Bags  of  Ootton  (U. 
8.)  19  Fed.  Oas.  88,  48. 

Occupancy  is  a  mode  of  acquiring  prop- 
erty by  which  a  thing  which  belongs  to  no- 
tody  becomes  the  property  of  the  person  who 
took  possession  of  It  with  the  Intention  of  ac- 
quiring a  right  of  ownership  upon  it  Civ. 
Code  La.  1900,  art  3412. 

Occupation  Is  ownership,  with  a  pres- 
ent, acdve  use.  New  England  Hospital  t. 
City  of  Boston,  113  Mass.  518»  520. 


*t>ccupancy  is  the  taking  possession  of 
those  things  which  before  belonged  to  no- 
body. Whateyer  movables  are  found  upon 
the  surface  of  the  earth  or  in  tjie  sea,  and 
are  unclaimed  by  any  owner,  are  supposed  to 
be  abandoned  by  the  last  proprietor,  and  ar 
such  are  returned  to  the  common  stock  and 
mass  of  things,  and  therefore  they  belong, 
as  in  a  state  of  nature,  to  the  first  occupant 
or  finder."  An  aerolite  falling  upon  land 
cannot  be  acquired  by  occupancy,  but  be 
comes  a  part  of  the  soil.  Goddard  y.  Win 
chell,  52  N.  W.  1124,  86  Iowa,  71.  17  L.  R 
A.  788,  41  Am.  St  Bep.  481. 

Puffendorf,  lib.  4,  c.  6,  SS  2,  10,  defines 
occupancy  of  beasts  ferse  naturae  to  be  the 
actual  corporeal  possession  of  them;  and 
Bynkershock  is  cited  as  coinciding  in  this 
definition.  Bameyrac,  in  his  notes  on  Puf- 
fendorf, does  not  accede  to  the  definition  of 
occupancy  by  the  latter,  but  on  the  contrary, 
affirms  that  actual  bodily  seizure  Is  not  in  all 
cases  necessary  to  constitute  possession  of 
wild  animals.  He  does  not  howeyer,  de- 
scribe the  acts  which,  according  to  his  ideas, 
will  amount  to  an  appropriation  of  such 
animals  to  priyate  use  so  as  to  exclude  the 
claims  of  all  other  persons  by  title  or  oc- 
cupancy to  the  same  animals,  and  he  Is  far 
troxn  ayerring  that  pursuit  alone  is  sufficient 
for  that  purpose.  Actual  bodily  seizure  is 
not  indispensable  to  acquire  a  right  to,  or 
possession  of,  wild  beasts.  On  the  contrary, 
the  mortal  wounding  of  such  a  beast  by  one 
not  abandoning  his  pursuit  may  with  the  ut- 
most propriety  be  deemed  possession  of  him, 
since  thereby  the  pursuer  manifests  an  un- 
equiyocal  intention  of  appropriating  the  ani- 
mal to  his  indlyidual  use,  has  depriyed  him 
of  his  natural  liberty,  and  brought  him 
within  his  certain  control  So,  also,  encom- 
passing and  securing  such  animals  with  nets 
and  toils,  or  otherwise  intercepting  them  so 
as  to  depriye  them  of  their  natural  liberty 
and  render  escape  impossible,  may  Justly  be 
deemed  to  giye  possession  of  them  to  those 
persons  who  by  their  industry  and  labor 
haye  used  such  means  of  apprehending  them. 
But  the  mere  pursuit  of  a  fox  by  a  hunter 
with  his  dogs  Is  not  such  possession  or  oc- 
cupancy as  giyes  such  hunter  a  right  to  the 
fox  as  against  another  who  killed  it  and 
took  it  away.  Pierson  v.  Post  (N.  Y.)  3 
Oalnes,  175,  177,  178,  2  Am.  Dec.  264. 

"Occupancy"  means  possession,  and  may 
be  used  with  reference  to  personal  property 
as  well  as  real  estate.  Herman  y.  Katz, 
47  8.  W.  86,  87,  101  Tenn.  118,  41  U  B.  A. 
700. 

Act  Feb.  19,  1849,  S  10,  authorizing  a 
railroad  company  to  determine  and  locate 
its  road  as  may  be  deemed  expedient  except 
as  to  "dwelling  houses  In  the  occupancy  of 
the  owner,"  means  dwelling  houses  which 
are  occupied  in  good  faith  by  the  owier. 
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"The  Legislature  meant  to  protect  the  man 
who  owned  his  land  and  occupied  It  hi  good 
faith.  Their  protection  cannot  extend  to  the 
man  who  becomes  an  occupant  for  the  mere 
purpose  of  defeating  public  improvements,  or 
for  the  purpose  of  extorting  excesslTe  com- 
pensations." Hagner  y.  Penn^ylTsnla  8.  V. 
B.  R.,  26  AtL  1082, 108i.  154  Pa.  47G. 

The  term  "occupancy,"  as  used  In  a  fire 
insurance  policy,  requires  a  living  In,  and 
not  a  supervision  over,  so  that  where  the  as- 
sured, a  farmer,  rented  his  place  to  a  tenant, 
and  left  the  house  four  weeks  before  the  fire, 
visiting  It  at  intervals,  and  removing  all 
the  stock,  but  leaving  most  of  the  wearing 
apparel  and  a  portion  of  the  household  ar- 
ticles, there  was  no  occupancy.  Craig  v. 
Springfield  Fire  &  Marine  Ins.  Co.,  S4  Mo. 
App.  481* 

OOCUPANCT— OOOUPATION-OCCirFT 
(Of  X.aad). 

Bee  "Actual  Occupancy^;  **Actual  Oc- 
cupation"; "Actually  Occupy";  "Cease 
to  Occupy";  "Constructive  Occupancy." 

Change  in  occupation,  see  "Change.** 

Occupied  for  unlawful  purpose,  see  "Un- 
lawful Purpose." 

Otherwise  occupied,  see  "Otherwise.**. 

"Occupy,"  as  used  In  General  Indian 
Protection  Act  March  2,  1889  (25  Stat  980, 
1005),  relating  to  the  opening  to  settiement 
of  certain  Oklahoma  lands,  and  providing 
that,  until  such  lands  are  open  for  settiement 
by  proclamation  of  the  President,  no  person 
shall  be  permitted  to  enter  upon  and  occupy 
the  same^  and  no  person  violating  such  pro- 
vision should  ever  be  permitted  to  enter 
any  of  said  lands  or  acquire  any  right  there- 
to, are  used  in  the  ordinary  sense  of  the 
words,  and  have  no  technical  significance. 
Smith  V.  Townsend,  18  Sup.  Ot  684^  635,  148 
U.  8.  490,  37  L.  Bd.  533. 

One's  occupancy  of  land  bdng  in  Its 
nature  a  continuing  act,  every  day's  oc- 
cupancy thereof  by  him  Is,  in  legal  contem- 
plation, a  new  and  independent  act  of  oc- 
cupation, so  that  under  Pen.  Code,  S  250, 
making  it  an  offense  to  occupy  land  under 
a  forged  titie,  knowing  the  same  to  be  forged, 
a  prosecution  is  not  barred  if  the  accused 
was  in  possession  of  the  land  within  the  time 
of  the  statute  of  limitations,  though  the  oc- 
cupancy was  taken  first  prior  to  such  time. 
Coker  v.  State,  41  S.  B.  684, 115  Ga.  210. 

"Occupy,"  as  used  in  11  Geo.  Ill,  c.  12, 
S  36,  relating  to  rates  to  be  paid  by  any 
person  who  shall  "inhabit,  hold,  occupy,  be 
in  possession  of,  or  enjoy"  any  lands,  etc., 
would  Include  water  or  gas  companies  in 
respect  of  their  pipes  which  are  laid  beneath 
the  soil.  Beg.  v.  Waterworks  Co.,  18  Q.  B. 
705,  716. 


Neighbors  frequentiy  run  up  fences  wltlL- 
in  or  beyond  the  boundary  lines  or  Joint 
fences  with  the  knowledge  and  understand- 
ing that  such  acts  are  merely  temporary,  and 
done  with  reference  to  the  right  of  botli  to 
ultimately  ascertain  and  fix  the  rights  by  an 
action  of  boundary  or  by  a  formal  legal  sor^ 
vey,  and,  until  this  happens,  such  land  is 
held  in  occupancy.  Williams  v.  Bernstein, 
25  South.  411.  415,  61  La.  Ann.  115. 

Actual  oeevpanoy  or  resldeaoe. 

Occupancy  implies  that  a  person  Is  in 
actual,  bona  fide  possession  of  the  land  as 
a  resident  One  who  has  never  had  actual 
possession  cannot  be  an  occupant  QUI  ▼• 
Wallls  (N.  M.)  70  Pac.  576,  570. 

"Occupy"  is  to  hold  or  keep  for  use,  to 
possess,  and  to  cover  or  fill.  So  to  say  that 
one  occupies  or  has  occupied  land  continu- 
ously is  tantamount  to  saying  that  he  has 
or  has  had  actual  possession  of  the  same. 
Hall  V.  Boberts  (Ky.)  74  S.  W.  199,  200. 

The  term  "occupancy,"  as  used  in  the 
homestead  exemption  laws  of  this  state,  has 
invariably  been  construed  as  meaning  an 
actual  occupancy  of  the  premises.  Quehl  t. 
Peterson,  48  N.  W.  390,  391,  47  Minn.  13. 

A  will  providing  that  the  testator's  wife 
should  hold,  use,  occupy,  and  enjoy  his  en- 
tire estate,  both  real  and  personal,  as  he  had 
done  before,  during  her  natural  life,  means 
that  she  is  to  live  on  it  with  her  children, 
servants,  and  employes.  Bountree  v.  Dixon, 
11  S.  B.  15a  159,  105  N.  O  350. 

"Occupy"  as  used  in  the  possessory  act 
(St  1852,  p.  158),  relating  to  actions  for  the 
recovery  of  possession  of  real  estate,  and 
providing  that  no  person  can  maintain  an 
action  thereunder  unless  he  occupy  the  land, 
is  equivalent  to  the  term  "reside  upon." 
Wolfskin  V.  Malajowich,  39  Cal.  276,  279. 

The  term  "occupy,"  as  used  in  the  home- 
stead statutes,  does  not  require  continuous 
actual  possession.  In  discussing  the  mean- 
ing of  the  term,  the  court  says:  "What  is 
the  meaning  of  'occupy,'  or  'continuing  to 
occupy,'  within  the  meaning  of  the  Legis- 
lature? In  common  parlance,  and  In  refer- 
ence to  housekeeping,  we  at  once  attach  the 
idea  of  actual  residence,  dwelling,  abiding 
on;  the  place  of  bed,  board,  and  washing- 
three  acts  of  constant  recurrence  to  supply 
the  necessaries  of  life  and  renew  the  physical 
man.  This  is  the  second  sense  given  it  by 
Webster,  but  it  is  used  also  in  the  sense  of 
possess  generally;  and  Webster  also  uses  the 
word  'possess'  in  the  same  variety  of  senses, 
in  the  main,  as  is  given  to  'occupy*  or  'oc- 
cupancy.' Turn  to  2  Bouv.  Law  Diet  240, 
'Occupancy,'  336,  'Possess,'  and  we  find  the 
words  used  and  understood  in  the  same  great 
variety  of  senses.  If  a  man  go  abroad,  animo 
revertendi,   and  reside  for  temporary  pur- 
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poses  of  trade  or  boslnesB*  he  will  not  lose 
his  domicile,  and  yet  we  know  that  the  par- 
ty's domicile  follows  his  actoal  residence. 
So  it  l8  with  foreign  ministers  and  diplomatic 
agents.  In  contemplation  of  law,  they  con- 
tinue to  occupy  their  mansions  or  dwellings 
in  their  own  country,  though  actually  resi- 
dent abroad  for  years.  A  person  may  hare 
a  constructiTe  possession  or  occupancy,  and 
he  may  have  a  possessio  pedis  by  tenants  or 
actual  inclosuree,  and,  in  contemplation  and 
within  tbe  meaning  of  the  law,  he  may  have 
actual  possession,  actual  occupation,  without 
residence."  Tumlinson  y.  Swinney,  22  Ark. 
400,  405^  76  Am.  Dec  432. 

The  occupancy  contemplated  by  the  laws 
requiring  notice  to  the  occupant  before  a  tax 
title  could  exclude  a  redemption  is  consti- 
tuted by  the  building  of  a  house  thereon,  and 
using  it  as  a  home.  People  ▼.  Wemple,  88 
M.  BL  887,  398,  144  N.  Y.  478. 

"Occupied,**  as  used  In  Laws  1849,  re- 
lating to  homesteads,  and  exempting  from 
execution,  as  such,  premises  occupied,  means 
something  more'  than  what  is  known  in  law 
as  "constructiye  possession,'*  as  contradis- 
tinguished from  "actual  possession.**  It  also 
means  more  than  such  possession  as  arises 
where  land  is  cultivated,  or  being  fenced 
and  improved.  It  means  premises  which  are 
used  and  occupied  as  a  home;  a  place  to 
abide  in;  a  place  f<Hr  the  family.  Oharless 
T.  Lamberson,  1  Iowa  (1  Clarke)  436,  443,  63 
Am.  Dec  457. 

"Occupied,  as  used  in  the  statute  «z- 
empting  every  homestead  owned  and  oc- 
cupied by  any  resident,  means  actual  oc- 
cupancy; possession  of  the  premises  as  a 
home.  McGonnaughy  ▼.  Baxter,  65  Ala.  379, 
382. 

"Occupied,**  as  used  in  Oomp.  St.  p.  639, 
I  92,  exempting  from  execution  the  home- 
stead occupied  by  a  debtor  and  his  family, 
should  be  construed  to  require  actual  resi- 
dence on  the  premises,  and  not  as  meaning 
''use,  tenure,  possession,**  though  such  is  the 
frequent  meaning  of  the  word.  Tillotson  t. 
Millard,  7  Minn.  613,  618  (QU.  419,  420),  82 
Am.  Dec  112. 

Though  the  word  "occupy,**  applied  to  a 
house,  conveys  to  any  man  the  meaning  of 
living  in  the  house,  yet,  in  a  statement  of 
grounds  of  appeal  made  under  an  act  of 
Parliament,  the  word  "occupy"  does  not 
mean  "reside  in."  Even  actual  occupation 
would  not  necessarily  mean  residence,  *  be- 
cause a  man  might  dwell  in  one  parish,  and 
then  rent  a  house  and  land  in  the  adjoining 
one,  occupying  it  by  his  servant  Some  other 
words,  therefore,  are  necessary  to  show  resi- 
dence. Per  Patteson,  J.  A  man  may  occupy 
either  land  or  dwelling  house  without  re- 
siding. Per  Whitman,  J.  Reg.  t.  West  Rid- 
ing Justices,  2  Q.  B.  705,  711. 


Under  a  statute  requiring  seven  years* 
residence  by  adverse  possession  to  give  title, 
seven  years*  occupancy  was  not  a  bar.  An 
occupancy  may  exist  without  a  residence. 
Chiles  V.  Jones,  34  Ky.  (4  Dana)  479,  484. 

Under  Qen.  St  c.  39,  S  1»  providing  that 
when  the  lands  of  two  persons  Join,  and 
both  parties  shall  eccupy  the  land,  it  shall  be 
the  duty  of  each  party  to  build  one-half  of 
the  line  fence^  the  word  "occupy**  does  not 
mean  actual  residence  upon  the  land,  but 
only  such  occupation  as  makes  it  necessary 
or  advantageous  for  the  purpose  thereof  to 
fence  the  land.  Maudlin  v.  Hanscombe^  20 
Pac  619,  620, 12  Ck>lo.  204. 

Occupation  of  land  is  a  fact  The  ef- 
fect of  it  when  its  nature  and  extent  are 
shown,  is  a  matter  of  law;  and  a  witness 
may  testify  to  the  fact  of  occupation  and  its 
extent  as  to  time  and  space,  without  stat- 
ing the  particular  acts  of  which  it  conslshk 
Child  V.  Kingsbury.  46  Yt  47,  6S. 

AdTevse  possession  dlstlncvished. 

Distinguished  from   adverse  possession, 
see  "Adverse  Possession.** 

OojistrnetlTe  ooeupaney. 

To  occupy  means  to  take;  to  hold  pos- 
session of;  to  hold  or  keep  for  use;  to  pos- 
sess; to  use;  to  hold  possession.  The  popu- 
lar idea  of  a  homestead  is  uniformly  asso- 
ciated with  that  of  the  occupancy  of  the 
place  so  designated,  either  In  the  past  the 
present,  or  the  future.  The  nature  of  the 
occupancy  by  which  land  may  be  impressed 
with  the  homestead  character  should  always 
be  carefully  distinguished  from  possession 
such  as  may  be  sufficient  to  serve  as  evi- 
dence of  notice  of  titie  in  the  owner.  The 
latter  may  be  constructive,  while  the  former 
must  in  every  instance  be  actual,  in  the  sense 
that  it  should  not  depend  upon  paper  evi- 
dence, the  mere  erection  of  improvements, 
the  payment  of  taxes,  or  the  exercise  of  per- 
sonal control  over  the  property  to  be  affected. 
Occupancy  is  essential  to  the  existence  of  the 
homestead  right,  but  when  the  premises  have 
become  Invested  with  the  homestead  char- 
acter, and  the  homestead  has  once  been  ac- 
quired, a  constructive  occupancy  may  be  suf- 
ficient to  retain  It  Ball  v.  Houston,  66  Pac. 
358,  859,  11  Okl.  233. 

Oonstruetive  possesstoa* 

The  term  "occupancy,**  as  used  in  the 
law  relative  to  adverse  possession,  includes 
constructive  possession  of  land  adjoining  a 
line  acquiesced  in.  Child  v.  Kingsbury,  46 
Vt  47,  55. 

"Occupied,**  as  used  in  a  notice  to  ter- 
minate a  lease  as  provided  by  Rev.  St.  c.  80, 
S  10,  which  notice  spoke  of  "the  premises 
now  occupied  by  you"  (referring  to  the  prem- 
ises occupied  by  the  lessor).  Is  used  in  the 
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sense  of  "held  in  possession,"  and  as  Indi- 
cating a  constractlTe  possession  only.  Con- 
BoUdated  Coal  Go.  t.  Schaefer,  26  N.  B.  788, 
789,  135  III.  210. 

Ovltivatifn* 

Under  Laws  1868,  p.  178,  i  9,  relating 
to  the  sale  of  swamp  lands,  and  making  pro- 
vision for  two  distinct  classes  of  purchasers, 
namely,  settlers  and  occupants  of  such  land 
at  the  time  of  the  passage  of  the  act,  and 
owners  and  occupants  of  adjoining  lands,  oc- 
cupancy of  the  adjoining  lands  might  consist 
of  cultivation  and  use  without  actual  resi- 
dence, or  might  be  by  a  tenant  People  t. 
State  Treasurer,  7  Mich.  866,  870. 

The  use  of  the  word  "occupy,"  In  9  Stat 
828,  granting  to  religious  societies  certain 
missionary  stations  occupied  by  them  In 
Oregon,  not  exceeding  640  acres,  does  not 
confine  the  grant  to  the  land  actually  in- 
closed and  cultivated  by  the  societies,  but  it 
is  to  be  construed  to  Include  the  maximum 
quantity  at  each  station  occupied  by  them; 
that  ic(,  claimed  and  in  any  way  used  by 
them,  and  not  in  the  actual  possession  of 
anyone  else.  In  so  ruling,  the  courts  say: 
"To  occupy  is  to  possess,  not  constructively, 
but  actually.  It  is  derived  from  'ob'  and 
'caplo' — to  lay  hold  of— and  means  to  pos- 
sess by  having  hold  of,  or  being  actually 
upon  the  thing  possessed,  continuously  and 
exclusively.*'  Dalles  City  t.  Missionary  Soa 
(U.  S.)  6  Fed.  866,  870. 

Laws  1885,  c.  816,  S  ^  provides  that 
when  the  line  between  two  towns  divides  a 
farm,  it  shall  be  taxed,  if  occupied,  in  the 
town  where  the  occupant  resides.  A.  owned 
a  farm  which  "was  intersected  by  a  town 
line,  and  lived  with  his  father  on  an  adjoin- 
ing farm  owned  by  his  father,  and  wholly 
within  one  town.  Work  was  done  on  A.*8 
farm  with  the  father's  teams  and  tools,  and 
the  father's  cows  were  pastured  there,  but 
milked  on  his  own  farm.  Produce  was 
brought  from  A.'s  farm  to  that  of  the  father, 
where  the  teams  were  kept  Held,  that  A.'8 
farm  was  occupied,  within  the  meaning  of 
the  law  above  dted.  People  t.  Gaylord,  6 
N.  Y.  8npp.  848,  860,  62  Hun,  886. 

Where  land  was  used  and  cuItlTated  by 
the  owner.  It  was  occupied  by  him,  though 
he  did  not  reside  on  it  Lyons  t.  Andry,  81 
South.  38,  89,  106  La.  866,  66  L.  B.  A.  724, 
87  Am.  St  Rep.  299. 

setting  out  trees  or  building  a  sidewalk 
in  a  highway  is  not  such  an  occupation  as 
can  be  made  the  foundation  of  a  claim  t» 
title  by  adverse  possession  against  the  true 
owner.    Bliss  t.  Johnson,  94  N.  Y.  286,  242. 

IiLolosiire  of  pavt. 

Occupancy,  within  the  meaning  of  How. 
Ann.  St  I  8603,  which  provides  that  If  dis- 


tinct lots  be  occupied  as  one  parcel,  tbey 
may  be  sold  togethw  on  foreclosure  sale, 
does  not  require  that  all  the  lands  be  im- 
proved. The  actual  Inclosnre  of  a  part  car- 
ries with  it  the  occupancy  of  a  balance  veblcli 
is  used,  or  Intended  to  be  used,  as  part  of 
one  farm.  Harris  t.  Crevellng,  46  N.  W.  85, 
86,  80  Mich.  249. 

Xioeatioa  or  seleetiom  of  pnbllo  laad»« 

"Occupation,"  as  used  in  Rev.  St  U.  B. 
S  2319  [U.  S.  Gbmp.  St  1901,  p.  1424],  provid- 
ing that  "all  mineral  deposits  in  lands  be- 
longing to  the  United  States  are  hereby  de- 
clared to  be  free  and  open  to  exploration  and 
purchase,  and  the  lands  in  which  they  are 
found,  to  occupation  and  purchase,"  means 
possession.  The  right  to  occupy  is  the  ri^ht 
to  possess  and  hold,  and  includes  the  ri^bt 
to  locate.  Tibbitts  v.  Ah  Tong,  2  Pac  759, 
761,  4  Mont  636. 

The  mere  selection  by  surveying  platted 
ground  into  lots,  blocks,  and  streets  will  not 
be  sufficient  to  constitute  an  occupation  of 
the  land  for  the  purposes  of  a  town  site. 
Carson  v.  Smith,  12  Minn.  646,  662  (OIL  458, 
476). 

Oeeapaa^  hj  mistako. 

As  used  in  1  Rev.  St  412,  |  83,  requiring 
that  if,  when  proceedings  are  brought  to  re- 
deem land  sold  for  unpaid  taxes,  the  land 
is  occupied,  the  occupants  must  have  notice^ 
means  being  occupied  with  an  intention  on 
the  part  of  the  occupant  to  enjoy  the  prop- 
erty; and  an  accidental  or  chance  occupa- 
tion of  a  small  part  of  the  land  by  a  mis- 
take in  the  fencing  thereof  was  not  an  occu- 
pancy, within  the  meaning  of  the  statute. 
Smith  V.  Sanger,  4  N.  Y.  (4  Oomst)  677,  679. 

Oeeapaaey  liy  sorvaat* 

The  term  "occupy,"  both  In  a  popular 
and  legal  acceptation,  has  a  known,  certain, 
and  definite  meaning,  and  Implies  actual 
use,  possession,  and  cultivation;  and  It 
would  be  nonsense  to  say  that  a  man  occu- 
pied a  farm  which  was  in  the  possession  and 
management  of  another.  Jackson  v.  Sill  (N. 
Y.)  11  Johns.  201,  214,  6  Am.  Dec.  868. 

"Occupier,"  as  used  in  Code,  S  936,  pro- 
viding that  before  a  highway  can  be  law- 
fully established,  a  notice  shall  be  served  on 
each  owner  or  occupier  of  land  lying  in  the 
proposed  highway,  or  abutting  thereon,  as 
shown  by  the  transfer  books  in  the  auditor's 
office,  who  resides  in  the  county,  cannot  be 
construed  to  include  a  foreign  railroad  com- 
pany whose  right  of  way  crosses  a  proposed 
highway.  The  occupier  who  is  entitled  to 
notice  is  one  who  personally  resides  in  the 
county.  The  statute  does  not  contemplate 
an  occupier  who  is  r^resented  only  by  an 
agent  and  wiio  through  such  agent  is  in  the 
occupation  of  the  land,  and  himself  an  actual 
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resident  of  aome  other  state.    State  t.  Chi- 
cago. B.  &  Q.  S.  Go^  26  N.  W.  87.  68  Iowa, 

135. 

'•Occupy,*'  as  used  in  2  Wm.  IV,  c.  45, 
f  27,  conferring  a  right  of  voting  on  one  oc- 
copyins  a  boose  as  a  tenant,  did  not  indnde 
one  who  occupied  a  house  of  the  requisite 
T&Iue,  where  it  was  necessary,  for  the  dis- 
charge of  bis  duties  as  liall  keeper,  that  he 
should  reside  in  the  house  in  question,  wliich 
Tras  built  for  the  residence  of  a  hall  keeper, 
u  sncb  occupancy  was  rather  that  of  a  serv- 
ant than  of  a  tenant  Clark  t.  Buiy  St  Bd- 
munds,  1  O.  B.  (N.  8.)  23,  82. 


IhjteBaMt. 

^'Occupancy,"  when  applied  to  land,  is 
nearly  aynonymous  with  '^possession,"  and 
may.  In  contemplation  of  law,  exist  in  the 
same  manner  by  and  through  a  tenancy. 
Walters  t.  People,  21  111.  178;  People  t. 
Stste  Treasurer,  7  Mich.  866,  870. 

Where  a  farm  has  been  rented,  and  the 
rent  used  for  the  support  of  the  widow  and 
family,  the  homestead  is  occupied,  within 
the  meaning  of  the  homestead  laws.  Wal- 
ters ▼.  People,  18  JH  194,  199,  65  Am.  Dec. 
730;  Brinkerhoir  t.  Brerett,  88  III.  268,  26S. 

The  word  **occupied,"  within  a  statute 
exempting  from  taxation  the  real  property 
of  a  board  of  trade  so  long  as  such  proper^ 
shall  be  occupied  by  said  board  of  trade  for 
the  purposes  contemplated  in  its  organisation, 
does  not  apply  to  that  portion  of  the  really 
of  the  board  which  is  rented  tor  business 
purposes  to  third  persons,  though  the  rent  is 
applied  to  the  purposes  of  the  board,  and 
the  remainder  of  the  building  is  used  for 
board  of  trade  purposes.  City  of  LouisTille 
y.  Board  of  Trade,  14  8.  W.  406,  90  Ky.  409, 
9  L.  R.  A.  629. 

Rot.  St  c  7,  •  5,  enacts  that  "Hhe  pei^ 
flonal  property  of  all  literary,  benerolenti 
charitable,  and  sdentlflc  institutions,  •  •  e 
and  such  real  estate  belonging  to  such  tnsti- 
totions  as  shall  be  actually  occupied  by  them 
or  by  the  officers  of  such  institutions  for  the 
purposes  for  which  they  were  incorporated, 
shall  be  exempt  from  taxation."  The  occu- 
pation of  a  building  by  an  officer  or  profes- 
sor as  lessee  is  not  such  an  occupation  as  is 
Intended  by  the  statutes.  It  would  be  other- 
wise if  the  building  were  built  for  the  pro- 
fessor or  officer,  and  had  been  occupied  by 
Mm  with  the  permission  of  the  college,  and 
without  his  haying  any  estate  therein,  or 
paying  any  rent  therefor.  Pierce  v.  Inhab- 
itants of  Cambridge,  56  Mass.  (2  Oush.)  611, 
(03. 

Gen«  8t  tit  7,  •  192,  providing  that  any 
person  ma/  seize  any  animal  in  any  highway 
opposite  to  land  owned  or  occupied  by  him, 
etc.,  means  an  actual  or  constructiTe  occu- 
pation, and  a  mere  ownership  while  a  ten- 


ant was  In  actual  and  exduslTe  occupation 
is  not  sufficient  Herskell  t.  Bushnell,  87 
Oonn.  86»  41,  9  Am.  Rep.  299. 

''Occupy,"  as  used  in  a  stipulation  in  a 
lease  declaring  that  it  shall  be  void  in  case 
the  lessee  permitted  more  than  one  family 
or  tenant  to  erery  160  acres  to  reside  on,  use 
or  occupy  any  part  of  the  premises,  would 
include  a  letting  of  parts  of  the  premises  to 
persons  for  a  year  to  cultivate  for  shares. 
Jackson  t.  Brownell  <N.  ¥.)  1  Johns.  267, 271, 
8  Am.  Dec.  826. 

A  pauper  who  hired  a  distinct  and  sepa- 
rate building,  and  held  same  for  one  year, 
with  part  of  the  house  let  to  an  undertenant 
occupied  it,  within  the  meaning  of  St  69  Geo. 
Ill,  c.  50,  requiring  that,  in  order  to  acquire  a 
settlement  by  the  renting  of  a  tenement  it 
shall  consist  of  a  separate  and  distinct  dwell- 
ing house  or  building,  hired  at  £10  a  year, 
and  shall  be  held  and  the  land  occupied  for 
the  tarn  of  one  whole  year.  Rex  v.  Inhab- 
itants of  Great  Bolton,  8  Bam.  ft  O.  71. 


Ooenpaaoy  of  lie 

The  term  ''person  in  actual  possession  or 
occupancy  of  land,"  within  the  meaning  of 
Revenue  Law,  i  216,  providing  that  before 
a  purchaser  at  a  tax  sale  shall  be  entitled  to 
a  deed,  he  shall  serve  notlee  on  eveiy  person 
in  actual  possession  wp  occupancy  of  such 
land,  does  not  include  a  person  who  is  al- 
IowcnI,  without  payment  of  rent  to  stack 
hay  on  a  part  of  land  which  is  rented  to  a 
third  person.  Drake  v.  Ogden,  21  N*  B.  611, 
128  lU.  608. 


OpesatieB  of  ; 

"Occupancy,"  to  constitute  the  founda- 
tion of  title  to  mining  land,  must  be  with 
the  intent  or  design  to  acquire  the  owner- 
ship of  the  thing  desired;  and  a  temporary 
occupation,  though  entitled  to  protection 
against  unlawful  intrusion,  is  insufficient  to 
give  title,  real  or  presumptive^  to  the  land, 
and  no  title  to  mineral  lands  can  be  acquired 
by  occupancy,  unless  for  the  purpose  of 
mining  or  extracting  the  minerals,  and  an 
entry  and  occupation  not  for  this  purpose, 
but  for  the  establishment  of  a  mill  site,  is 
not  the  occupancy  required  under  Rev.  St 
U.  8.  I  2819  [IT.  8.  Oomp.  8t  1901,  p.  1424]. 
Bums  V.  Olark,  66  Pac  12,  14»  133  CaL  634, 
85  Am.  8t  Rep.  238. 

Occupancy  of  mining  property,  Tmder  the 
statute,  implies  a  substantial  and  practical 
use  of  the  earth  for  the  uses  for  which  it 
was  claimed  or  located,  and  as  contemplated 
by  the  daimants  and  locators.  When  a  man 
occupies  a  dwelling  house,  his  character  of 
occupancy  is  with  reference  to  the  purposes 
for  which  the  house  was  built  He  lives  in 
it  When  he  occupies  a  bam,  his  occupancy 
is  complete,  Tmder  the  law,  if  he  puts  his 
horses  and  wagons  in  it    That  1%  an  ooeu- 
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pancy  of  property  is  to  be  understood  with 
reference  to  the  nature  and  character  of  the 
property  Inyolved.  To  occupy  mining  prop- 
erty, and  to  enjoy  the  right  of  occupancy, 
under  the  statute,  is  to  mine  the  same  in  a 
miner-like  manner,  and  to  extract  ore  from 
the  same,  mill  it  and  dispose  of  it,  and  not 
to  merely  go  upon  it,  yet  refuse  to  dig  and 
mine  the  ground.  Butte  &  B.  Consol.  Min. 
Co.  T.  Montana  Ore  Purchasing  Co.,  60  Pac. 
1039,  1042,  24  Mont  125. 

PoMessioii* 

To  "occupy  land"  means  to  possess  It 
Gardener  t.  Wagner  (IT.  S.)  0  Fed.  Cas.  1154, 
1156. 

The  words  **pos8ession"  and  "occupan- 
cy," as  used  in  Revenue  Law,  S  216  (Rev.  St 
1874),  are  controvertible  terms,  and  are  prac- 
tically synonymous.  Taylor  v.  Wright,  13 
N.  B.  529,  533,  121  lU.  455;  Walker  v.  Con- 
verse, 36  N.  H  202,  204,  148  lU.  622. 

There  is  a  distinction  between  "occupa- 
tion" and  "possession,"  because  there  may 
be  a  legal  or  constructive  possession  where 
there  is  no  actual  occupation.  Ward  t. 
Dewey,  16  N.  Y.  519,  631. 

"Occupation"  is  synonymous  with  the 
expression  "subjection  to  the  will  and  con- 
trol" and  with  "possessio  pedis,"  and  signi- 
fies "actual  possession."  Lawrence  v.  Ful- 
ton, 19  Cal.  683,  690.  The  word  occupation 
ordinarily,  in  the  law,  means  subject  to  the 
will  and  control — ^possessio  pedis— and  is 
synonymous  with  "subjection  to  the  will  and 
control."  United  States  v.  Rogers  (U.  S.)  23 
Fed.  658,  666;  McKenzie  v.  Brandon,  12  Pac. 
428,  429,  71  CaL  209. 

"Occupation,"  as  used  in  Acts  1893,  e. 
22,  providing  that  occupation  shall  consti- 
tute sufficient  ownership  to  entitle  the  party 
to  the  benefit  of  the  act  which  prescribes 
the  proceedings  for  the  establishment  of 
boundaries,  is  employed  in  the  sense  of  "pos- 
session." Basnlght  t.  Meekins,  27  S.  ES.  992, 
993,  121  N.  C.  23. 

"Occupancy,"  as  used  in  How.  Ann.  St 
i  7836,  providing  for  compensation  for  im- 
provements made  by  defendants  in  eject- 
ment who  shall  have  been  in  actual,  peace- 
able occupation  of  the  premises  for  six  years 
before  the  commencement  of  the  action,  or 
who  shall  have  occupied  for  a  less  time  than 
six  years  under  a  claim  of  title  and  in  good 
faith,  means  such  occupancy  as  under  the 
rules  of  common  law  would  entitle  one  to 
acquire  a  title  by  adverse  possession.  Jones 
V.  Merrill,  71  N.  W.  838,  839,  113  Mich.  433. 
67  Am.  St  Rep.  475. 

"Oocupied,"  as  used  in  Organic  Act,  S 1, 
providing  that  the  title  to  the  land,  not  ex- 
ceeding 640  acres,  now  occupied  as  mission- 
ary stations  among  the  Indian  tribes  of  said 


territory,  shall  be  confirmed  and  establlslied 
In  the  several  religious  societies  to  wlilcli 
said  missionary  stations  respectively  beloxi£?, 
is  synonymous  with  the  word  **pos»ess»" 
Corporation  of  the  Catholic  Bishop  of  X^es- 
qually  ▼.  Gibbon,  21  Pac.  315,  816,  1  Waali. 
St  592;  Id.  (U.  a)  44  Fed.  321,  323.  It  is 
an  appropriate  word  to  use  for  the  puri>o8e 
of  identif^g  land  in  actual  possession  aod 
use.  Corporation  of  the  Catholic  Bishop  ot 
Nesqually  v.  Gibbon  (U.  &)  44  Fed.  321,  323. 

"Occupied,"  as  used  in  Act  Cong.  Jan.  G» 
1883,  §  2,  providing  that  "all  that  part  of  tJtie 
Indian  Territory  lying  north  of  the  Canadian 
river,  and  east  of  Texas  and  the  one  hun- 
dredth meridian,  not  set  apart  and  occupied 
by  the  Cherokee,  Creek,  and  Seminole  Indian 
tribes,  shali  after  the  passage  of  this  act  l>e 
annexed  to  and  constitute  a  part  of  the  Unit- 
ed States  Judicial  district  of  Kansas,"  means 
no  more  than  possession  of  the  country.    To 
have  possession  does  not  require  actual  res- 
idence.   Where  there  is  a  subjection  of  land 
to  the  will  and  control  of  another,  with  title 
in  him,  it  is  occupied  by  that  other.    It  is  in 
the  actual,  legal  possession  of  that  other. 
United  States  t.  Rogers  (U.  S.)  23  Fed.  658^ 


"Occupied,"  as  used  In  Rev.  St  p.  1152 
(P.  L.  65,  S  6),  providing  that  when  the  line 
between  two  townships  divides  a  farm  own- 
ed by  the  person  taxed,  the  same  shall  be 
taxed,  if  occupied,  in  the  township  or  ward 
in  which  the  occupant  resides,  means  such 
an  occupation  or  possession  as  will  enable 
the  tenant  or  possessor,  without  the  aid  of 
a  paper  title,  to  maintain  an  action  for  a 
trespass  on  it  Colwell  ▼.  Abbott  42  N.  J. 
Law  (13  Vroom)  111,  113. 

"Occupation,"  as  used  in  an  affidavit 
on  which  an  application  to  purchase  lands 
from  the  state  was  based,  reciting  that 
there  was  no  occupation  of  such  lands  ad- 
verse to  any  which  the  affiant  had,  is  equiv- 
alent to  "actual  possession."  McKenzie  t. 
Brandon,  12  Pac.  428,  429,  71  Cal.  209. 

"Occupied,"  as  used  in  an  instruction 
In  an  action  of  trespass  to  try  title,  where 
the  defendant  had  been  in  possession  under 
no  color  of  title,  that  the  defendant  was  en- 
titled by  reason  of  such  adverse  possession 
to  only  so  much  of  the  land  as  he  actually 
occupied,  is  synonymous  with  "possession." 
Hence  the  instruction  is  correct  Evans  v. 
Foster,  15  S.  W.  170,  171,  79  Tex.  4a 

Within  the  meaning  of  Comp.  Laws 
1871,  S  778,  requiring  the  occupant  of  land 
to  erect  line  fences,  "occupancy"  means 
something  more  than  boarding  or  living  on 
the  premises.  To  be  an  occupant  in  the 
sense  of  the  statute,  one  must  be  in  pos- 
session and  have  the  use  and  control  of 
the  land.  His  connection  with  the  property 
must  be  such  that  it  would  be  proper  and 
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coofllstent  for  him,  if  he  io  willed,  to  fence 
▼olnntarily.  Carpenter  t.  Vail,  86  Bllch.  226, 
228. 


B.«e  dlsttasviidied* 

'Beeldence.'' 


D^O 


Sole  possesoion. 

'^OccupaDcy/*  as  need  lo  2  Rer.  8t 
proYldlngr   that,   If  the  premises  for  which 
ejectment  is  brought  are  actually  occupied 
by  a  person,  such  actual  occupant  shall  be 
named  ^'defendant,"  the  occupancy  Intended 
was  the  possession  which  was  requisite  to 
subject  the  party  to  the  action  before  the 
passage  of  the  statute.     It  is  only  another 
name    for   such  possession,    and  the  occu- 
pant  named  In  the  statute  was  the  same 
person  who  before  was  called  the  ''tenant  in 
possession,'*  and  who  alone,  at  common  law, 
could  l>e  served  with  notice  to  appear  and 
defend    the  suit  brought   in   form   against 
the  casoal  ejecter.    An  occupant  is  one  who 
has  actual   use  or  possession.     Bouv.  Law 
Diet.    It  is  distinguished  from  a  claim.  Pos- 
session is  the  detention  or  enjoyment  of  a 
thing   which  a  man  holds  or  exercises  by 
himself  or  by  another,  who  keeps  or  exer- 
cises It  In  his  name.    Occupancy  or  posses- 
sion by  one  implies  the  exclusion  of  every 
other   individual   fromr  the  occupancy   and 
possession.    A  man  who  only  enjoys  the  use 
of  premises  in  common  with  the  public  can 
in  no  just  sense  be  said  to  be  an  occupant 
Bedfleld  v.  Utica  &  8.  R.  Co.  (N.  Y.)  25  Barb. 
64,  58. 

The  word  ^'occupied,'*  as  used  in  the 
homestead  act  exempting  from  sale  one- 
fourth  of  an  acre  within  a  recorded  town 
plat  or  dty  or  village,  and  a  dwelling 
thereon  owned  and  occupied  by  the  debtor 
as  a  homestead,  is  to  have  a  controlling  ef- 
fect in  the  application  of  the  statute;  and 
hence  while  by  the  law  of  the  state  the 
owner  of  a  lot  bounded  by  a  street  in  a  re- 
corded town  plat,  city,  or  village  takes  the 
fee  to  the  center  of  the  street,  he  has  no 
right  to  occupy  any  portion  of  such  street 
as  his  homestead,  and  land  included  in  any 
such  public  street  or  alley  is  consequently 
not  to  be  reckoned  with  in  determining  the 
homestead.  Weisbrod  v.  Daenicke,  86  Wis. 
73,  76. 


oy. 

"Occupy,"  as  used  in  a  lease  providing 
that  the  rent  should  be  paid  monthly  in 
advance  so  long  as  the  tenant  should  oc- 
cupy the  house  and  lot  of  ground,  should 
not  be  construed  simply  in  the  sense  of 
actual  or  personal  occupancy,  but  in  the 
larger  sense  of  tenancy  actually  existing 
under  the  lease.  The  word  means  some- 
times the  actual  use  of  premises  as  a  resi- 
dence or  as  a  place  to  store  goods,  but  that 
is  not  the  only  meaning  in  which  it  is  used. 


In  the  primary  and  most  familiar  sense  of 
the  word,  it  is  the  equivalent  of  the  word 
"possess."  It  implies  the  conception  of  per- 
manent tenure  for  a  period  of  greater  <m* 
less  duration.  Lane  v.  Nelson,  31  Atl.  864, 
866,  167  Pa.  602  (citing  Lacy  v.  Oreen,  84 
Pa.  620);  Morrow  v.  Brady,  12  R.  L  130,  131. 

Vse. 

"Occupied,**  as  used  in  Hill's  Ann.  Laws 
Or.  f  2732,  subd.  8,  exempting  from  taxa- 
tion such  real  estate  belonging  to  educa- 
tional Institutions  as  shall  be  actually  occu- 
pied for  the  purposes  for  which  they  were 
Incorporated,  is  synonymous  with  the  word 
"use."  Willamette  University  v.  Knight,  56 
Pac.  124,  126,  35  Or.  83. 

Real  estate  purchased  by  an  incorpo- 
rated charitable  Institution,  upon  which,  as 
soon  as  purchased,  the  corporation  begins 
to  erect  a  building  for  the  purposes  for 
which  it  was  incorporated,  will  be  deemed 
to  be  occupied,  and,  as  such,  exempt  from 
taxation,  under  Gen.  St  c.  11,  f  5,  cl.  3. 
New  England  Hospital  v.  City  of  Boston, 
113  Mass.  518,  520;  Trinity  Church  v.  City 
of  Boston,  118  Mass.  164,  166. 

In  Rev.  St  c  7,  §  5,  cl.  2,  relating  to 
exemptions  from  taxation  of  property  owned 
by  certain  educational  Institutions,  and  re- 
quiring that  the  property  exempted  should 
be  actually  occupied  by  them,  the  word 
"occupied"  was  not  used  in  the  general 
sense  in  which  a  corporation  or  individual 
may  be  said  to  occupy  their  real  estate 
when  it  is  not  occupied  by  any  one  else, 
but  in  the  sense  in  which  such  institutions 
as  an  incorporated  college,  academy,  hos- 
pital, or  like  Institution,  occupies  its  lands 
and  buildings  connected  therewith.  Lynn 
Workingman's  Aid  Ass'n  v.  City  of  Lynn, 
136  Mass.  283,  285. 

The  requisites  of  occupancy  of  land  for 
the  purpose  of  a  town  site  are  complied  with 
by  an  occupation  for  purposes  of  trade, 
commerce,  or  manufacture.  Leech  v.  Ranch, 
3  Minn.  448  (Gil.  332,  337);  Hagar  v.  Wikoff. 
39  Pac.  281,  283,  2  Okl.  580. 

Whole  interest  in  estate* 

"Occupy,"  as  used  in  a  provision  of  a 
lease  and  release  that  the  lessor  shall  live 
in  and  occupy  the  said  cottage,  with  the  ap- 
purtenances, as  he  theretofore  had  done  and 
then  did,  for  life,  reserves  the  whole  estate 
to  the  lessor  for  life.  Rex  v.  Inhabitants 
of  Batington, .  4  Term  R.  177,  179. 

"Occupancy,"  as  used  in  a  charter  of  a 
railroad  company  giving  it  the  right  to  take 
possession  of  land  on  paying  or  tendering 
damages  for  the  occupancy,  was  intended 
to  embrace  all  the  right  and  interest  which 
the  company  could  acquire  in  the  land. 
Mettler  v.  Easton  &  A.  R.  Co.,  25  N.  J.  Bq. 
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(10  O.  B.  Qreen)  214,  218;  Browning  t.  Camp- 
den  &  W.  B.  &  Transp.  Co..  4  N.  J.  Bq.  CB 
H.  W.  Green)  47,  54. 

OOOUPANT— OOOUPEBB. 

See  "Aetna!  Occnpant^;  "Bona  Fide  Oc- 
cupant" 
Ab  owner,  see  "Owner." 
Change  of  occupants,  see  "Cbange.'' 

An  occupant  is  one  who  has  the  actual 
use  or  possession  of  a  thing.  City  of  Ban- 
gor ▼.  Rowe,  57  Me;  436,  439. 

Of  lAad. 

"Occupant  of  the  land,^  as  used  in  a 
statute  requiring  commissioners  to  cause  no- 
tice in  writing  to  be  given  to  the  occupant 
of  land  over  which  a  contemplated  railroad 
is  to  run,  should  be  construed  to  mean  ac- 
tual occupant  People  ▼.  Supervisors  of  Al- 
legheny County  (N.  Y.)  86  How.  Prac  544, 
548. 

The  most  ordinary  meaning  of  the  word 
"occupant**  la  one  who  occupies  or  takes 
possession;  one  who  has  the  actual  use  or 
possession,  or  is  in  the  possession,  of  a 
thing.  Occupancy  is  said  to  be  the  act  of 
holding  possession.  Davis  y.  Baker,  14  Pac 
102.  103,  72  Cal.  494. 

Within  the  statutes  relating  to  forcible 
detainer,  the  word  "occupant"  is  defined  as 
one  who  within  five  days  preceding  such 
unlawful  entry  was  In  the  peaceable  and 
undisputed  possession  of  such  land&  Ken- 
nedy V.  Dickie,  69  Pac.  672,  674,  27  Mont 
70;  Shelby  y.  Houston,  88  CaL  410,  422. 
It  does  not  require  an  actual  residence — a 
personal  presence — ^but  only  that  occupancy 
which  is  sufBcient  in  cases  of  forcible  entiy, 
which  is  that  the  occupant  must  show  an  ac- 
tual, peaceable,  and  exclusive  possession. 
Shelby  y.  Houston,  88  Cal.  410,  422. 

"Occupant"  as  used  in  Rev.  St  i  1810^ 
relating  to  the  liability  of  railway  compa* 
niea  to  occupants  of  adjoining  lands  when 
cattle  are  injured  on  railway  tracks  in  con- 
sequence of  the  neglect  of  the  company  to 
erect  fences,  has  the  same  meaning  as  when 
used  in  other  statutes,  such  as  relate  to 
taxation,  partition,  fences,  highways^  etc., 
and  as  in  common  parlance,  and  means  one 
in  actual  possession.  Veerhusen  v.  Chicago 
&  N.  W.  Ry.  Co.,  11  N.  W.  433,  484,  53  Wia 
689  (citing  2  Abb.  Law  Diet  tit  •*Occupy^; 
Smith  V.  Sanger  [N.  Y.]  8  Barb. 


The  word  "occupant"  in  Gen.  St  1894, 
S  1808,  providing  that  whenever  the  su- 
pervisors of  a  town  receive  a  petition  to  lay 
out  a  highway,  they  shall  cause  notice  of 
the  time  and  place  fixed  for  hearing  thereon 
to  be  served  on  all  occupants  of  land  through 
which  the  highway  may  pass,  is  used  not 
in  the  sense  of  owner,  but  rather  synony- 


mously with  "possessor."     The  Legislatrrre 
undoubtedly  c(maldered  that  every  purpose 
would  be  subserved  by  requiring  notice    to 
be  served  iq[K>n  the  person  having  the  actual 
occupancy  or  possession  and  control  of  ttie 
land  to  be  affected  by  the  highway.     It    iai 
frequently  inconvenient  to  reach  the  owaer 
of  land  by  the  local  authorities,  because   ot 
his  nonresidence;   and,   in   the   supposition 
that   notice   to  the  occupant  or  person    Ixi 
possession  would  in  moat  Instances  reacb 
the  owner,  such  service  was  deemed  all  thstt 
was  necessary,  beside  the  general  service 
by  posting  the  same  in  a  public  place.     JL 
son   residing  upon   land   with    his   mother, 
who  had  a  life  estate  therein,  and  who  w&s 
in  control   thereof,   was  not  entitled  to    a 
notice.    Thompson  t.  Town  of  Berlin,  91  N. 
W.  25,  87  Biinn.  7. 

Same-^Acent  ov  eatploj^. 

''Occupant"  as  used  in  Sp.  St  1868»  c 
448;  S  3,  providing  that  if  any  sawdust  or 
refuse  wood  or  timber  of  any  sort  shall  be 
thrown  into  the  Penobscot  river  "by  any  per- 
son GP  persons  who  may  be  in  the  employ 
of  any  mill  owner  or  owners,  mill  occupant 
or  occupants,  such  owner  or  owners,  occu- 
pant or  occupants,  shall  also  be  liable"  f<Hr 
such  offenses,  does  not  apply  to  the  agent 
of  the  owner  and  lessor  of  a  milL  State 
V.  Coe,  72  Me.  466,  459. 

"A  servant  or  employ^  claiming  no  title 
or  interest  in  himself,  or  any  right  to  the 
possession,  is  not  an  occupant  within  the 
meaning  of  the  rules  of  law  governing  eject- 
ments. He  is  acting  under  the  control  of 
another,  and  it  is  only  in  another's  right 
that  he  occupies  the  premises.  Spencer  v. 
Kansas  City  Stockyards  Co.  (XJ.  S.)  56  Fed. 
741,  745  (citing  Sedg.  &  W.  Tr..  tit  "Land," 
§242). 

Where  a  pauper  employed  as  a  laborer 
by  the  board  of  ordinance,  having  previ- 
ously occupied  a  house  at  an  annual  rental 
of  £7,  which  was  then  purchased  by  the 
board,  still  continued  to  reside  in  part  of 
the  premises  at  a  weekly  rent  of  2s,  which 
was  deducted  from  his  wages»  and  during 
such  last  occupation  he  also  occupied  a  shop 
which,  together  with  the  house,  was  of  the 
annual  value  of  £10,  and  on  his  dismissal  he 
gave  up  possession  as  required,  his  last 
occupation  was  not  that  of  a  tenant,  but 
as  a  servant  and  no  settlement  was  gained 
thereby.  RcSi  v.  Inhabitants  of  Cheshunt,  1 
Bam.  &  Aid.  473,  476. 

A  clerk  who  attends  his  employer  on  a 
race  track,  and  records  in  a  book  bets  which 
his  employer  makes  on  the  races,  but  who 
makes  no  bets  himself,  is  not  guilty  of 
"occupying  a  place  on  the  ground  for  the 
purpose  of  recording  bets,**  within  Pen. 
Code,  S  351,  providing  a  punishment  for  such 
offensea  People  v.  Fallon,  46  N.  B.  302, 
152  N.  Y.  1;  46  N.  B.  802,  37  L.  B.  A.  419. 
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Tike  occupier  of  prop^ty,  who  la  held  to 
be  liable  criminally  for  nonrepair  of  a 
bridge*  the  rQ[Mdr  of  wliich  la  charged  on 
the  land,  should  be  one  in  whom  the  law 
anpposes  to  be  Tested  a  command  oyer,  and 
actual  possession  of  *tbe  profits  of,  the  land. 
An  Infant  inheriting  land  on  which  his 
gnardian  in  socage  resides,  and  on  which 
the  infant  did  not  except  on  occasional 
▼isltB,  was  not  snch  an  occupier  of  the  land, 
but  the  guardian  was  the  person  liable. 
Rez  ▼.  SuttCMi,  8  Adol.  &  BL  697,  000. 


A  husband  residing  with  his  wife  on  her 
separate  property  ia  not  the  occupant  of  the 
property  within  the  meaning  of  the  statute  al- 
lowiDg  lands  to  be  assessed  to  occupants.  The 
etatnte  meant  one  who  occupied  the  property 
in  his  or  her  own  right,  as  tenant  or  other- 
wise, and  in  the  absence  of  a  possession  by 
tlie  real  owner.  Hamilton  ▼•  City  of  Fond 
do  lAC  25  Wis.  496,  497. 

A  husband,  though  the  head  of  the  f  am- 
iiy.  Is  not  in  any  legal  sense  the  possessor  or 
occupant  of  the  house  or  land  owned  by  his 
wife,  and  in  or  upon  which  the  family  reside. 
Kayanas^  t.  Barber,  12  N.  Y.  Supp.  003,  60 
Hun,  60l 

Under  a  statute  of  New  York  providing 
tliat  real  estate  shall  be  assessed  and  taxed 
in  the  name  of  the  owner  or  occupant,  it  is 
held  that  a  husband  liying  separately  from 
his  wife  Is  neither  an  owner  nor  occupant  of 
land  belonging  to  his  wife,  so  that  an  assess- 
ment to  him  of  such  land  was  void.  Smith 
y.  Read,  51  Conn.  11,  13. 


adlovd. 

Code  Civ.  Proa  i  1100,  giving  an  ""occo- 
pant"  of  land  the  right  to  maintain  an  action 
for  an  unlawful  detainer,  would  not  include 
a  landlord  in  possession  merely  through  his 
tenant   Hammel  ▼•  Zobeleln,  61  Oal.  682, 688. 


Suae— Ifortgagee  in 

"Occupant,"  as  used  in  Bey.  St  a  116^ 
liTing  to  an  occupant  of  land  the  right  to  re- 
corer  gross  damages  awarded  by  a  jury  on 
a  complaint  for  flowing  land,  would  include  a 
mortgagee  who  makes  entry  under  his  mort- 
gage title  on  the  premises,  and  demands  of 
the  tenant  holding  by  parol  leases  from  the 
mortgagor  to  attorn  to  him,  to  which  demand 
the  tenant  has  acceded.  Abbott  ▼•  Upham, 
H  Bfass.  (13  Mete)  172,  174. 


To  make  one  an  occupant  within  a  stat- 
ute requiring  land  to  be  assessed  in  the  name 
of  the  occupant,  it  is  not  necessary  that  the 
person  should  have  his  home  upon  the  prem- 
ises, but  refers  to  one  who  lives  upon  his 
own  lands,  but  cultivates  or  raises  crope  upon 


other  lands  not  his  own.    Tweed  v.  Metcalf , 
4  Mich.  678,  680. 

^Occupant"  as  contained  in  a  deed  giv- 
ing a  right  to  take  water  from  a  certain 
spring  "by  the  aqueduct  as  now  laid  from 
said  house  to  said  spring  to  the  extent  and 
as  has  been  the  custom  of  the  occupant  of 
the  house  hereby  conveyed,**  refers  to  the  cus- 
tXMn  of  the  tenants,  and  not  tliat  of  the  orig- 
inal builder  of  the  aqueduct  Wright  v.  New- 
ton, 180  Mass.  652,  556. 

"^Occupier,"  as  used  in  a  law  which  de- 
clares that  the  occupier  and  not  the  owner  of 
the  building  is  liable  to  third  persons  for 
damages  arising  from  any  defect  in  the  build- 
ing, means  the  person  who  occupies  it  as  a 
tenant,  having  control  of  it,  and  not  merely 
the  person  who  physically  occupies  such 
huilding.  Ahem  v.  Steele,  22  N.  B.  193,  197, 
116  N.  Y.  208,  6  L.  B.  A.  449,  12  Am.  St  Bep. 
778  (citing  Cunningham  v.  Cambridge  Sav. 
Bank,  188  Mass.  480). 

The  term  "occupant,^  within  the  mean- 
ing of  the  statute  providing  that  one  who  oc- 
cupies land  without  epedal  contract  ahall  be 
liable  for  rent,  does  not  apply  to  one  who 
lives  with,  and  as  a  member  of  the  family 
of,  a  tenant,  in  pursuance  of  a  contract  with 
the  tenant    Tinder  v.  Davia,  88  Ind.  99,  101. 

A  statute  providing  tliat,  if  any  lands 
sold  and  conveyed  by  the  controller  be  in  the 
actual  occupancy  of  any  person,  the  grantee 
shall  serve  written  notice  on  the  person  oc- 
cupying such  land,  should  be  construed  to 
include  a  tenant  in  actual  possession  of  a 
portion  of  the  lands.  Boarders,  lodgers,  and 
servants,  however,  are  not  occupants,  within 
the  meaning  of  the  statute^  upon  whom  notice 
is  to  l>e  served.  National  Fire  Ina.  Co.  v.  Mc- 
Kay (N.  Y.)  6  Abb.  Prac.  (N.  S.)  446,  448. 

Six  persons  Jointly  leased  a  house  which 
they  and  others  used  for  the  purposes  of  a 
political  association.  The  rent  and  wages  of 
the  servants  who  had  charge  of  the  premises 
were  paid  out  of  a  common  fund,  to  which 
the  lessees  and  other  members  of  the  asso- 
ciation were  subscribers.  Various  members 
of  the  association  transacted  the  business  of 
the  association  on  the  premises,  and  the  les- 
sees when  in  London  frequented  the  premises, 
partly  transacting  the  business  of  the  asso- 
ciation, and  partly  transacting  their  own  af- 
fairs. Held,  that  the  possession  by  the  les- 
sees was  an  occupation  of  each,  within  2  Wm. 
IV,  c.  45,  S  27,  giving  the  right  to  vote  to  the 
actual  occupants  of  buildings,  either  in  their 
own  right  or  as  tenants.  LuCkett  t.  Bright, 
2  Mbjl  G.  ft  8. 198, 196. 

Under  Act  April  4,  1798,  directing  that  a 
writ  of  scire  facias  sued  out  to  preserve  the 
lien  of  a  judgment  on  real  estate  must  be 
served  on  the  terre-tenants  or  persons  occu- 
pying the  real  estate,  the  occupiers  are  those 
who  come  in  under  the  owners  of  the  fee 
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simple.    In  re  Dobner's  Ajuigneefly  1  Pa.  (1 
Barr)  101,  101. 

Of  pnblle  land* 

One  who  erects,  or  causes  at  his  own  ex- 
pense to  be  erected,  on  a  town  lot,  a  building 
for  the  purpose  of  trade  or  business,  is  an 
occupant,  within  the  town  site  law.  Hagar 
y.  Wlkoff,  89  Pac.  281,  2SS,  2  OkL  580;  Leech 
y.  Bauch,  8  Minn.  448,  453  (Oa  832, 


*'An  occupant,  within  the  meaning  of  the 
town  site  law  of  Congress,  Is  one  who  Is  a 
settler  or  resident  of  the  town,  and  Is  in  the 
bona  fide  actual  possession  of  the  lot  at  the 
time  the  entry  is  made."  Singer  Mfg.  Co.  y. 
Tillman  (Ariz.)  21  Pac.  818;  Hussey  y.  Smith, 
1  Utah,  129,  132. 

"Occupant,*'  as  used  in  the  law  of  the 
United  States  allowing  occupants  who  possess 
certain  qualifications,  and  who  haye  made  a 
certain  character  of  improyements,  to  pre- 
empt a  quarter  section  of  land,  means  the 
person  who  is  Hying  on  the  quarter  to  be  pre- 
empted, but  does  not  necessarily  mean  one 
who  is  in  possession  of  the  entire  quarter. 
The  person  Hying  on  a  quarter  section,  and 
possessing  the  other  qualifications  of  a  pre- 
emptor,  and  haying  made  the  necessary  im- 
proyements, is  entitled  to  pre-empt  the  entire 
quarter,  though  he  may  not  be  in  actual  pos- 
session of  a  tenth  part  thereof.  O'Neale  y. 
Cleayeland,  8  Ney.  486,  492. 

"Occupant,"  as  used  in  the  laws  of  the 
United  States  relating  to  occupants  of  goyern- 
ment  lands,  and  entitling  them  to  a  deed  to 
the  land  under  certain  conditions,  and  on 
proof  of  actual  occupancy,  meant  that  the 
party  should  haye  the  actual  use  or  posses- 
sion of  land.  The  acts  necessary  to  consti- 
tute possession  must  in  a  great  measure  al- 
ways depend  on  the  character  of  the  land, 
and  the  locality  and  object  for  which  it  is 
taken  up.  But  in  all  cases  where  a  party  re- 
lies solely  on  the  possession  there  must  be  a 
subjection  of  the  land  to  the  will  and  control 
of  the  claimant  The  occupant  must  assert 
an  exclusiye  ownership  oyer  the  land,  and  his 
acts  must  at  all  times  be  in  harmony  with 
his  title.  His  possession  must,  in  the  lan- 
guage of  the  authorities,  be  apparent,  open, 
notorious,  and  unequlyocal  pedis  possessio, 
carrying  with  It  the  eyidence  and  marks  of 
ownership.  Lechler  y.  Chapin,  12  Ney.  65, 
72  (citing  Eureka  Min.  &  Smelting  Co.  y. 
Way,  11  Ney.  171,  and  authorities  there 
cited). 

Of  sawmilL 

The  hiring  of  logs  to  be  sawed  does  not 
constitute  the  owner  of  them,  if  a  nonresi- 
dent, such  an  occupant  of  the  sawmill  as  to 
subject  the  logs  to  taxation  in  the  town 
wherein  the  mill  is  situated,  within  St  1845, 
c.  151,  §  10,  cL  1,  proyidlng  that  all  goods, 
wares,  and  merchandise^  and  all  logs,  timber. 


boards,  and  other  lumber,  in  any  city,  toveo* 
or  plantation  within  this  state,  other  tlutn 
where  the  owners  reside,  shaU  be  taxed  iJX 
such  dly,  town,  or  plantation,  **if  the  ownexv 
occupy  any  store,  shop,  mill,  or  wharf  there- 
in, and  shall  not  be  taxed  where  the  owners 
reside."  CampbeU  y.  Iiftabitants  of  Machiaa, 
33  Me.  419. 

Of  street* 

The  dly  of  St  Louis  Is  not  the  '*occii- 


pant*'  of  that  portion  of  a  street  which 
been  set  apart  by  ordinance  as  a  stand  for 
market  wagons  during  certain  hours  of  tbe 
day,  within  Rey.  Ord.  1866,  p.  829,  S  21,  mail- 
ing the  owner  or  occupant  of  property  front- 
ing on  portions  of  streets  Uable  to  the  con- 
tractor for  the  cost  of  repaying  the  streets. 
Blxler  y.  Hagan,  42  Mo.  867,  87& 

OOOUPANT  STATUTES. 

Statutes  which  proylde  that  a  bona  fide 
occupant,  making  lasting  improyements  In 
good  faith,  shall  haye  a  lien  upon  the  estate 
recoyered  by  the  real  owner,  to  the  extent 
that  his  improyements  haye  increased  tlie 
yalue  of  the  land,  are  called  betterment  or 
occupant  statutes.  Jones  y.  Great  Southern 
Fireproof  Hotel  Co.  (U.  &)  86  Fed«  870»  386^ 
30  a  C.  A.  10& 

OOOUPATION. 

See  "Usual  Occupation.** 
Like  occupation,  see  "Like.** 
Occupation  of  land,  see  "Occupancy — Oc- 
cupation— Occupy  (Of  land)." 
Other  occupation,  see  "Other.** 

••Occupation,"  as  used  in  Code  Cly.  Proc 
§  1187,  requiring  a  materialman  to  file  his 
lien  claim  within  80  days  after  the  comple- 
tion of  the  structure,  and  proyidlng  that  the 
occupation  of  the  structure  by  the  owner  shall 
be  deemed  concluslye  eyidence  of  completion, 
should  be  construed  to  include  the  releasing 
of  the  contractor,  and  the  taking  control  and 
possession  of  the  work  by  the  owner  for  the 
purpose  of  completing  it  Giant  Powder  Co. 
y.  San  Diego  Flxune  Co.,  26  Pac.  976,  88  Cal. 
20. 

Of  dwelllAS  l&ovse* 

When  used  in  a  will  glying  the  testator's 
widow  the  use  and  occupation  of  his  mansion 
house,  "occupation"  does  not  mean  Hying  and 
residing,  in  the  absence  of  any  language  in 
the  will  which  implies  a  personal  occupation 
or  residence.  Beeye  y.  Troth  (N.  J.)  42  AtL 
671,  674. 

The  occupation  of  a  house  is  not  snfil- 
dent  to  satisfy  the  words  ''Hye  and  reside" 
in  it  Fillingham  y.  Bromley,  1  Turn,  ft  R. 
630,686b 
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"By  the  term  'occapation'  is  meant  use 
•r  tenure,  as  of  a  honae."  Fleming  t.  Mad- 
dox,  80  Iowa,  289,  241. 

JTor  a  dwelling  tiotne  to  be  in  a  state  of 
oocopation,  there  must  be  In  It  the  presence 
of  linman  beings,  as  at  their  costomary  place 
•f  abode,  not  absolutely  and  nnintermptedly 
continnons,  bot  that  most  be  the  place  of 
usual  retnm  and  habitual  stoppage.  For 
what  length  of  time  it  may  remain  nnocco- 
pled  will  depend  upon  the  circumstances. 
Tan  Derhoof  y.  Agricultural  Ins.  Co.,  12  N. 
Y.  St  Rep.  8il,  84a 

Of  pob4« 

Stocking  a  great  pond  with  a  new  species 
of  fish,  and  closing  tlie  outlet  with  a  wire 
screen,  is  a  sufficient  occupation  of  a  pond  for 
the  purpose  of  artificially  cumvating  and 
maintaining  fish  therein,  within  St  1807,  c. 
384.  Commonwealth  T.  Weatherhead,  110 
175»  178. 


Of  wbmrf  . 

The  piling  of  sawed  lumber  upon  a  wharf 
to  season,  and  the  payment  of  wharfage 
therefor,  do  not  constitute  such  an  occupa- 
tion of  the  wharf  as  to  make  the  lumber 
taxable  there,  inrtead  of  at  the  owner's  resi- 
dence. Stockwell  T.  Inhabitants  of  Brewer, 
00  Ma  288.  28a 

OCCITPATION  CVoeatimO. 

As  property,  see  "Property.* 

Occupation  is  defined  to  be  that  which 
occupies  or  engages  the  time  or  attention; 
the  principal  business  of  one's  life;  yoca- 
tion;  employment;  calling;  trade.  Union 
Mat  Ace.  Ass'n  y.  Frohard,  25  N.  B.  642,  648, 
13!  IlL  228»  10  L.  B.  A.  888,  28  Am.  St  Rep. 
064. 

''Occupation"  means  regular  business. 
Standard  Life  ft  Ace.  Ins.  Co.  y.  Fraser  (U. 
8.)  76  Fed.  70S,  700,  22  C.  a  A.  499. 

The  word  "occupation,''  as  used  in  an 
tosnrance  policy  stating  that  any  member 
receiying  an  injury  while  engaged  tempora- 
rily or  otherwise,  in  an  occupation  more  has- 
nrdons  than  the  one  in  which  he  was  en- 
gaged when  insured*  means  the  yocation, 
profession,  trade,  or  calling  which  the  as- 
Bnred  has  engaged  in  for  hire  or  profit,  and 
does  not  preclude  him  from  the  performance 
of  acts  and  duties  which  are  simply  ind- 
dents  connected  with  the  daily  life  of  men 
in  any  or  all  occupations.  Union  Mut.  Ace. 
Ass'n  T.  Frohard,  25  N.  B.  642,  648,  134  III 
228,  10  L.  R.  A.  388,  28  Am.  St  Rep.  664; 
Hess  T.  Preferred  Masonic  Mut  Aca  Ass'n, 
70  N.  W.  460,  462,  112  liUch.  196,  40  L.  B^  A. 
444;  or  tran  engaging  in  mere  acts  of  ex- 
ercise, diyersion,  or  recreation,  and  hence  a 
merchant  who  was  killed  while  hunting 
6Wds.AP.-4I 


could  not  be  said  to  be  engaged  in  the  occu- 
pation of  a  hunter  at  the  time  of  his  death, 
so  that  his  beneficiary  would  be  only  enti- 
tled to  the  indemnity  allowed  in  case  of  a 
hunter,  Union  Mut  Aca  Ass'n  y.  Frohard, 
25  N.  BL  642,  643,  134  111.  228,  10  L.  R.  A. 
383,  23  Am.  St  Rep.  664;  Wildey  Casually  Co. 
y.  Sheppard,  59  Pac  661,  652,  61  Kan.  351, 
47  L.  R.  A.  650;  Holiday  y.  American  Mut 
Ace  As8*n,  72  N.  W.  448,  449,  108  Iowa,  178, 
64  Am.  St  Rep.  170. 

Within  the  meaning  of  the  statute  im- 
posing a  tax  upon  all  occupations,  the  keep- 
ing of  a  priyate  billiard  table  for  the  use 
of  the  owner  and  his  guests,  for  which  no 
charge  is  made  or  profit  derlyed  therefrom, 
directly  or  indirectly,  is  not  an  occupation. 
The  word  "occupation,"  as  used  in  the  Con- 
stitution, authorizing  such  a  tax,  and  in  the 
statute  imposing  the  tax,  means  a  profitable 
pursuit,  or  a  pursuit  undertaken  and  prose- 
cuted for  a  profit  Tarda  y.  Benseman,  31 
Tex.  277,  282. 

In  construing  Pen.  Code,  art  110,  pro- 
yidlng  that  *'any  person  who  shall  pursue 
or  follow  any  occupation,  calling,  or  profes- 
sion, or  do  any  act  taxable  by  law,  without 
first  obtaining  a  license  therefor,  shall  be 
fined,"  as  applied  to  a  charge  of  an  unli- 
censed sale  of  intoxicating  liquors  by  one 
who  neyer  followed  the  occupation  of  selling 
liquors,  but  on  the  day  alleged  in  the  infor- 
mation had  sold  four  bottles  of  medicated 
bitters  that  was  an  intoxicant  when  drunk 
in  sufficient  quantities,  the  court  said:  ''A 
single  sale  of  intoxicating  liquors  would  not 
of  itself  constitute  pursuing  or  following  the 
occupation  of  a  liquor  dealer.  'Occupation,' 
as  used  in  this  statute,  and  as  understood 
commonly,  would  signify  yocation,  calling, 
trade,  or  business  which  one  principally  en- 
gages in  to  procure  a  liying  or  obtain  wealth. 
It  is  not  the  sale  of  liquor  that  constitutes 
this  offense.  It  is  the  business  of  engaging 
in  the  sale  without  paying  the  occupation 
tax.  It  does  not  require  eyen  a  single  sale 
to  constitute  the  offense,  for  a  person  may 
engage  in  the  business  without  succeeding 
in  it  eyen  to  the  extent  of  one  sale.  So,  on 
the  other  hand,  a  person  may  make  occa- 
sional sales  of  liquor  without  pursuing  or 
following,  or  intending  to  pursue  or  follow, 
the  occupation  of  selling  liquor."  Standford 
y.  State,  16  Tex.  App.  831,  332 ;  Williams  y. 
State,  5  S.  W.  136.  137,  23  Tex.  App.  499; 
State  y.  Austin  Club,  88  &  W.  M3,  115,  89 
Tex.  20,  30  L.  R.  A.  500. 

A  person  is  not  engaged  in  the  "occupa- 
tion of  yending  medicine,"  who,  while  per- 
forming missionary  duties,  sold  three  bottles 
j  of  a  mixture  which  was  called  the  *'Oil  of 
I  Life" ;  the  person  not  being  in  the  business 
!of  selling  this  oil,  but  his  occupation  and 
!  profession  being  that  of  a  missionary  preach- 
er.    ''Occupation"  means  a  yocatitui,  trade. 
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or  bnsliien  in  wlil<di  one  principally  engages 
to  make  a  living  or  to  obtain  wealth.  Loye 
T.  State,  20  &  W.  978.  81  Tez.  Gr.  B.  489. 

The  phrase  ''oocapation  or  exposure 
classed  by  this  company  as  more  hasardons,*' 
in  a  life  policy,  was  oonstroed  to  mean  dis- 
tinct, classified  occupations  or  employments, 
such  as  raihroad  conductors,  brakemen,  en- 
gineers, bUcksmlths,  carpenters,  etc.,  and  not 
to  include  the  act  of  insured  in  attempting 
to  board  a  moving  train,  he  in  fact  not  being 
a  railroad  employ^.  Biiller  v.  Travelers'  Ins. 
Ck>.,  40  N.  W.  8S9,  840,  89  Minn.  548. 

Attorney  in  f  aet  or  snardlaa* 

"Occupation,*'  as  used  in  Act  April  15, 
1834  (P.  L.  612)  S  4  making  all  offices  and 
posts  of  profit,  professions,  trades,  and  occu- 
pations taxable,  should  be  construed  to  In- 
clude an  employment  or  business.  One  who 
had  become  the  attorney  in  fact  of  some  of 
the  owners  of  a  large  and  valuable  estate, 
consisting  of  lands  and  ironworks,  etc.,  and 
the  guardian  of  the  remaining  owners  of  the 
.  same,  who  were  minors,  and  had  undertaken 
to  superintend  and  manage  the  whole  estate, 
for  which  he  was  to  receive  and  had  been 
receiving  $2,000  a  year  for  attending  to  and 
managing  it,  was  engaged  in  an  occupation, 
within  the  meaning  of  the  statute.  Ck)mmis- 
sloners  of  Lebanon  Ck>unt7  v.  B^ynolds  (Pa.) 
7  Watts  ft  S.  829,  880. 

Bvildiiic  wmtnyotmf. 

Code  Or.  S  211,  exempting  from  execu- 
tion tools  and  implements  used  by  a  person 
engaged  in  any  "trade,  occupation,  or  profes- 
sion," does  not  include  the  business  of  a 
building  contractor.  In  i^  Whetmore  (U. 
&)  29  Fed.  Gas.  921« 

BCaaiifaotiirer. 

Under  a  statute  exempting  tools,  imple- 
ments, etc.,  to  enable  a  person  to  carry  on 
the  profession,  trade,  occupation,  or  busi- 
ness in  which  he  is  wholly  or  principally 
engaged,  a  manufacturer  is  entitled  to  the 
exemption.  Wood  v.  Bresnaham,  80  N.  W. 
20e,  208,  63  liich.  614. 

Minister. 

The  term  ''occupations,'*  In  Act  April  29, 
1844,  S  32,  declaring  that  all  offices,  posts  of 
profit,  professions,  trades,  and  occupations, 
except  the  occupation  of  farmers,  shall  be 
valued,  assessed,  and  subject  to  taxation.  In- 
clude a  minister  of  the  gospel.  Miller  v. 
Kirkpatrick,  29  Pa.  (5  Casey)  226,  229. 

PuUio  office* 

"Occupation"  means  calling  or  avoca- 
tioUf  and  embraces  the  duties  of  a  public 
office.  Schuchardt  v.  People,  99  IlL  501,  506, 
89  Am.  Rep.  34. 


OOOUPATION  TAX. 

As  assessment  see 

An  occupation  tax  Is  peculiar  la  Its 
character.  It  is  not  a  tax  upon  prop^ty, 
but  upon  the  pursuit  which  a  man  follovrs 
hi  order  to  acquire  property  and  support  his 
family.  It  is  a  tax  upon  income,  in  tlie 
sense  only  that  every  other  tax  is  a  tax  upon 
income;  that  is  to  say,  it  reduces  a  man's 
fair  income  by  the  precise  amount  of  tbe 
tax,  but  it  Is  an  income  tax  In  no  sense. 
Appeal  of  Banger,  109  Pa.  79;  95. 

An  occupation  tax  la  a  tax  upon  an  oc^ 
cupation  or  the  prosecution  of  a  business, 
etc  ^he  distinction  between  a  tax  upon 
a  business,  and  what  might  be  termed  a  li* 
cense,  is  that  the  former  is  exacted  by  rea- 
son of  the  fact  that  the  business  is  carried 
on,  and  the  latter  Is  exacted  as  a  conditi<Mi 
precedent  to  the  right  to  carry  It  on.  In 
the  one  case  the  individual  may  rightfully 
engage  in  and  carry  on  the  business  with- 
out paying  a  tax.  In  the  other  he  cannot." 
Adler  v.  Whitbeck,  9  N.  BL  672,  676,  44  Ohio 
St  539. 

The  tax  Imposed  by  Laws  March  24, 
1881,  Imposing  on  every  firm,  person,  or  as- 
sociation of  persons  owning  or  running  anj 
palace,  sleeping,  or  dinlug  room  cars  not  own- 
ed by  the  railroad  company  an  annual  tax, 
is  an  occupation  tax,  which  is  unconstitn- 
tional,  because  it  is  not  equal  and  uniform, 
as  it  exempts  one  class  of  persons  pursuing 
an  occupation,  and  imposes  a  tax  on  others 
pursuing  the  same  occupation.  Pullman  Pal- 
ace Gar  Co.  v.  State,  64  Tex.  274^  276^  58 
Am.  Rep.  76a 

OOOUPIED  A8  DWEXXXNO  HOUSE. 

A  condition  in  a  fire  policy  that  it  Is  to 
be  occupied  as  a  dwelling  house  does  not 
render  the  policy  Invalid  because  a  part  of 
the  building  insured  Is  used  as  a  stable.  If 
the  family  live  in  the  building,  it  is  not  de- 
prived of  its  character  as  a  dwelling  because 
domestic  animals  are  also  housed  there. 
Hannan  v.  Williamsburg  Oily  Fire  Ins.  Co., 
45  N.  W.  1120,  1122,  81  Blich.  656,  9  L.  B^  A. 
127. 

A  recital  in  a  policy  of  fire  insurance 
that  the  building  insured  is  occupied  as  a 
dwelling  is  ordinarily  a  warranty  by  the  in- 
sured that  the  building  so  described,  and  on 
which  the  risk  is  taken,  is  in  fact  at  the 
time  of  issuing  the  policy  a  building  occu- 
pied only  as  a  dwelling  house.  Maher  v. 
Hibemia  Ins.  Ca,  67  N.  Y.  283,  288. 

In  an  application  for  fire  Insurance^  and 
in  a  policy  issued,  the  premises  were  de- 
scribed as  occupied  by  a  certain  Individual 
as  a  private  dwelling  or  residence.  Held, 
that  such  Glahse  should  not  be  construed  to 
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anKnmt  to  a  warnuit7  of  the  ccmtiiiQaiioe 
of  the  occupation  during  the  risk,  and  there- 
fore the  Insurer  was  liable,  though  before 
the  I088  the  occupant  had  remoyed  and  left 
the  premises  vacant  O'Nell  t.  Buffalo  lire 
Ins.  Co^  8  N.  7.  (8  Comst)  122. 

OGGXJPIED  AS  A  MOBOGOO  FAOTOBT. 

An  Insurance  policy  describing  the  prop- 
erty Insured  as  ''occupied  as  a  morocco  fac- 
tory" Indicates  the  use  h>ntemplated  by  the 
partieB  to  the  contract,  and  hence,  there  be- 
ing a  proYlsion  In  the  policy  that  In  case 
the  property  should  become  unoccupied  the 
poUcy  should  l>e  suspended.  It  became  unoc- 
cupied on  a  total  and  absolute  suspension 
of  the  business;  that  is,  when  It  ceased  to 
be  oocnpled  as  a  morocco  factory.  Halpln 
T.  Phenlz  Ins.  Co.,  28  N.  B.  482,  488,  118 
N.  T.  165  (dted  in  Caraher  y.  Boyal  Ina  Gow 
17  M.  Y.  Bupp.  864,  68  Hud,  82). 

OCGVPIED  AS  A  BESCDEKOE. 

The  term  ''oocnpled  as  a  residence,"  as 
used  in  a  statate  exempting  homesteads  so 
occupied  from  setsure  and  sale  on  Judicial 
process,  means  that  the  premises  shall  be 
the  home  of  the  party  claiming  a  homestead 
right  therein,  and  this  implies  a  permanent 
occupation;  and  hence  mere  temporary  ab- 
sence by  the  householder  and  his  family, 
without  acquiring  another  home,  does  not 
constltDte  an  abandonment  of  the  right 
Potts  y.  Dayenport,  79  111.  466,  468. 

Const  art  16,  S  9t  which  proyides  that 
a  hiHnestead  "occupied  as  a  residence  by  the 
family  of  the  owner,"  together  with  all  the 
improyements  on  the  same,  etc,  shall  be  ex- 
empt from  sale  under  ivocess  of  law,  etc* 
la  construed  so  that  a  purchase  of  a  home- 
stead with  a  yiew  to  occupancy,  followed 
by  an  occupancy  within  a  reasonable  time, 
will  secure  ab  initio  the  exemption  of  the 
homestead  from  sale  <m  execution  or  other 
process,  as  proyided  by  this  section  of  the 
Constitution.  Ingels  y.  Ingels,  82  Pac.  887, 
388,  60  Kan.  766.  It  does  not  always  require 
an  actual  occupancy,  but  may  sometimes 
permit  a  oonstructiye  occupancy.  Ashton  t* 
Ingle,  20  Kan.  670,  671,  27  Am.  Bep.  197. 

Under  the  homestead  exemption  laws 
(Comp.  Laws  1879,  p.  437,  S  l)t  where  the 
•wner  had  a  family,  consisting  of  a  wife  and 
diildren,  who  resided  in  Illinois,  and  the 
owner  neyer  had  any  Intention  of  bringing 
them  to  reside  on  the  property  in  Kansas, 
he  cannot  be  said  to  haye  occupied  the  prop- 
erty with  his  family,  so  as  to  render  the 
aame  exempt  Farlln  t.  Book,  26  Kan.  897* 
408L 

"Occupied  as  a  family  resldenoe,'*  as 
used  in  a  fire  policy  describing  the  house 
faisnred  as  occupied  as  a  family  residence, 


must  be  construed  and  regarded  as  a  repre- 
sentation as  to  the  then  use  of  the  bouse, 
and  not  as  a  warranty  or  obligation  that 
it  should  continue  to  be  so  used  during  the 
continuance  of  the  policy.  Imperial  Fire  Ins. 
Co.  y.  Kieman,  83  Ky.  4^  471« 

OOOITPIED  A8  8TOBE. 

Where  property  insured  was  described 
as  a  fiye-story  bride  building  "occupied  as 
stores  on  the  first  floor,**  and  such  floor  was 
diyided  into  seyeral  rooms,  the  policy  did 
not  require  that  all  the  rooms  should  be 
occupied  for  stores  at  the  same  time;  it  be- 
ing satisfied  if  any  of  the  rooms  were  so 
occupied.  Carter  y.  Humboldt  Fire  Ins.  Co., 
17  Iowa,  466,  469. 

OOOITPIED  A8  STOBBHOVflB. 

Where  an  application  for  fire  insurance 
described  the  premises  to  be  insured  as  a 
building  occupied  as  a  storehouse,  such  lan- 
guage was  not  a  warranty  that  the  building 
was  used  only  as  a  storehouse,  but  was  a 
mere  representation.  Wall  t.  Howard  Ins. 
Ca  (N.  Y.)  14  Barb.  888,  391. 

The  words  "occupied  as  a  storehouse," 
in  a  fire  policy  in  which  there  are  other 
words  to  identify  the  building  containing 
the  properly  insured,  haye  been  held  to  ex- 
plain a  fact  relating  to  the  risk,  and  cannot 
be  regarded  as  employed  for  any  other  pur- 
pose, or  as  implying  that  the  house  is  not 
occupied  for  any  other  purpose.  Texas 
Banking  ft  Ins.  Ca  t.  Sonne,  49  Tex.  4^  11« 

OCCUPIED  DWEIXINO  HOUSE. 

A  house  used  as  a  place  of  residence 
by  a  man  and  his  family  is  an  occupied 
dwelling  house,  within  the  meaning  of  Pen. 
Code,  S  138,  though  eyery  member  of  the 
family  may  be  temporarily  absent  at  a 
time  when  the  house  is  maliciously  and 
willfully  burned.  Meeks  t.  State,  27  &  B. 
679,  102  Ga.  672. 

OOOITPIED  FOB  SAME  PUBPOSE. 

A  condition  in  a  lease  of  property  oe> 
cupied  for  the  manufacturing  of  carpet  bags, 
that  "the  property  is  to  be  occupied  for  the 
same  purpose  as  it  is  now,**  is  not  yiolated  by 
the  use  of  the  property  for  the  manufacture 
of  caps.  Shumyeay  t.  ColUns^  72  Mass.  (6 
Gray)  227,  231. 

OOOUPT* 

See  "Occupancy -^Ooeupatloii-^  Occupy 
(Of  Land)."* 

The  word  "occupy^  la  defined  by  the 
Century  Dictionary  as  'Ho  take  possession 
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of;  te!ze;  take  up;  employ;  to  take  posseih 
Bion  of  and  retain  or  keep;  enter  npon  the 
possession  and  nse  of;  hold  and  nse;  espe- 
cially to  take  possession  of  a  place  as  a 
place  of  residence,  or,  in  warfare,  a  town 
or  country,  and  to  become  established  in  It; 
to  be  in  possession  or  occupation;  hold  pos- 
session; be  an  occupant;  have  possession 
and  use."    Lyons  y.  Audry,  81  South.  38,  89, 

106  La.  850,  55  L.  R.  A.  724,  87  Am.  St 
Rep.  299. 

"To  occupy^  means  **to  hold  in  posses- 
sion; to  hold  or  keep  for  use,  as  to  occupy 
an  apartment"  Missionary  Soc.  of  M.  E. 
Church  y.  Dalles  City,  2  Sup.  Ct  672,  674, 

107  U.  &  836,  27  L.  Ed.  546  (citing  Webst 
Diet). 

•T^o  occupy"  means  to  take;  to  seise;  to 
hold  or  get  possession  of;  to  haye  in  pos- 
session and  use  of  a  thing — ^and  is  applicable 
to  personal  property  as  well  as  to  realty. 
Herman  y.  Katz,  47  S.  W.  86,  87,  101  Tenn. 
118,  41  L.  R.  A.  700;  Coleman  y.  Bberly,  76 
Pa.  (26  P.  P.  Smith)  197,  201. 

The  use  of  the  words  "hold  and  oc- 
cupy" in  a  lease  which  recites  that  the  les- 
see shall  hold  and  occupy  the  premises  for 
a  term  of  years  amounts  to  a  general  coye- 
nant  for  quiet  enjoyment  during  the  term. 
Ellis  y.  Welch,  6  Mas&  246-250,  4  Am.  Dec. 
122. 

"Occupied  by  me,"  as  used  in  the  follow- 
ing deylse,  "I  giye  to  my  dear  wife,  E.  B. 
F.,  during  her  natural  lifetime,  the  house 
and  lot  occupied  by  me  in  Market  street 
in  the  city  of  Camden,  together  with  the  lot 
adjoining  the  same  on  the  east" — are  used 
merely  to  Identify  the  corporeal  heredita- 
n^ent  deyised.  Fetters  y.  Humphreys,  19 
N.  J.  Eq.  (4  C.  m  Qreen)  471,  480. 

Where  a  municipal  proyision  proyides 
that  no  one  shall  occupy  any  stand  within 
a  certain  market  without  permission  from 
the  clerk,  etc.,  a  stand  may  be  occupied, 
within  the  meaning  of  the  regulation,  by  a 
person  haying  a  box  within  the  limits  of 
the  market  containing  articles  for  sale,  and 
offering  them  for  sale.  Commonwealth  t* 
Rice,  50  Masa  (9  Mete.)  253,  256. 

ooouPTnro  oi.AiMAirr. 

When  any  person  has  settled  upon  any 
real  estate,  and  occupied  the  same  for  three 
years,  under  or  by  ylrtue  of  any  law  or  con- 
tract with  the  proper  officers  of  the  state 
for  the  purchase  thereof,  or  under  any  law 
of,  or  by  yirtue  of  any  purchase  from,  the 
United  States,  and  shall  haye  made  yaluable 
Improvements  thereon,  and  shall  be  found 
not  to  be  the  owner  thereof,  or  not  to  haye 
acquired  a  right  to  purchase  the  same  from 
the  state  or  the  United  States,  such  person 
shall  be  an  occupying  claimant  within  the 


meaning  of  the  chapter  relating  to  occupyfi'^ 
claimants.    Rey.  St  Utah  1898,  1 2025. 

OCCUR. 

The  word  •^occnr,**  as  used  In  a  policy 
of  fire  insurance  providing  that  no  actloo 
can   be   maintained  on   such   policy  unless 
commenced  within  the  term  of  12  mon-tlia 
next  after  such  loss  or  damage  shall  occur, 
must  be  construed  as  synonymous  with  **ae- 
crue";    meaning    that    the    limitation    com- 
mences when  the  loss  is  due  and  payable, 
and  not  from  the  time  of  the  physical  burn- 
ing of  the  property.     Though  there  is    un- 
doubtedly a  difference  in  the  derivation  and 
etymological    meaning  of    the   words    "ac- 
crue" and  "occur,"  yet  as  used  by  insurers 
in  contracts   of   insurance,   they   have    tbe 
same  signification;  representing  the  happen- 
ing of  an  event  from  which  a  claim  arises. 
Moreover,   this    construction    accords    with 
the  general  rule  which  regards  the  statute 
of  limitations  as  beginning  to  run  on  a  con- 
tract of  indemnity  from  the  time  at  which 
the  plaintiff  is  actually  damaged,  and  not 
from    the    happening    of    the    event    from 
which    the    loss    arises.     Steen    v.    Niagra- 
ra  Fire  Ins.  Co.,  89  N.  T.  815,  824,  42  Am. 
Rep.  297;  Hay  y.  Star  PIre  Ins.  Co.,  77   N. 
Y.  235,  243,  33  Am.  Rep.  607;  Chandler    ▼. 
St  Paul  Fire  &  Marine  Ins.  Co.,  21  Minn. 
85,  80,  18  Am.  Rep.  385.     See,  also,   Steen 
y.  Niagara  Fire  Ins.  Co.  (N.  T.)  61  How. 
Praa  144,  146. 

''Occur,'*  as  used  in  a  fire  insurance  pol- 
icy requiring-  an  action  to  be  commenced 
thereon  within  12  months  after  the  loss  shall 
occur,  is  not  to  be  construed  in  the  sense 
of  "accrue."  The  word  "occur**  means  to 
happen,  in  its  general  and  most  popular 
sense,  while  the  word  "accrue**  is  to  be  add- 
ed or  attached  to  something  else,  in  its  gen- 
erally received  sense.  The  loss  occurred 
at  the  time  the  fire  destroyed  the  property. 
Johnson  v.  Humboldt  Ina.  Co,  91  lit  tt2,  94, 
33  Am.  Rep.  47. 

OCEAN. 

See  "Western  Ocean.** 

The  open  sea,  the  high  seas,  the  ocean, 
is  that  which  is  the  common  highway  of 
nations,  the  common  domain,  within  the 
body  of  no  country,  and  under  the  p..r- 
ticular  right  or  Jurisdiction  of  no  sovereign, 
but  open,  free,  and  common  to  all  alike,  aa 
a  common  and  equal  right  United  States 
y.  Morel  (U.  &)  26  Fed.  Cas.  1810,  1312. 

The  term  "ocean,"*  when  used  as  a 
boundary  of  land  granted,  means  the  ocean 
at  the  ordinary  high-water  mark.  Seaman 
y.  Smith,  24  111.  521,  524. 
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The  ocean  was  thought  bj  8tr  Mat- 
thew Hale  to  include  only  that  portion  of 
the  sea  which  Ilea  without  the  body  of  a 
connty,  and  not  to  include  **the  arma  or 
branches  of  the  sea  lying  within  the  faucea 
teme,  where  a  man  may  reasonably  dis- 
cern between  shore  and  shore,  which  is  or 
may  be  within  the  body  of  a  county." 
De  Jure  Mar.  c  4.  United  States  v.  Rod- 
gers,  14  Sup.  Ot  109.  Ill,  150  U.  S.  249,  37 
L.  Ed.  1071;  United  States  r.  Grush  (U.  S.) 
26  Fed.  Cas.  48,  51. 

^n  other  matters  than  crimes  connected 
with  admiralty  Jurisdiction,  it  may  be  im- 
portant at  times  to  discriminate  between  the 
seas  and  the  high  seas,  but  I  apprehend 
that  in  crimes  the  seas'  or  *the  high  seas' 
or  'the  ocean'  means  much  the  same."  United 
States  Y.  New  Bedford  Bridge  (U.  &)  27 
Fed.  Cas.  91,  12a 

The  term  "ocean"  has  the  same  mean- 
ing as  the  term  "main  sea,"  and  is  used  to 
designate  that  portion  of  the  sea  which 
lies  outside  the  body  of  the  county,  and  is 
distinguished  from  the  term  "sea,"  in  that 
the  latter  includes  arms  or  branches  of 
the  sea  which  may  be  within  the  body  of 
the  county.  De  LotIo  t.  Boit  (U.  8.)  7  Fed. 
Gas.  418,  428. 

OCEAH  WATERS. 

The  phrase  "ocean  waters"  embraces 
tU  waters  opening  directly  or  indhrectly 
into  the  ocean,  and  navigable  by  shipa^  for- 
eign or  domestic,  coming  in  from'  the  ocean, 
of  draft  as  great  as  is  drawn  by  the  larger 
ahlps  which  trayerse  the  open  seas.  The 
Victoiy  (U.  8.)  68  Fed.  681,  688. 

OCTB. 

The  objection  that  "Octb.,"  In  a  writ 
commanding  the  sheriff  to  summon  the  de- 
fendant "to  appear  before  the  Judges  on 
the  first  day  of  their  next  octb.  term,  to  be 
holden  on  the  third  Monday  of  said  month," 
expressed  no  particular  month,  is  too  slight, 
as  the  abbreyiated  word  could  not  be  mis- 
taken. Keams  t.  State  (Ind.)  8  BlacU.  834, 
337. 

ODIUM. 

"Odium"  means  hatred,  dislike,  and  it  is 
used  in  such  sense  in  Rer.  St  1881,  §  412, 
proTiding  that  the  court  in  term,  or  the 
jndge  in  yacation,  shall  change  the  yenue  of 
any  ciyll  cause  upon  application,  supported 
by  afiidayit,  showing,  among  other  things* 
that  an  odium  attaches  to  the  applicant,  or 
to  his  cause  of  action  or  defense,  on  account 
of  local  prejudices.  It  implies  such  a  gen- 
«nil  ill  feeling  toward  a  party  to  an  action 
as  will  render  it  uncertain,  at  least  whether 
the  cause  can  be  tried  by  impartial  triers, 


free  from  an  atmosphere  impregnated  with 
malice  or  corrupting  prejudices.  Brow  y. 
Leyy,  29  N.  B.  417,  4ia  8  Ind.  App.  464. 

OF. 

A  contract  for  the  sale  of  **mess  pork  of 
Scott  ft  Ck>."  means  pork  manufactured  by 
Scott  ft  Co.  Powell  y.  Horton,  2  Bing.  N.  G. 
668,675. 

Acts  La.  1887,  |  1,  proyldes  that  'the 
circuit  court  shall  not  haye  cognizance  of 
any  suit  except  upon  foreign  bills  of  ex- 
change, to  recover  the  contents  of  any  prom- 
issory note,  or  other  chose  in  action,  in  fayor 
of  any  assignee  or  of  any  subsequent  holder 
of  such  instrument,  to  be  payable  to  bearer, 
and  be  not  made  by  any  corporation,  unless 
such  suit"  etc.  Held,  that  the  word  "of," 
in  the  phrase  "or  of  any  subsequent  holder 
of  such  instrument,"  should  be  construed  to 
mean  •V;  the  word  "of"  being  erroneously 
used  in  its  stead.  Newgass  y.  Oity  of  New 
Orleans  (U.  8.)  83  Fed.  196,  10& 

As  belongliic  to. 

The  "property  of  another,"  within  the 
meaning  of  the  embezzlement  statutes  of 
many  of  the  states  in  which  the  subject  of 
the  offense  is  required  to  be  the  "property 
of  another."  has  been  construed  almost  uni- 
yersally  to  mean  that  it  must  be  wholly 
the  property  of  another.  It  has  resulted 
that  as  a  rule,  a  member  of  an  ordinary 
partnership  could  not  be  conyicted  of  em- 
bezzlement of  partnership  prc^erty.  State 
y.  Kusnick,  15  N.  B.  481,  482,  46  Ohio  St 
586,  4  Am.  St  Rep.  564;  State  y.  Reddick, 
48  N.  W.  846,  847,  2  S.  D.  124. 

Money  or  property  of  another,  within 
the  meaning  of  Oen.  St  c.  96,  |  23,  author- 
izing the  punishment  of  any  clerk,  agent 
seryant,  etc.,  for  embezzling,  without  the 
consent  of  his  employer,  or  master,  any 
money  or  property  of  another,  means  any 
money  or  property  not  belonging  to  the  de- 
fendant State  y.  Kent  22  Minn.  41,  42,  21 
Am.  Rep.  764. 

"Among  the  definitions  of  the  prepoei- 
ticHi  'or  as  giyen  by  Webster's  International 
Dictionary  'is  'belonging  to,*  and  another  is 
'denoting  possession  or  ownership.'"  Thus 
the  word  "of,"  in  an  indictment  for  larceny, 
alleging  the  property  to  be  the  goods  and 
chattels  of  J.,  Imports  ownership  of  such 
goods  and  chattels  in  the  said  J.  State  y. 
King,  61  Atl.  1102,  1108,  96  Md.  126. 

"Of,"  as  used  in  an  indictment  charging 
that  the  accused  burglariously  broke  and 
entered  into  the  infirmary  of  Morgan  county, 
is  equiyalent  to  **the  property  of*  or  "be- 
longing to."    Dayis  y.  State,  38  Ohio  St  606. 

The  use  of  the  word  "or*  in  an  indict- 
ment for  arson,  describing  the  burned  build- 
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ing  as  tbe  house  of  a  certain  person,  ren- 
ders the  alleiration  a  sufficient  statement  of 
the  person  to  whom  the  property  belonged. 
Jordan  t.  Stat^  41  N.  B.  817,  818,  142  Ind« 
422. 

"Of  another,"  as  used  in  Ck>de,  |  283, 
proTidlng  that  every  person  who  shall  set 
fire  to  the  dwelling  house  of  another  shall 
be  guilty  of  arson,  is  employed  in  the  sense 
of  ownership  of  property;  and  an  indict- 
ment for  burning  a  dwelling  bouse,  which 
alleged  that  it  was  used  and  occupied  as 
a  place  of  abode  by  anybody,  was  sufficient 
McGlaine  v.  Territory,  25  Pac.  453,  455,  1 
Wash.  St.  345. 

The  words  "right  of  way  of  such  rail- 
road company,"  in  a  conyeyance  of  *'all 
the  line  of  railroad  heretofore  belonging  to 
the  S.  Railroad  Company,  together  with  the 
right  of  way,"  etc.,  "of  the  said  railroad  com- 
pany," are  to  be  construed  as  meaning 
"right  of  way  owned  by  such  company,"  as 
the  phrases  "property  of"  and  the  "property 
owned  by"  an  individual  or  corporation,  as 
commonly  used  and  understood,  mean  pre- 
cisely the  same  thing.  Ohio  &  M.  Ry.  Ca 
V.  Barker,  17  N.  B.  797,  799.  125  111.  803. 

"Of  them,"  as  used  in  20  Stat  p.  141,  c. 
259,  providing  that  no  postmaster  intrusted 
with  the  sale  or  custody  of  postage  stamps 
shall  use  or  dispose  of  them  in  the  payment 
of  debts  or  purchase  of  merchandise,  con- 
fines the  operation  of  the  statute  to  stamps 
intrusted  to  the  postmaster  by  the  govern- 
ment United  States  t.  Williamson  (U.  S.) 
26  Fed.  690,  691. 

The  words  "land  of,"  in  a  description 
of  land  in  a  deed  as  being  bounded  westerly 
by  the  land  of  L.,  means  land  belonging  to 
or  owned  by  L.  Segar  v.  Babcock,  26  Atl. 
267,  18  R.  I.  203. 

Under  a  statute  providing  that  Judg- 
ments shall  be  liens  on  the  real  estate  of  a 
debtor,  the  term  "real  estate  of  the  debtor" 
means  that  which  is  in  fact  of  or  belonging 
to  the  debtor,  irrespective  of  the  f&ct  wheth- 
er tbe  legal  title  appears  in  the  debtor  or 
another.  Burke  v.  Johnson,  15  Pac  204,  207, 
37  Kan.  337,  1  Am.  St  Rep.  252. 

The  preposition  "of,"  in  Act  April  7, 
1852,  which  provides  that  "all  personal 
property,  moneys  at  interest  bonds,  and 
mortgages  of  the  taxable  inhabitants  of  the 
borough  of  Carlisle,  county  of  Ohamberlain, 
now  taxable  for  state,  county,  and  school 
purposes,  shall  hereafter  be  taxable  for  bor- 
ough purposes,"  expresses  the  relation  of 
ownership  or  property,  and  the  whole  sec- 
tion means  that  the  inhabitants  of  Carlisle 
shall  pay  taxes  to  the  borough  on  the  same 
description  of  property  owned  by  them  as 
is  taxed  for  county  and  school  purposes. 
The  word  "of,"  in  such  connection,  is  to 
be  construed  as  meaning  "belonging  to"  and 


"owned  by."     Borough  of  Carlisle  t.  lias 
shall,  86  Pa.  897,  401. 

Rev.  St  c  103,  I  14,  providing  that  at 
widow  may  remain  in  the  "house  of  her 
husband"  90  days  next  after  his  death  with- 
out being  chargeable  with  rent  therefor, 
means  the  house  in  which  her  husband  own- 
ed the  fee  at  the  time  of  his  decease.  Youn^ 
T.  Bates,  59  Me.  441. 

Gen.  St  c.  118,  I  44,  providing  that  an 
assignment  under  the  insolvent  laws  shall 
vest  in  the  assignee  all  the  "property  of  the 
debtor"  real  and  personal,  which  he  could 
have  lawfully  sold,  assigned  or  conveyed,  or 
which  might  have  been  taken  on  execution 
or  Judgment  against  him,  cannot  be  con- 
strued to  include  property  held  in  trust  by 
the  debtor.  Silbey  v.  Quinsigamond  Nat. 
Bank,  133  Mass.  515,  617. 

Amhr. 

"Of,"  as  used  in  a  deed  of  land  described 
as  "all  the  land  situate  and  lying  north  of 
the  road  aforesaid,  botmded  north  of  the 
heirs  of  Matthew  Clark's  land,"  should  be 
construed  in  its  obsolete,  but  perfectly  gram- 
matical, meaning  of  "by,"  as  in  the  familiar 
examples,  "seen  of  men,**  "led  of  the  spirit," 
"tempted  of  the  devil."  ELannum  t.  Kings- 
ley,  107  Mass.  355^  36L 

As  for. 

The  words  "of  the  county,"  as  used  in  a 
statute  in  reference  to  the  clerks  of  the  coun- 
ty, is  synonymous  with  the  phrase  *Yor  the 
county,"  as  used  in  the  statute  with  refer- 
ence to  such  clerks.  Slymer  y.  Maryland,  62 
Md.237. 

As  from  or  off* 

The  word  "of,"  In  a  requested  Instruc- 
tion that  the  "defendants  were  discharged 
from  all  liability  on  the  note  sued  on,  the 
plaintiffs  not  having  used  due  diligence  in 
collecting  said  note  of  Burke,"  was  construed 
to  have  been  used  in  the  sense  of  the  word 
"from."  Rives  t.  McLosky  (Ala.)  5  Stew. 
&  P.  330,  338. 

Act  June  80,  1885,  I  4,  requiring  the 
treasurer  of  every  private  corporation,  upon 
payment  of  interest  to  assess  the  tax  pro- 
vided in  the  act,  and  that  he  shall  deduct 
three  mills  on  every  dollar  of  the  interest 
paid  as  aforesaid,  means  that  he  shall  deduct 
the  tax  off  the  interest  paid.  Commonwealth 
V.  Delaware  Division  Canal  Co.,  16  Atl.  584, 
585,123Pa.594,2Ii.B.A.798. 

As  la. 

The  word  "of,"  in  Act  Aug.  14  18«^  to 
establish  the  dty  court  of  Macon,  was  con- 
strued as  synonymous  with  the  prepositioa 
'nn,"  and  to  have  been  used  to  indicate  that 
the  dty  court  should  be  located  in  the  dty. 
These  prepositions  are  frequently  used  as 
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^jnonjmoTSB.  When  we  speak  of  A.  of 
Macon,  we  mean  that  he  is  a  resident  of 
Macon  and  lires  in  Macon.  When*  the  de- 
fendant is  alleged  to  be  of  a  certain  county, 
the  allegation  is  sufficient  to  show  that  he  is 
a  resident  in  that  county.  Irey  y*  State, 
37  S.  B.  888,  880, 112  Qa.  ITS. 

As  portioa  or  part  of* 

"Of,"  as  used  in  a  declaration  in  eject- 
ment describing  the  lands  as  "lots  1  and  2 
of  range  31  east  18  south,  and  fractional 
section  80,**  means  portion  or  part  of  the 
township.    Wade  t.  Doyle^  18  Fla.  630,  683. 

''Of  and  concerning,"  as  used  in  an  al- 
legation of  libel  declaring  that  the  words 
were  used  of  and  concerning  different  mat- 
ters alleged  to  be  libelous^  should  not  be 
construed  to  mean  that. the  libel  is  stated 
to  be  of  and  concerning  all  of  such  matters, 
90  that  it  would  be  necessary  to  prove  a  11- 
bd  relating  specifically  to  every  one  of  the 
matters  alleged,  and  that  there  would  be  a 
failure  of  proof  if  such  was  not  the  case,  but 
the  words  only  require  that  plaintiff  prore 
tbe  libel  relating  to  those  matters,  so  far  as 
tliey  are  concerned  with  the  libel,  in  respect 
either  tp  the  particular  defamatory  character 
ascribed  to  it  in  the  declaration,  or  of  the 
manner  in  which  it  is  afterwards  set  out 
May  Y.  Brown,  8  Bam.  &  0.  118,  125b 

Wh»e  testator  by  his  will  devised  his 
property  to  his  wife  for  life,  with  power  to 
appoint  the  remainder  "to  whom  she  thinks 
proper  of  her  heirs,"  the  testator  only  meant 
that  she  might  appoint  to  any  one  or  more 
or  ber  legal  heirs.  Her  selection  was  limited 
to  that  class.  She  could  select  among  them. 
This  is  the  import  of  the  word  in  the  por- 
tion of  the  will  above  quoted.  She  could 
not,  In  executing  this  power,  go  out  of  this 
class  of  her  legal  heirs.  Milhollen's  Aftm*r 
V.  Rice,  13  W.  Va.  610,  613. 

Besidenee  In  place  implied. 

Certain  English  statutes  direct  that  the 
maintenance  of  parents  by  children  who 
have  a  sufficiency  shall  be  according  to  that 
rate  prescribed  by  the  Justices  of  the  peace 
of  sach  county  where  that  person  dwells. 
Thereunder  an  order  was  duly  entered  on 
Thomas  Gilbert  "of  the  parish  of  Mersham 
in  the  county  of  Kent  for  the  maintenance 
of  his  destitute  father,  and  it  was  objected 
that  the  order  did  not  show  that  Gilbert 
dwelt  within  the  county  of  Kent  and  was 
therefore  within  the  jurisdiction  of  the  jus- 
tices." Held,  that  "of,"  in  such  connection, 
generally  Imports  dwelling,  and  that  it  was 
Biifflciently  averred  that  the  man  dwelt  in 
the  parish  of  M.,  and  that  the  words  "of  a 
parish**  in  Kent  sufficiently  denotes  that  the 
person  Identlfled  resides  in  that  parish.  Beg. 
?.  Toke,  8  AdoL  &  B.  227. 

24  Geo.  II*  a  44,  1,  requiring  that  on 
the  back  of  a  notice  shall  be  endorsed  the 


name  of  the  party's  attorney  or  agent  to- 
gether with  the  place  of  his  abode,  is  suf- 
ficiently complied  with  by  an  endorsement  of 
the  attorney's  name  with  the  words  "of 
Birmingham,'*  the  same  being  a  sufficient 
description  of  the  attorney's  place  of  abode. 
Osbom  V.  Gough,  8  Bos.  &  P.  651,  554. 

'Of  Brooklyn,"  as  used  in  a  certificate 
of  the  formation  of  a  partnership  declaring 
that  the  general  partners  interested  therein 
were  two  certain  persons,  "both  of  Brook- 
lyn," is  a  precise  equivalent  to  "both  resi- 
dents of  Brooklyn,"  which  conveys  the  same 
idea.  It  is  universally  so  understood.  It  is 
the  better  mode  of  indicating  a  man's  resi- 
dence, and  it  means  present  residence. 
Where  a  former  residence  is  described,  the 
term  is  ''from  Brooklyn,"  or  "late  of  Brook- 
lyn," while  "of  Brooklyn"  has  no  appropriate 
signification  but  that  the  person  resides 
there.  Lacbalse  v.  Marks  (N.  Y.)  4  BL  D. 
Smith,  610,  616. 

An  affidavit  stating  that  "G.  8.,  'of  the 
city  of  Albany,  being  duly  sworn,  says,"  etc., 
does  not  sufficiently  indicate  that  the  affiant 
was  a  resident  of  Albany.  Staples  v.  Fair- 
child,  8  N.  Y.  (3  Oomst)  41,  44. 

A  notice  by  the  selectmen  of  one  town 
to  those  of  another  town  stating  that  "paup- 
ers of  your  town  are  here,  poor  and  unable 
to  support  themselves,"  means  that  they 
were  paupers  who  were  supported  by  the 
town  to  which  they  belonged^  and  did  not 
imply  that  they  were  being  supported  as 
paupers  by  the  town  in  which  they  were  re- 
siding. Town  of  Beacon  Falls  v.  Town  of 
Seymour,  46  Conn.  281,  288. 

As  to. 

The  changing  of  the  word  "of,"  as  used 
in  a  bond  requiring  the  master  of  a  vessel 
to  exhibit  a  certified  copy  of  the  list  of  the 
ship's  company  of  the  first  boarding  officer, 
to  the  word  "to,"  is  immaterial  because  it 
does  not  alter  the  meaning  and  construction 
of  the  bond.  United  States  t*  Hatch  (U.  8.) 
26  Fed.  Gas.  220,  222,  223. 

As  with. 

"Gf  his  malice  aforethought"  is  equiva- 
lent in  meaning  to  "with  malice  afore- 
thought" so  that  the  use  of  the  former  ex- 
pression in  an  indictment  for  murder,  instead 
of  the  latter,  does  not  invalidate  the  indict- 
ment though  the  latter  is  the  statutory  form. 
Bocha  V.  State,  63  S.  W.  1018,  48  Tex.  Gr.  B. 
169. 

As  word  of  ezeliisiott. 

A  deed  describing  a  line  as  running  with- 
in four  rods  of  a  brook  excludes  the  stream, 
and  means  from  the  side  of  the  stream,  and 
not  from  the  center  of  it  The  word  "of," 
as  well  as  the  word  "from,"  is  used  as  a 
term  of  exclusion.  Haight  t.  Hamor,  22  Atl. 
868,  872,  83  Me.  463. 
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OF  THE  BLOOD* 

See  "Blood* 

OF  THE  BODY. 

Bee  "Heirs  of  tbe  Body*;  "tone  of  the 
Body.'» 

"Of  tbe  body,"  usually  denominated 
words  of  procreation,  are  not  Indispensable 
to  tbe  creation  of  an  estate  tail  by  devise. 
Bwan  y.  Ck>z.  9  N.  J.  Law  (4  Halst)  10,  12. 

OF  OOUKSEIi. 

A  statute  disqualifying  a  Judge  where 
be  bad  been  "of  counsel"  for  either  party 
means  where  be  bad  been  of  counsel  In  the 
particular  action  in  which  be  Is  sought  to  be 
disqualified^  and  not  where  he  bad  been  of 
counsel  for  eitber  of  the  parties  in  some  other 
and  different  action.  The  Blchmond  (U.  S.) 
9  Fed.  863,  864« 

OF  COURSE. 

"Of  course,"  as  used  In  Prac.  Act,  I  496» 
declaring  that  the  preyailing  party  shall  be 
entitled  to  costs  of  course,  means  as  a  mat- 
ter of  right  Stoddard  y.  Treadwell,  29  Cal. 
281,  282. 

The  term  "of  course,"  as  applied  to 
writs,  means  according  to  the  course  and 
practice  of  the  court  from  which  it  issues, 
and  it  is  competent  for  the  court  to  prescribe 
tbe  precise  course  in  which  It  shall  issue. 
Yates  Y.  People  (N.  Y.)  6  Johns.  837,  359. 

Motlonis  of  course  are  those  which  are 
granted  without  tbe  court  being  called  upon 
to  inyestigate  the  truth  of  any  allegation  or 
suggestion  upon  which  they  are  founded. 
Merchants'  Bank  y.  Crysler  (U.  &)  67  Fed. 
388,  390,  14  O.  0.  A.  444. 

OF  GBACE. 

Tbe  phrase  "of  grace^**  predicated  of  a 
decree  in  equity,  bad  its  origin  in  an  age 
when  kings  dispensed  their  royal  faYors  by 
tbe  bands  of  their  chancellors;  but,  although 
it  continues  to  be  repeated  occasionally.  It 
has  no  rightful  place  In  the  Jurisprudence  of 
a  free  commonwealth,  and  ought  to  be  rele- 
gated to  tbe  age  in  which  It  was  appropriate. 
Walters  y.  McElroy,  151  Pa.  54%  557,  25  Atl. 
125. 

OF  LIKE  TENOR. 

See  "Like  Tenor,"* 

OF  KT  NAME. 

See  "Name.** 


OF  RECORD. 

See  "Books  of  Record";  •*Court  of  Rec- 
ord"; "Court  not  of  Beoord";  "Oebt 
of  Record";  "Matter  of  Record"; 
"Mortgagee  of  Record";  "Obligation  of 
Record";  "Title  of  Record." 

^f  record,"  as  used  in  Grim.  Oode,  § 
388,  proYlding  that  recognizances  shall  be  of 
record,  means  of  record  in  the  sense  that  is 
taken  by  inferior  tribunals — ^that  they  have 
been  taken  and  certified  to  the  clerk  of  tlie 
court  of  record  and  by  him  recorded.  Kin^ 
Y.  State,  25  N.  W.  519,  523,  18  Neb.  875. 

OF  UirSOUHD  MIND. 

See  "Unsound  Mind.** 


OFF. 

The  word  "off,"  written  by  the  clerk  of 
the  court  in  preparing  the  court  docket  for 
the  next  term  under  an  entry  showing  the 
filing  of  a  motion  for  a  new  trial,  cannot  be 
regarded  as  an  entry  OYerrullng  the  motion. 
St  Francis  Mill  Co.  y.  Sugg,  44  &  W.  247, 
248,  142  Mo.  358. 

OFF  ZJkRGB. 

A  Yessel  off  large  is  a  Yessel  hsYlng  the 
wind  free  on  eitber  tack,  which  enables  it 
to  take  a  course  to  either  side,  or  proceed 
straight  forward^  or  return  back  to  its  an- 
chorage. It  Is  a  Yessel  free  in  the  wind. 
Ward  Y.  The  Fashion  (U.  S.)  29  Fed.  Cas.  181, 
182,  18a 

OFF  SHORE. 

A  marine  Insurance  policy  prohibiting 
"loading  off  shore"  means  loading  at  a  dis- 
tance from  and  away  from  the  shore  while 
the  Yessel  is  lying  at  anchor,  and  does  not 
Include  loading  at  a  bridge  pier.  A  bridge 
pier  Is  really  a  projecting  wharf,  is  a  per- 
manent structure  attached  to  and  firmly  con- 
nected with  the  mainland,  and  loading  from 
such  a  place  one  would  naturally  suppose 
was  like  taking  in  a  cargo  from  shore.  We 
should  not  understand  that  the  words  load- 
ing off  shore  Include  or  were  Intended  to  ap- 
ply to  the  case  of  loading  at  a  brldgd  pier. 
In  a  certain  sense  loading  at  tbe  end  of  a 
bridge  pier  1,500  feet  long  is  loading  off  shore 
or  away  from  and  distant  from  the  main- 
land, but  it  is  apparent  that  it  Is  loading 
under  quite  different  conditions  from  a  Yes- 
sel taking  in  a  cargo  from  rafts  and  barges 
while  anchored  off  sbore,  which  manner  of 
loading  is  that  intended  to  be  and  in  fact 
probibited  by  the  inhibition  against  loading 
off  shore.  Johnson  y.  Northwestern  Nat  Ins. 
Oo.»  39  Wis.  87,  88.        .    . 
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OFFAL 

In  an  ordinance  prohibiting  the  deposit 
of  garbage  or  offal  in  certain  places,  the 
words  "garbage"  and  "offal"  were  defined  to 
include  erery  refuse  accumulation  of  animal, 
fruit,  or  vegetable  matter,  liquid  or  other- 
wise, that  attends  preparation,  use,  cooking, 
dealing  in,  or  storing  of  meat,  fish,  fowl, ' 
fruit,  or  vegetable.  Oity  of  Grand  Rapids : 
V.  De  Vrles,  82  N.  W.  269,  270,  123  Mich.  670.  | 


"An  'offense,'  in  its  legal  signification, 
means  the  transgression  of  a  law.'*  Moore 
y.  State  of  IlUnois,  55  U.  S.  (14  How.)  13,  19, 
14  L.  BSd.  806;  People  v.  Welch,  9  N.  Y.  Or. 
R.  144,  149,  26  N.  Y.  Supp.  694. 

As  synonymous  with  the  word  "offense," 
Webster  gives  "misdemeanor,"  "transgres- 
sion," "delinquency."  State  ex  rel.  Reid  v. 
Walbridge,  24  a  W.  457,  458,  119  Mo.  388,  41 
Am.  St  Rep.  663. 


Where  a  fishing  lease  stipulated  that  the 
lessor,  as  a  consideration  for  the  lease,  shall 
be  entitled  to  all  the  offal,  the  word  "offal" 
means  that  portion  of  the  product  of  the 
seine  which  is  not  fit  for  food  or  is  sold  or 
consumed  for  that  purpose.  Read  v.  Gran- 
berry,  30  N.  0.  109,  112. 

"Offal"  is  defined  in  the  Century  Diction- 
ary as:  "(1)  That  which  falls  off,  as  a  chip  or 
chips  in  dressing  wood  or  stone;  that  which 
is  to  fall  off  as  of  little  value  or  use.  (2) 
Waste  meat;  the  parts  of  a  butchered  animal 
which  are  rejected  as  unfit  for  use.  (8) 
Refuse  of  any  kind;  rubbage."  The  heads 
and  feet  and  bones  of  beef  cattle  from 
which  the  flesh  and  skin  have  been  removed, 
and  which  are  fresh  and  clean,  and  emit  no 
offensive  odor,  do  not  come  within  the  mean- 
ing of  "offal"  as  used  in  an  ordinance  regu- 
lating the  hauling  of  the  same  in  the  public 
streets.  City  of  St  Louis  v.  Robinson,  87 
S.  W.  UO,  118.  135  Mo.  460. 

Offal  is  refuse  anlma!  matter,  and  is 
garbage.  City  of  St  Loui3  v.  Weltzel,  31 
8.  W.  1045,  1050,  130  Mo.  600  (citing  Cent 
Diet). 

OFFENDER. 

The  word  "offender,"  as  used  In  2  Rev. 
8t  p.  669,  I  21,  declaring  the  term  "felony," 
when  nsed  therein,  to  mean  an  offense  for 
which  the  offender,  on  conviction,  shall  be 
liable  by  law  to  be  punished  by  death  or  im- 
prisonment in  the  state  prison,  is  not  em- 
ployed as  a  word  of  limitation,  making  it 
dependent  on  the  personal  status  of  the  crim- 
inal or  his  exemption  from  a  particular  pun- 
ishment by  reason  of  mental  capacity,  youth, 
etc.,  where  the  offense  for  which  he  is  con- 
victed is  a  felony,  but  as  a  word  of  general 
application,  in  a  general  sense  to  define  the 
punishment  defining  the  crime.  People  v. 
Park,  41  N.  Y.  21,  24,  1  Cow.  Or.  R.  227,  228. 

OFFENSE. 

See  "Capital  Crime  or  Offense";  "Com- 
bined  Offense";  "Compound  Offense"; 
"Continuing  Offense";  "Criminal  Of- 
fense"; "Cumulative  Offense";  "In- 
dictable Offense";  "International  Of- 
fense"; "Malum  in  Se";  "Malum  Pro- 
hibitum" ;  "Municipal  Offense";  "Pub- 
lic Offense";  "Same  Offense." 

Any  offense,  see  "Any." 


"Offense"  is  defined  by  Bouvier  to  mean 

'  the  doing  of  that  which  a  penal  law  forbids 

i  to  be  done,  or  omitting  to  do  what  it  com- 

'  mands.     It  has   been  held  that  the  terms 

i  "offense"     and    "crime"    are    synonymous. 

:  People  v.  Police  Com'rs  of  City  of  New  York, 

i  4  N.  Y.  Cr.  R.  300,  302,  39  Hun,  507;   Same 

'  V.  French,  102  N.  Y.  683,  7  N.  B.  913.    Ab- 

I  hott's  Law  Dictionary  says:    "An  offense  is 

a  breach  of  the  laws  established  for  the  pro- 

;  tection  of  the  public  as  distinguished  from 

I  an  inftingement  of  mere  private  rights.    A 

I  punishable  violation  of  law;  a  crime;  also, 

;  sometimes,  a  crime  of  lesser  grade;   a  mis- 

i  demeanor."     In  Moore  v.  Illinois,  55  U.  S. 

!  (14  How.)  13,  14  L.  Bd.  806,  the  court  said: 

I  "An  'offense,'  in  its  legal  signification,  means 

the  transgression  of  the  law.     The  terms 

'crime,'  'offense,'  and  'criminal  offense,'  are 

all  held,  in  the  appeal  of  State  v.  West,  42 

Minn.  147,  43  N.  W.  846,  to  be  synonymous." 

Cruthers  v.  State,  67  N.  B.  930,  932,  161  Ind. 

130. 

An  offense  is  defined  to  be  an  act  com- 
mitted against  the  law,  or  omitted  where  the 
law  requires  it,  and  punishable  by  it;  and 
where  the  statute  speaks  of  a  party  as  hav- 
ing committed  an  offense  we  understand  a 
crime,  and  when  it  employs  the  words 
"crime"  and  "offense"  we  understand  these 
as  mere  synonymous  terms,  or  as  an  expres- 
sion of  different  degrees  of  crime.  To  com- 
mit an  offense  is  in  legal  parlance  to  be 
guilty  of  crime.  The  words  "crime"  and  "of- 
fense" are  used  in  the  lawbooks  as  con- 
vertible terms,  and  the  latter  word  is  often 
employed  both  in  the  common  and  our  stat- 
ute law  as  crime  of  every  degree.  lilies  v. 
Knight,  8  Tex.  812,  814. 

The  word  "offense,"  as  used  in  Excise 
Act  1857,  $  17,  as  amended  by  Laws  1869,  c. 
856,  making  the  offense  of  intoxication  an 
offense  against  the  provisions  of  the  act,  and 
providing  for  its  punishment,  is  synonymous 
with  "crime,"  and  a  conviction  therefor  is 
a  conviction  of  a  crime,  within  the  meaning 
of  Consolidation  Act  f  268  (Laws  1882,  c. 
410),  providing  that  no  person  should  be  ap- 
pointed to  membership  in  the  police  force 
who  has  been  convicted  of  any  crime.  Peo- 
ple V.  French,  7  N.  B.  913,  915,  102  N.  Y.  583. 

"An  offense,"  says  Mr.  Wharton,  "which 
may  be  the  subject  of  criminal  procedure,  is 
an  act  committed  or  omitted  in  violation  of 
the  public   law,   either  forbidding  or  com- 
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mandlng.**    United  StatM  t.  Ohapti  G[J.  S.) 
26  Fed.  Ou  8d5. 

The  word  "offense^*  means  any  act  w 
omission  for  which  the  laws  of  this  state 
prescribe  a  punishment.  Gen«  8t  p.  820, 1  2; 
Atchison,  T.  &  &  F.  R.  Oo.  T.  State,  22  Kan. 
1,  1& 

The  term  '^offense,"  when  nsed  In  any 
statnte,  shall  mean  any  ylolation  of  law  lia- 
ble to  punishment  by  criminal  prosecution. 
CkKle  Miss.  1892.  I  1611. 

The  term  "offense,"  when  used  In  any 
statute,  is  to  be  construed  to  mean  any  of- 
fense for  which  any  criminal  punishment 
may  be  inflicted.  2  Rev.  St  p.  880,  §  87; 
Behan  t.  People  (N.  Y.)  8  Parker,  Cr.  B.  688, 
690. 

The  word  "offense**  includes  every  act 
or  omission  for  which  a  fine,  forfeiture,  or 
punishment  is  imposed  by  law.  Code  W.  Va. 
1880,  p.  134,  c  13,  I  17. 

An  offense  is  an  act  or  omission  forbid- 
den by  positive  law,  and  to  which  is  an- 
nexed, on  conviction,  any  punishment  pre- 
scribed in  this  Ck)de.  Pen.  Gode  Tex.  1895, 
art  53;  Hardin  t.  State,  46  B.  W.  803,  806^ 
39  Tex.  Or.  R.  426. 

All  offenses  a^inst  persons  or  property 
are  in  some  sense  offenses  against  the  in- 
jured individual,  but  tb^  are  also  offenses 
against  the  public  State  y*  Ck>rliss,  85  Iowa, 
18,  61  N.  W.  1164. 

As  used  in  Rev.  St  art  1198,  subd.  8, 
providing  that  where  the  foundation  of  the 
action  is  some  crime,  offense,  or  trespass  for 
which  a  civil  action  in  damages  will  lie, 
the  suit  may  be  brought  in  the  county  where 
such  crime,  offense,  or  trespass  was  commit- 
ted, the  term  "offense"  means  an  offense 
punishable  by  law.  Austin  v.  Cameron,  18 
S.  W.  437,  438,  83  Tex.  361. 

Tbe  terms  "crime,"  "offense,"  and  "crim- 
inal offense"  are  all  synonymous,  and  are 
ordinarily  used  interchangeably,  and  include 
any  breach  of  law  established  for  the  pro- 
tection of  the  public  as  distinguished  from  an 
enforcement  of  mere  private  rights,  for 
which  a  penalty  is  imposed  or  punishment 
inflicted  in  any  Judicial  proceeding.  State  v. 
West,  43  N.  W.  846,  847,  42  Minn.  147. 

The  word  "offense,'*  as  used  in  the  Dec- 
laration of  Rights,  art  12,  declaring  that  no 
subject  shall  be  held  to  answer  for  any 
crimes  or  offenses  until  the  same  is  fully  and 
plainly  and  formally  described  to  him,  does 
not  embrace  the  affidavit  and  proof  required 
by  Gen.  St  c  124,  |  6,  before  a  person  can 
be  arrested  in  a  civU  action.  In  re  Frost,  127 
Mass.  560,  664. 

Under  Cr.  Code,  making  it  an  offense  to 
institute  a  criminal  prosecution  against  any 


person  for  the  purpose  of  harassing  him,  tlie 
offense  consists  in  instituting  the  prosecu- 
tion or  causing  it  to  be  instituted;  and  wbere 
the  process  was  issued  in  D.  county,  and  tbe 
arrest  was  made  in  W.  county,  the  arrest 
did  not  constitute  the  offense,  but  the  offense 
was  committed  when  the  preliminary  steps, 
including  the  issuance  of  the  warrant,  were 
taken.    Hubbard  v.  Lord.  60  Tex.  884^  885. 

'Offense,*'  as  used  in  the  statute  whleb 
points  out  the  penalty  to  be  imposed  for  a 
third  offense  against  the  liquor  law,  means 
the  third  offense  which  has  been  legally  as- 
certained and  determined,  and  is  synony- 
mous with  third  conviction.  In  re  Buddingr- 
ton,  28  Mich.  472,  476. 

As  set  0T  timnasotioiu 

''Offense,**  as  used  in  Rev.  St  I  4400  [U. 
8.  Oomp.  St  1001,  p.  8060],  authorizing  a 
seizure  in  any  district  court  of  the  United 
States  having  Jurisdiction  of  an  offense  for 
the  purpose  of  the  collection  of  a  penalty, 
"has  no  precise  or  technical  signification,  and 
is  used  generally  and  loosely  in  the  sense  of 
the  transaction  which  constitutes  the  subject 
or  cause  of  the  suit"  The  Idaho  (U.  S.)  29 
Fed.  187,  188,  192. 

The  word  "offense,**  as  used  in  Const  U. 
S.  art  1,  I  7,  providing  that  no  person  for 
the  same  offense  shaU  be  put  twice  in  Jeo- 
pardy of  punishment,  is  not  identical  in 
meaning  with  the  word  "act**  It  imports. 
in  legal  senses  any  infraction  or  transgres- 
sion of  a  law— the  willful  doing  of  an  act 
which  is  forbidden  by  law,  or  omitting  to 
do  what  it  commands.  State  v.  Oleson,  6  N. 
W.  050,  060,  26  Minn.  607. 

Contempt  of  eonrt. 

Act  Cong.  March  3,  1876,  e.  145, 18  Stat 
479,  1  Supp.  Rev.  St  p.  80  [U.  S.  Comp.  St 
1001,  p.  3722],  declares  that  any  person  con- 
victed of  an  offense  against  the  laws  of  the 
United  States,  and  confined  in  any  prison  or 
penitentiary  of  any  state  or  territory  which 
has  no  system  of  commutation  for  its  own 
prisoners,  shall  be  allowed  a  deduction  of 
five  days  in  each  calendar  month  during 
which  no  charge  of  misconduct  has  been 
charged  against  him.  Held,  that  the  term 
"convicted  of  an  offense  against  the  laws  of 
the  United  States*'  meant  an  offense  for 
which  the  person  charged  was  entitled  to  be 
proceeded  against  by  indictment  informa- 
tion, or  written  complaint  and  to  be  tried 
by  a  Jury,  and  hence  such  statute  had  no  ap- 
plication to  an  imprisonment  for  contempt 
that  not  being  an  "offense,"  as  that  term 
was  intended  in  the  statute.  In  re  Terry 
(U.  S.)  37  Fed.  640,  651. 

VIolstion  of  eity  ordlnsaoe* 

The  word  "offenses,**  as  used  In  Const  ' 
art  6,  I  8,  providing  that  the  Qovemor  shall 
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have  power  to  gnnt  reprieves,  commuta- 
tloDB,  and  pardons  after  conviction  (or  all 
offenses  except  treason  and  cases  of  Im- 
peadunent,  means  violations  of  state  laws, 
and  does  not  Include  violations  of  city  ordi- 
nances. There  Is  a  well-recognized  distinc- 
tion between  the  nature  of  offenses  which 
consist  in  violations  of  city  ordinances,  and 
those  which  consist  In  the  violation  of  a  state 
law.  State  ez  reL  Kansas  City  v«  Renlck, 
57  8.  W.  718,  716,  167  Ma  292. 


Falmiies  a&d 

The  word  "offenses,"  as  used  In  Or. 
Code,  I  64,  entitled  "An  act  to  provide  for 
prosecuting  offenses  on  Information/'  em- 
braces all  Infractions  of  the  Criminal  Oode 
of  the  grade  of  felonies.  Bolln  v.  State,  71 
N.  W.  444,  446,  448,  61  Neb.  681. 

"Bouvler  defines  'offense'  as  the  doing 
that  which  a  penal  law  forbids  to  be  done, 
or  omitting  what  It  commands.  In  this  sense 
it  is  nearly  synonymous  with  'crime.'  In  a 
more  confined  sense  It  may  be  considered  as 
having  the  same  meaning  as  a  misdemeanor, 
but  It  differs  from  this  in  this:  that  it  is  not 
indictable,  but  punishable  summarily  by  for- 
feiture or  a  penalty.  In  re  Terry  (U.  S.)  87 
Fed.  649,  660. 

The  terms  •'crime,"  "offense,"  and  "crim- 
inal offense,"  when  used  In  any  statute,  shall 
be  construed  to  mean  every  offense,  as  well 
misdemeanor  as  felony,  for  which  any  pun- 
ishment by  imprisonment,  or  fine,  or  both, 
may  by  law  be  inflicted.  Gen.  St  Kan.  1901, 
i  2311;  Rev.  St  Mo.  1899,  §  2396;  Atchison, 
T.  ft  S.  F.  B.  Ck>.  V.  State,  22  Kan.  1, 16;  State 
▼.  BUtz,  71  S.  W.  1027,  1030, 171  Mo.  63a 

Omission  of  duty. 

The  Pennsylvania  statute  which  requires 
real  estate  brokers  to  pay  a  yearly  license, 
and  imposes  a  penalty,  to  be  recovered  in  an 
action  at  law  as  debts  are,  for  each  offense, 
does  not  mean  a  crime,  but  only  an  omis- 
sion or  failure  of  duty  year  by  year.  Angell 
▼.  Van  Schalck,  9  N.  Y.  Supp.  668,  669,  66 
Hun,  247. 

Act  April  12,  1869,  declares  tiiat  It  shall 
not  be  lawful  for  any  person,  within  the  lim- 
its of  certain  counties,  to  expose  to  sale  at 
auction,  etc.,  any  goods,  wares,  or  merchan- 
dise manufactured  within  the  limits  of  such 
counties.  It  Is  also  provided  that  each  and 
every  person  "offending  against  the  provi- 
sions of  this  act  shall  for  every  such  offense 
forfeit  and  pay  the  sum  of  fifty  dollars,  to 
be  recovered  in  an  action  of  debt"  Held, 
that  the  words  "offending"  and  "offense,"  as 
used  In  the  statute,  were  not  used  in  any 
criminal  sense,  but  in  the  sense  of  breaking 
or  violating  the  prohibitory  injunction  of  the 
statute.  Ott  V.  Jordan,  9  Aa  821,  323»  116 
Pa.2ia 


Vacaaey  ov  iaoonisWility* 

Rev.  St  i  2071,  providing  that  the  ex- 
penses of  maintaining  Infants,  committed  to 
a  house  of  refuge  and  correction  for  "offens- 
es against  a  law  of  the  state,"  does  not  in- 
clude Infants  committed  to  a  house  of  refuge 
and  correction  under  Rev.  8t  {  2060,  provid- 
ing for  the  incarceration  of  Infants  in  conse- 
quence of  vagrancy  or  of  any  incorrigible  oi 
vicious  conduct,  since  an  offense  against  a 
law  of  the  state  must  be  an  act  punishable 
as  a  crime.  State  v.  Schlatterbeck,  89  Ohio 
St  268,  270. 


OFFENSS  OKAXLOiED* 

In  a  prosecution  for  homicide  the  court 
Instructed  that  the  defendant  was  presumed 
to  be  innocent  of  the  offense  charged,  and 
that  before  conviction  the  state  must  over- 
come that  presumption  by  proving  him  guilty 
beyond  a  reasonable  doubt.  The  specific  of- 
fense charged  in  the  indictment  was  murder 
in  the  first  degree.  Held  that  Inasmuch  as 
an  indictment  for  murder  in  the  first  degree 
embraces  all  grades  of  homicide,  the  words 
"offense  charged"  would  also  Include  all 
grades  of  homicide,  and  not  first-degree  mur^ 
der  only.  State  v.  Smith,  66  S.  W.  270,  273, 
164  Mo.  667. 

Under  St  1867,  p.  126,  providing  that 
the  Indictment  "must  be  direct  and  contain 
•  •  •  the  offense  charged,"  and  St  1861,  p. 
479,  «  412,  providing  that  "in  all  cases  the 
defendant  may  be  found  guilty  of  any  of- 
fense, the  commission  of  which  Is  necessa- 
rily included  In  that  with  which  he  is  charged 
in  the  Indictment"  a  person  charged  in  the 
Indictment  with  assault  with  Intent  to  kill 
is  also  charged  with  simple  assault,  for  an 
indictment  charging  an  offense  of  a  higher 
grade,  as  an  assault  with  Intent  to  kill, 
also  charges,  by  operation  of  law,  every  less 
offense  that  may  be  Included  under  the 
charge  of  assault  with  Intent  to  kllL  State 
V.  Quinn,  16  Nev.  89,  90. 

Under  the  Ck>nstltutlon  giving  an  appeal 
In  all  criminal  cases  in  which  the  offense 
charged  amounts  to  a  felony,  the  Judgment 
appealed  from  determines  the  offense  char- 
ged. If  punished  as  a  felony,  that  is  the  of- 
fense charged,  and  an  appeal  may  be  taken, 
and«  if  punished  as  a  misdemeanor,  that  Is 
the  offense  charged,  and  an  appeal  will  not 
lie.    State  v.  McCk>rmlck,  14  Nev.  347,  349. 

OFFEH8B    OF    POUTZOAX.    CHAR- 
ACTXaU 

During  a  revolution  In  the  republic  of 
Salvador  the  killing  of  persons  because  of 
their  actual  or  supposed  enmity  to  the  gov- 
ernment by  the  president  and  his  ofilcers, 
and  the  capture  or  the  taking  possession  of 
funds  of  a  bank  by  way  of  a  forced  loan  to 
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obtain  money  with  which  to  protect  the  goy- 
ernment,  are  offenses  of  a  political  charac- 
ter, and  as  snch  the  authors  of  such  acts 
should  not  be  subject  to  extradition.  In  re 
Ezeta  (U.  S.)  62  Fed.  972,  997. 

OFFEN8IVB. 

Anything  that  is  hurtful,  disturbs  hap- 
piness, impairs  rights,  or  prevents  the  enjoy- 
ment of  them  is  injurious,  and  if  it  causes 
displeasure,  gives  pain,  or  unpleasant  sensa- 
tions, it  is  offensive.  The  disturbing  cause 
must  be  real,  not  fanciful;  something  more 
than  mere  delicacy  or  fastidiousness;  but 
it  need  not  necessarily  be  apparent  to  the 
senses  of  sight,  smell,  or  hearing,  for  it  may 
be  injurious  without  offending  either.  Thus, 
by  the  general  principles  of  equity,  the  con- 
tinuance of  a  powder,  dynamite,  or  fire  es- 
tablishment, or  a  house  of  ill  fame,  will  be 
enjoined  at  the  suit  of  one  who  is  deprived 
of  the  comfortable  enjoyment  of  his  property 
by  the  close  proximity  of  such  a  nuisance. 
The  use  of  premises  as  an  undertaker's  es- 
tablishment for  the  sale  of  caskets  and  fur- 
nishing goods  for  funerals,  also  for  embalm- 
ing bodies,  for  autopsies,  and  post  mortem  ex- 
aminations, and  for  the  reception  and  tempo- 
rary deposit  of  human  remains  awaiting 
burial,  is  offensive  and  injurious,  within  the 
meaning  of  a  covenant  that  such  premises 
shall  not  be  used  for  any  trade  or  business 
injurious  or  offensive  to  the  neighboring  in- 
habitants. Rowland  v.  Miller,  16  N.  Y.  Supp. 
70L 

The  term  "noxious  or  offensive,"  in  a 
conveyance  of  property  which  contains  a  pro- 
vision that  the  premises  are  not  to  be  used 
for  any  trade  or  business  which  may  be  nox- 
ious or  offensive  to  neighboring  inhabitants, 
will  not  be  construed  to  include  a  building 
thereon  for  use  as  a  residence  for  nurses, 
without  evidence  justifying  a  conclusion  that 
the  building  so  used  will  be  more  noxious 
to  neighboring  inhabitants  than  a  building 
used  as  a  common  residence  for  any  other 
class  of  persons.  "To  be  included  within  the 
general  terms  mentioned  it  must  be  found 
as  a  fact  that  it  is  the  business  which  may 
be  in  any  wise  noxious  or  offensive  to  the 
neighboring  inhabitants.  The  definition  given 
to  such  a  covenant  by  the  Ck>urt  of  Appeals 
(Rowland  v.  Miller,  84  N.  B.  766,  139  N.  T. 
03,  22  L.  R.  A.  182)  would  seem  to  include 
the  use  to  which  the  defendant  intends  to  put 
these  premises.  In  that  case  the  court  said: 
'We  cannot  suppose  that  the  parties  had  in 
mind  any  business  which  might  be  offensive 
to  a  person  of  supersensitive  organization  or 
to  one  of  a  peculiar  or  abnormal  tempera- 
ment, or  to  the  small  class  of  persons  who 
are  generally  annoyed  by  sights,  sounds,  and 
objects  not  offensive  to  other  people.  They 
undoubtedly  had  in  mind  ordinary,  normal 
people,  and  meant  to  prohibit  trades  and 


business  which  would  be  offensive  to  people 
in  general,  and  thus  render  the  neighborhood 
to  such  people  undesirable  as  a  place  of  resi- 
dence.' "  Moller  V.  Presbyterian  Hospital,  72 
N.  Y.  Supp.  483,  486,  66  App.  Div.  134. 

"Offensive  business,'*  within  the  meaning 
of  a  covenant  in  a  lease  not  to  employ  the 
leased  tenement  in  a  business  that  may  be 
offensive,  does  not  include  the  opening  of  the 
tenement  as  a  public  house.  Jones  v.  Thome, 
1  Bam.  &  C.  716. 

A  mutual  covenant  between  grantors 
and  grantees,  providing  that  the  premises 
conveyed  should  not  be  used  for  any  business 
offensive  to  the  neighboring  inhabitants,  pro- 
hibits the  establishment  of  a  coal  yard  on  a 
part  of  the  premises  conveyed,  since  nothing 
would  be  more  offensive  to  the  ladies  of  the 
neighborhood  than  the  filthy  coal  dust,  which 
settles  on  their  doorsteps,  thresholds,  and 
windows,  and  enters  into  their  dwellings,  and 
into  their  carpets,  their  cups,  their  kneading 
troughs,  their  beds,  and  their  lungs,  discol- 
oring their  linen  and  their  robes  of  beauty 
and  comfort,  defacing  their  furniture,  and 
blackening  and  besmearing  and  injuring  ev- 
ery object  of  utility,  of  beauty,  and  of  taste. 
Barrow  v.  Richard  (N.  YJ  8  Paige,  361,  360, 
36  Am.  Dec.  713. 

OFFENSIVE  WEAPOH. 

** 'Offensive'  and  'dangerous'  weapons 
would  seem  to  be  synonymous  terms."  State 
V.  Dlneen,  10  Minn.  407,  411  (GU.  326,  328). 

"Offensive  weapons,"  as  used  in  9  Geo. 
IV,  c.  69,  §  9,  relating  to  night  poaching, 
would  include  large  stones  capable  of  in- 
fiicting  serious  injury  if  used  offensively, 
and  which  were  brought  and  used  by  the  de- 
fendants for  that  purpose.  Rex  t.  Grlce^  7 
Car.  &  P.  803. 

Bats,  which  are  long  poles  used  by 
smugglers  to  carry  tubs  of  spirits,  are  not 
"offensive  weapons,"  within  6  Geo.  IV,  c. 
108,  I  66,  providing  that  if  any  persons  to 
the  number  of  three  or  more,  armed  with  fire- 
arms or  other  offensive  weapons,  shall  be 
assembled  in  order  to  be  aiding  and  assisting 
in  the  illegal  landing  of  uncustomed  goods, 
every  person  so  offending  shall  be  deemed 
guU^  of  a  felony  and  suffer  death.  Rex  v. 
Noakes,  6  Oar.  &  P.  826. 


OFFER. 

To  offer  to  do  «  thing  is  to  bring  to  or 
before;  to  present  for  acceptance  or  re-, 
jection;  to  exhibit  something  that  may  be 
taken  or  received,  or  not  Morrison  t. 
Springer,  16  Iowa,  304,  34a 

An  offer,  without  more,  is  an  offer  in  the 
present,  to  be  accepted  or  refused  when  made. 
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Vincent  r.  Woodland  Oil  Co.,  80  AtL  991, 
165  Pa.  402. 

"Offer,"  as  used  in  Pen.  Code,  I  67, 
maldiig  It  a  felony  for  any  one  to  offer  any 
bribe  to  any  executive  ofBcer,  means  a  prop- 
osition to  do  a  thing,  to  bring  to  or  before, 
to  bold  ont,  to  proffer,  to  make  a  proposal 
to;  and  hence  the  crime  of  offering  to  bribe 
an  executive  officer  is  complete  under  the 
Gode  without  any  tender  or  production  of  the 
money  offered.  People  v.  Ah  Fook,  62  OaL 
483.494. 

Act  1825,  regulating  the  general  election, 
wfaich  Imposes  a  penalty  on  any  one  who 
Bhall  offer  any  reward  to  a  voter  to  bribe  or 
influence  him,  means  to  present  a  reward  for 
acceptance  or  rejection.  State  ▼.  Harker 
(Del)  4  Har.  659,  56t 

Asattea&vt. 

Webster  defines  the  word  'N>ffer^  as 
(1)  a  proposal  to  be  accepted  or  rejected;  (2) 
flist  advance;  (S)  the  art  of  bidding  a  price 
or  sum  bid;  (4)  attempt,  endeavor.  ** At- 
tempt" is  defined  to  make  an  effort  to  effect 
some  object;  to  make  a  trial  or  experiment; 
to  direct;  to  endeavor;  to  use  exertion  for 
any  purpose.  Accordingly  the  words  ''offer** 
and  "attempt**  are  convertible  terms.  Con- 
sequently, an  indictment  for  brlbeiy  which 
alleged  that  the  accused  did  offer  to  do  a  cer- 
tain act  was  sufficient,  as  the  offer  to  bribe 
was  an  attempt  to  do  so.  within  the  meaning 
of  tbe  statute.  Commonwealth  ▼•  Harris 
(Pa.)  1  Leg.  Gas.  R.  496,  467. 

As  teadev. 

''Offer,'*  in  reference  to  the  duty  of  a 
party,  seeking  to  rescind  a  contract  for  the 
parcbase  of  goods,  to  restore,  or  offer  to 
restore,  whatever  he  has  received  under  the 
contract,  is  frequently  used  by  courts  and 
text  writers  as  synonymous  with  "tender," 
and  it  may  be  properly  so  used  with  refer- 
ence to  articles  capable  of  manual  delivery 
and  actually  produced.  But  with  respect  to 
heavy  articles  of  merchandise  situated  at  a 
distance  from  the  place  to  which  they  must 
be  transported  if  restored  to  the  vendor,  the 
phrase  "offer  to  return**  is  more  commoply 
and  more  aptly  employed  to  express  a  willing- 
ness or  to  make  a  proposal  to  rescind  the 
contract  and  return  the  goods.  Milliken  T. 
Skillings.  36  AtL  77,  78,  89  Me.  180. 

As  will  Ibiiy. 

The  words  "we  offer,**  as  used  in  the 
following  offer  in  writing,  "For  a  period  of 
six  months  from  date  we  offer  for  the  prod- 
uct of  the  Robert  B.  Lee  mine  as  follows,*' 
etc.,  is  equivalent  to  and  S3^onymous  with  the 
phrase  "we  will  buy.**  Robert  E.  Lee  Silver 
Min.  Co.  V.  Omaha  &  Grant  Smelting  &  Re- 
flning  Co.,  26  Pac  826,  830,  16  Colo.  11& 


OFFER  (la  Bvideaee). 

"Offer,**  as  used  in  an  exception  to  a 
ruling  allowing  a  person  to  offer  certain  evi- 
dence, is  to  be  construed  as  meaning  to  read. 
Ansley  v.  Meikle,  81  Ind.  260,  261. 

A  statement  in  a  bill  of  exceptions  that 
"the  parties  respectively  offered  the  follow- 
ing evidence**  is  not  equivalent  to  an  asser- 
tion that  the  evidence  was  Introduced  or  ad- 
mitted. Lyon  V.  Davis,  111  Ind.  384,  386, 
12  N.  E.  714;  National  Bank  of  BatUe  Creek 
V.  Lock,  132  Ind.  424,  425,  31  N.  E.  1115, 
1116;  American  Ins.  Co.  v.  Callahan,  75 
Ind.  168,  171 ;  Garrison  v.  State,  110  Ind.  145. 
148,  11  N.  B.  2;  Peck  v.  Louisville,  N.  A.  ft 
C.  By.  Co.,  101  Ind.  366. 

The  word  "offered,"  in  a  bill  of  excep- 
tions reciting  that  it  contains  all  the  evi- 
dence offered  in  the  case.  Is  not  equivalent 
to  the  word  "given,**  and  therefore  it  does 
not  purport  to  include  all  the  evidence.  Bal- 
timore, O.  &  C.  R.  Co.  T.  Barnum,  79  Ind. 
261,  263. 

In  Goodwine  t.  Crane,  41  Ind.  885,  it 
was  stated  in  the  bill  of  exceptions  that 
"the  finding  was  all  the  evidence  offered,** 
and  this  was  followed  in  the  record  by  what 
purported  to  be  the  evidence.  It  was  held 
that  the  evidence  was  not  in  the  record.  Of 
the  evidence  offered,  the  court  said,  "How 
much  of  it  was  admitted  is  not  shown.**  Fel- 
lenzer  t.  Van  VahEah,  95  Ind.  128,  138. 

A  record  on  appeal  showing  that  a 
statement  of  evidence  agreed  upon  by  the 
parties  was  offered,  together  with  a  certifi- 
cate of  the  judge  that  it  was  all  the  evidence 
given  in  the  cause,  should  be  construed  to 
mean  that  such  statement  was  introduced  in 
evidence.  Ragsdale  v.  Bamett,  87  N.  B. 
1109,  1115,  10  Ind.  App.  478. 

The  word  "offered,**  as  used  in  a  bill 
of  exceptions  showing  that,  in  connection 
with  each  instrument  given  in  evidence,  the 
word  "offered**  is  used  instead  of  the  word 
"introduced,**  which  Is  usually  used,  should 
be  construed  to  be  synonymous  with  the 
word  "introduced,**  and  to  mean  that  the 
evidence  offered  was  introduced  in  evidence. 
Harris  v.  Tomlinson,  80  N.  B.  214,  215,  130 
Ind.  426. 

OFFER  FOB  SALE. 

In  nn}ted  States  v.  Dodge  (tJ.  S.)  25  Fed. 
Cas.  879,  Mr.  Justice  Deady  explains  very 
aptly  and  concisely  what  may  constitute  an 
offer  of  sale  under  the  internal  revenue  act, 
defining  the  business  of  a  retail  dealer  as 
a  person  who  shall  sell  or  offer  for  sale 
spirits  in  quantities  of  three  gallons  or  less. 
He  says  a  license  must  be  first  obtained,  and 
then,  and  not  before,  the  party  is  at  liberty 
to  sell,  or  offer  for  sale,  liquor  in  less  quanti- 
ties than  three  gallons.   The  liquor  msLj  be 
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offered  tor  sale  withont  a  special  or  personal 
solicitation  of  any  particalar  person  to  be- 
come a  purchaser.  It  may  be  done  by  gen- 
eral advertisements  in  the  press,  or  by  ex- 
hibition of  signs  or  symbols  In  the  ylcinity  of 
the  place  of  the  alleged  business,  or  by  bar- 
ing the  article  unsealed  with  intent  to  dis- 
pose of  it  to  any  offering  to  purchase.  Hence 
under  Laws  1885,  p.  128,  making  it  criminal 
to  offer  for  sale  an  oleaginous  substance  ex- 
cept under  certain  conditions,  it  includes  the 
act  of  a  merchant  in  keeping  such  articles  in 
his  storeroom,  though  he  makes  no  offer  to 
any  indiyidual  to  sell  the  same.  State  t. 
Dunbar,  11  Pac.  298,  209,  IS  Or.  681,  67  Am. 
Rep.  33. 

"Offered  for  sale,"  In  Laws  1876,  c.  90,  | 
2,  as  amended  in  1877,  providing  for  the  in- 
spection of  illuminating  oils  offered  for  sale, 
means  held  for  sale,  though  they  had  not 
been  put  on  the  market  for  sale.  It  does  not 
require  an  actual  proffer  for  sale  to  some 
particular  person.  Willis  t.  Standard  Oil 
Co.,  52  N.  W.  652,  663,  60  Minn.  290. 

To  constitute  such  an  offering  for  sale 
of  the  seminary  lands  under  Act  Dec,  1840, 
by  the  Governor,  as  to  subject  the  land«  if 
not  sold,  to  be  entered  at  the  graduation 
price,  there  must  have  been  not  only  a  proc- 
lamation published  at  the  time  and  in  the 
manner  provided  by  law,  but  the  land  must 
have  been  regularly  proposed  for  sale  to  the 
highest  bidder  by  the  crier  of  the  sale  on 
the  day  designated  by  the  proclamation  of  the 
Governor.  The  proclamation  of  the  Governor 
does  not  constitute  an  offering  for  sale,  but 
is  Only  a  notice  to  all  persons  desirous  of 
purchasing  any  of  the  seminary  lands  that 
an  opportunity  for  the  purpose  will  be  afford- 
ed them.    Hardwick  y.  Reardon,  6  Ark.  77. 

OFFER  OF  PILOT  SEBVIOE. 

An  offer  of  pilot  service  may  be  made 
by  some  arbitrary  or  established  sign  or  dem- 
onstration, made  from  beyond  earshot  and 
addressed  exclusively  to  the  eye.  There  is  a 
distinction  between  speaking  or  hailing  a 
vessel  and  a  mere  offer  of  pilot  service.  The 
speaking  or  hailing  a  vessel  implies  that  the 
parties  are  within  speaking  distance,  and  can 
only  be  done  by  word  of  mouth,  supplement- 
ed, it  may  be,  by  some  such  device  for  pro- 
jecting the  sound  of  the  voice  as  a  speaking 
trumpet,  or  even  personal  gesticulation.  The 
Ullock  (U.  S.)  19  Fed.  207,  208  (citing  Com- 
missioners T.  Ricketson,  46  Masa.*[6  Mete] 
412 ;  2  Pars.  Shipp.  &  AduL  109). 

OFFER  OF  REWARD. 

See  •'Reward." 

OFFER  TO  Birr  PEACE. 

Admissions   distinguishedt  see  "Admis- 
Bion." 


OFFER  TO  OOEFESS  JUBOKEHT. 

An  offer  to  confess  Judgment,  which  Is 
not  accepted,  cannot  be  treated  as  an  admis- 
sion of  the  cause  of  action  or  the  amount  ti> 
which  plaintiff  is  entitled.  Kelley  v.  Oombfl.. 
67  &  W.  476,  22  Ky.  Law  Rep.  865. 

OFFER  TO  VOTE. 

To  offer  to  vote  by  ballot  Is  to  present 
loners  self  with  proper  qualifications  at  the 
I  time  and  place  appointed,  and  to  make  man- 
ual delivery  of  the  ballot  to  the  officers  ap- 
pointed by  ;aw  to  receive  it  Chase  v.  Mil- 
ler, 41  Pa.  (6  Wright)  403,  419;  Morrison  ▼. 
Springer,  16  Iowa,  804,  846. 

OFFERED  XiAHDS. 

Act  Ck>ng.  June  8,  1878,  e.  151,  I  1«  20 
Stat  89  [U.  8.  Comp.  St  1901,  p.  1545],  pro- 
viding that  surveyed  public  lands  of  the 
United  States  within  certain  states,  valuable 
chiefly  for  timber,  but  unfit  for  cultivation, 
and  which  have  not  been  offered  at  public 
sale  according  to  law,  may  be  sold  to  citi- 
zens of  the  United  States  in  quantities  not 
exceeding  160  acres  to  any  one  person, 
should  be  construed  as  applying  to  lands 
which,  at  the  date  of  the  act,  belonged  to 
the  class  of  unoffered  lands,  as  contradis- 
tinguished from  what  in  the  practice  of  the 
land  department  are  known  as  ''offered 
lands" — ^that  is,  lands  which  are  subject  to 
private  cash  entry  at  the  minimum  price. 
United  States  v.  Budd  (U.  &)  43  Fed.  63d. 
631. 

OFFERIHO  PRIZE. 

"Offering  prizes,"  as  used  In  Rev.   8t 
I  8894  [U.  S.  Comp.  St  1901,  p.  2659],  which 
provides  that  no  letter  or  circular  concern- 
ing lotteries,  so-called  gift  concerts,  or  other 
similar  enterprises  offering  prizes,  or  con- 
cerning schemes  devised  and  intended  to  de- 
ceive and  defraud  the  public  for  the  pur- 
pose of  obtaining  money  under  false  pre- 
tenses, etc,   "qualify  and  limit  the  words 
I  'similar  enterprises.'    They  indicate  the  na- 
!  ture  of  the  similarity  to  lotteries  and  so- 
!  called  gift  concerts  which  must  characterize 
;  other  enterprises  than  lotteries  and  gift  con- 
certs to  bring  them  also  within  the  embrace 
of  the  statutes."     United  States  t.  Noelke 
;  (U.  &)  1  Fed.  426,  43a 

OFFICE. 

See  "General  Ofllces";    "Home  Office**; 

"House";    "In   His   Office";     "Public 

House";  "Public  Place." 
Of  corporation,  see  "Chief  Office.** 

Webster  defines  an  office  to  be  "the  place 
where  a  particular  kind  of  business  or  serv* 
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ice  for  othen  is  transacted;  a  hoose  w 
apartment  in  which  pnbUc  offlcerB  and  oth- 
08  transact  business;  as  a  register's  office, 
a  lawyer's  office."  Anderson  t.  State,  17 
Tex.  App.  805,  810;  Blgham  t.  State,  20  & 
W.  577,  81  Tex.  Gr.  R.  244. 

The  word  "office,"  in  2  Hill's  Ann.  Ck>de, 
PL  062,  I  46,  which  defines  burglary  as  an 
nnlawfnl  en^,  with  Intent  to  commit  a  fel- 
ony, of  an  office,  shop,  store,  warehouse, 
maltbonse,  stlllhouse,  mill,  factory,  bank, 
dinrch,  sdboolhonse,  railroad  car,  bam,  sta- 
ble, ship,  steamboat  and  water  craft,  or  any 
building  in  which  goods,  merchandise,  or 
Taluable  things  are  kept  for  use,  sale,  or  de- 
posit, means  any  office,  without  regard  to 
whether  any  raluable  things  are  kept  there- 
in or  not,  as  the  latter  clause  of  the  statute 
only  refers  to  buildings  not  specifics  lly  des- 
ignated. State  T.  Sufferin,  82  Pac  lOZU  6 
Wash.  107. 

''Office"  is  tlie  proper  designation  for  an 
apartment  or  room  in  the  comer  of  a  hard- 
ware room,  made  of  pickets  four  feet  high, 
one  inch  square,  and  three  inches  apart,  on 
top  of  which  there  was  a  plank,  the  door  or 
gate  of  such  place  being  made  of  the  same 
material,  in  which  the  account  books,  money, 
etc,  of  a  lumber  company  were  kept,  and 
where  the  business  of  such  company  was 
transacted  by  its  agent  or  clerk;  the  place 
being  partitioned  off  and  used  separately 
from  any  portion  of  the  hardware  house  for 
a  particular  business.  Anderson  t.  State,  17 
Tex.  App.  305,  810. 

The  Inclosure  where  the  books  of  a  rail- 
road corpcHratloii  are  kept,  and  where  tickets 
are  kept  and  sold,  and  where  the  business  of 
the  corporation  is  transacted,  may  with  pro- 
priety be  called  an  "office,"  but  not  the  wait- 
ing room  for  passengers.  Ck)mmonwealth  y« 
Wbit^  eo  Mass.  (6  Cush.)  181-188. 

OFHOE» 

Bee  "Annual  Office";  *  Army  Officer";  "By 
Virtue  of  His  Office";  -ayll  Office"; 
•Color  of  Office";  -Ck)nstltutlonal  Of- 
fice or  Officer";  "Corporate  Office'*; 
"De  Facto  Office^';  "Disabled  from 
Holding  Office";  "District  Officer"; 
••BlectlTS  Office";  "Pidudal  Office"; 
**Goyemment  Office";  "Hanaper  Of- 
fice^; "Highest  Office";  "Incompati- 
ble Office";  "Judicial  Office";  "Land 
Office^';  "Legislative  Office";  "Local 
Office  or  Officer";  "Lucrative  Office"; 
"Ministerial  Office— Officer";  "Petty- 
Bag  Office";  "PoUtlcal  Office";  "Post 
Office^';  "Principal  Office";  "Probate 
Office." 

Particular  positions  held  to  be  offices, 
see  "Officer." 

An  "office,"  as  defined  by  Oowell,  is  a 
function  by  virtue  whereof  a  man  has  some 
employment  in  the  affairs  of  another.    Web- 


ster defines  It  to  be  a  duty,  charge,  or  trust 
United  States  ▼.  Fisher  (U.  S.)  8  Fed.  414, 
416;  Bradford  v.  Justices  of  Inferior  Court, 
88  Ga.  882,  83a 

Whether  we  look  into  the  dictionaries 
of  our  language,  the  terms  of  politics,  or  the 
dictum  of  common  life,  we  find  that  who- 
ever has  a  public  charge  or  employment, 
or  even  a  particular  employment  affecting 
the  public,  is  said  to  hold  or  be  '*ln  office." 
Rowland  v.  City  of  New  York,  88  N.  Y.  872, 
375,  378. 

An  office  is  defined  by  the  Century  Dic- 
tionary as  a  post,  the  possession  of  which 
Imposes  certain  duties  on  the  possessor,  and 
confers  authority  for  their  performance;  and 
by  Cochran  as  a  position  or  appointment  en- 
tailing certain  rights  and  duties.  State  v. 
Brennan,  49  Ohio  St  33,  87,  29  N.  B.  693. 

An  office  has  been  defined  to  be  a  right 
to  exercise  a  public  function  or  employment 
and  to  take  the  fee  belonging  to  it  Olm 
stead  v.  City  of  New  York,  42  N.  Y.  Super. 
Ct  (10  Jones  &  8.)  481,  487  (quoting  7  Bac. 
Abr.  [Bd.  1879]  p.  279,  tit  "Office  and  Offi 
cer";  Bouv.  Law  Diet);  People  v.  Ridgley 
21  111.  66,  68;  MiUer  v.  Sacramento  County 
Sup'rs,  26  Cal.  93,  98;  People  v.  Stratton, 
28  Cal.  382,  388;  Qulgg  v.  Evans,  68  Pac. 
1093,  1094,  121  Cal.  646  (quoting  8  Kent, 
Comm.  464);  People  v.  Harrington,  63  Cal. 
267,  260;  Hamlin  v.  Kassafer,  16  Pac.  778. 
779,  16  Or.  466,  8  Am.  St  Rep.  176;  State  v. 
Wilson,  29  Ohio  St  847,  348;  State  v.  Bren- 
nan, 49  Ohio  St  83,  37,  29  N.  B.  693;  Ter- 
ritory V.  Hopt,  4  Pac.  260,  264,  3  Utah,  396; 
Mitchell  V.  Nelson,  49  Ala.  88,  89;  Leach  v. 
Cassidy,  23  Ind.  449;  Oosman  v.  State,  106 
Ind.  203,  204,  6  N.  B.  349;  Commonwealth  v. 
Christian  (Pa.)  9  Phila.  666,  668;  State  v. 
Sellers  (a  a)  7  Rich.  Law,  868,  870. 

An  office  is  "the  right  to  exercise  a  pub- 
lic or  private  employment,  and  take  the  fees 
and  emoluments  thereunto  belonging,  whether 
public,  as  those  of  magistrates,  or  private,  as 
of  bailiflis,  receivers,"  etc  Dailey  v.  State, 
(Ind.)  8  Blackf.  329,  330  (quoting  2  Bl.  Comm. 
p.  36);  People  v.  Wells,  2  Cal.  198,  203;  City  of 
New  York  v.  Flagg  (N.  Y.)  6  Abb.  Praa  296, 
802  (citing  2  Bl.  Comm.  86);  People  v.  Nos- 
trand,  46  N.  Y.  876,  381;  Conner  v.  City  of 
New  York,  4  N.  Y.  Super.  Ct  (2  Sandf.)  355, 
367;  Kendall  v.  Raybould,  44  Pac.  1034,  1036, 
13  Utah,  226;  Commonwealth  v.  Binns  (Pa.) 

17  Serg.  ft  R.  219,  232;  Pierson  v.  McCor- 
mick,  2  Pa.  Law  J.  201,  202;  Faulkner  v. 
Boddlngton,  8  a  B.  412,  416  (citing  8  Cruise, 
Dig.  p.  92);   State  v.  Ware,  10  Pac  885,  888, 

18  Or.  380;  State  v.  Wilson,  29  Ohio  St  847, 
348;  Id.,  62  N.  B.  680,  632,  194  111.  126;  Pt^- 
cek  V.  People,  94  IlL  App.  671,  677,  678;  Flem- 
ming  V.  Hudson  County,  80  N.  J.  Law  (1 
Vroom)  280,  281;  McComick  v.  Thatcher,  8 
Utah,  294,  301,  30  Pac  1091,  17  L.  R.  A.  243 
(citing  4  Jac  Law  Did  433). 
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An  office  oooBistB  in  a  right,  and  cor- 
respondent duty,  to  exercise  a  public  tmst 
and  to  take  the  emolument  belonging  to  it 
(Kent)  Blair  v.  Marye,  80  Va.  485,  486;  Peo- 
ple T.  Dnane,  55  Hun,  815,  318,  8  N.  Y.  Supp. 
439,  440;  People  v.  Howland,  17  App.  Diy. 
165, 171.  45  N.  Y.  Supp.  347;  Wardlaw  y.  City 
of  New  York,  19  N.  Y.  Supp.  6.  7,  61  N.  Y. 
Super.  Ct  (29  Jones  ft  S.)  174;  Common- 
wealth y.  Gamble,  62  Pa.  (12  P.  F.  Smith)  343, 
349,  1  Am.  Rep.  422;  McCornlck  v.  Thatcher, 
8  Utah,  294,  301,  30  Pac.  1091,  17  L.  R.  A. 
243  (citing  4  Jaa  Law  Diet  433);  Ptacek  ▼• 
People,  94  111.  App.  571,  577,  57& 

An  office  is  a  right  to  exercise  a  public 
or  private  employment,  and  to  take  the  fees 
and  emoluments,  in  which  one  has  a  prop- 
erty, and  to  which  there  are  annexed  duties, 
and,  with  us,  in  public  offices,  oaths  to  sup- 
port the  Constitutions  of  the  state  and  of  the 
United  States.  Worthy  y.  Barrett,  63  N.  a 
199,  202. 

A  public  office  is  a  permanent  trust  to  be 
exercised  in  behalf  of  the  government  or  all 
citizens  who  may  need  the  intervention  of  a 
public  functionary  or  officer.  It  means  the 
right  to  exercise  generally,  and  in  all  proper 
cases,  the  functions  of  a  public  trust  or  em- 
ployment, and  to  receive  the  fees  and  emolu- 
ments belonging  to  it,  and  to  hold  the  place 
and  perform  the  duty  for  the  term  and  by  the 
tenure  prescribed  by  law.  Under  this  defini- 
tion an  officer  of  the  United  States  army  re- 
tired from  active  service,  on  three-quarters 
pay,  on  account  of  age,  under  Rev.  St  U.  S. 
§f  1254-1259  [U.  S.  Comp.  St  1901,  pp.  8S7- 
889],  and  Act  June  30,  1882,  c.  254,  22  Stat 
118  [U.  S.  Comp.  St  1901,  p.  885],  does  not  \ 
hold  a  "federal  office,"  within  the  meaning  of  i 
Laws,  1888,  c.  584,  providing  that  the  aque- { 
duct  commissioners  appointed  by  the  mayor 
of  the  city  of  New  York  shall  hold  no  federal 
office.  People  v.  Duane,  121  N.  Y.  367,  875, 
24  N.  B.  846. 

''An  'office,'"  said  Chancellor  Sanford, 
*is  a  public  charge  or  employment  and  the 
term  seems  to  comprehend  every  charge  or 
employment  in  which  the  public  are  concern- 
ed. Wood's  Case  (N.  Y.)  2  Cow.  30,  note. 
Every  office  is  considered  public,  the  duties 
of  which  concern  the  public.'*  People  y. 
Hayes  (N.  Y.)  7  How.  Prac.  248,  250  (citing 
5  Baa  Abr.  180;  2  TomL  Law  Diet). 

An  office  is  simply  an  appointment  or  au- 
thority on  behalf  of  the  government  to  per- 
form certain  duties  at  and  for  a  certain  com- 
pensation. People  y.  Rathbone,  82  N.  Y. 
Supp.  108,  109,  11  Misc.  Rep.  08. 

One  of  the  earliest  definitions  of  the 
word  -offidum"  is  "that  function  by  virtue 
whereof  a  man  hath  some  employment  in  tne 
affairs  of  another,  as  of  the  king  or  another 
person."  Again,  it  is  said  that  the  word  ''of- 
fidum"  principally  implies  a  duty,  and  in  the  j 


next  place  the  charge  of  such  duty,  and  that 
it  is  a  rule  that  where  a  man  ^th  to  do  with 
another's  affairs  against  his  will  and  without 
his  leave,  this  is  an  office,  and  he  who  is  in  it 
an  offlcsr.  United  States  y.  Trioe  (U.  8.) 
30  Fed.  490,  494. 

The  terms  "office  or  public  trust"  as  esa- 
ployed  in  the  Constitution,  requiring  an  oath 
to  be  taken  by  persons  occupying  an  office  or 
public  trust,  "have  no  legal  or  technical 
meaning  distinct  from  their  ordinary  signifi- 
cation. An  'office'  is  a  public  charge  or  em- 
ployment and  the  term  seems  to  apprehend 
every  charge  or  employment  in  which  the 
public  are  interested.  The  words  *public 
trust'  still  more  comprehensive,  appear  to 
include  every  agency  in  which  the  public  re- 
pose special  confidence  in  particular  persons, 
and  appoint  them  for  the  performance  of 
some  duty  or  service."  In  re  Wood  (N.  Y.) 
Hopk.  Ch.  6,  & 

A  public  office  has  been  well  described  to 
be  when  one  man  is  specially  set  by  law,  and 
is  compellable  to  do  another's  business 
against  his  will  and  wltliout  his  leave,  and 
can  demand  therefor  such  compensation,  by 
way  of  salary  or  fees,  as  by  law  is  assigned, 
to  the  doing  of  which  business  no  other  per- 
son but  the  officer,  or  one  deputed  by  him,  is 
legally  competent  Hoke  y.  Henderson,  15  N. 
a  1,  17,  25  Am.  Dec.  677. 

An  office  has  been  defined  to  mean  public 
employment  and  its  legal  meaning  to  be  an 
employment  on  behalf  of  government,  or  any 
station  of  public  trust,  or  place  of  trust  by 
virtue  of  which  a  person  becomes  charged 
with  the  performance  of  certain  public  du- 
ties.   Smith  y.  Moore,  90  Ind.  294,  297. 

An  office  is  a  special  trust  or  charge 
created  by  competent  authority.  State  ex  rel. 
Cannon  v.  May,  17  S.  W.  660,  665,  106  Mo. 
488  (citing  People  v.  Langdon,  40  Mich.  673, 
682).  If  not  merely  honorary,  certain  duties 
will  be  connected  with  it,  the  performance  of 
which  will  be  the  circumstance  for  its  being 
conferred  upon  a  particular  individual,  who, 
for  the  time,  will  be  the  officer.  People  y. 
Langdon,  40  Mich.  673,  682. 

A  public  office  is  a  trust  to  be  exercised 
on  behalf  of  the  government  or  of  all  citizens 
who  may  need  the  intervention  of  a  public 
functionary  or  officer.  It  means  the  right  to 
exercise  generally  and  in  all  proper  cases  the 
functions  of  a  public  trust  or  employment^ 
and  to  receive  the  fees  and  emoluments  be- 
longing to  it,  and  to  hold  the  place  and  per- 
form  the  duty  for  the  term  and  by  the  ten- 
ure prescribed  by  law.  People  y.  Duane,  81 
N.  Y.  St  R^.  516,  520. 

"An  office  is  a  public  station  or  employ- 
ment conferred  by  the  appointment  of  gov- 
ernment the  terra  embracing  the  ideas  of 
tenure,  duration,  emolument  and  duties." 
United  States  y.  McCrory,  91  Fed.  295,  296. 
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33  a  a  A.  tUS  (quoting  United  States  t.  Hart- 
well,  73  U.  8.  [6  WalL]  893,  18  L.  Bd.  832); 
Territory  v.  Hopt,  4  Pac.  260,  264,  8  Utah. 
396;  In  re  Searls,  48  N.  Y.  Snpp.  00,  63,  22 
App.  DlT.  140.  See,  also,  Vaughn  v.  Bngllsh, 
3  CaL  39,  41;  Vlncenheller  t.  Beagan,  64  8. 
W.  278,  284,  69  Ark.  460;  Wardlaw  v.  aty 
of  New  York,  19  N.  Y.  Snpp.  6,  7,  61  N.  Y. 
Super.  Ct  (29  Jonea  ft  S.)  174;  State  ▼.  Bren- 
nan,  49  Ohio  St  83,  37,  29  N.  B.  693;  Ptacek 
V.  People,  94  111.  App.  571,  677.  678;  Polk  T. 
James,  68  Oa.  12a 

Bnrrlll  says  the  idea  of  office  clearly  I 
embraces  the  Ideas  of  tenure,  duration,  fees ; 
or  emoluments,  rights  and  powers,  as  well  i 
as  that  of  duty.  United  States  t.  Fisher  (U.  j 
&)  8  Fed.  414,  416;  Olmstead  y.  aty  of  i 
New  Yori[,  42  N.  Y.  Super.  Gt  ao  Jones  ft 
8.)  481,  487 ;  People  t.  Nichols,  62  N.  Y.  478, 1 
484,  11  Am.  Bep.  734.  | 

A  public  office  exists,  if  at  all,  by  a  con- ; 
stltutlona]  provision,  or  else  by  the  flat  of . 
the  Legislature  or  by  some  body  or  board  to 
which  the  Legislature  has  delegated  power  to  , 
create  an  office.     Meyers  v.  City  of  New  ' 
York,  60  Hun,  293,  23  N.  Y.  Supp.  484.    And 
the  employment  of  a  day  laborer,  though  he  ! 
was  taken  from  the  cItII  service  list,  did  not 
create  an  office,  or  him   an  office  holder. 
lickerBon  t.  City  of  New  York,  80  N.  Y.  Supp. 
168,  169,  80  App.  Dlv.  12.  j 

An  office  embraces  the  ideas  of  tenure, 
duration,  emoluments,  and  duties,  and  these 
Ideas  or  elements  cannot  be  separated,  and 
each  considered  abstractly.  All  taken  to- 
gether constitute  the  office.  Kendall  v.  Ray- 
bould,  44  Pac  1034,  1036,  18  Utah,  226. 

It  is  said  to  be  impossible  to  give  a  defi- 
nition of  an  office  that  will  be  applicable  to 
all  offices.  State  t.  WUson,  29  Ohio  St  347, 
349. 

The  words  "office''  and  **offiGer"  are 
terms  of  vague  and  variable  import,  the 
meaning  of  which  necessarily  varies  with  the 
coDDection  in  which  they  are  used;  and  to 
determine  it  correctly,  in'  a  particular  in- 
stance, resort  must  be  had  to  the  intention 
of  the  statute,  and  the  subject-matter  In  ref- 
erence to  which  the  terms  are  used.  State 
V.  Kllcbll,  63  Minn.  147,  166,  64  N.  W.  1069, 
1071,  19  L.  B.  A.  779. 

The  use  in  the  Penal  Code  of  any  word 
expressive  of  office  or  trust  includes  both 
males  and  females.    Pen.  Code  Tex.  1896,  art 

22. 

Agenojv  duty,  or  trust. 

Public  office  is  intended  fdr  the  public 
sood,  and  not  for  the  particular  gain  of  the 
incumbent  It  is  a  mere  agency  or  trust 
Wilson  V.  City  of  New  York,  66  N.  Y.  Supp. 
328,  329,  31  Misc.  Rep.  693. 
6WDS.AP.— 4 


Speaking  generally,  it  may  be  said  that 
a  public  office  is  an  agency  for  the  state. 
School  Gom'rs  of  Worcester  County  v.  Qolds- 
borough,  44  Atl.  1066,  1067,  90  Md.  193. 

Public  offices  are  not  incorporeal  here- 
ditaments, nor  have  they  the  character  or 
quality  of  grants.  They  are  agencies.  With 
few  exceptions  they  are  voluntarily  taken, 
and  may  be  voluntarily  resigned.  They  are 
created  for  the  benefit  of  the  public,  and 
are  not  granted  for  the  incumbent  Their 
terms  are  fixed  with  a  view  to  public  utility 
and  convenience,  and  not  for  the  purpose  of 
granting  the  emoluments  during  that  period 
to  the  office  holder.  Trimble  v.  People,  34 
Pac.  981,  985,  19  Colo.  187,  41  Am.  St  Rep. 
236  <citing  Conner  y.  Oity  of  New  York,  6 
N.  Y.  [1  Sold.]  286). 

A  public  office  is  an  agency  from  the 
state,  and  the  person  whose  duty  it  is  to  per- 
form this  agency  is  a  public  officer.  Clark 
V.  Stanley,  66  N.  C.  69,  63,  8  Am.  Rep.  488; 
State  Prison  of  North  Carolina  v.  Day,  32 
S.  B.  748.  749,  124  N.  C  362,  46  L.  R.  A. 
296.  See,  also.  State  v.  Hocker,  22  South. 
721,  722,  39  Fla.  477,  63  Am.  St  Rep.  174; 
McComick  V.  Thatcher,  8  Utah,  294,  301, 
80  Pac.  1091,  17  L.  R.  A.  243  (citing  4  Jac. 
Law  Diet  433). 

An  office  is  a  trust  created  for  the  pub- 
lic. Robb  Y.  Carter,  4  Ati.  282,  283,  66  Md. 
321. 

The  word  "office**  imports  a  duty  or 
trust  Ex  parte  Faulkner,  1  W.  Va.  269, 
297. 

The  terms  "office"  and  "public  trust"  in 
the  California  Constitution  are  nearly  sy- 
nonymous ;  at  least,  the  term  ''public  trust" 
is  included  in  the  more  comprehensive  term 
"office."  The  terms  have  relation  only  to 
those  persons  and  duties  that  are  of  a  public 
nature.  Ex  parte  Yale,  24  Cal.  241,  244,  85 
Am.  Dec.  62. 

"It  is  said  that  the  word  'officium' 
principally  applies  to  a  duty,  and  In  the  next 
place  the  charge  of  such  duty;  and  that  it 
is  a  rule  that  where  one  man  hath  to  do 
with  another's  affairs  against  his  will  and 
without  his  leave,  that  it  is  an  office,  and 
he  who  is  in  it  is  an  officer."  Bradford  v. 
Justices  of  Inferior  Court  38  Ga.  332,  336 
(citing  earth.  478»  4  Jac.  Law  Diet). 

The  Legislature  has  no  power  to  deprive 
a  constitutional  officer  of  his  fees  by  re- 
lieving him  of  the  duties  of  his  office,  and 
providing  that  if  he  exercises  such  duties  he 
shall  be  entitled  to  no  compensation,  for 
there  can  be  no  public  office  with  no  duties 
to  be  performed.  People  v.  Rowland,  17  N. 
Y.  App.  Dlv.  166,  171,  46  N.  Y.  Supp.  347. 

In  the  text-books  it  is  taught  that  the 
word  "office"  in  its  primary  signification  im- 
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plies  a  duty  or  duttes,  and  secondarily  a 
<*hange  of  Biicb  duties — ^the  agency  from  the 
state  to  perform  the  duties.  The  duties  of 
the  office  are  the  first  oonsequencei  and  the 
agency  from  the  state  to  perform  those  du- 
ties is  the  next  step  in  the  creation  of  an 
office.  It  is  the  union  of  the  two  factors,  du- 
ty and  agency,  which  makes  the  office.  An 
act  purporting  to  abolish  an  office  does  not 
abolish  it  where  it  also  requires  the  per- 
formance of  all  the  duties  previously  per- 
formed by  the  incumbent  of  such  office, 
though  it  requires  the  duties  to  be  performed 
by  three  persons.  State  Prison  of  North 
Carolina  v.  Day,  82  a  BL  748,  749,  124  N.  a 
862,  46  L.  R.  A.  295. 

In  People  y.  Langdon,  40  Mich.  673,  it 
is  said:  "An  office  is  a  special  trust  or 
charge  created  by  competent  authority.  If 
not  merely  honorary,  certain  duties  will  be 
connected  with  it,  the  performance  of  which 
will  be  consideration  for  its  being  conferred 
on  a  particular  individual,  who  for  the  time 
will  be  an  officer.*'  State  ex  rel.  Kane  v. 
Johnson  (Mo.)  25  8.  W.  855,  856;  Id.,  27  a 
W.  399,  401,  123  Mo.  43;  State  ex  rel.  Cam- 
eron V.  Shannon,  33  S.  W.  1137-1144,  133 
Mo.  139. 

"Webster  defines  an  'office'  to  signify 
a  particular  duty,  charge,  or  trust  conferred 
by  public  authority  and  for  a  public  pur- 
pose. In  Be  Attorney's  Oaths  (N.  Y.)  20 
Johns.  492,  Piatt,  J.,  delivering  an  opinion 
of  the  court,  defines  the  legal  meaning  of  the 
word  to  be  an  employment  on  behalf  of  the 
government  in  any  station  of  public  trust 
not  merely  transient,  occasional,  or  inciden- 
taL"    State  v.  Kennon,  7  Ohio  St  646,  566. 

An  office  is  a  position  to  which  certain 
duties  are  attached,  a  post,  the  position  of 
which  imposes  certain  duties  upon  the  pos- 
sessor, and  confers  upon  him  authority  for 
the  performance.  State  v.  Griswold*  46  Atl. 
829,  830,  78  Conn.  96. 

An  office  is  a  particular  duty,  charge,  or 
trust  conferred  by  public  authority  and  for  a 
public  purpose.  Waldo  v.  Wallace,  12  Ind. 
569,  672. 

As  a  matter  of  law,  "officers  of  the  land 
department"  of  the  government  are  agents 
of  the  law.  They  cannot  act  beyond  its  pro- 
visions, nor  make  any  disposition  of  land 
not  sanctioned  by  law.  Stimson  Land  Co.  y« 
Rawson  (U.  S.)  62  Fed.  426,  429. 

CUMses  of  offiees. 

Offices  may  be  classed  into  two  kinds — 
public  and  private.  The  incumbents  of  pub- 
lic offices  perform  duties  for  and  owe  obliga- 
tions to  the  public,  while  the  incumbents  of 
private  offices  do  not  Commonwealth  v. 
Christian  (Pa.)  9  Phila.  556,  558.  See,  also, 
Bradford  Y.  Justices  of  Inferior  Court,  33  Ga. 
332,  336;  Polk  T.  James,  68  Ga.  12& 


Officers  are  dvil  or  military,  public  or 
private,  according  to  the  nature  of  their 
trusts.  A  public  officer  is  one  who  has  a 
duty  concerning  the  public,  and  is  none  the 
less  a  public  officer  where  his  authority  is 
confined  to  narrow  limits.  Civil  officers  are 
political.  Judicial,  or  ministerial.  Ex  parte 
Faulkner,  1  W.  Va.  269,  297  (citing  7  Bac 
Abr.  279,  280,  tit  '^Office  and  Officers"). 

Officers  are  civil,  judicial,  ministerial, 
executive,  political,  municipal,  military,  ec- 
clesiastical, etc  An  office  is  a  right  to  ex- 
ercise a  public  function  or  employment,  and 
may  be  classed  into  civil  and  military,  and 
civil  may  be  classed  into  political.  Judicial, 
and  ministeriaL  Waldo  v.  Wallace,  12  Ind. 
569,  572. 

"Offices  may  be  and  usually  are  divided 
into  two  classes,  civil  and  military.  Civil 
offices  are  usually  divided  into  three  class- 
es, political,  ministerial,  and  Judicial.  Po- 
litical offices  are  such  as  are  not  immediately 
connected  with  the  administration  of  Justice 
or  the  execution  of  the  mandates  of  a  supe- 
rior, as  the  president  or  head  of  a  depart- 
ment Judicial  offices  are  those  which  relate 
to  the  administration  of  Justice,  and  which 
must  be  exercised  by  the  persons  appointed 
for  that  purpose  and  not  by  deputies.  Minis- 
terial offices  are  those  which  give  the  officer 
no  power  to  Judge  the  matter  to  be  done,  and 
which  require  him  to  obey  some  superior, 
many  of  which  are  merely  employments  re- 
quiring neither  a  commission  nor  a  warrant 
of  appointment  as  temporary  clerks  or  man- 
agers. Fitzpatrick  y.  United  States  (U.  S.) 
7  Ct  OL  290,  293. 

Offices  are  dvil  and  military,  and  tlie 
dvil  are  divided  into  political,  Judidal,  and 
ministerial.  Of  the  former  the  President, 
the  Governors  of  the  states,  heads  of  depart- 
ments, members  of  Congress  and  Legislature, 
are  examples.  The  Judidal  are  those  which 
relate  to  the  administration  of  Justice,  and 
cannot  be  exercised  by  a  deputy.  The  minis- 
terial are  those  wherein  the  officer  has  no 
power  to  Judge  of  the  matter  to  be  done, 
must  act  tn  obedience  to  the  orders  of  the 
superior,  and  the  duties  of  which  can  be 
performed  by  a  deputy.  All  offices  tn  this 
country  are  public.  People  v.  Ridgley,  21 
111.  (11  Pedc)  65,  6& 

Ckmpensatloii. 

Webster  defines  the  word  "office"  as 
**a  spedal  duty,  trust,  or  charge  conferred 
by  authority  and  for  a  public  purpose.  An 
employment  undertaken  by  a  commission  and 
authority  of  the  government,  as  a  dvil,  Ju- 
didal, executive,  legislative,  or  other  office." 
Burriirs  Law  Dictionary  defines  the  word 
to  mean  "a  position  or  station  tn  which  a 
person  is  employed  to  perform  certain  duties, 
or  by  virtue  of  which  he  becomes  charged 
with  the  performance  of  certain  duties,  pob- 
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Ue  or  priTftte;  a  place  of  trust'*  From  tbmm 
deflnltioiis— and  we  tblnk  they  are  correct — 
it  is  quite  apparent  tbat  compenaatlon  ie  not 
indispensable  to  the  existence  or  creation  of 
tbe  office,  within  the  meaning  of  Ck>nst  art 
15, 1 2:  Bonifl^  Ber.  8t  1804,  |  224,  providing 
diat  the  General  Assembly  shall  not  create 
any  office,  the  tenmre  of  which  shall  be  longer 
than  ft>nr  years.  Indianapolis  Brewing  Oa 
T.  Glaypool.  48  N.  B.  228,  280,  140  Ind.  188. 

The  right  to  the  fees  or  compensation  at- 
tached to  an  office  does  not  grow  ont  of  con- 
tract between  the  goyemment  and  the  officer, 
but  arises  from  the  rendition  of  serrices. 
Therefore,  an  officer  who  has  been  kept  ont 
of  hlB  office  and  has  not  performed  his  dn- 
ties  cannot  maintain  an  action  against  the 
goTemment  to  recorer  the  amount  of  his 
f eee  seeming  from  the  office.  Smith  y.  C3ity 
of  New  York,  87  N.  Y.  618»  620. 

The  oath,  the  salary,  or  fees  are  mero 
incidents,  and  they  constitute  no  part  of  the 
office:  Clark  y.  Stanley,  66  N.  O.  69,  63,  8 
Am.  Bep.  488;  State  Prison  of  North  Oaro- 
Una  T.  Day,  82  8.  BL  748,  740,  124  N.  O.  862; 
46  U  B.  A.  295. 

Coatliiiuuioo  rogavdless  of  InoiiaboAey. 

In  the  abstract,  "office**  signifies  a  place 
ef  trust  In  legal  idea  an  office  is  an  en- 
tily,  and  may  exiift  in  fact  though  with- 
otit  an  incnmbent  In  tliis  sense  the  word 
''office"  is  nsed  in  a.  number  of  instances  in 
the  Ck^nstltution  and  in  the  statutes.  Peo- 
ple ▼.  Stratton,  28  Gal.  882 ;  Wardlaw  r.  C3ity 
of  New  York,  10  N.  Y.  Supp.  6^  7,  61  N.  Y. 
Super.  Ct  (20  Jones  ft  8.)  174. 

In  People  y.  Loeffler,  176  IlL  686,  61 
N.  B.  786,  it  is  said:  "An  office  is  a  position 
wbich  does  not  end  with  the  termination  of 
the  term  of  the  person  filling  it  but  its  duties 
continue  to  be  performed  by  the  suoceesors  of 
lodi  person,  whether  elected  or  appointed." 
Ptacek  y.  People,  62  N.  B.  630,  632,  104  UL 
125.  See^  also.  State  y.  Hocker,  22  South. 
721,  722,  80  Fla.  477,  68  Am.  St  Bep.  174; 
United  States  y.  Maurice  (U.  &)  26  Fed.  Cas. 
1211,1214. 

OentlBulag  eatploymemt. 

An  office  "has  been  defined  to  be  an  em- 
ployment on  behalf  of  the  government  in  any 
situation  of  public  trust  not  merely  transient, 
occasional,  or  incidental."  People  y.  Nichols, 
52  N.  Y.  478»  484,  11  Am.  Bep.  734;  Ward- 
law  T.  City  of  New  York,  10  N.  Y.  Supp.  6, 
7,  61  N.  Y.  Super.  Ot  (20  Jones  &  S.)  174; 
People  y.  Nostrand,  46  N.  Y.  376,  881;  Lewis 
T.  Board  of  Public  Works,  17  Atl.  112.  61 
N.  J.  Law  (22  Yroom)  240;  Attorney  Gen- 
eral T.  McOaughey,  21  B.  L  341,  846,  43  Ati. 
346,048. 

''Public  office,"  as  nsed  in  the  0>n8titu- 
tlon,  has  respect  to  a  permanent  trust  to  be 


exercised  in  behalf  of  the  goyemment  and 
of  all  the  dtisens  who  may  need  the  interyen- 
tion  of  a  public  functionary  or  officer  in  any 
matters  or  duties  pertaining  to  the  character 
of  the  trust  and  it  does  not  include  the  ap- 
pointment to  meet  special  exigencies  of  the 
tndlyidual  to  perform  transient  occasional, 
or  incidental  duties,  such  as  are  ordinarily 
performed  by  public  officers,  and  as  to  such 
appointments  the  Legislature  is  at  liberty 
to  inyest  the  courts  with  power  to  nuike 
them.    In  re  Hathaway,  71  N.  Y.  238,  244. 

Within  the  ordinary  acceptation  of  the 
term,  one  who  is  engaged  to  render  service 
in  a  particular  transaction  is  not  an  "officer." 
That  word  implies  continuity  of  service,  and 
excludes  those  employed  for  a  special  and  a 
single  transaction.  Clark  y.  Benninger,  42 
Atl.  028,  020,  80  Md.  66,  44  L.  B.  A.  413. 
See,  also,  Shelby  y.  Alcorn,  36  Miss.  273,  280,. 
72  Am.  Dec.  160;  State  y.  Hocker,  22  South. 
721,  722,  30  Fla.  477,  63  Am.  St  Bep.  174; 
State  y.  Wilson,  20' Ohio  St  347,  348;  Braith- 
waite  y.  Cameron,  88  Pac.  1084,  1087,  8  Okl.. 
630. 

"Officer^'  means  one  with  public  duties, 
somewhat  continuous  in  their  nature.  The 
merchant  appraisers  are  appointed  by  col- 
lectors of  customs  for  each  case.  The  theory 
of  the  law  is  that  the  collector  appoints  a 
merchant  appraiser  for  each  occasion,  and 
if  two  or  three  reappraisements  are  acted 
on  at  the  same  time,  it  is  not  because  the 
merchant  appraiser  holds  the  office  for  a  day 
or  an  hour  or  for  a  month,  but  it  is  because 
the  same  man  may  be  appointed  in  two  or 
three  instances  to  act  upon  more  than  one 
appraisement  and  he  acts  on  seyeral  at  the 
same  time.  He  does  not  hold  an  office,  but 
merely  holds  a  designation  for  tbat  one  thing. 
Auffmordt  y.  Hedden  (U.  S.)  30  Fed.  860,  362. 

Wis.  Const  requiring  that  certain  "of- 
ficers" should  be  elected  or  appointed  by  the 
people  of  the  district  to  which  their  offices 
appertain,  cannot  be  construed  to  include 
commissioners  appointed  by  the  circuit  Judge 
to  review  certain  actions  by  a  board  of  super- 
visors of  a  county  wherein  a  dty  or  town  is 
located,  and  determine  what  sum  should  be 
added  or  deducted  from  the  aggregate  valua- 
tion of  the  taxable  property  of  the  city,  vil- 
lage, or  town  to  produce  a  Just  relation  be- 
tween valuations.  Such  commissioners  are 
merely  appointed  to  do  a  specific  act  end, 
when  that  is  performed,  their  power  ceases. 
They  bear  a  strong  analogy  to  the  commis- 
sioners appointed  by  the  Justices  of  the 
peace  in  reviewing  the  action  of  town  super- 
visors in  laying  out  or  discontinuing  high- 
ways. There  is  a  distinction  between  an  of- 
fice and  a  mere  service  or  employment. 
State  y.  Myers,  0  N.  W.  777.  778,  52  Wis.  62a. 

As  a  eomtraet* 

See  ••0)ntract'» 
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Created  and  dntles  preeerilied  hj  law. 

From  the  mass  of  learning  displayed  In 
cases  determining  the  meaning  of  the  term 
''office,"  it  Is  almost  impossible  to  deduce  a 
definition  of  the  term  universally  applicable. 
One  of  the  requisites  is  that  the  office  itself 
must  be  created  by  the  Constitution  of  the 
state,  or  it  must  be  authorized  by  some  stat- 
ute; but  not  all  employments  authorized  by 
law  are  public  offices,  in  the  sense  of  the 
Constitution.  The  presidency  of  a  private 
corporation  may  be  spoken  of  as  an  office. 
An  executor,  guardian,  a  referee  for  the  de- 
cision and  the  trial  of  an  action,  are  all  of- 
ficers who  derive  their  existence  from  stat- 
utes, but  they  are  not  public  officers  in  the 
constitutional  sense.  It  seems  to  be  reason- 
ably well  settled  that,  where  the  Legislature 
creates  and  prescribes  the  duty  and  fixes 
the  compensation,  these  duties  pertain  to 
the  public,  and  are  continuing  and  perma- 
nent, not  occasional  and  temporary.  Such 
compensation  or  employment  is  an  office,  and 
one  who  occupies  it  is  an  officer.  In  such 
a  case  there  is  a  declaration  by  the  Legisla- 
ture that  some  portion,  great  or  small,  of 
the  function  of  the  government,  was  to  be 
exercised  for  the  benefit  of  the  public,  and 
the  Legislature  has  decided  for  itself  that  the 
employment  is  of  sufficient  dignity  and  im- 
portance to  be  deemed  an  office.  Fatten  t. 
Board  of  Health  of  City  and  County  of  San 
Francisco,  59  Pac.  702,  703,  127  Oal.  888,  78 
Am.  St  Rep.  66. 

The  right  to  an  office  embraces  the  idea 
that  the  ''office'*  has  been  created  by  ade- 
quate authority,  that  the  manner  of  designa- 
tion for,  and  the  conditions  of  eligibility  to, 
the  office,  as  well  as  the  tenure,  duration, 
emoluments,  and  duties  pertaining  to  it, 
have  been  prescribed.  Gosman  v.  States  106 
f  nd.  203,  204,  6  N.  B.  849. 

A  public  office  is  not  a  natural  growth 
ct  the  soil,  and  can  be  created  only  by  the 
Legislature,  or  some  municipal  board  or  body 
authorized  by  the  Legislature  to  create  one. 
Miller  v.  Warner,  59  N.  Y.  Supp.  956,  957, 
42  App.  Div.  208. 

A  public  office  exists,  if  at  all,  either 
by  a  constitutional  provision  or  by  the  fiat  of 
the  Legislature,  or  by  some  body  or  board 
to  which  the  Legislature  has  delegated  the 
power  to  create  an  office.  Bckerson  v.  City 
of  New  York,  80  N.  Y.  Supp.  168»  169,  80 
App.  Div.  12  (citing  Meyers  v.  City  of  New 
York,  69  Hun,  293,  23  N.  Y.  Supp.  484). 

The  true  test  of  a  public  office  seems 
to  be  that  it  is  a  parcel  of  the  administra- 
tion of  government,  civil  or  military,  or  is  it- 
self created  by  the  lawmaking  power.  Blia- 
son  T.  Coleman,  86  N.  0.  235,  241. 

An  office  is  a  place  created,  or  at  least 
recognized,  by  the  laws  of  the  state,  and  to 


which  certain  public  duties  are  assigned,  ei- 
ther by  the  law  itself  or  by  regulations  adopt- 
ed under  authority  of  the  law.  Stewart  v. 
Hudson  County,  38  Ati.  842,  61  N.  J.  Law, 
117  (citing  Bownes  v.  Meehan,  45  N.  J.  Law 
[16  Vroom]  189);  Peterson  v.  Salem  County, 
42  AU.  844,  845,  63  N.  J.  Law,  57;  Cramer 
V.  Water  Com'rs  of  New  Brunswick,  31  Atl. 
384,  385,  57  N.  J.  Law  (28  Vroom)  478; 
O'Brien  v.  Thorogood,  39  N.  B.  287,  288,  162 
Mass.  598. 

An  office  is  defined  by  the  Constitution  of 
Illinois  as  a  public  position  created  by  the 
Constitution  or  by  law,  continuing  during 
the  pleasure  of  the  appointing  power  or  for 
a  fixed  time^  with  a  successor  elected  or  ap- 
pointed. People  V.  Loeffler,  51  N.  B.  785,  789, 
175  111.  585;  People  T.  Bollam,  54  N.  B.  1032, 
1033,  182  111.  528. 

It  may  be  stated  that,  where  an  employ- 
ment or  duty  is  a  continuing  one,  which  is 
defined  by  rules  prescribed  by  law,  and  not 
by  contract,  such  charge  or  employment  Is 
an  office,  and  the  person  who  performs  it  is 
an  officer.  State  v.  Wilson,  29  Ohio  St  347, 
348.  See,  also.  State  v.  Hocker,  22  South. 
721,  722,  39  Fla.  477,  63  Am.  St  Rep.  174; 
Shelby  v.  Alcorn,  36  Miss.  273,  289,  72  Am. 
Dec.  169;  United  States  v.  Maurice  (U.  S.) 
26  Fed.  Cas.  1211,  1214. 

An  office  is  a  public  position  created  by 
the  Constitution  or  law,  continuing  during 
the  pleasure  of  the  appointing  power  or  for 
a  fixed  time,  with  a  successor  elected  or  ap- 
pointed. Wilcox  V.  People,  90  IH  186,  192 
(citing  Const  1870,  art  5,  I  24). 

Eleetioa  ot  appoiatmeat. 

An  office  is  a  public  station  or  employ- 
ment conferred  by  the  appointment  of  the 
government    Polk  v.  James,  68  Ga.  128. 

A  person  in  the  service  of  the  govern- 
ment, who  derives  his  position  from  duly, 
legally  authorized  election  or  appointment  is 
a  public  officer.  State  v.  Hocker,  22  South. 
721,  722,  39  Fla.  477,  63  Am.  St  Rep.  174. 

Certainly,  where  an  individual  has  been 
appointed  or  elected  in  a  manner  prescribed 
by  law,  has  a  designation  or  title  given  him 
by  law,  and  exercises  functions  concerning 
the  public,  assigned  to  him  by  law,  he  must 
be  regarded  as  a  public  officer.  It  can  make 
no  difference  whether  he  be  commissioned 
by  the  chief  executive  officer  with  the  au- 
thentication of  the  seal  of  state  or  not 
Where  that  is  given,  it  is  but  evidence  of  bis 
title  to  the  office.  Bradford  v.  Justices  of 
Inferior  Court,  33  Ga.  332,  336. 

Bvery  office  is  an  appointment  or  an 
employment,  but  it  does  not  follow  that  ev- 
ery ^appointment  is  an  office,  and  the  words 
are  not  convertible  terms.  Commonwealth 
V.  Binns  (Pa.)  17  Serg.  &  B.  219,  220,  232. 
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An  officer,  within  the  meaning  of  tbe  8t 
I^nia  cbarter  pioviBion  forbidding  the  change 
of  an  officer's  salary  daring  the  term  for 
which  be  was  elected  or  appointed,  is  one 
who  by  the  local  law  enjoys  either  an  annual 
salary  or  a  definite  term  of  office.  State  ex 
reL  Bartiaw  y.  Longfellow,  68  8.  W.  69G» 
597,  d5  Ma  App.  GOO. 

BslpleyaMmt  dIstiiisitiBhed. 

"In  every  definition  of  the  word  'office,' 
the  features  recognised  as  characteristic,  and 
distinguishing  it  from  a  mere  employment, 
are  the  manner  of  appointment  and  the  na- 
ture and  duties  to  be  performed,  and  wheth- 
tf  the  duties  are  such  as  pertain  to  tbe  par^ 
tlcQlar  official  designation,  and  are  continu- 
ing and  permanent,  and  not  occasional  or 
temporary."  State  v.  Board  of  Public 
Works,  17  Atl.  112,  51  N.  J.  Law  (22  Vroom) 
240. 

'*An  officer  is  distinguished  from  an  em- 
p]oy6  in  tbe  greater  importance,  dignity,  and 
independence  of  his  position;  in  being  re- 
quired to  take  an  official  oath,  and  perhaps 
to  give  an  official  bond;  in  the  liability  to 
be  called  to  account  as  a  public  offender  for 
misfeasance  or  nonfeasance  in  office;  and 
usually,  though  not  necessarily.  In  the  ten- 
ure of  his  position."  State  ex  rel.  Cameron 
T.  Shannon,  33  S.  W.  1137,  1144,  133  Mo.  139; 
State  ex  rel.  Kane  y.  Johnson  (Mo.)  25  S.  W. 
855,  356;  Oity  of  Baltimore  t.  Lyman,  48 
Atl.  145,  146»  82  Md.  591. 

The  term  "office"  has  no  legal  or  tech- 
nical meaning  attached  to  it,  distinguishing 
it  from  Its  ordinary  acceptation.  An  office 
is  t  public  charge  or  employment  But  as 
erery  employment  is  not  an  office,  it  is  some- 
times difficult  to  distinguish  between  employ- 
ments which  are  and  which  are  not  offices. 
7  Bac.  Abr.  280.  Legislatures  generally  de- 
line  "office*  to  be  public  employment  on  be- 
balf  of  the  government  in  any  station  of 
public  trust  In  common  parlance,  the  term 
office  has  a  more  general  signification;  thus, 
we  say  the  office  of  the  executor,  or  the 
office  of  the  president  In  re  Attorneys' 
Oaths  (N.  Y.)  20  Johns.  492, 484;  In  re  Ricker, 
66  N.  H.  207,  232,  29  Atl.  559,  572,  24  L.  R.  A. 
740. 

CJonst  art  5,  I  24^  defines  an  office  as 
follows:  ''An  office  is  a  public  position  cre- 
ated by  the  Constitution  or  law,  continuing 
during  the  pleasure  of  the  appointiye  power 
or  for  a  fixed  time,  with  a  successor  elected 
or  appointed.  An  employment  is  an  agency 
for  a  temporary  purpose,  which  ceases  when 
that  purpose  is  accomplished."  Lasher  v. 
People,  55  N.  B.  063,  666,  183  111.  226,  47  L. 
R.  A.  802,  75  Am.  St  Rep.  103. 

The  term  "office"  implies  a  delegation  of 
a  position  of  the  sovereign  power  to,  and 
possession  of  it  by,  the  person  filling  the 


office,  while  an  "employment*'  does  not  com- 
prehend a  delegation  of  any  part  of  the 
sovereign  authority.  State  v.  Hocker,  22 
South.  721,  722,  89  Fla.  477,  68  Am.  St  Rep. 
174;  Montgomery  v.  State,  18  South.  157, 169, 
107  Ala.  372. 

In  United  States  v.  Maurice  (U.  S.)  26 
Fed.  Gas.  1211,  Chief  Justice  Marshall  said: 
''An  office  is  defined  to  be  a  public  charge  or 
employment  and  he  who  performs  the  du- 
ties of  the  office  is  an  officer.  ♦♦•  Al- 
though an  office  is  an  employment  it  does 
not  follow  that  every  employment  is  an 
office.  A  man  may  certainly  be  employed 
under  a  contract  express  or  implied,  to  do 
an  act  or  to  perform  a  service,  without  be- 
coming an  officer;  but  if  the  duty  be  a  con- 
tinuing one,  which  is  defined  by  the  rules 
prescribed  by  the  government  and  not  by 
contract  which  an  individual  is  appointed 
by  the  government  to  perform,  who  enters 
upon  the  duties  appertaining  to  his  station 
without  any  contract  defining  them,  if  those 
duties  continue  though  the  person  be  chan- 
ged, it  seems  very  difficult  to  distinguish 
such  a  charge  or  employment  from  an  office, 
or  the  person  who  performs  the  duties  from 
an  officer."  Vincenheller  v.  Reagan,  64  S.  W. 
278,  284,  69  Ark.  460;  Ptocek  v.  People,  94 
111.  App.  571,  577,  57& 

As  f  raaoldsa. 

See  "Franchise.** 

ImTestmeat  wltli  fvmoti«BS  of  coTorm- 
ment. 

There  are  various  tests  by  which  to  de- 
termine who  are  officers  in  the  meaning  of 
the  law,  but  at  last  in  a  case  of  uncertain- 
ty, the  intention  of  the  lawmakers  controls. 
To  constitute  an  officer  it  does  not  seem  to 
be  material  whether  his  term  be  for  a  period 
fixed  by  law  or  to  endure  at  tbe  will  of  the 
creating  power;  but  if  an  individual  be  in- 
vested with  some  portion  of  the  functions  of 
tbe  government  to  be  exercised  for  tbe  ben- 
efit of  the  public,  he  is  an  officer.  Per  Lewis, 
0.  J.,  in  City  of  Louisville  v.  Wilson,  36  S. 
W.  044,  99  Ky.  598  (cited  with  approval  in 
Pratt  V.  Breckinridge,  65  S.  W.  136,  137,  112 
Ky.  1,  and  Lowry  v.  Olty  of  Lexington,  68 
S.  W.  1109,  1112,  24  Ky.  Law  Rep.  516). 

A  public  office  is  defined  to  be  the  right, 
authority,  and  duty  created  and  conferred 
by  law,  by  which  for  a  given  period,  either 
fixed  by  law  or  enduring  at  the  pleasure  of 
the  creating  power,  an  individual  is  invested 
with  some  portion  of  the  sovereign  func- 
tions of  the  government  to  be  exercised  by 
him  for  the  benefit  of  the  public.  State  ex 
rel.  Walker  v.  Bees,  36  S.  W.  636,  637,  135 
Mo.  325,  33  L.  R.  A.  616  (citing  Mecbem, 
Pub.  Off.  1);  Hendricks  v.  State,  49  S.  W.  705. 
20  Tex.  Civ.  App.  178;  Kimbrough  v.  Bar 
nett,  93  Tex.  301,  310,  55  S.  W.  120,  122:  At- 
torney General  v.  McCaughey,  43  Atl.  646. 


OFFICE 


4928 


OFFIOB 


648,  21  R.  L  841;   Guthrie  Dally  Leader  t. 
OameroB,  41  Pac  636,  638,  8  OkL  077. 

Many  efforts  have  been  made  to  define  a 
''public  office,"  but  It  Is  easier  to  conceive 
the  general  requirements  of  such  an  office 
than  to  express  them  with  precision  In  a 
definition  that  shall  be  entirely  faultless.  It 
will  be  found,  however,  by  consulting  the 
cases  and  authorities,  that  the  most  general 
distinction  of  a  public  office  Is  that  it  em- 
braces the  performance  by  the  Incumbent  of 
a  public  function  delegated  to  him  as  part 
of  the  sovereignty  of  the  state.  The  fact 
that  a  public  employment  Is  held  at  the  will 
or  pleasure  of  another  as  a  deputy  or  serv- 
ant, who  holds  at  the  will  of  his  principal. 
Is  held  In  the  state  of  Maine  to  distinguish 
a  mere  employment  from  a  public  office,  for 
in  such  case  no  part  of  the  state  sovereignty 
iB  delegated  to  such  employes.  State  v.  Jen- 
nings, 49  N.  E.  404.  405,  57  Ohio  9t  415,  63 
Am.  St  Rep.  723. 

The  words  •'public  office"  are  used  in  so 
many  senses  that  It  is  Impossible  to  give  a 
precise  definition  covering  all  cases.  It  de- 
pends, not  on  what  we  call  it,  or  even  on 
what  a  statute  may  Incidentally  call  It,  but 
upon  the  powers  wielded,  the  functions  per- 
formed, and  other  circumstances  manifest- 
ing the  character  of  the  position.  Mechem, 
Pub.  Off.  I  4,  says:  "The  most  Important 
characteristic  which  distinguishes  an  office 
from  an  employment  or  contract  Is  that  the 
creation  of  an  office  Involves  a  delegation 
to  the  Individual  of  some  of  the  sovereign 
functions  of  government,  to  be  exercised  by 
him  for  the  benefit  of  the  public.  ♦  •  • 
Unless  the  powers  conferred  are  of  this  na- 
ture^ the  Individual  Is  not  a  public  officer.*' 
The  test  Is  that  he  should  exercise  some- 
thing that  can  fitly  be  called  a  part  of  the 
sovereignty  of  the  state.  Hartlgan  t.  Board 
of  Regents  of  West  Virginia  University,  88 
S.  B.  698,  701,  49  W.  Va.  14. 

An  office  is  a  public  station  or  position, 
to  which  a  portion  of  the  sovereignty  of  the 
country,  either  legislative,  judicial,  or  exec- 
utive, attaches  for  the  time  being,  and  which 
is  exercised  for  the  benefit  of  thd  public. 
High,  Rec.  I  625.  The  word  Itself  implies  a 
more  or  less  permanent  delegation  of  a  por^ 
tion  of  governmental  power,  coupled  with 
legally  defined  duties  and  privileges,  contin- 
uous in  their  nature,  and  which,  upon  the 
death,  resignation,  or  removal  of  the  incum- 
bent, devolve  upon  his  successor.  Common- 
wealth V.  Murphey  (Pa.)  17  Montg.  Ck>.  Law 
Rep'r,  174,  176  (citing  Tied.  Mun.  Corp.  [Ed. 
1894]). 

An  office  is  the  right  and  duty  conferred 
on  an  individual  to  perform  any  part  of  the 
functions  of  government,  and  receive  such 
compensation,  if  any,  as  the  law  may  affix 
to  the  service.    McArdle  v.  Jersey  City,  49 


Atl.  1013, 1016»  66  N.  J.  Law,  590,  88  Am.  St. 
Viep.  496. 

The  term  "office"  implies  a  delegation  of 
a  portion  of  the  sovereign  power,  and  a  pos- 
session of  it  by  the  person  ffiUng  the  office. 
State  T.  Hocker,  22  South.  721,  722,  89  Fla. 
477,  63  Am.  St  Rep.  174. 

An  office  is  where,  for  the  time  beins^ 

a  portion  of  the  sovereignty,  legishitive;  ex- 

.  ecutive,  or  Judicial,  attaches,  to  be  exerdsed 

I  for  the  public  benefit    United  States  v.  Lock- 

:  wood  (Wis.)  1  Pin.  359,  363. 

A  public  office  is  one  whose  duties  are  In 
•  their  nature  public;  that  is,  involving  in  their 
:  performance  the  exercise  of  some  portion  of 
the  sovereign  power,  whether  great  or  smalU 
i  and  in  whose  proper  performance  all  dtlzena, 
-  irrespective  of  party,  are  interested,  either 
I  as  members  of  the  entire  body  politic,  or  of 
]  some  duly  established  division  thereof.  At- 
I  torney  Qeneral  v.  Drohan,  48  N.  E  279,  281» 
,  169  Mass.  634.  61  Am.  St  Bep.  SOL 

I  In  2  Spell.  Extr.  Rem.  |  1780,  it  is  said: 
!  '*There  are  three  principal  tests  for  deter- 
:  mining  whether  one  performing  duties  of  a 
public  nature  is  a  public  officer,  in  the  sense 
of  subjecting  his  incumbency  or  employment 
:  to  a  quo  warranto  proceeding:  First  wheth- 
I  er  the  sovereignty,  either  directly,  as  through 
.  legislative  enactment  or  executive  appoint- 
ment or  indirectly,  as  through  a  municipal 
charter,  is  the  source  of  authority;  seconds 
whether  the  duties  pertaining  to  the  position 
are  of  a  public  character — ^that  is,  due  to  the 
cooununlty  in  its  political  capacity;  third, 
whether  the  tenure  is  fixed  and  permanent 
for  a  definite  period,  by  law,  unless  for  neg- 
lect of  duty  or  malfeasance,  or  subject  to  ter- 
mination at  the  will  of  others  without  assign- 
I  ment  of  cause."  *'We  apprehend  that  the 
I  term  'office'  implies  a  delegation  of  a  portion 
'  of  the  sovereign  power,  and  the  possession  of 
it  by  ttie  person  filling  the  office,  and  the  ex- 
ercise of  such  power,  within  the  legal  Umlts, 
constitutes  the  correct  discharge  of  the  duties 
of  such  officer.  And  power  thus  delegated 
and  possessed  {nay  be  a  portion  belonging 
sometimes  to  one  of  the  three  great  depart- 
ments, and  sometimes  to  another.  Still,  it  is 
a  legal  power,  which  may  be  rightfully  exer- 
cised, and  in  its  effects  will  bind  the  rights 
of  others,  and  be  subject  to  revision  and  cor- 
rection only  according  to  the  laws  of  the 
state.  An  employment  merely,  has  none  of 
these  distinguishing  features.  A  public  agent 
acts  only  on  behalf  of  his  principal,  the  pub- 
lic, whose  sanction  is  generally  considered 
necessary  to  give  the  act  performed  the  au- 
thority and  power  of  a  public  act  or  law,  and 
if  the  act  be  such  as  not  to  require  such  sub- 
sequent sanction,  still  it  is  only  a  species  of 
service  pwformed  under  public  authority, 
but  not  in  execution  of  any  standing  lawa 
•  ♦  •  It  appears,  then,  that  every  'office/ 
in  the  constitutional  meaning  of  the  term,  im- 
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pUcB  an  AQtbority  to  exerdse  some  portion  of 
the  sorereign  power,  either  in  milking,  ad- 
ministering, or  executing  the  lawa.  Mont^ 
gomery  y.  State,  18  Sonth.  157,  169,  107  Ala. 
372. 

Bvery  office  implies  an  authority  to  eze- 
cole  a  portion  of  the  aoyereign  power  of  the 
states  either  in  making  or  executing  or  ad- 
ministering the  lawa  Wardlaw  v.  City  of 
New  York,  19  N.  Y.  Supp.  0,  7,  61  N.  Y.  Super. 
Ct  (29  Jones  &  S.)  174. 

Public  office  is  a  right  to  exercise  gen* 
erally,  and  in  all  proper  cases,  the  function 
of  a  public  trust  or  employment,  and  to  re- 
cei?e  the  fees  and  emoluments,  and  to  hold 
the  office  and  perform  the  duties  for  the  term 
and  by  the  tenure  prescribed  by  law.  In  re 
Rupp,  69  N.  Y.  Supp.  997,  999,  28  Misc.  Bep. 
703. 

An  office  is  defined  by  good  authority  as 
inTolTing  the  delegation  to  the  indiyidual  of 
some  of  the  several  functions  of  government 
to  be  exercised  by  him  for  the  benefit  of  the 
public,  by  which  it  is  distinguished  from  em- 
ployment or  contrad  State  v.  Thompson,  29 
a  EL  720,  721,  122  N.  a  493  (citing  Mech. 
Pub.  Off.  SS  1»  4). 

Liiiiltatloi&s  om  powe>s  mm  affaetliis. 

Officers  are  public  or  private,  and  it  is 
said  that  every  man  is  a  public  officer  who 
hath  any  duty  concerning  the  public;  and 
be  is  not  the  lees  a  public  officer  because  his 
authority  is  confined  to  narrow  limits,  since 
it  is  the  duty,  and  the  nature  of  that  duty, 
which  make  him  a  public  officer,  and  not  the 
ext^t  of  his  authority.  Commonwealth  v. 
Bimis  (Pa.)  17  Serg.  &  R.  219,  220,  282.  See, 
also,  Polk  V.  James,  68  Ga.  128;  Bradford  t. 
Justices  of  Inferior  Court,  88  Ga.  832,  888. 

Persons  who,  under  an  act  of  the  G^en- 
eral  Assembly  of  October  17,  1870,  had  been 
appointed  commissioners  to  purchase  a  tract 
of  land  at  the  place  selected  for  a  county  site, 
to  lay  off  the  same  into  town  lots,  sell  them, 
and  to  apply  the  proceeds  to  the  building  of 
a  courthouse  and  Jail  for  the  county,  were 
officers,  under  the  law.  Polk  t.  James,  68 
Ga.  128.' 

Oatlfc  required* 

The  frame  of  the  government  of  the  state 
of  North  Carolina  after  its  secession  from  the 
Clnion  still  existed,  but  there  were  no  officers, 
as  the  ofllcers  had  renounced  their  allegiance 
to  the  government  of  the  United  States,  and 
bad  taken  an  oath  to  support  the  government 
of  the  Confederate  States.  The  government 
of  the  United  States  could  not  recognize,  as 
rightly  officers  of  the  state,  men  who  were  not 
bound  by  the  oath  required  by  the  federal 
Oonstitution,  but  who,  on  the  other  hand, 
were  bound  by  the  oath  to  support  another 
goyerament.    After  the  surrender  of  the  state 


to  the  federal  government,  the  latter  govern- 
ment had  the  right  to  call  the  convention  for 
the  ertablishment  of  a  new  state  government, 
though  certain  persons  were  declared  to  be 
ineligible  as  delegates.  Therefore,  one  elect- 
ed to  the  office  of  governor  of  North  Carolina 
pursuant  to  the  Constitution  adopted  by  that 
convention  properly  held  the  offloe.  In  re 
Hughes,  61  N.  a  57,  61,  6& 

As  oooupatloB. 

See  ''Occupation  (Vocation).* 

Am  proper  t|F« 

The  purpose  of  creating  public  offices  la 
tne  common  good.  Hence  most  of  the  rules 
regulating  them  have  a  reference  to  the  dis- 
charge of  the  duties  and  the  promotion  of  the 
public  convenience.  Hence  they  are  not  the 
subjects  of  property  in  the  sense  of  that  full 
and  absolute  dominion  which  is  recognized  in 
many  other  things.  They  are  only  the  sub- 
jects of  property  as  far  as  they  can  be  so  in 
safety  to  the  general  interest  involved  in  the 
discharge  of  their  duties.  This  principle  de- 
mands that  different  rights  of  property 
should  be  recognized  in  different  offices.  It 
is  one  of  the  ordinary  rights  of  property  to 
alien  and  dispose  of  it  at  pleasure;  but  that 
Is  inadmissible  in  public  offices,  because  the 
public  require  a  responsible  person  to  answer 
for  defaults.  Besides,  the  power  of  aliena- 
tion is  not  the  test  of  property.  Property  in 
reference  to  a  thing  means  whatever  a  per- 
son can  possess  and  enjoy  by  right;  and  in 
reference  to  the  person,  he  who  has  that  right 
to  the  exclusion  of  others  is  said  to  have  the 
property.  That  an  office  is  the  subject  of 
property  thus  explained  is  well  understood 
by  every  one,  as  well  as  distinctly  stated  in 
the  lawbooks  from  the  earliest  times.  Hoke 
V.  Henderson,  15  N.  C.  1, 17,  25  Am.  Dec.  677. 

"Offices"  are  classed  by  Blackstone 
among  incorporeal  hereditaments.  An  office 
may  further  be  said  to  be  a  vested  right  The 
officer  has  an  estate  in  it  as  a  property,  of 
which  he  cannot  be  divested,  except  in  the 
three  ways  pointed  out  by  Lord  Coke,  viz.: 
First,  by  abuse;  second,  nonuser;  third,  re- 
fusal. Under  our  system  of  government  it 
may  be  regarded  as  a  contract  between  the 
state  on  one  hand,  and  the  individual  on  the 
other,  whereby  he  assumes  the  performance 
of  certain  duties  for  a  certain  compensation. 
For  these  purposes  he  becomes  seised  of  the 
office  as  of  any  other  property  in  the  right 
and  enjoyment  of  which  he  cannot  be  dis- 
turbed or  defeated,  except  by  operation  of 
law.    People  v.  Wells,  2  CaL  198,  208. 

A  public  office  is  a  mere  public  agency, 
revocable  according  to  the  will  ana  appoint- 
ment of  the  people  as  exercised  in  the  Con- 
stitution and  the  laws  enacted  in  conformity 
therewith,  and  is  not  property  within  the 
meaning  of  the  constitutional  provision  that 
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no  person  Bball  be  deprived  of  life,  liberty, 
or  property  witbont  due  process  of  law.  State 
▼.  Crumbaugh,  68  S.  W.  925,  927,  28  Tex,  Civ. 
App.  62L  See,  also,  Cameron  y.  Parker,  88 
Pac.  14,  19,  2  Okl.  277;  Donabne  y.  WUl 
(Jounty,  100  111.  94,  108;  Attorney  General  ▼. 
Jochim,  68  N.  W.  611,  613,  99  Micb.  358,  28 
L.  R.  A.  699,  41  Am.  St  Rep.  606;  Moore  v. 
Strickllng.  33  S.  B.  274,  276,  46  W.  Va.  515, 
GO  L.  R.  A.  279;  State  v.  Owens,  03  Tez.  261, 
267;  Hawkins  v.  Roberts,  27  Soutb.  827,  832, 
122  Ala.  130. 

In  New  York  public  offices  are  not  In- 
corporeal beredltaments,  nor  bave  tbey  tbe 
cbaracter  or  qualities  of  grants.  Conner  v. 
City  of  New  York,  5  N.  Y.  (1  Seld.)  285,  296. 

An  office  is  not  property,  nor  are  tbe  pro- 
spective fees  tbereof  tbe  property  of  tbe  in- 
cumbent Tbe  Incumbent  cannot  sell  bis  of- 
fice, or  purcbase  it  or  incumber  it  Tbe  Leg- 
islature, In  tbe  absence  of  constitutional  pro- 
bibitions,  may  diminisb  or  abolisb  tbe  fees 
of  tbe  office  at  pleasure,  or  may  render  it  a 
salaried  office.  Smitb  v.  City  of  New  York, 
37  N.  Y.  518,  520. 

*'A  public  office  is  a  trust  beld  for  tbe 
benefit  of  tbe  public.  Tbe  incumbent,  if  be 
performs  tbe  duties,  may  be  entitled  to  tbe 
emoluments,  but  be  cannot  bave  any  prop- 
erty in  tbe  office  itself.  And  bence,  tbere  be- 
ing no  property  rigbt  involved  in  an  inquiry 
as  to  one's  rigbt  to  an  office,  a  jury  cannot 
be  bad  to  try  tbe  title."  Mason  v.  State,  60 
N.  B.  6,  10,  58  Obio  St  80,  41  L.  R.  A.  291. 

A  public  office  is  a  mere  rigbt  to  exer- 
cise a  public  function  or  employment;  a  dele- 
gation of  a  portion  of  tbe  sovereign  power  of 
tbe  government  to  tbe  person  filling  tbe  of- 
fice. Tbe  duties  are  to  be  performed  for  tbe 
benefit  of  tbe  public  and  in  tbe  public  in- 
terest It  is  not  property,  nor  are  tbe  pro- 
spective fees  of  an  office  tbe  property  of  its 
incumbent  Tberefore,  section  12  of  tbe  civil 
service  act  (Act  Marcb  20,  1895),  wbicb  pro- 
vides for  tbe  trial  by  tbe  dvil  service  com- 
mission of  cbarges  against  officers  appointed 
under  tbe  act,  and  for  tbeir  removal  by  tbe 
commission  in  case  tbe  cbarges  are  substan- 
tiated, does  not  violate  tbe  constitutional 
rigbt  of  trial  by  Jury,  since  a  public  office  is 
not  property.'  People  t.  Kipley,  49  N.  B. 
229,  238, 171  111.  44,  41  L.  R.  A.  775. 

A  public  office  is  a  public  trust,  and  tbe 
incumbent  bas  to  some  extent  a  property 
rigbt  in  it,  wbicb  be  bolds,  not  subject  to 
barter  and  sale,  but  for  tbe  benefit  of  tbe  po- 
litical society  of  wbicb  be  is  a  member. 
State  V.  Wadbams,  64  Minn.  318,  824,  67  N. 
W.  64. 

Wblle  it  is  true  tbat  an  officer  de  Jure 
bas  a  property  rigbt  in  tbe  emoluments  of 
bis  office,  and  may  recover  tbe  same  in  an 
action  at  law  from  an  officer  de  facto  wbo 
bas  collected  tbem  wblle  In  bis  possession 


(Citing  Kreits  t.  Bebrensmeyer,  149  111.  496^ 
36  N.  B.  988),  a  public  office  is  not  property, 
but  a  mere  public  agency  created  for  tbe 
benefit  of  tbe  state.  People  v.  Barrett,  07 
N.  B.  742,  745,  208  111.  99,  96  Am.  St  Rep. 
29a 

An  office  is  not  regarded  as  property  or 
as  a  vested  rigbt,  and  tbe  Legislature  may» 
in  tbe  absence  of  constitutional  restrictions, 
make  a  provision  for  tbe  abolition  tbereof. 
State  V.  Common  Council,  90  Wis.  612,  618^ 
64  N.  W.  304. 

Plaee  ovpostttaa. 

Tbe  Intrinsic  meaning  of  tbe  word  ''of- 
fice" is  expressed  by  tbe  old  Bnglisb  word 
••place."  People  v.  Nicbols,  52  N.  Y.  478» 
484, 11  Am.  Rep.  734. 

Pampb.  Laws  1882-88,  p.  186,  relating 
to  tbe  depositories  of  money,  uses  tbe  words, 
••tbe  Governor  sball  declare  said  office  va* 
cant,"  and  in  tbe  same  section  tbe  words 
used  are,  ••and  tbe  Governor  may  declare  tbe 
position  vacant"  As  tbus  used,  tbe  words 
"position"  and  ••office"  are  synonymous. 
Tbe  word  ''office"  is  used  in  tbe  sense  of 
I  place,  position,  and  agency,  and  not  in  the 
I  sense  tbat  it  is  a  public  office.  Colquitt  t« 
Simpson,  72  Ga.  501,  510. 

As  pvblle  oi&oer. 

Tbe  word  ••office,'*  as  used  in  article  647 
of    tbe    Code  of   Practice,    wbicb   provides 
tbat  ••if  a  debtor  bas  neitber  movables,  nor 
slaves,  nor  immovable  property  tbe  sberiif 
I  may  seize  tbe  rigbts  and  credits  wbicb  be- 
long  to  bim,  and  all  sums  of  money  wbicb 
I  may   be  due  to  bim*,  in  whatsoever  rigbt, 
I  unless  it  be  for  alimony  or  salaries  of  of- 
;  fice,"  means  a  public  office.     Tbe  commis- 
sioners appointed  under  tbe  statute  of  Biarch 
14,    1842,    providing   for  tbe  liquidation   of 
banks,   are   not  public  officers.     Conrey  t* 
Copland,  4  La.  Ann.  307,  308. 

Relates  to  fnnotions  to  be  perforBted» 
not  plaoe. 

Tbe  word  ••office,"  as  used  in  14  Stat 
569,  autborizing  tbe  payment  of  employes  in 
tbe  office  of  tbe  coast  survey,  etc.,  ••refers 
to  tbe  functions  to  be  performed,  and  not 
to  tbe  place  wbere  tbey  are  performed.*^ 
Stone  V.  United  States  (U.  &)  8  Ct  01.  260^ 
262. 

Tenttve  veqvired. 

••Office"  Is  defined  as  a  public  statloD 
or  employment  conferred  by  the  govern- 
ment, and  embraces  tbe  idea  of  tenure^  du- 
ration, emolument,  and  duties.  A  professor 
of  tbe  University  of  West  Virginia  is  not 
an  officer.  He  bas  not  wbat  is  called  ••ten- 
ure in  office^';  tbat  is,  a  fixed  term.  Tbat 
be  is  paid  a  compensation  does  not  make 
bim   an   officer;   a   mere   employd  Is  paid. 
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OVTFICB  FOUND 


That  an  oflScial  oath  is  required  by  law  ia 
a  sign  of  office,  and  tbe  Code  prescribing  it 
as  to  "officers"  does  not  require  a  university 
professor  to  take  it  Hartigan  y.  Board  of 
Regents  West  Virginia  UnlYOvity,  88  8.  B. 
68a  704,  49  W.  Va.  14. 

An  officer  is  one  empowered  to  act  in 
discharge  of  a  duty  or  trust,  under  obliga- 
tions Imposed  by  tbe  sanctions  and  re- 
straints of  legal  authority  in  official  life,  and 
does  not  include  one  who  receives  no  cer- 
tificate of  appointment,  or  has  no  term  or 
tenure  of  office,  but  performs  such  duties 
as  are  required  of  him  by  the  persons  em- 
ploying hint,  and  whose  responsibility  is 
limited  to  them.  Wardlaw  v.  City  of  New 
York,  19  N.  Y.  Supp.  e,  7,  61  N.  Y.  Super. 
Gt  (29  Jones  &  8.)  174. 

A  municipal  officer  subject  to  removal 
at  the  pleasure  of  tlie  council  is  not  an  "offi- 
cer*' within  Const,  art  14,  I  8,  prohibiting 
an  increase  in  the  salary  of  any  officer 
during  his  term  of  office.  State  ex  rel.  Kane 
V.  Johnson  (Mo.)  25  a  W.  865,  856. 

One  who  enjoys  a  definite  term  of  office 
is  an  officer.  State  ex  rel.  Bartraw  v. 
Longfellow,  69  &  W  596,  697,  96  Mo.  App. 
660. 

As  term,  of  oflLoe. 

The  words  "incident  to  said  office,**  as 
used  in  the  official  bond  of  a  sheriff,  re- 
citing the  fact  that  the  sheriff  has  been 
elected  for  the  term  of  three  years,  and  that 
he  has  undertaken  the  obligation^  and  du- 
ties "incident  to  said  office,"  mean  incident 
to  said  term  of  three  years.  Baker  v.  Bald- 
win, 48  Conn.  181,  187. 

Yearly  salary. 

The  meaning  of  the  wosd  "office"  neces- 
sarily varies  with  its  use  in  different  stat- 
utes, and,  to  determine  its  meaning  correct- 
ly in  a  particular  instance,  regard  must  be 
had  to  the  intention  of  the  act,  and  the 
subject-matter  in  respect  to  which  the  terms 
are  used.  The  word  "office,"  as  used  in 
Laws  1868,  c.  854,  |  4,  prohibiting  the  board 
of  supervisors  for  the  county  of  New  York 
from  creating  new  offices,  is  to  be  con- 
strued in  its  ordinary  and  familiar  signifi- 
cation as  in  general  and  popular  use,  for 
the  hitention  of  the  act  was  to  prohibit  the 
board  of  supervisors  from  creating  any  new 
position  with  a  regular  yearly  salary  at- 
tached to  it  Ryan  v.  City  of  New  York 
<N.  Y.)  50  How.  Prac.  91,  98. 

OFFICE  OOPT. 

An  "office  copy"  of  a  record  or  instru- 
ment is  a  copy  made  by  an  authorized  offi- 
cer. Stamper  v.  Gay,  23  Pac.  69,  70,  3  Wyo. 
322. 

The  term  "office  copies"  was  used  at 
common  law  to  designate  copies  of  Judicial 


records  made  by  the  officer  in  custody  of  the 
records.  West  Jersey  Traction  Co.  v.  Board 
<tf  Public  Works,  80  Aa  581,  582,  57  N.  J. 
Law  (28  Yroom)  818. 

OFFIGE    FOB    WSIOHIlfO    07    XER- 
GHANDISE. 

Const  art  5,  I  8,  provides:  ''All  of- 
fices for  the  weighing,  measuring,  culling  or 
inspecting  of  any  merchandise,  produce, 
manufacture  or  commodity  whatever,  are 
hereby  abolished;  and  no  such  offices  shall 
hereafter  be  created  by  law;  but  nothing  in 
this  section  contained  shall  abrogate  any 
office  created  for  tbe  purpose  of  protecting 
the  public  health,  or  the  interests  of  the 
state  in  its  property,  revenue,  tolls  or  pur- 
chases, or  of  supplying  the  people  with  cor- 
rect standards  of  weights  and  measures,  or 
shall  prevent  the  creation  of  any  office  for 
such  purpose  hereafter."  Act  1857,  c.  405,  re- 
organizes the  wardens*  office  of  the  port  of 
New  York,  the  duties  of  the  wardens  in- 
volving the  examination  of  vessels  and  car- 
goes. ''The  constitutional  restraint  on  legis- 
lative power  was  without  doubt  suggested 
by,  and  was  primarily  aimed  at,  a  system 
of  laws  which  had  grown  up  in  this  state, 
and  which  required  a  very  large  class  of  the 
productions  of  the  soil  and  of  manufacture 
and  mechanical  industry  to  undergo  an  in- 
spection, or  the  determination,  by  weighing, 
measuring,  or  gauging,  of  the  quantity  con- 
tained in  the  parcels  in  which  they  are 
usually  sold  by  public  officers,  preliminary 
to  their  being  sold  for  the  purpose  of  ex- 
portation, and,  in  regard  to  some  articles,  as 
a  condition  to  being  sold  and  trafficked  In 
the  state.  Almost  every  species  of  property 
which  was  extensively  dealt  in  had  been 
subjected  to  these  regulations.  The  officers 
created  for  the  execution  of  this  system  were 
numerous,  and  their  exactions  were  con- 
siderable in  amount,  and  were  complained 
of  as  vexatious  in  practice."  Held,  that  the 
prohibition  of  the  Constitution  was  against 
public  officers  for  testing  the  quantity  and 
quality  of  articles  with  a  view  to  the  securi- 
ty of  trafficking  in  them,  and  the  act  was 
not  in  confiict  with  such  provision.  Tlnk- 
ham  V.  Tapscott,  17  N.  Y.  141,  147. 

OFFICE  FOUND. 

"By  the  common  law  an  alien  cannot 
acquire  real  property  by  operation  of  law, 
but  may  take  it  by  act  of  tbe  grantor  to 
hold  it  until  'office  found';  that  is,  until  the 
fact  of  alienage  is  authoritatively  established 
by  a  public  officer  upon  an  Inquest  held  at 
the  instance  of  the  government.  The  pro- 
ceeding which  contains  the  finding  of  the 
fact  upon  the  inquest  of  the  officer  is  tech- 
nically designated  in  the  books  of  law  as 
'office  found.'  It  proved  the  fact  upon  the 
existence  of  which  the  law  devests  the  es- 
tate, and  transfers  it  to  the  government, 
from  the  region  of  uncertainty,  and  makes 
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OFFICE  OF  THE  STATE 


It  a  matter  of  record.  It  was  deylsed,  ac- 
cording to  the  old  law-writers,  as  an  an- 
thentic  means  to  give  the  King  his  right  by 
solemn  matter  of  record,  without  which  he, 
in  general,  could  neither  take  nor  part  with 
anything;  for  It  was  deemed  'a  part  of  the 
liberties  of  England,  and  greatly  for  the 
safety  of  the  subject,  that  the  King  may 
not  enter  upon  or  seize  any  man's  posses- 
sions upon  bare  surmises  without  the  inter- 
vention of  a  Jury/  "  Strickley  t.  Hill,  02  Pac. 
893,  895,  22  Utah,  257,  83  Am.  St  Rep.  786 
(quoting  Phillips  y.  Moore,  100  U.  S.  208,  212, 
25  L.  Ed. 


"Inquest  of  office*'  or  "office  found"  was 
a  summary  inquest  by  the  King's  escheater, 
either  by  yirture  of  his  office  or  by  special 
royal  writ,  to  ascertain  whether  In  the  par- 
ticular case  the  sovereign  has  a  right  to  the 
possession  of  lands  In  the  hands  of  an 
alien.  It  was  done  under  the  King's  officer 
by  a  jury  of  no  determined  number,  either 
12  or  more  or  less.  Baker  ▼.  Shy,  66  Tenn. 
(9  Heisk.)  85,  89. 

By  the  dyll  law  some  proceeding  equiv- 
alent in  Its  substantial  features  to  an  "office 
found"  was  essential  to  take  the  fact  of 
alienage  from  being  a  matter  of  mere  sur- 
mise and  conjecture  and  make  It  a  matter 
of  record.  Such  a  proceeding  was  usually 
had  before  a  local  magistrate  or  council, 
and  might  be  taken  at  the  instance  of  the 
government,  or  on  the  denouncement  of  a 
private  citizen.  The  sale  of  land  In  Texas, 
made  before  her  separation  from  Mexico, 
by  a  citizen  to  a  nonresident  alien,  passed 
title  to  the  latter,  who  thereby  acquired  a 
defeasible  estate  in  the  land,  which  he  could 
hold  until  deprived  thereof  by  the  supreme 
authority  on  the  official  ascertainment  of  the 
fact  of  his  nonresidence  and  alienage  by  the 
government,  or  on  the  denouncement  of  a 
private  citizen.  Phillips  v.  Moore,  100  U.  S. 
206,  212,  26  Ia.  Ed.  603. 

OFXTGE  OF  GOBPORATION. 

See  "Corporate  Office.** 

OFFICE  OF  HONOR. 

Oonst.  art  8,  I  29,  providing  that  no 
person  holding  any  "office  of  honor"  or  profit 
under  the  government  of  the  United  States 
shall  hold  "any  office  of  honor"  or  profit 
under  the  authority  of  the  state,  should  be 
construed  to  Include  the  office  of  direct(»r 
of  a  state  Institution  for  the  education  of 
the  deaf  and  dumb,  appointed  by  the  Gov- 
ernor with  the  advice  of  the  Senate,  though 
there  are  no  fees,  perquisites,  profit,  or 
salary.  It  is  merely  an  honorable  trust 
that  is  confided  to  the  director  of  the  Insti- 
tution. It  Is  an  office,  and  not  merely  an 
employment.  It  Is  an  "office  of  honor,"  and, 
if  not  of  great  distinction,  it  is  one  of  a  high, 
benevolent,  and  Important  trust  Dickson  v. 
People,  17  IlL  (7  Peck)  191,  198. 


OFFICE  OF  FBOFIT. 

The  term  "office  of  profit"  Is  frequently 
used  to  designate  offices  otherwise  known 
as  "lucrative  offices."  It  describes  an  office 
to  which  salary,  compensation,  or  fees  are 
attached,  and  the  amount  of  the  salary  or 
compensation  is  not  material.  Baker  t. 
Board  of  Crook  Oounty  Ck>m'ra,  69  Pac  797, 
9  Wyo.  61. 

An  "office  of  profit"  is  property,  as  much 
so  as  any  other  article  that  can  be  posseBS- 
ed.  It  is  a  franchise,  and,  when  the  lawful 
owner  of  it  is  kept  out  of  possession  by  an 
intruder,  he  has  as  much  right  through  the 
courts  to  have  himself  placed  In  possession 
as  to  recover  any  other  property  unlawfully 
withheld  ftom  him.  State  t.  Owens,  63  Tex. 
261,  267. 

Rev.  St  I  6969,  which  makes  It  a  crime 
for  "an  officer  elected  to  an  office  of  trust 
or  profit  in  this  state"  to  become  interested 
in  any  contract  for  the  purchase  of  any 
property  or  fire  insurance  for  the  use  of  the 
state,  county,  city,  etc.,  applies  to  a  person 
duly  elected  to  and  holding  the  office  of 
member  of  the  board  of  public  works  of  the 
dty  of  Cincinnati.  There  Is  no  rule  of  con- 
struction which  authorizes  the  court  to  say 
that  the  language,  "any  contract  for  the  pur- 
chase of  property  for  the  use  of  the  state, 
county,  city,"  etc.,  means  simply  contracts 
for  the  purchase  of  property  for  the  penal 
and  benevolent  Institutions  of  the  state,  or 
that  an  officer  elected  to  an  office  of  trust 
or  profit,  etc.  Includes  none  but  trustees, 
physicians,  matrons,  and  stewards  of  such 
institutions.  DoU  v.  State,  15  N.  E.  293,  295. 
45  Ohio  St  446. 

As  used  In  Rev.  St  1838,  p.  206,  prescrib- 
ing, as  a  part  of*  the  punishment  on  tbe  con- 
viction of  larceny,  that  the  person  convicted 
be  disfranchised  and  rendered  incapable  of 
holding  any  office  of  trust  or  profit  the  term 
"profit"  was  also  Included  in  the  term 
"trust"  as  all  offices  of  profit  are  necessarily 
offices  of  trust  and  a  verdict  disfranchising 
a  defendant  from  holding  any  office  of  trust 
was  a  substantial  compliance  with  the  stat- 
ute   Doty  V.  State  and.)  6  Blackf.  529,  530. 

The  office  of  postmaster  is  an  "office  of 
profit  or  trust  under  the  authority  of  Con- 
gress," 80  as  to  prevent  a  postmaster  from 
holding  an  executive  or  judicial  office  while 
continuing  to  exercise  the  office  of  post- 
master. McGregor  v.  Balch,  14  Yt  428;  436, 
89  Am.  Dec.  231. 


OFFICE  OF  FUBUO  TBUBT. 

See  "Public  Trusts.*' 

OFFICE  OF  CTE  STATE* 

See  "State  Officer.'* 


OFFICE  PAPBB 


OFFIOBB 


OFFICE 

A  written  agreement  between  the  par- 
ties to  a  pending  case,  bearing  upon  and  af- 
fecting the  disposition  to  be  made  of  the 
same,  and  dnly  filed  with  the  other  papers 
in  the  case,  is  an  ''office  paper,'*  of  which  a 
copy  may  be  established  Instanter  on  a  mo- 
tion made  by  one  of  the  parties  and  sup- 
ported by  a  proper  showing.  In  such  case  a 
tonxuil  role  nisi  with  service  on  the  opposite 
party  Is  not  essential,  especially  when  that 
party  Ib  present  and  offers  no  valid  objec- 
tion to  the  establiahment  of  the  lost  paper. 
Watson  T.  Hemphill.  25  &  B.  262»  99  Ga. 
12L 


OFFICE  WITHlll  GIFT  OF  PEOPLE. 

The  expression  "office  within  the  gift 
of  tlie  people,"  as  nsed  in  Const  art  8,  I  2, 
declaring  that  all  persons  entitled  to  vote 
ihall  be  eligible  to  any  office  within  the  gift 
of  tbe  people,  means  all  offices,  as  well  those 
filled  by  tbe  Legislature  as  those  filled  by 
popular  vote.  Black  t.  Trower,  79  Ya.  123| 
128. 


OFFICER* 

See  "Accounting  Officer";  ••Another  Of- 
ficer^; "Appointed  Officers";  "City 
Officer";  "Civil  Officer";  "CoUecUon 
Office* ;  "Commissioned  Officer**; 
"Competent  Officer";  "Constitutional 
Office  or  Officer";  "County  Officer"; 
"De  Facto  Officer";  "De  Jure  Officer" ; 
"Bzecutive  Office";  "Fiscal  Officer"; 
"General  Officerflf';  "Government  Offi- 
cer"; "Informing  Officer";  "Judicial 
Officer";  "Legal  Officer";  "Legislative 
Officer";  "Local  Office  or  Officer";  "Man- 
aging Officer";  "Ministerial  Office— Of- 
ficer"; "Municipal  Officer";  "Noncom- 
missioned Officer*';  "Peace  Officer"; 
"Presiding  Officei^;  "Principal  Offi- 
cer"; "Proper  Officer'';  "Railroad  Of- 
ficers"; "School  Officer";  "Ship's  Offi- 
cer"; "State  Officer";  "Subordinate 
Officer";  "Town  Officer";  "United 
States  Officer";  "Warrant  Officers." 

All  officers,  see  "All." 

AU  other  offices,  see  "AU  OOier." 

Any  officer,  see  "Any." 

Any  other  officer,  see  "Any  Other.** 

Other  necessary  officer,  see  "Other.** 

Other  officer,  see  "Other." 

Poundkeeper  as  public  officer,  see 
"Poundkeeper." 

An  "officer'*  is  defined  to  be  one  who  is 
lawfully  Invested  with  an  office.  Brandt  v. 
Godwin,  3  N.  Y.  Supp.  807,  809;  Olmstead  t. 
City  of  New  York,  42  N.  Y.  Super.  Ct  ao 
Jones  &  S.)  481,  487;  State  v.  Cobb,  2  Kan. 
32.  60;  MitcheU  v.  Nelson,  49  Ala.  88,  89; 
Biaithwalte  r.  Cameron,  88  Pac.  1084»  1087, 


8  Okl.  680;  Commonwealth  v.  Christian  (Pa.) 

9  Phila.  656»  668. 

Chief  Justice  Marshall  says:  "He  who 
performs  the  duties  of  that  office  is  an  of- 
ficer.*' Hamlin  v.  Kassafer,  16  Pac.  778^ 
779,  16  Or.  466.  8  Am.  St  Bep.  17a 

An  officer  is  one  who  holds  an  office. 
State  V.  Griswold,  46  AtL  829,  830,  73  Conn. 
06. 

The  Individual  who  Is  Invested  with  the 
authority  and  Is  required  to  perform  the  du- 
ties incident  to  an  office  is  a  public  officer. 
State  ex  reL  Walker  v.  Bus,  36  S.  W.  686, 
637,  136  Mo.  82Q,  38  L.  B.  A.  616;  Attorney 
General  v.  McCaughey,  43  AtL  646,  648,  21 
B.  L341. 

An  officer  is  a  part  of  the  personal  force 
by  which  the  state  acts,  thinks,  determines, 
administers,  and  makes  its  constitution  and 
laws  operative  and  effective.  He  Is  an  arm 
of  the  state,  and  always  on  its  side.  People 
T.  Coler,  69  N.  EL  716,  723,  166  N.  Y.  1»  62 
Lu  B.  A.  814^  82  Am.  St  Bep.  605. 

A  public  officer  is  every  one  who  Is  ap- 
pointed to  discharge  a  public  duty  and  re- 
ceives a  compensation  for  the  same.  Conner 
V.  City  of  New  York,  4  N.  Y.  Super.  Ct  (2 
Sandf.)  356,  367  (citing  Henly  v.  Mayor  of 
Lyme,  6  Bing.  91). 

A  public  officer  Is  one  who  hath  any 
duty  to  perform  concerning  the  public.  Pier- 
son  V.  McCormick,  2  Pa.  Law  J.  201,  202. 

A  public  officer  is  one  on  whom  the  pub- 
lie  have  a  right  to  call  for  the  discharge  or 
performance  of  certain  duties.  In  re  A.  B., 
6  N.  Y.  Leg.  Obs.  136,  138. 

A  public  officer  is  an  agent  elected  or 
appointed  to  perform  certain  political  duties 
in  the  administration  of  the  government 
State  V.  Trousdale,  16  Nev.  867,  360. 

A  public  officer  is  one  who  holds  a  pub- 
lie  office,  which  is  an  agency  of  the  states 
and  whose  duty  it  is  to  perform  the  agency. 
McComick  v.  Thatcher,  8  Utah,  294,  301,  80 
Pac  1091, 17  L.  B.  A.  243;  4  Jac.  Diet  433. 

Best  C  J.t  in  Henly  v.  Mayor  of 
Lyme,  5  Bing.  91,  said:  "In  my  opinion, 
every  one  who  is  appointed  to  discharge  a 
public  duty,  and  receives  compensation,  in 
whatever  shape,  whether  from  the  Crown 
or  otherwise,  is  a  public  officer."  People  v. 
Hayes  (N.  Y.)  7  How.  Prac  24S-260;  Demp- 
sey  V.  New  York  Cent  ft  H.  B.  B.  Co.,  40 
N.  B.  867,  868,  146  N.  Y.  290;  Foltz  v.  Ker- 
lin,  4  N.  B.  439, 440, 106  Ind.  221,  66  Am.  Bep. 
197. 

The  thought  running  through  every  defi- 
nition of  an  "officer"  is  that  he  shall  per- 
form some  service  or  owe  some  duty  to  the 
government  state,  or  municipal  corporation, 
and  not  merely  to  those  who  appoint  or  elect 
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bim.  His  tenure  must  be  defined,  fixed,  and 
certain,  and  not  arising  out  of  mere  contract 
of  employment.  Commonwealtb  v.  Murphey, 
17  Monts.  Ck>.  Law  Bep'r,  174,  176. 

One  of  the  earliest  definitions  of  the 
word  "ofladum"  Is  that  function  by  virtue 
whereof  a  man  hath  some  employment  in 
the  affairs  of  another,  as  of  the  King  or 
another  person.  Again,  it  is  said  that  the 
word  *'ofiacium"  principally  implies  a  duty, 
and  in  the  next  place  the  charge  of  such 
duty,  and  that  It  is  a  rule  that,  where  a 
man  hath  to  do  with  another's  affairs  against 
his  will  and  without  his  leave,  this  is  an 
office,  and  he  who  is  in  it  an  oflScer.  United 
States  V.  Trice  (U.  S.)  dO  Fed.  490,  494  (quot- 
ing Ck>well). 

"Public  officers  are  the  agents  of  the 
community  which  they  represent,  but  a  pub- 
lic officer  is  not  the  agent  of  each  individ- 
ual member  of  the  community,  and  no  cit- 
izen can  be  presumed  to  assent  to  an  Illegal 
or  unauthorized  act  of  a  public  officer;  and 
hence,  where  a  city  charter  authorized  the 
dty  to  make  certificates,  issued  to  persons 
making  sewer  improvements  under  contract 
with  the  city,  bearing  a  different  rate  of  in- 
terest from  that  prescribed  by  the  Consti- 
tution, the  interest  would  not  be  declared 
legal  on  the  theory  that  the  city  was  the 
agent  of  the  property  owner  on  whom  the 
assessment  was  made,  and  that  the  certifi- 
cate was  a  contract  by  him  through  such 
agent.'*  Bayha  v.  Garter,  26  S.  W.  137,  188, 
7  Tex.  Civ.  App.  1. 

A  public  officer  Is  the  person  whose  duty 
it  is  to  perform  the  agency  for  the  state  of 
a  public  office.  The  essence  of  it  is  the 
duty  of  performing  an  agency;  that  Is,  of 
doing  some  act  or  acts  or  series  of  acts  for 
the  state.  State  v.  Stanley,  66  N.  C.  69,  8 
Am.  Rep.  488.  Similar  definitions  might  be 
almost  indefinitely  multiplied.  But,  after  all. 
It  Is  rather  a  narrow  view  to  lay  down  a 
general  definition  of  the  term  ^'public  officer," 
and  then  to  measure  by  it  the  meaning  of 
that  same  term,  no  matter  under  what  con- 
ditions it  may  be  used.  The  nature  of  the 
duties,  the  particular  method  in  which  they 
are  to  be  performed,- the  end  to  be  attained, 
the  depository  of  the  power  conferred,  and 
the  whole  surroundings,  must  be  all  consid- 
ered when  the  question  as  to  whether  a 
position  is  a  public  office  or  not  is  to  be 
solved.  Board  of  Worcester  County  School 
Com'rs  V.  Goldsborough,  44  Atl.  1055,  1057, 
90  Md.  193. 

Under  an  act  authorizing  the  acknowl- 
edgment of  deeds  before  any  mayor,  chief 
magistrate,  or  officer  of  the  cities,  towns,  or 
places  where  the  deed  was  made,  it  is  held 
that  the  word  "mayor"  refers  to  cities,  "chief 
magistrate"  to  towns,  and  "officers"  to 
places.  Mclntire's  Lessee  y.  Ward  (Fa.)  3 
Yeates,  424,  426. 


The  term  "officer,"  as  used  In  Const, 
art  18,  i  1,  applies  and  refers  to  such  offices 
as  have  some  degree  of  permanency,  and  are 
not  created  by  a  temporary  nomination  for  wl 
single  and  transient  purpose.  Shurbun  t. 
Hooper,  40  Mich.  503,  505  (citing  Under- 
wood V.  McDuffee,  15  Mich.  361,  866,  93  Am. 
Dea   194). 

'*A  public  office  Is  the  right  authority, 
and  duty  created  and  conferred  by  law,  by 
which  for  a  given  period,  either  fixed  by 
law,  or  enduring  at  the  pleasure  of  the  cre- 
ating ];K>wer,  an  individual  is  invested  witb 
some  portion  of  the  sovereign  functions  of 
the  government,  to  be  exercised  by  and  for 
the  benefit  of  the  public.  The  individual  so 
Invested  is  a  public  officer."  Attorney  Gen- 
eral V.  McCaughey,  43  AU.  646^  647»  21  R. 
L841. 

All  oiaeers. 

Pen.  Code,  I  55,  makes  any  agent,  offi- 
cer, or  collector  guilty  of  larceny  if  he  fraud- 
ulently converts  to  his  own  use  money  in- 
trusted to  him  to  apply  to  a  municipal  office. 
The  statute  itself  does  not  undertake  to  de- 
fine or  restrict  the  word  "officer,"  and  we 
do  not  know  by  what  authority  or  by  what 
rule  of  construction  the  court  would  be  war- 
ranted in  announcing  that  the  word  "officer/* 
as  employed  in  the  statute,  refers  to  one 
character  of  officer  more  than  another.  State 
V.  Isensee,  40  Pac.  986, 12  Wash.  254. 

"Public  officers,"  as  used  In  Bev.  8t 
1889,  I  8589,  providing  that  the  fiscal  year  of 
the  state  shall  commence  on  January  1st 
and  terminate  on  the  31st  day  of  December 
of  each  year  and  the  books,  accounts, .  and 
reports  of  the  public  officers  shall  be  made 
to  conform  thereto.  Includes  county  as  well 
as  state  officers.  State  ex  rel.  Exchange 
Bank  y.  Allison,  56  S.  W.  467,  468,  155  Mo. 
325. 

Under  Act  1890,  No.  78,  I  1,  providing 
that  "any  person  who  shall  directly-  or  in- 
directly offer  or  give  any  sum  of  money, 
bribe,  present  or  reward  •  •  ♦  to  any 
officer,  state,  parochial  or  municipal,  •  *  • 
or  to  any  member  or  officer  of  the  General 
Assembly,  •  •  •  with  Intent  to  induce 
such  officer  or  member  of  the  Greneral  As- 
sembly ♦  •  •  to  perform  any  duty  of 
him  required  with  partiality  or  favor 
•  •  •,  and  the  officer  or  member  of  the 
General  Assembly  so  receiving  •  ♦  ♦ 
any  money,  bribe,  etc.,  •  •  ♦  with  the 
intent  or  for  the  purpose  or  consideration 
aforesaid,  shall  be  guilty  of  bribery,"  the 
words  "officer  or  member  of  the  General 
Assembly"  must  be  taken  to  refer  to  all  per- 
sons enumerated  in  the  foregoing  portion  of 
the  act;  that  is  to  say,  a  state,  parish,  or 
municipal  officer,  or  member  of  the  General 
Assembly.  State  v.  Callahan,  17  South.  50* 
59,  47  La.  Ann.  444. 
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Tbe  word  "officer,"  as  used  in  Const 
art  7,  declaring  that  "eyery  male  person  of 
the  age  of  21  years  or  upwards,  belonging 
to  either  of  the  following  classes,  who  shall 
have  resided  in  the  United  States  one  year, 
and  In  this  state  four  months  next  preceding 
any  election,  shall  be  entitled  to  vote  at  such 
election,  in  the  election  district  in  which  he 
shall  at  the  time  haye  been  for  ten  days 
a  resident,  for  all  officers  that  now  are  or 
hereafter  may  be  electiye  by  the  people,*' 
etc^  means  the  executiye  or  admlnistratiye 
agents  of  the  state  or  goyemmental  subdi- 
Tisions  thereof.  State  y.  Johnson,  91  N.  W. 
840,  841.  87  Minn.  221,  04  AnL  St  Rep.  718. 

Under  a  constitutional  proyision  that  the 
General  Assembly,  in  cases  not  provided  for 
in  tbe  Constitution,  shall  fix  the  term  of 
office  and  the  compensation  of  all  officers, 
it  is  held  that  the  term  "officers**  cannot  be 
regarded  as  comprehending  more  than  such 
offices  as  may  be  created  to  aid  In  the  per- 
manent administration  of  the  goyemment, 
and  does  not  include  all  agencies  which  the 
General  Assembly  may  authorize  municipal 
and  other  corporations  to  employ  for  local 
and  temporary  purposes.  Walker  y.  City 
of  Cincinnati,  21  Ohio  St  14,  SO,  8  Am.  Rep. 
24. 

The  Constittition  adopted  in  1846,  art 
10,  §  2,  declared:  "All  county  officers,  whose 
election  or  appointment  is  not  proyided  for 
by  this  Constitution,  shall  be  elected  by  the 
electors  of  the  respective  counties,  or  ap- 
pointed by  the  board  of  superyisors  or  other 
comity  authorities,  as  the  Legislature  shall 
direct  All  dty,  town  and  village  officers 
whose  election  or  appointment  is  not  pro- 
Tided  for  by  this  Constitution,  shall  be  elect- 
ed by  the  electors  of  such  cities,  towns,  or 
Tillages,  or  of  some  division  thereof,  or  ap- 
pointed by  such  authorities  thereof  as  the 
Legislature  shall  designate  for  that  purpose. 
All  other  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  this  Constitution, 
and  all  officers  whose  offices  shall  hereafter 
be  created  by  law,  shall  be  elected  by  the 
people  or  appointed  as  the  Legislature  may 
direct"  Held,  that  the  officers  and  offices 
designated  in  the  fii^  two  sentences  of  the 
Nction  were  those  instituted  and  existing 
under  actual  laws  of  the  state  at  the  time 
of  the  adoption  of  the  Constitution,  and  those 
embraced  In  the  last  clause,  all  officers  of 
ereiy  description,  both  local  and  general, 
whose  offices  were  to  be  thereafter  created 
by  law.  People  v.  Pinckney,  82  N.  Y.  877, 
881. 

The  reference  to  any  ''officer**  shall  in- 
clude any  person  authorized  by  law  to  per- 
form the  duties  of  such  office.  U.  S.  Comp. 
St.  1901,  p.  3;  Ballinger*8  Ann.  Codes  ft  St 
Wash.  1887,  I  4787. 

"Officer,**  as  used  in  the  bankruptcy  act, 
ihall  indude  derk,  marshal,  receiver,  ref- 


eree, and  trustee,  and  the  imposing  of  a  duty 
upon  or  the  forbidding  of  any  act,  shall  in- 
clude his  successor,  and  any  person  author- 
ised by  law  to  perform  the  duties  of  such 
officer.    U.  S.  Comp.  St  1901,  p.  3419. 

Army  or  militia  oi&eer. 

The  position  of  colonel  in  the  Fourth 
Regiment  New  Jersey  Volunteers  of  the 
United  States  army  is  an  "office**  within  the 
meaning  of  the  statute  creating  the  board  of 
street  and  water  commissioners,  which  pro- 
vides that  if  such  commissioner  shall  accept 
any  other  appointment  to  "public  office,'*  his 
office  of  commissioner  shall  thereupon  be- 
come vacant  Cliver  v.  City  of  Jersey  City, 
42  AU.  782.  784,  63  N.  J.  Law,  96. 

Although,  by  Rev.  St  U.  S.  |  1094,  an 
officer  on  the  retired  list  is  declared  to  be  a 
part  of  the  army,  and  though  he  may,  by 
other  provisions,  be  appointed  to  certain  du- 
ties, under  certain  circumstances,  in  con- 
nection with  the  Soldiers*  Home,  he  does  not 
"hold  office'*  within  the  meaning  of  Laws 
1898,  c.  584,  fi  1,  providing  that  the  person 
appointed  to  the  office  of  aqueduct  commis- 
sioner shall  hold  no  other  federal,  state,  or 
municipal  office.  His  mere  eligibility  to  the 
appointment  as  an  officer  of  the  Soldiers* 
Home  is  not  equivalent  to  holding  another 
office.  From  other  sections  of  the  Revised 
Statutes  it  appears  that  such  retired  officer  is 
deprived  of  all  the  functions  of  the  office 
previously  held  by  him,  and  divested  of  all 
its  authority,  and  wholly  discharged  from  the 
performance  of  all  its  duties.  People  v. 
Duane,  5S  Hun,  315,  818,  8  N.  Y.  Supp.  439. 
440. 

Asaig»ae»  reeetTer,  wt  trustee. 

Gen.  St  1872,  c.  167,. authorized  the  court 
to  appoint  a  new  trustee  In  case  of  the  "va- 
cancy in  office  thereof.**  It  was  held  that, 
inasmuch  as  at  the  time  the  statute  was  en- 
acted it  had  become  common  to  speak  of 
some  trusts  as  "offices,**  where  a  trustee 
under  a  voluntary  assignment  for  the  ben- 
efit of  creditors  died,  the  court  had  power 
to  appoint  a  new  trustee.  Bz  parte  Ballon, 
11  R.  I.  359,  860,  363. 

An  assignee  under  the  insolvency  law 
of  Minnesota  is  recognized  as  an  officer  of 
the  state  district  court,  and,  as  long  as  he 
is  in  possession  of  the  property,  the  marshal 
of  the  federal  court  cannot  interfere  with 
such  possession,  even  to  enforce  a  maritime 
claim.  McCaffrey  v.  The  J.  G.  Chapman  (U. 
S.)  62  Fed.  939,  940. 

"Officer,**  as  used  in  Rev.  St  fi  5504  [U. 
S.  Comp.  St  1901,  p.  3710],  providing  that 
every  clerk  or  other  officer  of  a  United  States 
court  who  fails  to  deposit  money  belonging 
in  the  registry  of  the  court  etc.,  with  the 
treasurer,  assistant  treasurer,  or  a  designated 
depository  of  the  United  States  in  the  name 
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rand  to  tbe  credit  of  the  court,  or  who  retains 
or  converts  to  his  own  use,  etc,  any  such 
money,  is  guilty  of  embezzlement,  etc.,  does 
not  include  an  assignee  in  bankruptcy.  While 
such  a  person  is  an  officer  of  the  court,  the 
funds  of  the  estate  which  come  into  his 
hands  are  not  required  to  be  deposited  in 
any  of  the  places  designated  in  this  section 
in  the  name  of  the  court  and  to  its  credit 
Hence,  he  is  not  an  "officer^  within  the 
meaning  of  the  statute.  United  States  v. 
Bixby  (U.  S.)  6  Fed.  375,  37a 

Officers  appointed  under  an  act  of  the 
Legislature  to  close  up  the  affairs  of  the  in- 
solvent State  Bank  of  Illinois  were  not  **of- 
flcers,'*  but  merely  trustees.  People  v.  Ridg- 
ley,  21  IlL  (11  Peck)  65,  68. 

The  commissioners  appointed  under  the 
statute  of  March  14,  1842,  providing  for  the 
liquidation  of  banks,  are  not  public  officers. 
Oonrey  v.  Oopland,  4  La.  Ann.  307,  308. 

A  receiver  is  not  a  common-law  officer, 
and  his  functions  have  no  relation  to  tbe 
title  to  the  exercise  of  a  franchise,  which 
is  the  sole  question  raised  upon  quo  war- 
ranto. Ck)mmonwealth  v.  Order  of  Vesta, 
27  Aa  14,  15,  156  Pa.  531. 

"Officer,"  as  used  in  Code  Iowa,  I  3915, 
providing  for  the  punishment  of  any  per- 
son who  knowingly  annuls,  and  without 
authority  of  law  takes,  carries  away,  se- 
cretes, or  destroys,  any  property  or  chattels 
while  the  same  are  in  the  lawful  custody  of 
any  sheriff,  coroner,  marshal,  constable,  or 
other  "officer,"  or  rightfully  held  by  such 
officer  by  virtue  of  any  execution,  writ  of 
attachment,  or  other  legal  process  issued  un- 
der the  law  of  Iowa,  cannot  be  construed 
to  include  a  receiver.  State  v.  Rivers,  13 
N.  W.  73,  74,  60  Iowa,  381. 

Attormey  at  law. 

In  Lord  Ck)ke'8  time  and  prior  thereto 
an  attorney  was  considered  a  public  officer. 
Afterwards  Lord  Holt  (1  Salk.  87)  held  that 
he  was  not  compelled  to  appear  for  any  one 
unless  he  takes  his  fee  or  backs  his  war- 
ranty. In  Seymour  v.  Ellison  (N.  Y.)  2 
Cow.  13,  and  Merritt  v.  Lambert  (N.  T.)  10 
Paige,  352,  practitioners  of  the  law  are  said 
to  ^e  public  officers,  but  in  other  cases  they 
are  held  not  to  be  such,  and  as  remarked 
by  Piatt,  J.,  In  Re  Attorneys'  Oaths  (N.  T.) 
20  Johns.  492:  "As  attorneys  and  counselors, 
they  perform  no  public  duties  on  behalf  of 
the  government;  they  execute  no  public 
trust  I  am  of  the  opinion  that  the  law 
is  with  the  negative  of  that  question,  nor  do 
I  think  that  Congress  in  the  act  of  Congress 
of  January  24,  1865,  involving  the  subject  of 
the  oath  to  be  taken  by  attorneys  and  coun- 
selors In  the  federal  courts,  considered  them 
public  officers."  In  Const  art  1,  §  6,  cl.  2, 
it  iB  declared  that  no  person  holding  any 
office  under  the  United  States  shall  be  a 


member  of  either  House  during  hie  oontlxin- 
ance  In  office,  and  it  has  never  been  question- 
ed that  practicing  as  an  attorney  or  counselor 
in  the  federal  courts  is  inconsistent  wltli 
holding  at  the  same  time  the  office  of  senator 
or  representative  In  Congress.  Bz  parte  Ijblw 
(TJ.  S.)  16  Fed.  Oas.  3,  4,  35  Ga.  285. 

An  attorney  at  law  is  a  public  officer. 
In  re  Leigh  (Va.)  1  Munf.  468,  479;  Merritt 
V.  Lambert  (N.  Y.)  10  Paige,  352,  356;  Wa- 
ters V.  Whittemore  (N.  Y.)  22  Barb.  593,  595 ; 
but  the  practice  of  law  is  not  an  office  or 
place,  under  the  statute  to  suppress  dueling. 
In  re  Leigh  (Va.)  1  Munt  468,  479. 

An  attorney  at  law  is  not  an  officer. 
In  re  Bland  &  Giles  County  Judge  (Va.)  83 
Grat  443. 

An  officer  Is  a  person  who  performs  any 
public  duty,  and  an  attorney  at  law  Is  not 
an  officer,  and  does  not  hold  a  public  trust 
Max^  V.  Wright,  54  8.  W.  807, 8U,  8  Ind.  T. 
243. 

A  lawyer  is  a  "public  officer*'  In  the  sense 
of  that  clause  of  the  Constitution  requiring 
that  all  executive  and  judicial  officers  of  the 
United  States  and  of  the  several  states  shull 
be  bound  by  oath  or  affirmation  to  support 
that  Constitution.  So  far  as  the  legal  pro- 
fession is  an  occupation  open  to  all,  there 
is  no  reason  to  consider  a  lawyer  as  a  public 
officer.  The  exercise  of  his  profession  is  in 
part  an  occupation  in  which  every  person  is 
free  to  engage,  but  It  is  not  so  in  respect 
to  proceedings  in  the  courts  of  justice,  as 
the  admission  of  an  attorney  is  a  general  ap- 
pointment to  conduct  cases  before  the  courts, 
a  station  having  its  peculiar  powers,  privi- 
leges, and  duties,  and  it  thus  becomes  an 
office  in  the  administration  of  justice.  In  re 
Wood  (N.  Y.)  2  Cow.  29,  30,  note. 

Attorneys  are  in  a  certain  sense  "pub- 
lic officers,"  but  are  not  within  the  statute 
(1  Rev.  St  122,  fi  36)  providing,  among  oth- 
er things,  that  every  "office"  shall  become  va- 
cant by  the  incumbent  ceasing  to  be  an  in- 
habitant of  a  state.  Richardson  v.  Brook- 
lyn City  ft  N.  B.  Co.  (N.  Y.)  22  How.  Prac. 


The  term  **puVllc  office,"  within  the 
common-law  rule  which  excludes  women 
from  government  by  withholding  electoral 
and  official  power,  does  not  include  vocation 
of  a  member  of  the  bar  as  an  attorney  and 
officer  of  the  court  In  re  Bicker,  29  Atl. 
559,  66  N.  H.  207,  24  L.  R.  A,  740. 

An  attorney  is  an  officer  of  the  court 
and  Is  not  a  public  officer  of  the  state  in 
such  a  sense  as  to  be  entitled  to  have  liis 
right  to  the  office  determined  by  a  legal  m.e- 
tion.    In  re  Burchard  (N.  Y.)  27  Hun,  429. 

The  word  "officers,"  as  used  in  Act  1868, 
c.  2,  I  5,  requiring  the  courts  to  administer 
the  abjuration  of  the  Ku-Klux  to  "all  iOk- 
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eem*  doei  not  applj  to  attonuja.    InganoU 
T.  Howaxd,  48  Tenn.  (k  Hatak.)  847,  2S1. 

Const  I  80^  art  10»  proTldea  that  all 
tniDi  of  offloe  not  otherwise  llxed  by  the 
OoDitltiitlon  are  limited  to  two  Tears.  Held 
tbat  >inee  the  office  of  an  attorney  is  one 
for  Ufe^  he  cannot  be  regarded  as  a  consti- 
tnttonal  officer.  Neither  can  he  be  regarded 
u  t  pablic  officer,  for  his  dnty  appertains 
only  to  the  conrt  in  which  he  is  anthorized 
to  practice.  Bz  parte  Williams,  20  8.  W. 
580,  581,  31  Tex.  Gr.  R.2Q2,21L.R.A.788 
(dting  Ex  parte  Garland,  71  U.  8.  [4  Wall.] 
333,  18  L.  Bd.  866;  Bx  parte  Law,  85  Ga. 
285»  15  Fed.  Gas.  8;  Bx  parte  Yale,  24  CaL 
M,  86  Am.  Dec  62). 

Oonst  art  11,  I  8»  prescribes  the  form  of 
oatii  to  be  taken  by  officers  and  persons  exe- 
eating  public  tnists,  which  is  that  such  offi- 
ce or  person  will  dlsdiarge  the  duties  of 

the  office  of according  to  the  beet  of 

his  ability.  Held,  that  the  words  ''office^' 
and  ''pnblic  trust"  in  such  section  were 
used  in  the  same  sense  and  applied  only 
to  persons  whose  duties  and  responsibilities 
were  of  a  public  nature.  An  attorney  at  law. 
Is  not  an  "officer^  in  the  constitutional  sense 
of  the  wcnrd,  and  he  does  not  hold  a  public 
tnist  Bx  parte  Yale,  24  C3aL  242,  244,  85 
Ant  Dec  62. 

"Officer,"  as  used  in  Act  1827,  authoris- 
ing the  recovery  of  spedflc  bank  paper  which 
has  appreciated  in  value  while  in  the  posses- 
aion  of  the  officer  collecting  the  same^  in- 
dndes  attorneys  at  law.  Bank  of  Oommon- 
▼ealth  y.  Patton's  Bx'r,  27  Ky.  (4  J.  J. 
Marsh.)  190,  192. 

An  attorney  at  law  is  not;  indeed,  in 
the  strict  sense,  a  public  ''officer,"  but  he 
comes  Tisry  near  it  As  was  said  by  Lord 
Holt,  the  office  of  an  attorney  concerns  the 
poblic,  for  it  is  for  the  administration  of 
jostlce.  In  re  White,  6  Mod.  1&  By  our 
statutes  he  is  required,  upon  his  admission, 
to  take  and  subscribe  in  open  court  the 
oaths  to  support  the  Constitutions  of  the 
United  States  and  of  this  commonwealth, 
as  well  as  the  oath  of  office.  This  oath, 
the  form  of  which  has  remained  without  sub- 
stantial change  since  the  time  of  Lord  Holt, 
nearly  180  years,  pledges  him  to  conduct 
himself  in  the  ofQce  of  an  attorney  within 
the  courts  according  to  the  best  of  his  knowl- 
edge and  discretion,  and  with  all  good  fidelity, 
u  well  to  the  courts  as  to  his  clients,  and 
he  becomes  by  his  admission  an  officer  of 
the  courts,  and  holds  his  office  during  good 
hehayior,  subject  to  removal  by  the  court  for 
malpractice.  In  re  Robinson,  181  Mass.  876, 
87D,  41  Am.  Bep.  289  (citing  Gen.  St  c.  121, 
H  90,  81). 

"An  attorney  or  counselor  does  not  hold 
an  ^office,'  but  exercises  a  privilege  or  fran- 
cUaei   Aa  attorneys  or  counselors,  they  per- 


form no  duties  on  behalf  of  the  government; 
they  execute  no  public  trust'*  In  re  Attor- 
neys' Oaths  Q<l.  Y.)  20  Johns.  482,  498. 

The  term  ''office  or  public  trust"  in  the 
clause  of  the  Ck>nstltutlon  providing  that 
neither  the  chancellor  nor  justice  of  the  Su- 
preme CJourt  nor  any  circuit  judge,  shall 
hold  any  other  office  or  public  trust  indudes 
an  attorney  or  counselor.  Seymour  v.  Bill- 
son  (N.  T.)  2  Cow.  18-29. 

An  attorney  or  counselor  at  law  holds 
an  "office  or  public  trust,"  within  the  mean- 
ing of  the  terms  as  used  in  the  Constitution. 
In  re  Wood  (N.  Y.)  Hopk.  Ch.  6,  a 

Attorneys  at  law  belong  properly  to  the 
class  of  Judicial  officers,  and  derive  their 
office  by  appointment  Bx  parte  Faulkner, 
1  W.  Va.  269,  297. 

A  public  officer  is  one  who  has  a  duty 
Gonoeming  the  public,  and  is  none  the  less 
a  public  officer  where  his  authority  is  con- 
fined to  narrow  limits.  Attorneys  at  law 
are  public  officers.  Bx  parte  Faulkner,  1  W. 
Va.  269,  297  (citing  7  Bacon's  Abr.  279,  280, 
tit  "Office  and  Officers"). 

Counselors  and  attorneys  are  not  ''pub- 
lic officers'*^within  the  meaning  of  the  Con- 
stitution, prohibiting  certain  courts  ftom 
appointing  public  officers  to  office.  In  re 
A.  B.,  5  N.  Y.  Leg.  Obs.  186,  18&. 

The  power  of  a  court  to  appoint  attor- 
neys as  a  class  of  public  officers  was  con- 
ferred originally,  and  has  been  from  time 
to  time  regulated  and  controlled,  in  England 
by  statute.  In  this  state  it  seems  that  attor- 
ney8»  prior  to  the  Bevolutlon,  were  appoint- 
ed by  the  Governor  of  the  colony.  The  Con- 
stitution of  1846  provided  that  Judges  "shaU 
not  exercise  any  power  of  appointment  to 
public  office.  Any  male  citizen  of  21  years 
of  good  moral  character,  etc.,  shall  be  enti- 
tled to  admission  to  practice  in  all  the 
courts  of  this  state."  The  object  of  this 
provision  is  plain.  Attorneys,  solicitors,  etc., 
were  public  officers;  the  power  of  appointing 
them  had  previously  rested  with  the  Judges, 
and  this  was  the  principal  appointing  power 
which  they  possessed.  In  re  Cooper  (N.  Y.) 
20  How.  Prac.  1, 11, 18,  14. 

While  it  is  true  that  an  attorney  is  in 
some  sense  an  "officer"  of  the  court,  he  is 
certainly  not  a  public  officer,  so  that  while 
he  may  be  required,  as  incident  to  the  priv- 
ilege of  practicing,  to  discharge  certain  duties 
imposed  upon  him  by  statute,  as,  for  in- 
stance, to  defend  a  criminal,  he  is  under  no 
obligation  to  give  his  services  to  the  public 
without  compensation;  and  hence,  under 
Code,  I  825,  providing  that  proceedings  to 
remove  an  attorney  may  be  commenced  by 
direction  of  the  court,  who  must  direct  some 
attorney  to  draw  up  the  accusation,  an  attor- 
ney appointed  to  prosecute  disbarment  pro- 
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<!eediiig8  may  recover  from  the  ooimty  a 
reasonable  compensation  for  bis  services, 
thougb  there  Is  no  statutory  proTision  for 
compensation.  Hyatt  v.  Hamilton  County, 
96  N.  W.  855,  856,  121  Iowa,  292,  63  U  B.  A. 
614. 

In  Be  Wood  (N.  Y.)  Hopk.  Ch.  6,  Chancel- 
lor Sandford  held  that  a  solicitor  in  chancery 
was  an  '^officer'*  within  the  meaning  of  the 
new  Constitution,  and  therefore  could  not  be 
compelled  to  take  any  other  oath  than  that 
prescribed  therein.  And  in  Seymour  y.  Elli- 
son (N.  Y.)  2  Cow.  13,  Chief  Justice  Savage, 
in  a  concurring  opinion,  held  that  an  at- 
torney was  an  "officer"  within  the  meaning 
of  the  phrase  prohibiting  chancellors  and 
justices  of  the  Supreme  Court  and  circuit 
Judges  from  holding  any  other  office.  The 
opinion  of  the  court,  as  delivered  by  Jus- 
tice Woodworth,  however,  was  decided  on 
other  grounds.  In  Re  Leigh  (Va.)  1  Munf. 
468,  it  was  decided  that  an  attorney  was 
not  an  "officer"  within  a  statute  requiring 
every  person  appointed  to  any  office  to  take 
an  anti-dueling  oath.  In  Re  Dorsey  (Ala.) 
7  Port  293,  it  was  held  that  the  provision 
of  the  statute  empowering  the  General  As- 
sembly to  disqualify  from  office  for  dueling 
did  not  extend  to  attorneys  and  counselors 
at  law.  And  it  was  held  in  Re  Cooper,  22 
N.  Y.  67,  84,  92,  that  the  provision  of  the 
statute  forbidding  judges  to  exercise  any 
power  of  appointment  to  public  office  did  not 
prohibit  the  appointment  of  attorneys.  Under 
these  authorities  an  attorney  at  law  is  not 
an  "officer"  within  the  meaning  of  the  Con- 
stitution, providing  that  a  certain  oath  there- 
in set  forth  shall  be  the  only  oath  or  test  re- 
quired as  a  qualification  for  any  office  or 
public  trust,  and  could  therefore  be  compel- 
led by  the  Legislature,  before  being  admitted 
to  practice,  to  take  another  and  more  com- 
prehensive oath.  Cohen  v.  Wright,  22  CaL 
293,   301,   815,   320. 

If  a  statute  excluded  from  "office"  one 
convicted  of  a  particular  offense,  and  used 
no  other  term  or  designation,  the  profession 
of  a  lawyer  would  not  be  included  within 
the  meaning  of  the  term  as  generally  used, 
because  he  can  no  more  be  said  to  hold  an 
"office"  than  one  who  follows  the  profession 
of  a  physician,  the  avocation  of  a  teacher,  or 
who  discharges  the  function  of  an  administra- 
tor.   In  re  Dorsey  (Ala.)  7  Port  293,  365. 

An  attorney  at  law  is  not  a  public  offi- 
cer; he  is  not  appointed  by  the  Legislature, 
nor  is  he  amenable  to  it,  nor  does  he  possess 
any  portion  of  the  public  authority,  and  can 
be  construed  in  no  other  light  than  that  of 
a  private  agent  for  the  citizens  of  the 
country  who  might  employ  him  to  do  their 
legal  business  in  the  court;  and  though  the 
law  requires  of  him  certain  qualifications, 
and  he  receives  a  license  from  the  judges,  yet 
his  office  is  no  more  a  public  one  than  would 
be  any  other  profession  or  trade  which  the 


Legislatare  might  choose  to  subject  to  aixnl- 
lar  regulations.  Byrne's  Adm'rs  v.  Stewart's 
Adm'rs  (S.  C.)  8  Desaus.  466,  47a 

Members  of  the  bar  are  officers  of  tbe 
court,  and  in  a  sense  officers  of  the  states  tar 
which  the  court  acts.  Officers  charged  witli 
the  general  business  of  the  state  within  tlie 
state  must  be  residents  of  the  state.  Under 
ordinary  circumstances,  members  of  the  bar 
of  other  states  are  permitted  to  argue  causes 
in  the  Supreme  Court  without  any  general 
license  to  practice.  In  re  Mosness,  39  Wis. 
509,  510,  20  Am.  Rep.  55. 

The  word  "office,**  in  the  constitutional 
clause  providing  that  "neither  the  chancel- 
lor nor  justices  of  the  Supreme  Court,  nor 
any  circuit  judge  shall  hold  any  office  or  pnl>- 
lic  trust,**  does  not  apply  to  an  attorney  or 
counselor.  Seymour  v.  Ellison  (N.  Y.)  S 
Cow.  13,  28. 

Gaadidata  for  oiftee* 

St  1884,  c.  299,  |  43,  prescribing  a  pnxt- 
ishment  for  any  person  who  shall  alter  a 
ballot  cast  for  "any  office,"  includes  the  al- 
teration of  a  ballot  cast  for  one  who  was 
merely  a  candidate  for  office  and  was  not 
elected,  and  cannot  be  limited  to  existing  ofiA- 
cers  who  might  be  candidates  for  re-election. 
Commonwealth  v.  McGurty,  14  N.  H  dS; 
101,  145  Mass.  257. 

Oommlssioaer  of  hlsliways. 

Commissioners  appointed  by  the  act  of 
the  Legislature  to  lay  out  and  build  a  road 
for  the  use  of  the  public  are  public  officers. 
People  T.  Hayes  (N.  Y.)  7  How.  Prac.  248» 
250. 

Commissioners  appointed  by  a  board  of 
aldermen  to  lay  out  a  highway  under  Gen. 
Laws  R.  L  c.  71,  §  2,  providing  that  for  the 
due  marking  out  of  any  highway  the  town 
council  shall  appoint  three  suitable  and  disin- 
terested men,  are  not  public  officers,  but  mere 
statutory  servants  and  agents  of  the  board 
appointing  them.  Attorney  Genera]  v.  Mo- 
Oaughey,  43  AtL  646,  647,  21  B.  L  841. 

"An  office  is  a  public  employment  con- 
ferred by  appointment  of  government;  and 
in  the  performance  of  its  functions  the  citi- 
zen selected  to  represent  the  sovereign  is  in 
the  exercise  of  both  a  private  right,  or  privi- 
lege^ and  a  public  duty."  United  States  v. 
Patridc  (U.  S.)  54  Fed.  338,  849. 

The  term  "office"  has  reference  to  func- 
tions conferred  by  public  authority  and  for 
a  public  purpose.  Moll  v.  Sbisa,  26  South. 
141,  142,  51  La.  Ann.  290. 

The  position  of  commissioner,  undw 
Laws  1869,  c.  905,  relating  to  the  construc- 
tion of  a  highway  in  the  county  of  Queens, 
is  an  office^  and  hence  vacated  by  the  com- 
missioner's acceptance  of  the  office  of  sher- 
iff, Const  art  10^  f  1,  declaring  that  sheriffs 
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iliaa  hold  no  other  office.    People  T.  Noe- 
txand.  40  N.  Y.  875.  881. 

Road  cominlBsionerB,  as  established  bj 
Acts  1871»  c.  158,  Pub.  St  c  27,  I  75,  while 
engased  In  making  ImproTements  and  altern- 
ations on  an  existing  way  for  the  purpose  of 
rendering  it  safe  for  travelers,  are  public 
officers,  and  not  serrants  ef  the  town,  al- 
tbongh  the  work  was  ordered  by  the  county 
commissioners  upon  petition  by  the  town. 
McManus  v.  Inhabitants  of  Weston,  41  N. 
&  301,  302,  184  Mass.  283,  81  L.  R.  A.  174. 

Corporatiom* 

Sess.  Laws  1895^  p.  47,  I  25,  piOTldlng 
thi^t  all  printing,  binding,  etc.,  which  is  paid 
sot  of  the  territorial  treasury  shall  be  done 
and  furnished  by  the  State  Capitol  Print- 
ing Company,  of  Guthrie,  does  not  make  the 
State  Capitol  Printing  Company  a  public 
officer.  Guthrie  Dally  Leader  t.  Cameron, 
41  Pac  885,  836,  8  Okl.  877. 


Oovmty  oAeer  ov  eatployi* 

The  term  '*ofiacer''  held  not  to  include 
eommissloners  of  a  county,  in  a  statute 
asataist  bribery,  reading  "any  member  of  the 
General  Assembly,  or  any  officer  of  this  com- 
monwealth. Judge,  Juror,  Justice,  referee  or 
trbitrator,"  who  shall  accept  a  bribe  shall 
be  pnnished  (Pen.  Code,  |  48),  the  phrase  be- 
ing erldently  intended  to  include  none  but 
state  officers  or  officers  of  the  common- 
wealth, as  distinguished  from  merely  local 
or  county  officers.  Commonwealth  v.  Neely 
(Fa.)  3  Plttib.  R.  627,  53a 

A  member  of  the  county  board  of  edu- 
cation Is  a  public  officer  under  Const  art  14, 
I  7,  proYlding  that  no  person  holding  an 
•nice  or  place  of  trust  shall  hold  at  exercise 
any  other.  Bamhill  y.  Thompson,  28  8.  B. 
720, 721,  122  N.  O.  493. 

Under  an  act  regarding  honorably  dis- 
charged soldiers  and  sailors,  and  which  de- 
clares that  no  person  of  that  description  who 
bolda  a  position  or  office  within  the  state 
BbaU  be  removed  except  for  cause,  it  is  held 
that  a  janitor  of  the  county  courthouse  does 
not  hold  an  office.  State  t.  Board  of  Chosen 
Freeholders  of  Salem  County,  42  Atl.  844 
845. 68  N.  J.  Law,  57. 

The  right  to  exercise  the  duties,  and  take 
the  compensation  therefor,  of  county  record- 
er, Is  an  office;  and  equally  so  the  right  to 
the  employment  and  pay  of  a  county  commis- 
sioner. Dailey  y.  State  (Ind.)  8  Blackf.  329, 
330. 

A  law  authorizing  the  appointing  of  a 
practicing  physician  for  a  certain  county,  flx- 
lag  the  term  for  which  he  shall  be  appointed, 
proTlding  for  his  salary,  and  prescribing  his 
duties,  creates  an  office.  People  y.  Harring- 
ton, 68  Cal.  257,  260. 
6WDS.&P.— S 


The  term  •'public  officer,"  in  Roy.  Code, 
§  183,  which  authorizes  the  discharge  of  sure- 
ties upon  the  official  bond  of  any  public  offi- 
cer required  to  be  approved  by  the  judge  of 
the  circuit  court  or  judge  of  probate  or  chan- 
cery, does  not  include  the  public  adminis- 
trator of  a  county.  "A  public  officer  is  a  per- 
son who  exercises  the  functions  of  a  public 
office,  while  under  our  law  an  administrator 
is  a  trustee  whose  duty  it  is  to  be  employed 
wholly  about  private  affairs.**  Mitchell  y. 
Nelson,  49  Ala.  88,  88. 

The  word  "officer,"  as  used  in  Const  art 
8,  requiring  officers  to  take  an  oath  of  office, 
includes  a  county  treasurer.  Riddle  y.  Bed- 
ford County  (Pa.)  7  Serg.  &  R.  886-391. 

The  post  of  deputy  warden  of  a  county 
almshouse  Is  not  an  office,  but  a  position. 
State  Y.  Board  of  Chosen  Freeholders,  38  Atl. 
842,  61  N.  J.  Law,  117. 

The  term  "office,"  within  the  meaning  of 
the  Constitution,  does  not  Include  a  levee  in- 
spector. State  Y.  Green,  9  South.  42,  43,  48 
La.  Ann.  402. 

The  exercise  of  the  duties  of  the  clerk 
of  the  poor-law  commissioners  materially  af- 
fects a  great  body  of  persons,  and  the  pub- 
lic within  his  district  have  an  interest  in 
such  exercise.  The  office  is  therefore  one  of 
a  public  nature.  Reg.  y.  Guardians  of  Poor 
of  St  Martin's  in  the  Fields,  17  Q.  B.  149, 
160. 

The  board  of  supervisors  of  a  county  is 
not  a  '1;>ublic  officer"  within  the  statute  in 
reference  to  double  costs.  People  v.  Niagara 
County  Sup'rs  (N.  Y.)  50  How.  Prac.  353.  354. 

Any  man  is  a  public  officer  who  is  ap- 
pointed by  the  government  and  has  any  duty 
to  perform  concerning  the  public;  nor  is  he 
any  the  less  a  public  officer  because  his  au- 
thority or  duty  is  confined  to  narrow  limits. 
Persons  who,  under  an  act  of  the  General 
Assembly  of  October  17,  1870,  had  been  ap- 
pointed commissioners  to  purchase  a  tract  of 
land  at  the  place  selected  for  a  county  site, 
to  lay  off  the  same  into  town  lots,  sell  them, 
and  to  apply  the  proceeds  to  the  building  of 
a  courthouse  and  jail  tor  the  county,  were 
''officers"  under  the  law.  Polk  v.  James,  68 
Ga.  128. 

A  stationery  storekeeper  charged  with 
the  purchase  and  safe-keeping  of  the  station- 
ery required  by  a  county  is  a  public  officer. 
A  public  officer  is  one  who  exercises,  in  an 
independent  character,  a  public  function  in 
the  interest  of  the  people  by  virtue  of  law, 
which  is  only  saying  in  another  form  that  he 
exercises  a  portion  of  the  sovereignty  of  the 
people  delegated  to  him  by  law.  State  v. 
Jennings,  49  N.  B.  404,  405,  57  Ohio  St  415, 
68  Am.  St  Rep.  728. 
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0««rt  oi&eev  ov  «Btplo74* 

The  post  of  a  president  jndge  Is  within 
the  common-law  definition  of  an  "office.** 
Oommonwealth  t.  Gamble,  62  Pa.  (12  P.  F. 
Smith)  843,  M9, 1  Am.  Rep.  422. 

An  attendant  npon  the  Supreme  Court, 
to  attend  upon  it  and  to  perform  the  duties 
required  to  be  performed  by  him  at  a  fixed 
salary,  is  "in  ofilce,"  within  the  meaning  of 
the  statute  providing  that  "the  board  of  su- 
pervisors of  the  county  of  New  York  are  here- 
by prohibited  from  creating  any  new  office 
or  department,  or  increasing  the  salaries  of 
those  now  in  office  or  their  successors.** 
Rowland  v.  City  of  New  York,  83  N.  Y.  372, 
375,  876. 

An  attendant  of  the  Marine  Court  of  the 
City  of  New  York  holds  an  "office,"  within 
the  meaning  of  that  term  as  used  in  section  8 
of  chapter  382,  Laws  of  1870,  prohibiting  any 
increase  in  the  salaries  "of  persons  then  in 
office  or  their  successors.*'  Moser  t.  City  of 
New  York  (N.  Y.)  21  Hun,  163,  164. 

Const  art  5,  I  8,  which  declares  that 
the  jurisdiction  of  the  Supreme  Court  shall 
extend  over  the  state,  and  the  judges  thereof 
shall  have  original  jurisdiction  of  quo  war- 
ranto as  to  all  "officers  of  the  common- 
wealth" whose  jurisdiction  extends  over  the 
state,  Includes  judges  and  associate  judges 
of  the  court  of  common  pleas.  Common- 
wealth V.  Dumbauld,  97  Pa.  2d3,  285. 

"Public  officers,**  within  the  rule  that 
statutes  directing  the  mode  of  proceedings 
by  public  officers  are  directory,  and  are  not 
regarded  as  essential  to  the  validity  of  the 
proceedings  themselves  unless  it  be  so  de- 
clared in  the  statutes,  includes  a  judge  of  a 
court  In  re  Hennesy,  68  N.  B.  446,  447,  164 
N.  Y.  893. 

The  municipal  court  of  the  dty  of  Wil- 
mington, under  17  Laws,  c.  207,  fi  14  et  seq., 
creating  it  and  defining  its  jurisdiction,  be- 
ing an  "inferior  court"  within  the  meaning 
of  Const  art  4,  fi  30,  the  judge  of  such  court 
is  a  "public  officer"  within  Const  art  3,  § 
9.  State  V.  Churchman  (Del.)  49  Atl.  381, 
385,  3  Pennewill,  167. 

The  term  "public  officer,**  in  Or.  Code,  I 
3931,  providing  that  any  public  officer  who 
deals  in  claims  against  the  county  shall  be 
fined,  includes  a  probate  judge's  clerk  ap- 
pointed in  pursuance  of  Acts  1893,  p.  1190. 
Scruggs  T.  States  20  South.  642,  643,  111  Ala. 
60. 

Da  f  aeto  oi&eer. 

The  word  "officer^  Is  defined  In  Web- 
ster's Dictionary  as  one  who  holds  an  office; 
a  person  lawfully  Invested  with  an  office. 
The  latter  branch  of  this  definition  would 
seem  to  embrace  only  officers  de  jure,  but  the 
first  Is  clearly  comprehensive  enough  to  in- 


clude officers  de  facto.  An  officer  da  facta  mm 
clearly  holds  an  office  as  an  officer  de  Jure. 
The  term  "officer"  is  generic,  and  when  used 
in  the  statute,  and  there  is  nothing  in  the 
context  or  authority  to  indicate  that  it  is 
used  in  a  different  stttaa,  it  should  be  held  to 
include  all  classes  of  officers,  officers  de  facto 
as  well  as  officers  de  jure,  and  there  la  no 
good  reason  why  an  office  de  facto  should 
not  be  punished  for  embesslement  as  well  as 
an  officer  de  jure.  State  t.  Gobs,  69  Ma.  22, 
2& 

Depository. 

See  "Deppsitory." 

Depnty. 

The  bond  of  a  deputy  sheriff  was  condi- 
tioned that  he  should  well  and  faithfully 
perform  "all  the  duties  of  the  said  office  as 
deputy  sheriff."  It  was  objected  that  there 
was  no  such  office  as  deputy  sheriff.  The 
court  said  that  a  "deputy  sheriff  performs  the 
functions  of  the  office  of  sheriff.  He  occu- 
pies the  place  and  performs  the  duties  of  an 
officer,  and  it  does  not  matter  whether  he  in 
fact  is  an  officer,  or  only  occupies  tbe  place 
and  performs  the  duties.  Such  deputies  are 
generally  known  and  designated  as  officers* 
*  *  *  but  the  word  'office,'  used  in  the 
condition,  may  refer  as  well  or  better  to  the 
office  of  sheriff  as  to  that  of  deputy."  Giadle 
Y.  Hoffman,  105  IlL  147, 153. 

The  office  of  deputy  sheriff,  appointed  by 
the  sheriff  under  Rev.  St  1889,  H  8181,  8182, 
requiring  them  to  take  the  oath  of  office  and 
to  perfcwm  the  duties  prescribed  by  law  to 
be  performed  by  the  sheriff,  is  a  public  of- 
fice. State  ez  rel.  Walker  t.  Bus,  36  a  W. 
636,  637,  135  Mo.  825,  33  L.  R.  A.  616. 

A  deputy  sheriff  is  an  officer  of  the  gov- 
ernment, within  a  statute  punishing  embes- 
Element  by  officers  of  the  government.  State 
V.  Brooks,  42  Tex.  62,  66. 

Acts  1847,  c  40, 1  8,  providing  that  all  re- 
demptions that  shall  hereafter  be  made  on 
or  after  the  last  day  of  the  15  months  by  any 
creditor  shall  be  made  at  the  sheriff's  office 
of  the  county  in  which  the  sale  took  place, 
and  it  shall  be  the  duty  of  the  "officer  mak- 
ing such  sale"  to  attend  at  such  office  during 
the  last  day,  etc.,  applies  either  to  the  sheriff, 
the  undersberlff,  or  to  a  deputy  sheriff.  Peo- 
ple V.  Lynch,  68  N.  Y.  473,  478  (cited  and  ap- 
proved in  Wilson  V.  Russell,  31  N.  W.  645, 
652,  4  Dak.  376);  Livingston  v.  Amoux,  56 
N.  Y.  507,  517. 

A  special  deputy  sheriff  is  not  an  officer, 
but  is  merely  the  agent  of  the  sheriff.  Prince 
T.  Dickson,  18  S.  B.  33,  34^  39  S.  a  477; 
Kavanaugh  v.  State,  41  Ala.  399. 

A  deputy  county  clerk  is  not  an  "officer^* 
within  the  meaning  of  Const  art  11,  f  5, 
requiring  the  Legislature  to  provide  for  the 
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election  of  county  officers,  to  prescribe  their 
duties^  and  regulate  their  compensation. 
Nelson  r.  Troy,  U  Wash.  485^  442,  80  Pae. 
874. 

"'Office,"  as  used  in  Const  art  7,  i  8,  pro- 
riding  that  no  person  except  a  qnalifled  elect- 
or shall  be  elected  or  appointed  to  any  dril 
or  military  office  in  this  state,  does  not  in- 
dnde  deputy  clerkships  of  county  courts,  and 
hence  women  may  hold  such  deputy  clerk- 
ships. Jeffries  r.  Harringtcxi,  17  Pac.  505^ 
506,  11  Colo.  191. 

''Office,"  as  used  in  Const  art  16,  i  4 
pioTidinf  that  no  person  shall  be  elected  or 
appointed  to  any  office  in  this  state  unless  he 
possesses  the  qualifications  of  an  elector, 
does  not  include  the  office  of  the  deputy  clerk 
of  the  probate  court,  and  therefore  a  female 
Is  eligible  to  that  clerkship.  Warwick  r. 
StiLtB,  25  Ohio  8t  21,  24. 

Deputy  clerks  of  counties  in  New  Jersey 
are  pnblic  officers,  though  they  liaye  no  term 
of  office,  and  though  they  are  employes  of 
the  county  clerk,  so  that  their  employment  is 
a  mere  matter  of  private  contract  Gibbs  r. 
Morgan,  89  N.  J.  Bq.  (12  Stew.)  126»  128. 

In  Ber.  Laws,  p.  206,  providing  for  pro- 
ceedings on  information  in  the  nature  of  a 
quo  warranto  where  any  person  usurps,  in- 
trodes  into*  or  unhiwfully  holds  or  executes 
any  "office"  within  the  state,  the  word  "of- 
fice" should  be  construed  to  include  the  of- 
fice of  deputy  adjutant  general  of  a  brigade 
of  militia,  it  being  prorided  that  wheneyer 
the  commander  in  chief  of  the  militia  should 
consider  that  the  service  required,  he  could 
tppoint  a  deputy  adjutant  general  to  each 
brigade  or  diyision,  for  such  office  is  a  pub- 
lic office  concerning  the  public,  and  is  a  yaln- 
able  as  well  as  an  honorable  office.  Miller 
T.  Utter,  14  N.  J.  Law  (2  J.  8.  Green)  84,  87. 

As  eaploy6,  laborert  or  worknimii. 

See  "Kmploy4";  ••Laborer";  "Workman.** 

Ez-oAoer  or  offieer  eleot. 

'•County  officers,"  as  used  in  the  consti- 
tational  prorision  that  such  officers,  under 
the  laws  of  the  territory  when  the  Gon- 
Btltotion  shall  take  effect  shall  continue  in 
office  until  a  certain  date  fixed,  means  offi- 
cers wlK)  may  be  exercising  the  functions 
of  the  office  when  the  Constitution  takes 
effect  Those  who  liave  been  elected  but 
not  inducted  into  office  are,  property  speak- 
ing, '•officers  elect"  Those  in  office  are  sim- 
ply '•officers."  Those  who  haye  been  in  of- 
fice but  hare  gone  out  are  properly  "ex- 
offlcers."  But  where  the  term  "officer"  is 
nsed  In  a  sentence  where  there  is  nothing 
to  qualify  or  control  its  meaning,  it  refers 
to  an  officer  then  holding  and  enjoying  the 
office.  It  means  neither  an  ex-officer  nor 
an  officer  elect  Cordiell  t.  Friaell,  1  Not. 
130,132. 


Inieriioon  dis^not  ofioers* 

An  irrigation  district  organized  under 
the  Wright  act  is  a  public  corporation,  and 
its  officers  are  public  officers  of  the  state. 
Hertie  t.  Ball  adaho)  72  Pac.  953,  954  (ciUng 
In  re  Madera  Irrigation  Dlst,  92  Cal.  296, 
28  Pac  27%  14  K  B.  A.  765,  27  Am.  St  Bep. 
106). 

Jallev  or  otliev  prison  keeper 

In  Bac  Abr.  "Offices  and  Officers,**  it 
is  said:  '•An  office  is  a  right  to  exercise  a 
public  function  or  employment,  and  to  take 
the  fees  and  emoluments  belonging  to  it** 
Byery  part  of  this  definition  applies  to  the 
place  of  jailer.  No  public  employment  is 
more  clearly  marked  by  these  distinguishing 
traits  of  an  office  than  the  ordinary  functions 
of  a  Jailer.  State  r.  Sellers  (S.  CO  7  Blch. 
Law,  868,  870. 

The  superintendent  of  the  Albany  Coun- 
ty Penitentiary  is  a  public  officer,  inasmuch 
as  he  has  charge  of  a  public  institution,  and 
the  position  is  denominated  an  •'office**  in 
the  statute  establisliing  the  penitentiary. 
Porter  t.  Pillsbury  (N.  T.)  11  How.  Prac. 
240,241. 

The  office  of  keeper  of  the  workhouse 
is  an  "office**  within  the  meaning  of  the  au- 
thorities, as  the  employment  was  not  tran- 
sient, occasional,  or  accidental,  and  the  salary 
fixed  was  by  the  year.  The  position  was  not 
a  menial  one^  such  as  a  janitor  or  servant 
nor  was  the  incumbent  a  per  diem  laborer, 
whose  employment  might  be  OTidenced  by 
a  mere  rerbal  direction  to  go  to  work  at 
preyaillng  rates.  Stenson  t.  City  of  New 
York,  82  N.  T.  Supp.  946,  947,  40  Misc.  Bep. 
533. 

Juror  or  Jury  eommissioner. 

The  term  '•public  officers'*  includes  grand 
jurors  and  listers.  State  r.  Bollins,  27  AtL 
498^  499,  65  V  t  60a 

A  grand  Juror  is  a  public  officer.  State 
T.  Bollins,  27  AtL  498,  499,  65  V t  608. 

The  term  ••public  officers,"  as  used  la 
the  Constitution  and  statutes,  does  not  in- 
clude jurors,  although  they  serve  the  publie, 
and  perform  important  duties  in  the  admini»> 
tration  of  justice.  State  r.  Bradley,  48  Conn. 
635,  636. 

A  grand  juror  is  a  public  officer.  State 
T.  Noyes,  87  Wis.  340,  346,  58  N.  W.  386, 
27  li.  B.  A.  776,  41  Am.  St  Bep.  45  (citing 
Jac  Law  Diet,  Bac  Abr.  tit  ••Office  and 
Officers**). 

As  used  in  St  U.  B.  March  22,  1882, 
c  47,  i  8»  providing  tliat  no  polygamlst 
bigamist  or  any  other  person  cohabiting 
with  more  than  one  woman  should  be  en- 
titled to  vote  at  any  election  held  in  any 
territory  or  place  over  which  the  United 
States  has  exclusive  jurisdiction,  or  be  ell' 
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grible  for  election  or  appointment  to,  or  be 
entitled  to  hold,  any  **office"  or  place  of 
public  trust,  honor,  or  emolument  in,  under, 
or  for  any  such  territory  or  place,  or  under 
the  United  States,  "office"  cannot  be  con- 
strued to  Include  the  right  to  alt  on  a  Jury. 
An  office  is  a  public  station  or  employ- 
ment conferred  by  the  appointment  of  gov- 
ernment, and  embraces  the  ideas  of  tenure^ 
duration,  employment,  and  duties.  It  is  the 
right  to  exercise  a  public  function  or  employ- 
ment, and  to  take  the  fees  and  emoluments 
belonging  to  it  Jury  duty  is  in  the  nature 
of  service  due  from  the  citizen  to  the  gov- 
ernment, necessarily  required  in  the  adminis- 
tration of  its  laws.  Its  character  has  but 
little  similarity  to  tenure,  duration,  power, 
and  the  right  to  exercise  powers  conferred 
by  the  appointment  of  government,  which 
are  essential  characteristics  of  office,  and  not 
mere  transient,  occasional,  or  incidental.  It 
is  true  a  person  summoned  to  appear  as 
a  juror  has  a  duty  of  a  public  nature  to 
perform,  and  for  it  he  is  compensated  out 
of  the  public  treasury;  but  in  no  other  re- 
spect does  his  position  or  his  duties  corre- 
spond with  the  essential  elements  of  office. 
He  has  no  certain  term  of  office.  He  has 
no  right  to,  and  has  no  power  to  enforce  a 
right  to,  the  performance  of  any  act  or  serv- 
ice which  constitutes  the  performance  of  offi- 
cial duty.  He  is  liable  at  any  moment  to 
be  discharged  by  the  court  from  all  service, 
and  to  be  excused  by  either  party  from  serv- 
ing in  the  trial  of  any  cause,  without  con- 
sulting his  wishes  or  interests.  The  oath 
he  takes,  in  its  terms  and  scope,  limits  his 
duty  to  the  facts  of  the  particular  case  then 
on  trial,  and  is  not  the  oath  requhred  by  the 
laws  of  this  territory,  or  by  the  Constitution 
and  laws  of  the  United  States,  to  be  taken 
by  public  officers."  People  v.  Hopt  4  Pac. 
250,  254,  8  Utah.  396. 

Police  jurymen  are  the  officers  of  a 
political  corporation,  and  they  continue  in 
office,  after  the  expiration  of  their  terms, 
until  their  successors  are  chosen  and  induct- 
ed Into  office,  under  Rev.  St  1870,  f  2608, 
providing  that  "all  officers,  whether  appoint- 
ed or  elected^  shall  hold  their  offices  and 
discharge  the  duty  thereof  until  their  suc- 
cessors are  elected  or  appointed,  as  the  case 
may  be,  and  duly  qualify."  Because  the  of- 
fice of  a  police  juror  is  not  a  constitutional 
office,  it  by  no  means  follows  that  it  is 
DO  office  at  all.  State  ex  rel.  Gorham  v. 
Montgomery,  26  La.  Ann.  138.  139. 

The  term  "officers"  includes  county  com- 
missioners charged  with  a  duty  of  electing 
jurors  for  the  courts  of  the  counties,  within 
the  meaning  of  Act  June  16,  1836,  restricting 
the  powers  of  the  several  courts  to  issue 
attachments  and  to  inflict  summary  punish- 
ments for  contempts  of  court,  as  without 
such  officers  a  court  could  not  discharge  its 
functions,  and  their  disobedience  or  neglect 


of  its  legal  orden  would  arrest  the  course 
of  justice  and  produce  infinite  inconvenience 
to  the  community.  Such  commissioners  are 
chosen  by  the  people  to  execute  this  duty, 
among  others.  They  undertake  to  perform 
it  by  accepting  the  office,  and  become  thereby 
public  officers,  and  as  such  assigned,  like  otb- 
er  officers,  to  the  proper  discharge  of  their 
duty.    In  re  Hummell  (Pa.)  9  Watts,  416,  431. 

Jvfltleo  of  the  peace. 

A  public  officer  is  one  who  has  'tlie 
rightp  and  corresponding  duty,  to  execute  a 
public  or  privileged  trust,  and  to  take  the 
emoluments  belonging  to  It"  3  Kent,  Oomm. 
454.  Justices  of  the  peace  and  constables 
are  "public  officers"  within  the  meaning  of 
Const  art  8,  i  18,  providing  that  "no  law 
shall  extend  the  term  of  any  public  officer 
or  increase  or  diminish  his  salary  or  emolu- 
ments after  his  election  or  appointment" 
Rupert  T.  Chester  Co.,  IS  Pa.  Co.  Ct  R.  342, 
343. 

Mastfltrate. 

The  general  term  ••officers"  includes  both 
magistrates  and  peace  officers.  Code  Or. 
Proc.  Tex.  1895,  art  61. 

BEtnlstev. 

It  was  decided  In  Commonwealth  v. 
Cuyler  (Pa.)  6  Watts  &  S.  275,  that  a  minis- 
ter in  an  unincorporated  society  Is  not  an 
officer  whose  salary  is  liable  to  taxation. 
Conceding  that  he  may  be  in  some  senses 
an  "officer,"  it  is  pUin  that  he  is  not  an 
officer  within  the  meaning  of  the  law  regu- 
lating taxation.  Miller  v.  Kirkpatrick,  29 
Pa.  (5  Casey)  226,  230. 

Munloipal  oi&oer  or  employ^. 

It  cannot  be  doubted,  as  a  general  prop- 
osition of  law  applying  to  the  construction 
of  statutory  and  constitutional  provisions 
alike,  that  the  word  "offices"  or  "officers^" 
taken  by  themselves,  in  a  statute  or  Consti- 
tution, means  state  or  county  offices  or  offi- 
cers only,  and  cannot  be  construed  to  mean 
the  offices  or  officers  of  municipal  or  other 
corporations,  unless  there  be  language,  ex- 
pressly or  by  necessary  implication,  extend- 
ing their  meaning  to  corporation  officers. 
Thus  Const.  1897,  art  3,  f  9,  requiring  the 
consent  of  the  Senate  to  the  appointment  by 
the  Governor  of  such  "officers"  as  he  is 
authorized  by  law  to  appoint,  does  not  re- 
quire the  appointment  of  a  city  officer,  re- 
quired by  the  city  charter  to  be  made  by  the 
Governor,  to  be  confirmed  by  the  Senate. 
State  V.  Churchman,  51  Atl.  49,  50,  8  Penne: 
will,  361. 

An  officer  of  a  municipal  corporation  is 
a  "public  officer,"  within  2  Rev.  St  696,  | 
38,  punishing  delinquency  of  a  public  offi- 
cer as  a  misdemeanor.  People  t.  Bedell 
(N.  Y.)  2  Hill,  196,  199. 
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''Officer,*'  as  used  in  Const  e.  2.  i  11, 
providing  that  the  Governor  shall  have  pow- 
er to  commission  all  officers,  and  section 
24.  providing  that  every  "officer"  of  the  state, 
whether  judicial  or  executive,  shall  be  liable 
to  be  impeached  by  the  General  Assembly, 
and  section  29,  providing  that  every  "offi- 
cer/* whether  executive.  Judicial,  or  military, 
in  authority  under  this  state,  shall  take 
and  subscribe  th^  oath  of  office  prescribed 
therein,  has  reference  only  to  such  officers 
of  the  state  as  are  either  elected  by  the 
freemen  at  large  or  required  to  be  commis- 
sioned by  the  Governor.  Municipal  officers 
are  not  included  therein.  Rowell  v.  Hor- 
ton,  3  Atl.  906.  907,  58  Vt  1- 

"Public  officer,"  within  the  meaning  of 
Gen.  St.  c.  257,  i  7,  providing  for  the  pun- 
ishment of  any  public  officer,  being  a  receiv- 
er of  public  money,  who  shall  fraudulently 
convert  the  same  to  his  own  use,  includes 
a  selectman.  State  v.  Boody,  68  N.  H.  610, 
611. 

Within  the  meaning  of  Pen.  Code,  I  72, 
providing  that  any  judicial  officer,  or  any 
person  who  executes  the  functions  of  a  pub- 
lic office,  who  receives  a  bribe,  shall  be  pun- 
ished, the  expression  of  "person  who  exe- 
cutes any  of  the  functions  of  a  public  offi- 
cer" Includes  a  member  of  the  common  coun- 
cil or  other  municipal  officer.  People  v. 
Jaehne,  8  N.  B.  374,  877,  103  N.  Y.  182. 

A  chief  engineer  of  a  city  fire  depart- 
ment, appointed  by  the  council  and  subject 
to  removal  by  it  ifl  not  an  "officer"  within 
Const  art  14,  {  8,  prohibiting  an  increase 
in  the  salary  of  any  officer  during  his  term 
of  office.  State  ex  rel.  Kane  v.  Johnson,  27 
8.  W.  899,  401,  128  Ho.  48. 

"Public  office,'*  as  used  in  Rev.  St  i 
8770,  authorizing  an  action  in  quo  warranto 
to  be  brought  against  a  person  who  usurps^ 
intrudes  into,  or  unlawfully  holds  or  exer- 
cises s  public  office,  includes  the  presidency 
of  a  dty  council.  State  v.  Anderson,  12  N. 
B.  656,  657,  45  Ohio  St  196. 

The  charter  of  a  village  authorized  the 
election  of  certain  officers,  giving  power  to 
the  trustees  to  appoint  an  attorney,  street 
commissioner,  fire  wardens,  and  such  other 
officers  as  authorized  by  the  act  The  of- 
fice of  village  collector  was  not  named  in 
any  class  of  officers  in  the  act  but  one 
section  provided  that  the  collector  should  col- 
lect all  moneys  that  shall  be  ordered  by  the 
corporation  to  be  raised  by  taxes.  The 
board  of  trustees  appointed  a  collector.  Held, 
that  he  was  a  "public  officer**  within  Rev. 
SL  c  120,  S  7,  declaring  that  if  a  public 
ofBcer  embezzles  any  money  in  his  position, 
be  shall  be  punished,  etc  State  v.  Walton, 
62  Me.  106,  111. 

A  collector  of  city  taxes  is  a  "public 
officer*'  within  Bankr.  Act  U.  S.  1841,  f  1, 


which  extends  to  all  persons  owing  debts 
which  shall  not  have  been  created  In  conse- 
quence of  a  defalcation,  as  a  public  officer, 
or  an  executor,  administrator,  guardian,  qr 
trustee,  or  while  acting  in  any  other  fiducia- 
ry capacity.  Morse  v.  City  of  Lowell,  48 
Mass.  (7  Mete.)  152,  154. 

A  messenger  to  the  president  of  the 
board  of  aldermen  in  New  York  City,  whose 
duties  were  to  carry  messages  and  run  er- 
rands, and  who  was  clothed  with  no  power 
to  perform  any  official  duty  of  the  office, 
was  not  a  public  officer,  there  being  no  stat- 
ute creating  such  an  office,  or  defining  the 
duties  to  be  performed  officially.  Smith  v. 
City  of  New  York  (N.  Y.)  67  Barb.  228,  224. 

Laws  1897,  c.  108,  constituting  the  sher- 
iff and  other  county  officers  of  Richmond 
county  a  board  to  appoint  police  commis- 
sioners for  the  county,  does  not  violate  the 
provision  of  Const.  1895,  art.  10,  {  1,  provid- 
ing that  sheriffs  shall  hold  no  other  office, 
a  membership  in  the  board  of  police  commis- 
sioners being  held  not  to  constitute  an  office. 
People  V.  Howland,  45  N.  Y.  Supp.  847,  850, 
17  App.  Div.  165. 

Under  Code,  f  124,  providing  that  causes 
against  a  public  officer  for  an  act  done  by 
him  in  virtue  of  his  office  must  be  tried  in 
the  county  where  the  cause,  or  some  part 
thereof,  arose,  one  appointed  by  Laws  1870, 
c.  382,  to  audit  certain  accounts  against  the 
city  of  New  York,  became  the  incumbent 
of  an  office.  People  v.  Tweed  (N.  Y.)  13 
Abb.  Prac.  (N.  S.)  419,  420,  424. 

The  commissioners  of  the  funded  debt 
of  San  Francisco  are  not  "officers**  within 
the  meaning  of  Const  art  11,  t  7,  which 
provides  that  the  duration  of  any  office  not 
fixed  by  the  Constitution  shall  never  exceed 
four  years,  and  the  term  during  which  the 
commissioners  are  authorized  to  act  is  not 
limited  to  four  years.  People  v.  Mlddleton, 
28  Cal.  608. 

"Public  offices"  are  in  general,  if  not 
always,  directly  created  by  the  Legislature 
itself,  the  municipal  authorities  selecting  the 
persons  to  perform  their  functions.  The 
term  cannot  be  applied  to  the  general  super- 
intendent of  waterworks,  employed  by  the 
water  commissioners  of  a  city  for  a  term  of 
years,  the  position  being  the  creature  of  the 
board  of  commissioners,  and  entirely  un- 
known to  the  statute.  Cramer  v.  Water 
Com'rs  of  New  Brunswick,  31  Atl.  384,  385, 
57  N.  J.  Law  (28  Vroom)  478. 

St  1865,  c.  153,  being  an  act  for  supply- 
ing the  city  of  Cambridge  with  water,  pro- 
vides, in  section  6,  that  the  powers  there- 
in granted  shall  be  exercised  by  such  agents 
as  the  city  council  shall  direct  A  water 
board  Is  not  provided  for  by  any  subsequent 
act,  but  subsequent  ordinances  of  the  city, 
in   designating  its   agents,    use  the  phrase 


OFFICES 


4944 


OFFICER 


"water  boarO."  St  1891,  e.  884,  amending 
such  charter,  recognizes  the  existence  of  the 
water  board,  and  makes  no  provision  for 
the  election  of  Its  members,  except  In  sec- 
tion 9,  which  provides  that  all  officers  not 
elected  by  Toters  shall  be  appointed  by' 
the  commissioners,  snbject  to  confirmation 
by  the  board  of  aldermen.  Held,  that  the 
members  of  the  water  board  are  "officers" 
within  the  meaning  of  the  latter  section,  and 
therefore  an  ordinance  providing  for  their 
appointment  In  such  manner  is  valid. 
O'Brien  v.  Thorogood,  39  N.  B.  287,  288,  162 
Mass.  598.     . 

A  health  Inspector  appointed  by  the 
board  of  health  of  the  city  of  San  Francisco, 
whose  duties  are  to  Inspect  and  report  con- 
cerning the  premises  on  which  nuisances  are 
situated,  and  to  serve  notice  for  their  abate- 
ment, is  a  public  officer.  Patton  t.  San 
Francisco  Board  of  Health,  59  Pac.  702,  703, 
127  Cal.  388.  78  Am.  St  Rep.  66. 

Members  of  the  board  of  public  work» 
of  the  city  of  Detroit  are  "officers"  within 
the  meaning  of  Const  art.  15,  f  14,  provid- 
ing that  "Judicial  officers  of  dties  and  vil- 
lages shall  be  elected,  and  all  other  officers 
shall  be  elected  or  appointed  at  such  time, 
and  in  such  manner  as  the  Legislature  shall 
direct"  though  they  are  not  officers  requir- 
ed or  designated  by  name  in  the  Constitu- 
tion itself.  People  v.  Hurlbut  24  Mich.  44, 
59,  9  Am.  Rep.  103. 

The  term  "officers,"  whenever  used  in 
the  articles  relating  to  cities  of  the  first  and 
third  classes,  shall  Include  all  persons  hold- 
ing any  situations  under  the  city  government 
or  its  departments,  with  an  annual  salary  or 
for  a  definite  term  of  office.  Rev.  St  Mo. 
1899.  n  5333,  6777. 

The  terma  "officers,"  "clerks,"  "subordi- 
nate officers,"  and  "employes,"  In  Act  June 
1,  1885,  relating  to  cities  of  the  first  class, 
in  reference  to  the  appointment  of  officers, 
clerks,  subordinate  officers,  and  employes, 
do  not  include  the  medical  stafF,  or  the 
board  of  visiting  physicians  of  the  Philadel- 
phia Hospital,  consisting  of  specialists  or  ex- 
perts in  the  varioiis  departments  of  medical 
science,  who  perform  gratuitous  services. 
Oonunt)nwealth  v.  Fitler.  23  Atl.  668,  671,  147 
Pa.  288.  15  L.  R.  A,  205. 

The  governor  of  an  almshouse  is  one  of 
the  heads  of  departments,  and  an  officer  of 
the  city  of  New  York,  prohibited  by  chapter 
187  of  Act  1894,  S  19,  from  being  Interested 
in  the  purchase  of  any  real  estate  belonging 
to  the  corporation.  Roosevelt  v.  Draper,  23 
N.  Y.  318,  319. 

A  position  as  organist,  to  which  one  was 
appointed  and  continued  at  the  pleasure  of 
the  vestry,  was  not  a  "public  annual  office." 
Rex  T.  Inhabitants  of  St.  George's^  EUnaver 
Square,  5  Bam.  Jb  Adol.  671. 


The  position  of  chief  clerk  in  the  office 
of  the  assessor  of  the  city  of  Detroit  I0  not 
an  officer.  People  t.  Langdon,  40  Mich.  678» 
682. 

A  poundmaster  appointed  from  time  to 
time  by  the  common  council  of  a  city  does 
not  hold  an  "office^'  within  the  meaning  of 
the  city  charter,  providing  that  every  person 
chosen  or  appointed  to  any  office  or  place 
of  trust  shall  take  and  subscribe  an  oatli. 
Wilcox  V.  Hemming,  58  Wis.  144,  145,  15  N. 
W.  435,  46  Am.  Rep.  625. 

A  person  appointed  by  the  board  of 
police  of  the  city  of  Rochester  as  superin- 
tendent of  the  police  telegraph  system  of 
that  city,  there  being  no  office  of  that  name 
or  nature  known  to  the  law,  la  merely  an 
employd  of  the  city,  and  the  proper  autiiorl- 
ties  of  the  city  have  the  same  power  to  die- 
charge  him  that  a  private  employer  woald 
have.  Miller  t.  Warner,  59  N.  Y.  Supp.  956, 
957,  42  App.  Dlv.  208. 

A  person  employed  by  the  city  council 
to  trim  lights  in  its  electrical  light  depart- 
ment is  not  a  "public  officer."  There  is  no 
more  reason  for  calling  him  such  than  there 
would  be  to  call  a  person  employed  in  the 
public  streets  to  shovel  dirt  a  "public  ofH- 
cer."  State  t.  Anderson,  49  N.  S.  406,  407. 
57  Ohio  St  429. 

By  Laws  1895,  p.  518,  c  371,  amending 
the  New  York  City  Charter,  tit  2,  f f  4,  5, 
p.  10,  the  chamberlain  is  a  public  officer. 
In  re  Haase,  83  N.  Y.  Supp.  932,  933,  41  Misc. 
Rep.  114. 

Notary  pnblie. 

Every  man  is  a  public  officer  who  has 
any  duty  concerning  the  public,  and  it  Is 
held  that  a  notary  public  is  a  "public  ofD- 
cer"  within  Const  art  13,  f  5,  providing  that 
any  public  officer  who  shall  travel  on  a  free 
pass  shall  forfeit  his  office.  People  t.  Rath- 
bone,  82  N.  Y.  Supp.  108,  109,  11  Misc.  Rep. 
98. 

A  notary  public  is  not  an  "officer^  In 
view  of  Const  art  10,  f  2,  providing  that 
no  one  can  hold  an  office  within  the  state 
who  is  appointed  or  chosen  in  the  manner 
as  therein  provided.  In  re  Searls,  48  N. 
Y.  Supp.  60,  63,  22  App.  DIt.  140. 

The  powers  conferred  by  Rev.  St  B 
5252,  5254,  on  an  officer  taking  depositions; 
to  punish  for  contempt  by  a  witness,  extend 
to  a  notary  public.  In  re  Rauh,  61  N.  Bl 
701,  702,  65  Ohio  St  12a 

Officer  anthoriaed  to  execute  process. 
The  word  "officer,"  used  in  Rev.  St  i 
4296,  declaring  that  any  person  who  shall 
knowingly  and  willfully  resist  or  oppose  any 
officer  of  the  state,  or  any  person  authorized 
by  law.  In  serving  or  attempting  to  execute 
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tnj  legs]  writ  rale,  order,  or  process,  or 
trbo  shall  knowingly  or  willfully  resist  any 
<uch  officer  in  the  discbarge  of  his  duties 
without  such  writ  or  process,  shall  be  pun- 
tehed,  means  only  such  officers  as  are  author- 
ized to  execute  legal  processes.  Therefore  a 
load  supervisor  is  not  an  "officer^  within  the 
meaning  of  the  statute.  State  r.  Putnam; 
35  Iowa,  561,  662. 

Officer  of  political  party. 

The  fact  that  the  Legislature  has  by 
Htatute  regulated  the  election  and  conduct  of 
political  committees,  the  members  of  which 
are  the  officers  of  the  party  which  selects 
them,  and  whose  duties  are  confined  to  the 
party  to  whicb  they  belong,  does  not  make 
the  office  of  committeeman  a  public  one.  At- 
torney General  v.  Drohan,  48  N.  B.  279,  281, 
168  Mass.  634,  61  Am.  St  Rep.  801. 

Pilot. 

Seo-niot" 

Police  offioor,  auurahalt  or  otlier  peace 
officer. 

After  quoting  Henley  t.  Mayor,  6  Blng. 
91,  and  Case  of  Wood  (N.  Y.)  Z  CJow.  29,  It 
was  said  that  a  railroad  policeman  employed 
by  a  corporation  is  a  ''public  officer"  within 
Const  art  13,  f  5,  providing  that  no  public 
officer  shall  receiye  a  pass  over  any  railroad. 
Dempsey  v.  New  York  Cent  &  EL  R.  R.  Co, 
40  N.  E.  867,  868,  146  N.  Y.  290. 

A  policeman  of  an  Incorporated  town 
or  city  is  an  officer.  Proctor  v.  Blackburn, 
67  S.  W.  648,  549,  28  Tex.  Clv.  App.  851. 

A  policeman  appointed  by  the  board  of 
trustees  of  Brooklyn  Bridge,  in  pursuance 
to  Laws  18T5,  a  300,  f  8,  authorizing  the 
board  to  appoint  an  adequate  police  force, 
and  to  regulate  and  direct  the  same  for  the 
protection  of  the  bridge  and  persons,  etc., 
passing  over  the  same,  and  conferring  on  the 
policemen  so  appointed  all  the  powers  of  the 
policemen  of  the  cities  of  New  York  and 
Brooklyn,  is  a  public  officer,  for  whose  torts 
tbe  cities  are  not  responsible.  Woodhull  t. 
City  of  New  York,  44  N.  B,  1038,  1039,  150 
N.  Y.  450. 

The  position  of  assistant  superintendent 
of  police  In  the  dty  of  Chicago  Is  an  office, 
and  title  thereto  may  accordingly  be  tested 
by  qno  warranto.  Ptacek  t.  People,  62  N. 
B.  530,  194  Ul.  125. 

A  policeman  appointed  by  the  board  of 
trnstees  of  the  Brooklyn  Bridge,  in  pursu- 
ance of  Laws  1885,  c.  300,  f  8,  authorizing 
tbe  board  to  appoint  an  adequate  police 
force,  and  to  regulate  and  direct  the  same 
for  the  protection  of  the  bridge  and  persons 
passing  over  the  same,  and  conferring  on 
the  policemen  so  appointed  all  the  powers  of 
policemen  for  the  cities  of  New  York  and 
Brooklyn,  is  not  a  public  officer.    Woodhull 


T.  City  of  New  York,  44  N.  B.  KM,  1040. 

150  N.  Y.  450. 

A  policeman  Is  an  '^officer,"  under  Cr. 
Code,  art  488,  providing  that  an  assault  be- 
comes aggravated  when  committed  on  .an 
officer  In  the  lawful  discharge  of  the  duties 
of  his  office.  The  statute  was  Intended  te 
punish  any  one  who  had  assaulted  any  offi- 
cer of  the  state  while  in  the  discharge  of  his 
official  duty  as  an  officer.  It  matters  not  by 
what  name  such  officer  Is  called;  though  he 
might  be  no  more  than  a  taxgatherer  in  the 
lawful  discharge  of  his  humble  duties,  yet 
the  interests  of  the  state  require  that  he 
should  be  protected.  Banner  v.  State,  2  Tez. 
App.  458,  459. 

A  village  marshal  Is  a  public  officer. 
State  T.  Schram,  85  N.  W.  155,  82  Minn.  420. 

Persons  appointed  to  the  detective  de- 
partment of  the  district  police  force  of  the 
commonwealth  under  Pub.  St  c.  108,  and 
amendments  thereof,  are  public  officers. 
Brown  T.  Russell,  43  N.  E.  1005,  1010,  166 
Mas&  14  82  I^  R.  A.  253,  65  Am.  St  Rep. 
857. 

By  "Officer,'*  as  used  in  the  chapter  on 
offenses  relating  to  the  arrest  and  custody 
of  prisoners,  is  meant  any  peace  officer,  as 
sheriff,  deputy  sheriff,  constable  of  a  beat 
marshal,  constable,  or  policeman  of  a  dty  or 
town,  any  Jailer  or  guard,  or  any  person 
specially  authorized  by  warrant  to  arrest 
Pen.  Code  Tez.  1895,  art  248. 


A  "public  office^  is  a  trust  or  charge, 
created  and  defined  by  the  public  authority. 
A  road  commissioner  elected  under  the  pro- 
visions of  Pub.  St  c.  27,  f§  74-77,  is  not  an 
officer  of  the  town  from  which  he  lit  elected, 
but  is  a  "public  officer,"  for  whose  acts  the 
town  is  not  responsible.  Clark  r.  Baston, 
146  Mass.  43,  45,  14  N.  B.  795. 

School  district  officer* 

A  trustee  of  a  school  district  is  Intrusted 
with  a  part  of  the  sovereign  function  of  the 
state,  hence  his  must  be  a  public  office,  and 
he  would  be  subject  to  removal  under  Rev. 
St  1895,  art.  3531,  providing  for  removal  for 
Incompetency,  etc.,  of  all  district  attorneys, 
etc.,  and,  "all  other  county  officers."  Hen- 
dricks V.  State,  49  S.  W.  705,  20  Tex.  Clv. 
App.  178  (quoting  Mechem,  Pub.  Off.). 

School  trustees  are  officers,  recognised 
as  such  by  the  law  of  the  land,  and  as  suck 
are  embraced  by  Const  art  3,  i  6,  whicb 
requires  all  persons  entering  upon  the  dis- 
charge of  any  functions  as  officers  of  the 
state  to  take  and  subscribe  an  oath  or  affic^ 
matlon  before  entering  upon  their  duties. 
Chlldrey  r.  Rady,  77  Va.  518,  53a 

The  term  "officer,"  as  used  in  Crlnt  Act 
i  198,  making  it  criminal  to  bribe  any  officer 
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or  any  otber  person,  Is  not  limited  to  officers 
of  a  state  or  county,  bnt  is  broad  enough  to 
include  tlie  officers  of  a  school  district,  or 
any  other  officer  referred  to  In  the  preceding 
sections  of  the  crimes  act  In  re  Bozemant 
22  Pac.  628,  68%  42  Kan.  451. 

Sheriff  or  eoaatable* 

The  word  "office,"  as  used  in  Tirglnia 
statutes  prohibiting  the  sale  of  any  office 
or  deputation  of  office  touching  the  adminis- 
tration or  execution  of  justice  or  the  receipt 
of  payment  of  the  public  reyenues,  or  any 
clerkship  in  a  court  of  record.  Includes  the 
office  of  sheriff,  and  therefore  prohibits  the 
sale  by  the  sheriff  of  his  office.  Balling  r. 
McKinney  (Va.)  1  Leigh,  42,  44,  19  Am. 
Dec.  722. 

Article  14  of  the  amendments  to  the  fed- 
eral Constitution,  disqualifying  certain  per- 
sons from  holding  offices,  includes  a  sheriff 
and  other  officers  required  by  Roy.  Code, 
c.  77,  to  take  and  subscribe  the  oath  to  sup- 
port the  federal  and  state  ConstitutionB. 
Worthy  y.  Barrett,  63  N.  C.  199,  202. 

The  word  "officer,"  as  used  In  the  chap- 
ter relating  to  attachments,  is  meant  to  ap- 
ply to  constables  when  the  proceedings  are 
in  a  justice's  court,  or  the  like  officer  of  any 
other  court    Code  Iowa  1897,  f  8934. 

The  word  "officer,"  as  used  in  the  act 
in  relation  to  attachments  issued  out  of  jus- 
tices* courts,  shall  be  construed  to  mean  the 
sheriff,  constable,  or  other  officer  executing 
the  process  of  the  court  of  justice.  Mills' 
Ann.  St.  Colo.  1891,  f  2745. 

State  oAcer  or  employft. 

The  office  of  goYernor,  created  by  Const 
art  5»  proYiding  that  the  executiYe  power 
shall  be  Yested  in  a  gOYcmor,  who  shall 
hold  his  office  for  two  years,  declaring  that 
no  person  except  a  citizen  of  the  United 
States  and  a  qualified  elector  of  the  state 
shall  be  qualified  to  the  office  of  gOYemor,  is 
an  "office,"  within  the  meaning  of  the  term 
as  used  in  Rcy.  St  c.  126,  proYiding  for  the 
filing  of  an  information  in  the  nature  of  quo 
warranto  against  any  person  usurping  and 
intruding  Into  or  unlawfully  holding  or  ex- 
ercising any  public  office;  the  word  "office," 
as  used  in  the  Constitution  and  in  the  stat- 
ute, not  being  used  in  its  restricted  sense, 
but  in  its  most  popular  and  general  accept- 
ance, and  applying  to  any  place  which  im- 
poses upon  him  who  occupies  it  the  per- 
formance of  duties  of  a  public  nature. 
Attorney  General  r.  Barstow,  4  Wis.  567, 
661,  745. 

Under  Const  art  5,  i  24,  declaring  that 
an  office  is  a  public  position,  created  by  the 
Constitution  or  law,  continuing  during  the 
pleasure  of  the  appointing  power,  or  for  a 
fixed  time^  with  a  successor  elected  or  ap- 


pointed, factory  inspectors  proYided  for  in 
Act  June  7,  1893,  must  be  regarded  as  state 
officers  or  officers  of  the  gOYemment  Tbeir 
duties  are  continuing,  and  prescribed  by  stat- 
ute and  not  by  contract,  and  some  portions 
of  the  functions  of  goYemment  are  com- 
mitted to  their  charge.  They  seem  to  come 
within  the  definition  of  "officers"  as  glYen  in 
the  Constitution  and  as  laid  down  in  tbe 
decisions  of  court  Ritchie  y.  People,  40  N. 
B.  454,  461,  155  IlL  98,  29  L.  B.  A.  79,  46 
Am.  8t  Rep.  815. 

The  tehn  "public  officers,"  in  Roy.  Code, 
p.  188^  art  194,  proYlding  that  the  official 
acts  of  any  person  in  possession  of  any  pub- 
lic office  and  exercising  the  functions  there- 
of are  Yalid  and  binding  as  lawful  official 
acts  In  regard  to  all  persons  intrusted  there- 
with or  affected  thereby,  whether  such  per- 
son be  lawfully  entitled  to  hold  such  office 
or  not,  etc,  was  construed  to  include  mem- 
bers of  the  Legislature  during  the  War  of 
Secession.  Hill  y.  Boyland,  40  Miss.  613, 
625. 

Persons  appointed  by  an  act  of  the  Leg- 
islature as  managers  to  conduct  and  execute 
a  lottery  grant  for  the  benefit  of  a  college, 
although  required  to  enter  into  bonds  and 
render  important  serYices  from  which  tbe 
state  deriYes  a  benefit,  are  not  public  ofift- 
cers,  but  trustees.  State  y.  Piatt  (Del.)  4 
Har.  154. 

"Officer,*'  as  used  in  the  Revision  of 
1838,  proYiding  for  the  punishment  of  any 
officer,  clerk,  or  other  person  employed  in 
the  treasury  of  any  county,  or  in  any  other 
public  office  within  the  state,  who  commits 
any  fraud  or  embezzlement  therein,  should 
be  construed  to  include  the  state  treasurer. 
People  Y.  McKinney,  10  Mich.  54,  85. 

The  clerks  of  the  different  departments 
of  the  state  are  "officers,"  within  Act  April, 
1856,  providing  that  the  act  shall  not  apply 
to  reduce  the  salary  of  incumbents  in  office, 
but  only  to  every  such  officer  thereafter 
elected.    Vaughn  y.  Bnglish,  8  Cal.  89,  41. 

A  stenographer  employed  temporarily, 
and  not  in  pursuance  of  any  law  providing 
for  his  employment  in  permanent  or  contin- 
uous discharge  of  his  duties,  is  not  an  "offi- 
cer" within  Rev.  St  U.  8.  §  1855,  providing 
that  no  law  of  any  territorial  legislature 
shall  be  made  or  enforced  by  which  the 
governor  or  secretary  of  a  territory*  or  the 
members  or  officers  of  any  territorial  legis- 
lature, are  paid  any  compensation  other  than 
that  provided  by  the  laws  of  the  United 
States.  Braithwalte  y.  Cameron,  38  Pac 
1064,  1087,  3  Okl.  630. 

The  term  "officer,^  as  used  in  the  act 
to  restrain  officers  in  the  charge  of  the  fiscal 
affairs  of  state  institutions  from  contract- 
ing indebtedness  beyond  certain  limits,  shall 
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be  taken  to  include  members  of  the  various 
boards  created  by  law  to  govern  or  super- 
rise  the  respective  state  institutions.  Mills' 
Ann.  St.  Colo.  1891,  f  4116. 

The  term  ''officer/'  as  used  In  the  act 
relating  to  the  accounting  for  money  re- 
ceived and  expended  by  certain  officers,  shall 
be  construed  to  include  all  commissioners, 
boards  of  commissioners,  trustees,  boards  of 
trustees,  inspectors,  boards  of  inspectors, 
regents,  boards  of  regents,  agents,  or  other 
person  or  board,  of  whatever  denomination 
or  character,  receiving  or  disbursing  money 
for  the  state  for  or  on  account  of  any  build- 
ing or  work  for  the  state,  or  for  the  mainte- 
nance or  for  the  use  or  benefit  of  any  state, 
educational,  charitable,  reformatory  or  pen- 
al, or  other  institution  or  organization,  or 
for  or  on  account  of  any  purpose  whatsoever, 
under  any  act  of  appropriation  or  other  law 
of  the  state.  Gomp.  Laws  Mich.  1897,  i 
1210. 

Act  March  10,  1892,  i  5,  appropriated 
$65,000  for  colleges,  which  sum  should  be  ex- 
pended under  the  direction  of  the  board  of 
construction,  which  board  was  to  be  appoint- 
ed, giving  bonds,  etc.  Const.  {  7,  declares 
that  the  Governor  shall  nominate,  and,  by 
and  with  the  advice  and  consent  of  the  Leg- 
islative Assembly,  appoint  all  officers  not 
otherwise  provided  for.  Held,  that  the  mem- 
bers of  the  board  were  officers.  McComick 
V.  Thatcher,  8  Utah,  294,  801,  80  Paa  1091, 
17  L.  R.  A.  243  (citing  4  Jac.  Diet  438). 

Pharmacy  commissioners  appointed  un- 
der Laws  18th  Gen.  Assem.  c.  76,  which  au- 
thorized them  '*to  make  by-laws  necessary 
for  the  proper  fulfillment  of  their  duties 
without  expense  to  the  state,"  elected  a 
treasurer  as  provided  by  by-laws  they  had 
adopted,  and  fixed  the  tenure  of  his  office, 
and  his  compensation.  Held,  that  he  was 
a  mere  employd  of  the  commission,  and  not 
a  -public  officer"  within  Code  1873,  f  3908, 
providing  that  a  public  officer  converting 
money  given  to  him  by  virtue  of  his  office  is 
guilty  of  embezzlement,  since  the  Constitu- 
tion and  statutes  neither  created  nor  author- 
ized the  creation  of  his  office,  nor  prescribed 
nor  authorized  any  one  to  prescribe  his  du- 
ties, nor  delegated  to  him  sovereign  func- 
tions of  government  to  be  exercised  by  him 
for  the  benefit  of  the  public.  State  v. 
Spaulding,  72  N.  W.  288,  289,  102  Iowa,  639. 

Code  Md.  art  72,  regulating  the  oyster 
fishery  in  the  waters  of  the  state,  charges  the 
board  of  public  works  with  the  duty  of 
keeping  in  r^alr  the  vessels  of  the  state 
fishery  force;  and  Act  Md.  1886,  c.  296,  pro- 
vides for  the  appointment  of  commanders 
for  such  vessels  by  the  board.  These  com- 
manders are  required  by  law  to  take  an  oath 
and  give  bond  to  the  state.  Held,  that  such 
a  commander  is  himself  a  public  officer,  and 
bence  the  members  of  the  board  are  not 
personally  liable  for  injuries  resulting  from 


his  negligence  to  a  workman  repairing  such 
vessel,  especially  where  there  is  nothing  to 
show  that  the  commander  Is  Incompetent. 
Riggin  V.  Brown  (U.  8.)  59  Fed.  1005,  1006. 

Tax  collector, 

A  person  who  collects  taxes  Is  a  ''pub- 
lic officer,"  within  the  constitutional  provi- 
sion that  no  law  shall  diminish  the  salary 
of  a  public  officer  after  his  election  or  ap- 
pointment Donohongh  ▼.  Roberts  (Pa.)  15 
Phlla.  144,  14& 

Superintendent  er  employft  of  state  in- 
stitntion. 

It  is  held  that  a  person  appointed  for  a 
definite  term,  and  required  to  take  an  oath 
prescribed  by  the  Constitution  of  the  state, 
and  to  reside  in  the  institution  that  he  su- 
perintends, performing  the  duties  prescribed 
by  law,  and  clothed  with  the  right  and  cor- 
respondent duty  to  execute  a  public  trust 
and  receive  a  salary  attached  to  the  office, 
is  an  officer.  State  v.  Wilson,  29  Ohio  St 
847,  348. 

The  word  "officer,**  within  the  meaning 
of  Act  1882,  c.  410,  f  59,  prohibiting  any 
member  of  the  common  council,  head  of  de- 
partment, chief  of  bureau,  or  other  officer 
of  the  city  of  New  York  from  becoming 
directly  or  Indirectly  Interested  in  the  per- 
formance of  any  work  or  business,  the  ex- 
pense or  price  or  consideration  of  which  is 
payable  from  the  city  treasury,  does  not  in- 
clude the  medical  superintendent  of  the 
asylum  for  the  insane  at  Ward's  Island,  who 
receives,  as  such  superintendent,  his  salary 
payable  out  of  the  appropriations  for  the 
salaries  of  the  officers  and  employes  of  the 
department  of  charities  and  corrections,  and 
therefore  such  superintendent  may  proper- 
ly be  employed  for  a  consideration  by  the 
district  attorney  of  New  York  to  examine  the 
sanity  of  one  on  trial  for  crime.  Macdonald 
V.  City  of  New  York  (N.  Y.)  82  Hun,  89. 

A  fireman  at  the  State  Soldiers'  and  Sail- 
ors' Home  is  not  employed  by  the  state  or 
any  ''officer"  thereof,  within  the  meaning  of 
Laws  1889,  c.  880,  f  1,  providing  that  a  la- 
borer so  employed  shall  receive  not  less 
than  |2  per  day.  Drake  v.  State,  39  N.  E. 
342,  144  N.  Y.  414. 

United  States  officer  or  employft. 

"Public  officers,"  as  used  In  Rev.  St  f 
3G39  [U.  S.  Comp.  St  1901,  pt  2422],  requir- 
ing the  Treasurer  of  the  United  States,  as- 
sistant treasurer,  and  those  performing  the 
duties  of  assistant  treasurer,  collector  of 
customs,  surveyor  of  customs,  acting  also 
as  collectors,  receivers  of  public  moneys  at 
the  several  land  offices,  postmasters,  and  all 
"public  officers"  of  whatsoever  character,  to 
keep  safely  all  public  money  collected  by 
them,  or  otherwise  at  any  time  placed  in 
their  possession  and  custody,  until  the  same 
is  ordered  by  the  proper  department  to  be 
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traneferred  or  paid  out,  means  officers  of  the 
United  States,  and  does  not  Include  a  clerk 
of  a  collector  of  customs,  for  he  is  not  an 
officer  of  the  United  States.  An  officer  ef 
the  United  States  can  only  be  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  or  by  a  court  of  law 
or  the  head  of  a  department  A  person  in 
the  seryice  of  the  goTemment  who  does 
not  derive  his  position  from  one  of  these 
sources  is  not  an  **officer"  of  the  United 
States  in  the  sense  of  the  Constitution. 
United  States  t.  Smith,  8  Sup.  Ot  596,  587. 
124  U.  S.  525.  31  L.  Bd.  534. 

A  representatiye  in  Congress  holds  a 
't^vblic  office"  within  the  meaning  of  the 
charter  of  the  city  of  Brooklyn,  which  pro- 
hibits an  alderman  from  holding  any  other 
public  office  save  as  excepted,  etc  Peo- 
ple ▼.  Common  Council  of  City  of  Brooklyn, 
77  N.  Y.  503,  83  Am.  B^.  659. 

An  examining  surgeon  appointed  by  the 
Commissioner  of  Pensions  is  not  an  "officer^' 
of  the  United  States.  United  States  v.  Van 
Leuven  (U.  S.)  62  Fed.  62,  65;  United  States 
▼.  Germalne,  99  U.  S.  608,  510^  25  L.  Ed. 
482. 

Act  Cong.  May  15,  1820  (8  Stat  592),  i 
2,  providing  for  the  issuance  of  a  distress 
warrant  from  the  treasury  department 
against  any  collector  of  the  revenue,  receiv- 
er of  the  public  money,  or  any  other  "officer 
wlio  shall  have  received  the  public  money 
before  it  is  paid  into  the  treasury  of  the 
United  States,"  describes  a  person  who  holds 
an  office  under  government  to  whose  hands 
the  public  money  comes  before  it  reaches  the 
treasury,  and  includes  no  other  person  than 
ono  who  was  properly  designated  by  the  term 
"officer,"  and  hence  does  not  include  a  pur- 
ser in  the  navy.  Ex  parte  Bandolph  (U.  8.) 
20  Fed.  Cas.  242,  264. 

Letter  carriers  in  the  postal  service, 
being  appointed  by  the  Postmaster  General 
under  authority  of  the  acts  of  Congress, 
practically  during  good  behavior,  sworn  and 
giving  bond  for  the  fulfillment  and  per- 
formance of  their  duties,  paid  their  moneys 
appropriated  by  the  Congress,  their  salaries 
fixed  by  law,  having  regulated  and  pre- 
scribed services  to  perform,  and  their  du- 
ties being  continuing  and  permanent  not 
occasional  or  temporary,  are  "officers"  of  the 
United  States  within  the  meaning  of  the 
amendment  to  section  2  of  the  Judiciary  act  of 
March  8,  1887  [U.  S.  Comp.  St  1901.  p.  753], 
taking  away  from  the  Circuit  Courts  and 
District  Courts  Jurisdiction  of  suits  against 
the  United  States  by  such  officers  to  recover 
fees  or  compensation.  United  States  v.  Mc- 
Crory  (U.  &)  91  Fed.  295,  296,  83  C.  a  A. 
516. 

A  clerk  in  the^United  States  pension 
agency,  serving  by  appointment  for  a  period 
not  exceeding  three  months,  and  compensat- 


ed with  money  of  the  United  States  appro- 
priated for  that  purpose  by  Congress,  liav- 
ing  no  duties  defined  by  law,  nor  discretioD 
to  act  independently  of  the  direction  of  tbe 
pension  agent  is  not  "holding  an  office  un- 
der the  authority  of  the  United  StateSt** 
within  the  meaning  of  article  2,  f  4,  of  tbe 
Constitution  of  the  state,  which  renders  per- 
sons so  holding  office  ineligible  to  member- 
ship in  the  General  Assembly,  his  position 
not  being  an  office,  but  merely  an  employ- 
ment State  y.  Mason,  66  N.  B.  167,  61  Obio 
St  62. 

The  situation  of  paymaster  of  the  Unit- 
ed States  army  is  an  office,  and  hence  it 
follows  that  where  a  clerk  of  a  county 
court  which  is  likewise  an  office,  accepts 
the  position  of  paymaster,  he  thereby  vacates 
his  clerkship.  Taylor  v.  Commonwealth,  26 
Ky.  O  J.  J.  Marsh.)  401,  407. 

An  internal  revenue  supervisor's  clerk« 
appointed  pursuant  to  the  authority  of  the 
internal  revenue  commissioner,  under  Rev. 
St  i  3160,  giving  such  commissioner  pow- 
er to  allow  supervisors  their  necessary  ex- 
penses, was  held  not  a  ^'government  officer" 
within  Bev.  St  i  1756,  requiring  all  such 
officers  to  take  the  oath  prescribed  there- 
by. Hedrick  v.  United  States  (U.  8.)  16  Ct 
Cl.  88,  loa 

A  post  ottife  Is  an  office  of  profit  or 
trust  under  the  authority  of  Congress,  so 
as  to  prevent  a  postmaster  from  holding  an 
executive  or  judicial  office  while  continuing 
to  exercise  the  office  of  postmaster.  Mc- 
Gregor y.  Balch*  14  Vt  428,  89  Am.  Dec. 
231. 

OFFIOEB  (Of  Oorporatlons). 

The  term  "officers,"  applied  to  a  ooi^ 
poratlon,  refers  to  those  in  regular  and  con- 
tinual service.  Within  the  ordinary  accepta- 
tion of  the  term,  one  who  is  engaged  to  ren- 
der service  in  a  particular  transaction  is  not 
an  "officer."  It  implies  continuity  of  serv- 
ice, and  excludes  those  employed  for  a  spe- 
cial and  single  transaction.  Lewis  v.  Fish- 
er, 30  Atl.  608,  610,  80  Md.  139,  26  L.  B.  A. 
278,  45  Am.  St  Bep.  327;  LouisvUle,  E.  ft 
St  L.  B.  Co.  V.  Wilson,  11  Sup.  Ct  405,  407, 
138  U.  &  601,  84  L.  Ed.  1023. 

The  officers  of  a  corporation  not  shown 
to  be  stockholders,  prima  fade,  are  mere 
agents  or  servants,  having  no  direct  interest 
in  a  suit  by  or  against  the  corporation  which 
prevents  them  being  witnesses  at  common 
law.    Gantt  v.  Cox,  48  Atl.  992,  199  Pa.  208. 

In  a  case  involving  a  statute  requiring 
certain  returns  to  be  made  by  the  officers 
of  banks,  it  was  said:  "When  the  law  re- 
quires an  act  to  be  done,  it  Includes  tbe 
power  of  performance  and  makes  it  a  duty; 
and  where  such  duty  is  Imposed  on  the 
officer  of  the  corporation  as  an  official  act, 
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uid  for  a  public  purpose,  the7  are  thereby 
constituted  officers  for  that  purpose,  and  wiU- 
fni  disobedience  on  thehr  part  wUl  be  a 
misdemeaiior.'*  Oommonwealth  t.  Dunham 
(Mass.)  1  Thacher's  Cr.  Gas.  519,  67a 

ReT.  8t  c.  126,  f  29,  proTidlng  that  any 
''officer,  agent,  clerk  or  servant  of  any  in- 
corporated company'*  embezzling  any  money 
or  property  of  another  coming  into  his  pos- 
session by  Tirtue  of  his  employment  shall  be 
deemed  to  have  committed  simple  larceny, 
should  be  construed  to  include  a  treasurer 
in  a  railroad  corporation,  for  he  is  an  offi- 
cer distinctly  recognized  by  law,  chosen  by 
the  directors,  and  required  to  give  a  bond 
for  the  faithful  discharge  of  his  trust  Com- 
monwealth V.  Tuckerman,  76  Mass.  (10  Gray) 
173,   187. 

The  term  "officers,"  as  used  in  Act  1885, 
p.  127,  providing  that  the  officers  of  any  fair 
or  agricultural  joint-stock  company  or  asso- 
ciation sliaU  not  rent  or  devote  any  portion 
of  their  grounds  for  gambling  purposes, 
and  imposing  a  fine  on  officers  who  violate 
any  of  its  provisions,  should  be  construed 
to  designate  and  include  any  person  or  per- 
sons duly  invested  with  authority  to  grant 
privileges  on  the  society's  grounds.  State  v. 
Johnson,  17  N.  B.  910,  912,  115  Ind.  467. 

The  "officers,'*  agents,  or  clerks  mention- 
ed in  article  8,  i  42,  of  the  act  concerning 
crimes  and  punishments,  which  provides  a 
punishment  for  any  officer,  agent,  clerk,  or 
servant  of  any  incorporated  company  for  em- 
bezzlement, etc.,  means  officers,  agents,  or 
clerks  of  corporations,  and  the  statute  only 
tuthorizes  a  conviction  In  cases  where  the 
embezzlement  is  committed  by  such  officers, 
agents,  or  clerks  while  exercising  their  cor- 
porate employment  Hamuel  v.  States  6  Mo. 
260,  264. 

In  an  action  on  an  Insurance  policy  aft- 
er the  death  of  the  assured,  the  testimony  of 
a  clerk  in  the  office  of  the  agent  of  the  com- 
pany was  admissible  as  to  the  terms  of  an 
agreement  between  insured  and  the  agent 
for  a  change  in  the  policy,  as  she  was  not 
an  "officer"  of  the  company  within  the 
meaning  of  the  statute  excluding  testimony 
by  interested  parties  in  actions  by  or 
against  a  corporation,  and  declaring  that 
officers  of  the  corporation  should  be  consid- 
ered interested  parties,  Krause  v.  Equitable 
Life  Assur.  Soc.,  105  Mich.  829,  334^  63  N. 
W.  440. 

As  agent,  employ^,  ete* 

See  "Agent";    "Employ*^;    •laborer"; 
"Servant" 

Direetor  or  trastee. 
In  Laws  1875,  c,  611,  f  21,  providing  that, 
if  any  certificate  or  report  made  or  public 
notice  given  by  an  officer  of  a  corporation 
shall  be  false  in  any  material  representation, 
all  the  "officers"  who  have  signed  the  same 


shall  be  Jointly  and  severally  liable  for  all 
the  debts  of  the  corporation  contracted  while 
they  are  officers  thereof,  "officers"  should 
be  construed  to  Include  the  directors  of  the 
corporation,  for,  in  a  strict  sense,  the  di^ 
rectors  of  a  corporation  are  its  officers.  Tor^ 
bett  V.  Eaton,  1  N.  Y.  Supp.  614,  616,  49 
Hun,  209.  See,  also.  Brand  v.  Godwin,  15 
Daly,  456,  460,  8  N.  Y.  Supp.  339. 

A  director  of  a  corporation  is  an  "offi- 
cer," within  the  meaning  of  Laws  1875,  c. 
611,  §  21,  requiring  that  the  annual  report 
shall  be  signed  by  the  president  and  a  ma- 
jority of  the  directors.  Brand  t.  Godwin, 
15  Daly,  456,  458,  460.  8  N.  Y.  Supp.  339. 

By  the  words  "officers  of  a  corporation" 
is  meant  the  president,  vice  president,  sec- 
retary, and  others  who  are  invested  with  a 
part  of  the  executive  authority.  The  trus- 
tees of  a  corporation  are  no  doubt  in  one 
sense  "officers,"  and,  when  that  term  is  used 
in  some  connections,  it  would  embrace  all 
who  participate  in  the  exercise  of  the  corpo- 
rate functions.  The  word  "officers,"  as  used 
in  Lavrs  1881,  c.  122,  relating  to  the  in- 
corporation of  building,  mutual  loan,  and 
equitable  associations,  is  used  in  the  former 
sense  only,  for  the  act  itself  points  out  the 
distinction  between  officers  and  trustees, 
and  therefore  the  trustees  of  such  corpora- 
tions are  not  "officers"  within  the  Intent  of 
the  act  Second  Manhattan  Bldg.  Ass'n  r. 
Hayes,  ♦41  N.  Y.  192.  193. 

The  offices  pertaining  to  a  private  cor- 
poration are,  as  a  general  rule,  defined  in  its 
charter  and  by-laws.  Trustees  of  an  insur- 
ance company,  one  of  whom  was  its  solicitor 
and  the  other  its  traveling  agent,  and  not 
designated  in  the  charter  or  by-laws  as  offi- 
cers, are  not  "officers"  within  Act  March 
3,  1860,  relating  to  officers  of  private  corpo- 
rations. Ck)mmonwealth  v.  Christian  (Pa.) 
9  Phila.  556,  558. 

The  word  "officer,**  as  used  In  Rev.  St 
c.  126,  §  27,  providing  for  the  punishment 
of  embezzlement  committed  by  any  cashier 
or  other  officer  of  the  bank.  Includes  em- 
bezzlement committed  by  the  president  and 
directors  of  the  bank.  Commonwealth  y. 
Wyman,  49  Mass.  (8  Mete)  247,  253. 

A  director  is  an  "officer,"  within  Code 
Civ.  Proc.  S  525,  allowing  verification  of  the 
pleading  of  a  domestic  corporation  by  one 
of  its  officers.  Eastham  v.  York  State  Tele- 
phone Co.,  83  N.  Y.  Supp.  1019,  86  App.  Div. 
562. 

The  term  "officer,**  as  used  in  Rev.  St 
I  5209  [U.  S.  Comp.  St.  1901,  p.  3497],  in- 
cludes directors  of  a  national  bank.  United 
States  V.  Means  (U.  S.)  42  Fed.  599. 

Family  of  olEoer. 

The  terms  "officers"  or  "employes,**  in 
the  exception  to  the  provision  of  the  inter- 
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state  commerce  act  forbidding  the  giving  of 
passes,  tbat  nothing  in  tlie  act  shall  be  con- 
strued to  prevent  railroads  from  giving  free 
carriage  to  thehr  own  officers  and  employes, 
cannot  be  construed  to  Include  the  families 
of  officers  or  employes.  Bx  parte  Koehler 
(U.  S.)  31  Fed.  815,  321. 

Under  a  statutory  provision  (Rev.  St 
c.  126,  I  27)  providing  for  the  punishment 
of  embezzlement  committed  by  any  cashier 
or  "other  officer''  of  a  bank,  it  Is  held  that 
the  phrase  "other  officer**  Includes  the  presi- 
dent and  directors  of  the  bank.  Common- 
wealth y.  Wyman.  49  Mass.  (8  Mete)  247, 
253. 

Ckineral  mgent  or  attomej* 

Code,  I  525,  providing  that  the  petition 
for  condemnation  of  property,  where  the  pe- 
titioner is  a  domestic  corporation,  shall  be 
verified  In  its  behalf  by  an  "officer  of  the 
corporation,"  does  not  mean  a  general  offi- 
cer,, but  should  be  construed  to  include  a  duly 
authorized  attorney  and  agent  appointed 
by  the  corporation  to  verify  petitions  and 
pleadings  In  its  behalf  for  the  institution 
of  condemnation  proceedings  and  otherwise, 
and  who  was  its  agent  for  the  purpose  of  ac- 
quiring real  estate  by  condemnation  proceed- 
ings. His  relation  to  the  company  was  that 
of  a  general  agent  in  respect  to  those  mat- 
ters, acting  under  an  appointment  from  the 
corporation.  He  was  not  simply  an  attor- 
ney acting  under  an  ordinary  retainer,  but 
was  engaged  in  a  special  department  of  the 
corporate  business,  having  the  general  man- 
agement thereof.  In  re  St  Lawrence  &  A. 
R.  Co.,  31  N.  B.  218»   220.  133  N.  T.  270. 

Manager  or  managing  director* 

Code  (^v.  Proc.  f  525,  subd.  1,  pro- 
viding that  where  the  party  is  a  domestic 
corporation,  pleadings  must  be  verified  by 
an  "officer"  thereof,  does  not  mean  a  gen- 
eral manager  or  managing  agent  since  the 
word  "manager"  is  not  synonymous  with 
"officer.'*  Thomas  F.  Meton  &  Sons  v.  Isham 
Wagon  Co.,  4  N.  Y.  Supp.  215,  216,  15  Civ. 
Proc.  R.  259. 

The  managing  director  of  a  foreign  cor- 
poration is  an  "officer"  within  Code,  t  258, 
providing  that  when  a  corporation  is  a  party, 
the  verification  of  pleadings  may  be  made 
by  an  officer  thereof.  Best  v.  British  & 
American  Mortg.  Ga,  42  S.  B.  456,  131  N.  C. 
70. 

Minister  or  teacher* 

The  term  "office  under  a  corporation," 
in  a  statute  authorizing  the  assessment  of 
a  tax  on  the  salary  of  any  one  holding  of- 
fice under  a  corporation,  does  not  include 
ministers  of  incorporated  congregations  or 
teachers  In  the  common  schools.  Common- 
wealth T.  Cuyler  (Pa.)  6  Watte  &  8.  275, 
276. 


Professors  and  instructors  are  not  mem- 
bers of  the  corporation  of  a  college,  but  axe 
"officers"  of  the  college,  within  the  meanln^^ 
of  the  statute  exempting  from  taxation  tlie 
real  estate  of  the  college  when  occupied 
by  It  or  by  Ite  officers.  From  the  nature 
of  the  institution,  the  members  of  the  board 
of  trustees,  except  the  president,  usually 
would  not  occupy  real  estate  in  person  tor 
the  purpose  of  instruction.  Professors  or 
instructors  impliedly  are  called  "officers'*  of 
the  college  in  the  charter,  and,  when  they 
occupy  real  estate  for  the  purposes  of  tiie 
college,  the  occupation  may  be  said  to  be 
by  the  college,  or  by  them  as  Ite  officers. 
Williams  College  v.  Assessors  of  Wllliama- 
town,  46  N.  B.  394,  395,  167  Mass.  505. 

A  professor  In  a  college  U  not  properly 
an  "officer"  of  the  corporation,  but  a  per- 
son In  Ite  employment,  within  Act  April 
29,  1849,  regulating  the  texation  of  officers 
of  a  corporation.  Union  County  r.  James. 
21  Pa.  (9  Harris)  525. 

A  professor  In  the  University  of  Wiscon- 
sin is  not  a  "public  officer"  In  such  a  sense 
as  prevents  his  employment  as  such  creat- 
ing a  contract  relation  between  himself  and 
the  board  of  regente.  He  stands  in  the  same 
relation  to  the  board  that  a  teacher  In  a 
public  school  occupies  with  respect  to  the 
school  district  by  which  such  teacher  is  em- 
ployed, and  that  is  purely  a  contract  rela- 
tion. Butler  V.  Regente  of  the  University, 
32  Wis.  124,  131. 

As  public  oi&cer* 

The  office  of  the  chief  engineer  of  a 
railroad  company  Is  not  a  public  office,  though 
the  power  to  make  all  necessary  by-laws  and 
regulations  Is  Invested  In  the  company  by  Ite 
charter,  and  the  stockholders  have,  under 
ite  authority,  created  the  office  and  declared 
the  salary.  Eliason  v.  Coleman,  86  N.  C. 
235,  240. 

A  director  of  an  ordinary  business  cor- 
poration Is  not  a  public  officer,  but  Is  mere- 
ly an  agent  of  the  shareholders,  selected, 
conformably  to  the  organic  law  of  the  com- 
pany, to  represent  them  in  the  management 
of  Ite  affairs.  Unless  there  is  some  provision 
in  the  charter  or  by-laws  to  the  contrary, 
like  the  agent  of  an  ordinary  partnership,  he 
can  ronounce  his  agency  at  will,  and  can 
manifest  his  purpose  by  oral  notice  as  well 
as  by  a  formal  written  resignation,  and  can 
terminate  the  relation  without  the  consent 
of  his  principal.  A  stetute  giving  stockhold- 
ers authority  In  general  meeting  to  remove 
any  director  to  fill  the  vacancy,  and  provid- 
ing that  unless  so  removed-,  the  directors 
shall  continue  in  office  until  the  next  annual 
meeting  of  the  stockholders  and  until  their 
successors  shall  be  appointed,  does  not  pre- 
vent a  director  from  resigning  at  any  time. 
Fearing  v.  Glenn  (U.  S.)  73  Fed,  116,  119, 
19  a  C.  A.  388. 
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By  an  ''officer  of  the  law/*  as  used  in 
A  secretary  is  not  necessarily  an  "offl-  I  ^n  a^c*«  designating  aU  offenses  committed 
eef'  •«  t2i«  corporation.  He  may  hold  sucb  1  ^^  officers  of  the  law  as  "malfeasance  in 
position  and  yet  be  without  authority  to  !  <>«<»."  "nJ«»  otherwise  designated,  is  meant 
bind    the    corporation.    Karsch    y.    Pettier  •  a^J  magistrate,   peace  officer,  or  clerk  of 


&  Stymus  Mfg.  &  Imp.  Oo^  81  N.  T,  Supp. 
782,  783,  82  App.  DIy.  230. 

OFFICER,  GlVilj  OB  MHJTABT. 

The  court  of  claims  is  not  an  "officer, 
dTil  or  military,"  within  the  meaning  of 
Rev.  St.  U.  S.  i  5438  [U.  S.  Oomp.  St  1901, 
p.  3674],  prohibiting  every  person  from 
presenting  for  payment  ot  approval  to  or 
by  any  person  or  officer  in  the  civil,  military, 
or  naval  service  of  the  United  States  any 
claim  against  the  government  of  the  United 
states,  knowing  the  same  to  be  false,  etc. 
United  States  v.  Moore  (D.  a)  8  MacArthu; 
226,  23&. 

OFFICER  MAKnrO  8AI.E. 

''Officer  making  such  sale,"  as  used  in 
statutes  in  reference  to  execution  sales,  which 
speaks  of  the  "officer  making  such  sale," 
''refen  to  an  officer  legally  authorised  to 
sell."  It  does  not  Include  a  deputy  sherilt 
as  the  latter  cannot  act  in  his  own  right, 
but  only  for  the  sheriff.  Wilson  v.  Bussell, 
31  N.  W.  645,  650,  4  Dak.  876. 

OFFICER  OF  COURT. 

Attorney  at  law  as,  see  ''Attorney  at 

Law." 
Clerk  of  court  as,  see  ''Clerk  of  Court" 
Executor  as,  see  "Bxecuter.** 

OFFICER  OF  THE  CUSTOMS. 

See  ''Customs  Officer." 

OFFICER  OF  THE  LAW. 

Receiver  as,  see  "Keceiver." 

"Officers  of  the  law,"  as  used  in  Pub. 
Laws,  c.  608,  i  81,  which  gives  permission 
to  officers  of  the  law  to  bring  complaints  for 
the  violation  of  said  chapter  (508)  without 
f^iving  recognizance  for  costs,  refers  only  to 
snch  officers  as  are  designated  in  other  sec- 
tioDs  of  the  same  chiipter,  and  does  not  in- 
clude a  deputy  chief  of  police.  State  v.  Col- 
lins, 12  R.  I.  478. 

An  "officer  of  the  law"  is  any  magis- 
trate, peace  officer,  or  clerk  of  a  court  Pen. 
Code,  art.  351.  A  sheriff  is  a  peace  officer. 
Code  Cr.  Proc.  art  53.  Therefore  a  sheriff 
is  iDcluded  in  the  phrase  "officer  of  the  law" 
as  used  in  Pasch.  Dig.  art  848a,  providing 
tliat  if  any  officer  of  the  law  shall  willfully 
or  negligently  fail  to  perform  any  duty  im- 
posed on  him,  etc.,  he  shall  be  guilty  of 
fl  misdemeanor.  Gordon  v.  State^  2  Tex. 
App.  154,  158. 


the  court    Pen.  Code  Tex.  1895,  art  297. 

A  magistrate  is  included  under  the  term 
"officer  of  the  law."  Gordon  v.  State,  2  Tex. 
App.  154,  158  (citing  Pen.  Code^  art  851). 

OFFICSR  OF  THE  POIJCB* 

See  "Police  Officer." 

OFFICEB  OF  THE  BEVENUB. 

See  "Revenue  Officer.** 

OFFICEB  OF  8CHOOUU 

See  "School  Officers.** 

OFFICIAIto 

While  the  term  "official**  sometimes  ap- 
plies to  persons  holding  fiduciary  positions, 
to  distinguish  their  transactions  in  such  rela- 
tions from  their  purely  private  business,  yet 
in  the  statutes  relating  to  official  bonds  the 
word  is  clearly  confined  to  the  bonds  of 
public  officers.  Bissau  v.  Durfee,  24  N.  W. 
886,  887,  58  Mich.  287. 

Statutes,  in  speaking  of  the  "official 
who  levies"  executions  or  attachments,  "re- 
fer to  an  officer  authorized  by  law  to  levy 
upon  property.  It  does  not  include  a  deputy 
sheriff,  as  the  hitter  can  only  act  for  and 
in  the  name  of  the  sheriff."  Wilson  v.  Bus- 
sell,  81  N.  W.  645,  650,  4  Dak.  376. 

Public  officials  are  merely  agents  of  the 
state  for  the  carrying  out  of  public  purposes, 
and  their  selection  and  the  fixing  of  the  time 
for  which  they  shall  serve  are  matters  of 
public  convenience,  and  do  not  fall  within 
the  scope  of  the  term  "contract"  as  applied 
to  individuals.  Duer  v.  Dashlell,  47  Atl. 
1040,  1041,  91  Md.  660. 

OFFICIAIi  ACT. 

••Official  act**  within  the  object  of  a  bond 
given  by  a  deputy  sheriff  to  make  the  sure- 
ties responsible  for  the  due  performance  of 
his  official  acts,  does  not  mean  a  lawful  act 
of  the  officer  in  the  service  of  process.  If 
so,  the  sureties  would  never  be  responsible. 
It  means  any  act  done  by  the  officer  in  his 
official  capacity  under  color  and  by  virtue 
of  his  office.  Turner  v.  Sisson,  137  Mass. 
191,  192. 

By  an  official  act  is  not  meant  the  law- 
ful act  of  an  officer  in  the  service  of  process, 
for  if  this  were  so  the  sureties  who  became 
liable  for  his  official  acts  would  never  be  re- 
sponsible.    It  means  any  act  done  by  the 
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officer  in  his  official  capacity,  under  color  of 
title  and  by  Tlrtue  of  his  office.  Tnmer  y. 
Sisson,  137  Ma8&  191.  Tbe  distinction  origi- 
nally made  between  acta  done  by  Tirtne  of 
an  office  and  acts  done  by  color  of  office  has 
been  entirely  disregarded  by  leading  authori- 
ties within  the  last  few  years.  Lammon  ▼. 
Feusier,  111  U.  8.  17,  4  Sup.  Ot  286,  28  L. 
Ed.  837.  The  object  of  an  official  bond  is 
to  obtain  indemnity  against  the  misuse  of 
an  official  position  for  wrong  purposes;  and 
that  which  is  done  under  color  of  office,  and 
which  would  obtain  no  credit,  except  for  its 
appearing  to  be  a  regular  official  act,  is 
within  the  protection  of  the  bond.  Hall  ▼. 
Tiemey,  95  N.  W.  219,  220,  89  Minn.  407  <cl^ 
ing  Murfree,  Off.  Bonds^  i  211). 

Under  Rey.  St  art  4897,  making  the 
sheriff  responsible  for  the  official  acts  of 
their  deputies,  the  Legislature,  in  the  use 
of  the  term  "official,**  will  be  presumed  to 
haye  had  knowledge  of  the  well-defined  dis- 
tinction between  official  acts  and  acts  done 
colore  officii— a  distinction  on  which  many 
of  the  apparently  conflicting  cases  may  per- 
haps be  reconciled — and  to  haye  intended  to 
include  responsibility  for  mere  usurpation  of 
authority  on  the  part  of  the  deputy.  Biad- 
dox  y.  Hudgeons,  72  &  W.  414,  416,  81  Tex. 
Cir.  App.  291. 

OFZTGIAI.  AOTIOH. 

Separate  indiyidual  action  on  the  part 
of  the  members  of  a  municipal  board,  eyen 
though  all  might  concur,  is  not  an  official 
action,  and  does  not  bind  a  municipality. 
Burkett  y.  City  of  Athens  (Tenn.)  00  8.  W. 
607,  668. 

OFFICIAZ.  BAIXOT. 

In  statutes  relatiye  to  elections  the  term 
"official  ballot**  shall  mean  a  ballot  prepared 
for  any  election  or  caucus  by  public  author- 
ity at  public  expense.  Rey.  Laws  Mass. 
1902,  p.  104,  c.  11,  i  1. 

OFFICIAIi  BOND. 

A  bond  taken  in  pursuance  of  a  public 
statute  falls  under  the  description  of  an 
"official  bond.**  Faurote  y.  State,  11  N.  B. 
472,  474,  110  Ind.  463. 

An  official  bond  is  an  obligation  under 
which  the  sureties  may,  on  default  of  their 
principal,  become  liable  to  pay  money  to 
another.  Connor  y.  Corson,  83  N.  W.  588, 
691,  13  S.  D.  550. 

The  term  "official  bond,**  as  used  in  Act 
March  21,  1871,  proYldlng  that  the  remedy 
against  the  sheriff  for  failure  to  collect  and 
pay  oyer  the  tax  listed  to  him  by  the  tax 
collector  shall  be  by  motion  or  suit  on  his 
"official  bond,**  should  be  construed  to  In- 
clude eyery  bond  executed  by  the  sheriff  in 
obedience  to  law,  by  which  his  sureties  un- 


dertake that  he  shall  discharge  a  public  duty 
imposed  on  him  by  law  as  sheriff,  and  is  not 
limited  to  the  bond  executed  by  him  at  tbe 
time  he  takes  the  oath  of  office.  Anderson 
y.  Thompson,  73  Ky.  (10  Bush)  132,  186L 

OFFIGIAIi  GAPAOmr. 

The  commissioner  of  pensions  has  Uie 
authority  to  appoint  examining  surgeons  and 
to  organize  boards  of  surgeons.  Therefore 
the  person  thus  appointed  acts  under  or  by 
yirtue  of  the  authority  lawfully  exerdsed 
by  the  pension  office  through  its  head,  tbe 
Gommissi(»ier,  the  same  being  an  office  of 
the  goyernment  The  authority  under  whlcb 
they  act  is  deriyed  from  the  office  of  pen- 
sions, and  their  action  is  official  in  that  they 
act  on  behalf  of  an  office  of  the  goyem- 
ment;  and  they  act  in  an  official  capacity 
because  they  are  representatiyes  of  the  pen- 
sion office,  and  their  senrices  are  In  aid  of 
the  official  duties  committed  to  that  office. 
A  person  may  act  in  an  official  capacity  be- 
cause he  is  an  officer  lawfully  appointed  and 
qualified  and  acts  as  such,  or  he  may  act 
in  an  official  capacity  because  he  lawfully 
performs  duties  which  are  of  an  official  char- 
acter. Therefore  members  of  boards  of  sur- 
geons come  within  the  proyisions-  of  section 
6501,  Rey.  St  [U.  a  Comp.  St  1901,  p.  3709], 
which  impose  a  penalty  on  any  one  accept- 
ing a  bribe  while  acting  in  an  official  ca- 
pacity. United  States  y.  Van  Leuyen  (U.  8.) 
62  Fed.  62,  65. 

Code,  i  92,  subd.  1«  requiring  actions 
against  a  sheriff  in  respect  to  liabilities  in- 
curred by  reason  of  acts  in  his  official  ca- 
pacity to  be  brought  within  three  years,  con- 
strued to  include  a  trespass  by  the  sheriff 
in  leyying  on  property  not  belonging  to  the 
Judgment  debtor,  though  the  liability  arises 
in  tort  Cumming  y.  Brown,  43  N.  Y.  514,. 
51A. 

Code  Ciy.  Proe.  f  885,  which  pioyides 
that  an  action  against  a  sheriff  or  coroner 
upon  a  liability  incurred  by  him  by  doing 
an  act  in  his  official  capacity,  or  by  the  omis- 
sion of  an  official  duty,  except  the  nonpay- 
ment of  money  collected  upon  an  execution, 
must  be  brought  within  one  year,  refers  to 
a  liability  incurred  by  official  malfeasance 
or  misfeasance,  but  not  to  a  liability  arising 
out  of  a  mutual  contract  yoluntarily  entered 
into  by  a  sheriff  or  coroner,  for  his  own  con- 
yenience,  with  another.  Rice  y.  Penfield,  2 
N.  T.  Supp.  641,  49  Hun,  868. 

The  fact  that  a  schedule  of  fees  has 
been  prescribed  for  the  seryices  of  an  offi- 
cer is  not  an  inyariable  test  that  the  enu- 
merated seryices  are  the  only  ones  rendered 
in  his  "official  capacity,**  within  the  mean- 
ing of  an  act  proyiding  that  his  salary  shall 
be  in  full  for  all  seryices  rendered  in  his 
"official  capacity."  Hennepin  County  Com*rs 
y.  Dickey,  90  N.  W.  775,  776,  86  Minn.  331. 
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OJmCZAIt  OEBTmCATB. 

The  certiflcate  of  an  invoice  for  tlie 
renlence  and  security  of  the  collector  of  CU9- 
toms  and  the  gOTemment,  which  was  a 
menonrndmn  between  the  officers  in  the  ens- 
tomlionse  as  a  part  oi  their  system  of  checks 
and  authentications,  and  was  not  an  official 
document  required  by  the  merchant,  nor 
firen  to  hlin,  is  not  an  official  certiflcate,  for 
which  the  collector  is  entitled  to  fees.  Coch- 
ran T.  Schell,  2  Sup.  Ct  801,  d07»  107  U.  & 
ei7,  27  L.  Bd.  480. 

OFFICIAXt  DEED. 

A  certificate  of  the  county  auditor  exe- 
cuted under  section  19,  c  2,  Gen.  Laws  1874, 
assigning  the  right  of  the  state  to  lands  bid 
In  at  tax  sale,  is  an  ''official  deed,"  within 
the  meaning  of  Gen.  8t  1878,  c  75,  t  15. 
Pf effeile  r.  Wieland,  06  N.  W.  824^  65  Minn. 
2Q2L 

OXnOZAXi  DXTTT* 

Official  duties  are  the  duties  imposed  on 
officers  of  the  goyemment  In  Owners  of 
Land  t.  People,  118  111.  298,  it  is  said  official 
duties  are  supposed  to  be  susceptible  of 
classiflcation  under  tliree  head8-H>f  legis- 
latiTe,  executive,  and  judicial,  corresponding 
to  the  three  departments  of  government  bear- 
ing the  same  designation;  but  the  classifica- 
tion cannot  be  very  exact,  and  there  are 
many  officers  whose  duties  cannot  be  prop- 
erty, or  at  least  exclusively,  arranged  under 
either  of  these  heads.  People  v.  Hoffman, 
5  N.  a  596»  603»  116  UL  687,  66  Am.  Bep. 
793. 

The  phrase  'faithful  performance  of  of« 
fldal  duty,'*  as  used  in  a  bond  requiring  a 
faithful  performance  of  official  duty,  should 
be  construed  as  equivalent  to  a  recital  of  all 
the  statutory  duties  of  the  officer  in  the  bond, 
and  is  as  binding  on  the  principal  and  sure- 
ties as  if  such  duties  were  inserted.  State 
T.  Nevin,  7  Pac  660,  661,  19  Ner.  162,  8  Am. 
StBep.  873. 

Where  a  law  requires  surveyors  to  give 
bond  for  the  faithful  disbursement  of  public 
money,  it  is  evident  that  it  contemplates 
such  surveyors  as  disbursing  officera  Nev« 
ertheless,  where  the  statute  requires  that 
bond  be  given  both  for  the  disbursement  of 
money  and  for  the  faithful  discharge  of  the 
duties  of  the  office,  and  in  fact  the  bond  is 
conditioned  only  on  the  latter,  a  stfious 
question  arises  as  to  whether  it  was  not 
epen  to  prove  that  the  disbursement  of  mon- 
ey was  not  known  as  (me  of  the  "duties  of 
the  office,"  and  included  in  the  general 
words.  Farrar  v.  United  States,  30  U.  S. 
C5  Pet)  873,  388,  8  U  Bd.  159. 

An  act  requiring  a  bond  by  tiie  cashier 
of  a  bank,  conditioned  for  'the  faithful  per- 


formance of  the  duties  of  his  office,**  was 
complied  with  by  a  bond  conditioned  that 
he  should  "faithfully  perform  all  the  duties 
of  his  office  according  to  law  and  the  by- 
laws of  the  institution,''  as  the  condition  re- 
quired nothing  which  could  not  have  been 
required  under  the  statutory  bond.  Bank  of 
Carlisle  v.  Hopkins,  17  Ky.  (1  T.  B.  Hon.) 
245,  246,  15  Am.  Dec.  113. 

The  words  "duties"  and  "duties  of  their 
office"  as  used  in  the  act  of  1868  relating  to 
elections  and  electors — section  18  providing 
for  the  punishment  of  any  person  who,  with- 
out just  and  reasonable  cause,  neglects  or 
refuses  to  perform  any  of  the  duties  required 
of  him'  by  the  act,  and  section  3  providing 
that  all  registrars  and  deputy  registrars 
shall,  before  entering  on  the  duties  of  thehr 
office,  take  the  oath  by  law  provided  for 
executive  and  Judicial  oncers  —  have  the 
same  meaning,  and  comprehend  only  official 
acts  to  he  done  by  the  officer  after  being  duly 
sworn,  and  do  not  Include  the  taking  of  the 
oath  by  a  registrar  of  election,  the  refusal 
to  take  which  does  not  render  him  liable 
to  the  penalty.  State  r.  Maynard,  41  Conn. 
540,  541. 

OFFIGIAIi  FUHGTIOir. 

A  secret  service  operative,  employed  by 
the  Secretary  of  the  Treasury  to  aid  in  ttfe 
detection,  prosecution,  and  suppression  of 
crimes  against  revenue  laws,  with  which 
duty  the  secretary  is  charged  while  in  the 
performance  of  such  service,  is  acting,  on 
behalf  of  the  United  States,  in  an  "official 
function"  of  the  Secretary,  within  Rev.  St 
f  5451  [U.  S.  Gomp.  St  1901,  p.  3680],  mak- 
ing it  a  criminal  offense  to  bribe,  or  attempt 
to  bribe,  any  officer  of  the  United  States  or 
any  person  acting  for  or  on  behalf  of  the 
United  States  in  an  official  function  under 
or  by  authority  of  a  department  or  office  of 
the  government  thereof.  It  does  not  require 
that  one  who  exercises  an  official  function 
should  be  an  officer  of  the  United  States. 
The  official  function  Is  not  necessarily  a 
function  belonging  to  the  office,  held  by  the 
person  acting  on  behalf  of  the  United  States. 
It  may  also  be  a  function  belonging  to  the 
office  held  by  his  superior,  which  function 
has  been  committed  to  the  subordinate, 
whether  to  a  lower  officer  or  to  a  mere  em- 
ploy6  for  the  purpose  of  being  executed. 
United  States  v.  Ingham  (U.  S.)  97  Fed.  935, 
986. 

OmOIAZ.  MI8GONDUOT. 

See,  also,  "Misconduct  in  Office.** 

Const  art  5,  9  8,  provides  that  tiie  dis- 
trict court  shall  have  original  Jurisdiction 
in  cases  of  misdemeanor  Involving  official 
misconduct  Rev.  St  art.  3393,  declares  that 
«*by  'official  misconduct'  as  used  in  this  title 
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with  reference  to  county  officers^  is  meant 
any  unlawful  behavior  In  relation  to  the 
duties  of  hl8  office,  willful  in  Its  character, 
of  any  officer  intrusted  in  any  manner  with 
the  administration  of  Justice  or  the  execution 
of  the  laws;  and  under  this  head  of  official 
misconduct  are  included  any  willful  or  cor- 
rupt failure,  refusal,  or  neglect  of  an  officer 
to  perform  any  duty  enjoined  on  him  by 
law.**  In  construing  these  provisicxis  as  ap- 
plied to  an  indictment  of  a  sheriff  that  char- 
ged him  with  negligently  permitting  the  es- 
cape of  persons  in  his  legal  custody,  who 
were  charged  or  convicted  of  felonies  less 
than  capital,  the  court  said:  "The  Legisla- 
ture having  defined  'official  misconduct,'  such 
definition  materially  restricts  the  general  sig- 
nification of  the  term  as  used  In  the  Consti- 
tution, If  it  was  so  used  in  its  common 
acceptation,  and  thus  limits  the  Jurisdiction 
of  the  district  court  to  that  class  of  misde- 
meanors which  involve  unlawful  official  be- 
havior on  the  part  of  a  county  officer,  will- 
ful or  corrupt  in  its  character,  no  matter 
whether  it  Is  an  act  or  omission.  It  was 
not  the  intention  of  the  Constitution  to  bur- 
den the  district  court  with  every  possible 
act  or  omission  of  the  officer  for  which  the 
law  fixed  no  penalty,  and  the  omission  of 
which  may  have  been  prompted  by  casual 
inadvertence  Instead  of  corrupt  or  willful  de- 
sign or  negligence" — ^and  held  that  the  in- 
dictment did  not  charge  an  offense  of  which 
the  district  court  had  any  Jurisdiction.  Wat- 
son V.  State,  9  Tex.  App.  212,  214,  216,  217. 

By  ''official  misconduct"  as  used  in  the 
title  relating  to  the  removal  of  officers,  with 
reference  to  county  officers,  is  meant  any 
unlawful  behavior  in  relation  to  the  duties 
of  his  office,  willful  in  its  character,  of  anj 
officer  Intrusted  In  any  manner  with  the  ad- 
ministration of  Justice  or  the  execution  of 
the  laws;  and  under  this  head  of  official 
misconduct  are  Included  any  willful  or  cor- 
rupt failure,  refusal,  or  neglect  of  an  officer 
to  perform  any  duty  enjoined  on  him  by  law. 
Bev.  St  Tex.  1895,  art  8534. 

Where  a  Jailer,  being  an  officer,  is  char- 
ged with  the  custody  and  safe-keeping  of  a 
person  who  has  been  accused  or  convicted 
of  a  capital  offense,  he  is  charged  with  the 
performance  of  a  duty  Imposed  by  law,  and, 
if  he  negligently  permits  such  person  to  es- 
cape, he  is  guilty  of  a  violation  of  the  law, 
constituting  a  misdemeanor  involving  ''offi- 
cial misconduct"  within  the  meaning  of  the 
Constitution,  declaring  that  the  district  court 
shall  have  original  Jurisdiction  In  cases  of 
misdemeanors  Involving  official  misconduct 
Hatch  V.  State,  10  Tex.  App.  515,  517. 

Under  such  statutory  definition  of  '\»ffi- 
dal  misconduct**  an  officer  who  willfully  de- 
mands fees  not  allowed  by  law  is  guilty  of 
official  misconduct,  willful  in  its  character, 
and  a  conviction  of  that  offense  is  a  con- 


victloo  involving  misconduct  which  not  only 
warrants,  but  demands,  his  removal  from 
office.  Brackenridge  v.  State,  11  S.  W.  630» 
633,  27  Tex.  App.  513,  531,  4  L.  B.  A.  SeO. 

The  words  "official  misconduct'*  as  used 
in  Code,  f  305,  which  provides  that  only  pul>- 
lie  officials  who  shall  be  guilty  of  any  official 
misconduct  shall  be  liable  to  indictment, 
must  be  construed  as  not  to  embrace  the 
case  provided  for  in  section  308,  providing: 
that  any  Judge  of  probate  who  shall  willfully 
fall  or  neglect  to  discharge  the  duties  and 
perform  all  the  services  which  are  required 
of  him  by  law  shall  be  indicted.  State  v. 
Green,  30  S.  B.  683,  684,  52  S.  C.  520. 

The  phrase  "official  misconduct"  in  Rev. 
St  arts.  3388,  3389,  authorizing  removal  from 
office  on  account  of  official  misconduct  does 
not  include  drunkenness,  inaanuch  as  drunk- 
enness in  Itself  does  not  indicate  corruption 
or  neglect  of  duty.  Craig  v.  State,  81  Tex. 
Cr.  R.  29,  30,  19  S.  W.  504. 

OFnCIAZi  NZTWSPAPEB. 

Official  newspapers  are  those  designated 
by  state  or  municipal  legislative  bodies,  or 
agents  empowered  by  them,  in  which  the 
public  acts,  resolves,  advertisements,  and  no- 
tices are  required  to  be  publishedL  Albany 
County  Com'rs  r.  Chaplin,  87  Pac.  870^  372, 
5  Wyo.  74. 

OFFIGIAZ.  RECORDS. 

Certificates  of  death  filed  in  the  health 
department  are  "official  records,"  within 
Code  Civ.  Proa  i  959,  providing  that  cer- 
tain offichil  records  shall  be  presumptive  evi- 
dence of  their  contents.  Robinson  v.  Su- 
preme Commandery,  Order  of  Golden  Cross, 
79  N.  Y.  Supp.  13,  16,  77  App.  Div.  215. 

OFFICIAZi  SKRVIOJi. 

The  term  "official  service,**  as  used  In 
acts  of  Congress  and  the  regulations  of 
United  States  consuls,  and  providing  that 
only  the  prescribed  fees  may  be  collected  for 
official  service,  includes  only  such  services 
required  by  law  or  by  the  regulations,  and 
such  services  specified  in  any  tariff  of  fees 
or  official  service.  United  States  v.  Mosby, 
10  Sup.  Ct  327,  330,  133  U.  &  273,  33  L. 
Bd.  625. 

OFFIGIAI.  STENOGRAPHER. 

An  official  stenographer  is  an  officer  of 
the  court  charged  with  the  duty  of  carefully 
reporting  all  the  proceedings  on  the  trial, 
and  his  certificate  is  entitled  to  the  same 
force  and  credit  as  that  of  any  other  officer. 
The  transcription  of  his  notes,  when  certified 
to  by  him  and  filed  by  the  clerk  of  the  court 
where  the  cause  was  tried,  becomes  a  part 
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of  the  record,  and  prima  tecie  a  correct  state- 
ment of  the  testimony  and  proceedings  on 
the  trial,  and  is  entitled  to  effect  and  credit 
as  such  in  the  Appellate  Court  Tallmadge 
f.  Hooper,  61  Pac.  349,  85%  87  Or.  503. 

OFZIOIAI.  TERM. 

Ck>n8t  art  4.  §  10,  forbidding  the  in- 
crease or  diminution  of  the  salary  of  ant 
executive  officer  during  his  "official  term," 
means  the  term  for  which  the  officer  is 
chosen  or  the  whole  period  of  time  during 
which  the  officer  may  occupy  or  hold  his 
office.  Carlile  y.  Henderson^  81  Pac.  117, 
118. 17  Colo.  532. 

OFITGIAI*  TITIiB. 

Under  the  occupying  claimant's  act  (Gen. 
St  1878,  c  75,  i  15),  providing  for  two  classes 
of  occupants,  to  wit :  •'First  ♦  •  •  Sec- 
ond, those  who  have  taken  possession  of  any 
land  under  the  official  deed  of  any' person 
or  officer  employed  by  law  ♦  •  •  to  sell 
land«**  etc — ^the  second  class  may  be  defined 
as  those  who  go  into  possession  under  color 
of  what  may  be  called  "official  title."  Pfef- 
ferle  v.  Wieland,  55  Minn.  202»  209,  66  N.  W. 
824,826. 

OFFICINA  JUSTITlit 

In  the  ordinary  or  legal  court  the  offldna 
Jnstitiie  is  kept,  out  of  which  issue  all  orig- 
inal writs  that  pass  under  the  great  seal. 
Those  writs  that  related  to  the  subject  were 
originally  kept  in  a  hamper,  and  those  that 
related  to  the  interests  of  the  crown  were 
kept  in  a  little  bag.  Hence  arose  the  distinc- 
tion between  the  '^anaper  office*'  and  the 
'^tty-bag  office."  Those  offices  are  at  all 
times  open  to  the  subject  who  may  at  any 
time  demand  and  have,  ex  debito  Justltise, 
any  writ  that  he  may  call  for.  The  denom- 
hiation  ''officina  justitiaB**  was  adopted  to 
signify  that  all  justice  between  man  and 
man  proceeded  ftrom  that  source;  it  being, 
u  it  is  styled  in  the  books,  the  shop,  mint 
or  manufactory  of  justice.  Yates  ▼.  People 
(N.  I.)  6  Johns.  887,  868. 

OFFSET. 

An  offlBet  does  not  deny  the  existence  or 
tile  merits  of  a  claim,  but  is  a  contrary  sum 
or  claim,  by  which  a  given  claim  may  be 
lessened  or  canceled.  Leonard  v.  Charter 
Oak  Life  Ins.  Co.,  88  Atl.  511,  513,  65  Conn. 
529. 

The  word  ''offset"  In  an  answer  which 
first  denied  the  allegations  of  the  complaint 
and  then  set  out  facts  showing  the  breach 
of  a  contract  on  the  plaintifTs  part,  sepa- 
rate and  distinct  from  the  one  sued  upon, 
Itj  reason  of  which  defendants  suffered  dam- 
6  Wds.  &  P.— « 


ages,  as  a  separate  and  distinct  defense  by 
way  of  offset  to  plaintiff's  claim,  was  con- 
strued to  be  used  as  equivalent  to  the  word 
"counterclaim,"  as  the  facts  set  forth  in  the 
answer  show  a  counterclaim,  within  the  def- 
inition given  in  Code  Civ.  Proc.  §  501,  subd. 
2,  providing  that  a  counterclaim  must  tend 
to  diminish  or  defeat  the  plaintiff's  recov- 
ery. Cable  Flax  Mills  v.  Early,  76  N.  Y. 
Supp.  191,  103,  72  App.  Div.  213. 

The  word  "offsets,*'  as  used  in  a  mechan- 
ic's lien  law  requiring  the  notice  or  state- 
ment of  the  demand  for  a  lien  to  state  the 
sum  demanded  over  and  above  all  credits 
and  offsets,  is  substantially  the  same  as 
••effects,"  as  used  in  the  notice  or  statement 
■of  the  demand  for  a  sum  over  and  above  all 
credits  and  effects.  Merchaut  v.  Humeston, 
7  Pac.  903,  904,  2  Wash.  T.  433. 

"Offset,"  as  used  in  a  negotiable  note 
purporting  on  its  face  to  be  payable  without 
offset,  should  be  construed  to  mean  "without 
offset  as  against  the  holder  by  indorsement" 
The  sole  purpose  and  effect  of  offsets  is  to  give 
negotiability  and  credit  to  the  paper.  They 
are  not  treated  by  the  courts  as  having  any 
effect  between  the  maker  and  fhe  original 
payee  of  the  paper.  Harmanson  r.  Bain  (U. 
&)  11  Fed.  Cas.  539,  541. 

OFFSPRING. 

The  term  "offspring,**  In  a  mortgage  on 
mares  and  their  offspring,  includes  increase. 
King  ▼.  Lacrosse,  44  N.  W.  517,  518^  42  Minn. 
488. 

The  word  ••offspring,"  by  the  common- 
law  interpretation,  embraces  any  heirs  of  a 
given  description  collectively  as  a  class  of 
persons,  unless  there  Is  a  direct  intention 
plainly  and  clearly  expressed  to  the  contrary. 
Powell  y.  Brandon,  24  Miss.  (2  Cushm.)  343, 
365. 

•'Offspring,"  as  used  In  a  will  making  a 
certain  disposition  of  property  in  case  of 
testator's  daughter  dying  without  offspring 
by  her  husband,  is  a  synonym  for  "issue,'* 
and  issue  cannot  be  lawful  without  mar- 
riage. Mitchell  V.  Pittsburg,  Ft  W.  &  C. 
Ry.,  31  Atl.  67,  68,  165  Pa.  645. 

In  a  devise  to  a  girl  of  five  years,  of 
certain  lots,  and  providing  that  in  the  event 
of  her  dying  unmarried,  or,  if  marrying,  dy- 
ing without  offspring,  then  these  lots  were 
to  be  sold  and  the  proceeds  to  be  divided 
,  equally  among  certain  other  persons,  the 
word  "offspring"  here  used  is  but  a  synonym 
for  "issue."  Barber  v.  Pittsburgh,  Ft  W.  & 
C.  R.  Co.,  17  Sup.  Ct  488,  494,  166  n.  B.  88,. 
41  L.  Ed.  925. 

The  word  "offspring,"  In  a  will  devising 
I  testator's  real  estate  to  his  son  during  his 
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natural  life,  and,  at  hla  decease,  to  his  legit- 
imate offspring  foreyer,  bnt,  in  case  the  is- 
sue of  the  son  should  become  extinct,  then 
oyer  to  other  deyisees  in  fee,  is  used  inter- 
changeably with  the  word  "issue" ;  but,  eyen 
if  it  had  not  been  defined  by  the  use  of  the 
word  ''issue,"  it  would  still  haye  been  a  term 
of  limitation,  and  not  of  purchase.  Allen  r. 
Markle,  36  Pa.  (12  Casey)  117,  lia 

"Offspring**  is  a  word  of  limitation,  not 
of  purchase.  As  used  in  a  deyise  of  certain 
lots  to  a  party,  declaring  that  in  the  eyent 
of  such  party's  dying  unmarried,  or,  if  mar- 
ried, dying  without  offspring  by  her  husband, 
such  lots  should  be  sold,  and  the  proceeds 
diyided  among  other  persons  designated,  did 
not  create  merely  a  defeasible  fee,  and,  if  ilr 
did  not  yest  in  the  deyisee  a  fee  simple,  it 
at  least  gaye  her  an  estate  tail.  Barber  y. 
Pittsburgh,  Ft  W.  &  a  B.  Ck>.  (U.  S.)  69  Fed. 
601,504. 

OFTEN. 

A  testator  directed  that  the  whole  of  his 
property,  real  and  personal,  be  equally  diyid- ; 
ed  between  his  wife  and  children,  and  be ' 
kept  together  by  his  executor  and  executrix 
during  the  widowhood  of  his  wife,  or  until 
his  children  became  of  age  or  married,  and 
then,  and  not  till  then,  "diyidends  take  place  i 
as  often  as  they  become  of  age  or  marry."  i 
It  was  held  that  the  word  "often"  implied  i 
a  repetition  of  the  act  of  diyision,  and  hence 
that  the  period  of  diyision  was  not  to  be  de- 
layed till  all  the  children  became  of  mature 
age  or  all  were  married.    Charles  y.  Stlck- 
ney,  60  Ala.  86,  8& 

The  words  "often  or  daily"  in  an  appli- 
cation for  a  life  policy,  requiring  the  appli- 
cant to  state  whether  he  uses  intoxicating 
stimulants  often  or  daily,  is  an  inquiry  as 
to  his  habit  in  that  regard;  not  whether  he 
uses  such  stimulants  at  all,  but  whether  he 
uses  any  of  them  habitually.  Mtna,  Life  Ins. 
Co.  y.  Davey,  8  Sup.  Ct  831,  332,  123  U.  a 
739,  81  L.  Ed.  815. 

OHIO. 

"Ohio,**  MB  used  In  descriptions  of  the 
suryeys  of  the  townships  of  land  in  Indiana 
bordering  on  the  Ohio,  means  the  Ohio  riyer. 
City  of  Madison  r.  Hildretb,  2  Ind.  (2  Cart) 
274,  283. 

OIKEI  MANIA. 

Oikei  mania  Is  a  form  of  Insanity  man- 
Ifteting  itself  in  a  morbid  state  of  the  do 
mestic  affections,  as  an  unreasonable  dislike 
of  wife  or  child  without  cause  or  proyoca- 
tion.  Ekin's  Heirs  t.  McCracken  (Pa.)  11 
Phila.  634^  54a 


OIL 


See  "Coal  OIL- 
See,  also,  "Mineral" 


••Petroleum." 


Oil  is  a  mineral.  Jennings  y.  Bloomfleld, 
49  Atl.  135,  136,  199  Pa.  638  (citing  Blakley 
y.  Marshall,  174  Pa.  425,  84  Atl.  664;  Mar- 
shall y.  Mellon,  179  Pa.  871,  86  AtL  201,  SB 
L.  B.  A  816,  57  Am.  St  Bep.  OOIX 

Oil  is  a  mineral,  and,  being  a  mineral, 
is  part  of  the  realty.  Funk  y.  Haldeman,  53 
Pa.  (3  P.  F.  Smith)  229.  In  this  it  is  like 
coal  or  any  other  natural  product  whieb  In 
situ  forms  part  of  the  land.  It  may  become, 
by  seyerance,  personalty,  or  there  may  be  a 
right  to  use  or  take  it  originating  in  custom 
or  prescription,  as  the  right  of  a  life  tenant 
to  work  opened  mines,  or  to  use  timber  for 
repairing  buildings  or  fences  on  a  farm. 
Neyertheless,  wheneyer  conyeyance  is  made 
of  it,  whether  that  conyeyance  is  called  a 
lease  or  a  deed,  it  is,  in  effect,  the  grant  of 
part  of  the  corpus  of  the  estate,  and  not  of 
a  mere  incorporeal  right  Appeal  of  Stough- 
ton,  88  Pa.  198,  20L 

"Oil,"  as  used  in  a  lease  of  property  to 
be  occupied  and  worked  for  petroleum,  rock 
or  carbon  oil,  and  not  for  any  other  purpose, 
and,  if  no  oil  was  found  in  paying  quanti- 
ties  within  fbur  years,  the  lease  should  be 
null  and  yoid,  is  not  synonymous  with  "ga&" 
Tmby  t.  Palmer  (Pa.)  6  Aa  74w 

OIL  nr  BABBEL8. 

Where  a  fire  policy  wo  on  refined  "oil 
In  barrels"  at  a  refinery,  such  phrase  could 
not  by  any  construction  be  held  to  Include 
oil  in  a  cooling  and  settling  tank.  Weisen- 
berger  y.  Harmony  Fire  &  Marine  Int.  Co., 
56  Pa.  (6  P.  F.  Smith)  442,  441 

OZLIJBA8S. 

An  oil  lease  inyesting  the  lessee  with 
the  right  to  remoye  all  the  oil  in  place  In 
the  premises  was  said  by  Chief  Justice  Ster- 
rett  in  Blakley  y.  Marshall,  84  Aa  564,  174 
Pa.  425,  to  be  in  legal  effect  a  sale  of  a  por- 
tion of  the  land.  To  the  same  effect  are  Kier 
y.  Peterson,  41  Pa.  (5  Wright)  357,  and  Ap- 
peal of  Stoughton,  88  Pa.  198;  Jennings 
y.  Bloomfield,  49  Atl.  136,  136,  199  Pa.  638; 
Southern  Oil  Co.  y.  Colquitt,  69  S.  W.  16^ 
171.  28  Tex.  Ciy.  App.  292. 
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The  term  '*oiI  well,"  as  used  In  tiie  plead- 
iBgB  in  an  action  for  a  mechanic's  lien  f6r 
material  fnrniahed  for  an  oil  well,  eta,  will 
be  construed  to  embrace  not  only  the  mere 
hole  in  tbe  earth,  in  the  drilling  of  which 
the  plaintiffs  performed  labor  or  furnished 
material,  bat  also  the  derrick  engine,  boiler 
pomp,  piping,  and  appliances  attached  there- 
to. Haskell  t.  Gallagher,  50  N.  B.  485,  488, 
» Ind.  App.  224,  87  AnL  St  Rep.  25a 

Tbe  term  '*oil  well,"  in  Ber.  8t  f  8184, 
giTing  a  mechanic's  lien  on  oil  wells,  consists. 
In  addition  to  the  excavation  or  hole  in  the 
sronndf  of  the  drive  pipe  which  is  inserted 
In  the  gronnd,  and  the  casing  and  iron  tub- 
ing, but  does  not  include  the  derrick  or  other 
things  used  in  connection  with  the  well.  De- 
fine T.  Taylor  (Ohio)  4  O.  0.  D.  248,  260. 

There  is  no  failure  of  consideration  good 
•8  a  defense  against  notes  given  for  an  oil 
well,  by  reason  of  the  fact  that  the  oil  well 
does  not  produce  oil  sufficient  to  pay  for  its 
operation.  Penniman  r.  Winner,  54  Md.  127, 
13fii 


OILOLOTH  FOVinOATION. 

The  terms  "oilcloth  foundations**  and 
'^oor  cloth  canvas,'*  as  used  in  Act  June  8, 
1872, 1  4,  imposing  a  duty  on  such  materials, 
are  convertible  terms  designating  the  same 
article.  Arthur  v.  Gumming,  91  U.  &  882, 
864,  23  L.  Ed.  48& 


OLD. 

"Old,"  as  used  in  1  Rev.  81  p.  602,  |  2, 
totfaorlzlng  commissioners  of  highways  to  lay 
ont  new  roads  and  discontinue  old  ones,  does 
not  necessarily  mean  an  ancient  or  long  ex- 
isting road.  The  phrase  '^ew  road"  means 
t  road  newly  laid  out  where  one  was  not, 
and  the  words  ''old  road"  are  opposite  there- 
to, and  mean  one  laid  out  and  used,  whether 
long  ago  or  of  more  recent  data  People  r. 
Qriawold,  67  N.  T.  59,  61. 

The  words  *'old  road,**  as  used  in  1  Rev. 
St  p.  617,  f  81,  authorizing  the  discontinu- 
ance of  an  old  road  wh^e  it  has  become 
lueless  and  unnecessary,  implies  a  road  for 
a  time  open  to  the  public  for  its  use,  but  by 
change  of  circumstances,  and  of  local  needs 
and  habits  of  trade  and  intercourse,  losing 
its  usefulness.  It  does  not  mean  a  useless- 
Dcss  existing  at  the  laying  out  of  it  People 
T.  Griswold,  87  N.  T.  69,  82. 

Extrinsic  evidence  is  admissible,  in  the 
oonstmctlon  of  a  building  contract,  to  show 
tliat  a  clause  in  it  requiring  "old  style  roof- 
ing tin,"  had  acquired  a  peculiar  signiflca- 
tioo  in  the  trade.  Stonft  r.  Mesker,  55  Mo. 
App.28.8fi. 


OXJ>  OOUHTBT. 

'^Id  country**  Is  a  term  In  common  use 
to  designate  a  country  occupied  by  civilised 
man  before  the  American  continent  was.  It 
plainly  means  a  different  country  from  our 
country.  Just  as  the  **old  continent"  means 
the  continent  of  Europe  as  distinguished 
from  our  continent  It  is  both  a  geographi- 
cal term  and  a  term  in  eommon  use  to  desig- 
nate a  country,  and  therefore  it  cannot  be 
used  as  a  trade-mark.  Allen  B.  Wrisley  Go. 
V.  Iowa  Soap  Ca  (U.  8.)  122  Fed.  798^  797,, 
69aa  A54. 

OLDMETAIta 

In  an  action  on  a  fire  policy  agninst  loss 
on  a  Junk  dealer's  stock  of  old  metals,  etc., 
it  was  proper  to  admit  evidence  that  the 
phrase  "old  metals"  had  acquired  a  broader 
signification  than  belonged  to  such  words  or- 
dinarily, and  to  permit  plaintiflP  to  prove  that 
old  metals,  in  the  understanding  of  tbe  trade, 
included  old  rubber  and  old  glass.  Mooney 
V.  Howard  Ins.  Co.,  138  Mass.  876^  52  Am, 
Rep.  277. 

OU>E8T  Dl  OFFICE. 

Hill's  Ck)de,  f  2801,  providing  that  the 
''oldest  in  ofllce"  of  the  school  directors  pres- 
ent shall  be  chairman  of  all  school  meetings, 
means  the  director  who  has  held  office  for 
tbe  longest  time  under  an  election.  State 
V.  McKee,  25  Pac.  292,  293,  20  Or.  12a 

OLEINE. 

In  Tilgbman  r.  Proctor,  102  U  S.  707, 
28  L.  Ed.  279,  the  court  said:  **It  was  dis- 
covered by  Chevreul,  an  eminent  French 
chemist  as  early  as  1813,  that  ordinary  fat 
tallow,  and  oil  are  chemical  compounds  con- 
sisting of  a  base  which  has  been  termed  glyc- 
erin, and  of  different  adds,  termed  gener- 
ally fat  adds,  but  specifically  stearic,  mar- 
garic,  and  oleic  adds.  These  acids,  In  com 
bination  severally  with  glycerin,  form  stear- 
in, margarln,  and  oleln.  They  are  found  in 
different  proportions  in  the  various  neutral 
fats  and  oils ;  stearin  predominating  In  some, 
margarln  in  others,  and  oleln  in  others. 
When  separated  from  their  base  (glycerlnX 
they  take  up  an  equivalent  of  water,  and  are 
called  free-fat  adds.**  Tilgbman  v.  Proctor, 
8  Sup.  Ct  894,  895,  125  U.  S.  136,  31  L,  Ed. 
664. 

OLEOMARGARINE. 

Oleomargarine  is  a  product  or  compound 
made  wholly  or  partly  out  of  any  fat,  oll« 
or  oleaginous  substance.  Ck>ok  v.  State,  20 
South.  360,  362,  110  Ala.  40. 

The  term  "olemargarine"  is  used  to  des- 
ignate compounds  rPis'^mhling  butter  In  »o- 
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pearance  and  flayor,  put  on  tbe  market  as  a 
substitute  for  It  A  statute  requiring  oleo- 
margarine to  be  distinctly  marked  is  within 
the  police  power  of  the  state.  Butler  t. 
Chambers,  30  N.  W.  808,  809,  86  Minn.  69, 
1  AuL  St  Rep.  638. 

The  word  "oleomargarine,**  as  defined  in 
section  4  of  Act  May  16,  1894  (91  Ohio  Laws, 
p.  274),  does  not  include  butter  made  from 
pure  milk  or  cream  without  any  adulteration, 
though  it  may  be  deficient  in  butter  fats. 
State  Y.  Ransick,  56  N.  £.  1024,  1025,  62  Ohio 
St  283. 

Oleomargarine  is  usually  made  of  leaf 
lard  and  beef  fat,  and  churned  in  milk  and 
cream,  or  milk,  cream,  and  butter,  to  give  it 
flavor,  with  the  vegetable  dye  annotto;  and 
a  product  known  as  **fruit  of  the  meadow," 
which  is  composed  of  leaf  lard  and  beef  fat 
bathed  in  salt  ice  water  for  the  purpose  of 
taking  away  the  fat  and  lard  odor,  and  con- 
taining no  mixture  of  cream,  milk,  or  but- 
ter to  give  it  a  butter  flavor,  and  no  coloring 
matter  to  give  it  a  butter  appearance,  is 
not  oleomargarine,  and  is  not  taxable  as 
such  under  Act  Aug.  2,  1886,  c.  840,  24  Stat 
209  [U.  S.  Ctomp.  St  1901,  p.  2228].  Braun 
A  Fitts  V.  Coyne  (U.  S.)  125  Fed.  331. 

For  the  purpose  of  the  statutory  pro- 
visions relative  to  the  sale  of  oleomargarine, 
the  word  "oleomargarine"  shall,  in  addition 
to  its  ordinary  meaning,  include  "butterine," 
"imitation  butter,"  and  any  article,  sub- 
stance, or  compound  made  in  imitation  or 
semblance  of  butter  or  as  a  substitute  for 
butter,  and  not  made  exclusively  and  wholly 
of  milk  or  cream,  or  containing  any  fats, 
oils,  or  grease  not  produced  from  milk  or 
cream.  Rev.  Laws  Mass.  1902,  p.  547,  c.  66^ 
I  85. 

For  the  purposes  of  an  act  relating  to 
oleomargarine,  certain  manufactured  sub- 
stances, certain  extracts,  and  certain  mix- 
tures and  compounds,  Including  such  mix- 
tures and  compounds  with  butter,  shall  be 
known  and  designated  as  "oleomargarine," 
namely:  All  substances  heretofore  known 
as  oleomargarine,  oleo,  oleomargarine  oil, 
butterine,  lardine,  sulne,  and  neutral;  all 
mixtures  and  compounds  of  oleomargarine, 
oleo,  oleomargarine  oil,  butterine,  lardine, 
suine,  and  neutral;  all  lard  extracts  and  tal- 
low extracts;  and  all  mixtures  and  com- 
pounds of  tallow,  beef  fat,  suet,  lard,  lard 
oil,  vegetable  oil,  annotto,  and  other  color- 
ing matter,  intestinal  fat  and  offal  fat  made 
in  Imitation  or  semblance  of  butter,  or,  when 
so  made^  calculated  or  intended  to  be  sold 
as  butter  or  for  butter.  U.  S.  Comp.  St  1901, 
p.  2228. 

OLOGRAPHIC  WILL 

See  "Holographic  WHIT 


OLOGY. 

"Ology'*  is  derived  from  a  Greek  word 
which  means  a  discourse  or  treatise,  and  In. 
the  English  language  it  is  used  as  a  termina- 
tion of  the  name  of  a  science^  or  of  tlie 
subject  indicated  by  the  prefix.  Stockham 
V.  Western  Union  TeL  Co.,  63  Pac.  658;  659, 
10  Kan.  App.  580. 

OMISSION. 

•     See  "Willful  Omission.'' 

The  term  "omission  or  mistake"  In 
the  statute  giving  the  court  power  in  any 
stage  of  the  proceedings  to  permit  amend- 
ments by  changing  or  adding  the  name  or 
names  of  any  party  plaintiff  or  defendant* 
whenever  it  shall  appear  to  them  that  a 
mistake  or  omission  has  been  made  in  tbe 
name  or  names  of  any  party,  means  "some- 
thing done  or  left  undone  in  the  bringing  of 
the  suit  that  will  prevent  a  trial  of  the 
cause  upon  its  merits."  McLoney  t.  Ed- 
gar, 7  Pa.  Co.  Ot  E.  27,  29. 

Failure  to  appoint  commissioners  for 
more  than  seven  years  is  an  "omission  to 
appoint*'  within  the  meaning  of  Pub.  St.  c. 
44,  i  59,  providing  that  the  omission  to  ap- 
point commissioners  to  allow  claims  against 
the  estate  of  a  deceased  person  will  not  pre- 
vent the  prosecution  of  the  claims  against 
the  executor,  etc.  Wilkinson  v.  Winne's  Es- 
tate, 15  Minn.  159,  167  (GU.  123,  128). 

The  meaning  of  the  word  "omissions," 
in  a  building  contract  which  provides  that 
if  the  owner,  at  any  time  during  the  progress 
of  certain  buildings,  desires  any  alterations, 
deviations,  additions,  or  omissions,  he  shall 
be  at  liberty  to  do  so,  and  the  same  shall  in 
no  way  affect  or  make  void  the  contract 
but  will  be  added  to  or  deducted  from  tbe 
contract  ss  the  case  may  be,  is  limited  to 
things  which,  upon  the  conditions  specified, 
may  be  entirely  left  out  of  the  building,  and 
does  not  extend  to  anything  within  the 
specifications  which  the  owner  may  elect  to 
take  off  the  contractor's  hands  and  perform 
himself.  Shaver  v.  Murdock,  36  Cal.  293, 
296. 

Code,  I  1990,  making  it  criminal  for 
public  oflicers  to  willfully  "omit  or  neglect 
to  discharge"  any  of  the  duties  of  their  of- 
fice, will  be  construed  not  to  include  the 
acts  of  the  county  commissioners  in  auditing 
accoimts  for  and  receiving  a  greater  amount 
of  mileage  than  was  due  them.  State  v. 
Norris,  16  S.  B.  2,  111  N.  0.  652. 

As  oonoealment. 

"Omission,'*  as  used  in  a  policy  of  in- 
surance which  contained  a  condition  that 
any  omission  to  make  known  every  fact 
material  to  the  risk  should  avoid  the  policy, 
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to  eqnlTtlent  to  "concealmeDt**  RoxxiBey 
T.  Pbcenix  Ins.  Co.  (U.  S.)  1  Fed.  806,  398; 
Bamaex  v.  Same  (U.  S.)  2  Fad.  429,  481. 

Mm  «nri»  m»  mistake. 

Act  1864^  providing  tbat  notwithstand- 
ing any  mistake  In  tbe  name  or  names,  or 
omission  to  name  the  real  owner,  an  assess- 
ment iball  be  yalld,  etc,  does  not  mean  an 
entire  omission  of  the  owner's  name,  bnt 
meftDs  a  mistaken  name  or  the  substitution 
of  a  wrong  owner  for  the  real  owner.  Tin- 
dall  T.  VanderbUt,  88  N.  J.  Law  (4  Vroom) 
88,  39. 

"Omission,"  as  nsed  In  Ber.  St  c.  6^  f 
142,  providing  that  any  error,  mistake,  or 
omission  by  the  assessors,  collector,  or  treas- 
urer shall  not  render  the  tax  void,  but  any 
person  paying  such  tax  may  bring  his  ac- 
tion against  the  town,  and  recover  the  sum 
not  raised  for  a  legal  object,  should  be  con- 
strued in  connection  with  the  words  "error" 
and  ''mistake,"  which  precede  it,  and  be  in- 
terpreted vrith  reference  to  the  rule  of 
ejusdem  generis.  It  was  intended  to  signify 
an  absence  of  the  requisite  formalities  in 
assessments  and  commitments,  and  a  failure 
to  observe  the  regulations  of  the  statute 
which  were  Intended  to  promote  method, 
system,  and  uniformity  In  the  mode  of  pro- 
ceeding. It  was  clearly  never  In  the  con- 
templation of  the  Legislature  that  it  would 
be  extended  to  apply  to  cases  of  omission  to 
Include  In  the  assessment  all  the  property 
which  ought  to  be  taxed.  Bmery  v.  Inhabi- 
tants of  Sanford,  48  Atl  110,  118^  82  Me. 
525 

OMIT. 

The  term  "omit,"  In  an  Insurance  policy 
providing  that.  If  Insured  shall  omit  to  com- 
municate any  circumstances  which  are  ma- 
terial to  the  risk,  the  insurance  shall  be  of 
no  force,  has  reference  solely  to  the  time 
when  the  Insurance  is  effected,  and  therefore 
the  policy  is  not  avoided  by  the  subsequent 
omission  of  the  Insured  to  notify  the  com- 
pany that  the  risk  has  become  more  haz- 
ardous by  reason  of  a  more  hazardous  occu- 
pation being  carried  on  therein.  Plm  v. 
Reld,  6  Man.  &  O.  1,  18. 

"Omission  to  make  known,"  as  used  in 
a  policy  of  fire  insurance,  providing  that 
it  should  be  void  for  "omission  to  make 
known  a  fact  material  to  the  risk,"  cannot 
be  construed  to  Include  a  failure  to  make 
a  full  disclosure  of  the  insured's  Interest  in 
the  premises  when  he  applied  for  insurance. 
Bamsey  v.  Phoenix  Ins.  Go.  (U.  8.)  2  Fed, 
429,  431. 

The  words  "omit  to  provide"  in  Civ.  Code 
Cal.  i  1307,  providing  that  when  any  tes- 
tator omits  to  provide  in  his  will  for  any 
<:bild,   etc,    means   simply  an   omission   to 


make  provision  in  the  will,  and  has  no  refer- 
ence to  the  pecuniary  value  of  such  pro- 
vision. In  re  Callaghan's  Bbtate,  119  Gal. 
541,  51  Pac.  8G0.  Any  provision  which  af- 
forded evidence  that  the  child  had  not  been 
forgotten  is  sufficient  to  prevent  the  appli- 
cation of  the  statute  relating  to  pretermitted 
children.  The  statute  not  being  Intended  to 
produce  equality  or  diminish  tbe  power  of 
the  testator,  but  merely  to  regulate  its  exer- 
cise, a  vested  remainder  carrying  with  it  a 
vested  right  to  property,  though  postponing 
its  actual  enjoyment,  does  not  show  an  omis- 
sion to  provide  for  the  child  to  whom  it  is 
devised.  Allison  v.  Allison's  Bz'rs  (Va.)  44 
S.  B.  904,  917,  68  L.  B.  A.  920. 

OMNIBUS. 

An  omnibus  is  a  very  large  kind  of 
coach,  "which  serves  to  carry  passengers, 
newspapers,  and  furniture."  Gincinnati,  L. 
&  8.  Turnpike  Go.  r.  Neil,  9  Ohio  (9  Ham.) 
11,18. 

An  ordinance  providing  for  the  licens- 
ing of  omnibuses,  or  vehicles  In  the  nature 
thereof,  applies  to  passenger  street  railway 
cars,  as  they  are  omnibuses,  or,  if  not,  they 
are  vehicles  In  the  nature  of  omnibuses. 
They  are  open  to  all  and  Intended  for  all, 
and  the  change  of  form  from  that  of  any- 
thing known  when  the  act  of  assembly  was 
passed  Is  not  a  change  in  the  nature  of  the 
vehicle.  In  one  dty,  at  least,  of  Europe, 
large  conveyances  intended  for  indiscrim- 
inate public  use  run  sometimes  upon  a  rail- 
road track  and  at  other  times  on  the  com- 
mon pavement.  The  form  of  the  wheels  or 
the  character  of  the  roadway  over  which  a 
vehicle  runs  does  not  determine  its  nature 
so  much  as  do  the  uses  to  which  it  is  put 
and  for  which  it  was  designed.  Frankford 
&  P.  Pass.  Ry.  Go.  v.  Gity  of  Philadelphia. 
58  Pa.  (8  P.  F.  Smith)  119,  125,  98  Am.  Dec. 
242. 

OBCNIBU8  BHiL. 

Bills  of  a  multifarious  character  are  not 
inappropriately  called  "omnibus  bills."  Par- 
kinson V.  State,  14  Md.  184,  193,  74  Am.  Dec. 
522. 

Bills  Joining  a  number  of  different  sub- 
jects in  one,  thereby  putting  the  executive 
under  compulsion  to  accept  some  enactments 
that  he  cannot  approve,  or  to  defeat  the 
whole,  including  others  that  he  thinks  de- 
sirable or  even  necessary,  are  popularly 
called  "omnibus  bills."  Gommonwealth  v. 
Barnett  48  Atl.  976,  977,  199  Pa.  161,  55  L. 
R.  A.  882. 

The  term  ''omnibus  bills"  is  used  to  des- 
ignate legislative  bills  which  Include  in  one 
act  various  separate  and  distinct  matters. 
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Teager  t.  Weaver,  64  Pa.  (14  P.  F.  Bxnifh) 
425,  42a 

OBffNIBUB  GOtrNT. 

An  omnibuB  count,  In  tbe  law  of  plead- 
ing, is  a  count  wliich  combines  In  one  all 
tbe  money  counts,  wltb  one  for  goods  sold 
and  delivered,  work  and  labor,  and  an  ac- 
count stated.  It  Is  indorsed  by  Mr.  Gbltty  In 
bis  work  on  pleading  in  volume  1,  pp.  343, 
349,  and  approved  in  Webber  t.  Tlvill,  2 
Saund.  122,  and  Inbabitants  of  Gape  Elizabeth 
V.  Lombard,  70  Me.  396,  400.  Griffin  T. 
Murdock,  34  Atl.  30,  88  Me.  254. 

OBOflBUS  LINE. 

"  'Omnibus  line*  means  a  line  of  coaches 
for  tbe  carriage  of  passengers  and  their  bag- 
gage." Parmelee  t.  McNulty,  19  UL  (9  Peck) 
656,  557. 

ON-UPON. 

See  "And  so  on." 

Tbe  meaning  of  the  word  "upon**  In  any 
particular  case  must  depend  on  the  circum- 
stances. In  agreements  to  do  a  certain 
thing  upon  the  happening  or  the  doing  of 
an  act,  it  sometimes  means  before,  some- 
times concurrently,  sometimes  after.  Scott 
V.  Parker,  1  Adol.  &  B.  (N.  S.)  809,  818. 

The  word  "upon"  may  mean  at  a  cer- 
tain time  or  before  or  after  it  In  re  Hof- 
mann  (Pa.)  14  Wkly.  Notes  Gas.  563,  565 
(citing  Reg.  T.  Humpherey,  10  Adol.  &  B. 


The  statement  in  a  contract  of  sale 
that  the  above  cargo  "is  accepted  on  the  re- 
port and  samples  of  a  certain  firm  amounts 
to  a  warranty  that  the  bulk  was  equal  to  the 
report  and  samples,  and  not  merely  a  repre- 
sentation that  the  report  was  a  genuine  re- 
port of  such  firm  and  the  samples  taken  by 
them.  Russell  t.  Nicolopulo,  8  0.  B.  (N.  S.) 
362,  367. 

An  act  giving  a  Hen  for  labor  or  work 
done  on  a  railroad  does  not  include  materials 
furnished  and  work  and  labor  done  in  labor- 
ers' machine  shops  upon  locomotive  engines. 
Ghattanooga,  R.  &  G.  R.  Go.  t.  Bvans  (U.  S.) 
66  Fed.  809,  818,  14  O.  Q  A.  116. 

Webster  defined  the  word  "on"  as  mean- 
ing, among  other  things,  in  reference  or  in 
relation  to;  and  hence  where  plaintiff  let  a 
contract  to  one  M.  to  do  the  stone  work 
on  a  building,  providing  for  monthly  pay- 
ments not  to  exceed  80  per  cent  of  the  esti- 
mated value  of  the  work  ''performed  on  the 
building,"  the  contract  should  be  construed 
as  meaning  that  payments  to  M.  should  be 
based  on  the  stone  prepared  for  the  build- 
ing, as  well  as  that  actually  put  in.    Smith 


T.  Molleson,  26  N.  T.  Snpp.  658,  668^  74  Bjook 
606. 

"Upon,"  as  used  in  Laws  1890,  e.  565,  f 
4,  permitting  a  railroad  company  to  con- 
struct its  road  across,  along,  or  upon  any 
highway,  means  only  a  casual  or  incidental 
occupation  and  use  of  the  highway,  and. 
does  not  authorize  a  company  to  build  its 
entire  railway  along  the  highway.  Burt  ▼. 
Uma  &  H.  F.  B.  Go.,  21  N.  Y.  Supp.  482, 
483. 

"Along  and  upon,^  as  used  in  Oade 
1887,  c.  54,  f  50,  relating  to  the  use  of  public 
streets  by  railroad  companies,  means  alonsr 
in  the  street;  at;  above,  or  below  the  com- 
mon level  of  the  existing  or  changed  surface 
of  the  street;  according  as  the  particular 
facts  and  circumstances  may  require,  but 
does  not  authorize  an  occupancy  by  the  rail- 
road, for  its  exclusive  use,  of  the  entire 
street,  or  of  such  considerable  portion  of  it 
as  would  substantially  prevent  the  use  of  it 
by  the  public.  The  word  could  not  mean 
"along  the  side  of  the  street,*'  because  such 
meaning  would  confer  no  right  whatever  tn 
respect  to  the  street,  but  would  leave  the 
railroad  to  make  its  way  through  adjoining 
lots  owned  by  private  individuals  without 
the  consent  of  the  city  or  any  aid  of  th' 
statute.  Arbenz  v.  Wheeling  &  H.  R.  Co.. 
10  S.  B.  14,  17,  83  W.  Va.  1,  5  L.  R.  A.  371. 

••On,"  "over,"  and  "along,**  as  used  in 
an  ordinance  authorizing  a  railroad  com- 
pany to  construct  a  switch  on,  over,  and 
along  a  certain  alley,  are  all  synonymous, 
and  the  word  "along"  does  not  necessarily 
mean  "by  the  side  of."  We  say  "the  troops 
marched  along  the  highway,"  by  which  we 
mean  that  they  marched  on  "or  over,  not  by 
the  side  of  it  Heath  v.  Des  Moines  &  St 
li.  Ry.  Co.,  15  N.  W.  578,  574,  61  Iowa,  IL 

"Upon,**  within  the  meaning  of  Laws 
1899,  c.  152,  f  2,  declaring  that  no  bicycle 
sidepaths  shall  be  constructed  upon  or  along 
any  regularly  constructed  or  maintained 
sidewalk,  is  synonymous  with  the  word 
"along"  as  so  used,  the  provision  being  in- 
tended to  prevent  the  appropriation  of  any 
portion  of  a  regularly  constructed  sidewalk 
for  a  bicycle  path,  and  not  to  forbid  the 
construction  of  a  bicycle  path  at  the  side 
of  or  adjoining  any  such  sidewalk.  Ryan 
V.  Preston,  66  N.  Y.  Supp.  162,  163,  82  Misc. 
Rep.  92. 

As  AS  soon  av. 

"Upon  receipt  thereof,**  in  a  covenant  to 
pay  over  certain  proceeds  upon  receipt  there- 
of, means  as  soon  as  such  proceeds  are  real- 
ized and  the  covenantor  has  power  to  receive 
them,  regardless  of  whether  he  receives  them 
in  fact,  it  being  his  duty  to  collect  them. 
Smith  T.  Nesbitt,  2  Man.,  G.  &  S.  286,  287. 
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Gen.  St  c  64,  I  2»  *proTlding  that  Incor- 
pcunted  telegraph  companies  may,  imdtf  the 
proTiaions  of  certain  aectioni,  construct  lines 
of  electric  telegraph  upon  the  highways  and 
public  roads,  etc^  includea  crossing  a  way 
by  the  wires.  Banks  ▼.  Higliland  St.  By. 
Co,  136  Mass.  485»  486. 

Aetval  MAtaet. 

The  word  "^upon**  does  not  always,  in 
legal  or  other  phrase,  import  actual  con- 
tact; so  the  word  "upon,"  as  used  in  a 
declaration  alleging  that  defendant  unlaw- 
fully and  negligently  drove  its  locomotive 
engine  upon  the  plaintUf,  does  not  necessar- 
ily import  actual  contact;  and  therefore  there 
is  no  variance  between  the  allegation  and  the 
proof  showing  that  the  train,  without  sig- 
nal, ran  at  a  high  rate  of  speed  very  close 
to  plaintUTs  horse  and  wagon,  thereby 
frightening  the  horse,  though  not  actually 
striking  either  the  horse  or  wagon.  Beyel  v. 
Newport  News  &  M.  V.  B.  Co.,  84  W,  Va. 
538, 546, 12  &  S.  532. 

AdJaeeBt. 

The  words  *ln  and  on  the  alley,**  In  a 
declaration  averring  that  plaintUTs  injury 
resulted  from  an  excavation  in  and  on  an 
alley,  while  taken  in  the  strictest  sense, 
would  not  cover  the  case  if  the  excavation 
were  shown  to  be  adjacent  to,  and  immedi- 
ately along  the  side  of,  the  alley,  yet,  taken 
in  the  ordinary  acceptance  of  the  phraseol- 
ogy, they  would.  We  speak  of  a  town  or 
city  as  situated  on  a  lake  or  river.  The 
subject-matter  defines  the  language,  so  that 
everybody  understands  at  once  that  the  place 
is  on  the  bank  or  shore  of  the  lake  or  stream 
—Is  hard  by  or  adjacent  to  it;  so  that  in 
tbe  present  instance  the  language  of  the 
declaration,  especially  when  taken  in  connec- 
tion with  the  other  descriptive  circumstances, 
fairly  means  that  the  excavation  was  along 
the  aide  of  and  adjacent  to  the  alley,  Just  as 
tbe  church  would  be  referred  to  as  situated 
on  the  alley,  or  on  Church  street;  yet  no 
one  understanding  it  to  be  anywhere  but 
adjacent  to  the  street  or  alley,  or  along  the 
aide  of  one  or  the  other.  Nlblett  v.  City  of 
Nashville,  60  Tenn.  (12  Heisk.)  684,  686,  27 
Am.  Rep.  75S. 

In  the  phrase  ''upon,  along,  or  off  the 
Atlantic  seaboard,**  the  word  '*upon"  refers  to 
tbe  waters  adjacent  to  and  easily  reached 
from  the  coast  line.  It  relates  to  any  given 
spot  or  place.  American  Fisheries  Co.  t. 
Unnen  (U.  S.)  118  Fed.  869,  873. 

-As  after. 

'*0n,'*  as  used  in  a  statutory  provision 
tbat  the  court  may  grant  alimony  on  any 
such  decree,  means  "after.**  The  word  is  an 
elastic  expression,  and  does  not  exclude  the 


Idea  of  after.    Bradley  t.  Bradley,  8  Prob. 
Div.  47,  60,  82  Moak,  Ekig.  B.  86,  89. 

A  covenant  in  a  lease  providing  that  on 
the  expiration  of  the  said  lease  the  lessee 
would  deliver  up  the  possession  of  the  prem- 
ises to  the  lessor  should  not  be  construed  as 
contemplating  any  other  thing  than  the  full 
term  for  keeping  the  covenant  Beed  v. 
SnowhiU,  16  AtL  679,  680,  51  N.  J.  Law  (22 
Vroom)  162. 

As  used  in  St  50  Geo.  Ill,  c  184,  f  189, 
providing  that  an  order  for  stopping  paths 
through  a  churchyard  is  to  be  made  with  con- 
sent of  two  Justices,  on  notice  being  given  in 
the  manner  prescribed  by  St  55  Geo.  Ill,  a 
68,  which  act  provides  that  the  stopping  up 
was  to  be  by  an  order  of  two  Justices,  pro- 
viding that  notices  were  given  in  the  form 
announced,  which  forip  stated  that  the  order 
had  been  signed,  the  words  "on  notice  being 
given'*  must  with  reference  to  such  an  order, 
be  read  "after  notice  given.**  Beg.  v.  Ark- 
Wright  12  AdoL  &  a  (N.  S.)  960,  966. 

"Upon  each  payment,**  as  used  in  an 
agreement  and  receipt  by  a  pledgee  of  stock 
providing  that  upon  each  payment  by  the 
pledgor  a  proportionate  amount  of  the  shares 
of  stock  should  be  given  up  to  the  pledgor, 
meant  that  the  shares  were  to  be  returned 
after  the  money  was  paid — ^that  delivery  was 
to  take  place  on  payment  and  as  a  result  of 
it  Scott  V.  Parker,  1  AdoL  ft  a  (N.  S.)  809, 
818. 

As  at  thm  time  of. 

The  word  "on,**  in  a  will  devising  prop- 
erty to  certain  persons  on  the  death  of  tes- 
tator's son,  was  construed  to  mean  at  the 
death  of  the  son  or  upon  the  death  of  the  son, 
and  not  in  the  event  of  the  death  of  the  son, 
and  therefore  not  to  imply  a  contingency  re- 
quiring the  death  of  the  son  during  testator's 
life  in  order  to  constitute  a  valid  devise  to  the 
persons  to  take  at  the  death  of  the  son. 
Cromwell  v.  Cromwell,  66  N.  Y.  Supp.  1063, 
1065,  55  App.  Div.  108. 

"Upon**  or  "on**  the  death  of  a  certain 
party  means  at  the  time  of,  and  such  a  ref- 
erence to  the  devolution  of  an  estate  points 
as  clearly  to  the  time  of  the  death  as  the 
word  "after."  "Upon**  does  not  imply  an  es- 
tate before  the  death.  In  re  Melcher,  54  Atl. 
879,  380,  24  B.  I.  575. 

The  phrase  "upon  her  decease,**  as  used 
in  a  will  devising  property  In  trust  to  a  per- 
son, and  in  further  trust  to  convey  the  same 
during  the  natural  life  of  the  said  S.  A.,  from 
time  to  time,  to  such  persons,  in  such  por- 
tions, and  on  such  considerations  as  she  may 
in  writing  bequest  and  in  further  trust  upon 
her  decease,  to  make  such  disposition  of  said 
property  as  she  may,  by  any  writing  of  a  tes- 
tamentary character,  direct,  is  used  in  oppo- 
sition to  the  expression  in  the  preceding  sen- 
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teoce,  **darlDg  the  natural  life  of  said  8.  A.," 
and  empowers  her,  when  she  comes  to  die,  to 
give  the  property  by  will  to  whomsoever  she 
pleases.  Weed  ▼.  Knorr,  1  8.  B.  167,  173,  77 
iia.  63& 

''On,'*  as  used  In  a  life  Insurance  policy 
providing  that  the  assured  should  be  entitled 
to  a  paid-up  policy  after  the  payment  of  tluree 
annual  premiums,  on  the  surrender  to  the 
company  on  or  before  it  shall  expire  by  the 
nonpayment  of  the  fourth  or  any  subsequent 
premium,  should  be  construed  as  referring 
to  the  time  before  and  at  the  expiration  of 
the  policy,  and  not  after  the  expiration.  **Be- 
fore  it  shall  expire*'  includes  all  of  the  time 
up  to  the  instant  of  the  expiration  of  the  pol- 
icy by  the  nonpayment  of  the  premiums,  and 
"on"  must,  to  have  any  effect,  mean  the  in- 
stant of  the  nonpayment  of  the  premium. 
Sheerer  v.  Manhattan  Life  Ins.  Co,  (U.  8.) 
16  Fed.  720,  723;  Id.,  20  Fed.  886. 

The  words  **upon  his  admission"  as  used 
in  9  Qeo.  IV,  c.  17,  M  2,  3,  requiring  every 
person  who  shall  be  elected  to  the  office  of 
alderman  within  one  calendar  month  next 
before  or  upon  his  admission  into  such  office 
to  make  and  subscribe  a  certain  declaration, 
mean  at  the  time  of  his  admission,  and  not 
within  a  reasonable  time  thereafter,  so  that 
the  authorities  who  admit  him  may  prescribe 
the  order  in  which  the  ceremony  forming 
parts  of  the  admission  shall  take  place.  Reg. 
V.  Humpherey,  10  Adol.  ft  E.  335. 

Oonditiom  preoedent« 

Where  a  contract  provides  that  a  pay- 
ment shall  be  made  on  the  doing  of  some  par- 
ticular thing,  the  word  **on"  implies  that  the 
doing  of  such  thing  is  a  condition  precedent 
to  the  payment  Adams  v.  Williams  (Pa.)  2 
Watts  &  S.  227,  228;  Welch  v.  Matthews,  98 
Mass.  131. 

**0n,"  as  used  in  a  contract  which  pro- 
vides that  on  a  certain  payment  one  of  the 
parties  shall  deliver  to  the  other  certain 
stock,  means  that  the  delivery  is  dependent 
on  the  payment.  Powell  v.  Dayton,  8.  ft  G. 
R.  Co.,  12  Pac.  666,  667,  14  Or.  356. 

The  word  "upon,"  as  used  in  a  contract 
of  subscription,  "provided  that  upon  such 
payment  there  shall  be  delivered  a  certificate 
of  stock,"  etc.,  indicates  a  state  of  depend- 
ence; a  tender  of  the  stock  would  be  pre- 
requisite to  a  suit  for  the  subscription. 
Couvtrlght  ▼.  Deeds,  37  Iowa,  503,  50a 

Under  an  order  giving  Judgment  for 
plaintiff  on  a  demurrer  by  the  defendant, 
with  leave  to  the  defendant  to  withdraw  his 
demurrer  and  plead  "on  payment  of  costs," 
such  payment  was  a  condition  precedent  to 
the  act  of  pleading.  Sands  v.  McOlelan  (N. 
Y.)  6  Cow.  682. 

In  an  order  setting  aside  a  verdict  and 
ordering  new  trial  "on  payment  of  costs"  by 


the  plaintiff,  such  payment  should  be  con- 
strued to  be  a  condition  precedent  to  any  fur- 
ther proceeding  in  the  case,  without  the  per- 
formance of  which,  or  until  demand  and  ten- 
der, the  cause  could  not  be  noticed,  for  trial. 
81oan  ▼.  Somers,  18  N.  J.  Law  (3  Har.)  40, 
47,  35  Am.  Dec.  526. 

An  order  declaring  a  nonsuit  to  be  set 
aside  "on  payment  of  costs"  has  no  other  ef- 
fect than  to  impose  an  obligation  on  the  plain- 
tiff to  pay  the  costs  occasioned  by  his  de- 
fault, and,  if  he  does  not,  may  furnish  a  good 
cause  for  attachment  The  payment  of  costs 
is  not  a  condition  precedent  to  be  performed 
before  the  full  operation  of  the  order.  Dana 
T.  Gill,  28  Ky.  (5  J.  J.  Marsh.)  242,  243,  20 
Am.  Dec.  255. 

The  plaintiff  agreed  to  supply  the  defend- 
ant with  a  quantity  of  bricks  upon  the  fol- 
lowing terms:  '*Terms  of  payment  four 
months'  account,  and  at  the  end  of  four 
months  a  settlement  shall  be  made,  and  ei;;lit 
months  longer  will  be  given  on  your  paying 
Interest  on  the  amount  at  the  rate  of  5  per 
cent;  and,  if  a  further  three  months  is  re- 
quired, It  will  be  given  on  your  paying  tlie 
current  rate  of  interest  on  the  amount" 
Held,  that  the  payment  of  the  interest  was 
not  a  condition  precedent  to  the  defendant's 
having  the  eight-months  and  three-mouths 
further  credit  Dodd  ▼.  Ponsford,  6  C.  B. 
(N.  8.)  324,  333. 

"Upon,"  as  used  in  a  will  in  which  cer- 
tain property  is  left  in  trust  as  follows:  "The 
same  Is  hereby  declared  to  be  held  in  trust 
for  the  said  R.  W.  during  his  life,  and  for  his 
heirs  after  his  decease,  upon  the  said  R.  W. 
complying  with  and  fulfilling  certain  cove- 
nants"— is  equivalent  to  "on  condition  that" 
Uttle  V.  Wilcox.  13  Atl.  468,  474,  119  Pa.  439. 

In  construing  a  certificate  of  deposit  pay- 
able "on  return  of  this  receipt,"  the  court 
said:  "These  words  do  not  make  it  payable 
upon  a  contingency,  or  constitute  a  condition 
precedent  to  any  payment  If  they  did,  do 
recovery  could  be  had  without  a  return  of 
the  certificate.  This  restriction  would  be  im- 
plied, if  not  expressed.  It  is  implied  in  every 
promissory  note,  and  there  is  also  an  implied 
exception  on  account  of  mistake  or  accident 
When  this  occrured,  courts  of  equity  former- 
ly enforced  the  obligation  upon  such  terma 
of  Indemnity  as  was  deemed  just,  and  now 
courts  of  law  may  enforce  it  upon  required 
observance  of  the  statutory  indemnity." 
Frank  v.  Wessels,  64  N.  T.  156,  15a 

The  expression  "upon  the  return  of  m 
citation,"  where  it  is  used  in  a  provision  re- 
quiring an  act  to  be  done  In  the  surrogate's 
court,  relates  to  the  time  and  place  at  which 
the  citation  is  returnable,  or  to  which  the 
hearing  is  adjourned;  includes  a  supplement- 
al citation  issued  to  bring  in  a  party  who 
ought  to  be,  but  has  not  been,  cited;  and  im- 
plies that,  before  doing  an  act  specified,  due 
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proof  meat  be  made  that  all  peraons  required 
to  be  died  have  been  duly  cited.  Code  Gly. 
Froc  N.  Y.  1899,  i  2514,  BUbd.  10. 

The  word  "upon,"  In  a  truat  declaring 
certain  lands  to  be  beld  upon  fulfilling  cer- 
tain covenants,  held  to  be  the  equivalent  of 
*'oD  condition  that,*'  etc.  Little  r.  Wilcox, 
13  Aa  468,  474,  119  Pa.  489. 

As  eoBilsiioiis  or  mear  to* 

Wbere  a  statute  requlrea  certain  im- 
proTements  to  be  made  on  the  street,  the 
word  "on"  will  be  construed  to  mean  at,  near, 
adjacent  to.  Such  is  the  meaning  of  the 
word  "on"  when  used  to  designate  a  place. 
Hempstead  y.  City  of  Dee  Moines,  8  N.  W. 
1-23,  126,  52  Iowa,  308. 

"On  the  south  side  of  the  street'*  is  not 
equivalent  to  the  expression  "south  of  the 
street*'  but,  when  used  as  part  of  the  de- 
scription of  a  lot,  properly  refers  only  to  a 
lot  actually  bordering  on  a  street  on  its 'south 
side,  80  that  a  complaint  in  ejectment  de- 
scribing the  premises  sued  for  as  *'lot  nine, 
OD  the  south  side  of  O  street,'*  is  not  support- 
ed by  evidence  as  to  a  lot  not  bordering  on 
tbe  street  but  south  of  the  street  Illinois 
Gent  R.  Go.  t.  Baldwin,  28  South.  94S»  949. 
77  11188.  78a 

*X)n  a  railroad,"  as  used  in  a  deed  de- 
KTiblng  certain  land  as  lying  on  tbe  L.  ft  M. 
Railroad,  which  land  lay  near  to,  but  did  not 
border  on,  the  road,  meant  **near  to,"  and 
bence  the  deed  was  not  void  for  misdescrip- 
tion.   Burnam  y.  Banks,  45  Mo.  849,  351. 

"On"  does  not  always  mean  on  top  of  or 
resting  upon,  for  sometimes,  but  less  fre- 
quently, it  means  contiguous  to,  as  when  we 
say  a  house  on  Main  street,  or  a  man  stood 
on  either  side  of  the  house.  Hence  the  word 
"on,"  as  used  in  a  contract  of  reinsurance 
limiting  the  risk  to  resin,  turpentine,  etc.,  in 
barrels  while  awaiting  shipment  in  or  on 
certain  warehouses  or  sheds,  creates  an  am- 
biguity in  the  meaning  of  the  policy  which 
the  court  has  to  settle.  London  Assur.  Corp. 
T.  Thompson,  62  N.  B.  1066-1068.  170  N.  Y. 
M. 

The  phrase  "on  the  side  of  the  road,"  as 
Dsed  in  a  complaint  in  trespass  against  high- 
way surveyors  for  breaking  and  entering 
plaintifTs  closes  and  cutting  down  and  de- 
stroying his  hedges,  the  statement  that  the 
trees  were  "on  plaintiff's  farm  and  on  tbe  side 
of  the  road"  was  equivalent  to  a  statement 
that  he  was  the  owner  of  the  "land  next  ad- 
Joining  the  road.'*  Jenney  v.  Brook,  6  Q.  B. 
323,  342. 

SesSL  Laws  1861,  p.  67,  f  1,  providing 
that  all  persons  having  claims  "^on  the  bank, 
margin,  or  nelghbornood"  of  any  stream  of 
water,  creek,  or  river  shall  be  entitled  to  use 
tbe  water  thereof,  includes  all  lands  in  the 


I  immediate  valley  of  the  stream.     Ck>ffln  v. 
I  Lett  Hand  Ditch  Co.,  6  Colo.  443,  451. 

]  The  words  "on  the  western  boundary  of 
Iowa,"  as  used  in  an  act  of  Congress  author- 
izing and  requiring  the  Union  Pacific  Rail- 
road Company  to  construct  a  single  line  of 
railroad  and  telegraph  from  a  point  on  the 
western  boundary  of  Iowa,  are  not  technical 
words,  and  should  be  construed  in  their  or- 
dinary signification,  which  is  a  point  in  Iowa 
at  the  eastern  shore  of  the  Missouri  river. 
It  is  common  usage  to  speak  of  the  boundary 
of  a  state. or  county  as  a  river,  though  tbe 
legal  boundary  may  be  the  middle  of  the  riv- 
er, and  particularly  when  anything  has  to  be 
constructed  on  such  a  boundary,  which  from 
its  nature  must  be  constructed  on  dry  land, 
and  no  one  would  understand  the  place  of  con- 
struction as  any  other  than  the  shore  of  the 
river.  It  Is  perfectly  legitimate  and  in  accord- 
ance with  everyday  usage  to  say  that  a  house 
built  in  Illinois  on  the  eastern  shore  of  the 
Mississippi  stands  on  the  western  boundary 
of  the  state,  though  the  legal  boundary  of 
the  state  is  the  mldchannel  of  the  river.  The 
company  was  therefore  authorized  to  con- 
struct a  bridge  across  the  Missouri,  to  be 
used  for  the  purposes  of  the  road  as  a  part  of 
its  line.  Union  Pac.  R.  Co.  ▼.  Hall,  91  U.  S. 
;i4a,  846,  28  L.  Ed.  42& 

As  demetias  besinnlnc 

The  word  "on,"  in  the  condition  on  a  rail- 
road ticket  stating  that  it  is  good  for  one 
continuous  passage  on  and  from  the  date 
stamped  on  the  back,  signifies  that  it  is  good 

I  for  the  passage  on  the  day  named.  Texas  ft 
O.  R.  Co.  V.  Powell,  35  S.  W.  841,  842.  13  Tex. 

I  Civ.  App.  212. 


"On,"  as  used  in  a  railroad  ticket  con- 
taining the  statement  that  it  is  good  for  one 
continuous  passage  on  and  from  the  date 
stamped  on  the  back,  was  employed  for  the 
purpose  of  connecting  the  phrase  "good  for 
one  continuous  passage"  with  the  words  "date 
stamped  on  the  back,"  and  the  meaning  of 
the  word  "on,"  as  so  used,  explains  tbe  time 

!  at  which  the  passage  is  to  begin.    Texas  &  N. 

jO.  R.  Co.  V.  Demilley  (Tex.)  41  S.  W.  147, 
148;    Demilley  v.  Texas  &  N.  O.  R.  Co.,  42 

I  S.  W.  540,  91  Tex.  215. 

I     As  ooater  of  hlgliway  In  boundaries. 

I         Wbere  a  conveyance  describes  land  as 

!  bounding  on  or  upon  the  road,  highway,  or 

I  street,  without  further  aescription,  the  words 

"on  the  road"  will  be  construed  to  mean  the 

center  of  the  road.     Smith  v.   Slocomb,  75 

Mass.  (9  Gray)  36,  37,  69  Am.  Dec.  274;  Peck 

V.  Denniston,  121  Mass.  17,  19;  Hollenbeck  v. 

Rowley,  90  Mass.  (8  Allen)  473,  475;  Dodd  v. 

Witt  (Mass.)  29  N.  B.  475,  476;   Baltimore  & 

O.  R.  (3o.  V.  €k)uld  (Md.)  8  Atl.  754,  756;  Hunt 

V.   Brown  (Md.)  23  Atl.  1029;    Trustees  of 

I  Hawesville  t.  Lander,  71  Ky.  (8  Bush)  679, 
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680;  Lee  ▼.  Lee  (N.  T.)  27  Hun,  h  4;  Dunham 
V.  Wllliama.  87  N.  T.  261,  252;  Anderson  ▼. 
James,  27  N.  Y.  Super.  Ct  (4  Rob.)  85,  37; 
HoUoway  ▼.  Southmayd,  18  N.  T.  Supp.  700, 
703,  64  Hmi,  632;  Jackson  ▼.  Hatbaway  (N. 
Y.)  15  Johns.  447,  453,  8  Am.  Dec.  263;  CJoch- 
ran  t.  Smith,  26  N.  Y.  Supp.  103,  105,  73  Hun, 
597;  Fraser  ▼.  Ott,  30  Pac  793,  794,  95  Cal. 
661 ;  Moody  ▼.  Palmer,  50  CaL  31,  37;  Buck 
V.  Squiers,  22  Vt  484,  489;  Henderson  ▼.  Hat- 
terman  (111.)  34  N.  E.  1041,  1043;  Snider  ▼. 
Snider  (Pa.)  8  Phila.  158,  159  (citing  Union 
Burial  Ground  Soc  t.  Robinson  [Pa.]  5 
Whart  18);  Witter  t.  Harvey  (S.  C.)-l  McCtofd, 
67, 71, 10  Am.  Dec  650.  But  this  presumption, 
like  all  other  presumptions,  may  be  rebutted; 
and  if  it  plainly  appears  from  the  language 
used  and  the  nature  of  the  property  that  the 
grantor  meant  to  limit  the  grant  to  the  line 
of  the  road,  and  reserve  for  himself  the  fee 
In  the  roadbed,  subject  to  the  use  of  it  by  the 
public  as  a  highway,  then,  of  course,  this 
plainly  expressed  intention  must  prevail. 
Hunt  ▼.  Brown  (Md.)  23  Atl.  1029;  Moody  v. 
Palmer,  50  Cal.  31,  37. 

"Where  land  Is  sold  bounded  on  a  high- 
way, or  upon  or  along  a  highway,  the  thread 
or  center  line  of  the  same  is  presumed  to  be 
the  limit  and  boundary  of  such  land.  In  strict 
analogy  with  the  case  of  a  stream  of  water 
not  navigable;  and  the  same  rule  applies  to 
a  private  street  as  well  in  the  city  as  in  the 
country,  opened  by  the  grahtor,  upon  which 
be  sells  house  lots  bounding  upon  it"  Trus- 
tees of  Hawesvllle  v.  Lander,  71  Ky.  (8  Bush) 
679,  680  (citing  Washb.  Real  Prop.  p.  636). 
But  this  doctrine  does  not  extend  to  a  case 
where  the  courses  and  distances  In  a  de- 
scription of  land  brings  it  only  to  the  north 
side  of  a  road,  and  therefore  the  land  does 
not  extend  in  such  cases  to  the  middle  of  the 
highway.  Jackson  v.  Hathaway  (ix.  Y.)  15 
Johns.  447,  453,  8  Am.  Dec.  263. 

By  a  general  and  now  well  established 
rule  of  construction,  a  boundary  "on  the  coun- 
try road''  includes  the  fee  in  the  land  to  the 
middle  of  the  road,  if  owned  by  the  grantor, 
even  though  the  deed  fixes  the  call  as  begin- 
ning on  the  southerly  side  of  the  road. 
O'Connell  v.  Bryant,  121  Mass.  557. 

But  when  It  appears  that  the  road  was 
in  fact  owned  by  another,  the  terms  of  the 
deed  are  satisfied  by  a  title  extending  to  the 
roadside.  Dunham  v.  Williams,  37  N.  Y.  251, 
252. 

Where  a  deed  describes  the  land  as 
bounded  as  follows:  "Commencing  on  the 
road"  at  a  certain  point;  thence  west,  etc. — 
the  presumption  Is  that  the  measurements 
commenced  from  the  side  of  the  road  instead 
of  the  center;  but  the  acts  of  the  parties 
contemporaneous  with  the  delivery  of  the 
deed  in  fixing  the  monument  and  fencing  the 
lot  as  if  the  measurements  commenced  from 
the  center  of  the  road  are  admissible  in  evi- 


dence upon  the  question  of  constnictlon  to  be^ 
given  the  deed.  Dodd  v.  Witt,  29  N.  B.  470, 
139  Mass.  63,  52  Am.  Rep.  700. 

Where  land  is  conveyed  and  described 
by  a  lot  number  as  indicated  on  a  map,  and 
the  land  fronts  on  a  road  or  highway,  tire 
boundary  will  be  the  center,  and  not  the  side, 
of  the  road.    Lee  ▼.  Lee  (N.  Y.)  27  Hun,  t,  4. 

So  a  deed  conveying  land  by  metes  and 
bounds,  where  one  of  the  boundary  lines  is 
described  as  extending  to  a  post  standing 
on  the  south  side  of  the  road,  thence  bound- 
ing the  road  north,  87  degrees  west,  estab- 
lishes a  boundary  at  the  side,  and  not  at  tlie 
center  of  the  highway.  Hunt  y.  Brown,  2S 
Atl.  1029,  76  Md.  48L 

As  center  of  stream  In  bonndnrles* 

A  boundary  "on  a  stream"  or  •*by  a 
stream"  or  '*to  a  sti'eam"  includes  the  flats, 
at  least  to  the  low-water  mark,  and  in  many 
cases  -to  the  middle  thread  of  the  river. 
Thomas  ▼.  Hatch  (U.  8.)  23  Fed.  CSas.  940, 
949. 

The  words  "on  a  stream,**  when  used  to 
designate  a  boundary  of  land  on  a  nonnavl^^ 
able  stream,  will  be  construed  to  mean  the 
thread  of  the  stream.  Indiana  r.  Milk  (U. 
8.)  11  Fed.  889,  39S. 

In  construing  a  deed  describing  certain 
land  as  bounding  on  a  brook.  Chief  Justice 
Shaw  says:  'The  court  are  of  the  opinion 
that  this  description  'bounding  on'  the  brook. 
In  the  absence  of  other  words  to  control  and 
modify  the  natural  and  legal  effect  of  such 
description,  carried' the  grant  to  the  center 
of  the  brook  only,  and  did  not  include  the 
entire  bed  of  the  brook.  In  some  of  the 
earlier  deeds  this  brook  is  described  as  a 
stream,  dividing  the  land  from  that  on  the 
other  side.  We  say  the  natural  construction 
— ^the  construction  most  likely  to  conform  to 
the  intent  of  the  parties — because  such  di- 
vision would  be  most  beneficial  to  both  par- 
ties by  affording  to  both  a  watering  place 
for  cattle,  the  use  of  the  water  for  irrigation 
and  other  useful  purposes."  Newhall  t.  Ire- 
son,  79  Mass.  (13  Gray)  262,  263. 

"On  the  canar*  may  be  used  to  designate 
the  line  of  the  excavation  to  the  line  of  the 
water,  or  the  water  course  generally,  ac- 
cording to  circumstances;  and  where,  in  an 
exchange  of  land  between  farmers,  the  ex- 
pression was  used  to  indicate  a  permanent 
boundary  between  them,  it  carried  the  bound- 
ary to  the  center  of  the  canal.  Agawam 
CSanal  Qo.  t.  Bdwards,  86  Ck)nn.  476,  501. 

As  grmnt  of  risl^t  of  waj  ratlior  tlaan 
title. 

The  word  '"upon,"  when  used  in  a  grant 
of  a  right  of  way  'in,  upon,  and  through 
lands  of  U.,"  speaks  an  intent  to  concede  a 
mere  passage,  and  not  to  convey  title  to  the 
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land  Itself.     Ubl  y.  Ohio  Blrer  B.  Oo^  41 
S.  BL  340,  341,  61  W.  Va.  lOe. 

Am  in,  emam  of. 

As  used  in  a  will  providing  that,  upon 
tbe  death  of  either  of  the  testator's  children 
learing  issue^  the  principal  of  such  child's 
share  should  go  to  and  be  distributed  among 
Jie  issue  of  such  deceased,  "upon"  is  equiv- 
alent to  the  phrase  "in  case  of.'*  Appeal  of 
Boberts,  59  Pa.  (9  P.  F.  Smith)  70,  98  Am. 
Dec  312.  It  is  intended  to  fix  the  time  of 
tlie  vesting  of  devises  by  deceased  children 
of  tbeir  shares  Appeal  of  Conrow  (Pa.)  8 
Aa  I3»  14. 

Am  OB  mrf aee  of* 

'The  court  in  Arbenz  v.  Wheeling  &  H. 
B.  a.  Co.,  10  S.  B.  14,  33  W.  Va.  1.  6  L.  R. 
A.  371,  in  holding  that  a  statute  giving  a 
railroad  company  the  right  to  construct  its 
railway  across,  along,  or  upon  any  street, 
highway,  road,  or  turnpike,  but  requiring 
such  corporation  to  restore  the  street,  high- 
way, road,  or  turnpike  to  its  former  state, 
or  to  such  state  as  not  to  have  impaired  its 
usefulness,  did  not  preclude  the  railroad  com- 
pany from  making  a  cut  or  excavation  in 
the  street  in  such  a  manner  as  to  appropriate 
a  portion  of  the  street  to  its  exclusive  use^ 
If  tbe  excavation  did  not  occupy  the  entire 
street  or  such  substantial  portion  thereof  as 
would  substantially  prevent  the  use  of  the 
street  by  the  public  as  a  highway,  said,  in 
answer  to  the  contention  that  by  the  use  of 
the  words  'across,  along,  or  upon,'  the  Legis- 
lature intended  to  limit  the  road  to  a  surface 
use  of  the  street  in  a  manner  not  precluding 
the  use  of  the  entire  street  by  the  public, 
that  the  word  'upon'  in  the  statute  does  not 
necessarily  mean  upon  the  common  grade 
of  the  street,  and  that  the  words  'upon  and 
along*  must  be  construed  with  reference  ta 
the  context  and  the  subject  in  controversy. 
They  must  be  understood  to  mean  along.  In 
the  street,  at,  above,  or  below  the  common 
level  of  the  existing  or  changed  surface  of 
the  street,  according  as  the  particular  facts 
and  circumstances  may  require."  Cleveland, 
C  G.  &  St  L.  B.  Go.  V.  City  of  Cincinnati, 
1  Ohio  Probate,  269,  270. 


The  word  "on,"  as  used  In  the  compact 
entered  into  between  Pennsylvania  and  New 
Jersey  providing  for  jurisdiction  over  of- 
fenses committed  on  the  Delaware  river,  is 
used  in  the  sense  of  "over."  Commonwealth 
T.  Hoyt,  22  Pa.  Co.  Ct  B.  414,  418. 

In  the  case  of  Mllbum  y.  City  of  Cedar 
Bapids,  12  Iowa,  246,  in  construing  a  statute 
authorizing  railroad  corporations  to  raise  or 
lower  any  turnpike,  plank  road,  or  other 
way  for  the  purpose  of  having  their  railroad 
pass  over  or  under  the  same,  it  was  held 
that  hi  the  sense  of  the  statute  the  words 
"ovtt  and  upon"  are  synonymous,  and  In- 


clude the  idea  of  crossing  highways  on  the 
surface  thereof,  and  also  running  upon  them 
lengthwise.  Gear  v.  C.  a  &  D.  B.  Co.,  48 
Iowa,  83,  84;  City  of  Clinton  v.  Cedar  Bapids 
&  M.  R.  B.  Co.,  24  Iowa,  455,  472. 

Aa  witliln  a  reasonable  tlato  after. 

"On,"  as  used  in  Gen.  St  c.  25,  f  6,  pro- 
viding that  it  shall  be  the  duty  of  commis- 
sioners, on  receiving  the  report  of  viewers 
for  the  opening  of  a  road,  to-  cause  the  same 
to  be  read  before  their  meeting,  etc.,  should 
not  be  construed  to  mean  "immediately  on," 
but  to  mean  "on  or  within  a  reasonable  time 
thereafter,"  so  that  the  commissioners  are 
not  compelled  to  take  final  action  at  their 
first  meeting,  but  may  postpone  such  action 
until  some  subsequent  meeting.  Masters  v. 
McHoUand,  12  Kan«  17,  25. 

Orossins* 

Within  the  meaning  of  Const  art  8,  i 
18,  and  Laws  1890,  c.  565,  ||  90,  91,  prohibit- 
lug  the  construction  or  operation  of  street 
railroads  upon  streets  or  highways  without 
the  consent  of  the  local  authorities,  a  street 
railroad  crossing  a  street  or  highway  is  con- 
structed upon  such  street  or  highway  as  well 
as  when  it  follows  the  course  thereof.  A 
road  across  a  railway  is  built  upon  it  In 
re  Syracuse  A  S.  B.  By.  Co.,  68  N.  Y.  Supp. 
881,  882,  83  Misc.  Bep.  510. 

The  statutory  authority  given  by  Laws 
1899,  c.  712,  authorizing  the  taxation  of  spe- 
cial franchises  of  railroads  situated  in,  upon, 
under,  or  above  any  highway,  includes  the 
franchise  of  a  railroad  in  a  highway  cross- 
ing, though  the  word  "across"  was  in  the 
original  draft  of  the  act,  and  omitted  on  its 
final  passage,  as  the  word  "upon"  had  been 
formally  construed  to  include  a  highway 
crossing  when  used  in  connection  with  it 
Judge  Cullen,  in  Osborne  v.  Jersey  City  A 
A.  By.  Co.  (N.  Y.)  27  Hun,  589,  in  consider- 
ing the  question  whether  an  order  of  the 
Supreme  Court  was  necessary  to  authorize 
the  construction  of  a  railroad  across  a  high- 
way, and  in  construing  the  act  of  1864,  which 
provided  that  nothing  therein  contained 
should  be  construed  to  authorize  the  con- 
struction upon  and  along  any  highway  with- 
out an  order  of  the  Supreme  Court  authoris- 
ing the  same,  said:  "We  think  that  wher- 
ever a  railroad  is  constructed  on  the  surface 
of  the  highway  it  is  along  and  upon  so  much 
of  the  highway  as  is  occupied  by  it"  In  the 
case  of  People's  Bapid  Transit  Co.  v.  Dash, 
125  N.  Y.  93,  26  N.  B.  25,  10  L.  B.  A  728, 
the  Court  of  Appeals  was  called  upon  to  con- 
strue an  act  which  prohibited  the  building 
of  a  railroad  in,  upon,  or  along  any  or  either 
of  the  streets  or  avenues  of  the  city  of  New 
York,  except  under  the  authority  and  subject 
to  such  regulations  as  the  Legislature  might 
thereafter  provide.  It  la  urged  that  this  act 
only  prohibited  the  building  of  a  railroad 
through  a  portion  of  the  length  of  the  street. 
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but  did  not  apply  to  the  crossing  of  the 
street  The  court  refused  to  consent  to  such 
a  construction  of  the  statute,  and  Judge 
Peckham  says:  "If  the  road  were  built 
through  the  length  of  the  street,  its  location 
might  be  easily  described  by  the  use  of  any 
one  of  the  three  words  contained  In  the  stat- 
ute— 'In,'  'upon,'  or  'along'  such  street  But 
to  describe  a  road  which  simply  crossed  a 
street  as  being  built  along  such  street  would 
bo  using  language  neither  appropriate  nor  ex- 
act To  say  of  such  a  road  that  It  would 
be  in  or  upon  that  street  at  the  point  where 
the  road  crossed  it  would  be  both  appropriate 
and  exact.  There  Is  a  difference  in  the  mean- 
ing of  these  three  words  as  used  In  the  stat- 
ute, and  some  effect  should  be  given  to  such 
difference.  If  their  meaning  be  construed  to 
simply  prohibit  a  railroad  along  the  length 
of  the  street,  no  effect  whatever  Is  g^ven  to 
this  difference.  The  words  used  are  certainly 
apt  to  describe  a  railroad  which  crosses  the 
street  Such  railroad  Is  plainly  for  that  dis- 
tance both  In  and  upon  the  street  which  it 
crosses.  If  not  In  or  upon  it  at  that  point, 
where  Is  It?  No  description  of  Its  where- 
abouts at  that  particular  point  is  better  than 
to  say  that  It  Is  In  or  upon  the  street  where 
It  crosses.  It  is  sufficient,  and  it  Is  true.  It 
is  not  necessary  that  the  railroad  should 
pass  along  the  surface  of  the  street  in  order 
to  be  in  or  upon  It"  New  York,  L.  &  W. 
Ry.  Co.  V.  Roll,  66  N.  Y.  Supp.  748»  751,  32 
Misc.  Rep.  821. 

ON  OB  ABOUT. 

The  phrase  "on  or  about"  a  certain  day 
is  not  a  sufficiently  definite  description  as  to 
time  and  place  of  the  occurrence  of  an  ac- 
cident to  constitute  a  compliance  with  Laws 
1889)  c.  440,  providing  that  no  action  shall 
be  maintained  against  a  village  unless  the 
claim  shall  have  been  presented  and  notice 
of  the  time  and  place  at  which  the  injuries 
were  received  filed  with  the  village  clerk. 
Lee  v.  Village  of  Greenwich,  63  N.  Y.  Supp. 
160,  161,  48  App.  Dlv.  391. 

"On  or  about,"  as  used  In  a  finding  that 
a  building  on  which  a  mechanic's  Uen  was 
claimed  was  completed  on  or  about  a  certain 
date,  is  a  relative  term,  and,  the  filing  of  the 
notice  of  a  mechanic's  lien  being  required  to 
be  made  within  a  certain  number  of  days 
after  the  completion  of  the  building.  It  Is 
uncertain  and  Indefinite.  "On  or  about"  is 
sufficiently  definite  In  certain  connections, 
but  In  cases  of  this  kind,  where  the  right  of 
a  person  depends  upon  his  doing  a  particular 
thing  within  a  definite  number  of  days  after 
a  certain  event,  it  is  necessary  for  him  to 
allege  and  prove  that  the  acts  were  per- 
formed within  the  time  required  by  law. 
Oohn  V.  Wright,  26  Pac.  643,  89  Cal.  86. 

The  use  of  the  words  "on  or  about"  In 
a  statement  filed  by  the  claimant  of  a  me- 
chanic's lien  with  the  clerk  of  a  district 


court  In  order  to  preserve  his  lien,  that  tbe 
contract  under  which  he  claims  was  made 
on  or  about  a  certain  day,  does  not  preclude 
the  claimant,  In  a  contest  with  a  mortgagee 
of  the  property  on  which  the  Hen  Is  claimed, 
from  Introducing  evidence  showing  the  ex- 
act date  of  the  contract  Mitchell  v.  Penfield^ 
8  Kan.  186,  188. 

A  statement  for  mechanic's  Hen  tliat 
certain  materials  were  furnished  "on  or 
about"  the  1st  day  of  July,  though  somewbat 
indefinite  and  uncertain  as  to  time,  will  not 
be  held  to  extend  as  far  back  as  May  24 tb. 
Santa  Monica  Lumber  &  Mill  Ck>.  v.  Hege 
(Cal.)  48  Pac.  69,  71. 

A  contract  for  the  sale  of  oil  provided 
that  the  same  was  to  be  sent  by  a  vessel 
sailing  '*on  or  about"  the  15th  of  March. 
Held,  that  such  term,  referring  to  the  tlnie 
of  sailing,  did  not  constitute  a  warranty,  and 
the  buyer  was  therefore  not  discharged  from 
his  obligation  to  pay  for  and  receive  the  oil 
because  the  vessel  did  not  sail  until  March 
26th.    Hawes  v.  Lawrence,  4  N.  Y.  345,  34a 

The  expression  '*on  or  about"  a  certain, 
date  Is  held  to  be  Just  as  consistent  with  a 
day  or  two  after  the  date  as  before.  Paine 
y.  State  Land  Office  Oom'r,  66  Mich.  245, 
248,  33  N.  W.  491. 

The  words  "on  or  about,"  in  a  lease  of 
a  mill  privilege,  consisting  of  land,  water 
power,  etc.,  and  giving  the  lessee  the  priv- 
ilege of  laying  logs,  boards,  and  other  lumber 
on  or  about  said  privilege,  does  not  operate 
as  a  permission  for  the  lessee  to  occupy 
lands  of  the  lessor  lying  outside  the  mill  priv- 
ilege.   Thompson  t.  Banks,  43  N.  H.  540,  541. 

In  elvU  pleadings* 

A  complaint  in  an  action  on  a  fire  policy^ 
alleging  that  plaintiff  gave  notice  to  defend- 
ant of  the  loss  within  60  days  after  the  fire, 
as  required  by  the  policy,  is  not  rendered 
sufficient,  as  a  compliance  with  the  policy, 
by  the  fact  that  in  alleging  the  date  of  the 
fire  and  date  of  the  giving  of  notice  it  states 
that  such  events  occurred  "on  or  about"  cer- 
tain dates.  National  Wall  Paper  Co.  v.  As- 
sociated Manufacturers'  Mut  Fire  Ins.  Corp., 
70  N.  Y.  Supp.  124,  126,  60  App.  Div.  222. 

Where  a  statute  required  a  claim  for 
lands  to  be  presented  within  six  months,  a 
bill  alleging  that  the  papers  were  filed  "on 
or  about"  the  day  when  the  time  of  presenta- 
tion was  over  should  be  construed  as  ren- 
dering the  pleading  defective,  the  words  be- 
ing Just  as  consistent  with  a  day  or  two  after 
as  before.  Paine  v.  State  Land  Office  Com'r, 
33  N.  W.  491,  493,  66  Mich.  245. 

In  Indiotments  or  informations. 

Where  it  Is  necessary  to  define  the  time* 
of  the  commission  of  an  offense  In  an  indict- 
ment, the  use  of  the  term  "on  or  about"  a 
certain  day  rendered  the  Indictment  void  for 


ON  OB  ABOUT 


4967 


ON  OB  BEFOBE 


uncertainty.  United  States  t.  WIdbIow  (U. 
8.)  28  Fed.  Caa.  737.  738;  United  States  ▼. 
Crittenden  (U.  8.)  25  Fed.  Cas.  094. 

Gr.  Prac  Act,  |  160,  declares  that  the 
precise  time  of  the  commission  of  an  offense 
need  not  be  stated  in  the  indictment,  but  it 
is  sufficient  if  shown  to  be  before  the  finding 
of  the  indictment,  and  within  the  period  of 
hmitations,  except  where  time  is  an  indis- 
pensable ingredient  of  the  offense.  Held, 
that  the  use  of  the  words  "on  or  about"  a 
certain  day  within  the  period  of  limitations, 
defining  the  time  of  the  commission  of  a  rape, 
did  not  render  the  indictment  bad  for  un- 
certainty. State  V.  Thompson,  27  Pac.  849, 
350,  10  Mont  549. 

Where  an  information  in  a  prosecution 
for  murder  alleged  that  on  or  about  a  certain 
time  the  murder  was  committed,  the  words  | 
"or  about"   should  be   treated   as    without  j 
meaning  and  as  surplusage,  and  hence  "on  \ 
or  about"  August  11,  1882,  should  be  con- 
Btrued  to  mean  August  11,  1882,  and  was 
Bufficiently  definite.     State  t.  Harp,  8  Pac. 
432,  433,  31  Kan.  496. 

The  term  "on  or  about,*'  used  in  a  com- 
plaint for  the  illegal  sale  of  intoxicating  liq- 
uors in  the  allegation  of  the  time  of  the  sale, 
renders  the  complaint  void  for  uncertainty. 
Nor  can  sudi  words  be  treated  as  surplusage 
and  stricken  out,  for.  If  that  were  allowed, 
the  complaint  would  allege  an  exact  day,  j 
which  the  allegation  appears  was  not  the 
intention.    State  t.  Baker,  84  Me.  52,  53. 

The  term  "on  or  about,"  as  used  In  a  i 
warrant  alleging  that  the  offense  was  com- 
mitted on  or  about  January  2,  1891,  did  not 
render  the  allegation  as  to  time  indefinite, 
BO  as  to  require  the  proceedings  to  be 
quashed,  where  the  information  based  on  the 
warrant  alleged  that  the  crime  was  commit- 
ted on  January  2,  1891.  People  t.  Flock, 
50  N.  W.  237.  100  Mich.  512. 

The  use  of  the  phrase  "on  or  about"  in 
an  Indictment  charging  defendant  with  com- 
mitting the  offense  of  arson  on  or  about  a 
specified  date  does  not  render  the  informa- 
tion fatally  defective  for  uncertainty,  since 
Comp.  Laws,  i  7245,  provides  that  the  pre- 
cise time  when  an  offense  is  committed  need 
not  he  specified  in  the  indictment,  except 
when  time  is  a  material  ingredient  State 
V.  McDonald  (S.  D.)  91  N.  W.  447. 

When,  with  reference  to  a  particular  day, 
the  words  "on  or  about"  are  used  in  an  in- 
dictment or  information,  the  last  two  words 
shall  be  regarded  as  mere  surplusage.  Hor- 
ner's Rev.  St.  Ind.  1901,  f  1738. 

OH  OB  ABOUT  THE  FBE108SS. 

See  "On  the  Premises." 

"On  or  about  his  premises,*'  as  used  in 
Code,  I  4204,  providing  a  penalty  for  the 


sale  of  liquor  by  any  person  on  or  about 
his  premises  without  first  procuring  a  license 
therefor,  etc.,  includes  a  sale  from  a  jug 
which  defendant  had  in  a  field  where  he  was 
working  with  others,  more  than  a  mile  from 
his  house^  and  in  the  plantation  of  another 
person  over  which  he  had  no  control.  Powell 
V.  State,  63  Ala.  177. 

"On  or  about,"  in  Code  1886,  |  4036,  pro- 
hibiting the  sale  of  liquor  to  be  drunk  on  or 
about  the  premises  of  the  seller,  character- 
izes a  place  four  or  five  steps  from  defend- 
ant's store,  although  in  a  public  highway. 
Whaley  v.  State,  6  South.  880,  381,  87  Ala. 


ON  OB  BEFOBS. 

''On  or  before,'*  as  used  in  a  contract 
entitling  a  party  to  a  conveyance  of  a  tract 
of  real  estate  on  the  payment  of  a  certain 
sum  on  or  before  a  certain  date,  is  to  be 
construed  as  authorizing  a  payment  on  any 
date  before  the  specified  day.  Wall  v.  Simp- 
son, 29  Ky.  (6  J.  J.  Marsh.)  165,  156,  22  Am. 
Dec.  72. 

'*On  or  before,"  as  used  in  a  notice  by  a 
comptroller  requiring  a  bank  to  pay  to  the 
treasurer  of  the  state,  on  or  before  the  1st 
day  of  January  then  next,  one-half  of  1  per 
cent  of  its  capital  stock,  such  sum  to  con- 
tinue payable  each  year  until  the  safety  fund 
should  be  reimbursed,  means  that  the  pay- 
ment may  be  made  any  indefinite  time,  no 
matter  how  long,  before  January  Ist,  and 
necessarily  implies  that  the  ground  or  cause 
of  payment,  the  consideration  or  indebted- 
ness, was,  prior  to  the  time,  complete.  Peo- 
ple Y.  Walker  (N.  Y.)  21  Barb.  630,  643. 

"On  or  before,"  as  used  in  a  policy  de- 
claring that  it  shall  determine  if  the  pre- 
mium is  not  paid  on  or  before  the  day  fixed, 
means  at  any  time  in  advance  of  the  instant 
of  the  expiration  of  the  policy.  Sheerer  v. 
ManhatUn  Life  Ins.  Oo.  (U.  S.)  20  Fed.  886, 


The  term  "on  or  before"  in  a  teacher's 
contract,  requiring  payment  on  or  before  the 
end  of  the  term,  may,  as  a  matter  of  strict 
interpretation,  only  require  payment  at  the 
end  of  the  term;  but  where  the  compensa- 
tion is  rated  in  the  contract  by  the  month, 
and  it  appears  that  it  was  understood  be- 
tween the  teacher  and  the  majority  of  the 
board  that  it  should  be  paid  monthly,  and 
that  such  is  the  common  and  convenient  us- 
age, we  are  not  prepared  to  say  that  the  re- 
fusal of  payment  by  the  school  director  might 
not  be  regarded,  if  willful  or  proceeding 
from  some  motive  beyond  a  desire  to  do 
his  duty,  as  an  abuse  deserving  censure. 
Geddes  v.  Town  Board,  9  N.  W.  431,  432,  46 
Mich.  316. 

A  notice  by  a  landlord  to  his  tenant  to 
move  "on  or  before"  the  date  when  the  lease 
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expires  means  that  the  landlord  will  insist 
on  his  legal  right  to  haye  the  tenant  move 
out  before  the  last  day  of  the  term,  and  is 
not  a  continuing  ofTer  to  accept  a  surrender 
of  the  existing  lease  wheneyer  the  tenant 
elects  to  make  it  Koehler  t.  Scheider,  10 
N.  Y.  Supp.  101.  102,  16  Daly,  235. 

Am  at  or  before. 

Within  a  certain  period  "on  or  before^' 
a  day  named,  and  "at  or  before"  a  certain 
day,  are  equivalent  terms,  and  the  rales  of 
constraction  apply  to  each  alike.  Leader  t. 
Plante,  50  AtL  54,  05  Me.  839,  85  Am.  St 
Rep.  415. 

As  between* 

"On  or  before,"  as  mied  In  the  retnm  of 
surveyors  of  a  public  road,  reciting  that  the 
road  should  be  opened  on  or  before  the  1st 
day  of  September  next.  In  their  natural,  le- 
gal, and  correct  construction  mean  that  the 
surveyors  shall  open  the  road  between  the 
day  of  the  return  and  the  Ist  day  of  Sep- 
tember. In  re  Public  Road  In  Middlesex 
and  Monmouth  CountieB,  4  N.  J.  Law  (1 
Southard,  290,  292. 

As  renderins  note  nonneKotiable* 

"On  or  before  the  day  named,"  as  used 
in  a  note,  did  not  render  the  same  nonne- 
gotiable  by  reason  of  the  fact  that  the  date 
of  payment  was  uncertain,  since  the  day  of 
payment  was  certain  to  arrive;  for,  while  it 
was  trae  the  maker  might  pay  sooner  if  he 
chose,  such  option,  if  exercised,  would  be  a 
payment  in  advance  of  the  legal  liability  to 
pay,  and  nothing  more,  such  provision  having 
no  effect  on  the  negotiability  of  a  note.  Chi- 
cago Railway  Equipment  Co.  v.  Merchants' 
Bank,  10  Sup.  Ct  999,  1003,  136  U.  S.  268, 
84  U  Ed.  849. 

As  givine  option  as  to  payn&ent  of  note. 

Promissory  notes  due  on  or  before  cer- 
tain dates  are  due  and  payable  at  any  time 
not  later  than  such  dates,  when  the  maker 
may  elect  to  treat  them  as  due.  Burlington 
Ins.  Co.  V.  McLeod,  8  Pac.  124,  126,  34  Kan. 
189;  Mattison  v.  Marks,  31  Mich.  421,  422,  18 
Am.  Rep.  197. 

A  note  payable  on  or  before  a  certain 
day  is  payable  on  that  day  so  far  as  the 
maker  is  concernedt  and  means  that  he  may 
pay  it  before  if  he  wishes  to,  but  may  put 
it  off  until  the  day  named.  The  use  of  the 
words  "on  or  before"  does  not  render  the 
note  ambiguous  as  to  its  legal  effect,  or  ren- 
der parol  testimony  admissible  to  show  that 
it  was  to  be  paid  before  the  day  named. 
James  ▼.  Benjamin,  72  Ga.  185. 

ON  Aocoinrr  of. 

"On  account  of,"  as  used  In  Act  May  12; 

1891  (P.  L.  54),  making  moneys  due  for  la- 
bor and  iervices  accruing  within  six  months 


preceding  the  sale  or  transfer  of  the  em- 
ployer's property,  on  account  of  Insolvency  or 
death  of  such  employer,  preferred  liens  on 
such  piroperty,  means  by  reason  of;  because 
of  the  one  or  the  other.  Brown  v.  German- 
American  Title  &  Trust  Go.,  84  Atl.  335,  343, 
174  Pa.  443. 

An  order  directing  the  lessees  to  pay  a 
certain  sum  on  account  of  the  drawer's  share 
in  certain  rent,  which  was  to  become  due  at 
a  subsequent  date^  was  equivalent  to  a  di- 
rection that  the  sum  should  be  paid  out  of 
the  drawer's  share  of  the  rent,  and  con- 
stituted a  designation  of  the  particular  fund 
out  of  which  the  payment  was  to  be  made. 
Rice  V.  Porter's  Adm'n^  16  N.  J.  Law  (1 
Har.)  440,  44a 

"On  account  of,"  used  in  a  receipt,  ''Re- 
ceived of  Gapt  B.  Smith  50  barrels  of  pro- 
visions on  account  of  K.,"  did  not  mean  that 
the  provisions  had  been  sold,  nor  that  they 
were  received  by  the  receiptor,  on  an  account 
due  from  K.,  but  rather  that  K.  owned  the 
property;  and  hence  parol  evidence  was  ad- 
missible to  show  that  the  receiptor  received 
the  provisions  to  sell  as  a  commission  mer- 
chant, and  that  he  sold  the  same  in  the 
usual  course  of  business.  McKinstry  t. 
Pearsall  (N.  Y.)  3  Johns.  819. 

A  policy  of  insurance  on  *a  ressel  "on 

account  of **  is  equivalent  to  a  policy 

"for  whom  it  may  concern,"  and  hence,  in 
an  action  on  such  a  policy,  proof  aliunde  may 
be  given  to  show  the  real  parties  in  interest 
Burrows  v.  Turner  (N.  T.)  24  Wend.  276,  278, 
35  Am.  Dec.  622. 

ON  ACGOinrr  of  001.0B. 

Act  Gong.  1863,  giving  certain  privileges 
to  the  Alexandria  A  W.  R.  Go.,  provided 
that  "no  person  shall  be  excluded  from  the 
cars  on  account  of  color."  Held^  that  this 
meant  that  persons  of  color  should  travel 
in  the  same  cars  that  white  ones  did,  and 
along  with  them  in  such  cars»  and  that  the 
company's  providing  cars  assigned  exclu^ 
slvely  to  colored  people,  although  such  cars 
were  as  good  as  those  assigned  exclusively 
to  white  persons,  and  In  fact  the  very  cars 
which  were  at  a  certain  time  assigned  ex- 
clusively to  white  persons,  was  not  a  com- 
pliance with  the  provision.  Washington,  A. 
A  G.  R.  Co.  V.  Brown,  84  U.  S.  (17  Wait)  445, 
452,  21  U  Ed.  675. 

ON  AOGOtTNT  OF  FBEZOHT. 

Where  a  policy  insured  the  owner  of  a 
ship  "on  account  of  freight"  of  the  cargo 
loaded  on  her,  such  Interest  was  thereby  suf- 
ficiently described^  and  operated  to  insure 
the  owner  against  liability  to  repay  to  the 
charterer  money  advanced  by  him  in  part 
payment  of  the  freight  which  the  ship  was  to 
cam  for  transportation  of  the  goods  loaded 
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on  lier,  notwithstuidiiif  the  word  'freiglit,'* 
used  in  its  technical  senscb  would  not  include 
m^  mon«7  freight,  «■  such  does  not  become 
due  until  completion  of  the  voyage  and  de- 
llTeiy  of  the  good&  Hall  r.  Janson,  4  BL  ft 
BL500.  50a 

Where  the  owners  of  a  Mg  procured 
plalTitlffs  to  load  the  same  with  a  home  cargo 
at  a  port  to  which  the  captain  had  been 
forced,  and  the  charterers  furnished  the  cap- 
tain with  money  to  cover  disborsements  un- 
der an  arrangement  that  such  adrances  were 
fumiabed  on  account  of  freight  which  the 
▼esael  was  to  earn,  the  charterer's  interest  in 
the  funds  so  furnished  was  properly  de- 
scribed in  a  policy  issued  to  them  as  ''ad- 
Tance  on  account  of  freight"  Wilson  r.  Mar* 
tin,  U  Bxch.  684,  69K. 

OV  AOCOUNT  OF  WHOM  IT  MAT  OON- 
OEHH. 

Bee  ''Whom  It  May  Concem.** 

OH  AH  EQUAX.  FOOTXHO. 

Bee  ''Equal  Footing." 

OHABBIVAXi. 

The  words  "on  arriyal,**  In  an  Instme- 
tlon  to  a  consignee  to  sell  goods  on  arriral, 
do  not  mean  that  the  property  consigned 
must  be  sold  within  one  minute  or  flve  min- 
utes after  its  arrlTal,  but  Just  as  soon  there* 
after  as  it  can  be  sold  without  a  manifest 
aacrlflce;  and  the  length  of  time  depends 
apan  the  circumstances  of  the  case,  it  being 
tor  the  jury  to  say  what  is  a  reasonable  time. 
Bnrnard  y.  Yoss,  8  Ohio  Dec.  221. 

An  instruction  to  a  factor  to  sell  goods 
en  arrlyal  is  to  be  conftrued  as  requiring 
an  immediate  sale  on  the  arriyal  of  the  goods 
if  possible,  even  though  for  less  than  the 
market  price.  Brans  t.  Boot;  7  N.  Y.  186, 
1S8»  57  Am.  Dec  612. 

Where  an  agreement  was  for  the  de- 
liTery  of  goods  on  arrival,  to  be  delivered 
with  all  convenient  speed,  "but  not  to  exceed 
a  given  day,"  arrival  in  time  for  delivery  on 
the  day  given  was  a  condition  precedent 
Alewyn  t.  Pryor,  By.  &  M.  406. 

ovbaHn 

When  a  defendant  Is  said  to  be  'V>n 
baU"  or  to  have  "given  bail,"  it  is  intended 
to  apply  as  well  to  recognizances  as  to  bail 
bonds.    Code  Cr.  Proc.  Tez.  18d5,  art  807. 

OH  BEKAZ.F  OF. 

The  words  "on  behalf  of,**  In  an  affi- 
davit for  garnishment,  stating  that  "A.  B^ 
an  behalf  of  C  B^  being  duly  sworn  on  oath. 


says,''  etc..  Is  not  a  part  of  the  affldavit 
which  is  verified  by  the  oath  of  the  party 
making  it  Miller  v.  Chicago,  M.  &  8t  P. 
By.  Co.,  17  N.  W.  180,  131,  B8  Wis.  810. 

A  contract  by  certain  parties  "on  behalf 
or*  others  prima  fade  imports  that  they 
made  the  contract  only  as  agents^  and  can- 
not be  said  to  be  ambiguous.  Lewis  v. 
Nicholson,  18  AdoL  A  B.  503,  512. 

««On  behalf  <tf,"  as  used  in  a  contract 
stipulating  that  it  was  agreed  "between  J., 
of  the  first  part,  and  a,  of  the  other  part,  on 
behalf  of  the  O.  By.  Ck>.,"  and  signed  by  J. 
and  by  0.,  did  not  constitute  a  contract  on 
the  part  of  the  principals  alone,  but  the  con- 
tracting party  was  bound  notwithstanding 
the  use  of  the  words  "on  behalf  of."  Cooke 
T.  Wilson*  1  C.  B.  (N.  8.)  153»  162. 

ON  BOA&D. 

See  "Take  on  Board.** 

A  contract  for  the  transportation  of  flour 
from  Niles  to  Buffalo,  by  which  a  carrier 
agreed  to  deliver  the  flour  from  Niles  "on 
board**  at  Detroit  for  a  certain  amount,  can- 
not be  construed  to  mean  that  the  carrier 
would  have  the  property  so  removed  from 
the  cars  into  their  depot  at  Detroit  in  the  ca- 
pacity of  forwarding  merchants  or  ware- 
housemen, and  in  process  of  their  usual 
custom  see  that,  the  property  was  put  on 
board  some  suitable  water  craft  for  its  trans- 
portation East;  but  it  must  be  construed  to 
mean  that  the  carrier  acted  as  a  common 
carrier  until  the  flour  was  delivered  on  board 
some  ship,  and  that  it  did  not  cease  to  act 
in  that  capacity  as  soon  as  the  property  was 
deposited  in  their  depot,  there  being  a  special 
contract  to  deliver  the  property  on  board. 
The  liability  of  the  carrier  for  loss  of  the 
flour  by  fire  while  stored  in  its  warehouse  at 
Detroit  was  that  of  a  common  carrier,  and 
not  a  warehouseman.  Moore  v.  Michigan 
Cent  B.  Co.,  3  Mich.  23,  24. 

Insurance  was  effected  on  freight  of  a 
vessel  at  and  from  Cadiz  to  a  port  in  Sicily, 
and  at  and  from  thence  to  her  port  of  des- 
tination in  the  United  States.  Held,  that  the 
phrase  "freight  on  board*'  meant  that  the 
insurance  was  one  entire  risk  intended  to 
cover  all  the  freight  on  both  voyages,  and 
was  equivalent  to  freight  to  be  laden  on 
board,  so  that  the  Insurance  attached  when 
the  voyage  commenced,  though  i>art  of  the 
cargo  had  not  been  loaded  at  that  port.  Rob- 
inson V.  Manufacturers*  Ins.  Co.,  42  Mass.  (1 
Mete)  143»  140. 

ON  THE  BOOKS. 

A  corporation's  by-law  providing  that 
the  shares  of  stock  shall  be  transferable  only 
on  the  books  of  the  company,  etc.,  means 
that  the  assignment  "shall  be  literally  made 
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And  perfected  on  the  books."     Northop  t. 
Curtis,  6  GoniL  246,  263. 

ON  BOTH  8IDE8  OF  THE  BOAD. 

Tbe  pbrase  "on  botb  sides  of  tbe  road,** 
found  In  a  statute  providing  that  every  rail- 
road must  maintain  fences  on  botb  sides  of 
tbe  road,  means  tbe  margin  or  border  of  tbe 
entire  ground  used  as  a  roadway,  and  does 
not  mean  any  place  between  tbe  track  and 
margin  of  tbe  rlgbt  of  way.  People  ▼.  Oblo 
&  M.  R.  Co.,  21  UL  App.  23,  27. 

ONOAIX. 

*'On  call,"  as  used  in  an  Instrument  pay- 
able on  call,  Is  equivalent  to  tbe  expression 
"on  demand"  or  "wben  demanded."  Terri- 
tory ▼.  Hopkins,  59  Pac.  970,  982,  9  Okl.  133; 
Mobile  Sav.  Bank  v.  McDonnell,  4  Soutb.  346, 
347,  83  Ala.  595;  Meador  T.  Dollar  Savings 
Bank,  56  Ga.  605,  60a 

"On  call,"  as  used  in  a  bond  wblcb  by 
its  terms  is  payable  on  call,  signifies  tbat  It 
is  payable  immediately.  Bowman  v.  Mc- 
Cbesney  (Va.)  22  Grat  609,  612.  So,  also,  as 
used  in  a  certificate  payable  on  call.  Meador 
T.  Dollar  Sav.  Bank,  56  Ga.  605,  608. 

ON  A  DAT  OEBTAIR. 

See  "Day  Certain." 

ONDEMAlfD. 

Wbere  It  appears  from  a  contract  tbat  it 
was  tbe  intention  of  tbe  parties  tbereto  tbat 
tbe  money  was  to  be  paid  upon  demand,  tbe 
statute  of  limitations  does  not  begin  to  run 
until  an  actual  demand  of  payment  is  made. 
Horton  v.  Seymore,  85  N.  W.  551,  82  Minn. 
535;  Portner  v.  WUfabrt,  88  N.  W.  418,  419, 
85  Minn.  73. 

"Payment  of  a  sum  of  money  to  be  made 
on  demand,  as  a  condition  upon  wblcb  a 
mortgage  upon  real  estate  sball  be  dlscbar- 
ged,  means  payment  by  tbe  mortgagor  upon 
a  demand  made  upon  blm,  and  not  payment 
by  a  stranger  to  tbe  deed  witb  or  witbout 
a  demand."  Po]H>le  v.  Day,  123  Mass.  520, 
522. 

A  contract  to  fumlsb  coal  "on  demand" 
to  a  certain  mine,  but  tbat  tbe  daily  demand 
sball  not  exceed  one-half  tbe  dally  output 
of  tbe  mine,  indicates  tbat  tbe  coal  sball  be 
delivered  wben  required  by  tbe  plaintiff,  and 
tbat  no  more  tban  balf  of  tbe  daily  product 
of  tbe  mine  can  be  required  by  plaintiff. 
Tbe  demand  required  by  the  contract  need 
not  be  made  daily  as  the  coal  is  mined,  but 
may  be  made  for  the  future.  Watson  Coal 
A  Min.  Co.  ▼.  James,  33  N.  W.  622,  625,  72 
Iowa,  184. 

A  bank  deposit  payable  on  demand  is  a 
debt  payable  in  two  years,  within  Laws  1890, 


c  564,  f  58,  providing  tbat  no  stockholder  of 
a  corporation  sball  be  personally  liable  for 
any  debt  of  tbe  corporation  payable  witbln 
two  years  from  tbe  time  it  Is  contracted,  nor 
unless  an  action  for  its  collection  shall  be 
brought  within  two  years  after  tbe  debt  be- 
comes due.  Barnes  v.  Arnold,  61  N.  Y.  Supp. 
85,  90,  45  App.  Dlv.  314. 

In  motes  or  lionds. 

A  bond  which  by  its  terms  is  payable  on 
demand  is  payable  Immediately.  Bowman 
▼.  McChesney  (Va.)  22  Grat.  609,  612. 

The  words  "on  demand,"  in  a  promissory 
note  payable  on  demand,  do  not  mean  forth- 
with, but  have  several  signlflcations,  and 
mean  an  actual  call  or  demand  for  payment, 
and  are  not  merely  governed  by  tbe  law  con- 
trolling an  ordinary  negotiable  instrument. 
Crofoot  V.  Thatcher,  57  Pac.  171,  174,  19 
Utah,  212,  75  Am.  St  Rep.  725. 

Tbe  word  ''on  demand"  In  a  note  should 
not  make  the  demand  a  condition  precedent 
to  a  right  of  action,  but  Import  that  a  debt 
Is  due  and  demandable  immediately,  or  at 
least  that  the  commencement  of  a  suit  there- 
for is  a  sufficient  demand.  Appeal  of  An- 
dreas, 99  Pa.  421,  424. 

Wben  a  note  or  bill  is  payable  on  de- 
mand, tbe  statute  of  limitations  runs  from 
tbe  date  of  the  instrument,  and  not  from  ^ 
the  time  of  demand,  because  tbe  right  of  ac- 
tion accrues  immediately  upon  giving  the 
note^  and  it  makes  no  difference  whether  the 
note  is  payable  with  interest  or  with  Interest 
after  six  months.  Young  v.  Weston,  39  Me. 
492,  494. 

The  words  "on  demand"  have  a  precise 
legal  meaning.  They  do  not  limit  the  ob- 
ligation to  pay  presently,  but  are  used  to 
show  that  the  debt  is  due.  A  note  payable 
on  demand  after  three  months'  notice  is  due, 
and  tbe  statute  of  limitations  begins  to  run 
against  it  forthwith,  the  provision  as  to  no- 
tice being  merely  a  limitation  of  tbe  payee's 
right  to  sue.  Knapp  v.  Greene,  29  N.  Y. 
Supp.  350,  351,  79  Hun,  264. 

ON  DEMAlfD  AFTER  DATE. 

Tbe  expression  "on  demand  after  date" 
In  a  note  is  deemed  equivalent  to  the  words 
"on  demand,"  with  the  exception  that  the 
note  is  not  Immediately  due,  but  some  time 
must  elapse  before  demand  can  be  made,  and 
therefore  before  tbe  note  becomes  due.  Fo- 
ley T.  Bmerald  &  Phoenix  Brewing  Co.,  39 
Atl.  650,  651,  61  N.  J.  Law,  42a 

A  note  made  payable  on  demand  after 
date  is  payable  immediately.  Such  a  note 
is  due  at  once  without  an  actual  demand, 
and  tbe  statute  of  limitation  begins  to  ran 
against  it  immediately.  O'Nell  v.  Magner,  22 
Pac.  876»  877»  81  Cal.  631,  15  Am.  St  Bep. 
88. 
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m  DEPOSIT. 

"Money  on  depodV'  m7>  the  Ooort  of 
Appeals  of  New  York,  Is,  ex  ▼!  termini,  mon- 
ey placed  where  the  owner  can  command  it 
at  any  time."  Long  t.  Btraoa,  6  N.  B.  128, 
125,  7  N.  B.  708,  760^  107  Ind.  04,  57  Am. 
Bep.  87  (citing  Cnrda  t.  LeaTitt,  IB  N.  Y.  9). 

Where  a  depoaitary  acknowledges  in 
writing  to  liaye  received  a  certain  number 
of  dollars  "on  deposit  to  be  paid  on  demand," 
•ach  phrase  imports  not  a  contract  of  bail- 
ment, bat  a  loan  of  money  payable  presently 
or  on  demand.  Wright  ▼.  Paine,  62  Ala.  840, 
314.  34  Am.  B^.  24. 

OHTKEDOOB. 

The  phrase  **on  the  door,**  In  a  statute 
requiring  notice  of  a  tax  sale  to  be  posted 
on  the  conrthonse  door,  does  not  necessarily 
mean  on  the  swinging  panel  which  fills  the 
opening  or  entrance  to  the  building,  but  a 
conspicnons  posting  npon  the  building  at  the 
lido  of  the  opening,  or  upon  a  separate  board 
or  panel  or  bulletin  kept  there  for  that  pur- 
pose, is  sufficient,  to  all  reasonable  intents 
and  purposes.  Hoskins  t.  Iowa  Land  Co., 
96  N.  W.  077,  078,  121  Iowa,  299. 

OH  EACH  EHTBT. 

13  Stat.  214,  providing  that  on  the  entry 
of  any  goods  the  decision  of  the  collector  as 
to  the  rate  and  amount  of  duties  to  be  paid 
•n  SQch  goods  shall  be  final  and  conclusiye 
onless  the  importer  shall,  within  10  days 
after  the  ascertainment  and  Uquidation  of 
the  duties  by  the  proper  officers  of.  the  cus- 
toms, give  notice  in  writing  to  the  collector 
"on  each  entry,"  means  that  in  all  cases, 
whether  of  entry  in  bond  or  for  consumption, 
the  owner  shall  give  notice  in  writing  on 
each  entry  to  the  collector,  etc.,  not  meaning 
on  the  paper  or  record  called  the  entry,  but 
hi  respect  of  each  entry.  Uliman  ▼.  Murphy 
(U.  8.)  24  Fed.  Gaa.  006^  SOa 

ovEacPEirsB. 

Where  the  selectmen  of  a  town  notified 
the  selectmen  of  another  town  that  a  certain 
person  was  on  the  expense  of  the  former 
town,  the  expression  "on  expense"  was  a 
snfflcient  notification  that  the  person  referred 
to  was  a  pauper.  Town  of  Hamden  v.  Town 
«f  Bethany,  43  Conn.  212,  216. 

A  notice  of  support  furnished  paupers, 
sent  by  the  selectmen  of  a  town,  stating  tliat 
certain  persons  were  "on  expense  in  this 
town"  ahould  be  construed  to  fairiy  import 
that  the  persons  named  were  paupers,  that 
they  were  then  residing  in  such  town,  were 
ebargeable  to  the  town,  and  that  the  town 
was  incurring  expense  in  their  support 
Town  of  Bethlehem  v.  Town  of  Watertown, 
51  Conn.  490,  492. 
6Wd8.  &P.— 7 


OH  THB  EXPBE88  OOHDITZOB. 

Bee  "Bxpress  Oondition.** 

OH  r  AZLUBE  OF  DMUB. 

Bee  "Failure  of  Issue." 


OH  FIUS. 

Every  paper  once  legally  filed  In  the  gen- 
eral land  office  prior  to  the  adoption  of  Act 
Nov.  29,  1871,  and  not  withdrawn  under  a 
law  authorizing  it,  and  by  one  having  author- 
ity to  withdraw  it  was  in  contemplation  of 
that  law,  on  file  in  that  office.  Snider  v. 
Methvin,  60  Tex.  487,  493. 

The  words  "on  file,"  used  in  a  deed  in 
reference  to  a  plat,  will  be  taken  to  mean 
deposited,  as  distinguiidied  from  a  technical 
filing  of  the  plat  Blosson  v.  EUlII,  17  Minn. 
96  (Oil.  71,  74). 

OH  THB  FOIXOWXHO  OOHDITZOH. 

The  words  '^provided  nevertheless"  and 
**upon  the  following  conditions,"  occurring  in 
a  deed,  are  appropriate  words  to  create  a 
condition,  but  they  do  not  of  necessity  create 
such  an  estate.  They  will  give  way  when 
the  intention  of  the  grantor,  as  manifested 
by  the  whole  deed,  is  otherwise,  and  they 
have  frequently  been  explained  and  applied 
as  expressing  simply  a  covenant  or  limita- 
tion in  trust  Consequently,  where  it  was 
recited  after  the  habendum  clause  of  a  deed, 
''provided  nevertheless,  and  upon  the  follow- 
ing conditions,"  that  if  the  grantor  survives 
the  grantee  he  shall  have  the  right  within  a 
specified  time  to  buy  back  the  estate  at  a 
price  to  be  fixed  by  arbitration,  such  clause 
creates  a  covenant  in  spite  of  the  words  with 
which  it  was  introduced.  Woodruff  v.  Wood* 
ruff,  16  Atl.  4,  6L  44  N.  J.  Bq.  (17  Stew.)  849, 
lL.B.A.88a 

OH  FOOT. 

Bee  "Pork  on  Foot" 


OH  FBEIOHT. 

A  firm  in  the  habit  of  receiving  grain 
in  store  to  be  shipped  to  the  New  York  mar- 
ket received  plaintiff's  grain,  which  was  de- 
posited with  that  of  other  customers  in  a 
common  Un.  A  memorandum  was  given  to 
plaintiff  acknowledging  the  receipt  of  the 
grain  on  freight  Held,  that  the  words  "on 
freight"  should  be  held  to  import  a  bailment, 
and  not  a  sale.  Dawson  v  Kittle  (N.  T.)  4 
HUl,  107,  loa 

A  receipt  reciting  that  com  was  deliver- 
ed to  a  certain  person  "on  freight"  and  not 
to  be  sold,  means  left  to  be  disposed  of  ac- 
cording to  the  usage  of  the  place  and  of  the 
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purtleB  tfaemselyea.    Oatwatflr  T.  Nelson  (N. 
Y.)  20  Barb.  20,  SL 

OH  HAND. 

See  "Casta  on  Hand**;  ''Goods  on  Hand"; 
-Stock  on  Hand." 

A  will  providing  that  all  of  the  testator's 
money  on  hand  or  in  bank  at  the  time  of  his 
decease  should  go  to  his  danghtw  includes 
money  in  the  hands  of  an  agent,  though  the 
agent  had  a  claim  on  such  sum  for  his  com- 
mission, and  the  legacy  included  the  entire 
sum,  and  is  not  to  be  reduced  by  the  com- 
mission due  the  agent  In  re  Oopia's  Bstate 
(Pa.)  5  Phila.  214,  215. 

A  lease  of  a  sawmill  provided  that,  on 
a  termination  thereof  by  the  lessor  on  the 
sale  of  the  property,  the  lessee  should  have 
two  months'  notice  to  "saw  out"  a  water 
term,  and  then,  if  any  logs  remained  over, 
he  should  either  hare  the  privilege  to  con- 
tinue in  possession  at  option  of  the  lessor 
at  the  same  rate  rent  until  logs  on  hand  were 
sawed,  or  should  be  allowed  the  extra  cost  of 
teaming  said  logs  to  another  mill,  etc  Held, 
that  the  words  "logs  on  hand"  meant  those 
bought  and  provided  in  the  regular  course  of 
business,  and  not  simply  those  in  the  mill- 
yard,  and  that  he  was  not  precluded  from 
recovering  the  extra  expense  of  sawing  at 
another  mill  those  that  remained  oter  after 
two  months*  notice,  which  necessarily  re- 
mained over  as  those  bought  in  the  regular 
course  of  business,  but  that  he  was  not  enti- 
tled to  recover  the  extra  expense  for  the  saw- 
ing out  of  logs  the  result  of  neglect  of  use 
of  the  mill  for  other  than  ordinary  purposes. 
Crouch  V.  Parker,  56  N.  T.  597,  59S. 

OH  HEB  OWH  AOOOUHT. 

A  declaration  that  a  married  woman  In- 
tends to  carry  on  business  "in  her  own 
name"  is  not  synonymous  with  a  declaration 
that  she  Intends  to  carry  on  business  "<m  her 
own  account,"  and  hence  the  sole  traders' 
act,  requiring  the  filing  of  a  declaration  that 
she  intends  to  carry  on  business  in  her  own 
name  and  on  her  own  account  is  not  satis- 
fied by  a  declaration  stating  that  a  married 
woman  intends  to  carry  on  business  In  her 
own  name.  Manton  v.  Tyler,  1  Pac.  743,  744, 
4  Mont  864. 

OH  ITS  FAOB. 

Rev.  St  art  2181,  declaring  that,  when 
an  alias  or  pluries  execution  is  issued,  it  shall 
show  "upon  its  face"  the  number  of  previous 
executions,  means  that  such  facts  shall  be 
shown  in  the  execution  itself,  and  the  stat- 
ute is  not  complied  with  by  a  mention  of 
previous  executions  in  a  bill  of  costs  attached 
to  an  execution.  Driscoll  v.  Morris,  21  8.  W. 
629,  631,  2  Tex.  Civ.  App.  603. 


OH  A  JOUBHBT. 

See,  also,  "Journey." 


Gantf  s  Dig.  |  1517,  made  It  ft 
meaner  to  wear  any  pistol  concealed  as  a 
weapon  unless  on  a  Journey.  Held,  that  tbe 
words  "on  a  Journey"  contemplated  a  travel- 
er bona  fide  going  from  one  place  to  anotber, 
and  that  a  traveler  was  on  a  journey,  witb- 
in  the  meaning  of  the  law,  while  stopping 
at  a  town  on  his  way,  if  he  was  in  fact  and 
in  good  faith  prosecuting  his  journey,  and 
only  stopped  for  a  temporary  purpose,  and 
did  not  stop  to  stay  or  mingle  generally  witb 
the  citizens  of  the  place  either  for  business 
or  pleasure.  Carr  t.  Btate»  84  Ark.  448^  M 
Am.  B^.  15. 


OH 


OB  vmsBB. 


Where  a  bUl  of  lading  given  by  a  rail- 
road company  to  a  shipper  of  freight  provid- 
ed that  the  railroad  should  not  be  responsi- 
ble, in  the  absence  of  negligence,  for  loss 
or  damage  on  lakes  or  rivers,  the  phrase  **on 
lakes  or  rivers"  meant  that  the  carrier  was 
not  to  be  responsible  for  loss  or  damage  oc- 
curring in  the  navigation  of  the  lakes  or  riv- 
ers; and  hence  where  the  goods  shipped  were 
lost  while  stored  on  a  wharfboat  wblch 
floated  on  the  waters  of  a  river  awaiting  the 
arrival  of  a  packet  on  which  the  goods  were 
to  have  been  shipped,  the  wharfboat  serving 
as  a  storehouse  in  the  meanwhile,  the  navi- 
gation of  the  river  had  not  commenced,  and 
the  carrier  was  liable.  St  Louis  &  &  £L  B. 
Co.  V.  Smuck,  49  Ind.  30%  308b 

OH  TUB  IiIHB. 

"On  the  line  thereof,**  as  used  In  18  Stat 
856,  granting  to  a  railroad  company  every 
alternate  section  of  public  lands  designat- 
ed by  odd  numbers  to  the  amount  of  10  sec- 
tions per  mile  on  each  side  of  the  road  *'on 
the  line  thereof,"  do  not  mean  contiguous 
to  the  roadbed  or  to  the  land  taken  for 
the  roadbed,  but  that  the  land  shall  be  taken 
along  a  parallel  to  the  general  direction  of 
the  road  on  each  side  of  it  and  within  lines 
perpendicular  to  its  terminus  at  each  end. 
United  States  v.  Burlington  A  BC  B.  B.  Co. 
(U.  B.)  24  Fed.  Gas.  1S05.  1306. 

The  preposition  "on"  has  an  almost  in- 
exhaustible variety  of  meanings.  One  is 
"conforming  to  or  agreeing  with,  as  on  the 
line."  Hence,  in  a  description  of  a  bound- 
ary, to  start  from  the  N.  B.  corner  of  the  N. 
B.  quarter  of  the  S.  B.  quarter  of  section 
8,  and  to  run  thence  west  on  the  section  line 
to  the  N.  W.  comer  of  the  N.  W.  quarter  of 
the  B.  W.  quarter,  the  words  "on  the  section 
line"  will  be  held  to  express  relative  as  well 
as  absolute  position,  and  to  mean  that  the 
line  shall  run  parallel  with  the  section  line, 
since  the  line  would  have  to  be  on  the  quar- 


ON  THB  LINB 


4973 


ON  THB  PREMISES 


ter-section  line.  Bnrnbam  t.  Police  Jury  of 
Claiborne  Pariah,  82  South.  87,  88^  107  La. 
513. 

The  tct  of  1880,  authorlsliig  rMidenti 
wbo  live  upon  the  line  of  the  Illinois  &  Mich- 
igan Canal  to  cut  and  remore  ice  from  said 
canal*  will  be  constmed  te  include  any  <mo 
liring  so  near  the  canal  as  to  desire  to  cut 
and  remoTe  ice  tlierefroiiL  Card  t.  McOaleb, 
60  m.  814^  817. 

OV  THB  MJUUTSt 
See  ''Meriti.'' 


OH  XOBERATB 

flee -^oderata" 

OH  A  XOUXTAnr  OB  BIDOB. 

The  words  -^Z'  "on,"  •'along,''  •*with,'' 
tr  "hy**  a  mountain  or  ridge  mean  summit 
point,  or  summit  line,  unless  otherwise  ex- 
pressed. Pol.  Code  Gal.  1008,  |  8006;  BoT. 
St  Aria.  1001,  par.  820;  PoL  Code  Mont 
1896,  f  4106. 

OH  THE  PABT  OF. 

Gen.  St  a  81, 1  6,  providing  that  fllegiti- 
mate  children  shall  be  capable  of  inheriting 
and  transmitting  an  Inheritance  on  the  part 
of  or  to  the  mother,  cannot  be  construed  as 
meaning  transmissibllity  of  an  estate  not 
only  to,  but  through,  the  mother,  and  on  to 
her  collateral  kindred.  Croan  ▼.  Phelps' 
AdrnX  14  Ky.  Iaw  Rep.  016,  016,  018»  21 
S.  W.  874^  04  Ky.  218,  28  li.  B.  A.  768. 

The  phrase  ''on  the  part  of  the  mother,** 
in  a  statute  relatiye  to  descent  of  property, 
has  a  technical  signiflcatlon,  referring  not 
only  to  the  mother,  but  to  all  ancestors  of 
the  mother.  Kdly's  Heirs  T.  McOuire^  16 
Ark.  556,  688. 

Under  Ber.  St  1800,  I  2016^  proyiding 
that  bastards  shall  be  capable  of  inheriting 
and  transmitting  inheritance  on  the  part  of 
the  mother,  a  bastard  may,  like  a  legitimate 
child,  inherit  from  the  brother  of  his  mother 
dying  afttf  her,  the  words  "on  the  part  of 
the  mother**  meaning  the  mother's  side  of  the 
genealogical  tree.  Moore  t.  Moore,  80  S.  W. 
278-281,  180  Mo.  432,  68  L.  B.  A.  461. 

Rey.  Code  1846,  p.  442,  which  declares 
that  bastards  shall  be  capable  of  ''inheriting 
tnd  transmitting  inheritance  on  the  part  of 
their  mother  in  like  manner  as  if  they  had 
been  lawfully  begotten  of  such  mother**  Is  con- 
stmed to  mean  that  the  bastards  will  have 
capacity  to  take  real  property  by  descent 
immediately  or  through  their  mother  In  the 
ascending  line,  and  transmit  the  same  to 
their  line  as  descendants,  in  like  manner  as 
tt  they  were  legitimate.    This  provision  is 


not  to  be  so  constmed  as  to  render  a  bastard 
capable  of  transmitting  an  estate  by  descent 
to  his  mother  or  to  his  illegitimate  brothers. 
Bent* s  Adm'r  y.  St  Train,  80  Ma  268,  271 
(citing  Steyenson  y.  Sulliyan,  18  U.  S.  [6 
Wheat]  260,  6  L.  Bd.  70). 

The  phrase  '*on  the  part  of  the  father,** 
in  a  statute  relatiye  to  descent  of  property, 
has  a  technical  signification,  referring  not 
only  to  the  father,  but  to  all  ancestors  of 
the  father,  both  paternal  and  maternal.  Kel- 
ly's Heirs  y.  McGuire,  16  Ark.  665,  686. 

OH  A  PA8SAOB. 

The  phrases  "at  sea**  or  "on  a  yoyage^ 
or  "on  a  passage**  are  eqolyalent  in  meaning, 
and,  when  either  of  them  is  used  in  a  ma- 
rine policy  to  describe  the  time  during  whidi 
the  liability  of  the  insurer  continues.  It 
operates  to  continue  the  risk  until  the  ar- 
rival of  the  yessel  at  the  port  of  destination. 
Wales  y.  China  Mut  Ins.  Oo.»  00  Mass.  |8 
Allen)  880,  888. 

A  marine  policy  which  proyided  that  If, 
at  the  expiration  of  the  policy,  the  yessel 
should  be  on  a  passage,  the  risk  should  con- 
tinue, means  after  she  has  left  her  port  of 
lading,  prepared  to  proceed  to  her  port  of 
destination,  with  intent  to  do  so;  and  hence 
she  is  on  her  passage,  although  she  comes 
to  anchor  on  account  of  head  winds,  there 
being  an  intention  of  proceeding  as  soon  as 
the  weather  is  permissiye.  Bowen  y.  Hope 
Ins.  Co.,  87  Mass.  (20  Pick.)  276^  270,  82  Am. 
Dec.  218. 

A  marine  policy  Insuring  a  yessel  for  a 
year,  and  proyiding  that  if  the  yessel  was 
on  a  passage  at  the  end  of  the  term  the  risk 
conld  continue  until  arriyal  at  port  of  des- 
tination, does  not  insure  the  yessel  after  the 
expiration  of  the  year,  while  lying  in  a  safe 
harbor.  In  which  she  had  put  yoluntarUy  to 
obtain  necessary  clearance  and  water  and 
crew  for  her  farther  yoyage.  Washington 
Ins.  Co.  y.  White,  108  Mass.  288,  242,  4  Am. 
Rep.  648. 

OX  THB  PBEMI8E8. 

See  "On  or  About  the  Premises.* 

A  policy  describing  the  insured  property 
as  being  situated  on  or  confined  to  premises 
occupied  by  the  insured,  locating  such  prem- 
ises, and  an  application  for  insorance,  ask- 
ing for  it  on  certain  parts  of  the  property 
while  on  the  premises  only,  did  not  coyer  a 
loss  of  the  property  while  on  different  prem- 
ises, 20  miles  distant  though  being  used  for 
the  ordinary  purposes  which  must  haye  been 
contemplated  when  the  policy  was  issued. 
Lakings  y.  Phoenix  Ins.  Co.,  04  Iowa,  476^  92 
N.  W.  788,  784,  28  L.  B.  A.  70. 

Where  a  fire  policy  on  a  church  proyided 
that  if  naphtha  be  kept  or  used  on  the  prem- 
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ises  by  the  insured,  the  policy  should  be 
void,  the  use  of  a  naphtlia  torch  by  a  painter 
to  remove  the  old  paint  from  the  building, 
which  was  of  wood,  was  a  use  '^on  the  prem- 
ises,** within  the  meaning  of  such  words  as 
used  in  the  policy,  notwithstanding  the  fact 
that  no  naphtha  was  at  any  time  inside  the 
building.  First  Congregational  Church  t. 
Holyoke  Mut  Fhre  Ins.  Ca,  33  N.  BL  672,  573, 
168  Mass.  475. 

Where  a  statute  provided  that,  when- 
ever the  name  of  the  owner  of  the  lot  is 
stated  as  unknown  in  the  assessment,  then 
the  said  contractor,  or  his  agent  or  assigns, 
shall  publicly  demand  payment  on  the  prem- 
ises assessed,  a  demand  near  to  or  in  the 
hearing  of  the  premises  does  not  satisfy  the 
requirement  of  the  statute  providing  for  a 
public  demand  on  the  premises,  the  term  "on 
the  premises"  meaning  a  person  on  the  prem- 
ises. Alameda  Macadamizing  Co.  t.  Will- 
iams, 12  Pac  530,  534,  70  Cal.  534. 

A  will  in  which  testator  left  all  the  fur- 
niture, household  effects,  etc.,  •'in,  upon,  or 
about**  the  premises  included  articles  which 
had  been  upon  the  property,  and  had  been 
temporarily  sent  away  for  repairs,  but  did 
not  include  articles  which  had  been  intend- 
ed for,  but  which  were  never  in,  the  house. 
Brooke  v.  Warwick,  12  Jur.  912,  913,  12  Law 
T.  41. 

Oir  PURP08B. 

"On  purpose,'*  as  used  in  an  Instruction 
that  the  Jury  should  find  the  defendant  guilty 
of  assault  with  intent  to  rob  if  he  feloniously, 
on  purpose,  and  of  his  malice  aforethought, 
shot  another  with  a  loaded  pistol,  with  intent 
to  steal  the  moneys,  goods,  and  chattels  of 
such  person,  means  Intentionally,  and  hot  ac- 
cidentally. State  V.  Tate,  56  S.  W.  1099, 
1100,  156  Mo.  119;  State  T.  Musick,  14  8.  W. 
212,  213,  101  Mo.  260. 

OH  BEASONABUS  REQUEST. 

An  agreement  **to  pay  on  reasonable  re- 
quest" was  equivalent  to  an  agreement  to 
pay  within  a  reasonable  time  after  request, 
and  the  debt  could  not  mature  until  demand 
was  made,  and  a  reasonable  time  for  com- 
pliance had  elapsed.  Illinois  Land  &  Loan 
Co.  T.  Beem,  2  111.  App.  (2  Bradw.)  390,  393. 

ON  REOOBB. 

Under  ReT.  St  1881,  |  629,  providing 
that  a  bill  of  exceptions,  to  be  on  record, 
must  be  presented  to  the  Judge  for  examina- 
tion, and,  if  found  correct,  signed  and  filed 
by  him,  a  bill  in  which  the  only  signature 
•f  the  judge  that  appeared  was  attached  to 
the  certificate  of  presentation,  without  any 
adjudication  as  to  the  correctness  of  the  bill. 


is  not  on  record.    Harvey  ▼.  State,  31  N.  B. 
835,  5  Ind.  App.  422. 

ON  8AI.E  OB  BET1TBN. 

A  contract  on  sale  or  return  is  defined 
by  Judge  Story  as  an  agreement  by  wliicb 
goods  are  delivered  by  a  wholesale  dealer  to 
a  retail  dealer  to  be  paid  for  at  a  certain  rate 
If  sold  by  the  latter,  and,  if  not  sold,  to  be 
returned.  And  a  contract  between  a  manu- 
facturer and  retail  dealer  providing  that  tbe 
dealer  should  act  as  special  agent  in  the  sale 
of  certain  patterns  which  the  manufacturer 
should  furnish,  to  be  paid  for  half  in  cash 
and  half  in  interest-bearing  credit;  that  old 
patterns  might  be  returned  for  new  ones, 
but  not  in  payment  for  goods;  and  that.  If 
the  contract  was  terminated,  the  purchaser 
should  have  the  right  to  return  all  patterns 
on  hand,  and  receive  75  per  cent  of  the  price 
paid — ^is  not  a  contract  of  sale  or  return,  but 
a  contract  of  sale.  Butterick  Pub.  Co.  t. 
Bailey,  75  N.  W.  189,  191,  105  Iowa,  32d. 

ON  THE  SAME  STBEET* 

See  "Same  Street** 

ON  THE  SAME  VOYAGE. 

See  "Same  Voyage.** 

ON  SHABES. 

A  contract  to  continue  business  on  shares 
means  that  the  parties  shall  share  equally. 
Crittenden  v.  Johnston,  40  N.  T.  Supp.  87, 88, 
7  App.  Div.  258. 

"Letting  land  on  shares'*  is  a  phrase  well 
understood  among  farmers.  It  means  that 
both  parties  shall  share  equally  in  the 
products  of  the  land,  to  compensate  the  one 
for  his  labor,  and  the  other  for  the  use  of 
his  land.  In  such  cases,  after  the  crops  are 
harvested,  and  before  a  division  is  made, 
each  party  is  the  owner  of  an  undivided 
moiety  of  the  same,  and  is  a  tenant  in  com- 
mon with  the  other,  unless  the  contract  con- 
tains some  special  provision  taking  the  case 
out  of  the  general  rule.  Connell  t.  Rich- 
mond, 11  Ati.  852,  fi53,  55  Conn.  401« 

ON  THE  SIDE  OF. 

See  "Side.** 

ON  SHOBE. 

"On  shore,"  as  used  In  24  Geo.  Ill,  Sess. 
2,  c.  47,  S  15,  giving  the  officers  of  excise  au- 
thority while  on  shore  to  seize  goods,  meant 
"on  land,"  in  contradistinction  to  "on  board 
a  ship";  and  an  officer  seizing  goods  at  an 
inland  place  at  any  distance  from  the  sea 
was  within  the  protection  of  the  act  The 
King  V.  Brady,  1  Bos.  &  P.  187,  188. 
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OK  THE  SHOBE  XJNE. 

The  words  •%long,"  ••with,-  '^j,*'  or 
'•oD"  the  shore  Une,  mean  on  a  line  parallel 
with,  and  three  miles  from,  the  shore.  Pol. 
Gode  Cal.  1908,  I  8907. 


OH  8TOOK8. 

•*In  common  nnderstanding,  an  advance 
or  loan  of  money  on  stocks,  bonds,  bnlll<ni, 
bills  of  exchange,  or  promissory  notes  Is  an 
advance  or  loan  where  these  species  of 
property  are  applied  as  collaterals,  or  are 
hypothecated  to  secure  the  return  of  the 
advance,  or  the  payment  of  the  sum  lent" 
It  Is  nsed  In  this  sense  in  Rev.  St  t  3407, 
providing  that  every  person,  firm,  or  com- 
pany having  a  place  of  business  where  mon- 
ey Is  advanced  or  loaned  on  stodu,  bonds, 
bullion,  etc.,  shall  be  regarded  as  a  bank  or 
as  a  banker.  Selden  v.  Equitable  Trust  Oo., 
94  U.  8.  419,  421,  24  L.  Ed.  249. 

ONSTOBS. 

The  words  •'on  store,**  In  a  receipt  for 
grain  delivered  at  a  warehouse,  ordinarily 
mean  that  the  grain  Is  sold  to  a  miller  or 
warehouseman,  and  that  the  market  price 
is  to  be  demanded  at  such  time  as  suits  the 
person  leaving  the  grain,  or  the  actual  In- 
tention of  the  parties  may  be  shown  by  parol. 
Ught  V.  Hellman  (Pa.)  1  Peart.  637,  688. 

OK  THE  TBAOX. 

The  words  "on  the  track,**  In  Oode,  I 
1899,  requiring  a  locomotive  engineer,  on  per- 
ceiving any  obstruction  on  the  track  of  the 
road,  to  use  all  means  known  to  skillful  en- 
gineers  In  order  to  stop  the  train,  mean  an 
obstruction  on  the  track  of  the  road,  against 
vblch  the  locomotive  or  train  may  strike 
while  running  Its  proper  course  and  direc- 
tion; and  an  animal,  though  near  the  road, 
and  on  the  company's  right  of  way.  Is  not 
an  obstruction  on  the  track  of  the  road, 
within  the  meaning  of  the  statute.  Bast 
Tennessee,  Y.  ft  6.  R.  Ca  T.  Bayllss,  77  Ala. 
429,  434,  64  Am.  Rep.  69. 

An  engine  in  a  roundhouse  for  repairs  Is 
not  upon  a  railroad  track,  within  St  1887,  t 
270,  making  the  employer  liable  for  Injury 
to  an  employ^  from  negligence  of  an  em- 
pioy6  in  charge  or  control  of  an  engine  or 
train  upon  a  railroad  track;  the  words  "upon 
a  railroad  track'*  contemplating  the  dangers 
from  a  locomotive  engine  or  train  as  a  mov- 
ing body.  Perry  v.  Old  Colony  R.  Go.,  41  N. 
E.  289,  164  Mass.  296. 

OHTHETBIAXi. 

The  expression  ••on  the  tri^^  of  any  per- 
son,** as  used  In  Act  Feb.  '^  1850,  enacting 
that  "hereafter,  on  the  trial  of  any  person 


Indicted  for  trading  with  a  slave.  It  shall 
not  be  necessary  for  the  state  to  aver  or 
prove,"  etc.,  means  the  prosecution  of  any 
person.  Hirschfelder  v.  State,  19  Ala.  634, 
639. 

On  the  trial  of  a  case,  after  the  evidence 
had  been  closed  on  both  sides,  and  after  the 
arguments  of  the  counsel  had  been  delivered 
to  it  and  the  jury,  the  court  permitted  the 
plalntlfFs  to  amend  their  declaration.  The 
statute  provided  that  when,  In  the  opinion 
of  the  court,  any  Informality  exists  in  the 
declaration  which  shall  affect  the  merits  of 
a  cause,  the  plaintiff  shall  be  permitted  to 
amend  on  or  before  the  trial  of  the  cause. 
In  construing  defendant's  objection  that  the 
amendment  was  allowed  too  late,  the  court 
said:  •The  amendmoit  complained  of  here 
must  be  construed  as  having  been  allowed^ 
within  the  time  prescribed  for  the  act, 
though  perhaps  done  near  to  the  close  of  the 
last  hour.  It  was  after  the  trial  had  been 
commenced,  but  being  before  the  court  had 
charged  the  jury  In  regard  to  the  law  of  the 
case,  and  before  any  verdict  was  made  or 
ready  to  be  delivered  by  the  jury.  It  was  cer- 
tainly done  during  the  trial  of  the  cause,  and 
must  therefore  have  been  done  on  the  trial 
of  It,  which  brings  It,  as  to  the  trial,  •within 
the  express  terms  of  the  act"  Yohe  v.  Rob- 
ertson (Pa.)  2  Whart  166,  158.  See,  also, 
Franklin  Fire  Ins.  Oo.  v.  Findlay  (]?a.)  6 
Whart  483,  497,  87  Am.  Dec.  430. 

A  stipulation  allowing  the  evidence  In  a 
certain  case  to  be  read  on  the  trial  of  an- 
other case  applies  to  any  trial  of  the  case, 
whether  the  first  or  second,  so  long  as  nei- 
ther party  Is  relieved  from  the  obligation  by 
an  application  to  the  court  Herbst  v.  Vac- 
uum Oil  Oo.,  22  N.  T.  Supp.  807,  68  Hun,  222. 

OH  THEDt  OWH  BESPOlTSIBIIiITT. 

A  testator  directed  all  of  his  estate  to 
be  sold,  and  the  proceeds  divided  Into  six 
shares,  to  be  paid  to  the  legatees  "on  their 
own  responsibility,"  and  they  to  use  It  dur- 
ing their  natural  life,  and  at  their  decease 
the  said  principal  so  paid  to  them,  to  be  di- 
vided among  their  lawful  heirs,  share  and 
share  alike.  Held,  that  the  words  "on  thehr 
own  responsibility"  meant  that  the  persons 
entitled  should  receive  the  fund  without 
giving  security  therefor,  but  that  such  con- 
struction would  not  be  given  the  words  with- 
out qualification,  so  that  where  one  of  the 
slsten  threatened  to  dispose  of  her  share  In 
order  to  defeat  her  son's  interest  therein, 
she  could  be  enjoined  from  so  doing,  and  re* 
quired  to  give  security  for  the  protection  of 
the  remainder-men.  Sherman  v.  Sherman, 
86  N.  J.  Eq.  (9  Stew.)  126,  126. 

ONTRIAZ.. 

The  term  "on  trial,**  In  8t  1868,  c.  83, 
providing  that  whenever  any  criminal  case 
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ftball  be  on  trial  at  the  end  of  any  term,  Bach 
term  aball  be  continued  until  such  case  is 
ftnlshed,  la  to  be  taken  in  its  literal  meaning, 
aad  requires  that  the  case  must  be  actually 
OB  trial  before  the  court  and  jury  at  the  end 
of  the  term.  Ck>mmonwealth  t.  MacLellan, 
121  Mass.  81,  82. 

Of  A  VOTAOB. 

The  phrases  "at  sea**  or  "on  a  Toyage" 
or  *'on  a  passage"  are  equivalent  in  mean- 
lag;  tLoA,  when  either  of  them  is  used  in  a 
marine  policy  to  describe  the  time  during 
which  the  liability  of  the  insurer  continues, 
It  operates  to  continue  the  risk  until  the  ar- 
rlTal  of  the  vessel  at  the  port  of  destination. 
Wales  T.  China  Mut  Ins.  Ck>.,  90  Mass.  (8 
AUen)  880,  383. 

eNCL 

See  «*At  Onoa" 

Act  Gong.  July  7,  1888  (5  Stat  288), 
relating  to  steamboats,  and  providing  that 
an  examination  of  their  boilers  must  be  made 
at  least  "once  in  every  six  months,"  should 
be  construed  to  mean  that  more  than  six 
months  must  not  elapse  after  one  examina- 
ti«B  before  another  is  made.  There  must 
net  at  any  time  of  the  year  be  a  period  of  six 
m«nths  within  which  an  examination  has 
net  been  made.  It  is  not  sufficient  if  an 
exmminatlon  is  made  once  in  each  six  months 
of  the  year.  Virginia  ft  M.  Steam.  Nav. 
Oa.  T.  United  States  (U.  &)  28  Fed.  Oaa.  1229, 

i2aa 

OHOE  A  WSEK. 

1  Rev.  St  N.  Y.  c.  787,  I  24,  requiring 
notice  of  dissolution  of  a  limited  partnership, 
previous  to  the  time  specified  in  the  cer- 
tlflcate  of  its  formation,  to  be  published 
OBce  in  each  week  for  four  weeks,  requires 
one  publicaticm,  and  then  a  repetition  three 
times  after  the  first  publication,  at  an  in- 
terval of  seven  days  between  each  of  the 
four  timea  In  re  King  (U.  S.)  14  Fed.  Cas. 
502. 

Code,  I  135,  providing  that  publication 
of  a  summons  shall  not  be  made  less  than 
once  a  week  for  six  weeks,  does  not  limit 
the  publication  to  any  particular  day  of  the 
week;  and,  where  the  first  publication  was 
made  on  Monday,  it  is  not  fatal  to  the  pub- 
lication if  the  next  publication  is  not  made 
untH  Tuesday  or  any  other  day  of  the  suc- 
ceeding week.  Steinle  v.  Bell  (N.  Y.)  12 
Abb.  Prac.  (N.  S.)  171,  176;  Ronkendorff  v. 
Taylor,  29  U.  S.  (4  Pet)  349,  361,  7  L.  Ed. 


As  vovvIxIbs  fnll  avmlier  of  weeks. 

"Once  a  week"  means  once  in  a  week; 
once  at  any  time  within  the  week.    A  pub- 


lication of  notice  once  a  week  for  a  cer- 
tain number  of  weeks  may  not  cover  a 
number  of  weeks  equal  to  the  number  of 
times  of  publication.  Thus,  if  the  first  day 
of  the  week  should  be  the  1st  day  of  ttie 
month,  and  if  the  notice  should  be  pubUshed 
on  the  7th,  14th,  21st,  and  28th,  it  would 
be  once  a  wieek  for  four  weeks  successivelT; 
although  It  would  not  cover  a  period  of 
four  weeks.  Ratllfl  v.  Magee,  66  &  W.  7X8, 
714.  165  Mo.  461. 

Where  St  1864r-66,  p.  422,  c.  146,  |  86,  pro- 
vided that,  to  impose  an  additional  school 
tax,  an  election  should  be  called  by  posUns 
notices  for  20  days,  and,  if  there  is  a  news- 
paper in  the  county,  by  advertisement  there- 
in once  a  week  for  three  weeks,  the  words 
"once  a  week  for  three  weeks"  do  not  re- 
quire the  call  to  be  published  21  days  be- 
fore the  day  of  election,  but  three  insertioiis 
upon  three  successive  weeks^  and  at  any 
time  in  any  of  such  weeks  before  the  elec- 
tion, are  sufficient  State  v.  Yellow  Jacket 
Silver  MIn.  0(k.  6  Nev.  416»  431. 

Act  June  16,  1836,  f  83,  providing  that 
notice  of  a  sherilTs  sale  by  advertisement 
shall  be  inserted  "once  a  week  during  three 
successive  weeksf'  previous  to  the  sale,  re- 
quires the  first  notice  to  be  at  least  21  daja 
before  tfie  day  of  the  sale;  and  hence  a 
notice  published  any  time  in  each  week 
for  3  we^s  before  the  sale,  in  which  the 
first  was  less  than  21  days  before  the  date 
of  the  sale,  did  not  constitute  a  compliance 
with  the  statute.  Brie  Saving  Fund  A 
Building  Ass'n  t.  Thompson  (Pa.)  18  Phila. 
611;  Francis  t.  NorrU  (Pa.)  ft  MUes,  150, 
161. 

Where  a  statute  provided  that  public 
notice  of  the  time  and  place  of  the  sale  of 
real  property  for  taxes  due  to  the  city  of 
Washington  shall  be  given  by  advertise- 
ment inserted  in  some  newspaper  published 
in  said  dty  "once  in  each  week  for  at  least 
12  successive  weeks,"  it  must  be  advertised 
for  12  full  weeks,  or  84  days.  Barly  v. 
Homans,  67  U.  S.  (16  How.)  610,  618,  14  L^ 
Bd.  1079. 

St  1864r^  p.  422,  c.  146,  |  86,  providing 
that,  in  (»^er  to  impose  an  additional  school 
tax,  an  election  should  be  called  by  advertise- 
ment in  a  newspaper  once  a  week  for  three 
weeks,  meant  once  during  each  week,  cou' 
sisting  of  seven  days,  commencing  with 
Sunday  and  ending  with  Saturday,  on  any 
day  of  such  week,  and  not  that  it  should 
be  published  21  days  before  the  election. 
State  V.  Yellow  Jacket  Silver  Min.  Oa,  6 
Nev.  416,  480. 

ONOB  nr  JEOPABDT. 

See  "Jeopardy.** 

The  plea  of  once  In  Jeopardy  stands  on 
narrower,  more  technical,  and  less  snbstan- 
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tial  ground  than  a  plea  of  former  acquittal 
and  conyiction.  It  only  alleges  that  there 
might  have  been  a  conviction  or  an  acquittal 
If  the  ivAge  trying  the  cause  had  not  made  a 
mistake  In  law  which  prevented  a  verdict 
It  is  of  no  consequence  how  many  mis- 
takes he  makes»  if  the  trial  results  in  a  con- 
Tlction.  Mistakes  can  be  corrected  on  a 
writ  of  error,  and  the  defendant  tried  ovor 
again;  but»  if  the  mistake  results  in  dos- 
ing the  trial  without  a  verdict,  this  is  remedi- 
less. Commonwealth  v.  Fitzpatrick,  16  AtL 
466.468»121Pa.l0«»lI«.B.A.461,6Am. 
St  Rep.  757. 

OHOB  nr  A  WHILB. 

Where  a  will  directed  that  ft  trust 
should  be  created  for  placing  flowers  on  cer« 
tain  graves  once  in  a  while,  such  devise 
was  hdd  to  be  void  for  uncertainty.  Angus 
V.  NoUe,  46  AtL  278^  270,  78  Conn.  68. 

ONL 

See  -Any  One.** 

A  bequest  of  one  carriage  will  be  con- 
strued to  be  a  speciflc  legacy  on  proof  that 
the  testator  only  owned  one  carriage.  Bv- 
eritt  V.  Lane,  87  N.  a  548,  561. 

The  phrase  ''one  set  of  blacksmith 
tools,"  in  a  bequest  of  one  set  of  black- 
smith tools,  operates  to  create  a  speciflc 
legacy,  if  the  testator  only  owns  one  set  of 
BiLch  tools.  Bveritt  T.  Lane,  87  N.  C.  548, 
561, 

OHE  BUIIJ>INO« 

"One  building,"  as  used  m  a  remsur- 
ance  compact  limiting  the  amount  of  insur- 
ance on  any  one  building  or  risk,  in  the 
ordinary  sense  of  that  term,  should  be  con- 
stmed  to  include  a  building  flve  stories  in 
height,  containing  three  stores,  the  outer 
wall  of  which  building  was  common  to 
each  of  the  stores,  the  several  floors  being 
on  the  same  level;  and,  while  two  parti- 
tion walls  divided  the  building  into  three 
rooms  or  compartments  on  each  floor,  there 
were  large  doors  in  each  of  these  walls  be- 
tween the  several  compartments  in  each 
of  the  flve  stories,  used  for  the  purpose 
of  the  passage  of  persons  and  the  removal 
of  goods  from  one  store  to  another  or  others 
on  each  floor,  the  whole  structure  being  un- 
der one  management  and  devoted  to  the 
same  uses,  the  storage  of  non-fibrous  mer- 
chandise. German-American  Ins.  Co.  v. 
Commercial  Fire  Ins.  Co.,  11  South.  117, 118, 
95  Ala.  469,  16  L.  B.  A.  281. 

ONE  OLASB  OB  KUTO  OF  BUSIBESS. 

"One  class  or  kind  of  business,*'  as  used 
In  Puhi  8t   e.  119,  i  201,   providing  that 


foreign  insurance  companies  doing  business 
within  the  state  shall  be  confined  to  one 
class  or  kind  of  business,  is  equivalent  to 
one  class  or  kind  of  insurance^  as  used  In 
St.  1887,  c  214,  I  80;  and  the  issuance  of 
policies  insuring  against  accidents  to  the 
person  of  the  assured,  and  of  employer's  lia- 
bility policies,  is  not  the  transaction  of  more 
than  one  class  or  kind  of  business,  or  one 
class  or  kind  of  insurance.  Employer's  Lia- 
bility Assur.  Corp.  v.  Merrill,  29  N.  B.  529. 
581,  165  Mass.  404. 

OBE  DAY« 

St  1877,  e.  250,  |  1,  relating  to  the  ar- 
rest of  debtors,  and  providing  that  notice 
be  issued  by  a  magistrate  to  the  debtor  to 
appear  and  submit  himself  to  an  examina- 
tion touching  his  estate,  and  providing  fur- 
ther that  such  notice  may  be  served  by 
leaving  the  same  at  his  last  and  usual 
place  of  abode  not  less  than  three  days  be- 
fore the  time  fixed  for  the  examination,  and 
*'one  day  additional  for  every  24  miles' 
travel,"  means  at  the  rate  of  one  day  addi- 
tional for  every  24  miles  traveled;  and 
hence,  where  the  distance  traveled  is  only 
a  fraction  of  a  mile,  the  time  allowed  need 
not  be  more  than  the  corresponding  fractlsB 
of  an  hour.  Stewart  ▼.  Griswold,  134  Mass. 
891,  892. 

Notice  of  taxation  given  before  9  o'deck 
p.  m.  of  any  day  for  the  day  following  at 
12  is  "one  day's  notice,"  within  the  rule  «f 
T.  T.  1  Will.  4,  I  12,  requiring  that,  before 
taxation  of  costs,  "one  day's  notice**  shall 
be  given  to  the  opposite  party.  Bdmunds  v. 
Cates»  4  Mees.  &  W.  66. 

Code  Cr.  Proc.  art  554,  directs  that  bo 
defendant  in  a  capital  case  shall  be  brought 
to  trial  until  he  has  had  one  day's  service 
of  a  copy  of  the  names  of  persons  sum- 
moned under  a  special  venire  facias.  Hdd, 
that  "one  day's  service"  nteant  that  bedi 
the  day  of  the  service  and  the  day  of  tkt 
trial  must  be  excluded;  that  at  least  eae 
entire  day  must  Intervene  between  the  day 
on  which  the  service  was  had  and  the  day 
on  which  the  trial  begins.  Speer  v.  State, 
2  Tex.  App.  246,  258. 

OHE  DAT  AFTER. 

The  declaration  set  out  a  note  payable 
"one  day  after  date,"  and  the  note  pro- 
duced read,  "Payable  one  day  after,"  tbm 
word  date  being  omitted.  In  considering 
the  objection  that  this  was  not  the  note 
declared  on,  the  court  said:  "This  variance 
is  altogether  too  immaterial  to  be  regarded. 
The  court  will  supply  the  word  'date,'  and 
intend  that  the  note  was  payable  ene  day 
after  iU  date."  White  v.  Word,  22  Ala.  442, 
445. 
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OVEDBINX. 

Where  a  defendant  was  charged  with 
selling  intoxicating  liquor  at  retail,  with- 
out a  licensep  in  less  quantities  than  a  quart, 
and  the  evidence  of  the  prosecuting  witness 
was  that  defendant  sold  to  him  one  drink 
of  whisky,  the  jury  were  entitled  to  find 
that  *'one  drink  of  whisky'*  meant  a  quanti- 
ty less  than  a  quart,  without  evidence  of 
that  fact;  and  therefore  an  instruction  that 
the  jury  must  find,  before  they  could  con- 
vict, that  one  drink  was  a  less  quantity  than 
a  quart,  and  that,  if  there  was  no  evidence 
of  that  fact,  they  could  not  convict  de- 
fendant, was  properly  refused.  Feigel  v. 
State,  85  Ind,  580;  Hamilton  v.  State,  108 
Ind.  90,  100,  2  N.  B.  289,  8Q2»  58  Am.  Bep. 
481. 

OITE  FOOT  HIGH. 

A  contract  to  deliver  a  number  of  trees 
not  less  than  one  foot  high  is  ambiguous, 
as  to  whether  the  trees  should  be  measured 
in  length  only  to  the  top  of  the  ripe  wood, 
rejecting  the  green,  immature  tops,  or  wheth- 
er the  measurement  should  include  such 
green,  immature  tops,  and  hence  evidence  of 
a  custom  is  admissible  to  explain  such  am- 
biguity. Barton  v.  McKelway*  22  N.  J.  Law 
(2  Zab.)  165,  174. 

OBE-FOVRTK. 

The  conveyance  of  one-fourth  of  a  tract 
of  land,  without  designating  by  metes  and 
bounds  or  otherwise  locating  the  part  con- 
veyed, vests  in  the  grantee,  and  those  claim- 
ing under  him,  the  title  to  one-undivided 
fourth  of  the  whole  tract,  as  tenant  in  com- 
mon with  the  grantor.  McCaul  t«  Kilpat- 
rick,  40  Mo.  434,  437. 

OBE  FULIi  TEAR. 

• 
Poor  Act,  f  1,  Rev.  884,  providing  that  a 
pauper  must  dwell  in  a  township  for  one 
full  year  in  order  to  obtain  a  legal  settle- 
ment there,  means  a  dwelling  for  a  full 
year  continuously  and  without  any  inter- 
ruption. Eatontown  v.  Inhabitants  of 
Shrewsbury,  6  Atl.  819,  320,  49  N.  J.  Law 
(20  Vroom)  188. 

OBE  GEBERAIi  OOBTBAOT. 

As  used  in  Gen.  Laws  1889,  c.  200,  |  7, 
providing  that  when  a  person  shall  furnish 
labor  or  material  for  buildings  united  to- 
gether, and  situated  on  the  same  or  con- 
tiguous lots,  or  separate  buildings  on  con- 
tiguous lots,  pursuant  to  the  purposes  of 
one  general  contract  with  the  owner  or  Joint 
owners,  it  shall  not  be  necessary  to  file  a 
separate  lien  on  each  building,  the  phrase 
'*one  general  contract"  cannot  be  construed 
to  mean  an  entire  contract  to  wholly  erect 


and  complete  the  building,  to  fumisb  all 
the  material,  and  to  do  all  the  work  on  it. 
The  word  "general"  is  used  with  reference 
to  two  or  more  separate  buildings,  so  tbat, 
to  support  a  claim  of  lien  on  all  of  tliem, 
the  contract  must  be  entire^  so  as  to  include 
them  all,  in  order  to  connect  them  and  make 
them  one  for  the  purpose  of  the  lien.  Men- 
zel  V.  Tubbs,  58  N.  W.  653,  654,  51  Minn.  3C4, 
17  L.  B.  A.  815. 

The  term  "one  general  cantract,**  in  a 
mechanic's  lien  law,  providing  that  only  one 
mechanic's  lien  shall  be  necessary  where  the 
separate  buildings  on  which  the  lien  is 
claimed  shall  be  erected  upon  one  general 
contract,  includes  a  contract  to  roof  29 
houses,  more  or  less,  at  $170  each,  and  the 
fixing  of  the  rate  of  compensation  does  not 
convert  it  into  various  distinct  and  separate 
contracts.  Bulger  T.  Bobertson,  50  Mo.  App. 
449,  503. 

OBB-aOBSB  OABT. 

The  term  "one-horse  cart,**  as  used  In 
Act  April  1,  1800,  relating  to  tolls,  does 
not  include  a  light,  one-horse  wagon,  with  a 
firm  box,  swelled  sides,  painted  in  imitation 
of  panel  work,  a  crooked  bolster,  a  chair 
seat  with  wooden  springs,  in  which  were 
two  passengers,  a  trunk,  a  box,  a  bag  of 
oats,  and  a  bottle.  Pardee  v.  Blanchard  (N. 
Y.)  19  Johns.  442,  444. 

OBE-HORSE  WAGOB. 

A  half  interest  in  a  two-horse  wagon  Is 
not  "one  one-horse  wagon,"  within  the  mean- 
ing of  the  statute  exempting  from  execu- 
tion one  one-horse  wagon.  Kirksey  v.  Rowe, 
40  8.  B.  990,  114  Ga.  803»  88  Am.  St  Bep.  65. 

OBE  I.EAGIJE  SQUARE. 

The  fact  that  a  tract  of  land  is  de- 
scribed as  one  league  square  refers  only 
to  contents,  and  not  to  shape.  "A  tract  of 
land  of  one  square  league"  does  not,  as  a 
term  of  description,  suggest  any  boundary 
whatever.  Muse  v.  Arlington  Hotti  Co.  (U. 
S.)  68  Fed.  687,  648. 

OBE  LOT. 

The  phrase  "one  lot,**  ts  employed  in 
the  statute  exempting  a  homestead  consist- 
ing of  a  quantity  of  land  not  exceeding  one 
lot  cannot  be  constmed  as  applying  to  an 
undivided  half  of  two  lots.  Ward  v.  Hnhn, 
16  Minn.  159,  162    (GIL  142,  144). 

Where  an  act  providing  that  a  debtof  i 
homestead  should  be  exempt  from  execu- 
tion stated  the  exemption  as  including  ons 
town  or  city  lot,  the  word  "one**  should  not 
be  construed  as  limiting  the  exemption  abso- 
lutely to  one  lot,  according  to  the  plat  and 
survey  of  the  town  or  city,  but  as  meaning 
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t  lot  or  piece  of  groimd  In  the  town  or  city 
OD  which  the  head  of  the  family  has  its 
dwelling  place,  with  the  appurtenances,  no 
matter  whether  it  contains  more  or  less  than 
one  of  such  lots.  WasseU  t.  Tnnnah,  25  Ark. 
101,  103. 

A  memorandum  of  sale  headed,  '*In- 
Toice  of  Articles  Purchased  hy  A.  of  B," 
with  the  date^  and  containing  the  item,  "One 
icehouse  and  lot,  $140,"  is  void,  under  the 
statute  of  frauds^  as  to  the  icehouse  and  lot, 
by  reason  of  uncertyitnty  in  the  description 
of  the  property.  Pipkin  t.  James,  20  Tenn. 
(1  Humph.)  82S,  826^  34  Am.  Dec.  eS2. 

OHE  PIHT. 

An  allegation  in  an  indictment  for  sell- 
ing liquor  without  a  license  that  defendant 
Bold  one  pint  means  that  he  sold  that  par- 
ticular quantity,  and  no  more.  State  t. 
Bach,  36  Minn.  284^  30  N.  W.  764. 

OHE  PLAGE. 

Const  art  6,  %  7,  providing  that  a  dis- 
trict judge  shall  hold  the  regular  terms  of 
court  at  one  place  in  each  county  in  the  dis- 
trict twice  a  year,  does  not  mean  one  town 
or  one  houses  hut  means  the  place  prescribed 
by  law— the  county  seat  Lytle  t.  EUiltf,  12 
&  W.  610,  613,  76  Tex.  128. 

OHEsirmro. 

In  the  case  of  Bones  t.  Booth,  2  W.  Bl. 
1227,  InYOlying  the  construction  of  a  stat- 
ute making  the  winning  of  £10  at  any  one 
time  or  sitting  a  nullity,  Justice  Blackstone 
laid  that  "one  sitting"  means  a  course  of 
play  where  the  company  never  parts,  though 
the  person  may  not  be  gaming  the  whole 
time;  and  It  was  held  that  playing  from 
Monday  evening  to  Tuesday  night  without 
interruption,  except  for  an  hour  or  two  at 
dinner— the  persons  gaming  never  having 
parted  company  during  such  time — consU- 
tated  one  sitting.  Trumbo  v.  Finley,  18  8. 
a  806,  811. 

ONE  TAXZirO* 

'*One  taking,**  within  the  meaning  of  the 
nile  that  an  indictment  for  larceny,  of  a 
single  count,  must  charge  hut  one  taking, 
bas  no  reference  to  a  taking  at  any  one 
time,  and  describes  such  a  taking,  even 
though  a  numl>er  of  articles  were  taken  at 
rach  time.    State  t.  Newton,  42  V t  637,  639. 

'*One  taking,**  within  the  meaning  of 
the  role  that  but  one  taking  can  he  alleged 
In  a  alngle  count  of  an  Indictment  for  lar- 
ceny, includes  the  act  of  taking  several  arti- 
cles of  property,  though  owned  by  different 
persons,  if  they  are  taken  at  the  same  time. 
State  V.  Smith,  10  Ohio  Dec  682. 


OHE-TKIRD  THE  OAPITAXi  SUM. 

Where  a  will  provided  that;  when  tes- 
tator's son  should  attain  the  age  of  21  years, 
Ills  executors  should  pay  him  one-third  of 
the  capital  sum  "or  balance  then  remain- 
ing,** it  was  held  that  testator  evidently 
meant  that  one-third  of  his  whole  residuary 
estate  should  pass.  Forsyth  v.  Forsyth,  46 
N.  J.  Bq.  (1  Dick.)  400,  406,  10  Atl.  119,  121. 

OHE-THXBD  HEW  FOB  OIJ>. 

The  deduction  of  "one-third  new  for  old," 
made  in  favor  of  the  insurers  when  an  in- 
jured vessel  Is  repaired  at  the  insurer's  in- 
stance, is  a  deduction  allowed  upon  the  sup- 
position that  the  vessel  after  being  repaired 
is  in  better  condition  than  she  was  at  the 
commencement  of  the  voyage,  in  consequence 
of  new  materials  having  been  substituted  for 
old.  Byrnes  v.  National  Ins.  Ck>.  (N.  Y.)  1 
Gow.  265,  274. 

OEE    THOUgAlfP    EIOBLT    HUNBBED 
AHD  JIJJNJ3  SEVEH  • 

"One  thousand  eight  hundred  and  nine 
seven,"  as  used  In  an  indictment  charging 
the  commission  of  an  offense  on  that  date, 
means  "one  thousand  eight  hundred  and 
ninety-seven,*'  and  the  indictment  is  suf- 
ficient   Wood  V.  State  CTez.)  61  8.  W.  286. 

OHE  WHOLE  TEAS. 

Where  a  house  was  hired  at  20  guineas 
a  year,  to  be  paid  weekly,  and  either  land- 
lord or  tenant  to  he  at  liberty  to  determine 
the  tenancy  at  three  months*  notice  from 
any  quarter  day,  this  was  a  renting  of  a 
tenement  for  "one  whole  year,'*  within  the 
meaning  of  St  6  Geo.  iv,  c.  67,  relating  to 
a  gaining  of  settlements  by  paupers  by  sue!; 
renting.  The  King  v.  Inhahltanti  of  Herst- 
monceuz,  7  Bam.  ft  OL  661. 

"One  whole  year  at  the  least,"  In  a 
statute,  has  exactly  the  same  effect  as  the 
phrase  "one  whole  year,"  and  In  either  case 
a  portion  of  a  day  is,  for  the  purpose  of 
computation,  to  be  reckoned  a  whole  day. 
Reg.  V.  Inhabitants  of  St  ICary,  Warwick, 
1  Bl.  ft  Bl.  816,  828. 

OHE  TEAR. 

'*One  or  more  years,**  within  Act  M^rch 
21,  1772,  authorizing  a  proceeding  by  a  land- 
lord where  a  tenant  under  a  term  of  one  or 
more  years  holds  over,  includes  a  lease  for 
nine  months,  or  any  time  certain  less  than 
a  year.  The  mischief  which  the  law  in- 
tended to  remedy  was  that  where  tenants 
unjustly  held  possession  aft»  the  expira- 
tion of  their  leases.  The  injury  was  fully 
as  great  if  possession  was  withheld  after  a 
lease  for  nine  months  as  after  the  explra- 
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tlom  of  one  for  a  year.  In  2  Bl.  Comm.  410, 
it  iB  said  that  if  the  lease  be  but  for  half 
a  year  or  a  quarter,  or  any  less  time,  the 
lessee  is  respected  as  a  tenant  for  years,  and 
is  styled  so  in  some  legal  proceedings,  and 
that  erery  estate  which  must  expire  at  a 
period  certain  and  prefixed,  by  whatever 
words  created,  is  an  estate  for  years.  Shaf- 
fer T.  Sutton,  5  Bin.  228,  229. 

"One  year  from  date,"  as  used  in  a 
contract  executed  on  the  24th  of  June,  re- 
quiring one  of  the  parties  thereto  to  de- 
liTer  a  deed  after  one  year  from  date,  means 
the  24th  day  of  June  of  the  next  succeeding 
year.  Vorwerk  t.  Nolte  (Cal.)  24  Pac.  840, 
841. 

"One  year's  rent,"  as  used  in  Code  1873, 
c.  194,  I  11,  giving  a  landlord  a  lien  for 
oae  year's  rent  on  goods  removed  from  the 
leased  premises,  denotes  the  amount  of  rent 
to  be  distrained  for,  and  does  not  refer  to 
tke  specific  rent  of  any  particular  year  or 
period  of  time.  Wades  v.  Figgatt,  76  Va. 
578,  S82. 

ttae  year,"  as  contained  in  an  indorse- 
ment on  an  insurance  policy  stating  that,  for 
as  extra  premium,  permission  was  thereby 
granted  to  the  life  assured  to  proceed  to  and 
reside  at  Belize  for  one  year,  means  ex- 
clusive of  the  time  occupied  in  the  voyage 
out,  and  did  not  limit  the  period  to  any  par- 
ticular year.  Notman  v.  Anchor  Assur.  Co., 
4  O.  B.  (N.  &)  •476^  481. 

WMMS     TEAB     ANB     AN     INDEFINITE 
PERIOD  THEBEAFTEB. 

Where  premises  are  leased  for  "one 
year  and  an  indefinite  period  thereafter,"  at 
an  annual  rent,  and  the  lessee  enters  and 
occupies  them,  he  is  the  owner  of  an  estate 
as  tenant  from  year  to  year.  Pugsley  t. 
Alkln,  11  N.  T.  (1  KenL)  404,  400. 

ONE  TEAB*8  PROVISIONS. 

The  words  "one  year's  provisions,"  In  a 
bequest  of  one  year's  provisions,  cannot  be 
construed  to  create  a  specific  legacy.  Ever- 
itt  T.  Lane,  37  N.  C.  548,  652. 

ONB  VOYAGE  ONLY. 

A  vessel  sailed  under  a  license  valid  for 
"one  voyage  only,  including  the  going  and 
returning,*'  and  was  authorized  thereby  to 
depart  from  Dantzig  and  proceed  to  the  des- 
tination of  London,  with  liberty  either  to 
come  back  direct  and  in  ballast  into  the  port 
of  departure,  or,  having  sold  her  cargo,  to 
enter  into  one  of  the  ports  of  Nantz  or  of 
Bourdeaux.  Another  clause  provided  that 
"she  may  load  in  the  ports  of  Nantz  or  Bour- 
deaux, and  to  the  destination  of  that  from 
which  she  departed,  silks,  etc.,  but  shall  not 


navigate  to  any  other  destination  than  those 
presently  indicated."  Held,  that  the  -words 
"for  one  voyage  only,  including  the  going 
and  returning,'*  showed  tliat  the  voyage  was 
to  commence  and  conclude  at  Dantzig,  and 
the  vessel  having  proceeded  from  Dantzig 
to  London,  and  thence  to  Bourdeaux,  she 
was  not  protected  by  the  license  on  a  further 
voyage  from  Bourdeaux  to  London.  Kvertfa 
V.  Tunno,  1  Bam.  A  Aid.  142,  145. 

ONEROUS  TITLE. 

Under  the  Spanish  and  Mexican  law, 
property  acquired  by  the  husband  and  wife 
during  the  marriage,  and  whilst  living  to- 
gether, whether  by  onerous  or  lucrative  title, 
and  that  acquired  by  either  of  them  by 
onerous  title,  belonged  to  the  community, 
whilst  property  acquired  by  either  of  them 
by  lucrative  title  solely  constituted  the  sep- 
arate property  of  the  party  making  the  ac- 
quisition. By  "onerous  title*'  was  meant 
that  which  was  created  by  a  valuable  con- 
sideration, as  the  payment  of  money,  the 
rendition  of  services,  and  the  like,  or  by  the 
performance  of  conditions,  or  payment  of 
charges  to  which  the  property  was  subject 
ScoU  V.  Ward,  IS  Gal.  458,  471;  Kircher  v. 
Murray  (U.  8.)  64  Fed.  617,  624. 

An  onerous  title  is  the  cause  In  virtue 
of  which  we  acquire  a  thing  by  payment  of 
its  value  in  money.  In  another  thing,  or  in 
services,  or  by  means  of  certain  charges  and 
conditions  to  which  we  subject  ourselves,  as 
purchase,  exchange,  renting,  and  dowry.  Noe 
V.  Card,  14  OaL  576,  597  (citing  Escriche  Dic- 
cionario,  tit  "Oneroso";  Yates  v.  Houston,  8 
Tex.  488,  468. 

The  title  Is  said  to  be  onerous  when  it 
is  acquired  for  a  certain  price  or  under  cer- 
tain charges.  It  is  the  contrary  to  a  lucra- 
tive title.  Civ.  Code  Ia.  1900,  art  8556, 
subd.  22. 

ONLY. 

See  'KJolng  Only.^* 

"Only,*'  as  contained  In  the  IMted  States 
Gonstitntion,  providing  that  'treason  against 
the  United  States  shall  consist  only  in  levy- 
ing war  against  them,  or  in  adhering  to 
their  enemies,  giving  them  aid  and  com- 
fort," was  used  to  exclude  from  the  criminal 
Jurisprudence  of  the  federal  government  the 
odious  doctrines  of  constructive  treasons, 
and  limits  the  definition  to  plain,  overt  acts. 
Shortridge  v.  Macon  (U.  S.)  22  Fed.  Cas. 
20,  21. 

"Only,"  as  used  in  Or.  Prac  Act,  §  440. 
which  declares  what  shall  be  grounds  for 
new  trial,  and  uses  the  words  "in  the  fol- 
lowing cases  only,"  is  employed  literally, 
and  excludes  all  other  grounds  than  those 


ONLY 


4981 


ONLY 


enmneiated.     People  t.  Falr»  48  Gal.  187» 

146. 

"liiable  only  for  the  amount  opposite  his 
name,'*  as  used  in  a  subscription  contract 
proYlding  that  a  subscriber  shall  be  ^liable 
only  for  the  amount  opposite  his  name,^  Is 
to  construed  as  to  make  the  contract  a  sot- 
eral  obligation.  McFarland  ▼.  loron,  28  fi. 
W.  6M,  655,  4  Tex.  Ut.  App.  68a 

The  use  of  the  (word  ''only"  In  bank 
shares,  which  provide  that  they  shall  be 
transferred  only  at  the  banking  house,  and 
on  the  books  of  the  bank,  "carries  an  impli- 
cation as  strong  as  negatiye  words  can  make 
it  that  there  is  no  other  mode  of  transfer, 
and  therefore  they  cannot  be  effectually 
transferred,  as  against  a  creditor  of  the 
render  who  attaches  them  without  notice  of 
any  transfer,  by  the  delivery  of  the  certifl- 
cates  thereof,  with  an  assignment  and  blank 
power  of  attorney  from  the  vendor  to  the 
Tendee,  even  if  notice  of  such  transfer  be 
glTcn  to  the  bank  before  the  attachment** 
Fisher  v.  Bssex  Bank,  71  Mass.  (6  Gray)  878, 
881. 

On  a  card  advertising  cigars,  the  state- 
ment that  "we  use  only  the  very  best  grades 
of  Havana  tobacco,  and  manufftcture  only 
genuine  Havana  cigars,"  the  word  "only** 
means  wholly;  and  the  statement  precludes 
the  idea  of  the  use  of  any  tobacco  except 
Havana  tobacco  in  the  cigars.  Hilson  Oo.  v. 
Foster  (U.  B.)  80  Fed.  896,  900. 

Code  1861,  I  162,  providing  that  in  an 
action  or  defense  founded  on  an  instrument 
for  the  payment  of  money  only,  it  shall  be 
nfflcient  to  give  a  copy  of  the  instrument, 
and  to  state  that  there  is  due  thereon  a 
spedfled  sum,  means  not  merely  exclusive 
of  any  other  promise  or  stipulation,  but  free 
from  any  condition  or  contingency.  Alder 
T.  Schmidt,  10  N.  Y.  Leg.  Obs.  863. 

'H>nly,*t  as  used  in  Pub.  St  c.  166,  |  6, 

proyiding  that  executions  shall  not  run 
agahist  the  bodies,  goods,  or  estates  of  exec- 
utors or  administrators,  but  only  against  the 
goods  and  estate  of  the  deceased  in  their 
liands,  does  not  exclude  goods  in  the  hands 
of  a  trustee,  but  is  used  alio  intuitu  to  ex- 
clnde  goods  belonging  to  the  administrator. 
Harmon  v.  Osgood,  24  N.  B.  401,  151  Mass. 
50L 

'^nly,*'  as  used  In  an  instruction  in  a 
railroad  crossing  accident  case,  in  which  the 
negligence  of  defendant's  flagman  in  invit- 
ing the  plaintiff  to  cross  the  tracks  in  front 
of  a  train  is  in  issue,  that  the  fact  that  the 
company  employed  the  flagman  is  only  evi- 
dence of  the  additional  care  exercised  by  the 
defendant  in  effect  renders  the  conduct  of 
Uie  flagman  inmiaterlaL  Ayres  v.  Pittsburg, 
C,  a  &  8t  U  By.  Ck^  60  AtL  968^  069,  201 
Pa.  124, 


The  word  "only,"  in  a  statute  providing 
that,  in  a  prosecution  for  a  certain  crisM, 
the  Jury  may  acquit  the  defendant  of  that 
crime,  and  convict  of  a  certain  allied  crime 
only,  has  the  same  meaning  as  the  wevi 
''merely.'*  Commonwealth  v.  Lewis,  21  AtL 
601,  602,  140  Pa.  661. 

The  use  of  the  word  ''only,**  as  used  in 
the  charter  of  Superior  of  1889,  subc.  18,  § 
108,  providing  that  the  common  council  shall 
have  power  to  issue  bonds  for  certain  pur- 
poses only  (naming  them),  is  clearly  restrict- 
ive, and  excludes,  as  clearly  as  language 
can,  the  idea  that  the  council  can  issue  bonds 
for  purposes  other  than  those  expressed. 
Uncas  Nat  Bank  v.  Oity  of  Superior,  91  N. 
W.  1004,  1006,  116  Wis.  34a 

An  indorsement  on  a  bill  of  exchange  to 
"pay  to  J.  S.  only"  has  been  held  to  be  a 
restrictive  indorsement  which  operates  ts 
put  an  end  to  the  negotiability  of  the  paper. 
Lee  V.  GhilUcothe  Branch  of  State  Bank  (U. 
8.)  16  Fed.  Casw  151,  163. 

The  word  "only,"  in  a  claim  made  by  an 
inventor  that  the  main  characteristics  of  Us 
invention  consist  in  the^  plate  for  secondary 
batteries,  having  cells,  etc.,  and  the  active 
material,  etc.,  '^packed  in  said  cells  only,** 
means  exclusively,  and  that  the  active  aa- 
terial  was  to  be  placed  or  packed  in  the  cells 
of  the  plate  to  the  entire  exclusion  of  every 
other  receptacle  or  part  of  the  plate.  Ac- 
cumulator Go.  V.  Oonsolidated  Blectric  Stor- 
age Oo.  (U.  a)  68  Fed.  793,  794. 

Xb  limitatioB  fm  deed  ov  lease. 

In  construing  a  deed  to  a  railroad  com- 
pany, conveying  one  tract  of  land  only  for 
depot  and  other  railroad  purposes,  and  then 
granting  another  parcel,  and  stating  in  a 
subsequent  clause  that  "both  of  said  pieces  er 
parcels  are  granted  only  and  solely  for  said 
road  purposes,*'  it  was  said  that  the  woeis 
"only  and  solely"  are  words  of  restriction  er 
exclusion.  As  used  In  this  deed,  th^  eCtet 
clearly  is  to  prohibit  the  grantee  from  ushig 
the  lands  for  other  than  the  specified  pur- 
poses. Homer  v.  Ohicago,  M.  &  St  P.  By. 
Oo,  88  Wis.  166,  176. 

The  word  "only,**  as  used  in  a  lease  pro- 
viding that  if  the  building  was  damaged  by 
fire,  etc.,  the  lessee  should  pay  rent  only  for 
such  portion  of  the  premises  as  he  can  rea- 
sonably occupy  during  the  time  required  to 
make  the  necessary  repairs,  but;  if  it  should 
be  so  damaged  as  to  require  it  to  be  rebuilt 
then  the  lease  should  end,  does  not  warrant 
an  inference  that  the  rent  should  be  sus- 
pended while  the  premises  are  untenantable 
from  injury  by  fire,  without  necessarily  com- 
pelling rebuilding.  New  York  Beal  Estate 
&  Bldg.  Imp.  Ck>.  V.  MoUey,  88  N.  B.  103;  104, 
143  N.  T.  166, 
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^Only,"  as  used  in  a  lease  to  the  lessor's 
mother  of  a  dwelling  house,  only  for  herself 
to  occupy  for  a  residence,  does  not  mean  that 
the  lessee  alone  shall  occupy  the  premises, 
but  refers  to  the  purpose  for  which  the  house 
was  to  be  occupied,  though  not  ezclusiyely 
BO.    Schroeder  ▼.  King,  38  Ck>nn.  78. 

In  llmitatiom  la  deTlses. 

The  words  "only  proper  use,**  as  used  In 
a  deed  of  gift  by  which  a  father  conveys  a 
slaye  to  a  daughter,  to  the  "only  proper  use** 
and  behoof  of  such  daughter,  mean  her  own 
separate  use.  Caldwell  v.  Pickens'  Adm'r, 
89  Ala.  514,  520. 

▲  bequest  to  a  wife,  stipulating  that  the 
property  stiall  be  held  by  her  only,  has  the 
effect  of  excluding  her  husband  from  any 
rights  in  the  property.  Ozley  t.  Ikelheimer, 
26  Ala.  332,  336. 

"Only  for  the  benefit  of,**  as  used  in  a 
will  wherein  testatrix  bequeathed  certain 
slaves  to  be  held  in  trust  only  for  the  benefit 
of  a  certain  daughter,  was  synonymous  with 
"for  her  sole  use,**  and  secured  the  property 
to  the  separate  use  of  the  daughter.  Nixon 
T.  Rose  (Ya.)  12  Orat  425,  428. 

The  word  "only"  in  a  will  giving  testa- 
tor's property  to  his  wife  for  life,  and  after 
her  death  to  be  divided  equally  between  his 
heirs,  only  his  daughters  B.  and  M.,  was  con- 
strued to  have  been  used  in  the  sense  of  "ex- 
cept," thus  excluding  the  daughters  from  any 
interest  under  the  will.  Lott  v.  Thompson, 
15  a  B.  278,  279,  86  8.  O.  88. 

Under  a  bequest  to  executors  of  money 
to  be  invested  and  the  income  only  paid  over 
semiannually  to  a  certain  person,  he  is  enti- 
tled to  the  income  only  during  his  life,  and 
not  the  principal  legacy.  Wynn  t.  Bartlett, 
45  N.  B.  752,  167  Mass.  292. 


In  UmitatioB  of  iasonaee  risk. 

The  word  "only"  in  a  clause  in  a  fire 
policy  declaring  that  it  is  issued  on  the  ex- 
press condition  that  the  property  shall  not 
be  operated  as  a  distillery  during  the  term  of 
the  insurance^  it  being  intended  by  the  policy 
to  cover  carpenter's  risk  only,  manifestly 
means  that  the  carpenter's  risk  is  the  only 
hazard  assumed  by  the  company.  Alkan  v. 
New  Hampshire  Ins.  Co.,  10  N.  W.  91,  94,  53 
Wis.  13a 

"Only,"  as  used  In  a  policy  of  insurance 
on  a  steamboat  against  loss  by  fire  only,  does 
not  limit  the  liability  of  the  assurer  to  losses 
by  fire  caused  by  any  particular  agency,  or 
to  exclude  such  liability  where  the  fire  was 
caused  by  a  particular  agency,  but  simply 
shows  that  no  risk  whatever  was  assumed 
except  loss  by  fire.  Germanla  Ins.  Co.  v. 
Sherlock,  25  Ohio  St  33,  46. 


la  Umltatliim  of  jurlsdiotlMi* 

The  word  "only,"  as  used  in  Oode  Clv- 
Proc  i  1780,  providing  that  an  action  may 
be  maintained  against  a  foreign  eorporatiozi 
by  a  nonresident  "in  one  of  the  foUo^winir 
cases  only,"  is  inserted  as  a  word  of  restrict 
tion,  and  implies  a  general  Jurisdiction,  pur- 
posely narrowed  and  restrained.  OhazDl>eni 
V.  Feron  &  BaUou  Oa,  56  N.  Y.  Bupp.  S38 
(citing  Hopper  t.  Hopper,  125  N.  Y.  400,  26 
N.  B.  457). 

"Only,^  as  used  in  the  Oonstitution  pro- 
viding that  the  Supreme  Oonrt  shall  bare 
appellate  jurisdiction  only,  coupled  witli  the 
other  words  employed,  plainly  indicates  a 
purpose  to  render  the  court's  primary  and 
principal  powers  appellate.  People  t.  Ridi- 
mond,  26  Pac.  929,  988,  16  Oolo.  274. 

ONROERENDE  AND  VAST  STAAT. 

The  phrase  "onroerende  and  vast  staatf 
is  by  a  statute  of  the  colony  of  New  Tork 
passed  October,  1810,  translated  in  Bn^^liah 
"immovable  and  fast  estate,"  and  therefore, 
in  Dutch  wills,  deeds,  and  antenuptial  con- 
tracts, the  phrase  should  be  construed  to 
mean  land  or  real  estate.  Spraker  t.  Van  Al- 
styne  (N.  Y.)  18  Wend.  200,  20& 

ONUS  PROBANOI. 

See  "Burden  of  Proof.*^ 

ONYX. 

"Onyx  marble^  Is  defined  In  the  Impe- 
rial Dictionary  to  be  a  "very  beautiful,  trans- 
lucent limestone,  of  stalagmitlc  formation, 
discovered  by  the  French  in  the  province  of 
Oran.  ^  ^  *"  It  is  used  for  the  manu- 
facture of  ornamental  articles.  Merchandise 
invoiced  as  onyx  columns,  vas^  etc.,  and 
known  by  dealers  in  marble  as  onyx  marble. 
is  assessable  as  manufactures  of  marble  for 
a  duty  of  50  per  cent  ad  valorem,  under  Rev. 
St  U.  S.  I  2499,  providing  that  a  nonenum^^ 
ated  article  bearing  a  similitude  to  an  enu- 
merated article  shall  be  dutiable  at  the  same 
rate  as  the  enumerated  article.  Mandel  t. 
Seeberger  (U.  S.)  89  Fed.  780,  761. 

OONTZ. 

Oonts  or  craps,  as  it  is  otherwise  known, 
is  a  game  ordinarily  played  with  two  dice. 
They  are  shaken  up  in  the  hand,  and  then 
rolled  or  thrown  from  it  The  playor  wins 
if  he  throws  the  numbers  seven  or  eleven, 
otherwise  he  loses.  It  can  be  played  with 
any  four-cornered  thing  or  cube  with  num- 
bers on  it  that  can  be  tlirown  or  rolled,  and 
upon  any  surface,  as  the  floor,  the  ground. 
a  box,  a  hat,  etc.  Ck>mmonwealth  t.  Kam- 
merer  (Ky.)  13  S.  W.  108. 
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OPEN. 

See  "Held  Open." 

Tbe  words  "outward,  open,  aetual,  tIs- 
ible,  Babstantial,  and  exclusive/'  in  connec- 
tion with  a  change  of  posseasion,  mean  suh- 
stsndally  the  same  thing.  They  mean  not 
concealed;  not  hidden;  exposed  to  Tiew; 
free  from  concealment  dissimulation,  re- 
serve, or  disguise;  In  full  existence;  denot- 
ing that  which  not  merely  can  be,  hut  is, 
opposed  to  potential,  apparent,  constructiye, 
and  imaginary:  Teritable;  genuine;  certain; 
absolute;  real,  at  present  time,  as  a  matter 
of  fact;  not  merely  nominal;  opposed  to 
form;  actually  existing;  true;  not  including, 
admitting  or  pertaining  to  any  others;  un- 
divided; sole;  opposed  to  inclusive.  Bass 
T.  Pease,  79  111.  App.  306,  31&  See,  also^ 
Helleher  v.  City  of  Keokuk,  16  N.  W.  280, 
281,  60  Iowa,  473;  State  v.  Millard,  18  Vt 
574,  577,  678h  46  Am.  Dea  17a 

The  requirement  of  Bev.  Laws  1813,  c. 
86,  i  178,  providing  that  lands  acquired  by  a 
dty  for  streets  and  public  places  shall  be 
held  in  trust,  and  shall  be  held  *'open"  for 
public  places  forever,  is  not  violated  by  the 
erection  of  a  soldiers'  monument  in  a  park 
100  feet  in  height,  and  based  on  a  platform 
120  feet  k>ng,  which  is  situated  on  the  crest 
at  a  hin,  with  a  broad  driveway  on  one  side, 
and  the  open  river  on  the  other.  "The  pla- 
cing of  monuments  and  statues  in  parks  Is 
a  generally  recognised  and  legitimate  use  of 
BDch  parks,  whether  such  monuments  are 
purely  ornamental,  or  include  the  idea  of  a 
memorial/'  Parsons  v.  Van  Wyck,  07  N.  Y. 
Supp.  1054,  1068,  56  App.  Dlv.  329. 


Opening  a  Judgment  Is  not  setting  it 
lalde,  annulling,  or  reversing  it  It  is  but 
a  mode  of  allowing  the  defendant  a  hearing 
OD  tbe  merits,  and  the  court  may  impose 
sQch  terms  as  it  may  deem  proper.  A  party 
bag  no  right  to  a  hearing  after  judgment, 
except  for  causes  which  touch  the  honesty 
and  Justice  of  the  case.  If  a  judgment  is 
deemed  erroneous,  an  application  should  be 
made  to  strike  it  off,  and  not  to  open  it,  and 
the  rilling  on  such  point  will  distinctly  draw 
In  question  the  power  of  the  court  to  enter 
micb  judgment  Huston  Tp.  Go-op.  Mut  Fire 
Ins.  Go.  V.  Beale,  1  Ati.  926,  928,  110  Pa.  821. 

8alo«Mu 

A  city  ordinance  making  it  criminal  for 
any  person  to  keep  "open  any  saloon,  bar- 
room or  tippling  house"  between  certain 
boars,  will  be  construed  to  include  a  res- 
tim^nt  which  sells  liquor  in  connection  with 
tts  other  business,  though  there  is  a  curtain 
between  the  bar  where  the  liquor  is  sold  and 
tbe  eating  room.  'The  object  of  the  ordi- 
nance Is  manlfMUy  not  merely  to  stop  drink- 


ing at  that  hour,  but  also  to  compel  those 
who  are  inclined  to  collect  and  tarry  at  such 
places  to  then  depart"  Baldwin  v.  Gity  of 
Ohicago,  68  111.  418,  426. 

Where  a  saloonkeeper  connects  his  liv- 
ing rooms  with  his  saloon,  and  occasionally 
serves  liquor  in  them,  they  become  a  part 
of  the  saloon,  and  to  open  them  on  Sundays 
to  others  than  members  of  his  family  is  an 
opening  of  the  saloon.  People  v.  Gox,  38  N. 
W.  235,  237,  70  Mich.  247, 

Street. 

A  public  highway  might  be  opened  with- 
out anything  being  done  by  the  road  over- 
seers for  that  purpose.  The  people  them- 
selves along  the  line  of  the  road  might  open 
it,  or  the  public  travel  might  at  once  take 
possession  of  a  road  and  use  it  Whenever 
a  public  road  is  traveled  it  is  in  fact  opened, 
although  nothing  may  have  ever  been  done 
by  the  road  overseers  for  the  purpose  of 
opening  it.  No  formal  opening  is  ever  re- 
quired. It  is  true  it  may  be  formally  opened 
by  the  several  overseers  along  the  line  of 
the  road,  but  it  may  also  be  informally  open- 
ed by  themselves  or  by  others,  or  it  may  be 
opened  in  fact  by  the  public  travel  taking 
possession  of  it  and  using  it  Wilson  v. 
Janes,  29  Kan.  233,  24& 

An  authority  to  a  municipal  corporation 
to  open  or  extend  streets  has  been  held  not 
to  authorize  the  extension  of  a  street  across 
the  right  of  way  of  an  existing  railroad,  as 
such  right  of  way  is  already  devoted  to  a 
public  use  by  express  legislative  grant  and 
tbe  extension  of  the  street  across  it  is  an 
unauthorized  appropriation  of  it  to  another 
public  use.  Illinois  Gent  R.  Go.  v.  Glty  of 
Ghlcago,  30  N.  B.  1044,  1045,  141  111.  586,  17 
L.  B.  A.  530. 

"Be  open  for  travel,"  as  used  in  a  peti- 
tion in  relation  to  a  highway,  is  insufficient 
as  a  request  'Hhat  a  highway  be  establish- 
ed," so  as  to  invest  the  supervisors  with  any 
jurisdiction  in  the  matter.  Gurtis  v.  Poca- 
hontas Go.,  72  Iowa,  151,  33  N.  W.  616. 

The  words  "open  and  make  the  same," 
in  St  c.  500,  i  7,  making  it  the  duty  of  coun- 
ty commissioners  to  fix  the  time  within 
which  the  several  towns  through  which  any 
highway  may  be  laid  out  shall  open  and 
make  the  same,  mean  '*to  make  the  road 
passable,  safe,  and  convenient  for  travelers 
and  others  passing  with  their  teams,  wagons, 
or  other  carriages."  Lowell  v.  Inhabitants 
of  Moscow,  12  Me.  (3  Fairf.)  300,  301. 

Same— OonstniotioB  amd  latproTement. 

The  term  "opening,"  in  a  clause  of  the 
city  charter  authorizing  the  opening  of  a 
street  etc.,  '^refers  to  throwing  open  to  the 
public  what  before  was  appropriated  to  In- 
dividual use,  and  the  removing  of  such  ob- 
structions as  exist  on  the  surface  of  the 
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earth,  rather  than  any  artificial  Improvement 
of  the  surface.  By  the  term  'opening*  we 
do  not  understand  the  Improvement  of  a 
street  or  highway  by  grading,  calverting,  etc. 
The  term  Is  generally  (we  think  always) 
clearly  distinguishable  from  such  kind  of  Im- 
provement." Reed  v.  City  of  Toledo,  18 
Ohio,  161,  165. 

A  statutory  power  to  open  and  extend 
a  street  Includes  the  construction  of  the 
street,  or  the  extension  thereof,  as  well  as 
the  mere  act  of  laying  It  out  Matthlessen 
ft  Wlechers  Sugar  Refining  Co.  v.  Jersey 
City,  26  N.  J.  Eq.  (11  C.  E.  Green)  247,  254. 

"Opening  a  street"  refers  to  throwing 
open  to  the  public  what  before  was  appropri- 
ated to  individual  use,  and  the  removing  of 
such  obstructions  as  exist  on  the  surface  of 
the  earth,  rather  than  any  artificial  improve- 
ment of  the  surface;  and  hence  Act  March 
6,  1880,  i  1,  authorising  the  opening,  extend- 
ing, or  widening  of  any  street,  does  not  au- 
thorise the  grading  or  graveling  of  a  street 
Wllcoxon  V.  City  of  San  Luis  Obispo,  85  Pac. 
988,  889,  101  Cat  508. 

The  act  of  Congress  giving  to  the  city 
of  Washington  power  to  open  and  keep  in  re- 
pair streets,  avenues,  lanes,  etc.,  agreeably 
to  the  plan  of  the  city,  includes  the  power 
to  alter  the  grade  or  change  the  level  of 
the  land  on  which  the  streets,  by  the  plan  of 
the  city,  are  laid  out  Smith  v.  Washington 
City,  61  U.  8.  (20  How.)  185,  147,  15  L.  Ed. 
85& 

As  used  In  a  statute  authorizing  the  over- 
seers of  highways  to  open  them,  the  word 
"open"  means  to  clear  away  the  obstruction 
in  the  road,  or  the  physical  act  of  inclosing 
the  highway  for  the  public  use,  and  not  the 
mere  form  of  giving  it  to  the  public  in  its 
finished  condition.  Gaines  v.  Hudson  Coun- 
ty Ave.  Com'rs,  87  N.  J.  Law  (8  Yxoom)  12, 
14. 

It  cannot  be  said  with  propriety  that  a 
road  has  been  opened,  as  a  whole,  when  noth- 
ing has  been  done  to  that  entire  portion 
which  constitutes  three-fourths  of  it,  and  the 
remainder  was  a  road,  opened  and  used  be- 
fore as  such.  State  v.  Inhabitants  of  Com- 
ville,  48  Me.  427,  428. 

A  road  is  opened,  within  tlie  statute  pro- 
viding that  it  shall  be  considered  discontinu- 
ed unless  it  is  opened  within  six  years  from 
its  establishment,  where  the  trees  on  it  have 
been  felled  and  cut  up  for  mcHre  than  six 
years,  although  it  waa  impassable  except  for 
those  on  foot  Baker  v.  Runnels,  12  Me.  (8 
Fairf.)  235,  237. 

"Opened,**  as  used  in  1  Rev.  St  520,  pro- 
viding that  every  public  highway  laid  out 
that  shall  not  be  opened  and  worked  within 
six  years  from  the  time  of  its  being  so  laid 
out  shall  cease  to  be  a  road  for  any  purpose 


whatever,  means  that  it  must  be  opened  as  a 
highway  over  its  entire  route.  Beckwitli  t. 
Whalen,  70  N.  Y.  430,  435. 

Saate— Dedieatlrau 

Where  the  landowners  have  dedicated  to 
the  public  the  land  of  a  street  regularly  lo- 
cated on  the  confirmed  dty  plan,  the  street 
is  "open,"  so  as  to  charge  adjoining  owners 
with  the  cost  of  constructing  a  sewer  tbere- 
on.  City  of  Philadelphia  v.  Thomas'  Heirs. 
25  Atl.  878,  874,  152  Pa.  404. 

Streets  cannot  be  said  to  be  '^aid  out 
and  opened,"  within  the  meaning  of  a  city 
charter  giving  the  city  power  of  taxation  for 
municipal  purposes  to  a  distance  of  240  feet 
back  from  the  line  of  such  streets  as  the 
corporate  authorities  had  *iald  out  and  open- 
ed," until  there  has  been  a  formal  accept- 
ance of  them  by  the  authorities  of  the  town 
according  to  law,  though  they  may  have  been, 
since  an  alleged  dedication,  used  as  streets 
by  the  owners  of  property,  and  may  have 
been  generally  considered  streets  of  the 
town.  Valentine  v.  City  of  Hagerstown,  88 
Atl.  031,  932,  86  Md.  486  (dted  in  Sindall  T. 
City  of  Baltimore^  49  Atl.  645,  647,  98  Md. 
526). 

Baae— Iisj  ont* 

*'Open,"  as  used  in  an  application  to  se- 
lectmen to  open  a  street,  is  equivalent  in 
meaning  to  the  words  *1ay  out"  as  used  in 
the  statute  authorizing  such  petition.  Win- 
ooski  Lumber  &  Water  Power  Go.  v.  Town 
of  Colchester,  57  Vt  538,  541. 

The  words  "opening  and  laying  out*'  as 
used  in  the  road  laws  In  reference  to  the  lay- 
ing out  or  opening  of  roads,  "are  constantly 
used  as  equivalent  expressions."  In  re 
Twenty-Eighth  St,  102  Pa.  140,  146. 

The  term  *'open  and  dedicated,"  employ- 
ed with  respect  to  a  street  or  highway,  means 
laid  out  or  set  apart  by  the  owner,  and  imply 
that  nothing  further  is  necessary  to  make 
it  a  highway  in  fact  Hemphill  v.  City  of 
Boston,  62  Mass.  (8  Cush.)  195^  197»  54  Am. 
Dec.  749. 

OPIOr  AOOOUNT. 

'•An  open  account  is  one  in  which  some 
item  of  the  contract  is  not  settled  by  the  paiv. 
ties,  whether  the  account  consists  of  one 
item  or  many,  or  where  there  have  been  run- 
ning or  current  dealings  between  the  parties, 
and  the  account  is  kept  open  with  expecta- 
tion of  further  dealings."  Purvis  v.  Kroner, 
23  Pac.  260,  261,  18  Or.  414;  Battle  v.  Reld, 
68  Ala.  148,  152;  Sheppard  v.  Wilkins,  1  Ala. 
62,  64;  McCamant  v.  Batsell,  59  Tex.  363. 
368.  An  account  consisting  of  the  price  of 
a  carriage  purchased'  and  paid  for  by  plain 
tiff  for  defendant  at  his  request,  together 
with  the  cost  of  the  transportation  from  New 
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Tork  to  New  Orleans,  is  not  an  open  account, 
witbin  the  meaning  of  the  statute  barring 
actions  <m  <H;>en  accounts  In  three  years. 
Garuthers  t.  Mardls'  Adm'rs,  Z  Ala.  599,  eOl. 

An  open  account  la  one  In  which  the 
amount  due  has  not  been  ascertained  or  fixed 
dther  by  the  act  and  agreement  of  the  par- 
ties or  by  <H>enition  of  law,  Nlsblt  t.  Law- 
son,  1  Ga.  (1  Kelly)  275,  287;  Anderson  t. 
State,  2  6a.  (2  Kelly)  370,  874;  HargroTes 
r.  Cooke,  15  Ga.  321,  832;  and  Is  usually  rais- 
ed by  one  party  only,  and  Is  an  ex  parte 
alfolr,  and  Is  open  until  agreed  to  by  the 
other;  but  when  the  debtor  has  acknowN 
edged  the  Justice  of  the  account,  and  It  Is 
no  longer  the  act  of  one  party,  but  the  agree- 
moit  of  both,  the  account  becomes  liquidat- 
ed.   Hargroves  t.  Gooke^  15  Ga.  821,  832. 

Whether  the  account  consists  of  a  single 
Item  or  many  items,  if  the  terms  of  the  con- 
tract have  not  been  adjusted  by  agreement 
of  the  parties,  the  demand  is  an  open  ac- 
count Gayle's  Adm*r  t.  Johnston,  72  Ala. 
254,  47  Am.  St  Rep.  406. 

In  strict  legal  phraseology,  an  open  ac- 
coont  is  a  debt  not  reduced  to  writing,  which 
is  subject  to  future  adjustment,  and  may  be 
reduced  or  modified  by  proof,  such  as  ac- 
counts running  between  merchants,  a  mer- 
chant's account  for  the  sale  of  goods,  and 
all  other  of  like  character.  Smith  t.  Blllng- 
ton,  14  Ga.  379,  382L 

An  account  Is  open  and  current  when 
it  is  running,  not  dosed,  settled,  or  stated, 
80  that  there  are  reciprocal  demands  between 
tbe  parties — something  upon  which  elthw 
party  could  sustain  an  action.  Taylor  t. 
Parker,  17  Minn.  469,  473  (Gil.  447,  451). 

An  open  account  is  one  in  respect  to 
which  nothing  has  occurred  to  bind  either 
IMirty  by  its  statements,  or  an  account  which 
Ui  yet  fully  open  to  be  disputed.  Abb.  Law 
Diet  The  word  *'open"  indicates  that  there 
is  Bomethtng  undetermined  by  the  contract 
of  the  parties  or  by  the  application  of  set- 
tled rules  of  law,  and  an  account  cannot  be 
said  to  be  open  when  no  term  of  the  cour 
tract  remains  to  be  settled  by  agreement  of 
tbe  parties.  McOamant  t.  Batsell,  59  Tex. 
363,  868. 

When  an  account  is  stated  and  rendered, 
tnd  no  objection  is  made  to  it,  it  Is  no  lon- 
iet  an  open  account,  but  becomes  liquidated. 
Anderson  y.  State,  2  Ga.  (2  Kelly)  870,  874. 

'TThe  term  'open  account  is  used  In  op- 
poaitlon  to  a  stated  account  wherein  the  ac- 
count Is  closed  by  an  assent  to  its  correct- 
fleas  by  a  party  charged."  Whittlesey  t. 
4wfl6rd,  47  Tex.  18,  17. 

An  account  which  is  signed  and  render^ 
«d  by  the  debtor  with  the  statement,  in  de- 
tail, <tf  the  debtor  and  creditor  Items,  is  not 


an  open  account  within  the  meaning  of  the 
statute  of  limitations.  Dixon  t.  Lyons,  13 
La.  Ann.  160. 

^•There  is  no  element  of  an  open  or  un- 
liquidated account  in  the  Indebtedness  of  one 
tenant  in  common  to  Ills  co-tenant  for  rents 
collected.  It  is  more  In  the  nature  of  an  ac- 
tion for  money  had  and  receiyed  by  one  per- 
son to  tbe  use  of  another,  or  that  of  an  im- 
plied trust  rather  than  an  express  trust." 
Ualrston  y.  Sumner,  17  South.  709,  106  Ala. 
381. 

Within  the  meaning  of  the  statute  fixing 
limitations  to  a  right  of  action  on  an  open 
account  an  account  of  an  agent  with  his 
principal  is  not  an  open  account  and  an  ac- 
tion thereon  is  not  limited  by  such  statute. 
Dolhonde  y.  Laurans'  Widow,  21  La.  Ann. 
406. 

*X>pen,''  as  used  in  an  Instruction  in  an 
action  against  a  city  for  injuries  from  a  de- 
fectiye  sidewalk,  stating  that  if  the  defect 
was  open  and  notorious,  the  city  was  charge- 
able with  notice  thereof,  means  not  conceal- 
ed; not  hidden;  exposed  to  ylew;  apparent 
— a  secondary  signification  in  which  the 
word  is  yery  frequently  used— and  the  Jury 
would  not  understand  the  court  to  refer  to 
a  defect  consisting  of  an  open  hole  in  the 
sidewalk.  Kelleher  y.  City  of  Keokuk,  15 
N.  W.  280,  281,  60  Iowa,  473. 

A  demand  for  money  collected  by  plain- 
tiff on  a  Judgment  in  fayor  of  himself  and 
defendant's  intestate  Jointly  Is  not  an  open 
account    Bradford  y.  Barclay,  39  Ala.  38. 

OPEV  AND  OB088  X.EWDKXS88. 

The  phrase  "open  and  gross  lewdness," 
in  a  statute  making  open  and  gross  lewdness 
criminal,  is  not  equlyalent  to  the  phrase 
••gross  lewdness  in  an  open  place."  The 
word  *'open'*  has  no  reference  to  place  at 
all,  nor  to  the  number  of  people.  It  is  used 
simply  to  define  a  quality  of  the  act  of  lewd- 
ness. It  is  open  lewdness  as  opposed  to  se- 
cret lewdness.  It  defines  the  same  act,  re- 
gardless of  whether  it  is  committed  in  the 
presence  of  one  or  of  many.  State  y.  Juneau, 
59  N.  W.  580,  581,  88  Wis.  180,  24  L.  R.  A. 
857,  48  Am.  St  Rep.  877;  Commonwealth 
y.  Wardell,  128  Mass.  52,  53,  85  Am.  Rep. 
357. 

"Open,''  as  used  in  Rey.  St  e.  99,  |  8, 
proyldlng  a  punishment  for  open  and  gross 
lewdness,  etc.,  means  undisguised,  not  con- 
cealed, and  opposite  to  priyate,  concealed, 
and  unseen.  State  y.  Millard,  18  Yt  574, 
577,  578»  46  Am.  Dec.  170. 

St  1784^  c.  40,  I  6,  proyldlng  that  open 
and  gross  lewdness  and  lasciylous  behayior 
shall  be  punished,  etc.,  does  not  Include  the 
commission  of  such  behayior  in  secret  not- 
withstanding the  parties  are  obseryed  by  a 
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third  person  without  their  knowledge.    Com- 
monwealth ▼.  Oatlin,  1  Masiw  7»  8. 

OPEN  AND  NOTOBIOUS  XNSOItVENOT. 

The  doctrine  tliat  the  maker  of  a  note 
must  be  in  ''open  and  notorious  insolrency," 
before  recourse  can  be  had  to  the  assignor, 
means  not  merely  the  want  of  sufficient  prop- 
erty to  pay  all  of  one's  debts,  but  the  ab- 
sence of  all  property,  within  reach  of  the 
law,  applicable  to  the  payment  of  any  debt. 
Hardesty  ▼•  Klnworthy  (Ind.)  8  Blackf.  804, 
805;  Somerby  t.  Brown,  73  Ind.  253,  256. 
Property  in  possession  of  an  assignee  in 
bankruptcy  is  not  only  within  reach  of  the 
law,  but  in  the  actual  custody  of  the  law. 
Somerby  ▼.  Brown,  73  Ind.  253,  258. 

OPEN  AND  PEACEABLE  ENTRY. 

A  statute  proTidlng  for  the  foreclosure 
of  a  mortgage  by  "open  and  peaceable  entry" 
on  the  mortgaged  premises,  and  possession 
thereof  peaceably  for  three  years,  means  an 
entry  not  opposed  by  the  mortgagor  or  per- 
sons claiming  the  premises,  and  made  in  the 
presence  of  two  witnesses,  whose  certificates 
are  sworn  to  and  recorded  within  30  days  in 
the  registry  of  deeds  as  required  by  Gen. 
St  c.  140,  I  182.  Thompson  ▼•  Kenyon,  100 
Mass.  108,  111. 

OPEN  BUIiX. 

'X)pen  bulk,"  as  used  In  Acts  N.  C. 
1881,  c.  831,  providing  that  persons  selling 
seeds  in  packages  unmarked  by  the  date 
when  such  seeds  were  grown,  except  farm- 
ers selling  seeds  in  open  bulk  to  other  farm- 
ers or  gardeners,  shall  be  guilty  of  a  mis- 
demeanor, means  in  the  mass;  exposed  to 
▼lew;  not  tied  or  sealed  up.  Used  in  the 
connection  they  are  in  this  act,  they  do  not 
relate  to  the  quantity  that  may  be  sold; 
nor  does  the  statute  restrict  it  to  an  ounce 
or  less,  or  require  a  bushel  or  more  to  be 
sold.  In  re  Sanders  (U.  8.)  52  Fed.  802, 
804,  18  L.  B.  A.  549. 

OPEN  COBPOBATION. 

An  open  corporation  is  where  all  the 
dtlEens  or  corporators  have  a  vote  in  the 
election  of  the  officers  of  the  corporation — 
usually  applied  to  municipal  corporations. 
McKln  V.  Odom  (lid.)  8  Bland,  407,  415. 

OPEN  COITBT. 

The  term  "open  court,'*  within  the  mean- 
ing of  a  chancery  rule  declaring  that  the 
chancery  court  shall  be  deemed  always  open 
for  certain  purposes,  signifies  the  time  when 
the  court  can  exercise  its  functions.  Bz 
parte  Branch,  63  Ala.  383,  887.  i 


Tbe  phrase  "in  open  court,'*  as  nsed  fn 
the  statute  requiring  an  application  for  cer- 
tiorari to  be  made  to  the  Inferior  court  ot 
common  pleas  of  the  county,  in  open  court, 
is  used  to  emphasize  the  distinction  be- 
tween the  court  in  public  session,  and  one 
at  more  Judges  of  the  court  exercising  tibie 
judicial  functions  in  chambers.  Where  tlie 
record  avers  that  '^e  application  was  made 
to  the  court  of  common  pleas  held  at  F.,  in 
and  for  the  county  of  H.,  of  the  term  of 
September,  1891,  three  Judges  being  prea- 
ent,"  it  sufficiently  indicates  that  it  was 
done  in  open  court  Gonoyer  ▼.  Bird,  28 
AU.  428,  429,  56  N.  J.  Law  (27  Vroom)  22& 

Code,  f  2222,  declaring  that  no  dlTorce 
shall  be  granted  on  the  testimony  of  the 
plaintur,  but  that  all  such  suits  shall  be 
heard  in  open  court,  means  a  court  whicb 
is  in  session,  organized  for  the  transaction 
of  official  business.  Hobart  ▼.  Hobart,  45 
Iowa,  601,  603. 

OPEN  ESTATE. 

"Open,"  as  used  in  reference  to  tbe 
rule  that,  so  long  as  an  estate  is  open,  the 
accounts  of  the  executor  and  administrator 
in  the  orphans'  court  are  subject  to  reyialon 
and  correction  as  to  any  matter  discovered  to 
be  in  error,  means  not  finally  closed  and 
settled.  Martin  ▼.  Jonea,  89  Aa  102,  103, 
87  Md.  4a 

OPEN  FOB  BUSINESS. 

See  "Actually  Open  for  Business.** 

Within  the  meaning  of  the  term  in  an 
insurance  policy  providing  that  the  books 
and  inventory  ot  a  business  should  be  kept 
in  an  iron  safe  when  the  store  was  not  open 
for  business,  the  expression  "not  open  for 
business"  meant  such  ordinary  occasions  as 
Sundays  and  holidays,  and  after  the  store 
had  closed  at  night;  and  where  it  appears 
that  the  store  had  been  burned  during  busi- 
ness hours,  and  it  does  not  appear  that  the 
premises  were  ever  actually  closed,  such 
store  will  not  be  held  not  to  have  been 
open  for  business,  within  the  meaning  of 
the  policy,  the  requirement  of  the  policy 
being  rather  that  the  books  should  be  placed 
in  a  place  of  safety,  than  that  they  should 
be  inserted  in  the  safe  in  all  cases  of  fire. 
Phoenix  Ins.  Ck>.  v.  Schwartz,  41  S.  E.  240, 
241,  115  Ga.  113,  57  U  R.  A.  762,  90  Am.  8t 
Rep.  98. 

In  a  statute  imposing  a  penalty  upon 
any  one  permitting  his  place  to  be  open 
for  the  purpose  of  traffic  on  Sunday,  it  is 
clearly  and  manifestly  tbe  Intention  of  the 
statute  to  close  the  plaees  and  houses  there- 
in mentioned  against  barter,  sale,  and  traf- 
fic on  Sunday;  and  it  is  meant  that  no  sell- 
ing should  occur  in  these  places  or  houses 
on  Sunday,  and  that  traffic  shall  be  cut  off 


OPEN  HOUSE 


4987 


OPEN  POLICY 


entlr^/  on   that  day.     Whltcomb  t.  8tat% 
17  8.  W.  268,  269,  80  To.  App.  272. 

An  open  honse  Is  defined  by  Ber.  Bt 
1895,  art  3380^  as  one  In  whicb  no  screen 
or  other  device  Is  used  or  placed  either  in- 
side or  outside  of  snch  house  or  place  of 
business  for  the  purpose  of  obstructing  the 
▼lew  tliroQf  h  the  open  door  or  entrance  into 
inch  house   or  place  oi  business.     Where 
intoxicattnf  Uquors  are  sold  in   quantities 
less  than  a  quart,  a  partial  obstruction  of 
the  yiew  In  a  saloon  precludes  it  fi*om  be- 
ing  an   open    house.    ComponoYo    v.    State 
fTex.)  39  &  W.  14.    Under  this  statute  and 
definition,  it  is  held  that  the  statute  is  not 
Tiolated   by   a   partition    of   the    room    in 
which  the  liquors  are  sold  for  the  purpose 
of  renting  a  part  of  it,  not  to  obstruct  the 
Tlew,  and  which  does  not  in  fact  obstruct 
the  Tiew  of  the  bar  from  the  ftont  door. 
State  V.  Andrews,  82  Tex.  78,  75,  18  S.  W. 
554.    See.  also,  State  ▼.  Drake,  86  Tex.  329, 
335,  24  S.  W.  790;  State  ▼.  Austin  Club,  89 
Tex.  20,  25,  83  8.  W.  IIB,  80  L.  R.  A.  500. 

opeh  MAiniE&. 

Act  Jan.  19,  1852,  prorlding  that  It  shall 
be  unlawful  for  any  one  to  carry  a  deadly 
weapon  about  his  person,  not  *in  an  open 
manner  and  fully  exposed  to  riew,'*  does 
not  mean  that,  If  any  part  of  the  barrel  of 
t  pistol  was  stuck  down  in  the  pocket.  It 
would  constitute  a  Yiolation  of  the  statute, 
but  must  be  construed  as  meaning  that  the 
weapon  must  be  carried  In  such  a  manner 
that  others  who  might  come  in  contact  with 
the  person  might  see  that  he  was  an  armed 
and  dangerous  person,  who  was  to  be  avoided 
In  consequence,  and  only  requires  that  the 
weapon  should  be  exposed  sufficiently  to 
view  to  enable  any  person  to  see  and  know 
that  it  was  a  weapon.  Stockdale  t.  State, 
32  Ga.  225,  227. 

OPEV  POUOT. 

An  open  policy  of  Insurance  Is  one  In 
which  the  amount  of  liabilities  is  left  open 
to  be  determiued  according  to  the  actual 
loss,  either  by  agreement  of  the  parties,  or 
iQK>n  proof  and  compliance  with  its  terms 
or  with  the  rules  of  evidence.**  Riggs  v. 
Home  Mnt.  Fire  Protection  Ass'n,  89  S.  B. 
eii  ei8,  61  S.  O.  448. 

An  open  policy  is  one  in  which  the  sum 
to  be  paid  as  indemnity  in  case  of  losses 
is  not  fixed  in  the  contract,  but  is  left  open, 
to  be  proved  by  the  claimant,  or  to  be  de- 
termined by  the  parties.  This  determina- 
tion is  called  an  "Adjustment  of  the  loss." 
Fire  Ins.  Ass'n  v.  MUler  (Tex.)  8  Willson, 
Cir.  Cas.  Ct  App.  «  332. 
eWos.  &P.— 8 


An  open  or  running  policy  of  Insorance 
is  defined  by  2  Bouv.  Law  Diet  p.  430, 
as  a  policy  on  which  the  value  is  to  be 
proved  by  the  assured.  However,  by  an 
"open  policy**  is  sometimes  meant  in  the 
United  States  one  in  which  an  aggregate 
amount  is  expressed  in  the  body  of  the 
policy,  and  the  specific  amounts  and  sub- 
jects are  to  be  indorsed  from  time  to  time. 
Ck>rporation  of  London  Assurance  v.  Pater- 
son,  82  8.  &  860,  865,  106  Ga.  688 

A  valued  policy  is  where  the  value  of 
the  subject  insured  is  agreed  upon  by  the 
parties.  If  it  is  not  estimated  at  any  par- 
ticular amount  or  rate,  it  is  an  open  policy. 
Cox  V.  Charleston,  F.  ft  M.  Ins.  Go.  (S.  O.) 
3  Rich.  Law,  831,  332.  46  Am.  Dec  771. 

Where  a  policy  for  marine  insurance 
was  in  the  form  of  a  valued  policy,  and, 
after  a  statement  of  the  subject  insured, 
there  appeared  the  phrase,  "Valued  at 
$ ,  as  indorsed,"  but  the  blank   was 


not  filled  in,  and  there  was  no  indorsement 
as  to  value,  it  was  held  that  the  failure  to 
fill  the  blank  or  to  make  any  indorsement 
as  to  value  constituted  the  policy  an  open 
policy,  and  not  a  valued  policy.  Snowden 
▼.  Gulon,  6  N.  &  822.  326,  101  N.  Y.  458. 

The  term  ''open  fire  policy**  Includes 
any  policy,  unless  it  appears  to  have  been 
the  intention  of  the  parties  thereto,  upon 
a  fair  and  reasonable  construction  upon  its 
form,  to  value  the  loss,  and  thereby  fix  by 
contract  the  amount  of  the  recovery.  A 
policy  for  a  certain  sum  on  a  dwelling 
house,  containing  a  stipulation  that  the  com- 
pany will  pay  the  assured  the  loss  or  dam- 
age, not  exceeding  the  sum  assured,  is  an 
open,  and  not  a  valued,  policy.  Farmers' 
Ins.  Go.  V.  Butler,  88  Ohio  St  128,  134. 

An  open  policy  is  a  personal  contract 
and,  when  made  mi  the  insured's  own  ac- 
count, the  terms  are  that  the  assured  causes 
himself  to  be  insured  and  takes  insurance 
for  a  given  sum  for  a  specified  voyage,  for 
a  term  of  time,  upon  the  ship  and  goods  on 
board  her,  against  the  perils  of  the  sea  and  * 
other  risks.  Such  a  policy  is  always  held 
to  be  an  open  policy,  and  to  entitle  the  in- 
sured, in  case  of  loss,  whether  partial  or 
total,  to  an  indemnity  and  recompense  to 
the  amount  of  his  actual  loss  by  the  perils 
from  which  the  contract  professes  to  pro- 
tect him.  Laurent  v.  Chatham  Fire  Ins. 
Go.,  1  N.  Y.  Super.  Gt  (1  Hall)  41,  48. 

A  fire  policy  issued  to  indemnify  a  coo- 
tractor  against  loss  he  may  sustain  by  rea- 
son of  the  building  which  he  has  contracted 
to  build  in  case  of  its  destructioh,  to  a  sum 
not  exceeding  a  designated  sum,  is  an  open 
policy.  It  does  not  mean  that  as  soon  as 
the  house  is  destroyed  by  fire  the  insured 
shall  be  entitled  to  recover  the  sum  desig- 
nated, but  means  that  he  is  to  recover  that 
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amount  If  that  Is  the  damagre  done  to  him 
by  the  fire.  The  Insurance  company  guar- 
anties  him  againat  any  loss,  to  the  extent  of 
the  snm  designated,  which  he  may  sustain 
by  reason  of  the  property  being  destroyed 
by  fire;  and  therefore,  upon  a  total  loss  of 
the  building  insured,  the  Insurer  Is  only  lia- 
ble for  the  actual  loss  sustained,  not  ex- 
ceeding the  sum  designated.  Ulmer  ▼. 
Phoenix  Fire  Ins.  Ck>.,  89  S.  E.  712,  713,  61 
S.  O.  459. 

An  open  policy  is  one  in  which  the  value 
of  the  thing  Insured  is  not  agreed  upon,*  but 
is  left  to  be  ascertained  in  case  of  loss. 
GlT.  Ckkle  Gal.  1^03,  |  2595;  Rev.  Ck>de,  N.  D. 
1899,  f  4496;  Glv.  Gode  &  D.  1903,  f  1846. 

An  open  policy  Is  where  the  amount  of 
the  interest  of  the  assured  is  not  fixed  by 
the  policy,  but  is  left  to  be  adjusted  in 
case  of  loss.    GIt  Gode  Oa.  1895,  |  2129. 

In  an  open  policy  of  insurance,  for 
which  an  aggregate  amount  is  expressed, 
there  are  as  many  contracts  for  Insurance 
as  there  are  indorsements  on  the  policy  of 
separate  shipments  of  goods.  If  the  open 
policy  contained  all  the  conditions  which 
govern  the  shipments  of  goods  specially  in- 
sured under  the  policy,  and  the  company 
reserves  the  right  to  reject  or  accept  each 
special  insurance  in  each  shipment,  the  con- 
tract must  be  regarded  as  made  at  the  dom- 
icile of  the  company  issuing  the  open  policy. 
State  V.  Williams,  15  South.  290,  291,  46 
La.  Ann.  922. 

OPEH  RISK. 

An  open  and  visible  risk  is  such  as 
would  in  an  instant  appeal  to  the  senses 
of  an  Intelligent  person.  It  is  one  so  pat- 
ent that  a  person  familiar  with  the  busi- 
ness would  instantly  recognize  it  Johnston 
V.  Oregon,  8.  L.  ft  U.  N.  By.  Go.,  81  Pac. 
288,  286,  23  Or.  94. 

OPEN  SEASON. 

''Open  season,''  as  used  In  the  game  and 
fish  act  means  the  season  wherein  the  killing 
of  game  is  permitted.  Rev.  St  Okl.  1908,  f 
3076. 

OPEN  STOBB. 

The  term  "open  store,**  as  used  In  Gode, 
S  5542,  imposing  a  penalty  on  any  merchant 
or  shopkeeper  who  "keeps  open  store"  on 
Sunday,  Implies  something  more  than  open- 
ing the  door  of  a  shop  or  store  or  keeping 
the  door  open.  It  involves  the  keeping  open 
of  the  store  as  such — the  opening  up  of  the 
business  carried  on  in  the  house,  and  the 
exposition  to  sale  of  the  wares  stored  there 
^or  sale.  The  words  in  and  of  themselves 
mean  the  opening  up  and  keeping  open  the 


storehouse  of  goods,  wares,  and  mercban- 
dise  for  the  purposes  of  traffic.  Jebeles  t. 
State,  81  South.  877,  181  Ala.  41. 

**OperL  store,''  as  used  in  Gode  1876,  f 
4448,  prohibiting  any  merchant  or  sbop- 
keeper  from  keeping  open  store  on  Sunday, 
is  construed  not  to  mean  the  mere  act  of 
keeping  the  door  of  the  store  open,  but  the 
keeping  of  a  door  open,  and  by  means  there- 
of the  selling  of  merchandise  at  other  arti- 
cles kept  there  for  sale.  "If  the  parties 
intended  a  sale,  whether  payment  waa  pree^ 
ently  made  oft  expected  to  be  made  after- 
ward, the  statute  was  violated."  Snider  r. 
State,  59  Ala.  64,  67. 

OPEN    TO    OOOUPATION    ANB    PUK- 
OHABE. 

Rev.  St  U.  8.  f  2319,  declaring  that 
mineral  deposits  are  free  and  open  to  ex- 
ploration and  purchase,  and  the  land  in 
which  they  are  found  is  open  to  occupation 
and  purchase  to  a  certain  extent  or  amount 
—-the  land  to  that  extent  constltnting  a 
mining  claim  under  the  law  when  the  same 
is  properly  located — means  that  the  abso- 
lute title  may  be  acquired  in  the  land.  This 
language  will  not  bear  the  interpretation 
that  the  government  Intended  thereby  to 
sell  to  the  purchaser  of  a  mining  claina  a 
mining  easement  therein,  or  simply  the 
right  to  occupy  and  possess  the  mining 
claim  for  the  necessary  use  of  the  mineral 
vein.  The  right  to  occupy  and  to  pur- 
chase means  the  right  to  acquire  the  full 
title.  Silver  Bow  Min.  ft  MIU.  Oo.  t.  Clark, 
6  Pac.  670,  574,  6  Mont  87a 


OPEN  VENIRE. 

Open  venhre,  in  Dakota,  is  where  the 
marshal  of  the  United  States  for  the  territory 
selects  and  summons  jurors  as  at  common 
law.  United  States  r.  Beebe,  11  N.  W.  505. 
507,  2  Dak.  292. 


OPENING. 

Rev.  St.  art  4427,  declaring  that  all 
railway  corporations  which  fence  their  right 
of  way  may  be  required  to  make  openings 
through  their  fences  and  over  their  road- 
beds at  prescribed  distances,  does  not  re- 
quire open  crossings,  although  literally  an 
opening  in  a  fence  may  be  said  to  mean  an 
unobstructed  way  through  it  But  in  com- 
mon parlance  the  word  does  not  always, 
have  such  significance,  beings  sometimes 
used  to  indicate  a  way  through  that  is  ca- 
pable of  being  used  as  a  mode  of  IngieM 
and  egress  to  and  from  the  indosure.  As 
the  word  Is  used  In  the  statute,  it  does  not 
require  the  construction  of  an  open  crossr 
ing.  Missouri,  K.  &  T.  By.  Go.  v.  Ghenault, 
60  &  W.  55,  58,  24  Tex.  Civ.  App.  481.    See. 
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also.  Burgess  t.  Missouri,  K.  *  T.  B.  Go. 
(Tei-)  41  a  W.  706,  704. 

OPiSMUHG  THB  BIDDOTOS* 

Tbe  phrase  of  "opening  tbo  biddings,** 
which  in  the  English  books  occurs  so  fre- 
quently In  relation  to  mortgage  foreclosure 
aales,  means  no  more  than  a  further  sus- 
pension of  the  sale»  and  a  continuance  of  the 
property  in  the  market  If  there  should  be 
made  to  appear  either  before  or  after  the 
sale  has  been  ratified  any  injurious  mis- 
take, misrepresentation,  or  fraud,  the  bid- 
dings may  be  opened,  the  reported  sale  re- 
jected, or  the  order  of  ratification  rescinded, 
and  the  property  again  sent  into  the  ncmrket 
and  resold.  Andrews  t.  Bcotton  (Md.)  2 
Bland,  029,  644. 

OPEHXT      OUT&AGB      FUBXJO      DB- 

The  phrase  "openly  outrages  public  de- 
cency,** in  Pen.  Ck)de,  f  675,  making  any 
person  conunltting  any  act  which  seriously 
disturbs  or  injures  the  public  peace,  or  who 
openly  outrages  public  decency,  guilty  of 
a  misdemeanor,  includes  the  teachings  of 
the  doctrine  of  anarchy.  To  give  this  con- 
struction to  the  law  in  no  way  abridges  the 
liberty  of  conscience  in  matters  of  religion, 
nor  tbe  freedom  of  speech  on  aU  questions 
of  government  or  of  social  life,  nor  does  it 
In  any  way  trespass  upon  the  proper  freedom 
of  the  press.  The  point  and  pith  of  the 
offense  of  anarchists  Is  that  they  teach 
tli«  doctrine  that  the  pistol,  the  dagger,  and 
dynamite  may  be  used  to  destroy  the  rulers. 
The  teaching  of  such  horrid  methods  of 
reaching  an  end  is  the  offense.  In  this  class 
of  cases  the  courts  and  the  public  have  too 
long  overlooked  the  fact  that  crimes  and 
offenses  are  committed  by  written  or  spoken 
worda  We  haye  been  punishing  offenders 
in  other  lines  for  words  spoken  or  written, 
without  waiting  for  an  overt  act  of  injury 
to  the  persons  or  property.  The  press  is 
restrained  by  the  law  of  libel  from  the  too 
free  use  of  words.  People  t.  Most,  73  N.  T. 
Snpp.  220,  222,  86  Misc.  Rep.  169. 

OVESKEBBm 

Openness  and  notoriety  and  ezduslTe- 
nesB  of  possession,  as  the  terms  are  used  In 
the  law  of  adyerse  possession,  are  shown  by 
such  acts  in  respect  to  the  land  in  its  condi- 
tion at  the  tinie  as  comport  with  ownership 
-finch  acts  as  would  ordinarily  be  perform- 
ed by  the  true  owner  in  appropriating  the 
lind  or  its  avails  to  its  own  use,  and  in  pre- 
venting others  from  the  use  of  it  as  far  as 
reasonably  practicable;  and  nearly  akin  to 
these  are  the  acts  eyidendng  the  element  of 
hoetillty  toward  all  the  world.  Ooodson  ▼• 
Brothers,  20  South.  443,  446,  lU  Ala.  580. 


OPERA. 

An  opera  Is  a  composition  of  a  dramatic 
kind,  but  set  to  music  and  sung,  accompanied 
with  musical  instruments,  and  enriched  with 
appropriate  costumes,  scenery,  etc  Bowland 
T.  Kleber  (Pa.)  1  Pittob.  Rep.  68,  71. 

An  opera  is  defined  to  be  a  musical 
drama,  consisting  of  airs,  choruses,  recita- 
tions, etc.,  enriched  with  magnificent  scenery, 
machinery,  and  other  decorations,  and  repre- 
senting some  passionate  action.  It  is  there- 
fore a  theatrical  exhibition,  within  license 
laws.  Bell  y.  Mahn,  16  Aa  623,  121  Pa.  226, 
1  L.  R.  A.  864^  6  Am.  8t  Bep.  78a 

''What  is  the  exact  legal  meaning  of  *an 
opera'  has  been  and  is  the  subject  of  dispute, 
one  court  holding  that  an  act  to  tax  theaters 
does  not  include  opera  companies — ^Rowland 
y.  Kleber  (Pa.)  1  Plttsb.  Rep.  68— and  anoth- 
er, in  Society  for  Reformation  of  Juyenlle 
Delinquents  y.  Diers  (N.  Y.)  60  Barb.  162,  de- 
ciding otherwise."  Oonunonwealth  T.  Fox 
(Pa.)  10  Phila.  204. 

OPERA  OOMPAHT. 

An  opera  company  are  persons  who  sing 
compositions  set  to  music,  such  as  the  operas  • 
of  Mosart,  Handel,  Rossini,  Verdi,  etc.  An 
opera  company  need  not  be  licensed  under  an 
act  fixing  licenses  for  theaters.  Rowland  y. 
Kleber  (Pa.)  1  Plttsb.  Rep^  68»  71. 

OPSSRA  HOUSE. 

As  public  house,  see  Tublic  House." 

A  house  in  which  operas  are  represented 
is  termed  an  opera  house.  Rowland  y.  Kle- 
ber (Pa.)  1  Plttsb.  Rep.  68,  71. 

The  opera  house  and  the  theater  alike 
comprehend  the  stage,  proscenium,  boxes, 
orchestra,  parquet,  and  the  galleries.  Bell 
y.  Mahn,  121  Pa.  226,  229,  16  Atl.  623,  624»  1 
L.  R.  A.  364,  6  Am.  St  Rep.  78a 

OPERATE. 

See  "Cease  to  be  Operated."* 

Tlie  word  "operate**  means  to  put  Into  or       , 
to  continue  in  operation  or  actiylty;  to  work,     v 
as  to  operate  a  machine — and  is  distinct  from 
maintaining  or  keeping  in  repair.     McGhes- 
ney  y.  Village  of  Hyde  Park,  37  N.  B.  868, 
862,  161  111.  634. 

The  expression  ''used  and  operated,'*  as 
used  in  a  petition  in  an  action  against  a  rail- 
road for  personal  injuries,  stating  that  the 
defendant  used  and  operated  a  turntable  in 
connection  with  its  railroad,  etc.,  is  equiva- 
lent to  a  charge  that  the  defendant  control- 
led such  turntable.  Nagel  y.  Missouri  Pac. 
Ry.  Oo.,  76  Ma  668,  66(^  42  Am.  Rep.  4ia 
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The  operation  in  the  erpreesion  **iipon 
which  the  will  may  operate"  means  full 
operation  according  to  the  whole  intuition  of 
the  testator,  and  not  a  partial  or  limited  op- 
eration which  would  execute  this  intention 
In  part,  and  leave  it  in  part  unexecuted.  La- 
mar T.  McLaren,  84  &  B.  116^  119,  107  Ga. 
591 

Opemtiiis  dimwlirldsa. 

A  contract  between  a  bridge  company 
and  another  party  relative  to  the  erecting  of 
a  drawbridge,  and  providing  that  the  operat- 
ing and  managing  of  the  draw  should  be  left 
to  the  bridge  company,  means  the  opening 
and  closing  of  the  draw.  Portage  Lake 
Bridge  Ca  v.  Wright,  4i  N.  W.  498»  500,  78 
Mich.  42a 

Opemtlas  Im  snda  flelds. 

A  policy  of  fire  insurance  was  issued  on 
a  harvesting  machine  while  operating  In  the 
grain  fields,  and  in  transit  from  place  to 
place  in  connection  wlih  liarvesting,  and  the 
machine  was  moved  the  day  after  the  policy 
was  issued  from  the  place  where  it  had  been 
stored  since  the  previous  season  to  a  black- 
smith shop  to  be  repaired  in  order  to  fill  con- 
tracts for  cutting  and  tlureshing  grain;  and 
while  near  such  shop,  and  about  the  day  the 
harvesting  season  commenced,  the  machine 
was  burned.  Held,  that  it  was  not  operating 
in  the  grain  fields  at  the  time  it  was  destroy- 
ed, within  the  meaning  of  the  policy/  Maw- 
hinney  v.  Southern  Ins.  Co.,  32  Pac  945,  940, 
d8  Gal.  184,  20  L.  R.  A.  87. 

Operatiiic  railroad* 

It  is  not  erroneous  in  an  instruction  to 
use  the  verb  '^operate"  in  an  active  sense, 
in  reference  to  operating  a  mill,  as  meaning 
running  the  mill  or  carrying  on  its  business. 
It  may  be  "that  the  etymology  of  the  word 
makes  it  a  neuter  verb,  but  modem  usage  has 
accepted  it  as  an  active  verb.  In  this  it  is  in 
consonance  with  the  noun  'operative/  as 
meaning  a  manufacturer  or  artisan  who  per- 
forms the  manual  labor  necessary  to  cause  a 
mill  or  factory  to  operate.  The  word  'op- 
erate' is  frequently  used  by  the  Legislature 
in  the  statutes  of  this  state  in  its  active  sense, 
when  applicable  to  the  business  of  railroads, 
as  meaning  running  or  managing  a  railroad. 
The  law  uses  words  in  their  accepted  sense, 
rather  than  according  to  their  strict  etymol- 
ogy, or  to  the  niceties  of  philology/'  Rhodes 
V.  Matthews,  07  Ind.  131-139. 

''Operate  its  railroad,"  as  used  in  an  in- 
struction in  an  action  against  a  railroad  lo- 
cated in  a  public  street,  stating  that  the  com- 
pany had  a  right  to  operate  its  railroad  over 
the  street  in  question,  means  that  the  defend- 
ant had  a  right  to  run  its  cars  over  the  street 
Gumming  v.  Brooklyn  Gity  R.  Go.,  10  N.  B. 
855,  857,  104  N.  Y.  GG9. 


*t)peratlng,*'  mm  uoed  in  a  statute  relating 
to  recovery  for  injuries  to  stock  inflicted  by  a 
railroad  company  whether  by  reason  of  neg- 
ligence or  not,  while  operating  their  road, 
unless  such  road  Is  inclosed  with  a  legal 
fence,  means  that,  whenev«  a  railroad  com- 
pany run  their  engines  and  cars  upon  tbelr 
line  of  road,  they  are  operating  it  If  they 
Qse'  it  for  purposes  of  general  traflOic  tben  It 
may  be  said  to  be  In  full  operation;  and  if, 
when  part  of  the  road  is  bnllt,  trains  are  be- 
ing run  over  that  portion  of  the  road,  ooo- 
veylng  material  for  the  extension  of  the  line, 
it  may  be  consistently  said  that  that  portion 
of  the  line  built  is  being  operated  for  con- 
struction purposes.  In  either  event,  uie  com- 
pany would  be  operating  their  road,  and 
would  be  required  to  build  a  fence  witbin  a 
reasonable  time.  Chicago,  K.  &  W.  Ry.  Co. 
V.  Totten,  42  Pac.  269,  272,  1  Kan.  App.  558; 
McKnight  V.  Iowa  &  M.  R.  Const  Co^  43 
Iowa,  406,  40& 

Laws  1885,  c  155,  providing  that  the  oc- 
currence of  any  fire  caused  in  *'operatiii?  a 
railroad"  shall  be  prima  facie  evidence  of  the 
negligence  of  the  company,  is  not  confined  to 
fire  escaping  from  locomotives,  but  applies  to 
all  cases  where  the  damage  was  caused  by 
fire  arising  from  any  step  in  the  operation  of 
the  road.  It  includes  caring  for  a  right  of 
way.  Missouri  Paa  R.  Go.  v.  Merrill,  40 
Kan.  404,  19  Pac.  793,  794;  Missouri  Pac.  Ry. 
Go.  T.  Cady,  24  Paa  1088,  44  Kan.  633. 

''Operating  a  railroad"  as  used  in  Pub. 
St  e.  112,  S  212,  providing  the  amount  that 
may  be  recovered  for  the  loss  of  the  life  of 
a  passenger,  or  one  not  a  passenger  or  in  the 
employment  of  a  railroad  corporation,  by 
reason  of  the  negligence  or  carelessness  of  a 
corporation  operating  a  railroad  or  a  street 
railway,  describes  the  kind  of  corporation  In- 
tended to  be  subjected  to  the  liability  therein 
imposed,  and  not  the  work  immediately  in 
the  process  of  performance  by  It  Even  if 
tney  could  be  held  to  limit  the  liability  to 
occasions  when  the  railroads  are  being  ac- 
tually operated,  they  would  not  limit  it  to 
accidents  occasioned  by  locomotives  moving 
trains,  etc.,  or  only  upon  its  tracics.  The 
handling  of  its  freight,  the  loading  and  un- 
loading of  its  cars,  and  the  transfer  of  freight 
from  a  vessel  to  its  cars,  are  railroad  opera- 
tions. Daley  v.  Boston  &  A.  Ry.  Co^  16  N. 
B.  690,  695,  147  Mass.  101. 

Trustees  in  charge  of  a  railroad  whose 
main  track  is  all  outside  the  state,  but  whose 
trains  are  brought  into  the  state  over  the 
tracks  of  another  company,  are  '^operating  a 
railroad  in  tills  state,"  within  the  iheaning 
of  Starr  &  C.  Ann.  St  c.  120,  par.  40,  requir- 
ing those  owning,  operating,  or  constructing 
a  railroad  In  this  state  to  return  schedules  of 
its  taxable  property.  Quincy,  O.  ft  K.  d  Ry. 
Go.  V.  People,  41  N.  B.  162,  163, 156  IlL  437. 

The  court  in  discussing  the  meaning  of 
the  word  **operate,"  in  Sayles'  Ann.  Civ.  St 
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art  456Qf,  proYlding  that  every  railroad  oor- 
poratloD  shall  be  liable  fw  all  damages  sus- 
tained by  any  employd  while  engaged  in  op- 
enUng  its  cars  by  reason  of  the  negligence 
of  any  other  employ^,  etc,  held  that  **op- 
erate,"  as  used  in  the  statnte,  signifies  to  per- 
form a  work  or  labor;  to  put  into  or  continue 
in  operation  or  activity;  to  work,  as  to  op- 
erate a  machine.  It  is  farther  held  that  if 
secdonmen  upon  the  car  were  working  han- 
dles in  snch  a  manner  as  to  apply  the  power 
to  the  hand  car  for  the  purpose  of  moving  it, 
they  were  engaged  in  the  work  of  operating 
it,  wlthm  the  meaning  of  the  statute.  Perez 
V.  San  Antonio  ft  A.  P.  Ry.  Go.,  07  &  W.  187, 
188,  28  Tex.  Civ.  App.  2SS. 

The  term  "operating  any  railroad,''  In 
Code  1873,  §  1289,  providing  that,  in  an  action 
for  damages  from  a  fire  set  out  or  caused  by 
the  operating  of  any  railroad,  it  shall  only 
be  necessary  for  the  plaintiff  to  prove  Injury 
to,  or  destruction  of,  his  property,  does  not 
include  the  burning  of  grass  on  a  railroad 
right  of  way  by  its  sectionmen;  an'd  there- 
fore, in  case  a  fire  is  so  set,  the  damaged  per- 
son, in  an  action  against  the  railroad,  has 
the  harden  of  showing  that  the  fire  was  so 
set.  Connors  v.  Chicago  ft  N.  W.  Ry.  Co.»  82 
K.  \9.  953,  954,  111  Iowa,  884. 

The  word  ^'operation,"  as  used  in  a  con- 
tract referring  to  all  works,  materials,  and 
plant  in  use  in  or  about  the  construction  or 
operation  of  a  railroad,  does  not  necessarily 
imply  that  the  works,  plant,  or  materials  re- 
ferred to  were  rolling  stock.  Works  ■  and 
plant  which  must  be  furnished  in  the  building 
of  a  road  are  as  necessary  in  the  operation 
of  the  road  as  rolling  stock.  Central  Trust 
Go.  V.  Condon  (U.  8.)  67  Fed.  84,  92. 

The  *'u8e  and  operation  of  a  railway,'*  as 
Qsed  in  Code,  §  1307,  declaring  that  railroad 
companies  shall  be  liable  for  injuries  to  em- 
ployte  caused  by,  or  directly  connected  with, 
the  use  and  operation  of  the  railway.  Is  not 
limited  to  the  actual  running  of  trains  on  the 
railway,  but  includes  the  running  of  a  single 
engine  without  cars  attached,  and  also  the 
propelling  of  a  hand  car,  which,  by  reason  of 
t  collision  with  a  flat  car  used  by  a  section 
hand,  caused  plaintiff's  injury.  Larson  v. 
IlliDois  Cent.  R.  Co.,  58  N.  W.  1076,  1077.  91 
Iowa,  81. 

The  term  "operating  such  railroad,"  as 
used  in  Rev.  St  1899,  §  2873,  relating  to 
injuries  to  employes  while  "operating  such 
railroad,"  Includes  all  work  that  is  directly 
necessary  for  running  trains  over  a  track, 
and  includes  section  hands  who  are  engaged 
in  repairing  and  putting  in  shape  the  roadbed 
and  bridges.  Callahan  v.  ^St.  Louis  Mer- 
chants' Bridge  Terminal  R.  Co.,  71  S.  W. 
208,  215,  170  Mo.  473,  60  L.  R.  A.  249,  94 
Am.  8t  Rep.  746. 

The  term  "land  not  used  in  operating 
the  road,"  in  a  statute  exempting  from  taxa- 


tion all  the  land  of  a  railroad  company  ex- 
cept land  not  used  In  operating  the  road, 
does  not  include  a  lot  on  which  a  section 
house  and  other  improvements  are  situated. 
Vicksburg  &  M.  R.  Co.  v.  Bradley,  6  South. 
321,  66  Miss.  51& 

OpoTatlag  street  iwUwmy. 

**OperaUon,"  as  used  in  St  1872,  c.  11,  | 
1,  being  the  charter  of  a  street  railway  cor- 
poration, which  provides  that  "said  city 
[New  Bedford]  or  town  [Fairhaven]  is  here- 
by authorized  and  empowered  to  contract 
with  said  railway  corporation  concerning  the 
conbLi'uction,  maintenance,  and  operation  of 
said  railway,  upon  such  terms  as  it  may 
agree  with  said  railway  corporation,"  etc., 
cannot  be  construed  so  as  to  extend  the 
power  to  make  a  contract  excluding  the  use 
of  such  railway  by  another  railway  com- 
pany, which  use  is  either  previously  or  sub- 
sequently authorized  by  the  Legislatiu*e.  New 
Bedford  ft  F.  St  R.  Co.  v.  Achushnet  St 
R.  Co.,  9  N.  B.  636,  538,  143  Mass.  200. 

OpoTatlas  om  tlnber  land. 

The  term  "operate,"  as  used  in  a  bond 
allowing  a  party  the  right  to  rescind  a  cer- 
tain bargain  for  the  purchase  of  land  by 
giving  notice  thereof  at  a  certain  time,  un- 
less a  majority  of  the  owners  of  the  tract 
should  sooner  determine  to  operate  on  the 
said  land,  etc..  Includes  the  selling  of  stump- 
age;  that  Is,  selling  off  the  timber  growing 
or  to  be  cut  by  the  purchaser,  as  well  as 
the  cutting  of  the  timber  by  the  owner  at 
his  own  expense.  Baton  y.  Smith,  87  Mass. 
(20  Pick.)  150,  151. 

Opevatlas  tollsoad. 

A  charter  incorporating  a  company  for 
the  purpose,  of  operating  a  toll  road  between 
designated  points  does  not  authorize  the  com- 
pany to  establish  a  stage  line  upon  their 
road,  nor  to  contract  to  carry  United  States 
mail.  Wiswall  v.  Greenville  ft  R.  Plankroad 
Co.,  56  N.  C.  183,  186. 

Operatlas  trains  or  ears. 

The  word  "operaiEe,"  in  a  contract  by  a 
railroad  company  employing  a  contractor  to 
build  Its  road,  and  agreeing  to  furnish  the 
motive  power  and  operate  the  construction 
train,  was  construed  not  to  have  been  used 
in  the  restricted  sense  that  the  necessary 
force  was  to  be  furnished  to  move  the  train 
over  the  road  at  snch  times  as  directed  by 
the  contractor,  and  not  to  preclude  the  train- 
i  men  or  the  railroad  from  determining  how 
fast  or  how  slow  the  train  should  be  run, 
but  to  have  been  used  in  its  natural  sense, 
as  giving  the  contractor  the  right  to  control 
the  movements  and  speed  of  such  train. 
Miller  V.  Minnesota  A  N.  W.  R.  Co.,  39  N. 
W.  188,  190,  76  Iowa,  655,  14  Am.  St  Rep 
258. 
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Under  Laws  1898,  c.  220,  making  railroad 
Gomimnies  liable  for  injurleB  to  any  em- 
ploy^  occurring  tbrough  the  negligence  of 
another  employd  while  he  is  engaged  in 
"operating,  running,  riding  upon,  or  switch- 
ing" cars,  such  a  company  is  liable  to  a 
freight  handler  who  was  negligently  mn 
into  by  an  engine  while  he  was  pushing  a  car 
to  the  freighthouse  by  direction  of  his  su- 
perior. Ean  T.  Chicago,  M.  &  St  P.  By.  Oo.» 
69  N.  W.  997,  998,  96  Wis.  69. 

The  term  "operation,"  as  used  in  Eey. 
St  art  45G0f,  providing  that  a  corporation 
operating  a  railroad  shall  be  liable  for  dam- 
ages sustained  to  its  employes  while  operat- 
ing its  cars  and  locomotiyes,  eyidently  com- 
prehends something  more  than  the  mere 
running  of  its  cars,  locomotiyes  and  trains. 
We  find  the  following  among  other  defini- 
tions in  the  Standard  Dictionary:  "To  ef- 
fect any  result;  exert  agency;  act;  to  bring 
about  a  specified  result;  to  produce  the 
proper  or  intended  effect;  operation;  the 
act  or  process  of  operating;  a  mode  of  ac- 
tion; a  single,  spedflc  act  or  transaction; 
a  course  or  series  of  acts  to  effect  a  cer- 
tain purpose.''  The  Supreme  Court  of  Iowa, 
in  Deppe  y.  Chicago,  R.  I.  ft  P.  R.  Co.,  86 
Iowa,  52,  in  discussing  a  similar  statute, 
said  that  while  it  was  true  that  an  employd 
was  not  injured  while  operating  a  train, 
neither  the  act  nor  the  constitutional  limita- 
tion "requires  us  to  put  this  yery  narrow  con- 
struction upon  it  The  plaintiff  was  em- 
ployed in  the  discharge  of  a  duty  which  ex- 
posed him  to  the  perils  and  hazards  of  the 
business  of  railroads,  and,  though  the  in- 
juries did  not  arise  from  such  hazards,  they 
cannot  be  separated  from  the  employment" 
In  Chicago,  M.  &  St  P.  Ry.  Co.  y.  Artery,  137 
U.  S.  507,  11  Sup.  Ct  129,  34  li.  Bd.  747,  the 
statutes  of  Iowa  are  held  to  apply  to  those 
only  who  are  in  some  manner  engaged  In 
labor  connected  with  the  use  and  operation  of 
the  railway,  and  cases  are  cited  to  show  the 
construction  glyen  by  the  Iowa  courts  to  the 
terms  ".use"  and  "operation,"  and  the  gen- 
eral ylew  which  should  obtain  in  the  con- 
struction of  such  statutes;  and,  where  one 
was  engaged  in  moving  a  push  car,  he  vms 
at  work  within  the  zone  of  the  damages  to 
be  provided  against.  Texas  &  P.  R.  Co.  v. 
Webb,  72  8.  W.  1044,  1046,  31  Tex.  Olv.  App. 
498. 

OPERATING  EXPENSES. 

Compensation  for  the  use  of  equipment 
which  is  hired,  and  not  owned,  by  a  railroad 
company,  is  most  certainly  part  of  the  ex- 
pense of  producing  the  business  which  is 
transacted,  and  is  therefore  a  part  of  the 
operating  expenses  of  such  road.  Common- 
wealth y.  Philadelphia  &  EL  R.  R.,  30  Ati. 
(45,  146,  164  Pa.  252.    ' 

The  operating  expenses  of  a  railroad 
company   should  be  construed  to  include  a 


claim  for  damage  done  to  pn^^rty  1>T  tlie 
railroad  company  In  negligentiy  mnnlng  a 
train  at  a  highway  crossing.  Smith  r.  Bajt- 
em  R.  Co.,  124  Mass.  154,  165. 

The  terms  "rentals"  and  "operating  ex- 
penses," in  an  agreement  by  the  lessee  of  a 
railroad  to  pay  certain  dividends  to  the  stock- 
holders of  the  leased  road  and  operating  ex- 
penses, was  construed  not  to  include  money 
borrowed  by  the  lessor  from  the  lessee  to 
complete  the  leased  road,  and  secured  by 
bonds  of  the  lessor.  Eastern  R.  Co.  r*  Bor- 
ers, 124  Mass.  527,  532. 

OPERATINO  SUPPLIES* 

Within  the  doctrine  laid  down  In  Fos- 
dlck  v.  Schall,  00  U.  S.  235,  25  L.  Bd.  839, 
which  declares  that,  for  the  purpose  of  keep- 
ing works  of  a  public  character  in  operation, 
those  who  have  given  the  company  operating 
the  same  credit  for  supplies  necessary  to 
keep  the  works  in  operation  are  to  hare  a 
lien  extending  back  not  to  exceed  six  montilis, 
under  extraordinary  drcumstances,  does  not 
include  gas  meters  fumished  for  a  gas  com- 
pany, though  such  company  would  come 
within  the  meaning  of  works  of  a  public 
character  as  used  in  the  above  decision. 
Reybum  v.  Consumers'  Gas,  Fuel  &t  JUght 
Oo.  (U.  B.)  29  Fed.  561,  563. 

OPERATION. 

See  "Criminal  Operation**;  "In  Opera- 
tion.*' 
JSeep  in  operation,  see  "KeeQj* 
Other  operation,  see  ''Other.** 

"Operation"  means  exertion  of  power; 
method  of  working;  process  of  operating; 
mode  of  action.  City  of  Littie  Rock  t.  Pac^ 
Ish,  36  Ark.  166,  174  (citing  Webst). 

In  an  action  against  a  surgeon  for  mal- 
practice, in  failing  to  remove  certain  sponges 
placed  in  the  body  for  the  absorption  of 
blood  and  pus,  it  was  contended  that  an 
operation  begins  when  the  opening  is  made 
in  the  body,  and  continues  while  the  sponges 
or  pads  are  being  placed  in  the  body,  but 
when  the  affected  portion  of  the  body, 
whether  it  be  an  unnatural  growth  or  a 
part  of  the  human  system,  has  been  re- 
moved, and  all  precautions  taken  to  pre- 
Toit  hemorrhage,  and  the  moment  arrives 
for  the  sponges  to  be  removed,  the  operation 
is  at  an  end,  and  no  longer  Is  the  surgeon 
in  a  position  where  the  knowledge  or  in- 
formation which  makes  him  a  man  of  skill 
is  required  to  be  exercised.  It  was  held 
that  the  operation  begins  when  the  opening 
is  made  into  the  body,  and  ends  when  this 
opening  has  been  closed  in  the  proper  way, 
after  all  appliances  necessary  to  the  success- 
ful operation  have  been  removed  from  the 
body;  that  from  the  time  the  surgeon  opeoi 
with  his  knife  the  body  of  the  patient  untU 
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tie  closes  tbe  wound  thus  made,  In  a  proper 
way,  the  law  imposes  on  blm  tbe  dnty  of 
exercising  not  only  due  care»  but  due  skill 
as  well;  and  tbat  tbe  remoral  of  tbe  sponges 
required  some  degree  of  skill,  and  at  least 
required  a  surgeon  to  perform  tbls  service. 
Akridge  t.  Noble,  41  S.  B.  78,  SL,  114  Oa. 
949. 

Under  a  lease  of  land  for  oil  and  gas 
purposes,  wblch  provided  tbat  .tbe  lessee 
coTenants  to  commence  operations  for  a  test 
well  witbin  one  year  from  tbe  date  beieof, 
where  such  lessee  procured  timber  with 
which  to  construct  a  derrick,  and  ordered  tbe 
machinery,  and  located  a  well  within  tbe 
year,  he  bad  complied  with  this  condition 
of  the  lease.  Webst«  defines  tbe  word 
'^operation"  as  an  effect  brought  about  in 
accordance  with  a  definite  plan,  and  in  gir- 
ing  the  interpretation  ordinarily  ascribed  to 
tbe  words  "to  commence  operations" — tbat 
is,  applying  to  the  words  their  common  ac- 
ceptation— ^the  expression  means  tbe  per- 
formance of  some  act  which  has  a  tendency 
to  produce  an  intended  result  Fleming  Oil 
ft  Gas  Go.  T.  South  Penn  Oil  Co^  17  8.  B. 
203,  205,  37  W.  Ya.  653. 

''Operation,"  as  used  in  Act  April  9, 
1872,  giving  a  priority  of  liens  for  labor  and 
services  performed  in  tbe  operation  of  works, 
mines,  manufactories,  or  other  business,  eta, 
means  such  as  in  tbe  course  of  a  regular  em- 
pIo3rment  contributes  directly  or  indirectly 
to  the  particular,  permanent,  and  continuous 
use  of  such  busbiess,  whether  skilled  or  un- 
skilled in  the  particular  art  or  craft,  but 
does  not  include  labor  or  services  contributed 
to  the  construction  and  equipment  of  such 
businesses;  it  being  only  temporary  and 
preliminary  to  their  operation.  Appeal  of 
Uewellyn,  103  Pa.  468. 

OPERATION  OF  ULW. 

See  "Surrender  by  Operation  of  Law.** 

"Operation,"  as  used  in  Oonst  art  1,  | 
6,  providing  tbat  all  acts  of  a  general  na- 
ture shall  have  a  uniform  <q;>eration,  means 
the  practical  working  and  effect  of  a  law. 
Geebrick  v.  State,  5  Iowa,  491,  496. 

In  construing  the  acceptance  by  the 
United  States  of  tbe  grant  of  tbe  District 
of  Columbia,  which  provided  that  the  opera- 
tion of  the  laws  of  tbe  state  within  such 
District  should  not  be  affected  by  tbe  ac- 
ceptance until  tbe  time  fixed  for  the  re- 
inoval  of  tbe  government  thereto,  and  until 
Congress  should  otherwise  by  law  provide* 
the  court  said:  "A  law  is  always  in  opera- 
tion as  long  as  it  is  tbe  rule  of  conduct  of 
tbe  subject  upon  which  it  is  intended  to 
operate;  tbat  is,  as  long  as  tbe  subject  is 
boimd  to  obey  it;  or  conform  bis  condition 
to  its  provisions.  The  operation  of  a  law 
can  be  nothing  more  than  tbe  obligation  of  a 


law.  The  law  ceases  to  operate  when  it  is 
no  longer  obligatory,  and  as  long  as  it  is 
obligatory  it  is  in  full  operation.  The  laws 
would  not  cease  to  operate  upon  citizens  of 
a  state,  although  it  should  happen  that  there 
was  neither  a  court,  a  judge,  nor  an  officer 
of  justice  to  punish  a  breach  of  such  law& 
There  is  a  great  difference  between  the  oper- 
ation of  the  laws,  and  the  execution  of  the 
laws.  A  law  may  be  in  operation,  and  yet, 
from  a  defect  of  courts  or  officers  of  Justice, 
it  may  not  be  possible  to  carry  it  into  execu- 
tion. The  operation  of  a  law  is  a  part  of 
its  very  existence.  It  ceases  to  be  a  law 
when  it  is  no  longer  operative."  United 
States  Y.  Hammond  (U.  S.)  26  Fed.  Gas.  96, 
08. 

In  consid«iition  of  the  performance  of 
certain  agreements  on  the  part  of  plaintiff, 
defendant,  a  street  car  company,  agreed  to 
construct  and  operate  for  10  years  a  cer- 
tain extension  of  its  road,  and,  in  default 
thereof,  forfeit  the  extension  to  plaintiff. 
Plaintiff  performed  the  agreement  on  bis 
part,  but,  before  tbe  10  years  bad  expired, 
the  receiver  appointed  at  tbe  suit  of  defend- 
ant's mortgagee  to  take  charge  of  all  of 
defendant's  property  refused  to  c^erate  tbe 
extension.  Held,  tbat  tbe  appointment  of 
the  receiver  was  not  such  a  prevention  "by 
operation  of  law,"  'within  tbe  meaning  of 
Civ.  Oode,  f  1511,  as  would  excuse  perform- 
ance on  tbe  part  of  defendant,  and  plaintiff 
was  entitled  to  specific  performance.  Klau- 
ber  V.  San  Diego  Street  Oar  Oo.,  80  Pac. 
565,  95  Gal.  868. 

OPERATIVE. 

Tbe  noun  "operative^  Is  used  to  desig- 
nate a  manufacturer  or  artisan  who  performs 
tbe  manual  labor  necessary  to  cause  a  mill 
or  factory  to  operate.  Rhodes  ▼.  Matthews, 
67  Ind.  131-189. 

"Operative"  is  synonymous  with  "work- 
man." A  closer  definition  would  be  "a  work- 
man who  performs  manual  labor  in  and 
about  machinery."  Oooking  ▼.  Ward  (Tenn.) 
48  S.  W.  287,  289. 

An  operative  is  one  who  obtains  bis  liv- 
ing by  coarse  manual  labor,  as  distinct  from 
professional  services.  Ericsson  v.  Brown  (N. 
Y.)  88  Barb.  890,  392. 

"Operative,"  as  used  in  Rev.  St  I  355, 
giving  a  preference  in  favor  of  operatives  in 
the  service  of  an  insolvent  debtor,  includes 
all  classes  of  labor,  except  that  which  might 
be  properly  distinguished  as  professional  or 
sdentiflc  labor.  Akron  Iron  Go.  y.  Whitely 
Ga,  11  Ohio  Dea  203. 

All  laborers  are  not  operatives.  Gener- 
ally speaking,  an  operative  is  a  person  em- 
ployed as  a  workman  in  a  mill  or  factory ;  a 
skilled  workman ;  an  artisan ;  especially  one 
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who  operates  a  machine  In  a  factory — and 
la  80  used  In  Rey.  8t  Ohio  1890,  ft  6355,  glT- 
Ing  preference  to  those  who  shall  perform 
labor  as  operatiyes  in  the  serylce  of  an  In- 
solvent In  re  City  Trust  Ca  (U.  a)  121 
Fed.  70e,  708,  68  a  a  A.  120. 

Form  laberer. 

In  construing  the  provision  of  the  statute 
relating  to  assignments  f6r  the  benefit  of 
creditors  that  "every  person  who  shall  have 
performed  any  labor  as  an  operative  in  the 
services  of  the  assignor  shall  be  paid  by  the 
assignee  or  trustee  ef  the  proceeds  of  the 
property  assigned  in  preference  to  any  other 
claims  against  the  assignor,*'  the  court  said : 
"The  usual  definition  given  to  the  word  'op- 
erative' is:  A  workman;  one  employed  to 
perform  work  for  another;  an  artisan,  etc. 
'Workman'  means  a  person  who  performs 
work  for  another,  be  it  skilled  or  unskilled, 
manual  or  mental  labor.  It  seems  that,  as 
used  in  the  statute,  it  was  not  meant  to  ex- 
clude any  kind  of  laborers,  but  as  a  broad 
term,  including  every  person  who  performs 
labor  in  the  operation  of  his  employer's  busi- 
ness. The  man  who  follows  the  plow  Is  just 
as  much  an  operative  to  the  farmer  in  the 
tillage  of  his  land  as  the  man  who  wields 
the  hammer  In  a  large  manufacturing  esteb- 
lishment,  and  in  either  case  they  are  Just 
as  necessary  to  the  operation  of  their  em- 
ployers' business  as  if  their  labor  was  what 
Is  known  as  'skilled  labor.'  They  are  oper- 
atives just  as  much  as  if  they  were  skilled 
laborers."  The  court  held  that  a  person  who 
performs  labor  on  a  farm  by  the  month  or 
by  the  day,  under  the  control  and  direction 
of  the  farmer  in  the  operation  and  manage- 
ment of  the  farm,  was  an  operative.  In  re 
Assignment  of  Lowry,  7  Ohio  Dea  282,  284. 

Laberer  distlmciiislLed. 

The  words  "operatiye^  and  ••laborer"  are 
ordinarily  applied  to  a  class  of  men  who 
obtain  their  living  by  coarse  manual  labor, 
as  distinct  from  professional  men.  "Opera- 
tive," though  very  nearly  of  the  same  signif- 
ication»  is  somewhat  more  comprehensive 
than  "laborer."  Ericsson  v.  Brown  (N.  Y.)  38 
Barb.  390,  392. 

Offleev  of  railroad. 

"Operatives,"  as  used  in  an  instruction 
providing  that  if  a  railroad  accident  was  due 
to  the  neglect  of  other  operatives  of  the  road, 
whose  duty  it  was  to  have  Inspected  a  cer- 
tain brake,  defendant  would  not  be  liable, 
etc.,  does  not  include  the  officers  and  agente 
of  the  road,  but  means  employes  of  a  like 
class  who  are  fellow  servante  of  brakemen. 
Little  Miami  ]&.  Go.  ▼.  Fitspatrick,  42  Ohio 
81  318,  824. 

SvbooAtraetor. 

Rev.  CLy.  8t  art  817a,  giving  a  lien  to 
"mech&nicSf  laborers,   and   operatives"  per- 


forming labor  or  working  with  tools  or  teams 
in  the  construction  of  a  railroad,  does  not  Ut- 
elude  one  who  has  undertaken  and  perform- 
ed a  subcontract  for  the  construction  of  sev^- 
eral  niiles,  at  a  specified  sum  per  mile.  Kra- 
kauer  v.  Locke,  25  8.  W.  700,  701,  6  Tex. 
Civ.  App.  446;  Parka  v.  Lodse  (Tex.)  25  S. 
W.  702.  703. 

Saporlatoademt  or  f oroBUU^ 

The  superintendent  of  a  mine  is  not  a 
laborer,  servant,  clerk,  or  operative  of  a 
company,  within  the  meaning  of  a  provision 
of  ito  charter  making  the  stockholders  indi- 
vidually liable  for  the  wages  of  such  persons 
in  case  the  company  becomes  insolvent. 
Cocking  T.  Ward  (Tenn.)  48  &  W.  287.  289. 

The  term  ••operative."  in  a  statute  pro- 
viding that  all  mechanics,  laborers,  and  op- 
eratives who  may  have  performed  labor  in 
the  construction  or  repair  of  any  railroad, 
locomotive,  car,  or  other  equipment,  or  may 
have  performed  labor  In  the  operating  of  a 
railroad,  or  to  whom  wages  may  be  due  or 
owing,  shall  hereafter  have  a  lien  prior  to 
all  others  upon  such  railroad  or  its  equip- 
ment for  such  wages  as  are  unpaid,  does 
not  include  the  foreman  or  superintendent 
of  laborers  of  a  subcontractor  engaged  in  the 
construction  of  appellant's  road,  who  fur- 
nishes certain  tools  and  teams  to  carry  on 
the  work  of  construction,  and  sometimes  uses 
the  tools  himself,  and  at  other  times  directs 
their  use  by  the  laborers.  Texas  &  St  L.  R. 
Co.  V.  Allen  ft  Humphries  (Tex.)  1  White  & 
W.  Civ.  Cas.  Ct  App.  IS  568,  669. 

TraToUas  aaeat  or  salesman. 

One  who  is  employed  by  the  publisher 
of  a  legal  directory  as  traveling  agent  in  ob- 
taining subscriptions  and  in  selling  the  direc- 
tory to  attorneys  and  others,  and  collecting 
accounts,  is  not  an  operative,  within  the 
meaning  of  Rev.  St  f  6355,  giviJog  operatives 
a  preference  out  of  the  trust  funds  in  case 
of  assignment  for  the  benefit  of  creditors  by 
his  employer.  In  re  Sloan.  54  N.  E.  516,  517. 
60  Ohio  St  472. 

••Operatives,"  as  used  in  General  Incor- 
poration Act  1875,  I  11.  providing  that  the 
stockholders  in  mining,  quarrying,  and  man- 
ufacturing companies  shall  be  jointly  and 
severally  liable  individually  for  all  moneys 
due  and  owing  to  the  laborers,  servants, 
clerks,  and  operatives  of  the  company,  in 
case  the  corporation  becomes  insolvent,  can- 
not be  construed  to  include  a  traveling  sales- 
man on  a  salary  of  $100  per  month.  Hand 
V.  Cole,  12  S.  W.  922,  88  Tenn.  400,  7  L.  R. 
A.06,  »7. 

Workmsa  la  Ids  own  sbop. 

••Operatives,"  as  used  in  St  1838.  a  163 

ft  24,  giving  a  preference  to  operatives  in  the 

i  service  of  any  insolvent  for  their  services, 

;  includes  a  creditor  of  an  insolvent  debtor 
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trho  received  materials  from  the  shop  of  the 
InsolYent,  and  took  them  to  his  own  shop, 
and  there  manufactured  such  materials  into 
boots  at  certain  agreed  prices,  and  delivered 
the  manufactured  articles  to  the  debtor. 
Thayer  t.  Mann,  66  Mas&  (2  Cush.)  871,  873. 

A  blacksmith  who  follows  an  independ- 
ent calling,  shoeing  horses,  sharpening  plows, 
etc.,  for  others,  is  not  an  operative.  In  re 
Assignment  of  Lowry,  7  Ohio  Dec.  282,  284 

OPEBATIVE  WORDS. 

The  operative  words  of  a  release,  accord- 
ing to  Littleton  (section  455),  are  ''remise, 
release,  and  quitclaim,"  to  which  Lord  0>ke 
has  added  '^renounce  and  acquit,"  intimating 
at  the  same  time  that  some  others  may  have 
the  same  effect,  as  where  the  lessor  grants 
to  the  lessee  for  life,  that  he  shall  be  dis- 
charged of  the  rent.  Agnew  v.  Door  (Pa.) 
5  Whart  181,  188,  84  Am.  Dec.  689  (citing 
1  Ga  Inst  754). 

OPEBATOB. 

Tbe  term  ''owner,  lessee,  or  operators 
of  passenger  terminals,  and  the  person  or 
company  operating  the  same,"  in  Laws  1890, 
c  4700,  i  8,  relating  to  the  power  of  raihroad 
commissioners  to  compel  admission  into  cer- 
tain passenger  terminals  of  railroad  compa- 
nies desired  or  required  by  the  commission- 
ers to  enter,  and  to  fixing  reasonable  rates, 
etc,  for  the  use  and  privileges  conferred, 
cannot  be  limited  to  corporations  only,  but 
also  includes  associations  and  individuals. 
State  V.  Jadcsonville  Terminal  (3o.,  27  South. 
221,  287,  41  Fla.  868. 

The  term  ''laborer,"  in  Act  April  11, 
1849,  I  10,  incorporating  a  steamship,  and 
providing  that  the  stockholders  shall  be  in- 
dividually liable  for  all  debts  due  and  owing 
to  tbeir  laborers  and  operators,  does  not  in- 
clude the  consulting  engineer.  "If  we  should 
attempt  to  define  the  plaintiff  in  reference  to 
tile  services  he  rendered,  we  should  scarcely 
describe  him  as  a  laborer  or  an  operator. 
The  services  of  plaintiff  were  very  like  those 
rendered  by  the  lawyer.  Bach  may  involve 
some  manual  labor,  but  that  is  the  incident 
rather  than  the  principle  of  the  services. 
Tbe  plaintiff,  in  my  opinion,  correctly  de- 
scribed his  services  as  professional,  as  dis- 
tlngnisbed  from  those  of  a  laborer  or  oper- 
ator. Ericsson  V.  Brown  (N.  T.)  88  Barh. 
380-892. 

The  terms  "owner,'*  "owners,"  "lessee^** 
''agent,"  or  "operator,"  as  used  in  the  act 
relating  to  mines  and  mining,  shall  include 
the  immediate  proprietor,  lessee,  or  occupi^ 
of  any  coal  mine,  or  any  person  having  on 
behalf  of  any^  owner  or  owners  or  leasee  as 
aforesaid  the  care  and  management  of  any 
coal  mine,  or  any  part  thereol  Qen.  St  Kan. 
1901, 1  4141. 


I  The  term  "operator,"  as  used  in  the 
:  chapter  relating  to  mines  and  mining,  means 
any  firm,  corporation,  or  individual  operating 
any  coal  mine  or  part  thereof.  P.  ft  L.  Dig. 
Laws  Pa.  1884,  voL  2,  coL  8150,  |  849;  P.  & 
L.  Dig.  Laws  Pa.  1887,  voL  4,  coL  1249.  ft 
88. 

The  term  "owners  and  operators,"   as 
used  in  the  act  relating  to  mines  and  mining, 
means  any  person  or  body  corporate  who  is 
j  the  immediate  proprietor  or  lessee  or  occu- 
!  pier  of  any  coal  mine  or  colliery,  or  any  part 
thereof.    The  term  "owner"  does  not  include 
a  person  or  body  corporate  who  merely  re- 
ceives a  royalty,  rent,  or  fine  from  a  coal 
mine  or  colliery,  or  part  thereof,  or  is  mere- 
ly the  proprietor  of  the  mine,  subject  to  any 
lease,  grant,  or  license  for  the  working  or 
operating  thereof,  or  is  merely  the  owner  of 
the  soil,  and  not  interested  in  the  minerals 
of  the  mine,  or  any  part  thereof.    But  any 
contractor  for  the  working  of  a  mine  or  col- 
,  liery,  or  any  part  or  district  thereof,  shall 
I  be  subject  to  this  act,  as  an  operator  or  own- 
;  er,  in  like  manner  as  if  he  were  the  owner. 
P.  ft  L.  Dig.  Laws  Pa.  1884,  voL  2,  coL  8110, 
;f  103. 

OPINION. 

I  See  "Disqualifying  Opinion";  "Fixed 
I  Opinion." 

Unqualified  opinion,  see  "Unqualified." 

I  "Opinion,"  as  used  in  Rev.  Laws,  §|  2975, 
1 2976,  providing  that  if  commissioners  ap- 
pointed for  the  apportionment  of  expenses 
in  repairing  a  highway  and  bridge  among  the 
:  towns  to  be  benefited,  before  an  examlna- 
,  tion  is  made,  shall  be  of  the  opinion  that  a 
town  would  be  excessively  burdened  by  de- 
fraying all  the  expenses,  they  should  give 
notices,  etc.,  is  not  a  conclusive  opinion  or 
judgment,  but  is  simply  a  preliminary  opin- 
ion to  which  they  have  arrived  on  an  ex 
parte  examination,  and  upon  which  they  are 
to  notify  the  towns  they  deem  especially  ben- 
efited of  a  time  and  place  for  the  hearing  In 
the  premises.  Town  of  Weybridge  ▼.  Town 
of  Addison,  57  Vt  569,  574. 

The  opinion  which  a  witness  is  not  al- 
lowed to  give  instead  of  a  statement  of  fact 
is  defined  to  be  an  Inference  of  fact  from 
observed  facts.  Lipscomb  ▼.  States  23  South. 
210,  220,  75  Miss.  559. 

As  disquallfyliic  a  Jnror* 

Opinion  is  a  conviction  which  is  based, 
and  must  be  based,  on  testimony  (citing 
State  V.  Krug,  12  Wash.  288,  41  Pac.  126), 
and  such  is  its  use  in  regard  to  the  compe- 
tency of  jurors.  Stats  v.  Boyse,  64  Pac.  742, 
744,  24  Wash.  440. 

'  An  opinion  which  will  disqualify  a  juror 
!  in  a  criminal  case  implies  a  settled  judgment 
,  or  conviction  of  the  mind.    Stout  ▼•  People 
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(N.  Y.)  4  Parker,  Or.  R.  71,  110;   Greenfield 
T.  People  (N.  Y.)  6  Abb.  N.  0.  1,  7. 

An  opinion  which  will  disqualify  a  Juror 
must  be  an  aMding  bias  of  mind,  baaed  upon 
the  substantial  facta  in  the  case,  in  the  ex- 
istence of  which  he  believes.  State  t.  Mey- 
er, 8  Atl.  195,  198,  68  Vt  457. 

"Opinion/*  within  the  rule  that  an  opin- 
ion formed  and  expressed  by  a  yenireman 
as  to  the  prisoner's  guilt  Is  a  ground  of  chal- 
lenge, means  an  unqualified  expression  of 
opinion  on  the  point  of  guilt,  and  not  a  gen- 
eral expression  merely.  State  t*  Windsor 
(DeL)  5  Har.  512^14. 

An  opinion,  such  as  to  disqualify  a  Juror, 
does  not  exist  where  there  la  a  mere  sus- 
picion in  the  mind  of  the  Juror  that  the  de- 
fendant is  guilty;  it  is  only  an  unqualified 
opinion  that  disqualifies.  State  t.  Mlllain, 
8  Ney.  409,  439. 

This  court  has  often  had  occasion  to  de- 
fine the  character  of  the  opinion  that  dis- 
qualifies the  Juror.  Whatever  the  answers 
of  the  Juror  on  his  voir  dire  to  the  questions 
of  the  accused,  if  it  appear  on  the  Juror's 
whole  examination,  especially  by  his  an- 
swers to  the  presidiug  Judge,  that  he  has  no 
fixed  opinion,  and  can  render  a  verdict  ac- 
cording to  the  law  and  the  testimony  produ- 
ced, he  is  a  good  Juror.  State  v.  LeDuff,  16 
South.  897,  46  La.  Ann.  646. 

The  fixedness  or  strength  of  the  exist- 
ing opinion  is  the  essential  test  of  a  Juror's 
competency,  and  the  court  should  look  spe- 
cially to  such  state  of  mind  in  passing  on 
the  question  of  competency.  "If  such  im- 
pressions become  fixed  and  ripen  Into  decided 
opinions,  they  will  Infiuence  a  man's  con- 
duct, and  will  create  necessarily  a  prejudice 
for  or  against  the  party  towards  whom  they 
are  directed,  and  should  disqualify  him  as  a 
Juror.  But  If,  in  obedience  to  the  laws  of 
his  organization,  his  mind  receives  impres- 
sions from  the  reports  he  hears,  which  have 
not  become  opinions,  fixed  and  decided,  he 
would  not  be  disqualified."  OUve  v.  State, 
15  South.  925,  926,  84  Fla.  208  (citing  O'Con- 
nor V.  State,  9  Fla.  215). 

It  is  a  good  ground  for  a  challenge  for 
principal  cause  that  a  Juror  has  formed  an 
opinion  as  to  the  issue  to  be  tried.  The 
courts  are  not  agreed  as  to  the  knowledge 
on  which  the  opinion  must  rest  In  order  to 
render  the  Juror  incompetent,  or  whether  the 
opinion  must  be  accompanied  by  malice  or 
ill  will.  But  all  unite  in  holding  that  it  must 
be  founded  on  some  evidence,  and  be  more 
than  a  mere  impression.  Some  say  it  must 
be  positive;  others,  that  it  must  be  decided 
and  substantial;  others,  fixed;  and  still  oth- 
ers, deliberate  and  settled.  All  concede, 
however,  that,  if  hypothetical  only,  the  par- 
tiality is  not  so  manifest  as  to  necessarily 
set  the  Juror  aaide.    The  theory  of  the  law 


f  is  that  a  Juror  who  has  formed  an  opinion 
cannot  be  Impartial.    Bvery  opinion  i^tLlch 
he  may  entertain  need  not  necessarily  liave 
that  effect    In  these  days  of  newspaper  en- 
terprlse  and  universal  education  every   case 
of  public  Interest  Is,  as  a  matter  of  necessi- 
ty, brought  to  the  attention  of  the  Intellifirent 
people  in  the  vicinity,  and  scarcely  any  one 
can  be  found  among  those  best  fitted,    for 
Jurors  who  has  not  read  or  heard  of  it,  and 
who  has  not  some  iippression  or  opinion  in 
respect  thereto.    On  the  trial  of  the  issue 
of  fact  raised  by  a  challenge  for  such  cause 
the  court  will  practically  be  called  on    to 
determine  whether  the  nature  and  uttength 
of  the  cqpinion  formed  are  such  as  in   law 
necessary  to  raise  the  presumption  of  par- 
tiality.   Therefore,  where  a  petit  Juror  in  a 
criminal  case  testified  on  his  voir  dire  that 
he  believed  that  he  had  formed  an  opinion, 
though  not  upon  evidence  produced  in  court 
as  to  the  guilt  or  innocence  of  the  prisoner, 
but  that  he  had  not  expressed  it  and  did  not 
think  that  it  would  Influence  his  verdict, 
the  court  properly  overmled  the  prisoner's 
challenge   for  cause.    Reynolds   ▼.    United 
States,  98  U.  S.  145,  166,  26  L.  Bd.  244. 


See  "Belief." 

Impressimi* 

The  word  "opinion**  means  a  mere  im- 
pression, as  used  in  Code,  §  468,  providing 
that  it  shall  be  good  cause  for  challenge  to 
any  person  called  as  a  Juror  in  the  trial  of  an 
indictment  that  he  has  formed  or  expressed 
an  opinion  as  to  the  guilt  or  innocence  of 
the  accused.  Palmer  v.  People,  4  Neb.  68» 
76;  GarroU  v.  State,  6  Neb.  31,  83. 

An  impression  Is  not  an  "opinion,**  and 
therefore  a  mere  Impression  as  to  the  guilt 
of  defendant  is  not  a  ground  of  challenge 
under  a  statute  making  a  formed  opinion  a 
ground  of  challenge.  State  v.  Medlicott,  9 
Kan.  257,  269.  The  court  in  the  Utter  case 
remarking  that  a  mental  condition  so  indefi- 
nite and  unsettled  as  is  usually  indicated  by 
the  term  impression  scarcely  deserves  the 
name  of  an  opinion.  State  v.  Alloi,  46  Conn. 
531,  647. 

An  opinion  as  to  the  guilt  of  a  defendant 
is  different  from  a  mere  impression.  The 
former  disqualifies  for  Jury  service,  while 
the  latter  does  not.  Traviss  ▼.  Common- 
wealth, 106  Pa.  697,  606. 

On. the  examination  of  a  Juror  In  answer 
to  the  question,  "Now,  on  the  presumption 
that  the  facts  were  true  as  you  read  them 
in  the  paper,  you  formed  an  opinion  did  yon 
not,"  he  answered,  "Well,  I  think  not;  I 
formed  an  impression.**  Commenting  on  ^ils, 
the  court  said:  "The  word  Impression,'  if 
it  can  properly  be  applied  to  a  mental  opera- 
tion, does  not  reach  the  strength  of  an  opin- 
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Ion.  An  opinion  Is  a  conviction  which  Is 
based,  and  must  be  based,  upon  testimony. 
An  Impression  Is  a  mere  fancy  or  lodgment 
tn  the  mind,  which  Is  not  based  upon  testi- 
mony, and  the  existence  of  which  cannot 
be  traced  to  proof,  and  In  this  case  the  Ju- 
ror himself  distinguished  between  an  opinion 
and  an  impression  by  Insisting  that  he  had 
not  formed  an  opinion,  and  did  not  entertain 
any  at  the  time,  but  that  It  was  a  mere  im- 
pressloiL"  State  y.  Krug,  41  Pac.  120»  180, 
131,  12  Wash.  288;  State  ▼.  Boyse,  04  Pac 
742,  744,  24  Wash.  440. 

As  the  ayerage  Juror  Is  not  usually  yers- 
ed  In  the  niceties  of  language,  and  frequently 
uses  the  word  "opinion''  to  mean  an  "Im- 
pression," the  mere  statement  of  a  Juror  that 
he  has  formed  an  opinion  Is  not  sufBcient 
as  a  ground  of  challenge,  where  it  appears 
from  the  examination  that  It  is  a  mere  im- 
pression formed  from  reading  newspapers. 
State  y.  Taylor,  85  &  W.  92,  89, 134  Mo.  109. 

oponov  <of  oowt). 

Bee  "Judicial  Opinion**;  "Written  Opin- 
ion." 

The  "opinion"  of  a  court  is  the  reasons 
giyen  for  its  Judgment.  Adams  y.  Yazoo  ft 
M.  y.  B.  Ck>.,  24  South.  317,  818,  77  Miss.  194, 
60L.R.  A.  88. 

An  opinion  is  the  yiew  of  Judges  in  rela- 
tion to  a  giyen  subject  In  re  Wlnslow's  Es- 
tate^ 84  N.  T.  Supp.  687,  638^  12  Misc.  Rep. 
254. 

The  term  "opinion,"  as  used  in  a  stat- 
ute proyldlng  that  the  losing  party  In  the  Ap- 
pellate Court  might  apply  to  the  Supreme 
Court  for  the  transfer  of  a  cause  from  the 
former  court  to  the  latter,  on  the  ground  that 
the  opinion  of  said  dlyislon  of  the  Appellate 
Court  contrayenes  a  ruling  precedent  of  the 
Supreme  Court,  or  that  a  new  question  of 
law  is  directly  Inyolyed  and  was  decided  er- 
roneously, should  be  construed  In  a  technical 
or  legal  sense,  and  Is  not  employed  therein 
in  the  sense  of  or  in  place  of  the  terms  "de- 
cision" or  "Judgment"  The  term  "opinion," 
in  a  legal  sense,  so  far  as  it  applies  to  Judges 
and  courts,  has  a  well-defined  meaning.  In 
law,  Webster's  International  Dictionary  de- 
ilnes  the  word  to  mean  tiie  erpresslon  of 
ylews  of  the  Judges,  etc.  Bouyier's  Law 
Dictionary  defines  the  word  "opinion"  in 
practice  to  t>e  a  statement  of  reasons  deliy- 
ered  by  a  Judge  or  court  for  giylng  the  Judg- 
ment which  is  pronounced  upon  a  case. 
Black's  Law  Dictionary  defines  the  term  to 
mean  the  statement  by  a  Judge  or  court  of 
the  decison  reached  in  regard  to  a  cause  tried 
or  argued  before  them,  expounding  the  law 
as  applied  to  the  case,  and  detailing  the  rea- 
sons upon  which  the  Judgment  is  based.  In 
the  sense  and  meaning  as  aboye  defined  and 
veil  understood  In  legal  pariance^  the  term 


"opinion"  is  used  in  the  statute  in  question. 
Craig  y.  Bennett,  62  N.  B.  273,  274»  158 
lnd.0. 

Deelsloa  and  Jvdgmemt  distlngwislied. 

There  is  a  manifest  difference  between 
a  mere  opinion  and  a  decision;  the  former 
Is  a  statement  giyen  by  the  court  for  Its  con- 
clusions, while  the  latter  Is  the  Judgmoit  or 
conclusion  of  the  court  Coffey  y.  Gamble, 
91  N.  W.  818,  814»  117  Iowa,  646. 

The  terms  "opinion"  and  "decision"  are 
sometimes  used  interchangeably  in  statutes. 
The  proylsion  in  section  1846  is  that  the  pros- 
ecuting attorney  may  except  to  any  opinion 
of  the  court  and  reserye  a  point  of  law  for 
the  decision  of  the  Supreme  Court;  and  in 
section  1845  it  is  proyided  that  a  defendant 
may  take  an  exception  to  any  decision  of 
the  court,  so  that  an  exception  to  the  opin- 
ion of  the  court  oyerrullng  a  motion  for  a 
new  trial  Is  sufficient  as  an  exception  to  the 
decision  as  required  by  statute.  Pierce  y. 
State,  10  N.  B.  802,  808,  100  Ind.  636. 

An  opinion  of  a  Judge,  in  which  he  states 
that  a  bill  in  equity  cannot  be  sustained,  and 
must  be  dismissed,  with  costs,  is  not  a  final 
decree  or  decretal  order  from  which  an  ap- 
peal can  be  taken.  It  is  merely  an  incom- 
plete act,  announcing  the  Intention  of  the 
Judge,  which  he  may  or  may  not  subsequent- 
ly change.  Phillips  y.  Pearson,  27  Md.  242, 
258. 

The  terms  "opinions^'  and  "decisions" 
are  often  confounded,  yet  there  is  a  wide 
difference  between  them,  and,  in  ignorance 
of  this,  what  has  been  a  mere  correction  of 
an  opinion  has  been  sometimes  regarded  as 
a  mutilation  of  the  record.  A  decision  of  the 
court  is  its  Judgment;  an  opinion  is  the  rea- 
sons giyen  for  that  Judgment  The  former 
is  entered  of  record  immediately  on  its  ren- 
dition, and  only  subject  to  change  through 
regular  applicati<m  through  the  court  on  a 
petition  for  a  rehearing  at  a  modification. 
The  latter  is  the  property  of  the  Judges,  sub- 
ject to  their  reyislon,  correction,  and  modifi- 
cation in  any  particular  deemed  adylsable^ 
until,  with  the  approbation  of  the  writer,  it 
is  transcribed  in  the  records.  Houston  y. 
Williams,  18  Cal.  24,  27,  73  Am.  Dec.  565; 
Craig  y.  Bennett,  62  N.  B.  278,  274,  158 
Ind.  9. 

"The  opinion  of  the  Judge,"  says  the 
court  in  State  y.  Ramsburg,  43  Md.  325,  333, 
"is  the  expression  of  the  reasons  by  which  he 
reaches  his  conclusions.  These  may  be  sus- 
tained or  contradictory,  clear  or  confused. 
The  Judgment  or  decree  is  the  fiat  or  sen- 
tence of  the  law  determining  the  matt^  In 
controyersy  in  concise  technical  terms,  which 
must  be  Interpreted  in  their  own  proper 
sense.  It  would,  we  think,  be  of  dangerous 
tendency  to  make  the  force  and  effect  of 
the  most  solemn  ofllclal  acts  depend  upon 
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tbe  rarlont  Interpretations  which  Ingenuity 
might  Boggett  to  the  most  carefully  consid- 
ered language  introducing  them/'  In  the 
case  of  Durant  t.  Essex  Ck>.,  74  U.  8.  (7 
Wall.)  107,  19  U  Ed.  IM,  it  was  said  the 
reason  for  the  signing  of  a  decree  *is  no  part 
of  the  Judgment  itself."  The  decree,  and 
not  the  opinion,  is  the  instrument  through 
which  the  court  acts.  Where  an  opinion, 
after  stating  that  the  Judge  has  examined  | 
the  case  on  the  merits,  and  that  he  would 
dismiss  the  bill  without  regard  to  technicali- 
ties, continues:  "But  it  seems  to  me  to  be 
clear  that  this  proceeding  could  not  be  sus- 
tained at  any  rate,  as,  at  best,  it  would  be 
simply  a  conversion  of  plaintiff's  property, 
for  which  she  had  an  ample  remedy  at  hiw" 
— such  language  cannot  qualify  the  decree 
dismissing  the  bill,  without  showing  the 
cause  of  the  dismissal,  so  as  to  make  it  a 
dismissal  for  want  of  Jurisdiction.  Martin 
▼.  Erans,  86  Ati.  258,  260,  85  Md.  8»  36  Ia 
a  A.  218,  60  Am.  St  Rep.  282. 

OPHTHALMOSCOPL 

An  ophthalmoscope  is  a  practical  Instm- 
mmt  used  by  oculists  for  examining  the  in- 
terior of  the  eye  and  other  parts  of  the  body. 
The  principle  on  which  it  works  is  as  fol- 
lows: Tbe  light  is  reflected  from  a  burner 
in  front  of  the  examiner,  who  holds  this  ob- 
ject to  his  eye,  into  the  eye  of  the  patient, 
without  penetrating  the  observer's  eye,  as 
there  is  only  a  very  small  hole  through  which 
it  can  enter,  and  in  that  way  protects  the 
observer's  eye  from  the  direct  rays  of  the 
light  It  is  peculiarly  adapted  for  physi- 
cian's and  oculist's  work.  It  is  an  instru- 
ment intended  for  practical  use  in  the  pro- 
fession of  an  oculist  It  is  an  instrument; 
a  tool,  not  used  for  the  discovery  or  con- 
templation of  natural  objects  for  the  pur- 
pose of  attaining  or  communicating  general 
instruction,  but  as  an  instrument  for  carry- 
ing on  a  profession  or  an  art  It  is  a  phil- 
osophical apparatus,  within  the  meaning  of 
the  tariff  laws.  Robertson  v.  Oelschlaeger, 
11  Sup.  Gt  148,  149,  137  U.  a  436,  34  L.  Ed. 
744. 

OPIUM. 

Opium,  as  used  In  a  life  policy  provid- 
ing that  the  same  should  be  void  in  case  the 
insured  should  come  to  his  ''death  by  opi- 1 
um,"  meant  not  the  accidental  or  involun-  j 
tary,  but  the  rational  and  voluntary,  use  of 
opium.  St  Louis  Mut  Life  Ins.  Go.  T. 
Grave,  69  Ky.  (6  Bush)  268,  271, 

OPIUM  DEN  OB  JOINT. 

An  "opium  Joint"  is  a  house  or  place 
kept  for  vhe  purpose  of  smoking  opium  there- 


in, and  this  is  what  is  meant  by  an  ordinance 


to  prevent  and  suppress  opium  smokinsr  ^^^ 
houses  or  places  kept  therefor.  Ex  parte  An 
Lit  (U.  8.)  26  Fed.  512,  513. 

Any  building  where  opium  is  sold,  for 
the  purpose  of  being  smoked  on  or  about  tbe 
premises  where  the  same  is  smoked  shall  be 
considered  an  ''opium  den."  Ann.  Codes  & 
St  Or.  1901,  f  1M& 

OPPORTUNITY  TO  BE  HEARD. 

"Opportunity"  means  a  lit  or  convenient 
time;  a  time  or  place  favorable  for  executing; 
a  purpose;  a  suitable  occasion.  In  re  Ha  use. 
19  N.  W.  973,  974.  32  Minn.  155;  In  re 
Brown,  39  Pac  469,  471,  2  Okl.  590. 

"Opportunity,"  as  used  in  St  1893,  I 
325,  providing  that  no  attorney  shall  be  sus- 
pended until  a  copy  of  the  charges  have  been 
delivered  to  him  and  an  opportunity  shall 
have  been  given  to  him  to  be  heard  In  his 
defense,  is  opposed  to  the  idea  that  a  fixed 
and  arbitrary  time  must  be  given  in  each 
case  which  might  arise,  but  means  a  time 
sufficient  to  prepare  his  defense,  so  that  an 
attorney  need  not  necessarily  have  20  days 
in  which  to  answer  an  action  under  all  cir- 
cumstances, and  8  days  will  be  sufficient 
under  the  circumstances.  In  re  Brown,  89 
Pac.  469,  471,  2  Okl.  590. 

"Opportunity  to  be  heard,**  as  used  in 
Oen.  St  1878,  c  49,  I  14,  providing  that 
where  a  party  has  not  appeared  in  probate 
court  he  can  only  appeal  when  he  had  not 
due  notice  or  "opportunity  to  be  heard," 
means  such  opportunity  as  the  party  is  en- 
titled to  by  law.  Tbe  fact  that  the  party  had 
no  actual  notice  of  the  hearing,  the  published 
notice  not  having  come  to  his  personal 
knowledge  until  after  the  order  was  granted, 
does  not  amount  to  a  want  of  opportunity  to 
be  heard.  If  a  fit  and  proper  time  and  place 
has  been  fixed,  and  notice  thereof  given, 
which  the  law  declares  sufficient — ^In  short, 
if  all  the  opportunity  is  given  which  the  law 
provides  for — ^it  cannot  be  said  in  any  legal 
sense  that  a  party  had  no  opportunity  to  be 
heard.  It  seems  to  us  that  the  want  of  op- 
portunity to  be  heard,  like  the  want  of  due 
notice,  refers  only  to  some  act  or  omission 
in  the  proceedings  which  has  deprived  the 
party  of  his  full  legal  rights  in  the  premises. 
In  re  Hause,  19  N.  W.  973,  974,  32  Minn.  155; 
In  re  Brown's  Wilt  21  N.  W.  474.  82  Minn. 
443. 

OPPOSE. 

"Oppose,"*  as  used  In  Oode,  t  4476,  pro- 
viding for  the  pqnlshment  of  any  person  wbo 
shall  knowingly  and  willfully  obstruct  re- 
sist or  oppose  any  officer  or  person  duly 
authorised  in  serving  or  attempting  to  serve 
or  execute  any  lawful  process,  means  "force." 
The  words  "obstruct"  "resist"  or  "oppose" 
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inesn  the  same  thing,  and  the  word  '^oppoM** 
would  coyer  the  meaning  of  the  words  ''re- 
list or  obstrnct"  It  does  not  mean  to  oppose 
or  impede  the  process  with  which  the  officer 
Is  aimed,  or  to  defeat  its  execution,  bnt  that 
tbt  officer  himself  shall  be  obstructed.  Da- 
tls  ▼.  State,  76  Ga.  721,  722. 

''Opposing,'*  as  nsed  in  a  statute  making 
a  person  knowingly  obstructing  and  oppos- 
ing a  sheriff  in  selling  personal  property  on 
execution  liable  to  fine  and  imprisonment. 
Includes  the  ordering  away  of  bidders,  giy- 
big  notice  to  bidders  that  the  title  is  not 
good  and  that  the  sheriff  has  no  right  to  sell, 
and  varions  things  of  that  sort,  or  resisting 
an  officer  in  the  execntion  of  the  writ  State 
▼.  Morrison,  27  Pac.  138,  187.  46  Kan.  679. 

0FP08XVO  UTKIUBST* 

Rev.  St.  i  5034,  provides  that  at  the 
meeting  of  creditors  of  a  bankrupt  for  elec- 
tion of  an  assignee,  if  no  choice  be  made,  the 
judge,  or,  if  there  be  no  "opposing  interest," 
die  register,  shall  appoint  one  or  more  aa- 
Klgnees.  By  "opposing  interest"  is  meant 
not  merely  an  interest  contending  by  a  vote 
for  tbe  election  of  particular  persons,  but  an 
interest  opposed  to  the  exercise  of  the  power 
of  appointment  by  the  register.  In  re  Jack- 
ion  (U.  8.)  13  Fed.  Oas.  191,  188. 

OPPOSITL 

"Opposite,'*  as  osed  in  a  deed  describing 
«ie  of  the  lines  as  ending  at  a  point  on  one 
dde  of  the  street  opposite  a  point  on  the 
other  side,  means  that  a  straight  line  be- 
tween the  two  points  must  cross  the  street 
it  a  right  angle.  Bradley  t.  Wilson,  68  Me. 
357,  860. 

"Opposite  the  town,**  as  used  in  Act 
1870,  incorporating  a  ferryboat  company,  and 
prohibiting  all  others  from  rowing  or  towing 
tny  boat,  etc.,  for  hire  or  reward  over  a  cer^ 
tain  riyer  to  or  from  any  point  "opposite  the 
town"  named,  means  that  portion  of  the 
river  and  its  ban&s  which  the  town  would 
come  in  contact  with  if  it  were  moved 
straight  across  the  river.  Sunbury  Steam  ft 
Tow  Boat  Oo.  v.  Grant  <Pa.)  16  ML  706»  707. 

OPPOSITE  PARTY. 

In  the  provision  of  the  statute  that,  in 
actions  against  executors,  administrators,  or 
guardians,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transac- 
tion with  or  statement  by  the  testator,  in- 
testate, or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party,  the  "opposite 
party**  meant  is  that  party  against  whom  the 
evidence  is  sought  to  be  used,  and  an  Inter- 
yener  whose  interests  are  the  same  as  that 
of  the  plaintiff  is  not  an  "opposite  party" 


who  may  require  the  plaintiff  to  testify.  Ba 
lava  V.  Mazange's  Adm'r  (U.  S.)  8  Fed.  Oaa 
780,  781.  Under  a  like  statute  (Rice's  Ck>de. 
§  3813d)  it  was  held  that  it  is  not  necessary 
that  a  witness  shall  be  the  "opposite  party" 
on  the  record  in  a  case  in  order  to  be  incom- 
petent as  a  witness  against  a  personal  rep- 
resentative,  but  he  will  be  incompetent  if 
his  interests  are  antagonistic  to  those  of  the 
personal  representative  against  whom  he  is 
called.  Hill  v.  McLean,  78  Tenn.  (10  Lea) 
107, 114;  Trabue  v.  Turner,  57  Tenn.  (10  Heisk.) 
447,  454.  And  under  a  like  provision  (Code,  | 
2765)  it  was  held  that  "opposite  party"  means 
the  party  to  the  transaction  whose  rights 
would  be  affected  by  the  testimony  offered. 
The  fact  that  parties  as  to  the  general  is- 
sues of  Insolvency  are  adversary  parties  does 
not  necessarily  constitute  them  "opposite 
parties,"  in  the  meaning  of  the  statute,  as 
to  special  issues  which  may  be  made  and 
tried.  Dolan  v.  Dolan,  7  South.  425^  426,  89 
Ahi.  266. 

Pub.  Acts,  pp.  166,  167,  provide  that 
"when  a  suit  or  proceeding  is  prosecuted  or 
defended  by  the  heirs,  assigns,  devisees,  leg- 
atees, or  personal  representatives  of  a  de- 
ceased person,  the  opposite  party,  if  exam- 
ined as  a  witness  on  his  own  behalf,  shall 
not  be  permitted  to  testify  at  all  to  matters 
which,  if  true,  must  have  been  equally  with- 
in the  knowledge  of  such  deceased  person, 
provided,  that  whenever  the  words  'opposite 
party'  occur  in  this  section,  it  shall  be  deem- 
ed to  include  the  assignors  or  assignees  of 
the  claim,  or  any  part  thereof  in  contro- 
versy." In  construing  this  statute,  the  court 
said:  "It  is  evident  that  this  statute  is  in- 
tended to  reach  the  real  party  in  interest, 
and  not  a  mere  nominal  party  who  is  not 
interested  in  the  result  of  the  allowance  or 
disallowance  of  the  claim  against  the  estate 
of  a  deceased  person  except  as  it  becomes 
his  duty  as  executor  or'  administrator  to 
prosecute  or  defend  a  suit  in  which  the  es- 
tate is  interested.  The  Legislature  intended 
not  only  that  the  party  owning  the  claims 
should  not  be  permitted  to  testify  to  the 
matters  equally  within  the  knowledge  of  the 
deceased  person,  but  also  to  prevent  any 
evasion  of  the  statute  by  an  assignment  so 
as  to  permit  the  assignor  to  testify."  Penny 
V.  Croul,  49  N.  W.  311,  312,  87  Mich.  15,  13 
L.  R.  A.  83. 

The  words  ''<H>Poslte  party,"  in  a  statute 
providing  that  an  assignor  of  a  chose  in  ac- 
tion shall  not  be  examined  in  favor  of  his 
assignee  unless  Itie  opposite  party  be  living, 
must  be  intended  to  embrace  the  debtor, 
otherwise  they  would  to  a  great  extent  de- 
feat its  evident  object  White  ▼.  Heavner, 
7  W.  Va.  824,  327. 

In  a  suit  by  an  administrator  of  one 
estate  against  the  administrator  of  another, 
the  administrator  of  either  estate  is  not  an 
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"opposite  party**  within  tbo  meaning  of  a 
■tatate  relating  to  tranaactioaia  with  dece- 
dent, nnleea  such  person  was  the  legatee  un- 
der the  will  or  had  any  interest  In  the  estate, 
except  the  fact  that  she  was  the  widow  of 
the  deceased.  Dnryea  t.  Granger's  Bstate, 
88  N.  W.  780,  733,  66  Mich.  683. 

Under  How.  Ann.  8t  t  7M5,  ezdndlng 
evidence  of  the  "opposite  party'*  as  to  facts 
equally  within  the  knowledge  of  a  decedent 
In  a  salt  prosecuted  or  'defended  by  his 
"heirs,  assigns,  devisees  or  personal  repre- 
sentatives,"  a  daughter  who  seeks  to  enforce 
against  the  widow  and  other  heirs  a  parol 
contract  made  by  her  deceased  father  Is  In- 
competent to  testify  as  to  the  terms  of  the 
contract  Lloyd  t.  HoUenback,  96  Bilch.  203, 
205,  57  N.  W.  110,  111. 

OPPOSITE  pounos. 

"Opposite  politics,"  as  nsed  In  Act  1870, 
requiring  the  publication  of  the  Session  Laws 
in  two  newspapers  which  are  of  "opposite 
politics,"  and  fairly  represent  the  two  po- 
litical parties  into  which  the  people  of  the 
county  are  divided,  la  not  the  exact  equiva- 
lent of  "fairly  represent  the  two  political 
parties."  That  papers  are  of  opposite  poli- 
tics is  not  implied  of  necessity  In  the  require- 
ments that  they  fairly  represent  the  two 
principal  parties.  People  t.  Sullivan  Oounty 
Sup'rs,  66  N.  Y.  240,  254. 

opposmov. 

See  "Third  Opposltton." 

"Opposition  to  the  discharge,**  as  used 
In  Bankr.  Act  1867  a4  Stat  521),  providing 
that  no  appeal  shall  be  made  to  the  court 
until  there  Is  an  "opposition  to  the  dis- 
charge" of  the  bankrupts,  applies  only  to  an 
opposition  to  a  dischaige  made  after  the 
bankrupt  applies,  under  section  29  of  the 
act  for  his  discharge.  In  re  Hill  (U.  a)  12 
Fed.  Gas.  144,  145. 

OPPRESSION. 

The  word  "oppressioa**  has  not  acquired 
a  strictly  technical  meaning,  and  may  be 
taken  in  its  ordinary  sense,  which  is  an  act 
of  cruelty,  severity,  unlawful  exaction,  dom- 
ination, or  excessive  use  of  authority.  When 
a  revenue  officer,  under  color  of  law,  will- 
fully and  unlawfully  takes  the  property  of 
another,  or  subjects  him  to  greater  hardships 
than  are  necessary  for  the  proper  enforce- 
ment of  the  law,  he  is  guilty  of  oppression. 
It  is  not  essential  that  an  unlawful  act 
should  be  a  serious  Injury  to  a  person  to  make 
it  expressive.  The  exercise  of  unlawful 
power,  or  other  means,  in  depriving  an  Indi- 
vidual of  his  liberty  or  property  against  his 
will,  is  generally  an  act  of  oppression.  Unit- 
ed States  T.  Deaver  (U.  S.)  14  Fed.  695^  697. 


OPTICAL  INSTRUMENT. 

Gertaln  slightly  made  magic  lanteni^ 
not  sufficiently  substantial  to  be  used  by  a 
mature  person,  but  rather  by  chlldrexi,  as 
toys,  are  not  dutiable  as  "optical  instm- 
ments,**  under  paragraph  821,  Schedule  N»  I 
1,  c.  849,  Tariff  Act  Aug.  27,  1894,  28  Stat. 
514.  Borgfeldt  T.  United  States  (U.  S.>  124 
Fed.  457,  458. 

OPTION. 

See   "Buyer's  Option**;    "Xocal  Option 

Law";  'rrime  Option." 
Oontract  of  sale  distinguished,  see  'H3on- 

tract  of  Sale.** 
Purchase  of  option  as  a  bet,  see  "Bet.** 

"Option**  means  a  privilege.  Illges  t. 
Dexter,  77  Qa.  88»  88. 

The  word  "option,**  as  used  In  a  oon- 
tract by  which  a  seller  agreed  to  deliver  at  a 
certain  place,  between  the  15th  of  May  and 
the  15th  of  June,  at  "buyer's  option,"  meant 
a  privilege  to  the  buyer  of  demanding  ful- 
fillment of  the  contract  on  any  day  within 
the  specified  limits.  Dodge  v.  Kiene,  44  N. 
W.  191,  193,  28  Neb.  216. 

The  word  "option**  Is  a  synonym  for 
"choice"  or  "preference,"  and,  as  used  In  a 
contract  giving  a  real  estate  broker  an  option 
solely  to  sell,  Is  evidence  of  an  intenttou  to 
confer  a  right  which  he  was  to  possess  or 
enjoy  above  all  other  persons,  and  hence  se- 
cured him  against  the  interference  of  the 
owner  of  the  premises,  as  well  as  other  per- 
sons. Levy  V.  Rothe^  89  N.  T.  Suppi  1067, 
1058,  17  Misc.  Bep.  402. 


An  option  is  not  an  actual  or  existing 
contract,  but  merely  a  right  reserved  in  a 
subsisting  agreement  In  a  certain  sense  an 
option  Is  a  mere  pollicitation,  a  promise  with- 
out mutuality,  not  yet  ripened  Into  a  perfect 
agreement  It  is  a  proposition  by  one  party 
to  a  contract,  which  must  be  accepted  In 
precise  terms  by  the  other  In  order  that  It 
may  be  binding  upon  both  parties.  Rivers 
T.  Oak  Lawn  Sugar  Co.,  27  South.  118,  122, 
52  La.  Ann.  702  (citing  Schleider  v.  Dielman, 
10  South.  934,  44  La.  Ann.  402). 

An  option  Is  an  unaccepted  offer.  It 
states  the  terms  and  conditions  on  whldi 
the  owner  Is  willing  to  sell  or  lease  his  land, 
if  the  holder  elects  to  accept  them  within 
the  time  limited.  If  the  holder  does  so  elect 
he  must  give  notice  to  the  other  party,  and 
the  accepted  offer  thereupon  becomes  a  valid 
and  binding  contract  If  an  acceptance  is 
not  made  within  the  time  fixed,  the  owner 
is  no  longer  bound  by  his  offer,  and  the  op- 
tion is  at  an  end.  McMillan  t.  Philadelphia 
Co.,  28  Atl.  220,  159  Pa.  142. 

An  option  is,  in  a  sense,  a  oontlnuiiig 
offer  of  a  contract;  and  if  the  offeree  decides 
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to  exerdae  his  right  to  demand  the  conyey- 
ancesp  or  other  act  contemplated,  he  must 
signify  that  fact  to  the  offerer.  Slser  t. 
Clark,  83  N.  W.  580,  641, 116  Wia.  684. 

An  option  is  not  a  sale.  It  la  not  9wmk 
an  agreement  for  a  sale.  At  beat,  It  la  bat 
a  right  of  election  in  the  party  receiying  the 
same  to  ezezdae  a  priyilege*  and  only  when 
that  prlYllege  has  become  exercised  by  ac- 
ceptance does  it  become  a  contract  to  selL 
Hopwood  Y.  McCanaland,  04  N.  W.  460,  470, 
120  Iowa,  218. 

An  option  is  simply  a  contract  by  which 
the  owner  of  property  agrees  with  another 
person  that  he  shall  have  a  right  to  buy  the 
property  at  a  fixed  price  within  a  certain 
time.  Hanly  y.  Wattorson,  80  W.  Ya.  214, 
220,  19  &  B.  636,  688  (citing  Lits  T.  Ooosllng, 
10  8.  W.  627,  08  Ky.  186,  21  L.  B.  A  127). 

An  option  is  nothing  more  than  a  con- 
tinning  offer  to  sell;  bnt  nntil  it  is  accepted 
it  does  not  become  a  contract  of  sale,  for  it 
lacks  the  element  of  an  agreement  between 
the  mindfl  of  the  parties.  It  is  only  when 
there  lias  been  an  acceptance  of  a  proposal 
to  seil  that  the  yendee  becomes  in  any  sense 
the  eqnitable  owner  of  the  subject-matt^  of 
the  option.  Milwaukee  Mechanics'  Ins.  Co. 
T.  B.  8.  Shea  ft  Soi^  128  Fed.  0,  11,  60  O. 
a  A.  108. 

An  agreement  In  writing  to  giye  a  per* 
son  the  "option**  to  purchase  lands  within  a 
glYen  time  at  a  named  price  la  neither  a  sale 
nor  an  agreement  to  sell.  It  is  simply  a 
contract  by  which  the  owner  of  property 
agrees  with  another  person  that  he  shall 
have  the  right  to  buy  his  property  at  a  fixed 
price  within  a  certain  time.  He  does  not 
sell  his  land;  he  does  not  then  agree  to  sell 
It;  but  he  does  sell  something;  that  la,  the 
right  or  priyilege  to  buy  at  the  election  or 
option  of  the  other  party.  The  second  party 
gets  in  prsesentl,  not  lands,  nor  an  agree- 
ment that  he  shall  haye  lands,  bnt  he  does 
get  something  of  yalue;  that  is,  the  right  to 
call  for  and  receiye  lands  if  he  elects.  The 
owner  parts  with  his  right  to  sell  his  landa, 
except  to  the  second  party,  for  a  limited 
period.  The  second  party  receives  this  right, 
or,  rather,  from  his  point  of  yiew,  he  re- 
ceives the  right  to  elect  to  buy.  Ide  y.  Leiser, 
24  Pac.  606,  10  Mont  6,  24  Am.  St  Bep.  17. 

A  contract  by  which  the  owner  of  prop- 
erty agrees  with  another  person  that  he 
shall  have  a  right  to  buy  the  prop^ty  at  a 
fixed  price  within  a  certain  time  is  an  ''op- 
tion," and,  if  based  upon  a  valid  considera- 
tion, such  contract  is  binding  and  may  be 
enforced.  Johnston  v.  Trlppe  (IT.  8.)  83  Fed. 
530;  Watts  v.  Kellar,  66  Fed.  1,  6  O.  0.  A. 
894;  Williams  v.  Graves,  26  8.  W.  884,  888; 
7  Tex.  C3iy.  App.  866. 

The  use  of  the  word  '^option,''  in  a  con- 
tract relating  to  corporate  atod^  negatives 


the  claim  that  the  agreement  to  purchase 
was  omitted  from  such  contract  This  waa 
expression,  not  omission.  The  use  of  the 
word  "option'*  necessarily  and  alfirmatively 
excludes  another  absolute  agreement  to  pur- 
chase. By  its  use  the  parties  assert  a  fact 
entirely  inconsistent  with  the  existence  of 
an  agreement  to  purchase.  They  did  not 
omit  to  express  a  contract  of  purchase  where 
they  expressed  an  option.  Wescott  y.  Mit- 
chell, 60  Ati.  21«  24,  96  Me.  877. 

"An  option  in  the  purchase  of  atoCk  is 
a  privUege  to  be  exerdaed  within  a  stated 
time.  Time  ia  of  the  easence  of  contracts 
of  this  nature."  A  certificate  that  a  person, 
having  paid  the  sum  of  $200,  wai^  entitled  to 
20  shares  of  the  capital  stock  of  a  bank  on 
payment  of  the  balance  due  thereon  and 
surrender  of  th^  certificate  property  indorsed^ 
was  a  purchase  of  the  stock,  and  not  an 
option  in  the  purchase,  and  made  the  party 
a  atockholder.  Ross  v.  Bank  of  Gold  Hill, 
10  Pac.  248,  244,  20  Nov.  101. 

The  option  in  a  will  giving  a  certain  sum 
in  notes  or  in  Confederate  state  bonds  at  the 
"option  of  testator's  executors"  is  not  sodi 
an  option  as  will  enable  the  executors  to 
defeat  the  gift    Harper  v.  Bibb.  47  Ala.  647. 

Code  Civ.  Proc.  I  207,  providing  that  mo- 
tions for  new  trial  in  certain  cases  may 
be  made*  at  the  option  of  the  moving  party, 
either  on  the  minutes  of  the  court,  or  a  bill  of 
exceptions,  or  a  statement  of  the  case,  la 
not  to  be  construed  aa  confining  the  moving 
party  to  one  only  of  these  grounds,  but  he 
may  include  one  or  more  than  one  at  his 
option.  Gamer  y.  Glenn,  20  Pac.  664^  8 
Mont  871. 

There  la  a  decided  distinction  between 
an  "option"  to  purchase,  which  may  be 
exercised  or  not  by  the  prospective  pur- 
chaser, and  an  absolute  contract  of  sale, 
wherein  one  of  the  parties  agrees  to  sell  and 
the  other  to  buy  certain  property,  the  sale 
to  be  completed  within  an  agreed  time.  In 
the  latter  case  the  mere  lapse  of  time  with 
a  contract  unperformed  does  not  entitle  ei- 
ther party  to  refuse  to  complete  it  and 
therefore  time  la  not  of  the  essence  of  the 
contract;  but  where  the  contract  is  merely 
an  option  generally,  without  consideration, 
and  especially  aa  applied  to  mining  property, 
of  course  time  ia  of  the  essence.  Clark  v. 
American  Developing  ft  Mining  Go.,  72  Pac. 
078,  081,  28  Mont  468  (dting  Snyder,  Mines, 
I  187Q. 

InfBtmpaa* 

Dealing  In  optlona  aa  gaming,  see  "Gam* 
Ing.** 

In  construing  a  statute  making  it  crim- 
inal for  any  person  to  have  or  give  to  him« 
self  or  another  the  option  to  sell  or  buy  at 
a  future  time  any  grain  or  othor  commodity, 
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stock  of  any  railroad  companj  or  other  com- 
pany, tlie  court  quotes  wltb  approyal  Web- 
ster's definition  of  ''option"  as  being  a  stipu- 
lated prlTilege  to  a  party  in  a  time  contract 
of  demanding  its  fulfillment  on  any  day 
within  the  [q)ecified  limit,  and  says  that  the 
word  ''option"  as  used  in  the  statute,  taken 
with  a  context  means  a  mere  choice,  right, 
or  priyilege  of  selling  or  buying,  and  it  is  a 
contract  for  such  choice,  right,  or  privilege  of 
selling  or  buying  at  a  future  time  any  com- 
modity which  the  statute  was  intended  to 
prohibit,  as  contradistinguished  from  an  ac- 
tual sale  or  purchase  with  the  intention  of 
delivering  and  accepting  the  commodities 
specified.  Tenney  v.  Foote,  95  IIL  99;  Id., 
4  III.  App.  (4  Bradw.)  594,  599;  Schneider 
T.  Turner,  22  N.  E.  497.  499,  130  111.  28,  6  Lu 
R.  A.  164;  Minnesota  Lumber  Co.  v.  White- 
breast  Coal  Co.,  43  N.  B.  774^  778,  100  IIL  85, 
81  L.  B.  A.  529. 

The  words  "dealing  in  options,  futures, 
or  margins"  are  well  understood  to  mean  a 
mere  speculative  contract  in  which  the  par- 
ties speculate  In  the  rise  or  fall  of  prices, 
and  imply  a  contract  in  relation  to  the  price 
of  the  contract,  and  not  the  article  itself.  A 
contract  for  the  sale  and  purchase  of  grain 
to  be  delivered  at  a  future  time,  if  entered 
Into  without  an  intention  of  having  any  grain 
pass  from  one  party  to  another,  but  with  an 
understanding  that  at  the  appointed  time  the 
purchaser  is  merely  to  receive  or  pay  the 
difference  between  the  contract  and  the 
market  price,  is  a  transaction  which  the  law 
will  not  sustain.  Plank  Y.  Jackson,  28  N.  Bl 
568,  569,  128  Ind.  424. 

A  contract  of  sale  In  which  the  seller 
Is  bound  to  deliver  at  a  future  time,  within 
certain  limits,  is  not  an  "option"  to  buy  or 
sell  at  a  future  time,  within  the  meaning  of 
a  statute  declaring  such  option  contracts  Il- 
legal. Jackson  v.  Foote  (IT.  8.)  12  Fed.  87, 
41;  White  v.  Barber,  8  Sup.  Ct  221,  230,  123 
U.  S.  392,  81  L.  Ed.  243. 

The  term  "option,"  as  used  in  a  statute, 
providing  that  a  contract  to  have  or  give  an 
option  to  sell  or  buy  any  grain  or  other  com- 
modity at  a  future  time  shall  be  void,  refers 
to  optional  contracts,  or  the  mode  adopted 
of  qpeculating  in  differences  in  market  values 
on  grain  or  other  commodities.  Such  a  con- 
tract is  fictitious,  and  has  none  of  the  ele- 
ments of  good  faith,  and  is  defined  as  a 
"gambling  contract"  The  word  "option"  as 
so  used  means  a  mere  choice,  right,  or  priv- 
ilege of  buying  or  selling.  Osgood  v.  Bander, 
39  N.  W.  887,  890^  75  Iowa,  550,  1  L.  R.  A. 
655. 

There  are  two  elements  In  an  option  con- 
tract: First,  the  offer  to  sell,  which  does  not 
become  a  contract  until  accepted;  and,  sec- 
ond, the  completed  contract  to  leave  the  of- 
fer open  for  a  specified  time.  These  ele- 
ments are  wholly  independent,  and  cannot 


be  trsatad  tofether  without  great  Uat^fllty 
to  confusion  and  error.  Hanly  v.  Watter- 
son,*39  W.  Va.  214,  220, 19  a  B.  536,  53a. 

OPTZOV  AOOOUHT. 

The  expression  "option  account,"  as  used 
in  a  letter  by  a  customer  to  a  broker,  tfIio 
had  been  dealing  in  wheat  on  margins,  in 
which  the  customer  stated,  "I  now  see  tliat 
you  have  my  actual  wheat  account  mixed 
with  my  option  account,"  meant  an  account 
of  transactions  in  which  it  was  not  intended 
by  either  party  that  the  actual  commodity 
should  be  received  or  delivered,  but  wliicb 
transactions  consisted  of  mere  wagers  on  the 
rise  and  fall  of  the  price  of  wheat  Dows  t. 
Glaspel,  60  N.  W.  60,  64,  4  N.  D.  251. 

OPTZOV  DBJJk 

An  option  deal  Is  not  a  gaming  or  ''gam- 
bling device,**  within  the  meaning  of  the  Mis- 
souri statutes  providing  that  all  judgments 
by  confession,  conveyances,  bonds,  bills, 
notes,  and  securities,  when  the  consideration 
is  money  or  property  won  at  any  game  or 
gambling  device,  shall  be  void.  Third  Nat. 
Bank  v.  Harrison  (U.  S.)  10  Fed.  243,  24a 

OPTXOVAX.  OOimtAGTS, 

"Optional  contracts,"  as  used  with  refer- 
ence to  transactions  on  the  uoard  of  trade* 
are  contracts  which  are  usually  settled  by  ad- 
justing market  values  as  the  party  having 
the  option  may  elect  It  is  simply  "a  mode 
adopted  for  speculating  in  differences  in  the 
market  value  of  grain  or  other  commodities." 
Such  a  contract  is  obviously  fictitious,  having 
none  of  the  elements  of  good  faith,  as  in  a 
contract  where  both  parties  are  bound. 
Pearce  v.  Foote,  118  UL  228,  234,  55  Am. 
Rep.  414;  Osgood  v.  Bander,  39  N.  W.  887, 
890,  75  Iowa,  55Qp  1  L.  B.  A.  655. 

OR. 

Oonstnied  as  and* 

And  construed  as  or,  see  "And." 

"Or"  and  "and"  are  sometimes  synony- 
mous. Pei^le  V.  Van  Rensselaer  (N.  Y.)  8 
Barb.  189,  200;  Hope  v.  Clifden,  6  Ves.  409. 
508. 

The  popular  use  of  "or^*  and  "and**  is  so 
loose  and  so  frequentiy  inaccurate  that  while 
they  are  not  treated  as  interchangeable,  and 
their  strict  meaning  should  be  followed  when 
their  accurate  reading  does  not  render  the 
sense  dubious,  their  strict  meaning  is  more 
readily  departed  from  than  that  of  other 
words,  and  one  may  be  read  in  place  of  the 
other  in  deference  to  the  meaning  of  the 
context  Witherspoon  v.  Jernlgan  (TeoL)  76 
S,  W.  445-447, 
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The  coDstrolng  of  ''or^  as  ''and,'*  or 
tbe  converse,  both  in  wills  ana  deeds,  is 
freely  admitted  by  courts  whenever  it  is  held 
to  be  nneqoiyocally  clear  that  the  true  gen- 
eral intent  will  thereby  be  giren  effect 
Slinglqir  Y.  Johns,  89  Ati  872,  875,  87  Md. 
273;  Harris  t.  Parker,  41  Ala.  604,  618. 

'*Or"  will  be  stricken  ont,  and  the  word 
•'and"  Inserted,  where  tbe  intent  of  the  par> 
ties  require  it,  even  if  the  whole  thought 
and  sense  of  the  instrument  Is  thereby 
changed.    Richmond  y.  Woodard,  32  Vt  833, 


''It  is  not  uncommon  to  construe  'or^  to 
mean  'and'  when  necessary  to  carry  into  ef- 
fect the  intention  of  the  parties."  Litchfield 
T.  Cndworth,  82  Mass.  (15  Pick.)  28,  27. 

In  a  by-law  of  a  corporation  providing 
that  tlie  directors  shall  serve  for  the  term  of 
one  year  ''or**  until  their  successors  shall 
be  elected,  "or^  must  be  read  as  "and,"  as 
the  intention  evidently  is  that  the  directors 
should  serve  for  one  year,  and  thereafter 
until  their  successors  should  be  elected. 
Chemical  Nat  Bank  v.  Golwell  (N.  T.)  14 
Daly,  361. 

The  word  "V^r,"  in  a  city  charter,  declar- 
ing that  no  suit  shall  be  brought  against  the 
dty  for  personal  injuries  caused  by  its  neg- 
ligence unless  the  claim  shall  have  been  pre- 
sented to  the  common  council,  and  until  80 
days  after  such  presentation  shall  have  been 
made,  "or"  unless  claim  has  been  made  with* 
in  GO  days,  was  construed  to  mean  "and," 
and  therefore  the  statute  requires  such  claim 
to  be  presented  within  60  days  from  the  in- 
jury, and  prohibitB  action  to  be  brought 
thereon  till  the  expiration  of  80  days  from 
such  presentation.  Jewell  v.  City  of  Ithaca, 
78  N.  T.  Supp.  058,  954,  86  Misc.  Bep.  409. 


bonds  and  motes. 

In  a  note  by  which  the  maker  promised 
to  pay  "W.  'or*  J.  on  demand,"  the  word 
"or"  must  be  understood  to  mean  "and," 
and,  such  payees  being  joint  owners  of  the 
note,  an  action  thereon  by  one  of  them  only 
eonld  not  be  maintained.  Willoughby  v.  Wil- 
loughby,  6  N.  H.  244,  245;  Qulnby  v.  Mer- 
ritt,  30  Tenn.  (11  Humph.)  439,  440. 

A  bond  was  executed  by  B.  and  others 
to  8.,  administrator,  "or"  L.,  administra- 
trix, of  M.,  deceased.  The  word  "or,"  used 
In  the  Instrument,  must  be  taken  to  mean 
"and,**  so  that  because  the  writing  describes 
the  mbney  owing  as  payable  to  either  one  or 
the  other  wiU  not  vitiate  it  BrittLn  v. 
Mitchell,  4  Ark.  (4  Pike)  02-04. 

The  word  "or,"  in  a  bond  for  land,  pay- 
able to  8.  or  T.,  who  were  the  joint  owners 
of  the  land,  means  "and."  Parker  t.  Oar- 
son,  64  N.  O.  568,  564. 

"Or,"    as   used  in   appeal  bond   condi- 
tioned that  if  the  appellant  should  prose- 
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cute  his  suit  with  effect  in  the  8upreme 
Court,  "or"  perform  the  judgment,  sentence, 
or  decree  of  the  Supreme  Court,  the  bond 
shall  be  void,  is  equivalent  to  "and,"  as  used 
in  the  statute  prescribing  that  the  bond 
should  be  conditioned  that  the  appellant 
should  prosecute  his  suit  with  effect  in  the 
Supreme  Court  and  perform  the  judgment 
Tbe  obligation  or  bond  is  alternative  to  do 
one  or  the  other,  therefore^  though  the  stat- 
ute uses  the  word  "and"  in  conditioning  the 
two  alternative  obligations,  the  meaning  is 
more  appropriately  expressed  by  the  word 
I  «*or."    Robinson  v.  Brinaon,  2ff  Tex.  488,  430. 

I     Same    Tii  deeds  and  oonTeyaaieos. 

I         The  word  "or"  is  often  used  in  deeds, 

■  conveyances,  and  elsewhere  in  the  place  of 

•  the  word  "and,"  and  will  be  construed  to 
mean  "and"  where  that  meaning  is  apparent 
from  the  context.    Town  of  Basthampton  v. 

:  Vail,  45  N.  B.  1030, 1032,  151  N.  T.  463. 

In  deeds,  agreements,  wills,  and  other 
private  papers  the  word  "or,"  said  to  be  one 
of  the  most  equivocal  in  the  language,  should 
.  be  construed  in  a  copulative,  and  not  in  a 
,  disjunctive  sense,  when  necessary  to  the 
(  spirit  and  intent  of  the  document  In  such 
i  papers  "and"  and  "or^'  are  readily  converti- 
I  ble  words,  according  to  the  sense  required 
i  by  the  context  Attorney  General  v.  West 
.  Wisconsin  By.  Co.,  86  Wis.  466,  486. 

I  "Or,"  as  used  in  a  deed  stipulating  that 
i  the  grantor  "or"  his  heirs  should  have  the 

*  privilege  of  a  road  to  pass  and  repass  from 
the  highway,  should  be  construed  to  mean 

:  "and."  To  effectuate  the  intentions  of  the 
'  parties  it  is  not  unusual  to  construe  "or"  as 
i"and."  White  v.  Crawford,  10  Mass.  183, 
1 187. 

I  As  used  in  a  lease  providing  that  the 
I  lessee  should  continue  the  renewing  "of  such 
j  lease  or  leases,"  '*or"  is  to  be  construed 
j  "and,"  as  it  comprehends  new  leases.  Fur- 
nival  V.  Crew,  8  Atk.  88,  86. 

As  used  in  a  deed  wherein  a  grantor  re- 
served to  himself  all  minerals  "or"  mag- 
nesia of  any  kind,  "or"  meant  "and,"  and 
hence  there  was  reservation  of  all  the  min- 
erals.   Gibson  V.  Tyson  (Pa.)  5  Watts,  34^  38. 

In  a  surrender  of  copyhold  premises, 
which  provides  that  if  the  grantee  shall  die 
during  the  lifetime  of  the  surrenderor  '*or" 
without  issue  of  his  body,  "or"  was  con- 
strued to  mean  "and."  "Where  sense  re- 
quires it,  there  are  many  cases  to  show 
that  we  may  construe  the  word  'or*  into 
'and,'  and  *and*  into  *or,*  in  order  to  ef- 
fectuate the  intention  of  the  parties.  Here, 
therefore,  in  order  to  give  effect  to  the  in- 
tention of  the  surrenderer,  we  must  say  that 
when  he  used  the  word  'or*  he  meant  'and.' 
I  would  say  with  Lord  Hardwicke  that  thore 
is  no  magic  in  particular  words,  further 
than  as  they  show  the  intention  of  the  par- 
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ties.**     Wright  T.  Kemp,  8  Term    B.  470, 
478. 

The  word  "or,**  In  a  deed  to  one  and 
the  heirs  of  her  body,  proTiding  that  if  she 
"will  bare  no  heirs,  'or*  dying  intestate^** 
the  land  shall  revert  to  the  grantor,  con- 
stmed  to  mean  **and,''  the  clear  conatmction 
of  the  reservation  being  that  it  was  to  take 
effect  only  upon  the  grantee's  "dying  in- 
testate and  without  issue."  Shoofstall  t. 
Powell  (Pa.)  1  Grant.  Cas.  19,  21. 

Sam»— Jn  eivll  statutea. 

The  word  "or"  is  frequently  used  as 
having  the  same  meaning  as  '*and,"  partic- 
ularly in  permissive,  affirmative  sentences, 
so  that  the  change  of  the  word  "or"  to 
"and"  in  the  Constitution  in  such  a  use  will 
not  change  its  meaning.  Vicksburg,  S.  it 
P.  R.  Co.  V.  Goodenough,  82  South.  404,  411, 
108  La.  442. 

In  the  construction  of  statutes  it  is  the 
duty  of  the  court  to  ascertain  the  clear  inten- 
tion of  the  Legislature.  In  order  to  do  this 
the  courts  are  often  compelled  to  construe 
"or**  as  meaning  "and,"  and  again  "and" 
as  meaning  "or."  United  States  v.  Fisk,  70 
U.  S.  (3  Wall.)  445,  447,  18  L.  Ed.  243. 

It  is  within  common  knowlet^se  that  the 
words  "or"  and  "and"  are  frequently  used 
interchangeably,  not  only  by  those  unskilled 
in  the  use  of  language,  but  by  those  who  are 
acquainted  with  the  shades  of  difPerence  In 
the  two  conjunctions,  for  oftentimes  the  idea 
of  the  user  la  as  correctly  expressed  by  the 
use  of  one  as  the  other.  So  it  la  held  that 
under  an  act  concerning  diatributions  and 
descents,  and  providing  that  the  wife  shall 
not  be  entitled  to  any  interest,  under  the 
provisions  of  the  section,  in  any  land  to 
which  the  husband  has  made  a  conveyance, 
when  the  wife,  at  the  time  of  the  convey- 
ance, is  not  "or"  never  has  been  a  resident 
of  this  state,  the  word  "or"  should  be  read 
"and,"  with  the  effect  that  a  wife  who  had  | 
ever  been  a  resident  of  this  state  is  entitled ; 
to  the  benefits  of  the  act  Kennedy  v.  I 
Haskell,  73  Pac.  913,  914,  67  Kan.  612.  j 

As  used  in  Act  April  11,  1848,  f  8,  pro- 1 
vlding  that  a  married  woman  living  with 
her  husband  may  incur  debts  for  necessaries 
for  the  maintenance  of  herself  and  family, 
but  that  no  judgment  shall  be  rendered 
against  the  wife  unless  it  shall  appear  that 
the  debt  was  contracted  by  the  wife  "or" 
incurred  for  articles  necessary  for  the  sup- 
port of  the  husband  and  wife,  "or"  must  be 
read  "and."  Murray  v.  Keyes,  35  Pa.  (13 
Casey)  384,  391. 

As  used  in  the  inheritance  tax  law  of 
1895,  I  2,  providing  that  when  a  bequest  of 
property  is  made  to  father,  mother,  husband, 
wife,  brother,  and  sister,  widow  of  a  son, 
or  a  lineal  descendant,  during  life  or  for  a 


term  of  years,  "or"  remainder  to  tlie  coi- 
lateral  heir  of  the  decedent,  it  shall  not  t>e 
subject  to  any  tax,  "or"  means  "and."  It  ifl 
well  settled  that  the  words  ''or^  and  **9Lii€r 
will  not  have  their  literal  meaning  when  to 
give  them  their  literal  meaning  renders  tbe 
sense  of  a  stetutory  enactment  dubioos. 
Ayers  v.  Chicago  Title  it  Trust  Co.,  68  N.  K. 
818,  828,  187  IlL  42. 


As  used  in  Act  April  21,   1899  (Lai 
1899,  p.  237),  providing  for  the  incorporation 
and  governing  of  casualty  insurance  com- 
panies, section  2,  subd.  6,  providing  that  it 
may  include  such  kinds  of  businees  as  are 
specified  under  subdivisions  1  and  2  of  b&c- 
tion  1,  hereof,  "or"  under  subdivisions  3,  4, 
5,  6»  and  7  of  section  1  hereof,  "or"  mast 
be  construed  to  mean  "and."    Sutherland,  in 
his   work   on   Statutory   Oonstruction    (sec- 
tion  252)  says:  "The  popular  use  of  'or*  and 
'and'  is  so  loose  and  so  frequently  inaccurate 
that  it  has  infected  stetutory  enactments. 
While  they  are  not  treated  as  interchange- 
able, and  should  be  followed  when  their  ac- 
curate reading  does  not  render  the  sense 
dubious,  their  strict  meaning  is  more  readily 
departed  from  than  that  of  other  words,  and 
one  read  in  place  of  the  other  In  deference 
to  the  meaning  of  the  context"    People  v. 
Van  Cleave,  58  N.  B.  422,  424,  187  lU.  125. 

As  used  in  Act  1836,  f  2627,  prohibiting 
any  publication  out  of  ^e  court  respecting 
the  conduct  of  judges,  ofiicers  of  the  court, 
jurors,  witnesses  and  parties  on  a  question 
before  such  court,  and  providing  that  the 
party  aggrieved  may  proceed  against  the 
author,  printer,  and  publisher  by  indlctmoit, 
"or^'  may  bring  an  action  at  law  for  dam- 
ages, "or"  is  not  to  be  construed  as  used 
diajunctively,  and  hence  the  stetute  author- 
izes both  a  criminal  prosecution  and  an  ac- 
tion for  damages.  Foster  v.  Commonwealth 
(Pa.)  8  Watte  &  8.  77,  79. 

As  used  in  Gen.  St.  1878,  c.  84^  f  88,  pro- 
viding that  the  owner  of  land  across  which 
a  railroad  has  been  constructed  may  recover 
his  land  and  damages  where  no  proceedings 
under  the  law  have  been  instituted  "or"  are 
pending  to  ascertain  and  assess  compensa- 
tion, "or"  should  be  construed  in  a  con- 
junctive sense.  Kanne  v.  ^nneapolis  it  St 
U  By.  Ck).,  23  N.  W.  854,  856,  33  Minn.  419. 

As  used  In  PoL  (3ode,  f  3780,  providing 
that  redemption  from  a  tax  sale  may  be 
made  within  12  months  from  the  date  of 
the  purchase,  "or"  at  any  time  before  the 
filing  of  certein  afiidavite  and  the  applica- 
tion for  a  deed,  "or"  may  be  read  "and." 
California  &  N.  R.  (3o.  v.  Mecartney,  88  Pac. 
448,  104  Cal.  616. 

Where  a  stetute  chartering  a  railroad 
authorized  it  to  build  a  road  to  run  flrom  a 
point  in  a  town  "or"  on  the  track  of  any 
railroad  running  out  of  it,  the  word  "or" 
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will  be  constnied  as  "and."  Attorney  Gen- 
eral ?.  West  Wisconsin  By.  Co.,  36  Wis.  466» 
487. 

It  Is  well  settled  that,  wben  either  the 
**or"  or  "and**  has  been  mistakenly  used  for 
the  other,  tiie  one  intended  will  be  substi- 
tated  for  the  one  mistakenly  used,  so  as  to 
caiT7  out  the  legislative  intention;  hence  in 
Code  1892,  f  293,  proTlding  that  the  board  ot 
supervisors  shall  hare  power,  in  its  discre- 
tion, to  employ  counsel  by  the  year,  or  to 
employ  counsel  in  all  dTil  cases  in  which 
the  county  is  interested,  the  word  ''or''  will 
be  read  "and,"  in  riew  of  the  course  of 
le^lalation  preYlous  thereto.  Warren  Coun- 
ty T.  Booth,  82  South.  1000,  1001,  81  Miss. 
267. 

As  used  in  Cir.  Code,  |  8828,  proTiding 
that  a  mother,  or,  if  no  mother,  a  father, 
nuy  recoTer  for  the  homicide  of  a  child, 
minor  of  sui  Jurisi,  upon  whom  she  or  he  is 
dependent  ''or  who  contributes  to  his  or  her 
support,  unless  said  child  leave  a  wife, 
hosband,  or  child,**  "or"  should  be  con- 
strued to  mean  "and";  hence,  in  order  to  en- 
title a  parent  to  recover,  it  must  appear 
that  he  or  she  is  dependent  on  the  child,  | 
and  that  the  latter  contributes  to  the  par- 
ent's support  Smith  y.  Hatcher,  29  S.  BL 
162, 163,  102  Ga.  158  (citing  Clay  v.  Central 
Railroad  A  Banking  Co.,  84  Ga.  846,  10  8. 
£967). 

As  used  in  the  act  relating  to  forcible 
entry  and  detainer,  authorizing  a  remedy  for 
an  unlawful  "or"  forcible  entry,  "or"  must 
be  read  "and,"  as  it  would  be  unreasonable 
to  give  such  a  construction  to  the  word  "or" 
as  would  create  a  new  kind  of  action,  all 
former  acts  in  relation  to  the  matter  hav- 
inf  used  the  language  "unlawful  'and'  forci- 
ble entry,"  Ferrell  v.  Lamar,  1  Wis.  8,  16; 
and  it  would  include  every  unlawful  with- 
holding of  possession  from  the  person  en- 
titled to  it,  whether  defendant's  entry  was 
lawful  or  unlawful.  Winterfield  v.  Stauss, 
24  Wis.  394,  406.  See,  also,  CConnell  Y. 
Gillespie,  17  Ind.  469,  460;  Burgett  y.  Both- 
well,  86  Ind.  149,  161. 

Whoi  necessary  to  carry  out  the  in- 
tention of  the  Legislature  in  a  statute,  "or" 
may  be  read  as  "and,"  and  is  so  used  in  an 
act  authorizing  a  city  to  purchase  or  erect 
waterworks  "or"  to  authorize  the  erection 
of  the  same,  so  that  the  grant  to  a  corpo- 
ration of  a  franchise  does  not  prevent  the 
dty  from  afterwards  erecting  its  own  sys- 
tem. North  Springs  Water  Co.  v.  City  of 
Tacoma,  68  Pac.  773»  7*77,  21  Wash,  617,  47 
L  R.  ▲.  214  (citing  Thomson-Houston  Elec- 
tric Co.  V.  aty  of  Newton  [U.  8.]  42  Fed. 
723);  Thomas  t.  City  of  Grand  Junction, 
56  Pac  666,  667,  18  Colo.  App.  80. 

The  word  "or,"  in  CJode  Civ.  Proc.  | 
978^  providing  that  an  appeal  from  a  justice 
is  not  effectual  unless  an  undertaking  be 


filed  for  the  payment  of  costs  on  appeal, 
"or"  if  a  stay  of  proceedings  be  claimed  in 
a  sum  equal  to  twice  the  amount  of  the 
Judgment,  is  to  be  read  "and."  McConky 
V.  Superior  Court  of  Alameda  County,  66 
Cal.  83. 

Under  Rev.  St  1879,  f  1878^  providing 
for  applications  for  change  of  venue  and 
for  the  election  of  a  special  judge  "for  the 
trial  of  a  particular  case  pending  'or*  to 
decide  defendant's  applicaticMi  for  the  change 
of  venue,"  the  word  "or"  will  be  construed 
to  mean  "and,"  and  the  election  of  the  spe- 
cial judge  merely  to  decide  the  defendant's 
application  for  the  change  of  venue  is  un- 
authorized. State  T.  Bulling,  100  Mo.  87, 
93,  12  S.  W.  366. 

As  used  in  Gen.  Laws  1881,  e.  148,  f 
2,  providing  that  a  receiver  may  be  ap- 
pointed when  it  shall  appear  that  a  debtor 
is  insolvent  "or"  has  been  giving  or  is  about 
to  give  a  preference  to  any  creditor,  "or" 
should  be  construed  "and."  Weston  v.  Loy- 
hed,  14  N.  W.  892,  893,  80  Minn.  221. 

The  word  "or,"  in  Act  June  13,  1826^  f 
4,  requiring  an  affidavit  for  a  capias  i^^  re- 
spondendum that  to  the  best  of  deponent's 
knowledge  "or"  belief  the  defendant  was 
not  an  inhabitant  of  the  commonwealth, 
etc.,  should  be  construed  to  signify  "and," 
for  the  spirit  of  the  act  confines  the  use  of 
the  capias  to  cases  in  which  the  plaintiff 
has  reason  to  know  and  fully  believes  that 
defendant  is  about  to  quit  the  common- 
wealth.   Diehl  Y.  Perie  (Pa.)  2  Miles,  47,  49. 

Under  Act  April  18,  1884,  f  4,  provid- 
ing that  "this  act  shall  not  apply  to  rail- 
way, canal,  or  banking  corporations,  •  •  • 
or  manufacturing  companies  or  mining  com- 
panies carrying  on  business  in  this  state," 
it  was  held  that  the  word  "or"  was  used  In 
its  copulative  and  not  in  its  disjunctive 
sense,  in  that  the  qualifying  words  "car- 
rying on  business  in  this  state"  related  to 
all  the  corporations  designated  in  the  act, 
and  not  merely  to  mining  companies.  Stand- 
ard Underground  Cable  Co.  v.  Attorney  Gen- 
eral, ^6  N.  J.  Bq.  (1  Dick.)  270,  277,  19  Atl. 
733,  736,  19  Am.  St  Rep.  894. 

"Or,"  as  used  in  a  statute,  construed 
to  mean  "and."  Sparrow  v.  Davidson  Col- 
lege, 77  N.  C.  36,  36;  State  v.  Bulling,  12  8. 
W.  366,  100  Mo.  93;  Toomey  v.  Hughes  (Pa.) 
26  Wkly.  Notes  Ca&  66,  67. 

The  word  "or"  will  be  construed  to 
mean  "and"  in  order  to  give  effect  to  the 
intention  of  the  Legislature.  Price  v.  For- 
rest, 36  Atl.  1076,  1080,  64  N.  J.  Bq.  669. 

The  word  "or"  in  a  statute  read  ''and," 
because  evidently  a  misprint  Sparrow  t. 
Davidson  College,  77  N.  C.  86,  36. 

"Or"  may  be  read  "and"  if  the  sense  re- 
quires it    Bates'  Ann  St  Ohio  1904,  |  6794; 
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Bates'  Ann.  St  Ohio  1904,  |  28;  BateiT  Ann. 
St  Ohio  1904,  I  4947. 

"Or"  may  be  read  "and."  Ear.  St  Wyo. 
1899,  f  2724. 

Same— In  penal  statvtea. 

The  doctrine  Is  elementary  that  the 
word  "and**  may  be  interpreted  as  a  dis- 
Junctiye,  and  the  word  "or"  as  a  conjnnc- 
tlve,  when  the  sense  absolutely  requires  it 
State  T.  Brandt  41  Iowa,  693,  614.  In  Code, 
f  8870,  proYiding  that  *if  the  father  and 
mother  of  any  child  under  the  age  of  6 
years  •  •  •  exposes,  etc.,  the  same,** 
etc.,  with  intent  to  abandon  it,  etc.,  the  word 
"and"  may  be  construed  to  mean  "or,"  and 
the  offense  charged  therein  may  be  commit- 
ted by  either  parent  State  t.  Smith,  46 
Iowa,  670,  673. 

"Or,"  as  used  In  Revision,  f  248,  pro- 
viding that  certain  acts  of  a  state  officer 
charged  with  the  collection,  safe-keeping, 
transfer,  and  disbursement  of  public  money 
should  be  deemed  an  embezzlement  of  so 
much  of  such  money  as  is  taken,  converted, 
invested,  used,  loaned,  "or"  unaccounted 
for,  should  be  construed  to  mean  "and." 
State  ▼.  Brandt  41  Iowa,  603,  606.    . 

"Or,"  as  used  in  Act  March  31,  1860, 
f  136,  providing  that  the  defendant  must 
break  "or"  enter  in  order  to  constitute  the 
common-law  offense  of  burglary,  is  to  be 
construed  to  mean  "and."  Holland  v.  Com- 
monwealth, 82  Pa.  306,  326,  22  Am.  Rep. 
768. 

As  used  in  Battle's  Revlsal,  e.  32,  |  164, 
providing  for  the  punishment  of  any  per- 
son who  willfully  puts  any  obstruction,  ex- 
cept for  the  purpose  of  utilizing  water  as 
a  motive  power,  in  any  natural  passage  for 
water,  whereby  the  natural  flow  of  water  Is 
lessened  or  retarded,  "or"  whereby  the  navi- 
gation of  such  course  by  any  raft  or  flat 
may  be  impeded,  "or"  means  "and,"  so  that 
the  section  will  read  "whereby  the  natural 
flow  of  the  water  is  retarded,  *and'  where- 
by the  navigation  of  such  course  may  be 
impeded."    State  v.  Pool,  74  N.  0.  402,  404. 

Act  1729  provided  a  penalty  to  be  im- 
posed on  any  justice  of  the  peace  who  shall 
marry  the  minor  daughter  of  any  person, 
or  who  shall  subscribe  his  name  to  the  pub- 
lication of  any  intended  marriage  of  a  minor, 
without  having  produced  to  him  a  certificate 
of  the  consent  of  the  parent  guardian,  or 
master,  "if  such  parent,  guardian,  or  mas- 
ter or  mistress  live  within  this  province 
'or*  can  be  consulted  with."  Held,  that  the ! 
word  "or"  in'  the  last  clause  should  be 
construed  to  mean  ''and,"  sihce  it  was  not 
the  intention  of  the  Legislature  to  send  a 
justice  or  other  person  on  a  voyage  of  dis- 
covery out  of  the  state  to  consult  with  the 
parent  or  guardian,  and  hence  no  penalty 


was  recoverable  against  a  Justice  for  marry- 
ing the  minor  daughter  of  a  citizen  of  an- 
other state,  not  resident  in  Pennsylvania, 
without  the  consent  of  her  parents.  Bollin 
T.  Shiner,  12  Pa.  (2  Jones)  206,  206. 

As  used  In  Rev.  St  U.  S.  f  3893  [U.  S. 
Comp.  St  1901,  p.  2668],  imposing  a  penalty 
for  knowingly  mailing  any  obscene,  lewd, 
"or"  lascivious  book,  "or*'  is  construed  as 
meaning  "and,"  so  that  a  publication,  to  be 
within  the  prohibition,  must  be  not  only  ob- 
scene, but  also  lewd  and  lascivious.  United 
States  V.  Moore  (U.  &)  104  Fed.  78. 

Under  Act  1866,  e.  42,  providing  that  a 
person  who  may  be  able  to  labor,  "or"  wbo 
neglects  to  employ  himself,  and  have  some 
honest  occupation  for  the  support  of  himself 
or  his  family,  "or"  if  any  perscm  shall  be 
found  spending  his  time  in  dissipation,  etc., 
the  word  "or"  must  be  construed  "and," 
otherwise  it  will  follow  that  any  person 
whatever  sauntering  about  without  employ- 
ment, though  he  might  have  ample  means 
of  subsistence,  would  be  a  vagrant  State 
V.  Custer,  66  N.  C.  339,  342. 

Laws  1890,  c  110,  1 1,  declares  that  any 
person,  association,  or  incorporation  which 
shall  manufacture  any  spirituous,  malt 
vinous,  fermented,  or  other  intoxicating  liq- 
uor, or  shall  Import  any  of  the  same  for 
sale  or  gift  as  a  beverage,  or  shall  keep 
for  sale,  or  sell,  or  offer  for  sale  or  gift 
barter,  or  trade,  any  of  such  intoxicating 
liquors,  as  a  beverage,  shall  be  punished. 
Held,  that  the  disjunctive  conjunction  "or," 
used  in  such  statute,  might  be  construed  to 
mean  "and,"  and  therefore  an  indictment 
charging  that  defendant  sold  "and"  gave 
was  not  objectionable  for  duplicity,  since 
the  pleader  may  allege  in  a  single  complaint 
that  the  vendor  did  as  many  of  the  forbid- 
den things  as  he  chose,  employing  the  con- 
junction "and,"  and  will  be  able  to  secure 
conviction  at  the  trial  by  proof  of  any  one 
of  the  alleged  acts.  State  v.  Kerr,  68  N.  W. 
27,  28,  8  N.  D.  623. 

"Or,"  as  used  in  1  Jac  I,  c.  16,  enumer- 
ating acta  of  creditors  constituting  acta  of 
bankruptcy,  and  specifying  acta  "to  the  in- 
tent 'or'  whereby  his  creditor  may  be  de- 
feated," the  word  "or"  must  be  construed 
"and,"  as  the  intent  and  the  act  must  both 
concur  to  constitute  the  crime.  Fowler  v. 
Padget  7  Term  R.  609,  614. 

Where  a  statute  uses  the  words  "will- 
fully or  maliciously"  to  qualify  the  act 
therein  declared  an  offense,  the  Indictment 
may  charge  the  act  as  willfully  "and"  ma- 
liciously done.  State  t.  Philbin,  88  La.  Am 
964,  966. 

"Or,**  as  used  in  Rev.  Bt  O.  tt.  I  C294 
[U.  S.  Comp.  St  1901,  p.  8607],  authorising 
the  Secretary  of  the  Treasury,  on  applicutlon 
therefor,  to  remit  "or"  mitigate  any  fine  oi 
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penalty  relatiDg  to  Bteam  yeaselB,  or  dlacon- 
tlnue  any  prosecution  to  recover  penalties, 
denotes  that  tlie  power  granted  is  to  do  ei- 
titer— that  is,  to  do  both— of  the  twp  things 
mentioned,  which  is  the  use  of  the  word 
*'or'*  quite  as  frequently  as  it  is  used  in  a 
flense  indicating  that  the  power  is  to  do  one 
only  of  two  things.  Pollock  t.  The  Laura 
(U.  S.)  5  Fed.  133,  136. 

As  used  in  that  part  of  the  statutes 
relating  to  crimes  and  criminal  procedure 
"or"  may  be  read  "and."  Rev.  St  Wyo. 
1809,  S  5190. 

HnTnf>    Tw  pleading, 

'*Or,"  when  used  not  to  connect  two  dis- 
tinct facts  of  different  natures,  but  to  char- 
acterize and  include  two  or  more  phases  of 
the  same  fact  attended  with  the  same  result, 
as  assigning,  disposing,  or  of  secreting  prop- 
erty as  a  ground  for  attachment,  states  but 
a  single  ground,  and  not  in  the  alternative. 
Stuiz  Y.  Fischer,  86  N.  T.  Supp.  893,  894,  15 
Misc.  Rep.  410. 

In  the  last  clause  of  an  equity  rule,  pro- 
Tiding  for  an  affldayit  that  the  amendment 
is  not  made  for  delay  "or"  that  the  matter 
is  material,  "or"  should  be  read  "and."  Too- 
mey  t.  Hughes  (Pa.)  25  Wkly.  Notes  Gas. 
66^  67. 

"Or,"  as  used  in  an  Indictment  for  sell- 
ing liquor  "without  having  obtained  a  license 
therefor  as  a  tavern  keeper  *or*  without  be- 
ing in  any  way  authorized  to  sell  the  same 
as  aforesaid,"  should  be  construed  to  mean 
"and,"  the  use  of  '^or"  instead  of  "and"  be- 
ing fatal  only  where  it  renders  the  state- 
ment of  the  offense  uncertain.  People  t. 
OflUnson  (N.  Y.)  4  Parker,  Gr.  R.  26. 

Where  a  warrant  of  attachment  redtes 
u  a  ground  therefor  that  the  defendant  has 
disposed  "or"  is  about  to  dispose  of  prop- 
erty, etc.,  the  use  of  the  disjunctive  "or"  in- 
stead of  the  conjunction  "and"  will  be  con- 
strued as  a  mere  irregularity,  and  the  word 
"or"  held  to  mean  "and."  Rothschild  v. 
Uooney,  18  N.  Y.  Supp.  125,  69  Hun,  622. 

"Or"  will  be  construed  "and,"  and  "and" 
will  be  construed  "or,"  as  the  necessities  of 
the  case  may  require,  so  that  a  complaint 
for  surety  of  the  peace  is  not  bad  because 
using  "or"  instead  of  "and."  Gonklin  v. 
State,  8  Ind.  458. 


wills. 

Whenever  it  is  necessary  in  order  to  as- 
certain the  intent  with  which  words  are  used, 
and  to  give  them  effect  when  their  meaning 
l8  ascertained,  the  disjunctive  "or"  will  be 
read  conjunctively,  and  vice  versa.  Noble  v. 
Teeple,  49  Pac.  598,  599,  58  Kan.  898  (citing 
Janney  v.  Sprigg  [Md.]  7  Gill,  197,  48  Amf. 
Dec.  557);   Brown  v.  Mugway,  15  N.  J.  Law 


(8  J.  8.  Green)  330,  331;  Nevlson  v.  Taylor, 
8  N.  J.  Law  (3  Halst.)  43,  47;  Holcomb  v. 
Lake,  24  N.  J.  Law  (4  Zab.)  686,  689;  Harfis 
V.  Taylor,  5  N.  J.  Law  (2  Southard)  413,  420; 
In  re  Gllmor's  Estate,  26  AU.  614,  616,  164 
Pa.  623,  35  Am.  St  Rep.  855;  Hawn  v.  Banks 
(N.  Y.)  4  Edw.  Gb.  664;  Hauer's  Lessee  v. 
Sheetz  (Pa.)  2  Bin.  632,  544;  In  re  Sheetz's 
Estate  (Pa.)  3  Serg.  &  R.  487,  488,  note;  Tur- 
ner V.  Whltted,  9  N.  G.  613;  Neal  v.  Gosden, 
34  Md.  421,  427;  Waller  v.  Ward  (S.  G.)  2 
Speers,  786,  798;  Massie  v.  Jordan,  69  Tenn. 
(1  Lea)  646,  64a 

Gourts  of  Justice  will  transpose  the  claus- 
es of  a  will,  and  construe  "or"  to  be  "and/* 
and  "and"  to  be  "or,"  in  such  cases  when  it  is 
;  absolutely  necessary  so  to  do  to  support  the 
I  evident  meaning  of  the  testator.     Griffith's 
j  Lessee  v.  Woodward  (Pa.)  1  Testes,  316,  318. 
I  But  where  a  testator's  will  gives  his  wife  a 
life  estate,  property  to  be  divided  on  her 
death  between  "his  children  'or'  their  heirs 
as  the  law  directs,"  a  construction  of  "or"  as 
"and"  would  render  the  clause  meaningless, 
and  therefore  the  will  means  that  the  heirs 
of  a  child  dying  before  the  life  tenant  should 
take  under  the  will,  and  not  by  descent    Tay- 
lor V  Taylor,  92  N.  W.  71,  118  Iowa,  407. 

The  word  "or,"  in  a  will,  will  be  con- 
strued to  mean  "and,"  only  where  such  a  con- 
struction is  necessary  to  prevent  absurdity, 
or  to  prevent  a  destruction  of  the  devise  for 
uncertainty.  Robb  v.  Belt,  51  Ky.  (12  B. 
Mon.)  643,  647;  Harrison  v.  Bowe,  56  N.  G. 
478,  481. 

The  word  "or"  in  a  bequest  is  never  chan- 
ged to  "and"  except  in  cases  where  it  is  ab- 
solutely necessary  to  carry  into  effect  the 
manifest  intention  of  the  testator,  and  where, 
without  such  alteration,  the  plain  intention 
of  the  testator  would  be  defeated.  McGraw 
I  V.  Davenport  (Ala.)  6  Port.  319,  332. 

The  word  "or"  is  ordinarily  disjunctive 
in  its  office,  but  not  always  so.  In  the  ex- 
pression "You  may  ride  or  walk,"  an  alter- 
native is  presented  to  the  person  addressed, 
and  he  \a  assured  that  he  may  choose  wheth- 
er he  will  ride  or  walk.  In  the  clause  of  a 
will  giving  all  testator's  residuary  estate  to 
his  spinster  "or"  unmarried  nieces,  six  of  his 
nieces  never  having  been  married,  and  two 
being  widows  at  the  time  of  his  death,  it  was 
held  that  the  word  "or"  was  not  used  dis- 
junctively, and  that  testator  did  not  mean 
to  present  an  alternative  to  his  executor,  and 
authorize  him  to  pay  to  either  class  of  nieces 
at  his  own  election,  but  under  the  will  the 
widows  took  equally  with  the  spinsters.  In 
re  Gonway's  Estate  (Pa.)  40  Wkly.  Notes  Gas. 
193,  194,  37  Atl.  204. 

The  word  "or,"  in  a  power  in  a  will  to 
sell  or  dispose  of  land,  is  to  be  construed  to 
have  the  meaning  of  "and."  Bile  T.  Young, 
23  N.  J.  Law  (3  Zab.)  478,  483. 
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As  used  In  a  will  prorlding  that  in  case 
testator's  son-in-law  should  marry,  "or** 
should  for  any  cause  become  unable  properly 
to  maintain  and  educate  his  children,  they 
should  receive  one-third  of  the  income  of  the 
property,  "or"  should  be  construe  to  mean 
"and."  The  disjunctive  conjunction  "or"  is 
not  a  technical  word,  and  the  courts  substi- 
tute the  copulative  conjunction  "and"  when 
It  is  necessary  to  carry  out  an  evident  inten- 
tion. In  re  Boyd*s  Estate  (Pa.)  9  Phila.  837, 
338  (citing  Kelso  v.  Dickey  [Pa.]  7  Watts  & 
S.  279). 

Where  a  will  gives  an  estate  to  a  devisee 
"or"  his  heirs  or  legal  heirs,  or  issue,  the 
word  "or"  will  be  construed  as  "and."  Noble 
V.  Teeple,  49  Pac.  598,  599,  58  Kan.  398;  Par- 
kin V.  Knight,  15  Sim.  83,  87;  Penny  v.  Tur- 
ner, Id.  368,  371;  Lachlan  v.  Reynolds,  9 
Hare,  796,  798;  Read  v.  Snell,  2  Atk.  642; 
Harris  v.  Davis,  1  Colly.  416,  428;  Wright  v. 
Wright  1  Ves.  Sr.  409,  411;  Miller  v.  Gilbert, 
88  N.  B.  979,  980,  144  N.  Y.  68;  Sorver  y. 
Bemdt,  10  Pa.  (10  Barr)  213,  214;  Slingluff 
V.  Johns,  39  Atl.  872,  875,  87  Md.  273;  Wil- 
liams V.  Williams,  16  8.  W.  361,  363,  91  Ky. 
547. 

In  a  will  devising  certain  realty,  and  pro- 
viding that,  on  the  death  of  the  devisee  "be- 
fore maturity  'or'  without  issue,"  the  estate 
should  go  to  another  named,  the  word  "or" 
will  be  construed  to  mean  "and,"  so  that  the 
limitation  over  cannot  take  effect  except  upon 
the  happening  of  both  contingencies,  this  con- 
struction being  necessary  to  effectuate  the  in- 
tention of  the  testator  to  provide  for  the  is- 
sue of  the  first  taker  in  any  event  Carpen- 
ter V.  Boulden,  48  Md.  122,  129;  Raborg's 
Adm'x  V.  Hammond's  Adm'r  (Md.)  2  Har.  & 
G.  42,  53;  Watkins  v.  Sears  (Md.)  3  Gill,  492, 
496;  Walsh  v.  Peterson,  3  Atk.  193,  194; 
Soulle  V.  Gerrard,  Gro.  Eliz.  525;  Mortimer 
V.  Hartley,  3  Eng.  Law  &  Eq.  532,  537;  Mor- 
ris V.  Morris,  21  Eng.  Law  &  Eg.  152,  154; 
Fairfield  v.  Morgan,  5  Bos.  &  P.  38;  Right 
V.  Day,  16  East,  66,  69;  Brown  v.  Mugway, 
15  N.  J.  Law  (3  J.  S.  Green)  330;  Holcomb  v. 
Lake,  25  N.  J.  Law  (1  Dutch.)  605,  608; 
Shreve  v.  MacCrellish,  46  Ati.  581,  60  N.  J. 
Bq.  198;  Wardell  v.  Allaire,  20  N.  J.  Law 
(Spencer)  6,  19;  Shands  v.  Rogers  (8.  C.)  7 
Rich.  Eq.  422,  424;  Hauer's  Lessee  v.  Sheetz 
(Pa.)  2  Bin.  532,  545;  Appeal  of  Doebler,  64 
Pa.  (14  P.  P.  Smith)  9,  14;  Beltzhoover  v. 
Costen,  7  Pa.  (7  Barr)  18,  20 ;  Ray  v.  Enslin, 
2  Mass.  554;  Parker  v.  Parker,  46  Mass.  (5 
Mete.)  134,  137;  Hunt  v.  Hunt  62  Mass.  (11 
Mete.)  88,  98;  Ward's  Lessee  v.  Barrows,  2 
Ohio  St  241,  247;  Jadcson  v.  Blanshaw  (N. 
7.)  6  Johns.  54,  56,  6  Am.  Dec  188;  Tennell 
V.  Ford,  30  Ga.  707;  Munro  v.  Holmes  (S.  C) 

1  Brev.  319;  China  v.  White  (S.  0.)  5  Rich. 
Bq.  426,  433;  Witsell  v.  Mitchell  (S.  0.)  3 
Rich.  Law,  289,  290;  Waller  v.  Ward  (8.  O.) 

2  Speer,  786,  794;  Phelps  v.  Bates,  5  AtL  801, 
302,  54  Conn.  11,  1  Am.  St  Rep.  92;  Klndig 


V.  Deardorf,  39  111.  300,  301;  Taylor  v.  Meder 
(Ky.)  58  S.  W.  801,  803.  Ckimtra,  see  Mortimer 
V.  Hartiey,  6  Ezch.  47,  61;  Van  Yechten  t- 
Pearson  (N.  Y.)  5  Paige,  512,  518;  Grem  t. 
Harvey,  1  Hare,  428.  431. 

As  used  In  a  will  directing  that  at  tbe 
majority  "or"  marriage  of  all  the  children 
named,  the  property  should  be  sold  and  eq- 
ually divided  among  the  children,  "or"  should 
be  construed  to  mean  "and,**  it  being  employ- 
ed in  a  conjunctive,  and  not  a  disjunctive, 
sense.  Massey  y.  Davenport,  23  S.  C  453, 
455. 

Where  testator  gave  his  premises  to  a 
devisee,  his  heirs  and  assigns,  but,  in  case 
he  dies  before  he  attains  the  age  of  21  years 
"or"  marriage,  then  the  premises  should  go 
to  another,  the  word  "or"  should  be  con- 
strued "and."  Barker  v.  Suretees,  2  Strange, 
1175;  Framlingham  ▼.  Brand,  3  Atk.  390, 
391;  Read  v.  Snell,  2  Atk.  643,  645;  Grim- 
shawe  v.  Pickup,  9  Sim.  591,  595;  Bostick 
V.  Lawton  (S.  0.)  1  Speer,  258,  262;  Car- 
penter V.  Heard,  31  Mass.  (14  Pick.)  449,  453; 
Hunt  V.  Hunt  52  Mass.  (11  Mete)  88,  91; 
Arnold  v.  Buflum  (U.  S.)  1  Fed.  Cas.  1170, 
1175;  Weddell  v.  Mundy,  6  Yes.  841,  343. 
Contra,  see  Lindsey  v.  Burfoot  5  N.  C  494, 
495. 

The  word  "or,"  in  a  will  in  which  the 
testator  gave  the  income  of  his  estate  to  his 
grandson  and  his  granddaughter,  and  the  sur- 
vivor of  them,  neither  to  receive  more  than 
one-half  thereof,  and  which  provided  that  in 
case  of  the  death  of  the  grandson  "or**  the 
daughter,  without  leaving  children,  the  prop- 
erty should  be  divided  among  testator's  heirs, 
was  construed  to  mean  "and."  "Uncertain- 
ty is  sometimes  the  result  of  the  improper 
use  of  'or'  for  'and,*  or  vice  versa.  The  gen- 
eral rule  in  such  cases  is  that  the  one  word 
will  be  construed  to  have  been  used  for  the 
other  where  the  plain  intent  of  the  testator 
will  be  defeated  without  such  substitution, 
but  such  construction  is  not  admissible  un- 
less it  be  necessary  to  carry  out  the  man- 
ifest design  of  the  will."  "Unless  'or*  is 
read  *and,*  the  proceeds  of  the  entire  ^state 
of  the  decedent  are  to  be  divided  among  his 
heirs  at  law  upon  the  death  of  either  grand- 
child, leaving  no  child  to  survive  him  or  her, 
whereas  the  manifest  intention  was  that  only 
upon  the  death  of  both  of  them,  leaving  no 
children  surviving,  his  estate  was  to  be  dis- 
tributed among  his  heirs  at  law."  In  re 
Tripp's  Estate,  51  Ati.  983,  985,  202  Fa.  260. 

As  used  in  a  will  providing  that  in  case 
of  the  death  of  any  of  the  l^atees  previous 
to  the  probating  "or"  execution  of  the  wiU, 
the  share  of  the  decedent  should  go  to  his 
or  her  surviving  diildren,  the  word  "or"  will 
be  construed  to  mean  "and,"  the  words  "pro- 
bating" and  '^executing"  not  being  synonyms. 
In  re  Lamb's  Estate.  80  N.  W.  1081, 1082, 122 
Mich.  23a 
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In  a  devise  to  A.  for  life,  remainder  to 
B.  and  her  heirs,  but  if  B.  die  before  A.,  ''or" 
If  she  die  witliout  heirs  of  her  body,  then  to 
G.  and  his  heirs,  the  word  "or**  will  be  read 
18  "and."  Wilklns  y.  Kemeys,  9  East,  866, 
37a  See,  also,  Miles  t.  Dyer,  5  Sim.  435; 
Id.,  8  Sim.  330,  332. 

Hot  ooAS'traed  as  and* 

"Or,"  in  its  ordinary  and  proper  sense. 
Is  a  disjimctiye  particle,  and  it  will  be  so 
construed,  luiless  there  be  something  in  the 
context  to  give  it  a  different  meaning.  Ox- 
sbeer  v.  Watt,  U  S.  W.  67,  68,  91  Tex.  402. 

The  word  "or**  is  said  to  be  a  disjunc- 
tive particle  that  marits  an  altematiye,  gen- 
oally  corresponding  to  "either,**  as  "either 
this  'or'  that'*  It  is  said  by  Webster  to  be 
i  connectiYe  that  marks  an  altematiTe,  as, 
"You  may  read  or  may  write";  that  is,  you 
may  do  one  of  the  things,  but  not  both.  Aus- 
tin y.  Oakes,  48  Hun,  492,  498,  1  N.  T.  Supp. 
307,  310.  See,  also,  Third  Nat  Bank  y.  Bond, 
67  Pac  818,  819,  64  Kan.  846;  Elliott  Y.  Tur- 
ner, 2  Man..  G.  ft  8.  446,  461. 

The  word  "or**  in  a  contract  will  not  be 
construed  to  mean  "and,"  where  it  connects 
propositions  reasonably  in  the  altematiye. 
Tbus,  the  word  in  a  contract  which  binds 
the  contractor  to  supply  so  many  pounds, 
more  or  less,  of  oats,  "or"  such  other  quan- 
tity, more  or  less,  as  may  be  required  for 
the  wants  of  certain  goyernment  stations  be- 
tween a  certain  time,  cannot  be  construed 
to  mean  "and,"  and  does  not  entitle  the  con- 
tractor to  furnish  all  the  oats  which  may  be 
needed  at  the  station.  Merrlam  y.  United 
States  (U.  8.)  14  Ct  Gl.  289-^00. 

"Or"  is  a  conjunction,  marking  distribu- 
tion, an  altematiye,  or  opposition,  and  the 
conjunction  "nor"  performs  the  same  office 
in  Degatiye  propositions.  The  first  is  prop- 
erly used  in  connection  with  "either,**  and 
the  latter  with  "neither."  Goxson  y.  Doland 
(N.  Y.)  2  Daly,  66,  67. 

The  conjunction  "or"  Is  not  always  dis- 
jimctiye in  signification.  There  are  familiar 
instances  giyen  in  lawbooks  in  which  the 
conjunction  "or"  is  held  to  be  equiyalent  in 
meaning  to  the  copulatiye  conjunction  "and," 
and  such  meaning  is  often  giyen  to  the  word 
"or"  in  deeds  and  in  wills  for  the  purpose 
of  carrying  out  the  intention  of  the  party. 
There  are  also  cases  In  which  the  word  "or" 
may  be  permitted  to  retain  its  primary  sig- 
nification as  a  dlsjunctiye  conjunction,  and 
yet  the  use  of  it  will  not  yitiate  an  affldayit 
for  attachment  There  are  cases  where  the 
word  "or"  is  used  in  the  statement  of  two 
or  more  phases  of  the  same  general  fact, 
and  not  to  connect  two  distinct  facts.  For 
illustration,  where  the  statute  says  that,  if 
the  debtor  "absconds  or  secretes  himself**  so 
that  process  cannot  be  seryed  on  him,  an 
attachment  may  issue,  here  the  general  fact, 
ao  to  speak,  is  that  the  party  cannot  be 


found  by  the  officer  so  that  process  may  be 
seryed.  This  may  be  either  because  he  has 
absconded,  or  because  he  secretes  himself. 
Hopkins  y.  Nichols,  22  Tex.  206,  208. 

The  word  "or"  is  often  used  to  express 
an  altematiye  of  terms,  definitions,  or  ex- 
planations of  the  same  thing  in  different 
words.  The  word  "or,**  as  used  in  a  judg- 
ment against  parties  named  therein,  "or  such 
of  them  as  are  now  suryiyors,*'  was  used  to 
explain  the  meaning  of  the  preceding  clause, 
and  the  same  persons  were  meant  by  both, 
and  therefore  the  judgment  was  yalid  against 
the  suryiyors.  Downs  y.  Allen  (U.  S.)  22 
Fed.  805,  809. 

A  bond  giyen  at  the  port  of  New  York, 
where  certain  goods  were  imported,  was  con- 
ditioned that  the  importer  should  pay  $425, 
that  being  the  estimated  duty  based  on  the 
inyoice,  "or**  the  amount  that  should  be  sub- 
sequently ascertained  to  be  due,  or  that  he 
should  within  three  years  withdraw  and  ex- 
port them  or  transport  them  to  the  Pacific 
port  Held,  that  the  word  "or,**  in  the  phrase 
"or  the  amount  which  should  be  subsequently 
ascertained,**  was  implied  literally,  and  not 
as  synonymously  with  "and.**  Dumont  y. 
United  States,  08  U.  8. 142,  143,  25  L.  Ed.  65. 

A  dty  ordinance  proylded  that  no  per 
son  to  whom  a  license  to  sell  liquor  should 
be  granted  should,  after  the  hour  of  8  o*clock 
p.  m.  from  the  20th  of  September  to  the  20th 
of  March,  admit  into  his  or  her  premises  any 
person  of  color,  "or**  in  any  manner  sell  or 
retail  to  the  same,  or  any  of  them,  any 
liquor  whatsoeyer,  should  not  be  construed 
to  mean  "and,"  so  that  the  statute  would 
read  "admit  into  his  or  her  premises,**  etc., 
"  'and*  in  any  manner,**  etc.  Oity  Council  y. 
Van  Royen  (S.  C.)  2  McCJord,  465,  468. 

As  used  in  Act  April  11,  1778,  f  2,  pro- 
viding that  the  indenture  of  apprenticeship 
extended  to  assigns,  and  providing  the  ap- 
prentice "or**  his  or  her  parent  or  parents, 
guardian  or  guardians,  should  give  his  or 
her  consent  to  such  assignment  "or**  will  not 
be  construed  as  meaning  "and.**  Ck)mmon- 
wealth  y.  Yanlear  (Pa.)  1  Serg.  &  R.  248,  250. 

"Or  their  treasurer,*'  as  used  in  a  note 
by  the  maker  promising  to  pay  a  certain 
sum  to  an  association  "or  their  treasurer,** 
does  not  make  it  payable  to  one  of  two  pei^ 
sons,  but  are  either  surplusage,  or  declara- 
tiye  of  the  agent  by  whom  the  payee  will  re- 
ceive payment  Wells  v.  Monihan,  18  N.  T. 
Supp.  156,  158,  59  Hun,  617. 

Where  a  bequest  is  made  to  a  class  of 
persons  or  their  heirs,  it  is  held  that  the 
word  "or**  is  tantamount  to  the  words  "in  the 
case  of  the  death.**  Brent  v.  Washington's 
Adm'r  (Va.)  18  Grat  526,  533. 

Same— In  eivil  statutes. 

As  used  In  St  c.  36,  art  17,  |  1,  provid- 
ing that  no  execution  shall  issue  to  any  other 
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county  than  that  In  which  the  Judgment  li 
rendered,  "or''  that  In  which  the  defendant 
resides,  until  execution  has  been  Issued  to 
one  of  the  counties  named  and  been  returned 
by  the  proper  officer  "no  property  found," 
"or"  should  be  construed  In  its  alternative 
sense.  Vance's  Adm'x  y.  Gray,  72  Ky.  (9 
iuah)  656*  658. 

As  used  In  General  Oorporatlon  Act  Art 
9,  f  21,  conferring  power  on  the  corporate 
authorities  of  cities  and  Tillages  to  make 
local  Improvements  by  special  assessment  or 
by  special  taxation,  or  both,  on  contiguous 
property,  or  by  general  taxation  "or"  other- 
wise as  they  shall  by  ordinance  prescribe^ 
"or"  is  used  in  its  ordinary  and  disjunctive 
sense,  and  corresponds  with  "either,"  mean- 
ing one  or  the  other  of  two,  but  not  both. 
Kuehner  v.  City  of  Freeport,  82  N.  S.  872, 
374,  143  111.  92,  17  L.  R.  A.  774. 

In  a  statute  providing  that.  If  any  school 
land  be  not  sold  on  the  day  of  sale,  it  may 
be  offered  at  the  next  "or"  any  succeeding 
term,  "or"  means  "either,"  and  will  not  be 
construed  "and."  Brown  v.  Rushing  (Ark.) 
66  S.  W.  442,  446. 

The  word  "or^*  Is  ordinarily  employed 
to  Indicate  an  alternative,  as  one  or  the 
other,  but  not  both  of  two  or  more  persons 
or  things.  The  courts  have  sometimes,  in 
the  construction  of  a  statute,  declared  that 
"or"  was  used  in  the  sense  of  "and,"  and 
vice  versa,  but  that  Is  only  done  in  cases 
where  the  context  or  other  provisions  of  the 
statute,  or  from  former  laws  relating  to  the 
same  subject  and  indicating  the  policy  of  the 
state  thereon,  such  clearly  appears  to  have 
been  the  legislative  Intent.  As  used  in 
Greater  New  York  Charter,  |  41,  requiring 
the  owner  "or"  general  contractor  engaged 
in  the  construction  or  erection  of  any  build- 
ing over  five  stories  in  height  to  build  a  tem- 
porary roof  from  the  sidewalk  in  front  of 
the  building,  and  to  secure  permission  for 
such  construction  from  the  commissioner  of 
public  works,  the  word  cannot  be  construed 
as  meaning  "and,"  but  rather  In  the  sense 
of  "either."  Koch  v.  Fox,  75  N.  T.  Supp. 
913,  916,  71  App.  Dlv.  288. 

"Or"  generally  Indicates  an  alternative, 
corresponding  to  "either,"  as  "either  this  or 
that**;  that  is  to  say,  either  one  thing  or 
another  thing.  Thus,  in  a  city  charter  au- 
thorizing the  granting  of  licenses  to  barrooms 
on  written  consent  of  the  bona  fide  house- 
holders "or"  property  holders  within  300  feet 
"or**  means  "either."  Shepard  v.  Olty  of  New 
Orleans,  25  South.  542,  544,  51  La.  Ann.  847. 

As  used  in  Rev.  8t  art  153,  providing 
that  an  affidavit  in  attachment  shall  state 
that  it  is  not  sued  out  for  the  purpose  of 
'Injuring  *or*  harassing  the  defendant*'  the 
word  "or"  is  not  to  be  construed  as  "and," 
the  words   "injuring"  and  'harassing,"   as 


used  in  the  statute,  relating  to  distinct  and 
Independent  subjects.  Moody  w.  Lery,  68 
Tex.  532,  534. 

Gen.  St  1878,  c  89,  If  21,  22,  as  amended 
by  Laws  1883,  c.  38,  provide  that  a  seed-^rrain 
contract  or  a  copy  thereof,  in  order  to  con- 
stitute a  lien,  shall  be  filed  in  the  office  of 
the  "town  clerk  of  the  town,  or  the  clerk  or 
recorder  of  the  city  or  village  in  whicli  tbe 
borrower  resides,  'or*  In  which  land  on  wbicli 
the  grain  to  be  sown  Is  situated."  Beld 
that  the  word  "or"  cannot  be  construed  as 
meaning  "and,"  so  as  to  require  the  contract 
to  be  filed  both  where  the  borrower  resides 
and  where  the  land  Is  situated.  Minnesota 
Agricultural  Go.  v.  Northwestern  Elevator 
Company,  60  N.  W.  671,  58  Minn.  536. 

The  word  "or,"  occurring  in  a  provision 
that  "if  any  person  shall  recover  by  verdict 
'or*  Judgment  less  than  fifty  pounds,  he  shall 
not  recover  costs,"  is  disjunctive,  and  the 
phrase  "verdict  'or*  Judgment"  equally  em- 
braces verdicts  on  trial  and  Judgments  by 
default  White  v.  Hunt  6  N.  J.  Law  (1 
Halst)  415,  418. 

The  word  "or,"  in  section  4201,  subsec.  4^ 
Shannon's  Code,  providing  that  willful  "or" 
malicious  desertion  of  either  party  without 
reasonable  cause  for  two  whole  years  is  a 
ground  for  divorce,  will  not  be  construed  as 
"and,"  the  Legislature,  In  revising  the  law, 
having  deliberately  changed  the  word  to 
"or."  McBride  v.  McBrlde  (Tenn.)  69  S.  W. 
781,  782. 

The  word  "or,"  In  Sess.  Laws  1890,  e. 
80,  f  130,  providing  that  in  the  canvass  of 
the  votes  any  ballot  which  Is  not  indorsed 
by  the  official  stamp,  "or"  has  not  the  name 
or  initials  of  the  Judge  of  election,  as  pro- 
vided in  the  act,  shall  be  void  and  shall  not 
be  counted^  cannot  be  construed  to  mean 
"and,"  and  therefore  both  the  official  stamp 
and  the  name  or  Initial  of  the  Judge  must 
appear  on  the  ballot  Slaymaker  v.  Phillips, 
42  Pac.  1049,  5  Wyo.  453,  47  L.  R.  A.  842. 

Under  section  81  of  the  charter  of  the 
city  of  Nlles,  providing  that  the  amount  that 
may  be  voted  "or"  raised  in  any  year  under 
the  provisions  of  that  section  shall  not  ex- 
ceed 2  per  cent,  of  the  assessed  valuation  of 
the  property,  the  word  "or"  will  not  be  con- 
strued to  mean  "and,"  so  as  to  authorize  the 
levy  of  taxes  in  excess  of  the  2  per  cent 
by  allowing  the  council  to  levy  li/i  per  cent 
and  the  freeholders  2  per  cent  additional. 
Schneewlnd  v.  City  of  NUes,  61  N.  W.  498» 
499,  103  Mich.  301. 

The  use  of  the  word  '^r,**  in  a  statute 
Imposing  a  tax  upon  persons  keeping  or  ex- 
hibiting for  use  a  billiard  table  or  tables, 
must  be  taken  distributlvely,  and  renders 
any  one  subject  to  the  tax  who  either  keeps 
a  billiard  table  for  use  or  exhibits  It  for  use. 
Germania  y.  State,  7  Md.  1,  (L 
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k  paial  statmt«0* 
**OTp**  as  used  In  the  penal  statute^  can 
neyer  be  construed  to  mean  '*and."    Bn^  t. 
Danzenbacker,  37  N.  J.  Law  (8  Vroom)  860, 
861. 

"Oi^  cannot  In  penal  atatntea  be  inter- 
preted  to  mean  "and/*  when  the  effect  is 
to  aggregate  the  offense  or  Increase  the  pnn- 
l8hment>  If  there  be  reasonable  doubt,  the 
accused  party  is  entitled  to  the  benefit  of 
the  doubt  This  is  the  rule  of  Justice  as  well 
as  mercy.  State  t.  Walters,  2  8.  B.  639,  640, 
97  N.  C.  489,  2  Am.  St  Bep.  810;  State  Y. 
Kearney,  8  N.  O.  63,  66. 

If  ''or*'  could  at  any  time  be  construed 
"and"  In  a  penal  law,  it  must  be  to  lessen, 
not  to  aggrayate,  the  eril  of  the  punishment; 
and  under  a  statute  adjudging  a  *'public 
whipping  'or*  to  pay*'  a  moderate  pecuniary 
fine  in  the  discretion  of  the  court,  both  pun- 
ishments cannot  be  inflicted.  State  y.  Kear- 
ney, 8  N.  O.  68,  66. 

The  word  "or,**  being  used  in  a  statute 
proYiding  that  if  any  free  person  shall  be 
aiding  or  assisting,  or  in  any  wise  concerned 
with  any  slaYe  or  slaves,  in  any  actual  or 
meditated  rebellion,  or  conspiracy,  or  shall 
in  any  manner,  devise,  plot  or  consult  with 
any  slave  or  slaves,  for  the  purpose  of  incit- 
ing insurrection,  shall  be  punished,  etc.  The 
statute  is  to  be  construed  as  creating  'aep- 
arate  offenses,  and  therefore  to  "advise"  is 
one  offense,  to  "plot"  another,  to  "consult" 
a  third,  if  done  for  the  purpose  of  encourag- 
ing or  exciting,  or  aiding  or  assisting.  State 
V  McDonald  (Ala.)  4  Port  449-460. 

The  use  of  the  word  "or,"  in  a  statute 
providing  a  penalty  against  any  one  who 
shall  cut  down,  carry  away,  "or**  destroy 
trees,  prevents  a  construction  of  the  act  as 
precluding  the  imposition  of  a  penalty  for 
merely  cutting  down  the  trees.  Givens  v. 
Kendrick,  16  Ala.  648,  661. 

"Or,*'  as  used  in  St  38  Ells.  c.  4^  mak- 
ing sheriffs  liable  to  a  penalty  for  taking 
more  than  a  certain  sum  on  executions  "upon 
the  body,  lands,  goods  or  chattels,**  does  not 
mean  "and,**  and  a  declaration  stating  that 
defendant  had  taken  more  than  such  sum 
on  an  execution  against  "body,  lands,  goods 
and  chattels*'  was  defective.  King  v.  Mar- 
sack,  6  Term  B.  771. 

As  used  in  Bev.  CMe  1898,  p.  944,  pro- 
viding that  it  shall  be  unlawful*  without 
first  having  obtained  the  consent  of  the  own- 
er or  legal  proprietor,  to  take  possession  of, 
vse,  ride  off,  "or**  drive  off  a  horse,  "or**  is 
disjunctive,  and  distinguishes  between  riding 
off  and  driving  off.  State  v.  Nicholson  (Del.) 
43  AtL  261,  252,  2  Marv.  44& 

As  used  in  Act  March  2, 1860,  making  it 
an  offense  to  sell  liquor  to  a  minor  "without 
the  written  consent  or  request**  of  father  or 


mother  "or^  guardian  of  the  minor,  "or^  does 
not  mean  "and,**  and  an  indictment  charging 
the  sale  of  such  liquor  to  a  minor  without 
the  'Written  consent  and  request  of  the 
father,  mother  'and'  guardian*'  Is  defective. 
Ck>mmonwealth  v.  Hadcraft,  69  Ky.  (6  Bush) 
91,  93. 

"Or,**  as  used  in  Rev.  St  f  854,  provid- 
ing for  the  punishment  of  any  one  who,  with 
intent  to  kill,  rob,  or  steal,  shall  in  the  day- 
time break  "or"  enter  any  shop,  excludes 
the  Idea  that  both  entry  and  breaking  are 
essential  ingredients  of  the  offense.  State 
V.  Allen  (La.  Ann.)  5  South.  531. 

8aiii»— Jn  pleading. 

Where  a  statute  makes  it  a  crime  to  do 
a  certain  thing  "or**  another  thing,  mention- 
ing several  things  disjunctively,  an  indict- 
ment or  information,  as  a  general  rule,  may 
charge  a  doing  of  all  the  things  prohibited 
in  a  single  count,  but  in  doing  so,  the  differ^ 
ent  acts  must  be  Joined  by  the  conjunctive 
conjunction  and  not  the  disjunctive^  other- 
wise the  indictment  will  be  rendered  uncer- 
tain as  to  the  elements  of  the  offenses  in- 
tended to  be  charged.  Tompkins  v.  State,  4 
Tex.  App.  161. 

The  use  of  the  disjunctive  "or**  in 'char- 
ging a  criminal  offense  is  fatal,  but  is  proper 
in  enumerating  the  negative  averments  re- 
quired to  exclude  the  exceptions  of  a  stat- 
ute.   State  V.  Carver,  12  R.  I.  285,  286. 

The  use  of  the  word  "or**  in  a  devise  to 
A.  or  B.,  without  more,  renders  the  devise 
void  for  uncertainty,  but  if  the  devise  is  to 
A.  or  B.,  at  the  discretion  of  0.,  the  devise  is 
good.    Longmore  v.  Broom,  7  Yes.  124,  128. 

"Or,**  as  used  in  a  plea  In  abatement  to 
an  indictment  of  arson  that  one  of  the  Jurors 
was  not  duly  "or'*  legally  elected,  qualified, 
impaneled,  sworn,  or  charged,  makes  the  plea 
defective  in  presenting  several  issuable  facts 
disjunctively.  State  v.  Ward,  14  Atl.  187, 
192,  60  Vt  142. 

"Or,"  as  used  in  a  complaint  alleging 
that  the  defendant  abandoned  his  wife  and 
failed  to  maintain  "or**  provide  for  her, 
should  be  construed  to  mean  that  the  hus- 
band neither  maintained  nor  provided  for  the 
wife.    State  v.  Larger,  46  Mo.  510,  511. 

A  declaration  recited  a  statute  as  pro- 
viding that  the  sheriff  should  not  take  above 
the  sum  limited  in  the  act  for  the  serving  or 
executing  of  any  extent  or  execution  on  the 
bond,  lands,  goods,  "and**  chattels  of  any 
person,  but  the  words  of  the  statute  were 
"body,  lands,  goods  'or*  chattels."  Held, 
that  the  natural  and  obvious  sense  of  the 
words,  as  recited  in  the  declaration,  was  to 
confine  the  provisions  of  the  statute  to  execu- 
tions against  all,  which  was  materially  dif- 
ferent from  the  words  in  the  statute,  which 
spoke  distributively  of  writs  against  either 
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of  the  oldects  of  execution,  and  Inflicted  a 
penalty  on  the  sherilT  for  taking  more  than 
was  allowed  for  executing  any  execution 
against  either  body,  lands,  *'or"  chattels,  and 
the  yariance  was  material.  King  y.  Mar- 
sack,  «  Term  B.  771,  776. 

The  use  of  the  word  *'or,"  in  an  indict- 
ment for  retailing  ardent  spirits  without  a 
license,  in  speaking  of  the  yarious  kinds  of 
spirituous  liquors  charged  to  haye  been  sold, 
is  not  erroneous.  Morgan  t.  Commonwealth 
(Va.)  7  Grat  592. 

Same— In  wills* 

As  used  in  a  will  deyising  real  estate 
to  testator's  son  charged  with  the  support 
of  his  wife,  and  directing  that  the  son  should, 
at  the  expiration  of  a  certain  time  from 
the  testator's  decease  "or"  the  decease  of 
his  wife,  pay  certain  sums,  the  word  *'or" 
should  not  be  construed  *'and."  Miller  y. 
Philip  (N.  Y.)  5  Paige.  673.  674. 

As  used  in  a  will  proyiding  that  if  a  cer- 
tain person  should  decease  preyious  to  the 
death  of  another,  "or"  fail  to  discliarge  re- 
cited payments,  land  should  be  sold,  the 
word  "or"  cannot  be  construed  to  mean 
"and."  The  courts  haye  interpreted  "or"  to 
mean  "and"  when  such  interpretation  was 
necessary  to  reconcile  it  to  conflicting  clauses 
in  a  will.  Toothman  y.  Barrett,  14  W.  Va. 
301.  319. 

As  used  in  a  will  proyiding  that  after 
the  termination  of  his  wife's  life  estate  the 
whole  should  be  equally  divided  among  tes- 
tator's suryiylng  children  "or"  the  heirs  ot 
their  body,  "or"  must  haye  its  common  and 
natural  signification,  which  is  alternative. 
Anderson  y.  Smoot  (S.  G.)  Speers,  Bq.  812, 
319. 

As  used  in  a  will  directing,  on  the  death 
of  testator's  wife,  the  share  to  go  to  J.  and 
C.  to  be  held  by  trustees  during  the  lives 
of  the  cestuis  que  trust,  and  at  their  death 
the  principal  to  go  to  their  issue,  if  any. 
and,  if  none,  the  same  to  fall  into  the  gen- 
eral estate,  "or"  as  my  said  wife  by  her 
will  shall  direct,  "or"  was  used  in  the  al- 
ternative. Austin  y.  Oakes,  1  N.  Y.  Supp. 
307.  48  Hun,  492. 

In  holding  that  the  word  "or,"  in  a  de- 
vise of  the  rents  and  profits  of  lands  to  M. 
until  his  youngest  child  should  become  of  age. 
and  providing  that  at  such  time  the  property 
shall  vest  absolutely  in  M.  and  his  heirs  and 
could  be  disposed  of  by  him  or  them,  as 
he  or  they  should  judge  best  for  his  or  their 
interests,  was  not  to  be  construed  as  mean- 
ing "and."  it  was  said  **that  it  is  unques- 
tionably true  that  the  word  'or*  may  often 
be  assigned  a  conjunctive  Instead  of  a  dis- 
junctive effect  But  changes  of  this  nature 
are  only  made  where  it  is  clearly  necessary 
to  effectuate  the  intention  of  the  testator, 


or  give  meaning  and  force  to  the  will.  'We 
know  of  no  case  that  the  word  'or*  will  be 
read  'and'  for  the  purpose  of  defeating  the 
^ect  of  words  accurately  and  clearly  dr 
vising  an  estate  of  that  nature."  Sliimer 
y.  Mann,  99  Ind.  190.  196,  60  Am.  Rep.  82. 

Where  a  devise  was  to  a  class  "or" 
their  heirs,  the  word  "or"  was  held  to  be  in 
the  alternative,  so  as  to  vest  an  estate  in 
the  children  of  a  deceased  legatee.  In  re 
Shade's  Estate,  16  Montg.  Co.  Law  Rep'r, 
196,  108. 

As  beins  or  oonsistins  of. 

Where  a  contract  for  public  work   pro- 
vided that  16  per  cent  of  the  amount  earned 
each   month   should  be  reserved  until    the 
whole  was  completed,  and  within  90  days 
thereafter  a  final  estimate  should  be  made 
showing  what  remained  due,  and  the  con- 
tractor assigned  "all  of  the  reserved  money 
'or*  16  per  cent  held  by  the  state  on  monthly 
or  all  estimates,"  the  word  "or"  should  be 
construed  as  equivalent  to  the  word    *'be- 
ing,"  making  the  phrase  of  the  assignment 
I  read  *'all  of  the  res^ved  money  being    15 
;  per  cent,"  etc.    People  v.  Third  Nat  Bank, 
'  64  N.  B.  S6,  87,  169  N.  Y.  382. 

Testatrix  bequeathed  one-tenth  of  all 
she  possessed  to  charitable  objects,  and  the 
rest,  "or"  nine-tenths  of  my  available  stock, 
to  a  certain  person.  Held,  that  "or."  as  so 
used,  was  not  equivalent  to  "consisting  of/' 
and  the  will  did  not  therefore  specify  the 
articles  of  property  to  be  understood  as  alone 
embraced  in  the  preceding  word.  Its  object 
was  to  express  the  quantum  or  extent  of 
the  property  given.  In  re  Sweitzer's  Bstate, 
21  Atl.  886,  142  Pa.  641. 

"Or."  as  used  in  a  judgment  against  the 
parties  named  therein,  "or"  such  of  them  as 
are  now  surviving,  should  be  construed  to 
have  been  used  to  explain  the  meaning  of  the 
preceding  clause,  and  both  expressions  to 
mean  the  same  persons.  Downs  v.  Allen  (U. 
S.)  22  Fed.  806,  809. 

As  indioatias  dllf  ereaee. 

The  use  of  the  word  "or"  in  the  tariff 
act  of  1872,  fixing  a  duty  on  all  oilcloth  foun- 
dations "or"  floorcloth  canvas  made  of  fiax, 
etc.,  was  construed  not  to  show  that  the  arti- 
cles so  designated  were  dlfiPerent,  but  they 
I  were  held,  in  view  of  commercial  usage,  to 
I  be  synonymous,  and  to  have  been  used  by 
I  the  Legislature  for  the  purpose  of  leaving 
!  no  doubt  upon  the  subject    Arthur  y.  Gum- 
ming, 91  U.  S.  862.  23  L.  Ed.  438. 

The  use  of  the  word  "and"  to  unite  the 
words  "assessments"  and  "taxes,"  in  Comp. 
St  c.  12a.  §  91.  providing  for  the  lisUng  of 
"assessments  and  taxes"  by  the  proper  city 
officer  and  the  subsequent  sale  of  the  land 
affected  thereby,  show  that  the  words  were 
not  synonymous;    but  had  the  disjunctive 
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word  "or**  been  uaed,  then  there  would  have 
been  some  ground  upon  which  to  base  such 
a  construction.  State  y.  Irey,  60  N.  W.  001, 
606,  42  Neb.  186. 

As  eoaf errlas  dlseretiomavj  power. 

**Or/'  as  used  in  a  statute  requiring  tene- 
ment houses  to  haye  a  supply  of  water  on 
each  floor  occupied*  and  providing  that  the 
water  shall  be  furnished  in  sufficient  quanti- 
ty In  one  "or"  more  places  on  each  floor» 
should  not  be  construed  so  as  to  leave  the 
number  of  places  of  supply  entirely  to  the 
discretion  of  the  board  of  health,  but  the 
word  simply  authorized  them  to  require  on 
each  floor  one  such  place,  fairly  accessible 
to  all  the  occupants  of  the  floor.  Health  De- 
partment T.  Trinity  Church,  39  N.  B.  833,  ^0, 
146  N.  Y.  82,  45  Am.  St  Rep.  579. 

The  word  ''or,"  as  used  in  a  will  giving 
the  executors  authority  to  pay  taxes  and 
assessments  on  the  property  until  the  sale 
"or^  division  of  it,  and  to  lease  or  rent  any 
of  the  real  estate  until  such  sale  or  division, 
declares  an  intention  that  the  direction  for 
sale  is  not  absolute.  The  executors  are  ei- 
ther to  sell  or  to  divide,  as  in  their  judgment 
may  appear  to  the  best  interest  of  their  ces- 
tui que  trust  Story  v.  Palmer,  18  AtL  868, 
366,  46  N.  J.  Bq.  (1  Dick.)  1. 

Where  a  will  directs  the  executors  to  sell 
all  or  any  of  the  residuary  estate,  the  words 
'*or  any"  necessarily  imply  the  power  or  op- 
tion of  selling  or  not  selling  some  of  the  land, 
in  their  discretion.  Gondit  v.  Bigalow,  64 
Atl.  160,  162,  64  N.  J.  Bq.  504. 

The  word  "or,"  as  used  in  a  will  which 
gives  an  estate  to  certain  devisees  for  life, 
and,  upon  the  survivor's  death,  one- tenth  of 
the  estate  to  a  certain  city  in  trust  the  in- 
come to  be  applied  for  the  purchase  of  books 
for  the  Toung  Men's  Institute  •'or"  any  pub- 
lic library  which  may  from  time  to  time 
exist  in  the  city,  should  be  construed  as  an 
alternative,  vesting  in  the  city  a  discretion  to 
use  the  income  for  either  the  institute  or  the 
libraries.  New  Haven  Young  Men's  Insti- 
tute V.  City  of  New  Haven,  22  Atl.  447,  448, 
60  Conn.  82. 

As  used  in  a  power  given  to  a  donee  in 
a  will  to  appoint  the  property  to  any  or  either 
of  three  sisters,  ''or"  to  all  or  any  or  either 
of  their  lawful  issue,  "oi^'  is  to  be  construed 
as  being  used  in  a  discretionary  rather  than 
a  substitutional  sense,  and  to  authorize  the 
donee  to  pass  the  property  to  the  children, 
though  the  sisters  may  still  be  living.  Drake 
V.  Drake,  32  N.  B.  114,  118,  134  N.  Y.  220, 
17  L.  R.  A.  664. 

Act  March  2,  1863,  f  f  1,  2,  provided  that 
for  certain  offenses  committed  by  any  one  in 
the  military  service  the  punishment  should 
be  fine  "and"  imprisonment  or  such  other 
punishment  as  the  court-martial  should  ad- 
judge, eta,  while  a  person  in  civil  life  guilty 


of  tiie  offense  was  punishable  by  imprison- 
ment "or"  by  fine,  etc.,  when  the  military 
offense  was  transferred  to  the  Military  Ck)de, 
as  it  appears  in  the  sixtieth  article  of  war, 
the  word  ''and"  was  changed  to  "or."  Held, 
that  it  does  not  necessarily  follow  from  this 
that  it  was  Intended  to  confine  the  punish- 
ment of  the  Military  Code  to  either  fine  or 
imprisonment  but  it  would  rather  seem  that 
the  word  was  used  to  give  play  to  discretion, 
so  as  to  authorize  a  punishment  by  either 
fine  or  imprisonment  or  both.  The  decision 
of  the  case  does  not  however,  rest  upon  this 
holding,  but  upon  the  fact  that  the  prisoner 
at  bar  had  been  convicted  of  two  offenses, 
and  that  the  punishment  of  both  fine  and  im- 
prisonment was  thereby  justified.  Garter  v. 
McLaughry,  22  Sup.  Ct  181,  192,  183  U.  S. 
865,  46  Lw  Bd.  236. 

A  city  charter  which  requires  street  im- 
provements to  be  made  by  "or"  under  the 
direction  of  a  superintendent  of  streets 
makes  either  method  allowable.  City  of 
Schenectady  v.  Trustees  of  Union  College, 
21  N.  Y.  Supp.  147,  151,  66  Hun,  179. 

As  Hmtting  ov  ezteadiiis* 

The  words  "or  triable  therein,**  in  Rev. 
St  Wis.  f  3477,  relating  to  the  power  of 
courts  of  record  to  punish  misconduct  ota, 
in  an  action  or  proceeding  depending,  "or 
triable  therein,"  are  Intended  to  cover  cases 
which  are  not  covered  by  the  word,  "depend- 
ing,'* and  must  be  interpreted,  not  as  limit- 
ing, but  extending,  the  statute  to  cases  not 
covered  by  the  word  "depending."  Heymann 
V.  Cunningham,  8  N.  W.  401,  402,  51  Wis. 
506. 


In  Const  art  8,  f  11,  providing  that  no 
county  containing  a  city  of  over  lOO.tKK)  in- 
habitants, or  any  such  city,  "shall  be  allowed 
to  become  indebted,  for  any  purpose  'or*  in 
any  manner,  to  an  amount  which,  Including 
existing  indebtedness,  shall  exceed  ten  per 
centum  of  the  assessed  valuation  of  its  real 
estate,"  "or"  is  a  disjunctive  conjunction  con- 
necting the  two  clauses,  and  expressing  at 
the  same  time  a  separation,  and  has  the 
same  effect  where  it  stands,  as  the  word 
*'nor."  Adams  v.  East  River  Sav.  Inst,  20 
N.  Y.  Supp.  16,  64  Hun,  635. 

••Or,"  as  used  in  Sp.  Laws  1885,  c.  7,  f 
19,  providing  that  no  action  shall  be  main- 
tained against  the  city  of  St.  Paul  on  account 
of  any  injuries  from  a  defect  in  a  bridge  or 
highway  unless  such  action  shall  be  commen- 
ced veithin  one  year  from  the  happening  of 
the  injury,  "or"  unless  notice  shall  first  have 
been  given  in  writing  to  the  mayor  or  the 
city  clerk  v^thln  30  days  of  the  injury, 
should  be  read  as  "nor."  Maylone  v.  City 
of  St  Paul,  42  N.  W.  88,  89,  40  Minn.  406. 

In  the  charter  of  the  city  of  Amsterdam, 
providing  that  "when  the  grade  of  a  street 
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bas  been  established  and  the  street  graded 
accordingly,  the  grade  shall  not  be  changed 
and  the  street  graded  according  to  the  chan- 
ged grade  except  npon  petition  of  the  owners 
of  the  majority  of  the  lineal  feet  fronting 
on  a  part  of  the  street  to  be  graded,  •or'  un- 
less compensation  be  made  to  the  owners  of 
the  property  injured  by  the  regrading,"  the 
word  "or"  should  be  "and"  or  "nor,"  to  effect 
the  plain  purpose  of  the  statute.  Folmsbee 
▼.  City  of  Amsterdam,  36  N.  a  821«  822,  142 
N.  Y.  118. 


In  Act  1831,  I  15,  proTldlng  that  on  the 
conhrmatlon  of  the  report  of  arbitrators,  or 
upon  final  judgment  "or"  appeal  therefrom, 
etc.,  the  title  of  the  property  Involved  shall 
Invest  In  a  certain  railroad,  •'or"  should  be 
construed  to  mean  "on."  Levering  v.  Phila- 
delphia, G.  &  N.  B.  Co.  (Pa.)  8  Watts  &  S. 
469,  463. 

Const  art  6,  |  4,  reads:  'The  Supreme 
Court  shall  have  appellate  jurisdiction  In  all 
cases  where  the  matter  in  dispute  exceeds 
$200,  when  the  legality  of  any  tax,  toll  or 
Impost  or  municipal  fine  Is  In  question  and 
in  criminal  cases  amounting  to  felony  on 
Questions  of  law  alone."  The  word  "or"  is 
substituted  for  "on"  in  the  printed  copy  of 
the  Constitution,  and«  by  reference  to  the  en- 
grossed copy  on  file  in  the  office  of  the  Sec* 
retary  of  State,  It  is  apparent  that  this  la  a 
misprint  which  alters  the  whole  scope  of 
the  section.    People  v.  Appelgate,  6  Cal.  295. 

As  to. 

The  word  "or,''  In  Rev.  St  U.  S.  |  5480 
1X7.  8.  Comp.  St  1901,  p.  8696],  providing 
that  any  person  having  devised  or  intending 
to  devise  any  scheme  or  artifice  to  defraud, 
"or*'  be  effected  by  either  opening  or  Intend- 
ing to  open  correspondence  or  communica- 
tion with  any  other  person,  etc.,  shall  be 
punishable,  etc..  Is  to  be  construed  to  mean 
"to,"  the  word  "or"  having  been  inserted  by 
reason  of  a  clerical  mistake.  Brand  v.  Unit- 
ed States  (U.  S.)  4  Fed.  894,  895. 

As  to  wit. 

The  word  "or"  is  not  always  disjunctlye. 
It  is  sometimes  Interpretative  or  expository 
of  the  preceding  word.  So,  It  is  often  used 
in  the  sense  of  'to  wit"  (that  is  to  say),  and 
it  is  held  to  be  so  used  in  a  question  in  an 
application  for  Insurance  as  to  whether  appli- 
cant had  ever  had  chronic  "or"  persistent 
hoarseness.  Blumenthal  v.  Berkshire  Life 
Ins.  Co.  (Mich.)  96  N.  W.  17,  la 

Anderson,  in  his  Dictionary  of  Law,  p. 
737,  says:  "  *Or'  may  be  used  in  the  sense 
of  'to  wlf— explaining  what  precedes.  The 
word  'or*  in  the  statute  is  often  used  in  the 
sense  of  to  wlf — ^that  is,  in  explanation  of 
what  precedea— and  gives  to  that  which  pre- 


cedes the  same  signification  which  follo^nrs 
it"  People  V.  Latham,  67  N.  E.  403,  407, 
203  111.  9  (quoting  2  Bouv.  Law  Diet  p.  262; 
Commonwealth  v.  Grey,  68  Mass.  [2  OrayJ 
501,  602,  61  Am.  Dec.  476;  Brown  v.  Com- 
monwealth, 8  Mass.  59). 

Pub.  St  c.  57,  §  5^  provides  that  no  per- 
son shall  sell,  or  have  in  Ills  possession  -w^ltli 
Intent  to  sell,  adulterated  milk,  "or"  to  ^v^lilcli 
water  or  any  foreign  substance  has  been,  add- 
ed. Held,  that  the  word  "or"  should  not 
be  construed  in  the  sense  of  "to  wit"  but 
that  the  section  describes  several  offenses, 
its  purpose  being  to  prohibit  the  sale  of  im- 
pure milk  and  of  milk  of  an  inferior  quality. 
Commonwealth  v.  Keenan,  29  N.  B.  477,  139 
Mass.  193. 

The  word  ''or**  in  Township  Organization 
Act  art  7,  f  7,  requiring  the  judges  of  an 
election  to  make  a  written  statement  "or** 
certificate  of  the  number  of  votes  cast  is  to 
be  construed  in  the  sense  of  "to  wit"  or 
"that  is  to  say,"  and  operates  to  make  the 
words  '^nritten  statement"  of  the  same 
meaning  as  the  term  "certificate."  People  t. 
Nordheim,  99  111.  653,  500. 

Aa  used  in  a  complaint  charging  a  per- 
son with  selling  sphrltuous  "or"  intoxicating 
liquor  without  authority  or  license,  "or"  can- 
not be  construed  in  the  sense  of  "to  wit" — 
that  is,  in  explanation  of  what  precedes,  and 
malcing  It  signify  the  same  thing— for  "spir- 
ituous" and  "Intoxicating"  are  not  synony- 
mous. Commonwealth  v.  Grey,  68  Mass. 
(2  Gray)  501,  502.  61  Am.  Dec  476. 

In  a  complaint  charging  the  sale  of  In- 
toxicating "or"  malt  liquors,  "or"  is  used  to 
explain  the  kind  of  intoxicating  liquor  sold, 
to  wit  malt  as  distinguished  from  ardent 
or  spirituous  liquors.  State  v.  Boucher,  18 
N.  W.  335,  336,  69  Wis.  477. 

In  Rev.  St  1874,  c.  38,  div.  1,  f  100,  pro- 
viding that  whoever,  by  the  game  of  "three- 
card  monte,"  so  called,  "or"  any  other  game, 
device,  sleight-of-hand  pretensions  to  fortune 
telling,  trick,  or  other  means  whatever  by 
the  use  of  cards  or  other  implements  or  in- 
struments, fraudulently  obtain  from  another 
person  property  of  any  description,  "or**  is 
used  in  the  sense  of  "to  wit" — ^that  is,  in  ex- 
planation of  wliat  precedes — and  makes  it 
signify  the  same  thing.  Blemer  v.  People, 
76  111.  265,  271. 

As  word  of  sa1iBtitiitlo9« 

The  strong  tendency  of  modem  cases  is 
to  construe  the  word  "or"  as  introducing  a 
substituted  gift  in  the  event  of  the  first  leg- 
atee dying  in  the  lifetime  of  the  testator,  and 
to  prevent  a  lapse.  1  Jarm.  Wills,  453.  But 
this  is  not  conclusive,  and  the  intent  must 
be  ascertained  from  the  whole  will.  Staples 
V.  D'Wolf,  8  R.  I.  74,  122;  Williams  v,  Wil- 
liams, 16  8.  W.  861,  863,  91  Kj.  547. 
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The  word  ''or,"  as  used  in  a  will  glring 
property  to  a  certain  person  "or^  his  legal 
lepresentativee,  generally  speaking,  implies 
sabstitntlon  so  as  to  prevent  a  lapse.  Phyfe 
T.  Phyfe  (N.  T.)  3  Bradt  Sor.  45,  62;  Glt- 
tings  ▼.  McDermott,  2  Mylme  &  K.  60,  78; 
Kerrigan  ▼.  Tabb  (N.  J.)  89  Atl.  701,  702. 

A  gift  in  a  will  to  certain  children  "or" 
tbelr  issue  will  be  construed  a  gift  to  the 
issue  by  way  of  substitution.  Lee  r.  Welch, 
38  N.  £.  U12,  1113.  163  Mass.  812. 

The  word  **or,"  as  used  in  a  will  proTld- 
Ing  for  the  distribution  of  testator's  property 
equally  among  the  children,  and  if  any  of 
such  children,  '*or"  any  person  or  persons 
who  might  succeed  to  the  Interest  of  them, 
should  interfere  with  the  execution  of  the 
win,  such  child  or  person  should  forfeit  his 
share  In  the  estate,  implies  a  substitntion  in 
case  of  the  predecease  of  sons  or  daughters 
of  their  surriying  children.  By  the  force  of 
the  provision  the  issue  of  the  deceased  child 
of  testator  are  substituted  for  the  child,  and 
his  share  in  the  estate  would  be  distributeld 
among  such  issue  per  stirpes.  In  re  Paton, 
18  N.  B.  625,  627,  111  N   T.  480. 

Laws  1897.  c.  21P,  providing  that  a  life 
Insurance  policy  shall  not  be  forfeited  within 
a  year  after  nonpayment  of  a  premium,  when 
doe,  unless  a  prescribed  notice  shall  have 
been  givm  to  'the  person  whose  life  is  in- 
sured 'or*  the  assignee  of  the  policy,"  if  no- 
tice of  the  assignment  has  been  given  to  the 
corporation,  is  to  be  construed,  not  as  glv* 
ing  the  company  option  to  give  the  notice  to 
either  the  insured  or  the  assignee,  or  requir- 
ing notice  to  both;  the  statute  must,  accord- 
ing to  an  established  rule  of  construction,  be 
construed  with  a  view  to  its  object;  that  is, 
to  require  notice  to  be  given  to  the  person  in 
Interest  for  his  protection,  i.  e.,  to  the  in- 
sored,  unless  he  has  assigned  the  policy,  in 
which  case  the  assignee  is  the  person  In 
hiterest  Strauss  v.  Union  Cent  Life  Ins. 
Co.,  67  N.  Y.  Supp.  500,  510,  33  Misc.  Bep. 
333. 

In  construing  a  will  by  which  testator 
left  certain  property  to  her  daughter  "or"  to 
ber  children  then  living,  the  court  said:  *'  To 
her  '*oi^'  her  children'  necessarily  excludes 
the  one  or  the  other.  The  disjunctive  *or^ 
has  unusual  force  and  significance,  and  can- 
not be  converted  into  'and,'  but  upon  clear 
evidence  that  the  testator's  intention  re- 
quires it"  Sawyer  v.  Baldwin,  87  Mass.  (20 
Pick.)  378,  386w 

"Or,"  as  used  in  a  bequest  to  persons 
''or"  their  heirs,  is  a  word  of  substitution. 
Bartine  v.  Davis,  46  AtL  677,  678,  60  N.  J. 
Eq.  202  (citing  Gongreve  v.  Palmer,  16  Beav. 
435):  Beiff  v.  Strite,  54  Md.  298,  804; 
O'Rourke  v.  Beaid,  23  N.  B.  576,  161  Mass. 
9;  Mc€k>rmidc  v.  Burke  (N.  Y.)  2  Dem.  Sur. 
127, 130;  Glrdlestone  v.  Doe,  2  Sim.  225,  226. 


By  the  charter  of  a  beneficiary  associa- 
tion, persons  whom  the  insured  could  desig- 
nate as  beneficiaries  were  limited  to  his 
widow,  his  orphan  children,  and  other  per- 
sons dependent  upon  him,  and  the  by-laws 
of  the  association  provided  that  if  the  in- 
sured made  no  designation  the  amount 
should  be  paid  to  his  widow,  or,  if  he  left  no 
widow,  to  a  guardian  or  trustee  of  his  minor 
children.  The  insured,  at  the  time  of  making 
his  designation,  had  a  wife  and  two  daugh- 
ters, and  in  his  application  for  membership, 
in  answer  to  the  question,  '*To  whom  will 
you  have  your  death  loss  paid?"  answered, 
"To  my  heirs,"  and,  in  a  reply  to  a  request 
to  state  the  relationship  of  any  of  the  per- 
sons to  whom  payable^  answered  ''Wife  or 
daughtera."  Held,  that  the  word  "or"  should 
not  be  construed  to  mean  "and,"  but  that  it 
meant  that  the  payment  should  be  to  his 
widow,  or,  if  he  left  no  widow,  to  his  sur- 
viving daughters;  that  hence  upon  his  death 
the  money  was  to  be  paid  to  the  widow. 
Addison  v.  New  Bngland  Oommerdal  Trav- 
elers' Ass'n,  12  N.  B.  407,  400,  144  Maas.  001. 

ORAL  CONTRACT. 

An  oral  contract  is  a  contract  which  ft 
partly  in  writing  and  partly  oral,  or  none  of 
which  is  in  writing.  Railway  Passenger  ft 
Freight  Conductors'  Mutual  Aid  ft  Benefit 
Ass'n  V.  Loomia,  82  N.  S.  424,  426,  142  111. 
660  (dtinf  Blsh.  Gont  I  168);  Snow  v.  Nel- 
son (U.  8.)  113  Fed.  868,  867.  "It  occurs 
where  an  incomplete  writing,  or  one  express- 
ing only  a  part  of  what  is  meant,  is  by  oral 
words  rounded  into  the  full  contract;  or 
where  there  is  first  a  written  contract,  and 
afterward  it  is  changed  orally."  Snow  t. 
Nelson  (U.  a)  113  Fed.  363,  367. 

ORAL  EXAMINATION. 

An  oral  examination  is  an  examination 
in  presence  of  the  jury  or  tribunal  which  is 
to  decide  the  fact  or  act  upon  it,  the  testi- 
mony being  heard  by  the  jury  or  tribunal 
from  the  lips  of  the  witness.  CMe  Civ.  Proc. 
Oal.  1003,  f  2005;  Ana  8t  Ind.  T.  1899,  | 
2028;  Gen.  St  Kan.  1901,  |  4791;  Bev.  Codes 
N.  D.  1899,  I  6668;  Bev.  St  Okl.  1903,  | 
4630;  Ann.  Codes  ft  St  Or.  1901«  |  817. 


ORAL  TESTIMONY. 

Oral  testimony  is  that  delivered  from  the 
lips  of  the  witness.  Bates'  Ann.  St  Ohio, 
1904, 1  6262;  Bev.  St  Wyo.  1899,  I  8704. 

ORANGE  LEAD. 

Orange  or  red  lead  Is  made  by  roasting 
dry  white  lead  in  a  furnace,  and  exposing  it 
to  the  air  which  is  admitted  into  the  heated 
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receptacle.  By  this  process  the  white  lead 
loees  a  portion  of  its  carbonic  acid,  and  ab- 
sorbs oxygen  from  the  air.  Orange  or  red 
lead  is  nsed  by  paper  stainers,  manufactur- 
ers of  wall  paper,  and  for  highly  colored 
cards.  Meyer  t.  Arthur^  91  U.  8.  570,  571, 23 
L.  Bd.  456. 

ORCHARD. 

The  term  "orchard^  signifles  an  indos- 
are  or  assemblage  of  fruit  or  nut-bearing 
trees,  and  would  not  be  applicable  to  land 
planted  to  mulberry  trees.  Attorney  Gen- 
eral ▼.  Judges,  88  Gal.  291,  295. 

"Orchard/'  as  used  in  Gen.  St.  c  04,  art 
1,  S  19,  providing  that  no  road  shall  be  open- 
ed through  any  "orchard"  without  the  own- 
er's consent,  means  a  collection  of  fruit  trees 
set  out  for  the  use  of  the  farm,  or  for  any 
other  purpose,  the  number  of  trees  being 
immaterial.  Nischen  y.  Hawes  (Ky.)  21  8. 
W.  1049. 

An  old  field  in  which,  forty  years  ago, 
there  was  an  orchard,  but  nearly  all  the 
trees  in  which  are  dead,  not  more  than  six 
or  eight  being  living,  none  of  which  bear  any 
fruit,  is  not  an  "orchard,"  within  the  mean- 
ing of  a  statute  providing  that  "no  road  shall 
be  ordered  to  be  opened  through  any  orchard 
without  the  consent  of  the  owner."  Wilson 
v.  Creekmore  (Ky.)  27  8.  W.  809. 

ORCHITIS. 

Orchitis  is  inflammation  of  the  secret- 
ing structure  of  the  testicle.  It  occurs  some- 
times spontaneously  in  an  acute  way.  It  is 
apt  to  result  from  local  injury.  The  pain  in 
orchitis  is  intense,  and  often  of  a  peculiar, 
sickening  character.  A  chill  may  precede 
its  outbreak.  The  natural  terminations  are 
in  resolution,  atrophy,  or  abscess.  The  first 
two  occur  in  the  spontaneous  variety  of  or- 
chitis, and  in  that  seen  with  mumps.  Ab- 
scess is  not  often  seen  except  after  local 
violence.  See  The  Wanderer  (U.  S.)  20  Fed. 
140.  142  (citing  Wood,  Household  Practice). 


ORDAIN-ORDINATION. 

The  terras  •*make,"  "ordain,**  ••consti- 
tute," "establish,"  and  "pass,"  as  used  with 
relation  to  a  grant  of  legislative  authority 
to  a  municipal  corporation  to  enact  ordi- 
nances, mean  the  same  thing.  Kepner  v. 
Commonwealth,  40  Pa.  (4  Wright)  124,  129. 

"Ordain  and  establish,"  as  used  in  the 
Ck>nstitution,  providing  that  the  Judicial  pow- 
er shall  be  vested  in  the  Supreme  Court  and 
such  inferior  courts  as  0)ngress  may  from 
time  to  time  "ordain  and  establish,"  means 
Instituted;   formed;    modeled;    set  in  office; 


settled  firmly.    United  Statw  t.  Smith,  4  K. 
J.  Law  (1  South.)  38,  38. 

To  "ordain,"  according  to  the  etymology 
and  general  use  of  the  term,  signifles  to  ap- 
point, to  institute,  to  clothe  with  authority. 
When  the  word  is  applied  to  a  clergyman.  It 
means  that  he  has  been  invested  with  min- 
isterial functions  or  sacerdotal  power.  Kibbe 
T.  Antram,  4  Oonn.  134,  189. 

As  used  in  a  will  by  which  the  testator 
devised  all  his  property  to  his  wife  for  life, 
and  after  her  death  to  the  Roman  Catholic 
Church,  under  the  following  "ordination," 
that  in  each  year  after  the  death  ot  himself 
and  wife  a  high  mass  should  be  celebrated 
for  their  souls  respectively,  and  a  part  of 
the  estate  should  be  used  in  aiding  poor  stu- 
dents intending  to  become  Catholic  priests, 
and  a  part  to  establish  a  Catholic  newspaper, 
the  word  "ordination"  had  no  specific  legal 
meaning,  and  did  not  create  a  trust,  but  tbe 
intention  must  have  been  that  the  church 
should  take  absolutely,  trusting  to  its  grat- 
itude and  generosity  to  say  the  masses,  and 
do  something  for  the  students  named,  and 
something  towards  establishing  the  news- 
paper. Ruppel  V.  Schl^el,  7  N.  Y.  Supp.  836. 
937,  66  Hun,  188. 

Of  a  minister. 

"Ordination,"  is  the  putting  a  man  into 
his  place  and  office  in  the  church,  whereunto 
he  had  a  right  before  by  election,  being  like 
the  installation  of  a  magistrate  in  the  com- 
monwealth, which  is  therefore  not  to  go  be- 
fore, but  to  follow,  election.  Baker  v.  Fales, 
16  Mass.  487,  612. 

When  the  word  "ordain,**  which,  accord- 
ing to  its  etymology  and  general  use,  signi- 
fies to  appoint,  to  institute,  to  clothe  with 
authority.  Is  applied  to  a  clergyman,  it  means 
that  he  has  been  invested  with  ministerial 
functions  or  sacerdotal  power.  "Ordination," 
properly  speaking,  is  restrained  to  the  inves- 
titure of  authority.  In  a  state  where  the 
person  ordained  is  invested  with  spiritual 
authority,  and  at  the  same  time  receives  the 
charge  of  a  particular  church  and  congrega- 
tion, it  is  not  wonderful  that  all  the  rights 
of  the  clergyman,  on  the  visible  exercise  of 
which  he  contemporaneously  enters,  should 
be  inaccurately  referred  to  his  ordination, 
but  in  reality  they  are  derived  from  different 
sources.  His  authority  to  preach  the  Gospel 
and  celebrate  its  ordinances  results  from  the 
ordination  of  the  clergy,  but  the  right  to 
perform  his  ministerial  functions  in  a  par- 
ticular church  depends  on  compact,  and  im- 
plies the  assent  of  the  persons  over  whom 
they  are  exercised.  Hence  it  follows  that 
the  ordination  of  a  clergyman  remains  after 
his  separation  from  a  church  of  which  he 
once  had  the  charge,  and  his  spiritual  au- 
thority continues,  although  he  is  not  settled 
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trer  a  parClcalar  coxigregatloa.     Kibbe  t. 
ADtiam,  4  OottSL  184^  189. 

OBDAHfED  MIimTER. 

Tbe  tenn  "ordained  minlater^  In  Rev. 
St  i  6386»  authorizing  the  llcenBing*  to  sol- 
azmize  marriages,  of  any  ordained  minister 
of  any  religious  sect  or  society,  has  no  re- 
gard to  any  particular  f6nD  of  administering 
the  rite  or  any  special  form  of  ceremony. 
Tbe  moment  an  attempt  is  made  to  limit  or 
restrict  ordination  to  some  special  form  of 
ceremony  we  begin  to  discriminate  between 
the  diverse  modes  and  forms  of  ordination 
practiced  by  the  Tarlons  religions  societies. 
The  laws  of  Ohio  make  no  discrimination  in 
any  respect  between  Catholic  or  Protestant, 
Greek,  Gentile,  Jewish,  or  any  other  religions 
societies  or  denominations;  much  less  do 
they  attempt  to  prescribe  any  mode  or  form 
of  ministerial  ordination,  which  Is  defined  in 
the  Standard  Dictionary  as  "the  act  or  rite 
of  admitting  and  setting  apart  to  the  Christ- 
Ian  ministry  or  to  holy  orders,  especially  in 
the  Roman  Catholic,  Anglican,  and  Greek 
churches;  consecration  to  the  ministry  by 
tbe  laying  on  of  hands  of  a  bishop  or  bish- 
ops; in  other  churches,  consecration  by  a 
presbytery,  synod,  or  council  of  ministers.^ 
It  has  been  the  practice  of  this  court,  there- 
fore, to  grant  the  license  to  authcMrize  the 
solemnization  of  marriages  to  duly  commis- 
sioned officers  in  the  Salvation  Army  who 
were  engaged  under  such  authority  In  min- 
istering in  religious  affairs  to  all  Protestant 
ministers.  Catholic  priests,  Jewish  rabbis,, 
teachers  and  ministers  of  spiritualistic  phi- 
losophy, and  in  fact  all  persons  who  can  prove 
to  the  satisfaction  of  the  court  that  they 
have  been  duly  appointed  or  recognized  in 
the  manner  required  by  the  regulations  of 
th^  respective  denominations,  and  are  de- 
voting themselves  generally  to  the  work  of 
officiating  and  ministering  in  the  religious 
interest  and  affairs  of  such  societies  or  bod- 
ies. The  term  Includes  an  ordained  minister 
of  the  Disciples  of  Christ  In  re  Relnhart, 
9  Ohio  8.  &  a  P.  Dec.  441,  445. 

"Ordained  minister,"  within  the  meaning 
of  the  statute  exempting  ordained  ministers 
from  certain  taxes,  is  to  be  construed  as 
meaning  a  minister  who  is  ordained  over 
Bome  particular  society,  either  Incorporated 
or  unincorporated,  which  is  entitleSd  to  his 
services  and  obligated  to  him  for  his  support 
in  some  form  or  other.  The  term  does  not 
Include  a  minister  who  is  merely  authorized 
to  preach.  Rnggles  v.  Kimball,  12  Mass.  837, 
838. 

''Ordained  ministers,"  witliin  the  mean- 
ing of  Act  Dea  19,  1803,  exempting  ordained 
ministers  from  taxation,  does  not  include  an 
ordained  minister  not  settled  over  a  corpo- 
rate society.  Kidder  t.  French  (N.  H.)  Smith, 
155,156. 


"Ordained,"  as  used  in  the  statute  whidi 
provides  that  **9verj  ordained  minister  of  the 
gospel  in  the  county  where  he  is  settled  or 
hath  his  permanent  residence,  and  in  no  other 
place,  shall  be  and  is  hereby  authorized  and 
empowered  to  solemnize  marriages,"  means 
ordained  in  conformity  to  the  customs  of  any 
denomination  of  Christians  who  demean 
themselves  quietly  as  good  subjects  of  the 
state  Town  of  Londonderry  v.  Town  of 
Chester,  2  N.  H.  268,  271,  9  Am.  Dec.  61. 

Code,  S  1812,  authorizing  the  solemniza- 
tion of  marriage  by  an  ordained  minister  of 
any  denomination  includes  a  colored  preach- 
er who  is  the  elder  of  the  Colored  M.  BL 
Church,  it  appearing  from  the  Book  of  Dis- 
cipline that  such  elders  are  always  ordained. 
State  V.  Parker,  11  S.  B.  617,  518,  106  N.  a 
711. 

A  statute  authorizing  the  solemnization 
of  marriage  by  "stated  and  ordained  minis- 
ters of  the  gospel"  should  be  construed  to 
include  a  person  ordained  as  minister  of  the 
gospel  according  to  the  form  observed  in  Bap- 
tist churches,  and  afterwards  engaged  by 
two  public  societies,  in  the  town  where  he 
lives,  to  preach  to  them  alternately.  Com- 
monwealth T.  Spooner,  18  Mass.  (1  Pick.)  235. 

ORDER. 

See  "General  Order";  "Good  Order  and 
Condition" ;  "In  Order  to" ;  "Perfect 
Order";  "Shipping  Order";  "Sound 
Order." 

Rev.  St  pp.  573,  605,  which  provide  that 
where,  in  a  will,  lands  are  ordered  to  be 
sold  by  the  executors  in  case  of  the  death 
or  removal  of  one,  the  power  shall  be  exe- 
cuted by  the  remaining  executor,  includes  a 
power  of  sale  in  a  will  which  declared  that 
the  testator's  wish  was  that  the  executors 
should  sell  the  land  when  they  deemed  it 
advisable,  since  the  word  "ordered"  is  not 
to  be  restrained  to  the  signification  of  per- 
emptory command,  but  comprehends  the  wid- 
er meaning  of  the  word  "authorized."  Wei- 
mar T.  Path,  43  N.  J.  Law  (14  Vroom)  1,  3,  7. 

"Ordered,"  as  used  in  Code  Civ.  Proc. 
S  1706,  providing  that,  when  any  publication 
is  ordered,  the  Judge  or  court  may  order  a 
publication  for  a  less  number  of  times  than 
each  issue  of  the  paper,  means  "required." 
In  re  Cunningham's  Estate,  15  Pac.  136,  137, 
j  73  Cal.  558. 

i  An  "order,"  within  the  meaning  of  Act 
Cong.  Feb.  28,  1795,  which  provides  that  the 
President  may  issue  an  order  for  the  pur- 
pose of  calling  out  the  militia,  is  a  manda- 
tory act  of  the  president,  who  is  commander 
in  chief  of  the  militia  of  the  United  States, 
to  officers  of  the  militia,  for  the  purpose  of 
calling  forth  the  militia.  MUls  T.  Martin 
(N.  Y.)  19  Johns.  7,  2a 
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A  will  ezecated  In  tbe  mnial  fonn  te  not 
an  order  such  eb  is  required  by  a  stipalation 
of  a  contract  of  life  insurance,  whidi  makes 
the  insurance  payable  to  a  person  therein 
designated  unless  a  different  payee  is  ap- 
pointed by  an  order  adcnowledged  before  a 
Justice  of  the  peace.  Mellows  t.  MeUowB»  91 
N.  a  137. 

As  the  public  peaee. 

"Order,"  as  used  In  a  New  Tork  statute 
entitled  "An  act  to  preserve  the  public  peace 
and  order  on  Sunday,"  means  proper  state 
or  condition,  or  established  or  settled  mode 
of  proceeding,  and  is  practically  synonymous 
with  "public  peace,"  which  means  that  quiet, 
order,  and  freedom  from  agitation  or  disturb- 
ance guarantied  by  the  laws.  Neuendorff  r. 
Duryea  (N.  Y.)  6  Daly,  270,  28a 

Ordinaaee  dlstinsiilsl&ed. 

See  "Ordinance.** 

ORDER  <In  Oommerelal  ZiAw). 

See  "County  Order";    "Money  Order"; 

"To  the  Order  or' ;  *VS>wu  Order." 
AU  orders,  see  ''AIL'* 

Pen.  Code  (7th  Dir.)  |  1,  enacting  that, 
If  any  person  falsely  makes  an  order  for  mon- 
ey or  goods  or  other  thing  of  yalue  with  in- 
tent to  defraud,  he  shall  be  punished,  means 
a  mere  request,  and  nothing  more.  We  send 
orders  to  tradesmen  by  our  children,  senr- 
ants,  and  neighbors,  and  through  the  mails 
for  merchandise,  without  supposing  that  we 
possess  the  power  to  compel  their  compli- 
ance. The  "cHTder"  in  the  statute  does  not 
mean  one  imparting  a  right  on  the  part  of 
the  person  who  is  supposed  to  have  it  made, 
and  a  duty  on  the  part  of  the  person  on  whom 
tt  is  made.    Hoskins  ▼.  State,  11  Ga.  d2,  102. 

An  order  is  a  brief  note,  resembling  a 
single  bill  of  exchange,  requesting  the  pay- 
ment of  money  or  the  delivery  of  personalty 
to  the  bearer  of  the  note.  Carr  r.  Summer- 
field,  84  S.  B.  804,  812,  47  W.  Va.  155. 

The  word  "order"  in  a  bill  of  exchange 
has  a  positive,  fixed  meaning,  and  means  an 
order  indorsed  on  or  accompanying  the  bilL 
Buckner  ▼.  Real  Estate  Bank,  6  Ark.  630,  41 
Am.  Dec  106. 

An  "order  for  money"  has  a  well-under- 
stood meaning,  and  usually  contains  a  re- 
quest or  direction  to  a  third  party,  who  is 
indebted  to  the  maker  of  the  order,  to  pay 
such  money  to  the  person  named.  People  r. 
Smith,  112  Mich.  192,  70  N.  W.  466,  67  Am. 
St  Rep.  892;  LesUe  t.  State,  69  Paa  2,  8, 
10  Wyo.  10. 

The  word  ''order,'*  as  used  in  Rev.  St 
c.  14,  S  8,  enacting  that  the  protest  of  any 
bill  of  exchange,  note,  or  order  duly  certified 


by  any  notary  public  than  be  evidence  of  tibe 
facts  stated  in  such  protest,  was  meant  ti>  In- 
clude a  class  of  instruments  not  comprised 
under  the  preceding  term'  of  'n)ill  of  ex- 
change," and  would  therefore  include  otber 
than  written  orders  or  requests  by  one  person 
to  another  for  the  payment  of  mon^  at  a 
specified  time,  absolutely  and  at  all  eventB. 
Dakin  v.  Graves,  48  N.  H.  46,  47. 

As  commonly  understood,  an  order  is 
something  in  the  nature  of  a  bill  playable  In 
money  or  something  else,  but  in  a  more  ex- 
tensive sense  it  includes  a  direction  or  re- 
quest to  pay  over  money  or  other  things  npon 
the  credit  of  the  drawer,  although  to  be  car- 
ried by  the  payee  as  the  mere  servant  of  tbe 
drawer  to  him,  or  to  be  applied  to  his  use. 
State  V.  Nevins,  28  Vt  619,  621. 

An  instrument,  otherwise  negotiable  in 
form,  payable  to  a  person  named,  but  witb 
the  words  added  "or  to  his  order"  or  "to 
bearer,"  or  words  equivalent  thereto.  Is  in 
the  former  case  payable  to  the  written  order 
of  such  person,  and  in  the  latter  case  payable 
to  the  bearer,    av.  CJode  Idaho  1901,  S  2867. 

Bills  of  escoluuice  dlstlnsiilsl&ed. 

An  order  for  the  payment  of  a  certain 
sum  in  merchandise  is  not  a  bill  of  ex- 
change. "It  does  not  come  within  the  pro- 
visions of  the  law  merchant,  and  none  of  its 
doctrines  can  apply  to  it  It  is  too  well  set- 
tled to  need  the  citation  of  authority  that  it 
is  essential  to  a  bill  of  exchange  that  it 
should  be  drawn  for  mon^,  and  all  drafts 
or  orders  drawn  for  other  commodities  oper- 
ate only  as  an  authority  to  receive  the  con- 
tents, and  the  holders  of  them  are  not  bound 
to  apply  either  the  speed  or  the  formalities 
required  in  conducting  a  bill  of  exchange, 
and,  when  they  sue,  must  resort  to  the  orig- 
inal cause  of  action."  Coyle's  Ex'rs  v.  Sat- 
terwhite's  Adm*r,  20  Ky.  (4  T.  B.  Mon.)  124; 
Auerbach  v.  Pritchett,  68  Ala.  461,  467. 

Orders  are  not  put  upon  the  footing  of 
bills  of  exchange,  but  differ  from  bills  and 
notes  in  that  they  are  not  negotiable,  and 
are  only  prima  facie  evidence  of  a  debt,  of 
themselves  not  sufficient  to  sustain  a  recov- 
ery without  proving  a  consideration.  It  is 
not  an  extinguishment  of  a  precedent  de- 
mand, and,  if  an  action  be  brought  on  the 
original  liability,  evidence  of  the  demand, 
protest,  and  notice  is  not  necessary.  Johnson 
V.  Warden,  1  Tenn.  Cas.  670,  671. 

An  order  payable  in  lumber  is  not  a  bill 
of  exchanga  An  order  for  the  payment  of 
a  certain  sum  in  chattels  does  not  legally 
import  an  undertaking  by  the  drawer  that 
the  payee  shall  obtain  the  chattels,  nor  that 
the  drawer  will  be  answerable  to  him  for  the 
value  of  them  on  the  drawee's  refusal  to  ac^ 
cept  or  pay  the  order.  Tbe  law  and  inci- 
dents of  a  bill  of  exchange  do  not  attach  to 
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tfncli  an  Instnmient  Sean  r.  Lawrfaiee*  81 
Ma8&  as  Onj)  207,  200;  Hyland  t.  Blod* 
fett,  9  Or.  ie6»  167p  42  Am.  B«p.  TM. 

Gkeck* 

The  word  "orden,''  as  used  la  Act  IIL 
Not.  6,  1849,  S  2,  providing  that  "all  actions 
founded  upon  •  •  ^  bills  of  exchange, 
orders,"  etc.,  shall  be  commenced  within  five 
years  after  the  cause  of  action  shall  have  ac- 
croed,  means  informal  bills  of  exchange,  and 
Includes  a  check.  Rogers  ▼.  Durant,  11  Sup. 
Ct  764,  755,  140  U.  S.  298,  86  L.  Ed.  48L 

As  equitable  assicuiient* 

See  "Equitable  Assignment" 

As  eTidenee  of  debt. 

It  has  been  declared  by  this  court  that, 
tj  the  common  law,  orders  were  not  such 
eridences  of  debt  as  could  be  sued  upon,  and 
that  the  drawer,  in  the  event  of  nonpayment, 
could  only  be  sued  upon  his  original  liability. 
Lancaster  y.  Arendell,  49  Tenn.  (2  Helsk.) 
434,439. 

An  order  is  only  prima  facie  evidence 
of  a  debt,  of  itself  not  sufficient  to  make  a 
recovery  without  proving  a  consideration  ac^ 
cording  to  the  principles  of  the  common  law. 
The  giving  of  a  blL*  of  exchange,  and  much 
lees  an  order,  is  not  of  itself  an  extinguish- 
ment of  a  precpdeai  debt  It  may  eventually 
be  80  in  relation  te  a  bill  of  exchange  by  re- 
ceiving payments,  or  negligence  in  keeping 
it  too  long  without  presenting  it  hy  which 
meanp  the  holder  makes  it  his  own;  and 
this  may  be  the  crse  with  an  order  where  it 
appears  the  drawer  had  funds  in  the  hands 
of  the  drawee,  and,  owing  to  the  negligence 
of  the  payee  for  a  long  time,  the  money  was 
lost  Harwell  t.  McCuUock,  2  Tenn.  (2 
Overt)  275»  277. 

As  good  order. 

"Order,**  as  used  In  a  contract  to  canvass 
for  subscriptions  or  orders  for  serial  publi- 
cations, and  for  the  payment  of  a  certain 
Bum  of  money  for  each  and  every  order  ob- 
tained, means  good  orders.  Newhall  v.  Ap- 
pleton,  9  N.  T.  Supp.  806,  57  N.  Y.  Super. 
Ct  (25  Jones  A  S.)  843. 

As  instntment  In  wsitins* 
''Order,"  as  used  in  Acts  1861-62  (58 
Ohio  Laws,  7),  providing  that  the  compensa 
ti<»  of  the  auditor  is  *to  be  paid  out  of  the 
county  treasury  on  the  order  of  the  county 
commissioners,'*  means  a  written  order,  the 
original  or  an  authenticated  copy  of  which 
will  constitute  a  warrant  and  a  voucher  to 
the  treasurer  tor  the  money  paid  in  pursu 
ance  <rf  it  Cricket  v.  State,  18  Ohio  St 
A.  28. 

"Order,"  as  contained  in  a  writing  ac- 
knowledging the  receipt  by  a  third  person 
6WD8.AP.— 10 


of  legacies  tiom  an  executor,  to  be  held  1b' 
trust  which  such  person  agreed  to  retain  un- 
til the  legatees  should  become  of  full  age^ 
and  to  pay  the  same,  with  interest  to  them, 
by  an  order  from  the  executor,  did  not  mean 
a  written  instrument  but  any  express  direc- 
tion for  such  payment  Treat  v.  Stanton,  14 
Conn.  440. 

As  readevlas  Instrument  negotlaUe. 

"Order"  or  "bearer,"  when  used  in  a 
note  or  bill,  are  words  of  negotiability,  with- 
out which,  or  other  equivalent  words,  the 
instrument  will  not  possess  that  quality; 
and  the  use  of  either  of  these  expressions 
by  the  drawer  of  a  bill  or  the  maker  of  a 
note  must  be  regarded  as  indicating  his  in- 
tention that  the  papers  should  be  negotiable. 
Mechanics'  Bank  v.  Straiten,  •42  N.  Y.  365, 
366;  United  States  v.  White  (N.  Y.)  2  Hill,  69, 
62,  87  Am.  Dec.  874;  Porter  v.  City  of  Janes- 
viUe  (U.  S.)  8  Fed.  617,  619. 

The  words  "order"  or  "bearer,**  or  some 
word  of  similar  import  are  essential  to  the 
negotiability  of  a  bill  of  exchange,  but  are 
not  essential  to  its  validity  as  a  bill.  Sale- 
mon  V.  Pioneer  Co-operative  Co.,  21  Fla.  874, 
381,  68  Am.  Bep.  667  (citing  Daniel,  Neg. 
Inst  104). 

The  terms  "order"  or  "bearer"  are  con- 
venient and  expressive  to  be  used  in  nego- 
tiating instruments,  to  communicate  the 
quaUty  of  negotiability,  but  they  are  not  the 
only  words  that  can  be  so  used,  but  there 
are  some  equivalent  words  which  will  an- 
swer the  same  purpose.  Whitney  Nat.  Bank. 
V.  Gannon,  27  South.  948»  960,  62  La.  Ann. 
1484. 

So  commonly  are  the  terms  "or  order^ 
and  "or  bearer"  employed  in  commercial  in- 
struments that  we  are  apt  to  suppose  them 
essential  to  negotiability.  It  is  otherwise. 
Words  are  but  the  signs;  thought  is  chiefly 
valuable.  "Order"  or  "bearer"  are  conven- 
ient and  expressive^  but  clearly  not  the  only 
words  that  will  communicate  the  quality  of 
negotiability.  Baymond  t.  Middleton,  29  Pa.. 
(5  Casey),  629,  680. 


Pnrttonlav  Instraments. 

The  following   written    request: 


••Mr. 


Campbell,  please  give  John  Kepper  $10.00. 
Prank  Nefl"— is  an  "order  for  the  payment 
of  money,"  within  Oen.  St  c  162,  S  1,  relat- 
ing to  the  crime  of  forgery,  though  the  per- 
son to  whom  it  is  addressed  is  not  indebted 
to  the  drawer  or  bound  to  comply  with  the 
request  Commonwealth  t.  Kepper,  114 
Mass.  278,  280. 

A  forged  Instrument  of  writing  in  the 
following  terms:  "Bir.  Davis,  pleas  let  the 
l>oy  have  6  dolers  for  me.  B.  W.  Earl"— le- 
an "order  for  the  payment  of  money,"  with- 
in the  statute  relating  to  forgery.  Bvans  v. 
SUte^  8  Ohio  St  196,  199,  70  Am.  Dec  9& 
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▲  paper  pnrportiiif  t»  authorte  the 
bearer  to  solicit  aabscriptions  for  a  labor 
organisation  la  not  an  **order  for  money/' 
within  the  atatnte  making  such  an  instru- 
ment the  subject  of  forgery.  An  "order  for 
money"  has  a  well-understood  meaning,  and 
would  hardly  include  the  case  of  one  who  re- 
quests or  directs  another  to  solicit  and  re- 
e^ye  subscriptions.  People  y.  Smith,  70  N. 
W.  466,  112  Mich.  192,  67  Am.  St  Rep.  992. 

An  "order"  for  the  delivery  of  goods, 
within  the  meaning  of  a  statute  making  it 
criminal  to  forge  an  order  for  the  delivery 
of  goods,  does  not  include  the  element  that 
the  person  whose  name  is  forged  should 
have  goods  in  the  hands  of  the  drawee. 
Commonwealth  v.  Fisher,  17  Mass.  46,  47. 

An  Instrument  reading:  "Mr.  Seward, 
Sir,  Let  the  bearer  trade  I13.2G  and  you  will 
oblige,  yours,  etc.  August  16,  1809,  Samuel 
Layton" — ^is  an  "order  for  the  delivery  of 
goods,"  the  forging  of  which  will  Justify  a 
conviction  under  a  statute  affixing  a  penalty 
for  forging  an  order  for  the  delivery  of 
goods.    People  v.  Shaw  (N.  Y.)  6  Johns.  236. 

An  order  as  follows:  *'D.,  let  A.  have 
the  amount  of  ^  in  goods,  and  I  will  settle 
with  you  next  week,"  signed  "D." — ^is  not 
an  "order  for  the  delivery  of  goods,"  with- 
in the  meaning  of  section  3702  of  the  Re- 
vised Ck>de,  providing  that  the  false  making, 
etc.,  of  an  order  for  the  delivery  of  goods, 
shall  constitute  forgery.  Horton  v.  State,  53 
Ala.  488,  494. 

An  order  for  the  delivery  of  goods  is 
given  when  the  party  has  a  right  to  have 
the  goods  delivered;  a  warrant  is  when  the 
person  has  a  right  and  warrants  the  person 
who  has  the  goods  to  deliver  them  as  far  as 
he  is  concerned.  Reg.  v.  Illldge,  2  Car.  &  K. 
871,874. 

ORDER  <In  Parliamentary  Law). 

A  resolution  or  order  is  not  a  law,  but 
merely  the  form  in  which  the  legislative 
body  expresses  an  opinion.  An  ordinance 
cannot  be  repealed  or  sustained  by  an  order 
or  resolution.  Chicago  &  N.  P.  R.  Co.  v. 
City  of  Chicago,  51  N.  B.  596,  598,  174  111. 
439. 

An  order  of  a  municipality  is  not  a  law, 
but  merely  the  form  In  which  the  legislative 
body  expresses  an  opinion,  while  an  ordi- 
nance prescribes  a  permanent  rule  of  gov- 
ernment An  order  is  of  a  special  temporary 
character.  Village  of  Altamont  v.  Baltimore 
Jb  O.  S.  W.  Ry.  Co.,  56  N.  B.  340,  841,  184  111. 
47. 

"Ordered,"  as  used  in  Act  April  17,  1874, 
c.  45,  repealing  Acts  13th.  Gen.  Assem.  c.  65, 
relating  to  the  empowering  of  cities  to  pro- 
vide for  the  improvements  of  their  streets 
and  to  assess  the  cost  thereof  upon  adjacent 


lots,    section   7  providing  that  the    repeal 
should  not  prevent  the  completion  of   any 
public   improvement    "now    ordered    or    in 
progress,"    means   something   more  tban    a 
resolution  of  the  council  of  the  city,   -w^liich 
simply  authorizes  the  proper  committee    to 
adv^Use  for  bids  for  the  work  of  improv- 
ing a  street,  indicating  that  payment  -would 
be   made   therefor  by   special   assessments 
upon  the  abutting  property,  and  which  did 
not   authorize  the  letting  of  the  contract 
No  one  was  or  was  to  be,  by  the  terms  of 
the  resolution,  employed  to  make  the   im- 
provement, and  no  committee  directed  to  con- 
tract therefor.     The  resolution  was   bat   a 
preliminary   step   to   the   ordering  or    con- 
tracting  for    the   work,    simply    containing 
directions  whereby  the  committee  might  as- 
certain the  cost  at  which  it  could  be  done; 
hence  the  work  was  not  "ordered"  and  was 
not  within  the  proviso  of  the  repealing:  act 
Christ  Church  v.  City  of  Burlington,  39  Iowa. 
224,  225. 

Pub.  St,  providing  that  every  way  shall 
be  deemed  to  be  laid  out  under  the  provisions 
of  that  chapter  unless  an  "order  laying  out 
the  way"  declares  the  same  to  be  laid  out 
under  the  law  authorizing  the  assessment  of 
betterments,  will  be  construed  to  refer  to 
the  whole  proceedings  by  which  the  way  is 
laid  out;  rather  than  meaning  some  particu- 
lar step'  or  stage  in  the  proceedings;  and 
hence,  where  two  orders  which  are  con- 
nected by  reference  are  adopted  for  the  pur- 
pose of  laying  out  the  way,  such  orders, 
though  passed  at  different  times,  should  be 
taken  together  and  regarded  as  one  order 
constituting  the  order  laying  out  the  way 
within  the  meaning  of  the  statute.  Masonic 
Bldg.  Ass'n  V.  Brownell,  41  N.  B.  306,  309, 
164  Mass.  806. 

ORDEB  dn  Pimetloe). 

See  "Agreed  Order";  '^Common  Order": 
"Final  Order";  "Interlocutory  Order"; 
"IntermedUte  Order";  "Lawful  Or- 
ders"; "Restraining  Order";  "Speaking 
Order";  "Special  Order." 

Every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a 
Judgment  or  decree,  is  denominated  an  "or- 
der." Ann.  Codes  &  St.  Or.  1901,  §  534;  Rev. 
St  Okl.  1903,  S  4730 ;  Rev.  Codes  N.  D.  1899,  i 
5714;  Comp.  Laws  N.  D.  S  5323;  In  re  Weber, 
59  N.  W.  523,  524;  4  N.  D.  119,  28  L.  R.  A. 
621;  Code  Civ.  Proc.  S.  D.  1903,  |  548;  Rev. 
St.  Wis.  1898,  S  2812;  Rev.  St.  Wyo.  1899, 1 
3751;  Code  Civ.  Proc  S.  C.  1902,  S  401: 
Clark's  Code  N.  C.  1900,  S  594;  Ballinger's 
Ann.  Codes  &  St  Wash.  1897,  i  5080a;  Spo- 
kane &  I.  Lumber  Co.  v.  Stanley,  66  Pac. 
92,  93,  25  Wash.  653;  Code  Iowa  1897,  S  3842; 
Smith  V.  Shawhan,  37  Iowa,  583,  535;  Gvl 
St  Kan.  1901,  S  6015;  Code  Civ.  Proc.  Oil. 
1908,  S  1008;  In  re  Smith's  Estate,  83  Pac. 
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744,  746^  96  Gal. 606;  Ann.  81  Ind.  T.  1899,  | 
M06;  ReT.  St  Utah  1866,  S  8288;  Bates'  Ann. 
St  (Mda  1J904,  |  6810;  BenUey  t.  Jones  (N. 
Y4  4  How.  Piac  886;  Wesley  t.  Bennett  (N. 
I.)  6  Abb.  Prac.  12,  18. 

A  direction  of  a  eoort  or  Jndge  made 
as  iirescrlbed  by  law  In  an  action  or  spe- 
cial proceeding,  unless  it  Is  contained  In  a 
Jndgmmit  is  an  order.  Code  Glr.  Proc.  N. 
T.  1809,  S  767;  In  re  Lima  &  H.  F.  Ry.  Co., 
22  N.  X.  Snpp.  967,  069,  68  Hun,  252;  Meyers 
r.  Becker  (N.  Y.)  29  Hnn,  667,  578. 

The  word  "order^  refers  to  an  order 
made  in  a  dTil  action  or  special  proceeding. 
Code  GiT.  Proc  N.  ¥.  1899,  S  8343,  snbd.  20. 

Brery  direction  of  a  court  or  Judge  is 
an  order,  whether  merely  made  in  writing 
or  entered  in  the  minutes.  Von  Schmidt  y. 
Widber,  99  Cal.  511,  84  Pac  109,  110  (citing 
Ck>de  Ciy.  Proc  S  1003). 

An  '*ordeif*  Is  defined  by  Oode,  f  2922, 
as  a  direction  of  a  court  entered  in  writing. 
BerrybUl  y.  Smith,  60  N.  W.  495,  496,  51 
Iowa,  127. 

As  used  In  the  Probate  Code,  an  order 
Is  eyery  direction  entered  of  record  or  giyen 
in  writing  by  a  county  court  and  not  in- 
cluded in  a  decree.  Rer.  Codes  N.  D.  1899, 
I  6235. 

An  order  is  interlocutory,  and  made  on 
motion  or  petition.  An  "order"  has  been 
defined  to  be  "any  direction  of  a  court  other 
than  a  Judgment  or  decree  made  in  a  cause." 
People  y.  Circuit  Court  of  Cook  County, 
48  N.  B.  717,  722,  169  lit  201  (citing  And. 
Law  Diet  p.  738). 

An  "order"  or  Judgment  is  the  decision 
of  the  court  It  may  be  formulated  in  writ- 
ing by  the  Judge  or  declared  by  him  orally. 
Allen  y.  Yoje,  89  N.  W.  924,  926,  114  Wis.  1. 

Under  the  Code  the  word  "order"  means 
a  written  direction  of  a  court  or  Judge,  other 
tban  a  Judgment  and  not  Included  in  it;  so 
that  where  the  notice  of  motion  asked  to 
strike  out  the  answer  on  the  ground  of  the 
friyolousness  thereof,  or  for  such  other  or 
further  order  as  should  be  deemed  proper. 
Judgment  on  account  of  the  friyolousness  of 
the  answer  could  not  be  giyen.  Darrow  y. 
Miner  (N.  Y.)  5  How.  Prac.  247. 

In  considering  whether  a  certain  order 
was  appealable  under  a  statute  giying  an 
appeal  from  "any  fecial  order  made  after 
judgment"  the  court  said:  '*The  question  is, 
what  is  an  order?  It  may  be  defined  to  be 
the  Judgment  or  conclusion  of  the  court 
upon  any  motion  or  proceeding.  It  means 
cases  where  a  court  or  Judge  grants  afflrm- 
atiye  relief  and  cases  where  relief  is  de- 
nied. This  is  apparent  from  the  language 
of  the  statute  Itself,  which  giyes  an  ap- 
peal from  an  ordar  refusing  to  change  the 
place  of  trial,  etc" — ^and  held  that  an  appeal 
would  lie  from  an  order  refusing  to  quash 


an  ezecntioB.    OUlmmn  y.  Contra  Costa  Co.. 
8  Cat  62,  57,  68  Am.  Dec  290. 

The  order  from  which  an  appeal  Is  ml- 
lowed  when  "it  inyolyes  the  merits  of  the 
action  or  some  part  thereof,  or  affects  a  sub- 
stantial right"  must  be  something  different 
from  a  decision  during  the  actual  progress 
of  the  trial,  disposing  of  some  claim  made 
by  either  party,  affecting  the  relief  to  be 
granted,  and  something  other  than  a  con- 
clusion of  law  Included  in  the  decision  on 
which  the  Judgment  In  whole  or  in  part 
is  to  be  entered.  But  by  the  definition  of  an 
"order,"  as  giyen  by  the  Legislature  and 
written  in  the  Code,  no  direction  of  a  court 
or  Judge,  made  and  entered  in  writing  and 
included  in  a  Judgment  is  an  order.  So, 
when  an  action  is  tried  before  the  court 
without  a  Jury,  and  a  decision  is  made  dis- 
posing of  the  case,  except  that  a  reference 
is  directed  to  take  an  account  and  an  order 
is  entered  in  conformity  to  the  decision,  an 
appeal  from  such  order  will  be  dismissed. 
The  decision  can  only  be  reylewed  on  an 
appeal  from  the  Judgment  Until  the  ac- 
count has  been  taken,  and  all  questions 
arising  upon  it  haye  been  disposed  of  at 
Special  Term,  the  order  entered  on  the  final 
decision  does  not  become  a  "Judgment" 
within  the  meaning  of  that  word  as  de- 
fined by  the  Code.  Lawrence  y.  Farmers' 
Loan  &  Trust  Co.  (N.  Y.)  16  How.  Prac  57, 
60,  61. 

A  direction  of  a  court  not  contained  in 
a  Judgment  is  an  order.  Phipps  y.  Carman 
(N.  Y.)  26  Hun,  618,  519. 

A  bill  of  exceptions  reciting  the  doing 
of  a  certain  act  without  any  order  of  court 
is  to  be  construed  as  meaning  without  a 
special  order  for  that  purpose,  and  not  as 
meaning  without  authority  from  the  court 
or  sanctioned  by  it  Blanchard  y.  Ferdi- 
nand, 132  Mass.  889,  891. 

As  Jndgineat* 

An  order  of  court  "as  distinguished 
from  a  final  Judgment  is  the  Judgment  or 
conclusion  of  the  court  upon  any  motion  or 
proceeding."  In  re  Rose's  Estate,  22  Pac. 
86,  87,  80  CaL  166. 

The  distinction  between  an  order  and  a 
Judgment  is  clearly  made  in  the  Code.  An 
order  is  the  decision  of  a  motion;  a  Judg- 
ment is  the  decision  of  a  trial.  Bentley  v. 
Jones  (N.  Y.)  8  Code  Rep.  37,  38.  A  decision 
of  the  court  upon  demurrer  is  not  an  order, 
but  a  judgment  Bentley  y.  Jones  (N.  Y.) 
4  How.  Prac.  835. 

An  order  can  in  no  sense  be  considered 
a  Judgment  People  y.  Logan,  1  Ney.  110, 
114. 

A  Judgment  is  a  final  determination  of 
the  rights  of  the  parties  to  an  action,  while 
eyary  direction  of  a  court  made  or  entered 
in  writing,   but  not  included   in  the  Judg- 
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menu  Hi  denominated  an  "order."     Sellers 
V.  Union  Lumberinc  Co.,  86  Wis.  388,  400. 

By  Gode»  S  400,  an  order  ia  a  decision 
on  a  motion,  and  ia  expressly  distinguished 
from  a  Judgment  Rae  t.  Hartean  (N:  Y.)  7 
Daly,  95,  99. 

The  distinction  between  an  order  and 
a  final  Judgment  is  tliat  the  former  ia  a 
decision  made  during  the  progress  of  the 
cause,  either  prior  or  subsequent  to  final 
Judgment,  settling  some  point  of  practice  or 
some  question  collateral  to  the  main  issue 
presented  by  the  pleadings,  and  necessary 
to  be  disposed  of  before  such  issue  can  be 
passed  upon  by  the  court,  or  necessary  to 
be  determined  in  carrying  into  execution 
the  final  Judgment  The  latter  is  the  de- 
termination of  the  court  upon  the  issues 
presented  by  the  pleadings,  which  ascer^ 
tains  and  fixes  absolutely  and  finally  the 
rights  of  the  parties  in  the  particular  suit 
in  relation  to  the  subject-matter  in  litiga- 
tion, and  puts  an  end  to  the  suit  Loring 
y.  lUsley,  1  Cal.  24,  27,  28. 

The  terms  •'Judgment'*  "decree,**  •*de- 
dsion,"  and  *'order'*  are  more  or  less  cog- 
nate as  applied  in  legal  proceedings,  and 
closely  allied  in  meaning,  especially  under 
our  system  of  practice,  where  we  do  not  dis- 
tinguish between  forms  of  actions  at  law 
or  suits  in  chancery.  The  term  "order"  is 
not  infrequently  used  in  a  more  restricted 
sense  than  the  word  "Judgment"  It  may 
be  defined  to  be  a  command,  direction,  or  de- 
cision of  the  court  or  Judge  on  some  inter- 
mediate point  or  issue  in  the  case,  but 
without  finally  disposing  of  the  main  issue 
or  issues  in  the  cause.  Then  it  ia  a  mere 
interlocutor.  But  the  term  is  sometimes 
given  a  more  extensive  signification,  eyen 
in  legal  controyersies,  and  is  occasionally 
used  as  a  synonym  of  "Judgment"  or  "de- 
cree." Halbert  y.  Alford  (Tex.)  16  8.  W. 
814,  815. 

Under  a  notice  tliat  plaintiff  would  moye 
for  an  order  that  the  answer  to  the  com- 
plaint be  stricken  out  on  the  ground  of  the 
friyolousness  thereof,  with  costs,  or  for  such 
•other  or  further  order  as  the  Justice  shall 
deem  proper  to  grant  the  plaintiff  is  not 
entitled  to  a  Judgment  Under  the  Code, 
defenses  may  be  stricken  out  on  motion, 
and,  if  the  answer  be  friyolous,  the  plaintiff 
may  moye  for  Judgment  In  the  notice  of 
motion  for  an  order,  had  the  word  "Judg- 
ment" or  "relier*  been  used  in  its  stead, 
the  objection  might  possibly  haye  been  dis- 
regarded, but  in  the  CJode  the  word  "order" 
is  made  to  exclude  the  idea  of  the  Judg- 
ment It  means  a  written  direction  of  a 
court  or  Judge  other  than  a  Judgment  and 
not  contained  in  it  Under  the  Oode  the 
words  '^rule^*  and  "order"  in  no  case  mean 
a  Judgment  Darrow  t.  Miller  (N.  Y.)  3 
Code  Bep.  241,  243. 


As  order  as  emteved  by  elerk. 

The  term  "order,"  as  used  to  Code,  f 
332,  authorizing  an  appeal  from  an  order 
within  30  days  after  written  notice  of  tlie 
order  shall  have  been  giyen  to  the  party 
appealing,  means  the  order  as  entered  ^with 
the  clerk,  and  not  the  mere  decision  of  the 
Judge.  Gallt  y.  Finch  (N.  Y.)  24  How.  Prac. 
193,  194. 

Under  the  definition  in  Code  Ciy.  Proc. 
I  1003,  it  ia  held  that  an  Instrument  sisrned 
by  the  court  adjudging  an  injunction  no 
longer  in  force,  and  not  filed  with  the  clerk 
or  altered  in  the  minutes  of  the  court  was 
not  an  order  dissolylng  the  injunction.  I>ey- 
lin  y.  Bydberg,  04  Pac.  396,  397,  132  CaL 
324. 

Order  «t  motliim  for  new  trial* 

In  Neyada  it  was  held  that  the  word 
"order,"  in  section  332  of  the  Practice  Act 
proyidlng  for  a  statement  on  appeal  from  a 
Judgment  or  order,  does  not  refer  to  an  or- 
dinary order  upon  a  motion  for  a  new  trial. 
Johnson  y.  Wells,  Fargo  ft  Co.,  6  Ney.  224,  S 
Am.  Rep.  245. 

Peremptory  tan  dawns* 

Within  the  contemplation  of  a  statute 
proyidlng  for  the  punishment  ss  for  a  con- 
tempt of  disobedience  of  any  lawful  order, 
decree,  or  process  of  any  court  of  record,  a 
peremptory  mandamus  is  an  order,  and  the 
yiolation  of  such  writ  may  be  punished  as 
a  contempt  of  court  People  y.  Rochester 
&  S.  L.  R.  Co.,  76  N.  Y.  294,  300. 

Bale  distlngalslied. 

The  words  "rule"  and  "order,**  when 
used  in  a  statute,  haye  a  definite  significa- 
tiOB.  They  are  different  in  their  nature  and 
extent  A  rule,  to  be  yalid,  must  be  gen- 
eral in  scope  and  undiscriminating  in  its 
application;  an  order  is  specific  and  limited 
in  its  application.  The  function  of  an  order 
relates  more  particularly  to  the  execution  or 
enforcement  of  a  rule  preyiously  made. 
Thus,  a  proyislon  that  a  board  of  pilot  com- 
missioners may  make  rules  for  the  goyem- 
ment  of  pilots  does  not  authorize  the  com- 
missioners to  order  pilots  who  own  and 
operate  their  boats,  and  haye  the  same  fully 
manned,  to  allow  another  pilot  to  cruise  on 
the  boat  Morris  y.  Board  of  Pilot  Com*rs, 
30  Atl.  667,  669,  7  Del.  Ch.  136. 

Balias  on  appeal  from  am  order* 

A  decision  of  the  general  term  upon  ap- 
peal for  an  order  is  also  an  order.  Phipps 
y.  Carman  (N.  Y.)  26  Hun,  618,  619;  Ford  y. 
Dayid  (N.  Y.)  13  How.  Prac.  193,  196. 

Bnlias  mm.  demarrer* 
The  distinguishing  characteristic  of  a 
Judgment  is  that  it  is  final,  while  that  of 
an  order,  where  it  relates  to  proceedhigs 
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in  an  aetioB,  to  tbat  it  is  int^ocntorj.  The 
decLdon  upon  an  laane  of  law  either  ans- 
tftining  or  oyerrnllng  a  demnmr  is  llnal  in 
its  character,  aince,  unless  reversed  on  ap- 
peal, Jndffment  most  be  entered  in  conform- 
ity to  the  decision;  bat  It  is  very  much  a 
matter  of  course,  when  a  demurrer  is  al- 
lowed, to  permit  the  party  whose  pleading  is 
ftmnd  defeetlTe  to  amend,*  or  when  the  de- 
fflvrer  is  OTemUed,  and  it  appears  to  have 
been  interposed  in  good  faith,  to  allow  the 
party  to  plead  over  upon  payment  of  costs. 
Ttet  part  of  the  decision  which  allows  fur- 
ther pleading  in  the  action  cannot,  of  course, 
be  regarded  as  final  in  its  character.  The 
Bost  that  can  be  said  of  such  a  decision  is 
that  It  is  a  conditional  Judgment  It  is 
tnaJogons  to  the  old  rule  for  Judgment  in- 
terlocutory. It  is  therefore  no  very  great 
misnomer  to  call  such  a  decision  an  *'order." 
NoHon  T.  Western  R.  Corp.  (N.  Y.)  10  How. 
Prac  97,  89. 

The  adjudication  of  a  demurrer  is  the 
trial  of  an  Issue  of  law,  and  the  decision 
thereon  is  a  Judgment,  and  not  an  order. 
Bentley  y.  Jones  (N.  Y.)  8  Code  Rep.  ^7,  Sa 

An  appeal  from  an  ordor  sustaining  a 
demurrer  is  sufficient,  and  in  effect  an  ap- 
peal from  a  Judgment  on  the  demurrer. 
People  T.  Jordan,  4  Pac.  683,  684,  66  Oal. 
«44. 

Under  Code,  S  400,  providing  that  a 
judgment  is  the  final  determination  of  the 
righti  of  the  parties  in  the  action,  a  de- 
cision oTerruling  a  demurrer  to  the  com- 
plaint and  giving  leave  to  anawor  is,  while 
the  prlTllege  to  answer  continues,  an  or- 
der, and  not  a  Judgment.  Ford  y.  David 
(N.  Y.)  8  Abb.  Prac.  886,  887;  Id.  (N.  Y.) 
IS  How.  Prac.  193.  195. 

Under  Code,  S  245,  providing  that  a 
judgment  is  the  final  determination  of  the 
righiB  of  the  party  in  the  action,  the  deci- 
rion  of  the  Special  Term  sustaining  a  de- 
murrer, and  ordering  Judgment  for  defend- 
ant unless  the  plaintiff  shall  amend  within 
I  specified  time,  is  not  a  Judgment,  but  is 
an  order.  Phipps  v.  Van  Gott  (N.  Y.)  4  Abb. 
Prac  90,  92. 

Baling  mm  evldenee* 
Under  Code  Civ.  Proc.  S  1008,  defining  an 
order  as  every  direction  of  a  court  or  Judge 
made  or  entered  in  writing  and  not  in- 
eladed  in  a  Judgment,  a  rule  made  during 
the  progress  of  a  trial,  excluding  or  ad- 
mitting evidence,  is  not  an  order.  McGulre 
r.  Drew,  28  Pac  812,  814.  83  CaL  225. 

UawHttea  ovdev. 
In  Judicial  proceedings  an  order,  as  con- 
tradistinguished from  a  Judgment,  is  often 
defined  as  one  reduced  to  writing  and  en- 
tered in  the  records  of  the  court,  but  that 
1i  l7  no  means  saying  that  such  only  is 


an  order,  Theare  must,  in  the  nature  of 
tilings,  be  an  order  of  the  court  before 
it  is  or  can  be  written  out  in  the  records 
of  the  court  by  the  clerk.  The  natural 
ordinary  meaning  of  the  word  includes 
written  as  well  as  unwritten  orders,  and 
there  is  no  reason  in  the  policy  of  the  law 
or  in  the  nature  of  things  for  excluding 
unwritten  orders  when  the  term  "order"  is 
used  in  the  statute  providing  that  every 
person  who  necessarily  or  willfully  ab- 
stracts any  rule  or  order  of  any  court  of 
the  United  States  shall  be  imprisoned  not 
more  than  12  months  and  fined  not  more 
than  1300.  United  States  v.  Terry  (U.  S.) 
41  Fed.  T71,  778. 


OBDEB  AXTEOnMO  FUBUO  BIOHT. 

See  "PubUc  Right*' 

OBBEB     AFFEOTIHO     SXnBSTAHTZAX. 
BIOHT. 

See  "Substantial  Right" 

OBDEB  nnroLvmo  thb  iibbits* 

See  ''Merits." 

OBDEB  OF  APPEAXi. 

An  appeal  is  a  method  of  revising  a  de- 
fective Judgment  Code  Prac.  art.  558.  An 
order  of  appeal,  which  is  absolutely  neces- 
sary, is  the  first  step  in  the  process  by  which 
the  cause  is  brought  within  the  Jurisdiction 
of  the  Supreme  Court  Gagneaux  v.  Deso- 
nler,  29  South.  282,  284, 104  La.  648. 

OBDEB  OF  OOHDEMNATIOE. 

The  order  of  condemnation  made  by  the 
i  circuit  court  of  the  county  on  return  of  the 
•  execution  and  the  Justice's  Judgment  and  the 
;  papers  in  the  case,  after  a  levy  of  the  execu- 
!  tion  from  the  Justice's  court  on  land,  is  not  h 
I  Judgment  for  money  such  as  awards  execu- 
tion, but  is  merely  an  action  of  the  court  of 
record  in  aid  of  the  magistrate's  Judgment 
and  execution.    It  gives  no  lien,  but  merely 
continues  a  lien  of  the  levy.    Courtland  Wagon 
Co.  V.  Shields  (Tenn.)  56  S.  W.  276,  277  (citing 
Mann  v.  Roberts  [Tenn.]  11  Lea,  57;    Ash- 
worth  v.  Demier  [Tenn.]  1  Baxt  828). 

OBDEB  OF  FUBIJCATIOH. 

An  order  of  publication  is  a  mode  of 
service  as  a  requisite  to  Jurisdiction.  A  per- 
son may  know  that  an  action  is  pending 
against  him,  and  he  may  know  that  notice  by 
an  order  of  publication  was  intended  for  him, 
yet  such  knowledge  will  not  supply  the  place 
of  a  proper  order  published  with  substantial 
correctness.  Green  v.  Meyers,  72  S.  W.  128, 
129,  98  Mo.  App.  438. 
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OBDEB  OF  MALE. 

A  writ  Issued  under  CMe  OiT.  Proc  | 
684^  reciting  the  judgment,  and  directing  the 
officer  to  execute  the  Judgment  by  making  a 
sale  required  for  its  enforcement,  In  analogy 
to  the  former  equity  practice,  is  usually  term- 
ed an  "order  of  sale."  Tregear  ▼.  Btiwanda 
Water  Co.,  18  Pac  868,  660,  76  CaL  637,  9 
Am.  St  Rep.  246. 

The  terms  **order  of  sale,"  and  **ezecn- 
tion"  are  used  Interchangeably.  Whether  the 
writ  which  the  officer  holds  be  called  an  exe- 
cution or  an  order  of  sale,  it  is  but  a  written 
command,  under  the  seal  of  the  court,  au- 
thorising and  directing  him  to  execute  its 
judgment  Burkett  ▼.  Claric,  64  N.  W.  1118, 
1115,  46  Neb.  466  (citing  Kelley  T.  Vincent, 
8  Ohio  St  416). 

ORDER  TO  SHOW  CAUSE. 

An  order  to  show  cause  why  a  party 
should  not  be  punished  for  contempt  is  a 
"paper  to  bring  a  party  into  contempt,"  with- 
in the  meaning  of  Code,  S  1016,  providing  that 
seryice  of  any  paper  to  bring  a  party  into 
contempt  cannot  be  made  on  an  attorney  in- 
stead of  on  the  party.  Golden  Gate  Consol. 
Hydraulic  Min.  O).  y.  Superior  Ck>urt  of  Yu- 
ba, 8  Pac  628,  631,  66  GaL  187. 

ORDERLY. 

ECy.  St  8  4203,  proyides  for  the  granting 
of  licenses  to  merchants  to  sell  liquor,  and 
declares  that  no  such  licenses  shall  be  grant- 
ed to  any  person  of  bad  character,  or  who 
does  not  keep  an  orderly,  law-abiding  house. 
The  term  "orderly,  law-abiding  house"  is  not 
defined  in  the  statute,  and  it  was  contended 
that  the  phrase  meant  a  house  where  no 
brawls  or  fights  take  place,  where  the  citizen, 
gentleman,  or  lady  may  deal  undisturbed  by 
violence  or  fear  of  violence  and  insult,  where 
everything  is  done  peaceably  and  orderly,  and 
tuat,  though  a  person  may  have  engaged  in 
the  illegal  sale  of  liquor  prior  to  his  appli- 
cation for  a  license,  he  may  keep  an  orderly, 
law-abiding  house.  It  was  held,*  however, 
that  the  county  court,  within  whose  discre- 
tion the  granting  of  such  licenses  is  placed, 
did  not  abuse  that  discretion  by  refusing  to 
grant  to  one  who  had  sold  liquor  without  a 
license,  and  who  had  further  violated  the  law 
by  selling  to  minors.  Appeal  of  Gaudill  (Kj{) 
Oo  S.  W.  723. 


ORDINANCE. 

See  "Proper  Ordinance.** 

All  ordinances,  see  "All.* 

All  other  ordinances,  see  "All  Other.** 

In  Dill.  Mun.  Corp.  (4th  Sd.)  S  807,  it  is 
said  that  in  this  country  the  word  "ordi- 
uance*'  is  limited  in  its  application  to  the 


acts  or  regulations  in  the  nature  of  local 
laws,  passed  by  the  proper  assembly  or  ^ot- 
eming  body  of  the  corporation.  An  '^ordl* 
nance"  means  a  local  law  prescribing  a  gen- 
eral and  permanent  rule.  Citissens'  Oas  db 
Mining  Go.  v.  Town  of  Elwood,  16  N.  BL  624, 
626,  114  Ind.  882;  Shattuck  y.  Smith,  69  N. 
W.  6,  11,  6  N.  D.  56. 

Webster  defines  an  ordinance  to  be  a 
rule  established  by  authority.  Dillon  says: 
"Under  the  general  term  of  'ordinance'  has 
sometimes  been  included  all  the  regulatioas 
by  which  a  corporation  is  governed.  •  ♦  • 
Indeed,  in  general  and  professional  nae  the 
term  'ordinance'  is  almost,  though  not  quite, 
equivalent  in  meaning  to  the  term  'by-law.' " 
State  v.  Swindell,  45  N.  B.  700,  701,  146  Ind. 
527,  68  Am.  St  Rep.  876. 

"Ordinances,"  as  defined  in  Horr  ft  B. 
Mun.  Ord.  S  1,  are  laws  passed  by  the  govern- 
ing body  of  a  municipal  corporation  for  the 
regulation  of  the  affairs  of  the  corporation. 
The  term  "ordinance"  is  now  the  usual  de- 
nomination of  such  acts,  though  in  England 
and  in  some  of  the  states  the  technically 
more  correct  term  of  "by-law"  or  "bye-law" 
is  in  common  or  more  approved  use.  Bills 
V.  City  of  Goshen,  20  N.  B.  116,  117,  117  Ind. 
221,  8  L.  R.  A  261. 

The  terms  "ordinance,"  "by-law,"  and 
"municipal  regulation"  have  substantially  the 
same  meaning,  and  are  defined  to  be  the  laws 
of  the  corporate  district  made  by  the  author- 
ized body,  in  distinction  from  the  general 
laws  of  the  state.  They  are  local  regulations 
for  the  government  of  the  inhabitants  of  the 
particular  place,  and,  though  given  the  force 
of  law  by  the  charter  for  the  purposes  of  the 
municipal  government,  yet  relate  to  that  sole- 
ly, and  prosecutions  ^or  their  violation  have 
no  reference,  as  a  general  rule,  to  the  admin- 
istration of  criminal  justice  by  the  state. 
SUte  v.  Lee,  18  N.  W.  918,  29  Minn.  445. 

An  ordinance  is  in  the  nature  of  a  local 
statute,  and  whether  it  is  reasonable  or  un- 
reasonable is  a  question  of  law  for  the  court 
Bvison  v.  Chicago,  St  P.,  M.  &  O.  R.  Go.,  45 
Minn.  870,  875,  48  N.  W.  6,  U  L.  R.  A.  434. 

The  word  "ordinance,"  as  applicable  to 
the  action  of  a  municipal  corporation,  should 
be  deemed  to  mean  local  laws  passed  by  tbe 
governing  body.    The  Legislature  of  the  state       , 
passes  laws  and  makes  rules  for  the  govern- 
ment of  its  procedure.    So,  a  municipal  cor-       ' 
poration    passes    laws,   called   "ordinances,"       I 
and  enacts  rules.    The  same  distinction  tiiat       | 
exists  between  laws  and  rules  made  by  tbe       , 
Legislature  should  be  held  to  exist  between       I 
rules  and  ordinances  enacted  by  a  munidpai       | 
corporation.    Laws  1883,  c.  296,  S  24,  proTid-       i 
lug  that  no  ordinances  shall  be  adopted  ex- 
cept  by  a  two-thirds  vote,  does  not  apply  to       | 
rules  of  order  of  a  city  council.    Armatage 
V.  Fisher,  26  N.  Y.  Supp.  864,  867,  74  Hon. 
167. 
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Tbm  word  "ardinaBoe"  means  Bomethlns 
mora  than  a  verbal  motUm  rabaequently  r»- 
dneed  to  writing  by  a  derk  or  secretarj  of 
the  local  board.  Its  nse  in  a  statute  proTldr 
Ins  that*  wben  any  grade  Is  to  be  established. 
It  shall  be  the  duty  of  the  township  commit- 
tee to  establish  it  by  ordinance,  which  ordi- 
nance shall  be  entered  on  file  in  the  township 
book.  Intended  to  prescribe  a  certain  formal- 
ity which  would  perpetuate  the  action  of  the 
Gonunlttee,  and  leaye  no  doubt  as  to  its  true 
character.  Maps,  however,  may  be  annexed 
to  and  filed  with  the  ordinance  in  order  to 
make  It  intelligible.  Vanderbeck  y.  Ridge- 
wood  Tp.,  14  Atl.  606,  689,  60  N.  J.  Law  (21 
Yroom)  614. 

An  ordinance  passed  by  the  common 
councU  of  a  municipality  is  a  species  of  legis- 
lation as  much  as  an  act  passed  by  the  Leg- 
islature, though  the  body  passing  it  is  sub- 
ordinate in  its  character  and  created  by  the 
Legislature  itself;  hence  the  rule  which 
makes  Toid  a  contract  for  a  contingent  com- 
pensation for  obtaining  legislation  applies 
as  well  as  to  the  conunon  council  of  a  dty  as 
the  Legislature  of  the  state.  Grichfield  v. 
Bermndez  Asphalt  Paying  Co.,  61  N.  E.  662, 
556, 174  IlL  466»  42  L.  R.  A.  347. 

An  "ordinance"  authorizing  an  electric 
light  company  to  use  the  streets,  wben  passed, 
was  a  mere  license  or  offer  to  grant  a  license 
to  the  company,  and  only  became  a  binding 
contract  between  the  dty  and  the  company 
when  the  latter  accepted  it  McWethy  y. 
Aurora  Electric  Light  &  Power  Co.,  67  N.  B. 
9,  12,  202  IlL  218  (citing  People  y.  Central 
Union  TeL  Co.,  61  N.  E.  428,  102  la  807,  86 
Am.  St  Rep.  838). 


Writiac 

An  ordinance  must  of  necessity  be  in 
writing  before  it  can  be  acted  on  by  a  dty 
connca  Steyenson  y.  Bay  City,  26  Mich.  44, 
47. 

Ai  pnUio  record. 

The  ordinances  of  municipal  corpora- 
tions are  public  records.  Florida  Cent  &  P. 
R.  Ga  y.  Seymour  (Fla.)  38  South.  424,  426. 

By-laws,  mlos,  and  recnlatloiui  synony- 


A  by-law  is  a  law  made  by  a  munldpal- 
itf  for  the  regulation  of  affairs  within  its 
authority;  an  ordinance.  Cent  Diet  In 
general  and  professional  use  the  term  "ordi- 
nance" is  almost,  if  not  quite,  equiyalent  in 
meaning  to  the  term  *'by-law,"  and  is  the 
word  most  generally  used  to  denote  the  by- 
laws adopted  by  munidpal  corporations;  so 
tbat  an  ordinance  granting  a  franchise  is  a 
by-lsw  of  general  or  permanent  nature,  with- 
in Code  1873,  S  482,  requiring  publication  of 
inch  by-laws,  and  proyiding  that  they  shall 
take  effect  and  be  in  force  at  the  expiration  j 


of  flye  days  after  they  haye  been  pnbliahed 
State  y.  Omaha  &  C.  B.  Railway  &  Bridge 
Co.,  84  N.  W.  988,  884,  118  Iowa,  80,  62  L.  R. 
A.  316,  86  Am.  St  Rep.  867. 

Where  a  dty  charter  authorizes  the  coun- 
cil to  ordain  by-laws,  resolutions,  and  regula- 
tions, those  passed  are  ordinances,  for  ordi- 
nances are  regulations  ordained.  K^ner  y. 
Commonwealth,  40  Pa.  124,  129. 

The  terms  *'by-law''  and  "ordinance"  may 
be  used  interchangeably,  being  synonymous. 
Horr  &  B.  Mun.  Ord.  S  1,  defining  "ordinan- 
ces," says:  "Munidpal  ordinances  are  laws 
passed  by  the  goyerning  body  of  a  municipal 
corporation  for  the  regulation  of  the  affalra 
of  the  corporation."  The  term  "ordinance" 
is  the  usual  denomination  of  such  acts, 
though  in  England  and  in  some  of  the  states 
the  technically  more  correct  term  "by-law" 
or  "bye-law"  is  in  common  and  approyed  use. 
The  main  feature  of  such  enactment  is  their 
local,  as  distinguished  from  their  general,  ap- 
plicability of  the  state  laws;  hence  the  word 
"law,"  with  the  prefix  "by"  or  "bye,"  should 
in  strictness  be  preferred  to  the  word  "ordi- 
nance." Bills  y.  City  of  Qoshen,  20  N.  E.  116, 
117,  117  Ind.  221,  8  L.  R.  A.  261. 

"By-laws,"  as  used  in  Gen.  St  S  8323, 
proyiding  that  all  by-laws  of  a  general  or 
permanent  nature,  and  those  imposing  any 
fine,  penalty,  or  forfeiture,  shall  be  publish- 
ed, and  that  such  by-laws  and  ordinances 
shall  not  take  effect  and  be  in  force  until  the 
expiration  of  fiye  days  after  they  haye  been 
published,  is  used  in  its  ordinary  sense,  and 
is  synonymous  with  "ordinances."  The  terms 
imply  one  and  the  same  thing.  National 
Bank  of  Commerce  y.  Town  of  Greneda  (U. 
S.)  44  Fed.  262,  263. 

The  terms  "ordinances,  rules,  regulations 
and  by-laws"  in  a  charter  proyiding  that  the 
common  coundl  shall  haye  power  to  estab- 
lish, publish,  modify,  amend,  or  repeal  ordi- 
nances, rules,  regulations,  and  by-laws,  etc., 
are  all  equiyalent  to  the  term  "ordinances," 
so  that,  in  order  to  yalidly  exercise  a  power 
giyen,  the  passage  of  an  ordinance  is  neces- 
sary. Taylor  v.  City  of  Lambertvllle,  10  Atl. 
809,  811,  43  N.  J.  Eq.  (16  Stew.)  107;  Hunt 
y.  Common  Coundl  of  City  of  LambertylUe, 
46  N.  J.  Law  (16  Vroom)  279,  282. 

The  term  "ordinances,"  as  used  in  (3en. 
St  Colo.  S  3323,  proyiding  that  by-laws  and 
ordinances  shall  not  take  effect  and  be  in 
force  until  the  expiration  of  fiye  days  after 
they  haye  been  published,  is  used  in  its  ordi- 
nary sense,  and  is  synonymous  with  "by- 
laws," the  terms  implying  one  and  the  same 
thing.  National  Bank  of  (Commerce  y.  Town 
of  Greneda  (U.  S.)  44  Fed.  262,  263. 

The  word  "ordinance,"  as  applied  to  cit- 
ies, shall  be  synonymous  with  the  word  "by- 
law." Rey.  Laws  Mass.  1902,  p.  89,  c.  9,  |  6, 
subd.  16i 
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Law  dlBttwgiilBhed. 

See,  also,  *«Law." 

Am  state  law,  see  "State  Lftw.** 

As  statute,  see  "Statate." 

MllL  &  v.  Code,  S  47,  proTldlng  that  the 
repeal  of  a  statute  does  not  affect  anj  pen- 
alty incurred,  nor  any  proceedings  commen- 
ced, under  and  by  virtue  of  the  statute  re- 
pealed, does  not  apply  to  the  repeal  of  a  city 
ordinance,  which  is  defined  to  be  **a  rule  or 
regulation  adopted  by  a  municipal  corpora- 
tion." Quoting  And.  Law  Did  TSa  The 
terms  "by-laws,"  "ordinances,"  and  "munic- 
ipal regulations"  hare  substantially  the  same 
meaning,  and  are  the  laws  of  the  corporate 
district  made  by  the  authorized  body,  in  dis- 
tinction from  the  general  laws  of  the  state. 
Thej  are  local  regulations  for  the  govem- 
ment  of  the  inhabitants  of  the  particular 
place.  Th^  are  not  laws  in  the  legal  sense, 
though  binding  on  the  community  affected. 
They  are  not  prescribed  by  the  supreme  pow- 
er of  the  state,  from  which  alone  a  law  can 
emanate,  and  therefore  cannot  be  statutes, 
which  are  the  written  will  of  the  Legislature, 
expressed  in  the  form  necessary  to  constitute 
parts  of  the  law.  Rutherford  y.  Swink,  85 
S.  W.  564,  555,  06  Tenn.  (12  Pickle)  564. 

An  ordinance  is  not.  In  the  constitu- 
tional sense,  a  public  law.  It  is  a  mere  local 
rule  or  by-law,  a  police  or  domestic  regula- 
tion, deToid  in  many  respects  of  the  charac- 
teristics of  the  public  or  general  law&  State 
T.  Fourcade,  13  South.  187,  191,  45  La.  Ann. 
717,  40  Am.  St  Rep.  249 ;  Mclnemey  r.  City 
of  Denver,  29  Paa  516,  519, 17  Colo.  802. 

An  ordinance  ia  not  a  public  or  general 
law,  but  a  local  rule  or  by-law.  A  police 
regulation  for  the  city,  and  proceedings  there- 
under, are  penal  actions  for  the  enforcement 
of  local  domestic  regulations.  City  of  Gree- 
ley ▼.  Hamman,  20  Paa  1,  2, 12  Colo.  94. 

Order  dlstlBciiished. 

An  order  of  a  municipality  is  not  a  law, 
but  merely  the  form  in  which  the  legislative 
body  expresses  an  opinion,  while  an  ordi- 
nance prescribes  a  permanent  rule  of  govern- 
ment An  order  is  of  a  special  and  temporary 
character.  Village  of  Altamont  v.  Baltimore 
ft  O.  S.  W.  R.  Co.,  66  N.  B.  840,  841,  184  IlL 
47. 

Sasolntion  Ineluded. 

"Ordinance"  is  the  genolc  term  for  acts 
of  council  affecting  the  affairs  of  corpora- 
tions, and  a  resolution  is  only  a  less  solemn 
or  less  usual  form  of  an  ordinance.  Fuller 
T.  City  of  Scranton,  1  Pa.  Co.  Ct  R.  406, 
107. 

"Ordinance"  is  the  generic  term  for  acts 
of  council  affecting  the  affairs  of  the  cor- 
poration, and  we  can  make  no  distinction  be- 
tween them,  founded  on  a  difference  of  de- 


gree in  which  they  affect  those  affairs. 
"Resolution"  is  only  a  less  solemn  and  less 
usual  form  of  an  ordinance.  It  is  an  ordi- 
nance still  if  it  is  anything  intended  to  regn- 
late  any  of  the  affairs  of  the  corporation. 
Kepner  y.  Commonwealth,  40  Pa.  124,   130. 

The  term  ''ordinance,"  as  used  in  a 
dty  charter  requiring  the  board  of  mayor 
and  aldermen  at  its  first  meeting  after  the 
election  and  qualification  to  fix  the  salaries 
of  officers  by  ordinance,  should  be  construed 
as  synonymous  with  "resolution,"  so  that  an 
officer  is  bound  by  a  resolution  passed  by 
the  board  fixing  his  salary.  Chandler  v. 
Town  of  Johnson  City,  59  S.  W.  142,  143» 
105  Tenn.  633. 

"A  distinction  is  sometimes  drawn  be- 
tween an  ordinance  and  a  resolution,  by 
which  the  one  prescribes  a  permanent  rule 
of  conduct  or  government,  while  the  other 
is  of  a  temporary  character  and  prescribes 
no  permanent  rule  of  government"  But  It  is 
apparent  that  such  distinction  between  tbe 
words  does  not  exist  in  Rev.  St  S  1694,  pro- 
viding that  by-laws,  resolutions,  and  ordi- 
nances of  a  general  or  permanent  nature 
shall  be  fully  and  distinctly  read  on  three 
different  days,  except,  etc.,  as  the  resolution 
there  referred  to  is  made  of  a  general  or 
permanent  nature  by  the  express  terms  of 
the  statute.  Campbell  v.  City  of  Cincinnati, 
31  N.  SL  606,  607,  49  Ohio  St  468,  470. 

Where  the  powers  conferred  on  a  town 
are  to  be  exercised  by  "ordinances"  to  be 
passed  by  the  town  council,  an  order  or  reso- 
lution adopted  by  the  council  and  entered  on 
its  records  held,  in  point  of  form,  a  valid 
exercise  of  the  power.  Town  of  Tipton  v. 
Norman,  72  Mo.  380,  883. 

Under  an  act  requiring  the  annual  ap- 
propriations of  cities  and  towns  to  be  first 
ascertained,  and  that  the  levy  and  assess- 
ment should  then  be  made  by  ordinance,  the 
term  "ordinance"  is  not  limited  in  its  mean- 
ing to  by-laws  or  permanent  local  regula- 
tions which  must  be  published  in  order  to 
be  valid,  but  any  resolution  or  other  pro- 
ceeding of  the  board  of  trustees  entered  upon 
their  Journal  or  record,  declaring  the  ascer- 
tained amount  of  all  appropriations,  and  In- 
dicating their  determination  that  such  an 
amount  shall  be  levied  and  assessed  upon 
the  taxable  property  within  the  town,  is  an 
"ordinance,"  within  the  meaning  of  the  stat- 
ute.   People  V.  Lee,  1  N.  B.  471,  112  RL  113. 

A  resolution  or  order  is  not  a  law,  but 
merely  the  forni  in  which  the  legislative  bodr 
expresses  an  opinion.  An  ordinance  pre- 
scribes a  permanent  rule  of  conduct  or  gov- 
ernment, while  a  resolution  is  of  special 
and  temporary  character.  Acts  of  legisla- 
tion by  a  municipal  corporation  which  are 
to  have  continuing  force  and  effect  must  be- 
embodied  in  ordinances,  while  mere  minis* 
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terial  acts  may  be  in  the  form  of  resolu- 
tions. Chicago  &  N.  P.  B.  00.  ▼.  Oity  of 
Chicago^  51  N.  E.  696,  598,  174  111.  489;  Peo- 
ple T.  Mount,  68  N.  B.  360,  864,  186  Ul.  560; 
aty  of  Paxton  ▼.  Bogardns,  66  N.  B.  808, 
858,  aoi  111.  628;  McDowell  ▼.  People,  68  N.  B. 
879.  381,  204  IlL  499. 

Ele«ti«t  of  eiij  oAeev. 

The  word  "ordinance,''  as  ased  in  a 
dty  charter  providing  that  ordinances  and 
regulations  shall  be  approved  by  the  mayor, 
is  not  appropriate  to  the  appointment  of  a, 
dty  officer.  An  election  is  osually  ordered 
by  motion,  and  may  be  by  ballot,  not  by 
ordinance  or  resolution,  and  the  word  is  in- 
apt to  signify  the  election  of  an  officer;  and 
a  provision  in  the  charter  that  a  city  char- 
ter may  by  ordinance  regulate  the  manner  in 
which  a  city  council  shall  remove  police  of- 
ficers and  appoint  their  successors  does  not 
confer  power  to  appoint  police  officers  by 
ordinance.  Yolk  t.  City  of  Newark,  47  N. 
J   Law  (18  Vroom)  117,  122. 

Gvaat  of  laad. 

The  word  ''ordinance,"  In  its  usual  and 
primary  sense,  means  a  local  law — a  rule  of 
conduct  prospective  in  its  operation,  and  ap- 
plying generally  to  the  persons  and  things 
subject  to  the  local  jurisdiction.  It  does 
not,  in  Its  ordinary  use  or  signification,  In- 
clade  a  grant  of  lands.  Ck>nceding  it  to  be, 
true  that  a  grant  of  lands  may  be  made  by 
manlcipal  ordinance,  It  is  equally  true  that 
the  idea  of  such  a  grant  Is  not  suggested 
by  the  use  of  the  word,  and  this  because  it 
is  a  very  unusual  mode  of  granting  lands.  It 
is  to  be  presumed,  therefore,  that  the  legls- 
lative  use  of  the  word  "ordinance"  Is  used 
in  its  ordinary  and  restricted  sense.  There- 
fore, Act  May  15,  1861,  amending  the  charter 
of  the  city  of  Oakland,  the  successor  of  the 
town  of  Oakland,  and  providing  that  "the 
ordinances  of  the  board  of  trustees  of  the 
town  are  hereby  ratified  and  confirmed/'  did 
not  thereby  ratify  and  confirm  an  ordinance 
tbat  had  been  made  by  the  trustees  of  the 
town,  conveying  the  entire  water  front  of  the 
town,  contrary  to  the  provisions  of  its  char- 
ter. City  of  Oakland  v.  Oakland  Water 
Front  Co.,  50  Pac.  277,  289,  118  Gal.  160. 

Bvle  of  eiij  oovnoll* 

See  "Rule." 

Tax  levy* 

A  tax  levy  comes  within  none  of  the 
definitions  of  an  ordinance.  It  is  not  a 
law;  not  a  rule  of  action.  It  has  no  per- 
manency. Once  acted  upon,  it  Is  functus 
officio.  It  carries  no  command  to  the  public 
generally.  It  Is  not  a  thing  that  can  be 
violated.  It  has  no  single  element  of  what  Is 
generally  understood  to  be  an  ordinance. 
It  never  properly,  and  seldom  in  fact,  as- 


sumes the  form  or  name  of  an  ordinance.  It 
is  generally  made  by  a  resolution  of  the 
proper  body.  Shuttuck  t.  Smith,  69  N.  W. 
5,  11,  6  N.  D.  06. 

ORDINARY. 

See  ''Gouili  of  Ordinary.* 

"'Ordinary'  is  a  dvll-law  term  for  any 
Judge  who  hath  authority  to  take  cognizance 
of  causes  in  his  own  right  and  not  by 
deputation.  By  the  common  law.  It  Is  taken 
for  him  who  hath  ordinary  or  exempt  and 
immediate  Jurisdiction  in  cases  ecclesiasti- 
cal." Murden  v.  Beath  (S.  O.)  1  Mill,  Const 
244,  269  (ciUng  Jac.  Law  Diet  [4th  Ed.]  446; 
Co.  Lltt  844). 

An  ordinary  is  a  place  of  eating  where 
the  prices  are  settled.  Werner  v.  Washing- 
ton (U.  S.)  29  Fed.  Cas.  705,  707. 

ORDINARY  (ADJ.). 

The  word  "ordinary,"  a  synonym  of 
'^regular,"  Is  defined  by  Webster  as  method- 
ical, regular,  according  to  established  order. 
Zulich  V.  Bowman,  42  Pa.  (6  Wright)  88,  87. 
See,  also,  State  v.  O'Connor,  49  Me.  594,  599. 

The  word  "ordinary"  is  defined  as  com- 
mon, usual,  often  recurring.  Chicago  &  A. 
R.  R.  V.  House,  50  N.  E.  151,  153,  172  Ul.  601. 

Johnson  assigns  to  the  word  "ordinary** 
the  meaning  of  established,  regular,  common, 
usual.  Crenshaw  v.  Slate  River  Co.  (Ya.) 
6  Rand.  245,  268. 

In  construing  an  instruction  in  an  ac- 
tion against  a  surgeon  for  malpractice,  which 
stated  that  it  was  his  duty  to  use  fair  or 
ordinary  knowledge  and  skill,  it  was  said 
that  the  court  used  the  words  "fair"  and  "or- 
dinary" as  synonymous.  The  instruction  was 
held  to  be  proper  for  the  reason  that  the 
word  "fair"  was  synonymous  with  "reason- 
able."   Jones  V.  Angell,  95  Ind.  876,  882. 

ORDIHABT  AND  TEABLT  TAXES. 

A  condition  In  a  lease  providing  that 
the  lessee  should  pay  the  ordinary  and  yearly 
taxes  includes  the  annual  water  rent  charged 
on  the  premises  according  to  the  rates  es- 
tablished by  the  Croton  department  of  the 
city  of  New  York,  though  such  department 
was  not  established  until  after  the  execu- 
tion of  the  lease.  Gamer  v.  Hannah,  13  N. 
Y.  Super.  Ct  (6  Duer)  262,  269. 

OBDIHABT  BAOOAOIL 

See,  also^  "Baggage." 

Ordinary  baggage  la  made  up  of  two 
elements:  First  certain  things  which  may 
become  such;    second,  bags,  trunks,  valises, 
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satchels,  packages,  or  other  receptacles  in 
which  these  things  are  to  he  put  before  they 
can  be  deemed  baggage;  in  other  words,  the 
bag  and  other  receptacle  and  the  contents 
are  both  necessary  components  of  the  legal 
idea  conveyed  by  the  term  "baggage."  As 
to  the  things  which  may  become  baggage 
when  properly  contained,  or  as  to  what  may 
be  called  the  subjects  of  baggage,  the  defini- 
tions given  in  the  decisions  and  by  the  text 
writers,  though  necessarily  wanting  in  ex- 
plicitness  from  the  difficulty  of  enumerating 
all  the  articles  which  may  become  baggage, 
are  yet  full,  comprehensive,  and  in  perfect 
accord  in  their  statements  of  the  rules  of 
law.  Probably  the  best  definition  is  as  fol- 
lows: "Whatever  the  passenger  takes  with 
him  for  his  personal  use  or  convenience,  ac- 
cording to  the  habits  of  the  particular  class 
to  which  he  belongs,  either  with  reference 
to  the  Immediate  necessities  or  the  ultimate 
purpose  of  the  Journey,  must  be  considered 
as  personal  luggage."  All  other  things  can 
only  be  taken  as  baggage  when  accepted  as 
such  by  the  carrier.  Bicycles  are  held  not  to 
be  baggage,  within  the  meaning  of  the  law. 
State  V.  Missouri  Pac  Ry.  Oo^  71  Mo.  App. 
885,  380. 

OBJOIHABT  BANK  DEPOSIT. 

An  ordinary  bank  deposit  is  where  a 
voluntary  credit  Is  taken  with  a  bank  for 
which  no  bond,  no  bill,  or  similar  evidence 
of  debt  is  given,  and  for  which  there  exists 
a  right  to  draw  unconditionally.  Such  a  de- 
posit carries  no  interest;  no  action  lies  with 
it  until  demand  and  refusal.  Gatlin  t.  Sav- 
ings Bank,  7  Ck)nn.  487,  495. 

OBDIHABT  BUSINESS. 

"Ordinary  business,"  as  used  in  a  declar- 
ation alleging  that  plaintiff  had  been  injured 
so  as  to  be  prevented  from  attending  to  his 
ordinary  business,  should  only  be  construed 
as  characterizing  the  injury  and  indicating 
its  extent  in  a  general  way,  and  is  not  suf- 
ficient to  lay  the  foundation  for  proof  of 
special  damage.  Tomlinson  v.  Town  of 
Derby,  48  Oonn.  562,  567. 

A  by-law  enacting  that  a  certain  num- 
ber of  directors  shall  form  a  quorum  for 
the  transaction  of  the  ordinary  business  of 
the  company  embraces  such  business  which 
is  not  within  the  usual  and  daily  range  of 
duties  performed  by  clerks  and  agents  en- 
gaged in  the  conduct  and  management  of  the 
details  of  such  business.  It  contemplates 
the  performance  of  business  which,  but  for 
the  by-law,  would  have  required  the  action 
of  the  board  at  a  meeting  at  which  a  legal 
quorum  of  the  whole  number  of  directors 
were  present  Hoyt  v.  Sheldon,  16  N.  Y. 
Super.  Ct  (8  Bosw.)  267,  290. 

"Ordinary  business,"  as  used  in  defin- 
ing the  duties  of  the  cashier  of  a  bank,  mean 


only  such  things  as  are  done  by  cashiers  In 
general  in  the  customary  everyday  rontijoe 
of  banking,  and  does  not  include  the  making 
of  a  contract  by  the  cashier  without  express 
delegation  of  authority  from  the  board  of  di- 
rectors, which  involves  the  payment  of 
money,  unless  it  shall  be  such  as  has  been 
loaned  in  the  usual  and  customary  way.  A 
cashier  under  power  to  perform  the  ordinary 
business  of  the  bank  has  no  power  to  pur- 
chase or  sell  property  or  create  an  agency  of 
any  kind  for  the  bank,  which  he  had  tkO% 
been  authorized  to  make  by  others  to  whom 
has  been  confided  the  power  to  manage  its 
business,  both  ordinary  and  extraordinary. 
Bank  of  Commerce  v.  Hart,  55  N.  W.  631, 
632,  37  Neb.  197,  20  L.  R,  A.  780,  40  Am.  Bt. 
Rep.  479. 

On  the  trial  of  an  indictment  against  a 
person  as  a  common  seller  of  intoxicating 
liquor,  an  instruction  that  the  jury  must  be 
satisfied  from  the  evidence  that  selling  in- 
toxicating liquor  was  defendant's  common 
and  ordinary  business,  and  they  might  be 
so  authorized  to  find  her  guilty  without  proof 
of  any  particular  number  of  sales,  held  suf- 
ficiently favorable  to  defendant.  State  v. 
O'Connor,  49  Me.  594,  699. 

OBDINABT  OAIXINO. 

The  words  ''ordinary  calling"  do  not 
include  a  contract  of  hiring  made  on  a  Sun- 
day between  a  farmer  and  a  laborer  for  a 
year,  within  the  meaning  of  29  Car.  2,  c.  7» 
I  6,  enacting  that  no  tradesmen,  etc.,  shall 
do  or  exercise  any  wordly  labor  or  work 
of  their  ordinary  calling  on  the  Lord's  day. 
Rex  V.  Inhabitants  of  Whitnash,  7  Bam.  & 
O.  596. 

The  purchase  of  a  horse  by  a  horse 
dealer  is  an  exercise  of  the  person's  "ordi- 
nary calling,"  within  the  meaning  of  the 
Sunday  law.  Fennell  v.  Ridler,  5  Bam.  &  C. 
406. 

A  marriage  contract  is  not  one  which 
falls  within  the  ordinary  calling  of  the  par- 
ties to  the  same,  and  is  not  invalidated  by 
the  Code,  providing  that  '*no  tradesman, 
artificer,  workman,  laborer,  or  any  person 
whatsoever  shall  do  or  exercise  any  worldly 
labor,  work  or  business  of  their  ordinary 
calling  upon  the  Lord's  day,  works  of  char- 
ity and  necessity  excepted."  Hayden  v. 
Mitchell,  80  S.  K  287,  103  Ga.  431. 

Enlisting  is  not  the  ordinary  calling  of 
a  soldier.  His  ordinary  calling  is  to  attend 
drill  and  fight  the  battles  of  his  country. 
The  enlisting  of  recruits  is  an  extraordinary 
employment  Wolton  y.  Garvin,  16  Q.  B. 
48,  62. 

The  term  "ordinary  calling,"  in  Pen. 
Code,  S  422,  providing  that  any  person  who 
shall  pursue  his  ordinary  calling  on  tb« 
Lord's  day  shall  be  guilty  of  a  misdemeanor. 
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does  not  Include  the  execution  of  a  con- 
tract aideBS  made  In  the  prosecntlon  of  the 
ordinary  bualnesa  or  calling  of  the  party 
making  the  same,  and  hence  a  deed  of  gift  la 
not  r^dered  inyalld  by  reason  of  the  fact 
that  it  is  executed  on  Sunday.  Dorough  ▼. 
Equitable  Mortg.  Co^  46  S.  BL  22,  U8  Oa. 
17a 

OBDDrABT   OABE. 

In  Bems  t.  Gaston  Gas  Coal  Co.,  27  W. 
Va.  285,  55  Am.  Rep.  804,  it  la  held  that 
•^negligence'*  and  "ordinary  care"  are  cor- 
relatlTe  terms.  Barrlckman  t.  Marion  Oil 
Co,  32  &  H  827,  331.  46  W.  Va.  634,  44  L. 
B.  A.  82. 

There  can  be  no  partial  exercise  of 
ordinary  care.  It  exists  as  a  degree  in  com- 
pleteness or  it  is  totally  wanting  in  any 
giren  case.  Missouri  Pac.  Ry.  Co.  t.  Sho- 
ford,  10  S.  W.  408.  411,  72  Tex.  165. 

The  term  "ordinary  care,"  like  the  term 
''reasonable  care^"  is  an  apt  term  to  use 
In  an  instruction  to  describe  the  care  re- 
qnired  by  a  contractor  in  keeping  a  street 
In  a  safe  condition.  Tompert  y.  Hinstings 
Pavement  Co.,  55  N.  Y.  Supp.  177-179,  85 
App,  Dlv.  578. 

As  eare  ezerelsed  liy  one  aeeustomed  or 
sklUed. 

Ordinary  care  la  the  care  usually  be- 
stowed on  the  matter  in  hand  by  persons  ac- 
customed to  deal  with  such  matters,  and 
faATing  the  prudence  of  the  general  class  of 
society  to  which  the  person  whose  conduct 
is  in  question  belongs.  Spokane  Truck  & 
Dray  Co.  v.  Hoefer,  26  Pac.  1072,  1078.  2 
Wash.  St  45,  11  L.  R.  A.  689,  26  Am.  St 
Rep.  842. 

"Ordinary  care^'  means  that  degree  of 
care  which  prudent  men  skilled  in  the  busi- 
ness would  be  likely  to  exercise  under  the 
circumstances.  Kelley  t.  Cable  Co.,  14  Pac. 
633,  635,  7  Mont  70. 

"Ordinary  care,"  as  used  with  relation 
to  tbe  degree  of  care  required  of  railways  in 
the  management  of  their  locomotiyes,  means 
tbat  degree  of  care  which  pmdent  men  skill- 
ed in  the  particular  business  would  be  likely 
to  exercise  under  the  circumstances.  Dia- 
mond V.  Northern  Pac.  Ry.  Co.,  18  Pac.  807, 
372,  6  Mont  580. 

Ordinary  care  is  such  care  as  a  prudent 
man  of  requisite  skill  will  take  under  the 
drcmnstances  of  the  particular  case.  In  the 
practical  application  of  the  doctrine  and 
principles  of  the  law  of  negligence  to  the 
afCkirs  of  the  present  time,  the  old  method 
of  classification  is  sometimes  found  to  be  in- 
conyenif^t,  because  we  need  a  measure  with 
more  than  three  marks  on  it— an  Instrument 
with  more  gradations  and  capable  of  more 


accurate  adjustment  to  the  facts  of  the  par^ 
ticular  case;  hence  the  present  tendency,  in 
a  large  class  of  cases,  is  to  take  ordinary 
care  as  a  quantity,  yariable  as  the  occasion 
may  require,  to  measure  the  duty,  sliding  It 
up  and  down  so  as  to  adjust  it  as  near  as 
may  be  to  the  reasonable  requirements  of 
the  particular  case,  so  that,  instead  of  using 
the  measure  with  three  marks  on  it  made 
beforehand,  we  go  on  the  ground  to  make  a 
special  measure  for  the  occasion,  by  sur- 
rounding a-  prudent  man  of  requisite  skill 
with  the  facts  of  the  case,  and  determining 
what  he  ought  to  do  under  the  circumstan- 
ces. That  is  the  measure  of  ordinary  care; 
the  ordinary  care  measures  the  duty,  and 
the  ylolatlon  of  the  duty  is  the  negligence 
complained  of.  Ounn  ▼.  Ohio  River  R.  Co., 
14  8.  B.  465,  467,  86  W.  Va.  165,  32  Am.  St 
Rep.  842. 

As  eare  ezerelsed  In  person's  own  af- 
falvB. 

Ordinary  care  is  such  care  aa  is  usually 
exercised  under  like  circumstances  by  men  of 
ordinary  prudence  in  their  own  afTairs.  Hous- 
ton &  G.  N.  R.  Co.  T.  Parker,  60.Tex.  330, 845; 
Dallas  Rapid  Transit  Ry.  Co.  r.  Dunlap, 
26  tt.  W.  877,  878,  7  Tex.  Civ.  App.  471;  Ohio 
&  M.  R.  Co.  V.  ThUlman,  32  N.  B.  529,  532, 
143  111.  127,  36  Am.  St  Rep.  359;  Duthie  V. 
Town  of  Washburai  58  N.  W.  380,  87  Wis. 
231;  Madden  v.  Port  Royal  &  W.  C.  Ry.  Co., 
19  S.  B.  951,  959,  41  S.  C.  440;  Briggs  v. 
Taylor,  28  Vt  180,  184. 

"Ordinary  care"  means  such  care  as  men 
of  common  prudence  usually  exercise  in  the 
management  of  their  own  concerns.  Sulli- 
van V.  Scripture,  86  Mass.  (3  Allen)  564,  566. 

Ordinary  care  is  such  care  as  an  ordi- 
narily prudent  man  would  use  under  similar 
circumstances  involving  his  own  interests. 
Mills  V.  LoulsviUe  &  N.  R.  Co.  (Ky.)  76  S. 

Ordinary  care  is  such  care  as  a  reason- 
able, prudent  man  would  use  under  similar 
circumstances  involving  his  own  Interests. 
Illinois  Cent  R.  Co.  v.  Coleman  (Ky.)  59  S. 
W.  13,  14. 

Ordinary  care  is  such  care  aa  men  oC 
ordinary  prudence  wouid  exercise  with  ref- 
erence to  their  own  property.  Cooper  v.  Lee, 
21  S.  W.  998,  1002,  1  Tex.  Civ.  App.  9. 

Ordinary  care  is  such  care  and  caution 
as  a  man  of  ordinary  prudence  would  exer- 
cise under  similar  circumstances  if  all  the 
property  to  be  affected  was  his  own.  Os- 
bom  V.  Woodford  Bros.,  1  Pac.  548,  549,  81 
Kan.  290. 

Ordinary  care  is  that  care  which  a  per- 
son of  common  prudence  takes  of  his  own 
concerns,  or  that  degree  of  care  which  men 
of  common  prudence  exercise  about  their 
own  affairs  in  the  age  and  country  in  which 
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they  live;  and,  in  determining  what  would 
be  ordinary  care  in  a  particular  caae,  refer- 
ence must  be  had  to  the  actual  state  of 
society,  the  business  habits,  and  general 
usages  peculiar  to  the  time  and  country. 
Derosia  ▼.  Winona  ft  St  P.  R.  Co.,  18  Minn. 
133  (Oil.  119,  133). 

Ordinary  care  means  that  degree  of  care 
which  a  man  of  ordinary  prudence,  similarly 
situated,  would  give  to  his  own  property  or 
affairs.  Mason  y.  St  Louis  Union  Stock- 
yards Co.,  60  Mo.  App.  93,  99. 

Ordinary  care  is  that  degree  of  care 
which  persons  of  ordinary  prudence  are  ac- 
customed to  employ  under  the  same  circum- 
stances in  order  to  conduct  their  enterprises 
to  a  successful  termination.  Moberly  y.  Kan- 
sas City,  St  J.  &  a  B.  Ry.  Co.,  17  Mo.  App. 
518,  547;  having  due  regard  to  the  rights  of 
others,  and  the  objects  to  be  accomplished, 
Cleveland,  C.  &  0.  Ry.  Co.  v.  Terry,  8  Ohio 
St  570,  581. 

One  is  bound  to  observe  ordinary  care, 
that  is  to  say,  such  care  as  a  reasonably 
prudent  man,  under  the  peculiar  circum- 
stances of  the  case,  would  exercise  to  pre- 
serve himself  and  his  property  from  injury; 
and  this,  of  course,  imports  such  a  man  en- 
tirely sober  at  the  time,  and  in  full  posses- 
sion of  his  faculties  of  observation,  attention, 
and  reflection.  McCoy  v.  Philadelphia,  W. 
&  B.  R.  Co.  (Del.)  5  Houst  599,  006. 

Ordinary  care,  as  required  of  a  railroad 
company  holding  freight  in  Its  capacity  as 
a  warehouseman  after  the  termination  of 
the  carriage,  is  such  care  as  every  prudent 
man  takes  of  his  own  goods.  Chicago  ft  A. 
Ry.  Co.  V.  Scott  42  111.  132,  143. 

•'Ordinary  care,"  as  to  the  Uabllity  of  a 
vessel  for  cargo  stowed  on  deck,  means  sue) 
a  degree  of  care  as  a  prudent  owner  would 
exerdse.  The  Hettie  Ellis  (U.  S.)  20  Fed. 
393. 

Ordinary  care  or  diligence  is  such  as 
persons  of  ordinary  prudence  usually  exer- 
dse about  their  own  affairs  of  ordinary  im- 
portance. Rev.  Codes  N.  D.  1899,  S  5109; 
Rev.  St  Okl.  1903,  S  2782. 

An  instruction  that  ordinary  care  and 
prudence  is  such  care  and  prudence  as  is  ex- 
ercised by  the  mass  of  mankind  in  their 
dally  affairs  was  erroneous.  Rhyner  v.  City 
of  Menasha,  83  N.  W.  303,  306,  107  Wis.  201. 

As  oare  of  seaeraliij  or  majority  of 
people. 

Ordinary  care  is  such  care  as  the  great 
majority  of  men  would  use  under  like  or 
similar  circumstances,  dwell  v.  Milwaukee 
St  Ry.  Co.,  66  N.  W.  862,  92  Wis.  330;  Jung 
V.  City  of  Stevens  Point  43  N.  W.  513,  515, 
74  Wis.  547. 

Ordinary  care  must  be  snch  care  as  the 
great  mass  of  mankind,  or  the  majority,  ob- 


serve In  the  transactions  of  human  Uf^ 
Duthie  V.  Town  of  Washburn,  68  N.  W.  38a 
87  Wis.  231. 

"Ordinary  care  is  that  diligence  -w^bieb 
the  generality  of  mankind  use  in  their  own 
concerns."  McOrath  v.  Hudson  River  R.  Oo. 
(N.  Y.)  19  How.  Prac  211,  22a 

Ordinary  care  is  such  care  as  people  in 
general  would  exercise  under  the  special 
circumstances  of  each  particular  case.  State 
V.  Manchester  &  L.  R.  R.,  52  N.  H.  528;  Dria- 
coU  V.  Market  St  Cable  Ry.  Co.,  32  Pac  581, 
592,  97  Cal.  553,  83  Am.  St  Rep.  203. 

Ordinary  care  is  such  care  as  people  In 
general  are  accustomed  to  exercise.  Sleeper 
V.  Town  of  Sandown,  52  N.  H.  244,  253. 

In  its  general  sense,  ordinary  care  means 
such  care  as  is  commonly  exercised  by  the 
majority  of  the  community,  or  by  persons 
of  ordinarily  prudent  habits,  placed  under 
similar  circumstances.  And  when  used  in 
reference  to  the  duty  of  those  conducting 
railroads,  it  is  that  degree  of  care  which  the 
majority  of  men  of  prudent  and  careful  hab- 
its would  exercise  under  the  same  or  like 
circumstances  to  avoid  injury  to  their  own 
persons.  In  the  same  risks  which  others  un- 
dergo in  their  services  or  in  obedience  to 
their  orders,  or  by  reason  of  the  conduct  of 
their  hazardous  business.  Louisville  &  N.  R. 
Ca  V.  McCoy,  81  Ky.  403-409. 

By  ordinary  care  is  meant  that  degree 
of  care  which  a  majority  of  men  of  ordinary 
prudence  would  exercise  under  like  or  sim- 
ilar circumstances  to  protect  their  persons 
or  property  from  injury.  Canton,  C.  &  H. 
Turnpike  Co.  v.  Mclntlre,  48  S.  W.  980,  982, 
105  Ky.  185. 

As  eare  of  observed  liy  person  <if  eom- 
moa  or  average  pntdeaoe. 

Ordinary  care  is  generally  defined  as 
such  care  as  men  of  common  prudence  would 
use  in  like  position  and  circumstances.  Ala- 
bama O.  S.  R.  Co.  V.  Arnold,  2  South.  337, 
342,  80  Ala.  600,  607;  Groom  v.  Kavanagh^ 
71  S.  W.  362,  365,  97  Mo.  App.  362. 

Ordinary  care  is  that  care  which  every 
prudent  man  observes;  and  to  describe  it  as 
synonymous  with,  or  about  equivalent  to, 
"common  prudence,"  is  not  misleading,  es- 
pecially when  this  exposition  is  applied  alike 
to  the  conduct  of  both  parties.  Richmond  & 
D.  R.  Co.  V.  Howard,  3  S.  B.  426,  427,  79  Ga. 
44. 

Ordinary  care  la  that  degree  of  care 
which  constitutes  the  average  of  common 
prudence,  and  would  have  been  employed  by 
most  persons  under  the  same  circumstances. 
The  failure  of  a  boarding  house  keeper  to 
rid  her  house  of  a  boarder  who  had  twice 
failed  to  securely  close  the  front  door  after 
entering  late  at  night  does  not  show  a  want 
of  ordinary  care  to  protect  her  boarders'  ef- 
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fects.     Slegman  ▼.  Keeler,  24  N.  T.  Supp. 
ffil,  822,  4  Misc.  Rep.  628. 

Ordinary  care  U  sach  care  at  U  fairly 
proportionate  to  the  danger  to  be  ayolded  or 
risk  to  be  incurred,  judging  by  the  standard 
of  common  prudence  and  experience.  Cas- 
per T.  Dry  Dock,  B.  B.  &  B.  R.  Co.,  48  N.  Y. 
Sopp.  352.  354,  23  App.  DIt.  461. 

Ordinary  care  is  such  care  as  is  usually 
exercised  by  persons  of  ayerage  prudence. 
Sleeper  t.  Town  of  Sandown,  62  N.  H.  244, 
253;  City  of  Junction  City  y.  Blades,  41  Pac. 
67T,  680,  1  Kan.  App.  85;  City  of  Boulder  t. 
Fowlei;  18  Pac  337,  U  Colo.  396. 

Ordinary  care  is  that  measure  of  pru- 
dence and  carefulness  which  an  average 
prudent  man  might  be  expected  to  exercise 
under  the  circumstances  of  the  situation. 
Thackrton  ▼.  Port  Royal  &  W.  O.  By.  Co.,  18 
8.  B.  177,  178,  40  S.  C.  80. 

Tbe  ordinary  care  which  a  person  must 
exercise,  to  entitle  him  to  recover  for  inju- 
ries, means  such  care  as  men  of  common 
prudence  usually  exercise  in  positions  of 
like  exposure  and  danger.  Walsh  v.  Oregon 
By.  k  Nav.  Oc  10  Or.  250,  256. 

As  eare  of  (irdinarlly  prudent  persom. 

The  words  "ordinary  care"  are  not  sus- 
ceptible of  exact  definition,  applicable  to  ev- 
ery possible  case,  for  the  reason  that  there 
is  no  absolute  standard  to  which  the  conduct 
of  individuals  in  each  particular  case  can  be 
brongbt,  and  to  which  It  can  be  compared 
and  tested.  For  want  of  a  more  perfect 
standard,  the  courts  have  set  up  that  some- 
what shadowy  personage,  "the  man  of  ordi- 
nary prudence,"  by  defining  ordinary  care  as 
such  care  as  ought  reasonably  to  be  expect- 
ed of  an  ordinarily  prudent  person  in  the 
same  situation  as  the  person  whose  conduct 
Is  in  question.  Paden  v.  Van  Blarcom,  74 
B.  W.  124,  126,  100  Mo.  App.  186. 

Ordinary  care  is  that  care  which  ordi- 
narily prudent  persons  would  exercise  tmder 
the  lame,  like,  or  similar  circumstances,  and 
the  want  of  such  care  is  negligence.  Osbom 
▼.  Woodford  Bros.,  1  Pac.  648»  640,  81  Kan. 
290;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Plaskett, 
26  Pac.  401,  408,  47  Kan.  107;  Chicago,  K. 
ft  N.  Ry.  Co.  V.  Brown.  24  Pac.  497,  499,  44 
Kan.  384;  Chicago,  K.  ft  W.  B.  Co.  v.  Fish- 
er, 30  Pac  462,  467,  49  Kan.  460;  Pecos  ft 
N.  T.  Ry.  Co.  V.  Reveley,  68  8.  W.  846,  846, 
24  Tex.  Civ.  App.  293;  Houston  ft  T.  C.  R. 
Go.  V.  Milam  (Tex.)  68  S.  W.  736,  786;  Mis- 
Boori,  K.  ft  T.  Ry.  Co.  of  Texas  v.  Milam, 
50  8.  W.  417,  418,  20  Tex.  Civ.  App.  688; 
Anstin  Rapid  Transit  Ry.  Co.  v.  Cullen  (Tex.) 
29  8.  W.  256,  257;  Houston  ft  T.  C.  Ry.  Co. 
7.  Berling,  14  Tex.  Civ.  App.  544,  548,  87  8. 
W.  1063;  Texas  ft  P.  R.  Co.  v.  Buckalew 
(Tex.)  34  8.  W.  165,  166;  San  Antonio  ft  A. 
P.  Ry.  Co.  V.  Manning,  60  S.  W.  177,  178.  20 
Tex.  Civ.  App.  604;    Oolf,  C.  ft  8.  F.  Ry. 


Co.  ▼.  Shieder  (Tex.)  26  8.  W.  600,  610;  SL 
Louis,  A.  ft  T.  Ry.  Co.  v.  Finley,  16  S.  W. 
266,  267,  79  Tex.  86;  Texas  M.  R.  R.  v. 
Taylor  (Tex.)  44  8.  W.  892;  Galveston,  H.  ft 
H.  R.  Co.  V.  Bohan  (Tex.)  47  S.  W.  1050, 
1054;    Waco  Artesian  Water  Co.  v.  Cauble, 

47  8.  W.  538,  642,  19  Tex.  Civ.  App.  417; 
San  Antonio  ft  A.  P.  R.  Ck).  v.  Gillum  (Tex.) 
30  S.  W.  697,  699;  Paris,  M.  ft  S.  P.  Ry.  Co. 
V.  Nesbitt  (Tex.)  38  S.  W.  243,  244;  St  Louis 
S.  W.  Ry.  Co.  of  Texas  v.  Rice,  29  S.  W. 
526,  9  Tex.  Civ.  App.  509;  Austin  ft  N.  W. 
R.  Co.  V.  Saunders  (Tex.)  26  S.  W.  128,  129; 
Citizens'  Ry.  Co.  v.  Glfford,  47  S.  W.  1041. 
19  Tex.  Civ.  App.  631;  Poling  v.  San  Antonio 
ft  A.  P.  R.  Co.  (Tex.)  75  S.  W.  69.  71;  Louis- 
ville ft  N.  R.  Co.  V.  Semonis  (Ky.)  61  8.  W. 
612,  613;  Louisville  ft  N.  R.  Co.  v.  McCoy, 
81  Ky.  403.  409;  Louisville  ft  N.  R.  Co.  v. 
Chlsm,  20  Ky.  Law  Rep.  584,  587,  47  S.  W. 
251;  Louisville.  H.  ft  St.  L.  R.  Co.  v.  Chand- 
ler's Adm'r  (Ky.)  70  S.  W.  666.  667;  Scott 
V.  Pennsylvania  R.  Co.,  9  N.  Y.  Supp.  189. 
191.  66  Hun,  640;  Ernst  v.  Hudson  River 
R.  Co..  36  N.  Y.  9,  26,  27.  90  Am.  Dec.  761; 
Holwerson  v.  St  Louis  ft  S.  Ry.  Co..  67  S. 
W.  770.  778,  157  Mo.  216,  60  L.  R.  A.  860; 
Helfenstein  v.  Medart,  36  S.  W.  863.  866,  186 
Mo.  695;  Quirk  v.  St  Louis  United  Elevator 
Co..  28  S.  W.  1080,  1083,  126  Mo.  279;  Mis- 
souri, K.  ft  T.  Ry.  Co.  V.  Webb,  49  8.  W.  526, 
529.  20  Tex.  Civ.  App.  431;  Sanders  v.  South- 
ern Electric  Ry.  Co..  147  Mo.  411,  421,  422. 

48  S.  W.  855.  860;  Cook  v.  Southern  Ry.  Co., 
38  8.  B.  926,  926,  128  N.  C.  833;  Chapin  v. 
Chicago,  M.  ft  St  P.  Ry.,  44  N.  W.  820.  821. 
79  Iowa,  682;  Rhyner  v.  City  of  Menasha. 
83  N.  W.  308.  806,  107  Wis.  201;  McGrath 
V.  Village  of  Bloomer,  40  N.  W.  585.  73  Wis. 
29;  Hanlon  v.  Milwaukee  Electric  Ry.  ft 
Light  Co.,  95  N.  W.  100,  104,  118  Wis.  210; 
Swift  V.  Rutkowski,  67  111.  App.  209,  210; 
Brown  v.  Lynn,  81  Pa.  (7  Casey)  510,  612, 
72  Am.  Dec.  768;  Borough  of  Nanticoke  v. 
Wame,  106  Pa.  878.  874;  Stanfleld  v.  Ander- 
son (Ariz.)  48  Pac.  221,  222;  Bertha  Zinc 
Co.  V.  Martin's  Adm'r.  93  Ya.  791,  22  &  B. 
869  (cited  In  Norfolk  ft  W.  Ry.  Ck).  v.  Stev- 
en's Adm'r.  34  S.  B.  626,  626.  07  Va.  631, 
46  L.  R.  A.  367). 

Ordinary  care  Is  such  care  as  a  person 
of  ordinary  prudence  would  exercise  under 
the  circumstances.  Receivers  of  Missouri, 
K.  ft  T.  Ry.  Co.  V.  Pfluger  (Tex.)  25  S.  W. 
792;  Bems  v.  Gaston  Gas  Coal  Co..  27  W. 
Va.  285..  66  Am.  Rep.  304;  Barrickman  v. 
Marion  Oil  Co..  82  S.  B.  827,  331,  45  W.  Va. 
634,  44  L.  R.  A.  92. 

Ordinary  care  is  such  care  as  an  ordi- 
narily prudent  man  would  exercise  In  the 
place  of,  and  under  the  same  circumstances 
as,  the  party  charged  with  negligence.  St 
Louis  ft  S.  P.  Ry.  Co.  v.  Dodd,  27  S.  W.  227. 
I  229,  59  Ark.  317. 

i  "What  constitutes  ordinary  care  depends 
!  on  the  circumstances  of  each  particular  case, 
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and  l8  0nch  care  as  a  person  of  ordinary  pru- 
dence might  exercise  under  the  circum- 
stances.*' Bems  ▼.  Gaston  Gas  Goal  Go., 
27  W.  Va.  286,  294.  56  Am.  Bep.  804. 

Ordinary  care  is  snch  care  as  a  man  of 
ordinary  prudence  might  reasonably  be  ex- 
pected to  exercise  under  like  circumstances. 
Louisville  Sc  N.  R.  Co.  ▼.  Logsdon  (Ky.)  71 
S.  W.  905,  906. 

The  words  "or  ought  to"*  should  be  omit- 
ted from  the  definition  of  ordinary  care  as 
that  degree  of  care  which  an  ordinarily  pru- 
dent person  would  or  ought  to  use  in  regard 
to  a  similar  matter  under  similar  circum- 
stances. Ohlcago.  B.  I.  &  T.  By.  Go.  ▼• 
James  (Tex.)  76  S.  W.  930. 

It  is  not  what  might  be  reasonably  ex- 
pected of  persons,  but  what  might  be  ex- 
pected of  ordinarily  prudent  persons.  Paris, 
M.  &  S.  P.  B.  Go.  V.  Nesbitt  (Tex.)  88  S.  W. 
243,  244. 

Ordinary  care^  prudence,  and  caution 
mean  that  degree  of  care  which  a  person  of 
ordinary  prudence  and  caution  is  accustomed 
to  exercise  under  the  same  or  like  circum- 
stances. St.  Louis  S.  W.  B.  Go.  of  Texas 
V.  Smith,  70  S.  W.  789,  790.  30  Tex.  GIt.  App. 


Ordinary  care  means  that  degree  of  care 
which  an  ordinarily  prudent  and  careful  per- 
son would  exercise  under  like  circumstances. 
Winters  y.  Kansas  Gity  Gable  By.  Go.,  12 
S.  W.  652.  655,  99  Mo.  509,  6  L.  B.  A.  636,  17 
Am.  St.  Bep.  691. 

Ordinary  care  means  that  degree  of  care 
which  ordinarily  careful  and  prudent  per- 
sons usually  observe  under  the  same  or  sim- 
ilar circumstances.  McLaughlin  v.  Louis- 
ville Electric  Light  Go.,  18  Ky.  Law  Bep. 
693,  699,  37  S.  W.  851,  100  Ky.  173,  34  L.  B. 
A.  812;  Houston  A  T.  G.  B.  Ck).  v.  Kelley, 
13  Tex.  Glv.  App.  1,  7,  84  8.  W.  809,  811. 

Ordinary  care  is  such  care  as  a  person 
of  ordinary  prudence  and  caution  would  ex- 
ercise under  the  same  or  like  circumstances. 
Lloyd  V.  St.  Louis,  I.  M.  &  S.  By.  Go.,  29 
S.  W.  153, 156,  128  Mo.  595;  Martin  v.  Texas 
&  P.  By.  Go.,  26  S.  W.  1062,  1053,  87  Tex. 
117. 

Ordinary  care  means  such  care  as  per- 
sons of  ordinary  prudence  and  caution  would 
exercise  in  the  same  situation  and  under  the 
same  circumstances.  Lamb  v.  Missouri  Pac. 
By.  Ck).,  48  S.  W.  659,  662,  147  Mo.  171; 
Stanley  v.  Union  Depot  B.  Go.,  21  S.  W.  832, 
834,  114  Mo.  606;  Missouri,  K.  &  T.  By.  Go. 
V.  Bussell,  28  8.  W.  1042,  1043,  8  Tex.  Oiv. 
App.  578. 

Ordinary  care  means  Just  what  the 
chords  say.  It  is  defined  by  our  courts  all 
over  the  civilized  world  in  very  plain  terms, 
and  is  this:  Just  such  care  as  a  reasonably 
careful   and 'prudent  man— not  a  cautious 


man,  not  an  extra<Hrdinarlly  cautious  man*  bat 
a  reasonably  careful  and  prudent  man — 
would  exercise  under  the  circumstances  tlien 
existing  and  surrounding  him.  That  ia  a 
very  simple  and  plain  definition.  It  is  not 
the  highest  care,  it  is  not  extraordinary 
watchfulness,  but  such  reasonable  care  as  a 
man,  under  the  circumstances,  being  reason- 
ably prudent  and  careful,  would  exercise  and 
ought  to  exercise.  Kestner  v.  Pittsbur^li  A 
B.  Traction  Go.,  27  AtL  1048, 158  Pa.  422. 

A  good  test  of  ordinary  care  is:  "Wbere 
a  person  in  the  observance  or  performance  of 
a  duty  to  another  has  neither  done  nor  omit- 
ted to  do  anything  which  an  ordinarily  care- 
ful and  prudent  person  in  the  same  relation, 
and  under  the  same  conditions  and  circum- 
stances, would  not  have  done  or  omitted  to 
do,  he  has  not  failed  to  use  ordinary  care, 
and  therefore  is  not  guilty  of  negligence, 
even  though  damages  may  have  resulted 
from  his  action  or  want  of  action."  Garter 
V.  Gape  Fear  Lumber  Go.,  39  8.  B.  828,  831, 
129  N.  G.  203;  Prue  v.  New  York,  P.  &  B. 
B.  Go.,  27  AU.  450,  453,  18  B.  I.  360. 

As  eare  ordinarily  or  asaally  msed. 

It  is  very  plain  that  ordinary  diligence 
or  care  is  that  measure  of  care  and  diligence 
ordinarily  employed  in  a  given  business. 
Zell  V.  Dunkle,  27  Atl.  38,  39,  156  Pa.  853. 

"Ordinary  care"  means  the  usual  care 
of  an  ordinarily  prudent  man.  Beynolds  v. 
Qlty  of  Burlington,  52  Vt  300,  308. 

Ordinary  care  is  such  a  degree  of  care, 
skill,  and  diligence  as  men  of  ordinary  pru- 
dence, under  similar  circumstances,  usually 
employ.  Gerlach  v.  Edelmeyer,  47  N.  Y. 
Super.  Gt  (15  Jones  &  S.)  292,  296;  Brown 
V.  Lynn,  81  Pa.  (7  Casey)  610,  512,  72  Am. 
Dec  768. 

Ordinary  care  is  that  degree  of  care 
which  prudent  persons  usually  exercise  un- 
der similar  circumstances.  Florida  Gent.  & 
P.  B.  Go.  ▼.  Mooney  (Fla«)  33  South.  lOlO^ 
1012. 

Ordinary  care  is  such  care  as  would  be 
ordinarily  used  by  prudent  persons  perform- 
ing a  like  service  under  similar  circum- 
stances. Frick  V.  St  Louis,  K.  G.  ft  N.  P. 
B.  Go.,  76  Mo.  696,  609. 

By  ordinary  care  Is  understood  that  de- 
gree of  caution,  attention,  activity,  or  skin 
which  are  habitually  employed  by  persons  hi 
the  situation  of  the  respective  parties  under 
all  circumstances  surrounding  them  at  the 
time.  United  Bys.  ft  Blectric  Ck>.  v.  Beidel- 
man,  62  Atl.  918,  916,  96  Me.  480  (citing  Gen- 
tral  By.  Do.  v.  Smith,  74  Md.  212,  21  AtL 
706). 

A  definition  of  "ordinary  care^  as  that 
degree  of  care  and  caution  that  a  person  of 
ordinary  prudence  la  accustomed  to  use  un- 
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ier  like  or  similar  drcmnstances  was  not 
objectioiiable  on  tbe  ground  tbat  it  should 
bSTO  been  such  care  as  a  person  of  ordinary 
pradenoe  would  ordinarily  nse  undeir  similar 
drcnmstances.  8t  Louis  8.  W.  R.  Go.  of 
Texas  y.  Brown,  09  8.  W.  1010,  dO  Tex.  Oiy. 
App.  67.  See,  also^  McCoy  ▼.  Philadelphia, 
W.  &  B.  B.  Go.  (Del.)  6  Honst  609,  006. 

Ordinary  care  on  the  part  of  an  em- 
ployer, as  respects  his  duty  toward  the  serv- 
ant as  to  the  furnishing  of  a  safe  place  to 
work,  implies  not  simply  the  degree  of  dili- 
sence  which  is  customary  among  those  in- 
trusted with  the  management  of  the  ma- 
chinery and  appliances  used,  but  such  as, 
baring  respect  to  the  exigencies  of  the  par- 
ticular service^  is  reasonable  to  be  observed. 
Bean  y.  Oceanic  Steam  NaT.  Go.  (U.  S.)  24 
Fed.  124,  126. 

Ordinary  care  is  such  care  as  persons  of 
ordinary  prudence  would  have  exercised  un- 
der like  circumstances.  It  does  not  depend 
on  custom.  It  would  be  no  excuse  for  want 
of  care  that  carelessness  was  universal  about 
tbe  matter  involyed,  or  at  the  place  of  the 
accident,  or  in  business  generally.  Sawyer 
V.  J.  M.  Arnold  Shoe  Co.,  88  Atl.  838,  336, 
90  Me.  369  (citing  Mayhew  t.  Sulliyan  kiln. 
O),  76  Me.  100). 

As  ease  of  ovdlaavy  mma. 

Ordinary  care  is  what  the  ordinary  run 
of  men  would  do  under  similar  circum- 
stances. Stokes  v.  Balpho  Tp.,  40  Atl.  958» 
961,  137  Pa.  333. 

In  a  charge  as  to  ordinary  care,  it  is 
erroneous  to  define  the  requisite  degree  of 
care  as  that  exercised  by  an  ordinary  man. 
In  this  connection  the  court  says:  **A  man 
may  be  ordinary  in  stature,  in  personal  ap- 
pearance, or  otherwise,  and  yet  be  utterly 
recUess  and  have  no  sense  of  prudence  or 
caution,  or  he  may  be  extraordinarily  careful 
and  prudent  Whether  applied  to  the  negli- 
cence  of  a  defendant,  or  the  contributory 
negligence  of  a  plaintiff,  we  believe  the  cor- 
rect definition  of  the  degree  of  care  to  be 
exercised  by  either,  in  determining  whose 
n^llgence  occasioned  the  injury,  is  express- 
ed in  these  words:  'Such  care  and  caution 
ts  an  ordinarily  prudent  person  would  exer- 
cise under  similar  circumstances.'  '*  Austin 
ft  N.  W.  Ry.  Go.  V.  Beatty,  11  S.  W.  858, 
858, 860,  73  Tex.  692. 

As  ease  of  prademty  eavef  «1,  or  eantiotu 

An  instruction  in  an  action  against  a 
railway  company  for  injury  resulting  in  the 
death  of  an  employ^  caused  by  a  defective 
car,  that  "ordinary  care  and  caution  is  such 
u  a  prudent  person  would  exercise  under 
the  same  or  similar  circumstances,"  is  not 
objectionable  because  the  word  "ordinarily" 
Is  omitted  before  the  words  "prudent  per- 
flOD,**  or  because  of  the  use  of  the  words  "in 


similar  circumstances."    Texas  ft  N.  O.  B. 
Go.  T.  Black  (Tex.)  44  &  W.  678,  676. 

Ordinary  care  is  such  care  and  cauti<Hi 
as  a  prudent  man  would  exercise  under  like 
OT  similar  circumstances.  Houston  &  T.  B. 
Go.  V.  Oram,  49  Tex.  341,  346;  Fassett  v. 
Town  of  Boxbury,  66  Yt  662,  666.  Ordinary 
care  and  caution  is  such  as  a  prudent  man 
would  exercise  in  similar  circumstances. 
Texas  &  P.  B.  Go.  v.  Gorman,  21  S.  W.  168, 
2  Tex.  Giv.  App.  144;  Texas  &  P.  B.  Co.  v. 
Barrett,  17  Sup.  Ot  707,  708,  166  U.  S.  617, 
41  L.  Bd.  1136. 

Ordinary  care  is  that  degree  of  care 
which  a  prudent  man  would  exercise  in  view 
of  the  circumstances  that  surround  him  at  a 
given  time.  Grant  v.  Union  Pac  B.  Go.  (U. 
S.)  46  Fed.  673,  674. 

Ordinary  care  is  that  care  which  a  pru- 
dent person  ordinarily  uses  under  like  cir- 
cumstances, which  is  another  and  different 
thing  from  such  care  as  i)ersons  ordinarily 
use  under  like  circumstances.  Johnson  v. 
City  of  St  Joseph,  71  S.  W.  106,  108.  96  Mo. 
App.  663  (citing  Gohn  v.  Gity  of  Kansas,  106 
Mo.  387,  392,  18  S.  W.  978). 

By  ordinary  care  is  meant  such  care  as 
would  be  ordinarily  used  by  prudent  persons 
performing  like  services  under  similar  cir- 
cumstances. So,  when  a  brewer  invites  a 
customer  to  visit  a  dangerous  part  of  his 
brewery,  he  must  give  such  visitor  warning 
of  the  danger,  to  enable  him  by  the  use  of 
ordinary  care  to  avoid  the  same,  or  he  will 
be  liable  for  any  injury  resulting;  and  this, 
too,  whether  the  customer's  visit  is  with  or 
without  benefit  to  the  brewer.  Hartman  v. 
Muehlebach,  64  Mo.  App.  665,  679. 

Ordinary  care  Is  that  degree  of  care 
which  persons  of  prudence  are  accustomed 
to  use  under  the  same  or  similar  circumstan- 
ces. Ghicago  ft  A.  B.  Go.  v.  Pearson,  82  111. 
App.  605,  616. 

Ordinary  care  is  such  care  as  a  prudent, 
careful  man  would  take  under  like  circum- 
stances.   Meredith  v.  Beed,  26  Ind.  334,  336. 

Ordinary  care  is  such  care  as  a  reason- 
ably prudent  and  careful  man  would  exercise 
under  similar  circumstances.  Adams  v.  Wil- 
mington ft  N.  G.  Electric  B.  Go.  (Dd.)  52 
AU.  264,  265,  3  Pennewill,  512.  "Negligence" 
has  been  variously  defined  in  the  courts  of 
this  state,  but,  after  all,  the  different  defi- 
nitions means  substantially  one  and  the  same 
thing.  It  has  been  termed  the  want  of  ordi- 
nary care;  that  is,  the  want  of  such  care  as 
a  reasonably  prudent  and  careful  man  would 
exercise  under  similar  circumstances.  Mur- 
phy V.  Hughes  (Del.)  1  Pennewill,  260,  40 
Atl.  187,  188;  Mills  v.  Wilmington  Gity  By. 
Go.  (Del.)  1  Marv.  269,  40  Atl.  1114;  Knopf 
V.  Philadelphia,  W.  ft  B.  B.  Go.  (Del.)  2  Pen- 
newill*  39%  46  AtL  747;   Tnlly  t.  Philadel 
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pbia,  W.  ft  B.  R.  Ck).,  60  Aa  95,  96^  8  Pen- 
newill,  455. 

Ordinary  care  is  that  care  which  a  pro- 
dent  person  ordinarily  uses  under  similar 
drcumstances,  and  it  is  held  that  an  instruc- 
tion deflning  ordinary  care  as  such  care  as 
a  person  should  ordinarily  exercise  under  like 
•circumstances  is  erroneous.  Cobn  y.  City  of 
Kansas,  18  S.  W.  973,  974^  108  Mo.  387. 

Ordinary  care  is  defined  to  be  tliat  de- 
gree of  care  which  a  prudent  person  would 
be  likely  to  exercise  under  given  circumstan- 
ces. McOrath  ▼.  New  York  Cent  &  H.  R. 
R.  Co.,  59  N.  Y.  468»  471,  17  Am.  Rep.  359. 

^'Ordinary  care,"  as  applicable  to  cases 
iiiiere  negligence  is  to  be  determined  as  a 
question  of  fact,  means  such  care  as  a  pni- 
^ent  and  cautious  man  would  exercise  under 
like  circumstances.  Chicago,  8t  L.  ft  P.  R. 
Co.  T.  Hutchinson,  11  N.  B.  855,  858,  120  UL 
587;  Chicago  ft  A.  R.  Co.  T.  Adler,  21  N. 
B.  846»  848,  129  Ul.  335. 

.  Ordinary  care  is  such  care  and  prudence 
as  a  careful  and  prudent  man  would  exercise 
under  the  circumstances.  Fassett  ▼.  Town 
of  Roxbury,  55  Yt  552,  556;  Cronk  v.  Chi- 
cago, M.  ft  St  P.  R.  Ca,  52  N.  W.  420,  422, 
3  8.  D.  93. 

Mm  and  iatelllseiit 


"Ordinary  care  means  simply  that  de- 
gree of  vigilance  which  a  reasonable  and 
prudent  person  would  exercise  under  like 
circumstances."  Carter  y.  Kansas  City  Ca- 
ble Ry.  Co.  (U.  S.)  42  Fed.  37,  38;  Union 
Ins.  Co.  v.  Smith,  8  Sup.  Ct  Rep.  534,  538, 
124  U.  S.  405,  31  L.  Bd.  497;  Cayzer  ▼.  Tay- 
lor, 76  Mass.  (10  Gray)  274,  280,  69  Am.  Dec. 
317;  Lake  Shore  ft  M.  S.  Ry.  Co.  v.  Mc- 
intosh, 38  N.  E.  476,  479,  140  Ind.  261. 

Ordinary  care  f-t  the  care  which  reason- 
able men  of  ordinary  prudence,  having  rea- 
sonable and  proper  regard  for  the  rights  and 
interests  of  those  whom  their  acts  may  af- 
fect, use  under  like  circumstances.  Inhab- 
itants of  Topsham  ▼.  Inhabitants  of  Lisbon, 
65  Me.  449,  455. 

The  phrase  "ordinary  care"  necessarily 
inyolves  the  idea  that  such  care  was  to  be 
used  as  a  reasonable  person  under  like  cir- 
cumstances would  adopt  to  avoid  an  acci- 
dent Fallon  T.  City  of  Boston,  85  Mass.  (3 
Allen)  38,  39. 

Ordinary  care  is  such  care  as  a  man  of 
ordinary  Judgment,  intelligence,  and  pru- 
dence would  exercise  under  like  circumstan- 
ces. Missouri  Pac.  Ry.  Co.  v.  Mackey,  6  Pac 
291,  296,  33  Kan.  298. 

"Ordinary  diligence,  care  and  skill  are 
such  .care  and  diligence  as  are  usually  be- 
stowed by  ordinary  persons  of  ordinary  com- 


mon sense  under  like  drcumstances."    Brady 
T.  Jeiferson  (DeL)  5  Houst  60,  79. 

Ordinary  care  is  such  as  any  man  of 
average  Intelligence  would  employ  under  like 
circumstances.  City  of  Roulder  ▼.  Foivler, 
18  Pac.  337,  11  Colo.  396. 

Ordinary  care  is  that  degree  of  caution 
which  a  reasonably  prudent  person  ^would 
exercise  under  the  existing  condition.  Wiiist- 
en  V.  Rrengal,  87  N.  Y.  Supp.  813,  814,  16 
Misc.  Rep.  37. 

The  term  "ordinary  care"  is  defined  in 
varying  language,  but  generally  means  such 
care  as  the  ordinarily  prudent  man  in  the 
particular  occupation,  with  ordinary  experi- 
ence and  intelligence,  would  use  to  protect 
himself.  Crooker  v.  Pacific  Lounge  &  Mat- 
tress Ca,  69  Pac  359,  361,  29  Wash.  30l 

As  eare  reasonably  to  be  ezpeoted* 

Ordinary  care  means  that  degree  of  care 
which  may  reasonably  be  expected  of  a  pet- 
son  in  the  situation  of  the  person  required 
to  exercise  such  care.  Bueschlng  v.  St  Lou- 
is Gaslight  Co.,  73  Mo.  219,  234,  39  Am.  Rep. 
503;  Nolan  v.  New  York,  N.  EL  &  H.  R  Co., 
4  Ati.  106,  111,  53  Conn.  461;  Nesbit  v.  Cros- 
by, 51  AU.  550,  553,  74  Conn.  554;  Central 
R.  Co.  V.  Moore,  24  N.  J.  Law  (4  Zab.)  824, 
832;  Central  Ry.  Co.  v.  Smith,  21  Atl.  706, 
707,  74  Md.  212;  United  Railways  &  Electric 
Co.  V.  Beidelman,  52  AU.  913,  915,  95  Md. 
480;  Atchison,  T.  A  S.  F.  R.  Co.  v.  Sadler, 
16  Pac.  46,  48,  38  Kan.  128,  5  Am.  St  Rep. 
729;  Town  of  Norman  v.  Teet,  69  Pac.  791, 
792,  12  Okl.  69. 

Ordinary  care  means  that  degree  of  care 
which  might  reasonably  be  expected  of  an 
ordinarily  prudent  person  under  like  circum- 
stances. Georgia  Cotton  Oil  Co.  v.  Jackson, 
37  S.  B.  873,  874.  112  Ga.  620;  DriscoU  v. 
Market  St  Cable  Ry.  Co.,  32  Pac.  591,  592, 
97  Cal.  553,  33  Am.  St  Rep.  203. 

Ordinary  care  means  the  care  that  would 
be  expected  of  a  reasonable,  careful,  prudent; 
and  competent  person  in  a  like  business  un- 
der all  the  circumstances.  Matthews  v« 
Preker,  57  S.  W.  262,  265,  68  Ark.  190. 

In  a  suit  for  injuries  received  while  rid- 
ing with  other  passengers  on  top  of  a  ca- 
boose, a  charge  that  "by  ordinary  care  is 
meant  that  degree  of  care  which  may  be  rea- 
sonably expected  of  a  person  in  the  situa- 
tion of  the  plaintiflT  at  the  time  the  injury 
was  received,  and  negligence  is  the  absence 
of  ordinary  care,"  was  error.  Under  the 
law,  ordinary  care  is  that  care  that  a  person 
of  ordinary  prudence  would  exercise  under 
the  same  circumstances.  The  charge  fixes 
no  criterion  or  measure  to  guide  the  Jury 
in  determining  what  degree  of  care  was  nec- 
essary to  be  used  under  the  circumstances. 
From  the  charge  the  Jury  were  unable  to 
decide  whether  the  care  necessary  was  socb 
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as  an  ordinarily  pmdant  penon  woald  use 
VDder  limllar  drcomatancefl,  or  whether  it 
was  SQCb  as  might  be  reasonably  expected 
^  an  impradent  person.  An  impnident  or 
reckless  person  would  reasonably  be  expect- 
ed to  take  more  risk  than  one  oC  ordinary 
prudence.  St  Lonis  8.  W.  Ry.  Go.  ▼•  Blee, 
20  &  W.  52(^  •  Tto.  Or.  App.  000. 


The  term  "ordinary  care,'  when  need 
In  t  general  sense,  without  reference  to  the 
fads  of  any  particular  case,  comes  nearer 
expressing,  perhaps,  a  deflnite  measure  of 
reflponsibllity  tlum  the  expression  'due  care,' 
yet  the  degree  of  diligence  which  it  implies 
greatly  raries  according  to  the  character  of 
the  circumstances  to  which  it  relates.  A 
•light  examination  of  the  precedents,  as 
foimd  in  Ghitty  and  other  standard  authors, 
will  show  that  in  actions  for  personal  in- 
juries the  expressions  'doe  care*  and  *due 
and  proper  care'  are  uniformly  used  in  char- 
ging the  degree  of  diligence  or  care  alleged  to 
have  been  exercised  by  the  plaintiff  at  the 
time  of  reoelying  the  injury  complained  of 
flcbmidt  T.  Sinnott,  108  IlL  100,  166. 

'H)idinary  care,"  in  the  law  of  negli- 
gence, Is  synonymous  with  *^due  care."  Ohl- 
eago.  B.  ft  Q.  &  Ga  T.  Torty.  42  N.  B.  M,  66, 
158  IlL  821. 

The  expresslonfl  **due  care**  and  "ordi- 
nary care"  are  convertible  terms,  and  there- 
fore it  is  not  erroneous  to  substitute  one  for 
the  other  in  instructions.  Baltimore  Sc  O. 
B.  W.  Ry.  Oa  T.  Faith,  51  N.  B.  807,  808,  175 
I1L58. 


"Ordinary  care"  is  synonymous  with  ''rea- 
sonable care,"  and  the  terms  may  be  used 
taiterchangeably.  Black  y.  Chicago,  B.  ft  Q. 
R.  Co.,  46  N.  W.  428,  430,  80  Neb.  197;  Nolan 
T.  New  York,  N.  H.  ft  H.  R.  Co.,  4  Ati.  108, 
111,  63  Oonn.  461;  Chicago,  B.  ft  Q.  B.  Co. 
T.  Yorty,  42  N.  B.  64,  65,  158  111.  321;  Balti- 
more ft  O.  S.  W.  Ry.  Do.  T.  Faith,  51  N.  B. 
807.  80^  175  111.  68;  Central  R.  Co.  of  New 
Jersey  v.  Moore,  24  N.  J.  Law  (4  Zab.)  824, 
832;  Fallon  ▼.  aty  of  Boston,  85  Mass.  (8 
Allen)  3a 

*X)rdinary  care"  means  the  reasonable 
care  which  anybody  ought  to  exercise  in 
the  use  of  machinery.  Harmer  t.  Reed 
Apartment  ft  Investment  Co.,  53  AtL  402,  403, 
68  N.  J.  Law,  882. 

Ordinary  care  is  such  reasonable  care 
to  SYoid  iAjury  as  ordinary  prudence  would 
inggest;  that  is,  such  a  degree  of  care  and 
attention  as  experience  has  found  reason- 
able and  necessary  to  prevent  Injury  to 
others  in  like  cases.  Philadelphia,  W.  ft  B. 
fi.  Co.  y.  Kerr,  25  Md.  521,  580. 
6  Wds.  ft  P.— 11 


The  words  "ordinary"  and  ''reasonable,'' 

used  in  defining  the  nature  of  the  care  and 

skill  expected  of  a  physician  or  surgeon  in 

his  employment,  have  been  interchangeably 

used.    Ritchey  v.  West,  23  111.  385.    Perhaps 

j  the   word  "<»dlnary"  would  indicate  more 

clearly  to  the  common  mind  the  degree  of 

I  care  and  skill  which  he  is  bound  to  exer- 

i  dse  in  his  professional  engagements,  or  an- 

I  swer  any  damage  for  the  want  of  it.    Ken- 

daU  Y.  Brown,  74  UL  232,  237. 

'•Ordinary  care''  is  reasonable  care;  that 
care  which  a  person  of  ordinary  prudence 
and  capacity  would  take  under  like  circum- 
stances. Carter  v.  Cape  Fear  Lumber  Co., 
39  S.  B.  828,  831,  129  N.  a  208. 

As  m  velAtiTe  ten. 

Ordinary  care  depends  on  the  cbrcum- 
stances  of  each  particular  case.  Chapln  y. 
Chicago,  M.  ft  St  P.  Ry.  Co.,  44  N.  W.  820, 
821,  79  Iowa,  582;  Oerlach  y.  Edlemeyer,  47 
N.  J.  Super.  Ct  (15  Jones  ft  S.)  292,  296; 
Barrickman  y.  Marion  Oil  Oo.,  32  S.  B.  327, 
881,  46  W.  Va.  634,  44  L.  B.  A.  92;  Bems 
y.  Oaston  Goal  Co.,  27  W.  Ya.  285,  55  Am. 
Bep.  804;  Missouri,  K.  ft  T.  Ry.  Ca  of  Texas 
y.  Webb,  49  S.  W.  626,  529,  20  Tex.  Cly. 
App.  431;  Bmst  y.  Hudson  River  B.  Co.,  35 
N.  Y.  9,  26,  27,  90  Am.  Dec.  761. 

The  Supreme  Court  of  the  United  States 
I  has  said  that  "there  is  no  fixed  standard  in 
!  the  law  by  which  a  court  Is  enabled  to  ar- 
I  bltrarily   say  in  every   case  what  conduct 
shall  be  considered  reasonable  and  prudent, 
and  what  shall  constitute  ordinary  care,  un- 
der any  and  all  circumstances.    What  may 
be  deemed  ordinary  care  in  one  case  may 
under  different  circumstances  be  gross  negli- 
gence."   Grand  Trunk  Ry.  Co.  v.  Ives,  144 
U.  S.  408»  12  Sup.  Ct  679,  683,  86  L.   Od. 
485  (dted  in  Omaha  St  Ry.  Co.  y.  Craig,  58 


N    W.  209,  212,  213,  39  Neb.  601). 

"Ordinary  care"  is  altogether  a  relative 
term,  and  means  the  use  of  those  precau- 
tions which  under  the  cbrcumstances  of  each 
particular  case  a  just  regard  to  the  persons 
and  property  of  others  demands.  But  there, 
is  no  inflexible  rule^  either  of  the  river  or 
of  the  road,  the  neglect  of  which  by  one 
party  will  dispense  with  the  exercise  of 
common  caution  by  the  other.  The  Farmer; 
(Ala.)  4  Am.  Law  Beg.  249. 

I  "Ordinary  care"  means  that  degree  of 
I  care  usually  exercised  by  ordinarily  careful 
I  and  prudent  persons  under  the  same  or 
similar  circumstances.  Ordinarily  careful 
and  prudent  persons  regulate  their  conduct 
by  the  differences  In  circumstances  surround- 
ing the  act  This  is  generally  known  and 
recognized  by  all  people.  That  is  what 
makes  It  ordinary  care.  Gorman's  Adm'r  v. 
Louisville  R.  Co..  72  S.  W.  760.  761,  24  Ky. 
I^w  Rep.  1938. 
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Hm  tenns  "ordinair  care,"  ''reafloiuible 
prudence,"  and  sncb  like  terms,  as  applied 
to  tlie  conduct  and  affairs  of  men,  have  a 
relative  signiflcance,  and  cannot  be  arbl: 
trailly  defined.  What  may  be  deemed  ordi- 
nary care  In  one  case  niay  under  different 
snrronndlngs  and  drcnmstances  be  gross 
negligence.  Kinyon  t.  Chicago  ft  N.  W.  By. 
Co.,  82  N.  W.  40^  44.  118  Iowa,  8^,  M  Am. 
8t  Bep.  382. 

Ordinary  care  Is  altogether  a  relatlTe 
term,  and  means  the  nse  of  those  precaiF 
tlons  which  under  the  circumstances  of  each 
particular  case  a  Just  regard  to  the  persons 
and  property  of  others  demands.  Tlie 
Farmer  (Ala.)  4  Aol  Law  Beg.  249. 

Ordinary  care  Is  that  degree  of  care 
which  a  person  of  ordinary  prudence  would 
exercise  under  the  particular  circumstances 
of  the  case.  Cronk  t.  Chicago,  M.  &  St.  P. 
By.  Oo.,  62  N.  W.  420,  8  S.  D.  93;  Lago  t. 
Walsh,  74  N.  W.  212,  214,  98  Wis.  348; 
Chesapeake  ft  O.  By.  Co.  ▼.  Gunter,  56  8. 
W.  627,  528,  108  Ky.  882.  The  ordinary 
care  which  it  is  the  duty  of  a  railixMid  en- 
gineer to  exercise  in  his  work  is  that  care 
which  persons  of  ordinary  care  and  prudence 
would  exorcise  under  ttie  circumstances.  Hall 
T.  Chicago,  B.  ft  N.  B.  Co.,  49  N.  W.  239, 
243,  46  Minn.  439;  Norfolk  ft  P.  R.  Co.  y. 
Ormsby  (Ya.)  27  Grat  455,  17  Am.  By.  Bep. 
821;  Missouri  Pac  B.  Co.  ▼.  Shuford,  10  8. 
W.  408,  411,  72  Tex.  165. 

Ordinary  care  is  not  such  care  as  peo- 
ple in  general  would  exercise,  but  such  care 
as  they  would  exercise  under  the  special  cir- 
cumstances of  each  particular  case.  State  ▼. 
Manchester  ft  L.  B.  Co.,  52  N.  H.  528,  557. 

Ordinary  care"  la  not  an  absolute,  but 
a  relative^  term,  the  standard  of  which  is 
necessarily  variable,  and  is  influenced  and 
controlled  by  the  extraneous  circumstances 
surrounding  the  particular  transaction.  City. 
of  Winchester  t.  Carroll,  40  8.  B.  87.  89,  99 
Va.  727. 

What  is  the  precise  legal  intent  of  the 
term  **ordinary  care"  must,  in  the  nature  of 
things,  depend  upon  the  circumstances  of  each 
individual  case.  It  is  a  relative,  and  not  an 
al»solute,  term.  International  ft  O.  N.  B.  Oo. 
T.  Johnson,  55  8.  W.  772,  788^  23  Tex.  Civ. 
App.  160. 

The  terms  "ordinary  care,"  '^reasonable 
prudence,"  and  such  like  terms  as  are  ap- 
plied to  the  conduct  and  affairs  of  men, 
have  a  relative  significance,  and  cannot  be 
arbitrarily  defined.  What  may  be  deemed 
ordinary  care  in  one  case  may  under  dif- 
ferent surroundings  and  drcnmstances  l>e 
gross  negligence.  Crane  Blevator  Co.  v.  liip- 
pert  (U.  S.)  63  Fed.  942,  947,  11  C.  C.  A. 
521;  Consumers'  Electric  Light  ft  St  B.  Ca 
V.  Pryor  QE'la.)  32  South.  797,  805;  Tacoma 
By.  ft  Power  Co.  ▼.  Hays  (U.  S.)  110  Fed. 


^m,  «9,  49  a  C.  A.  115;  Chesapeake  Jk  O. 
By.  Co.  T.  Ounter  (Ky.)  56  8.  W.  C27,  528; 
Cayxer  v.  Taylor,  76  Mass.  ao  Gray)  274, 
280,  69  Am.  Dec  317;  Crooker  v.  Pacific 
Lounge  ft  liattzess  Co.,  69  Pac  359,  361,  29 
Wash.  80. 

Want  of  ordinary  care  cannot  t>e  de- 
fined, for  the  degree  of  care  and  vigilance 
required  varies  according  to  the  esigendeii 
which  require  attention,  and  vigilance  oon- 
fbrms  in  amount  and  degree  to  the  particu- 
lar circumstances  under  which  they  are  to  be 
exercised,  and  th«re  is  no  fixed  standard  by 
which  a  court  is  enabled  to  arbitrarily  say 
what  conduct  shall  be  considered  reasonable 
and  prudent,  and  what  shall  constitute  or- 
dinary care.  Cameron  v.  Kenyon-ConneU 
Com.  Co.,  58  Pac  858,  860,  22  Mont  312,  44 
L.  B.  A.  606^  74  Am.  St  Rep.  602;  Gon-. 
sumers*  Electric  Light  ft  St  B.  Ca  T.  Pryor 
(FU.)  32  South.  797,  805. 

That  degree  of  care  which  a  man  of  ar- 
erage  prudence  and  diligence  would  use  un- 
der the  like  circumstances  Is  denominated 
''ordinary  care."  Higman  v.  Camody,  112 
Ala.  267,  272,  20  South.  480,  57  Am.  St  Rep. 
83. 

In  deciding  whether  a  party  has  exer- 
cised ordinary  care,  consideration  must  be 
given  to  the  position  of  the  party,  and  his 
duties,  business,  and  reqwnsibilities;  and 
the  same  act  or  omission  which  under  some 
circumstances  would  not  show  any  degree  of 
negligence  might  under  others  show  want 
of  ordinary  care,  and  under  still  different 
circumstances  might  show  gross  negligence. 
State  V.  Mandiester  ft  L.  R.  R..  62  N.  H.  528 

What  la  ordinary  care  depends  on  the 
divumstances  of  the  particular  instance. 
When  the  circumstances  are  such  that  an 
ordinarily  careful  and  prudent  person  would 
deem  it  essential  to  exercise  a  greater  de- 
gree of  care  and  caution  than  under  less 
threatening  circumstances,  such  greater  de- 
gree of  care  would  be  but  ordinary  care. 
The  test  always  is  not  that  the  highest  pos- 
sible care  and  caution  shall  be  exercised, 
but  such  degree  of  care  only  as  an  ordlnarUj 
careful  and  prudent  person  would  exercise 
in  like  situation.  West  Chicago  St  Ry.  Ca 
V.  liannlng,  48  N.  ■.  058,  960,  170  IlL  417. 

Ordinary  care  is  not  always  the  same 
degree  of  care.  A  reasonable  man  in  some 
situations  win  exerdJse  extraordinary  care, 
and  he  should  do  it  and  it  is  yet  ordinary 
care  in  reference  to  the  drcmnstances  or 
exigencies  of  the  case  We  sometimes  saj 
that  the  greater  the  danger,  the  greater  the 
necessity  of  care.  Nesbit  v.  Crosby,  51  AtL 
550,  553,  74  Conn.  554. 

"Klrdtnary  cars^  has  not  only  an  abso- 
lute, but  also  a  relative  signification.  It  is 
such  care  as  prudent  persons  are  accustomed 
to  exercise  under  the  peculiar  cbcumatances 
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of  etch  case.  If  calML  Into  exereto  under 
drcvmstiuiceB  ^  pccnUar  peril,  a  greater 
amount  ef  care  ia  required  than  where  tiw 
drcumstancea  are  less  perilous*  because  pnt- 
dent  iBd  careful  persons,  haTlng  in  ylew  th# 
object  to  be  attained  and  tiis  jnst  rights  of 
otlieit,  are  in  snch  cases  accustomed  to  ez- 
erete  more  care  than  in  cases  less  perilous. 
Tbe  tmoont  of  care  is,  indeed,  increased, 
bat  ikt  standard  is  still  the  same.  It  is  still 
nothing  more  than  ordinary  care  under  the 
etrcnmstances  of  that  particular  case.  Cleve- 
land, C.  ft  0.  R.  Go.  ▼.  Terry,  S  Ohio  St 
no,  68L 

What  Is  ordinary  care  cannot  be  deter- 
mined abstractly.  It  is  necessarily  a  rela- 
ttre  term.  It  must  be  measured  by  fbe  na- 
tore  of  the  work  to  be  done,  the  instruments 
to  be  used,  and  the  hazard  and  peril  of  the 
Mnation.  The  law,  by  "ordinary  care," 
means  simply  the  caution  and  yigilance 
which  reasonable  and  prudent  men  exercise 
under  Uke  circumstances.  Flynn  y.  Kansas 
City,  St  J.  &  O.  B.  B.  Co.,  78  Mo.  196^  202, 
47  Am.  Rep.  90. 

"Ordinary  care^'  is  a  relative  term,  al- 
ways dependent  on  relationship  and  drcum- 
itances.  "Want  of  ordinary  care"  means 
nothing  more  than  the  failure  to  use  those 
precautions  which  a  just  regard  to  the  per^ 
sons  or  property  of  others  demand  should 
be  used  under  the  circumstances  of  the  par- 
ticular case.  Ordinary  care  depends  upon  the 
performance  of  a  duty  which  one  of  the  par- 
ties owes  to  the  other,  and  this  duty  arises 
out  of  the  various  relationships  of  life,  and 
TBiles  in  obligation  under  different  circum- 
stances. In  one  case  the  duty  is  high  and 
Imperative;  In  another  It  is  the  imperfect 
obligation,  thus  it  may  be  d^>endent  on  a 
mere  license  to  enter  upon  land  or  the  bare 
obligation  to  avoid  inflicting  a  willful  injury 
i9on  a  trespasser;  while,  upon  the  other 
bind.  It  may  be  a  duty  to  care  for  the  safety 
of  an  invited  guest  or  of  a  passenger  for 
bire^"    Smith  v.  Day  (U.  8.)  86  Fed.  62,  64. 

What  may  constitute  ordinary  care  on 
der  some  circumstances  may  not  under  oth- 
«■.  This  varies,  and  is  materially  affected 
br  the  nature,  situation,  bulk,  and  value  of 
did  article  or  thing  to  be  cared  for.  Ward 
T.  Milwaukee  ft  Bt  P.  By.  Co.,  29  Wis.  144, 
1«. 

The  exigencies  of  the  particular  occasion 
ii  the  amount  of  care  that  should  be  exer- 
cML  Beceivers  of  Missouri,  K.  ft  T.  By. 
T.  Pfluger  (Tex.)  26  S.  W.  792,  793;  Quirk 
T.  St  Louis  United  Elevator  Co.,  28  S.  W. 
108Q,  1083,  126  Mo.  279.  This  principle  Is 
weQ  Illustrated,  in  regard  to  the  care  to  be 
tiken  of  different  articles  of  personal  prop- 
erty, thus:  "A  man  would  not  be  expected 
Is  tnke  the  same  care  of  a  bag  of  oate  as 
t  bag  of  gold;  a  bale  of  cotton  as  a  bag  of 
fla&Kmds.'*     Story,  Bailm.  ||  15,   186L     A 


similar  variation  in  the  degree  of  care  to  be 
exercised  of  one's  person  must  prevail,  in 
order  that  such  care  may  rise  to  the  stand- 
ard and  equal  the  measure  of  ordinary  care. 
QvXik,  V.  St  Louis  United  BSevator  Co.,  28 
S.  W.  1080,  1083,  126  Mo.  279. 

Ordinary  care  is  that  degree  of  care 
which  may  reasonably  be  expected  of  one 
in  the  same  situation,  and  would  evidently 
be  very  small  in  a  very  young  child.  City  of 
St  Paul  V.  Kuby,  8  Minn.  154,  168  (GU.  125, 
140);  (citing  Bobinsoa  v.  Gone,  22  Vt  213, 
54  AmL  Dec  67). 

**Ordlnary  care*  Is  a  relative  term. 
What  would  be  ordinary  care  under  one  set 
of  circumstances  might  be  gross  negligence 
under  a  different  set  of  circumstances.  Hu- 
bert V.  City  of  Seattie,  73  Pac.  883,  385,  32 
Wash.  830. 

Ordinary  care  generally  depends  on  the 
facto  of  the  particular  case,  except  in  those 
Instences  where  the  law,  by  express  terms  or 
otherwise,  esteblishes  some  more  exact  rule. 
Ordinary  care  is  such  as  a  person  of  ordinary 
care  and  caution,  according  to  the  stendard 
of  the  usual  and  general  experience  of  man- 
kind, would  exercise  in  the  same  situation 
and  drcumstences  as  those  of  the  person 
whose  conduct  in  that  regard  is  in  question 
in  the  given  case.  Tetherow  v.  St  Joseph 
ft  D.  M.  B.  Co.,  11  S.  W.  810,  813,  98  Mo.  74, 
14  Am.  St  Bep.  617. 

"There  is  no  fixed  stendard  in  the  law 
by  which  a  court  is  enabled  to  arbitrarily 
say  in  every  case  what  conduct  shall  be  con- 
sidered reasonable  and  prudent,  and  what 
shall  constitute  ordinary  care,  under  any  and 
all  circumstances.  The  terms  Ordinary 
care,'  'reasonably  prudent'  and  such  like 
terms  as  apply  to  the  conduct  and  affairs  of 
men,  have  a  relative  significance,  and  cannot 
be  arbitrarily  defined.  What  may  be  deemed 
ordinary  care  in  one  case  may  under  differ- 
ent surroundings  and  elrcumstences  be  gross 
negligence."  Han  v.  Ogden  City  St  By.  Co., 
44  Pac.  1046L  1047,  18  Uteh,  243,  57  Am.  St 
Bep.  726  (quoting  Grand  Trunk  By.  Oo.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ot  679,  36  L.  Bd. 
4«9. 

The  term  "ordinary  care"  Is  a  difficult 
one  to  define,  as  it  is  relative,  and  always 
dependent  on  relationtdiip  and  drcumstences. 
In  some  relations  a  slight  want  of  care  is  a 
want  of  ordinary  care,  because  of  the  high 
duty  that  is  owing;  in  other  relations  only  a 
great  failure  of  care  is  a  want  of  ordinary 
care^  because  there  is  only  a  duty  of  imper- 
fect obligation  owing;  while  in  some  other 
relations  only  a  degree  of  care  between  the 
two  extremes  would  constitute  ordinary  care. 
Therefore,  where  the  drcumstences  require 
great  care,  then  great  care  is  only  ordinary 
care;  when  they  require  only  slight  care, 
then  only  slight  care  becomes  ordinary  care; 
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and  00  on  between  the  two  extremes  on  the 
same  principle,  according  to  the  circum- 
stances of  each  case.  Pnie  t.  New  York, 
P.  ft  B.  R  06.,  27  Atl.  450,  453,  18  R  I.  860. 

In  Gnlf,  C  ft  S.  F.  Ry.  y.  Hodges,  18  8. 
W.  64,  65,  76  Tex.  90,  the  court  said :  -What 
Is  ordinary  care  will  vary  with  the  surround- 
ing circumstances  and  conditions."  Missouri, 
K.  ft  T.  Ry.  Ck>.  of  Texas  t.  Webb  (Mo.)  49  S. 
W.  526,  529. 

No  fixed,  arbitrary  rule  can  be  laid  down 
in  defining  ordinary  care.  The  degree  of 
care  and  vigilance  required  yarles  according 
to  the  exigencies  which  require  attention  and 
vigilance,  conforming  in  amount  and  degree 
to  the  particular  circumstances  under  which 
they  are  to  be  exercised.  The  care  and  at- 
tention necessary  on  an  employer's  part  in 
famishing  a  steam  boiler  is  relative  to  the 
work  to  be  done  by  the  boiler,  and  the  ca- 
pacity of  such  an  instrument  for  harm,  as 
well  as  good.  The  employer  is  in  duty  bound 
to  see  that  the  machinery  is  fit  and  safe  for 
the  work  only  so  far  as  due  and  reasonable 
care  and  diligence  and  prudence  will  go  to- 
wards having  it  and  keeping  it  safe  and  fit. 
He  is  not  a  warrantor  of  the  safety  of  the 
machinery,  and,  when  he  has  exercised  the 
degree  of  care  hereinbefore  discussed,  as 
ordinary  or  reasonable,  his  duty  is  dona 
Mulligan  V.  Montana  Union  Ry.  Co.,  47  Pac. 
T96,  797,  19  Mont  136  (citing  Whart  Neg.  | 
211;  Johnson  v.  Boston  Min.  Qo^  16  Mont 
164,  40  Pac.  298). 

Under  Acts  1891,  c.  4071,  I  1,  providing 
that  "a  railroad  company  shall  be  liable  for 
any  damage  done  to  persons,  stock  or  other 
property  by  the  running  of  the  locomotives 
or  cars  or  other  machinery  of  such  company, 
or  for  damage  done  by  any  person  in  the 
employment  and  service  of  such  company, 
unless  the  company  shall  make  it  appear  that 
their  agents  had  exercised  all  ordinary  and 
reasonable  care  and  diligence,  the  presump- 
tion in  all  cases  being  against  the  company,*' 
such  companies,  in  every  case  falling  within 
the  pur\'iew  of  this  statute,  are  bound  to 
exercise  all  ordinary  and  reasonable  care  and 
diligence  strictly  commensurate  with  the  ex- 
igencies of  the  occasion  and  demanded  by 
the  relationship  that  they  bear  for  the  time 
being  to  the  party  in  question.  Morris  v. 
Florida  Cent  ft  P.  R.  Oo.,  29  South.  541,  546, 
43  Fla.  10. 

One  who  is  a  trespasser  on  a  train  is 
only  required  to  exercise  ordinary  care  to 
avoid  injury  to  himself.  But  this  requisite 
can  only  be  complied  with  by  the  exercise 
of  that  degree  of  caution  which  persons  of 
his  age  and  intelligence,  and  of  ordinary  pru- 
dence, will  use  under  the  same  conditions  of 
danger,  and  with  like  knowledge  of  the  sit- 
uation. Kansas  City,  Ft  S.  &  6.  R.  Go.  v. 
Kelly,  14  Pac  172^  175,  36  Kan.  655^  69  Ant 
Rep.  690. 


The  ordinary  care  or  due  care  which  a 
railroad  company  is  required  to  exercise  in 
the  employment  of  its  servants  is  not  mere- 
ly such  care  as  other  railroad  companies  ex 
ercise  under  like  circumstances,  for  other 
railroad  companies  may  be  careless.  *'Or- 
dinary  care  in  the  selection  or  retention  of 
servants  in  such  cases  implies  that  degree 
of  diligence  and  precaution  which  the  ex- 
igencies of  the  particular  service  reasonably 
require;  that  is,  such  care,  in  view  of  the 
consequences  that  may  result  from  negli- 
gence on  the  part  of  the  employes,  as  is  fair- 
ly commensurate  with  the  perils  or  dangers 
likely  to  be  encountered.'*  Northern  Pacific 
R  Oo.  V.  Mares,  8  Sup.  Ct  821,  326,  123  U. 
8.  710,  81  L.  Ed.  296. 

By  "ordinary  and  proper  caro  and  dili- 
gence*' Is  meant  such  care  and  diligence  as 
a  person  of  ordinary  prudence  and  caution 
would  commonly  exercise  under  like  circum- 
stances, and  the  degree  of  care  and  diligence 
required  in  a  case  is  proportioned  to  the 
amount  of  danger  probably  consoriuent  on  a 
failure  to  exercise  care  and  diligeuce.  Mar- 
tin V.  Texas  ft  P.  Ry.  CkK,  26  S.  W.  1052, 
1053,  87  Tex.  117, 

Same— <}]utraetev  of  ImslBess  affeetiag* 

What  is  "ordinary  care"  must  be  meas- 
ured by  the  character  of  the  business,  and 
the  risks  attending  its  prosecution.  Hous- 
ton V.  Brush,  29  AU.  380,  386,  66  Vt  331; 
Heckman  v.  Evenson,  73  N.  W.  427,  429,  7 
N.  D.  173;  Texas  &  P.  Ry.  CJo.  v.  Barrett; 
17  Sup.  Ct  707,  708,  166  U.  S.  617,  41  L.  Ed. 
1136. 

Ordinary  care  has  relation  to  the  busi- 
ness in  which  the  party  is  engaged.  Lam- 
line  V.  Houston  W.  St  &  P.  Ferry  R.  Ck>. 
(N.  T.)  14  Daly,  144. 

"Ordinary  care**  is  a  relative  term,  and 
what  is  ordinary  care  is  to  be  measured  by 
the  nature  of  the  case^  the  hazard,  and  the 
situation.  Rutledge  v.  Hannibal  &  St  J.  B. 
Oo.,  78  Mo.  286,  292. 

What  is  ordinary  care  cannot  be  deter- 
mined abstractly.  It  has  relation  to,  and 
must  be  measured  by,  the  work  or  thing 
done,  and  the  instrumentalities  used,  and 
their  capacity  for  evil  as  well  as  good.  Oay- 
zer  V.  Taylor,  76  Mass.  (10  Gray)  274,  280b 
69  Am.  Dec.  317. 

The  term  "ordinary  care,"  within  the 
rule  that  a  physician  or  surgeon  is  only  re- 
sponsible for  his  failure  to  exercise  ordinary 
care,  is  used  in  its  ordinary  acceptation  or 
meaning.    Heath  v.  Glisan,  8  Or.  64,  65. 

''Ordinary  care*'  may  mean  very  sli|:ht 
care  in  one  state  of  circumstances,  and  com- 
paratively very  great  care  in  another.  The 
ordinary  care  which  is  exacted  from  one 
person  in  the  custody  of  a  valuable  Jewel 
is  the  same  in  l^gal  principle^  though  dilEe^ 
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ent  In  degree,  from  the  ordinary  care  requir- 
ed from  another  as  the  custodian  of  a  grind- 
stone. In  the  one  case  it  is  the  care  usually 
taken  by  prudent  custodians  of  jewels,  and 
In  the  other  that  usually  taken  by  prudent 
custodians  of  grindstones.  In  each  case  it 
is  the  care  which  the  nature  of  the  subject 
and  Bonounding  circumstances  reasonably 
demand.  Blythe  y.  Birmingham  Waterworks 
Go^  11  Bzch.  781  (citing  Gooley,  Torts,  680; 
Shear,  k  B.  Neg.  |  7). 

The  ordinary  care  which  the  hirer  of 
a  Blave  is  required  to  exercise  with  regard 
to  such  slave  is  that  degree  of  it  which  in 
the  same  circumstances  a  person  of  ordi- 
nary prudence  would  take  of  the  particular 
thins,  were  it  his  own.  It  is  manifest  that 
it  may  differ  very  much,  according  to  the 
nature  of  the  thing,  the  purpose  for  which 
it  was  hired,  and  the  particular  circumstan- 
ces of  risk  under  which  a  loss  occurred.  A 
coach,  for  example,  is  not  kept  like  a  casket 
of  jewels.  So  a  slave,  being  a  moral  and 
intelligent  being,  is  usually  as  capable  of 
self-preservation  as  other  i>ersons.  Hence 
the  same  constant  oversight  and  control  are 
not  required  for  his  preservation  as  for  that 
of  a  lifeless  thing  or  of  an  irrational  animal. 
Again,  if  an  owner  let  his  slave  for  a  par- 
ticular purpose,  it  is  to  be  understood  that 
be  is  fit  for  it,  and  therefore  he  may  be  set 
to  that  service,  and  kept  at  it  in  the  way  that 
is  usual  Heathcock  v.  Pennington,  33  N.  G. 
840.  643. 

The  ordinary  care  which  a  railroad  com- 
pany must  use  in  providing  station  plat- 
forms is  that  which  a  man  of  ordinary  pru- 
dence would  exercise  under  the  circumstan- 
ces to  accomplish  the  end  in  view,  namely, 
the  safety  of  the  passengers.  St.  Louis,  I. 
M.  &  S.  By.  Ck).  T.  Harnett  45  S.  W.  560, 
S51.  65  Ark.  255. 

"Ordinary  care  and  diligence,"  when 
applied  to  the  management  of  railroad  en- 
gines and  cars  in  motion,  imports  all  the 
care  and  circumspection,  prudence  and  dis- 
cretion, which  the  peculiar  circumstances  of 
the  place  or  occasion  reasonably  require,  and 
this  will  be  Increased  or  diminished  accord- 
ingly as  the  ordinary  liability  of  danger  to 
others  is  increased  or  diminished  in  the 
moyement  and  operation  of  them.  Parvls 
▼.  Philadelphia,  W.  &  B.  R.  CJo.,  17  Atl. 
702.  705,  8  Houst.  436;  Knopf  v.  Philadel- 
phia, W.  &  B.  R.  CJo..  46  Atl.  747,  748,  2 
Pennewill,  392;  Tully  v.  Philadelphia,  W.  & 
B.  R.  Co.,  50  Atl.  95,  97,  3  Pennewill,  455; 
Patterson  v.  Philadelphia,  W.  &  B.  R.  Go. 
(Del.)  4  Houst.  103. 

"Ordinary  care  towards  its  employes," 
as  used  with  reference  to  a  railroad,  imposes 
a  high  degree  of  diligence  for  keeping  the 
road  and  its  appliances  in  perfect  repair,  but 
neither  warrants  nor  insures  against  defects. 
Wilson  V.  Denver,  S.  P.  &  P.  Ry.  Co.,  2 
Pac.  1,  3,  7  Oolo.  1. 


Ordinary  care  which  a  man  is  required 
to  exercise  in  the  selection  and  retention 
of  servants  and  agents  implies  that  degree 
of  diligence  and  precaution  which  exigen- 
cies of  the  particular  services  reasonably 
require,  or  it  is  such  care  as,  in  view  of  the 
consequences   that  may  result  from  negli- 

,  gence  on  the  part  of  employes,  is  fairly 
commensurate  with  the   perils   or   dangers 

j  likely  to  be  encountered.  Wabash  R.  Co. 
V.  McDaniels,  2  Sup.  Ct.  932,  937,  107  U.  8. 

'454,  27  L.  Ed.  605.     See,  also,   Lindvall  V; 

'  Woods  (U.  8.)  44  Fed.  855.  857. 

,  Ordinary  care  in  driving  a  horse  or 
vehicle  means  such  care  as  prudent  men  or- 
dinarily use  in  like  circumstances,  taking  in- 
to consideration  the  time,  the  place,  the  con- 
dition of  the  highway,  the  possible  dangers, 
the  known  obstructions,  and  the  damage  like- 
ly to  result  from  driving  carelessly  at  that 

I  particular  time  and  place.  Ford  v.  White- 
man  (Del.)  45  Atl.  543,  544,  2  Pennewill, 
356.     See,  also,  Ammerman  ▼.  Coal  Tp.,  40 

I  Atl.  1005,  1007,  187  Pa.  326. 

!  In  discussing  the  question  whether  or 
:  not  directors  of  a  bank  were  negligent  in 

failing  sooner  to  detect  the  shortage  of  the 
'  president,  the  court  says  that  the  ordinary 
■  care  of  a  business  man  in  his  own  affairs 

means  one  thing,  and  the  ordinary  care  of 

a  gratuitous  mandatory  is  quite  another  mat- 
I  ter.  One  implies  an  oversight  and  knowl- 
'  edge  of  every  detail  of  the  business.  The 
'  other  suggests  such  care  only  as  a  man  can 
I  give  in  a  short  space  of  time  to  the  business 
i  of  other  persons,  from  whom  he  receives  no 
j  compensation.    Swentzel  v.  Penn  Bank.  147 

Pa.  140,  150,  23  Atl.  405,  15  L.  R.  A.  305,  30 
I  Am.  St.  Rep.  718. 


I         The  law  exacts  from  mechanics,  such  as 
I  masons,  carpenters,  etc.,  ordinary  skill  and 

care.  It  does  not  require  the  highest  degree 
I  of  these  qualities,  such  as  the  most  skillful 
I  and  careful  mechanics  use,  nor  is  it  satisfied 
:  with  the  lowest  degree,  or  such  as  the  most 
'  ignorant  and  most  careless  exercise,  but  it 

takes  the  medium  as  the  rule;   that  is,  the 
;  average  of  skill  and  the  average  of  care. 
'  Fletcher  v.  Seekell,  1  R.  I.  267. 
I 

Same— In  erossiaiB  railroads. 

The  law  precisely  defines  what  the  term 
"ordinary  care*'  means,  with  respect  to  pass- 
ing over  railway  crossings.  In  the  progress 
of  the  law  in  this  respect,  the  question  of 
care    at  railway   crossings,    as   affecting   a 

I  traveler,  is  no  longer  a  rule  and  question 
for  the  Jury.    The  quantum  of  care  is  exact- 

I  ly  prescribed  as  a  matter  of  law.  In  at- 
tempting to  cross,  the  traveler  must  listen 
for  signals,  notice  signs  put  up  as  warn- 
ings, and  look  attentively  up  and  down  the 
track.  If  a  traveler,  by  looking,  could  have 
seen  an  approaching  train  in  time  to  escape, 
it  will  be  presumed,  in  case  he  is  injured  by 
collision,  either  that  he  did  not  look,  or,  if 
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he  did  look,  that  lie  did  not  heed  what  he 
saw.  Lamport  y.  Lake  Shore  ft  M.  8.  B. 
Ce.,  41  N.  B.  586,  587,  142  Ind.  268;  Oitl- 
zens'  St  R.  Oo.  y.  Hoffbauer,  56  N.  B.  54, 
67,  23  Ind.  App.  614;  Smith  ▼.  Wabash  R 
Co..  40  N.  E.  270,  272,  141  Ind.  92;  Lake 
Shore  &  M.  S.  By.  Ck>.  y.  Boyta,  45  N.  B. 
812,  816,  16  Ind.  App.  640;  Oieson  y.  Lake 
Shore  &  M.  S.  R.  CJo.,  42  N.  B.  736,  738, 
143  Ind.  405,  32  L.  R  A.  149;  Ohio  &  M. 
R  Co.  y.  HUl,  18  N.  B.  461.  463,  117  Ind. 
56,  60;  Durbin  y.  Oregon  Railroad  &  Nayi- 
gation  Co.  (Cal.)  17  Pac  5,  7, 11  Am.  St  Rep. 
77& 

The  rale  that  the  failure  of  a  person  to 
step,  look,  and  listen  before  driying  on  a 
railroad  track  constitutes  negligence,  as  a 
matter  of  law,  is  not  inflexible,  eyen  in  the 
case  of  steam  railroads,  and  is  only  applica- 
ble to  street  railroads  on  a  public  street 
where  the  attending  conditions  are  such  that 
reasonable  care  andi{>rudence  would  require 
such  precautions.  Tacoma  Ry.  &  Power  Oo. 
y.  Hays  (U.  8.)  110  Fed.  496,  499.  49  O.  O.  A. 
115. 

At  a  crossing  in  a  leyel  stretch  of  coun- 
try, where  an  uninterrupted  yiew  could  be 
had  for  a  long  distance  in  either  direction, 
it  might  not  be  necessary  to  either  stop  or 
lislen,  in  order  to  exercise  ordinary  care;  but 
at  an  exceptionally  dangerous  crossing  a 
much  greater  degree  of  care  would  be  ex- 
pected, to  constitute  ordinary  care.  Ohesa- 
peake  &  O.  R  Co.  y.  Ounter,  66  S.  W.  627, 
528,  106  Ky.  362.  In  proportion  as  the  dan- 
ger increases  must  the  yigilance  of  the  per- 
seA  attempting  to  cross  increase.  He  is 
rigidly  required  to  do  all  that  care  and  pru- 
dence would  suggest  to  ayoid  Injury;  and 
when,  from  physical  infirmity,  darkness, 
snew,  fog,  smoke,  steam,  the  inclemency  of 
the  weather,  and  noise  of  any  kind,  large 
buildings,  or  other  obstructions  and  hind- 
rances, it  is  more  difficult  to  see  or  hear, 
greater  precautions  must  be  taken  to  ayoid 
injury  than  would  otherwise  be  necessary, 
and  under  such  circumstances  there  can  be 
ne  excuse  for  a  failure  to  use  such  reasona- 
ble precautions  as  would  probably  haye  pre- 
yented  the  injury.  If  the  traveler  by  look- 
ing could  haye  seen  an  approaching  train,  or 
by  listening  could  haye  heard  it,  in  time  to 
haye  avoided  injury,  it  would  be  presumed, 
if  he  is  injured  by  a  collision,  that  he  did 
not  look  and  listen,  or.  if  he  did  look  and 
listen,  that  he  did  not  heed  what  he  saw  or 
heard.  Such  conduct  is  negligence  per  se. 
Oieson  y.  Lake  Shore  &  M.  S.  R  Co.,  42  N.  B. 
736,  738, 143  Ind.  405,  32  L.  R  A.  149. 

More  care  and  yigilance  are  required  at 
a  railway  crossing  of  extremely  dangerous 
character  by  all  parties,  trainmen,  and  tray- 
eieni  on  the  highway  than  at  a  place  where 
there  are  no  obstructions  to  interfere  with 
the  sight  and  the  hearing;  the  difference  be- 


tween the  parties  being  that  the  trainmen 
are  presumed  to  know  all  about  the  pecul- 
iarities of  the  intersection,  while  the  travel- 
ers on  the  highway  are  not  presumed,  to 
haye  the  same  knowledge.  That  they  are 
acquainted  with  the  crossing  may  be  sbown. 
Hendrickson  y.  Great  Northern  Ry.  Oo.,  ^ 
Minn.  245,  51  N.  W.  1044,  16  L.  B.  A.  261, 
32  Am.  St  Bep.  640. 

Ordinary  care  is  such  care  as  reasonably 
prudent  and  cautious  persons  exercise  under 
like  circumstances.  Reasonably  prudent  peo- 
ple do  frequently  and  habitually  cross  rail- 
road tracks  to  go  to  a  passenger  train  -wait- 
ing at  a  station  to  receiye  passengers.  The 
ordinarily  prudent  person  does,  perhaps,  look 
ere  he  crosses  any  railroad  tmak  to  see  that 
no  train  is  approaching  upon  it.  Ghicagro, 
St  P.  ft  K.  O.  Ry.  Co.  y.  Ryan,  46  N.  B.  206, 
210,  166  nL  88. 

Same— Baagev  as  affectliia* 

The  degree  of  care  is  always  in  propor- 
tion to  the  danger  to  be  apprehended — as, 
for  instance,  greater  care  should  be  exer- 
cised In  the  management  of  a  steam  en^rine 
than  the  use  of  a  plow.  Meredith  y.  Reed, 
26  Ind.  334,  336.  See,  also,  Martin  y.  Texas 
ft  P.  Ry.  Oa,  26  S.  W.  1052,  1053.  87  Tex. 
117;  Diamond  y.  Northern  Pac.  Ry.  Co.,  13 
Pac.  367,  372,  6  Mont.  580;  Kelley  y.  Gable 
Co.,  14  Pac.  633,  635,  7  Mont  70;  City  of 
Terre  Haute  y.  Mack,  38  N.  E.  476,  479,  139 
Ind.  99;  Moore  y.  Central  R.  Co.,  24  N.  J. 
Law  (4  Zab.)  268,  286;  Kelsey  y.  Barney,  12 
N.  Y.  (2  Kern.)  425. 

Ordinary  care  is  that  degree  of  care 
which  a  person  of  ordinary  prudence  is  pre- 
sumed to  use  under  particular  circumstances 
to  ayoid  injury  to  others,  and  is  in  propor- 
tion to  the  danger  to  be  ayolded.  Lamline 
y.  Houston,  West  St  ft  P.  Ferry  Co.  (N.  T.) 
14  Daly,  144;  Toledo  ft  W.  Ry.  Co.  y.  God- 
dard,  25  Ind.  185,  197. 

In  determining  the  question  of  ordinary 
care,  the  degree  of  care  does  not  yary  with 
the  increase  or  diminution  of  the  danger.  It 
continues  to  be  ordinary  in  degree,  but  the 
quantum  of  diligence  to  be  used  differs  un- 
der different  conditions.  Oalyeston,  H.  ft  S. 
A.  Ry.  Co.  y.  €k)rmley,  91  Tex.  393,  890,  43 
8.  W.  877,  879,  66  Am.  8t  R^.  894. 

Ordinary  care  is  that  degree  of  care 
which  a  person  of  ordinary  prudence  is  pre- 
sumed to  use,  under  the  particular  circum- 
stances, to  ayoid  injury.  It  must  be  in  pro- 
portion to  the  dangw  to  be  ayolded,  and  the 
fatal  consequences  inyolyed  in  its  neglect 
Hurley  y.  Jeffersonyille,  M.  ft  I.  R.  Ca  (Ind.) 
Wils.  296,  299  (citing  Toledo  ft  W.  B.  Ca  y. 
Ooddard,  25  Ind.  185,  186). 

Ordinary  care  is  such  care  as  a  person 
of  ordinary  prudence  exercises  under  the  cl^ 
cumstances,  and  the  dangers  to  be  appre- 
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hended.  Tbe  greater  the  danger,  the  higher 
tbe  degree  of  care  required  to  constitute 
ordtoaiy  care,  the  absence  of  which  is  negli- 
gence, and  which  Is  a  question  of  degree 
ooilj.  The  kind  of  care  is  precisely  the  same. 
Yeong  ▼.  Citizens'  St  B.  Co.,  44  N.  B.  927, 
929, 148  Ind.  54;  Citizens'  By.  Co.  ▼.  OifTord, 
47  S.  W.  1041, 19  Tez.  Cir.  App.  631. 

If  the  danger  be  great  and  threatening, 
then  a  high  degree  of  skill  is  requisite  in  or- 
der to  aroid  or  prerent  it ;  and,  in  case  of 
great  danger,  great  care  and  caution  will  be 
but  ordinary,  care.  But  if  the  circumstances 
are  such  that  but  little  risk  or  danger  may  be 
reasonably  apprehended,  then  a  much  less 
dcigree  of  care  will  be  ordinary  care.  Brown 
T.  Lynn,  81  Pa.  510,  612,  72  Am.  Dec.  76& 

'K)rdinar7  care^'  la  a  relative  term. 
What  Is  ordinary  care  in  a  case  of  extraor^ 
dlnaiy  danger  would  be  extraordinary  care 
tn  a  case  of  ordinary  danger,  and  what  would 
bt  ordinary  care  in  a  case  of  little  danger 
-would  be  much  below  this  In  a  case  of  great 
danger.  Kelley  v.  Cable  Co.,  14  Paa  633, 
636^  7  Mont  70. 

The  expression  "ordinary  care,"  without 
qualification,  suggests  merely  the  care  that 
should  be  bestowed  in  cases  of  ordinary  dan- 
ger. It  is  an  inappropriate  expression  where 
the  danger  is  extraordinary,  unless  explain- 
ed and  applied  to  the  subject  The  or- 
dinary care  of  an  engineer  on  a  railroad 
locomotiye  la  a  very  high  degree  of  care,  and 
the  skill  required  la  a  very  high  degree  of 
sUlL  Diamond  v.  Northern  Pac.  By.  Co^ 
13  Pac.  367,  371,  6  Mont  580. 

The  amount  of  diligence  to  be  exercised 
must  be  proportioned  to  the  necessities  and 
exigencies  of  the  occasion,  but  the  standard 
or  degree  of  care  required  of  the  master  to- 
wards the  servant  Is  the  same,  however 
great  tbe  peril  to  which  the  servant  is  ex- 
posed. Texas  Midland  B.  B.  v.  Taylor  (Tex.) 
44  8.  W.  892. 

In  dangerous  situations  "ordinary  care^ 
means  great  care.  The  greater  the  danger, 
the  greater  care  required,  and  the  want  of 
the  degree  of  care  required  may  amount  to 
culpable  negligence.  Farrell  v.  Waterbuiy 
a  B.  Co.,  21  Ati.  675,  677,  60  Conn.  239. 


-Knowledge  as  affectliic* 

'H^rdinary  care  and  due  diligence^  Is  a 
relative  term,  and  the  question  must  be  de- 
termined with  reference  to  the  peculiar  con- 
dltloDs  existing  in  all  cases,  and  the  degree 
of  knowledge  had  by  the  party  charged  with 
iDch  care  and  diligence.  Palmer  v.  Penob- 
scot Lumbering  As8'n»  88  AtL  108^  109,  90 
Mt.193. 

'XMlnary  ears  and  skill"  la  a  relative 
term,  exacting  a  degree  of  vigilance  and 
technical  knowledge  in  proportion  to  the  dan- 


gerous character  of  the  substance  dealt  with, 
and  requiring  that  a  person  shall  take  far 
the  safety  of  others  whatever  precautions 
the  nature  of  his  employment  suggests.  Kin- 
ney V.  Koopman,  22  South.  593,  594,  116  Ala. 
810,  87  U  B.  A.  497,  67  Am.  St  Bep.  119. 

"Ordinary  care"  is  a  relative  term. 
What  would  be  ordinary  care  under  one  set 
of  circumstances  might  be  gross  negligence 
under  another  set  of  circumstances.  There> 
fore  what  will  constitute  ordinary  care  to 
avoid  injury  tn  passing  from  a  defective  and 
unsafe  sidewalk  by  one  Ignorant  of  its  de- 
fective and  unsafe  condition  would  not  cen- 
stitute  ordinary  care  in  one  thus  passing 
who  had  knowledge  of  its  condition.  Town 
of  Boswell  V.  Wakley,  48  N.  B.  637,  640,  149 
Ind.  64.  See,  also,  Junction  City  v.  Blades, 
41  Pac.  677,  680,  1  Kan.  App.  85. 

Ordinary  care  requires  that  a  penmi 
should  act  not  only  in  view  of  the  facts  ef 
which  he  has  actual  knowledge,  but  in  view 
of  facts  which  he  may  learn  in  the  exercise 
of  ordinary  diligence;  ordinary  care  being 
that  degree  of  care  required  by  the  dangers 
reasonably  to  be  expected.  Davis  v.  Con- 
cord &  M.  B  B,  44  Atl.  388,  891,  68  N.  H. 
247.  See,  also,  Cameron  v.  Kenyon-Connell 
Commercial  Co.,  56  Pac.  858,  360.  22  Mont 
312,  44  U  B.  A.  508,  74  Am.  St  Bep.  602. 

The  term  "ordinary  care  and  prudence" 
expresses  the  degree  of  care  and  prudence 
which  a  person  is  bound  to  exercise  in  a 
given  case.  Therefore,  to  entitle  one  to  re- 
cover for  injuries  sustained  by  reason  of  a 
defective  bridge,  his  conduct  muat  have  been 
that  of  a  prudent  and  careful  man;  and,  if 
he  had  reasonable  ground  to  apprehend  that 
the  bridge  was  unsafe,  the  driving  on  the 
bridge  under  such  circumstances  was  sudi 
an  act  of  imprudence  and  want  of  care  as 
would  preclude  his  recovering  damages. 
Folsom  V.  Town  of  Underbill,  86  Vt  580,  592. 

Same— Means  of  prewmtMmm  as  affeo^ 
ing. 

The  degree  of  vigilance  which  the  law 
exacts  by  the  requirement  of  ordinary  care 
varies  with  the  command  of  means  to  avoid 
injuring  others  possessed  by  the  person  en 
whom  the  obligation  is  imposed.  Under 
some  circumstances  a  very  high  degree  of 
vigilance  is  required  by  the  requirement  of 
ordinary  care.  Where  the  consequence  of 
negligence  will  probably  be  a  serious  injury 
to  others,  and  where  the  means  of  avoiding 
the  infliction  of  injuries  upon  others  are  com- 
pletely out  of  the  party's  power,  ordinary 
care  requires  almost  the  utmost  degree  of 
human  vigilance  and  foresight  Kelsey  v. 
Barney,  12  N.  Y.  (2  Kern.)  425. 

What  may  be  considered  ordinary  care 
In  one  case  may  under  the  circumstances  ef 
another  amount  to  culpable  negligence.  So 
an  act  which  would  have  been  viewed  with 
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^adlfference  when  the  street  can  were  drawn  i 
r^j[  borsee  at  snch  a  low  rate  of  speed  as  to 
.l>e  easily  controlled  might  be  gross  negli- 
gence when  the  car  is  propelled  by  electric 
power  at  a  much  higher  rate  of  speed.  Hall 
T.  Ogden  aty  St  Ry.  Co.,  44  Pac.  1046, 1047, 
Id  Utah,  243,  57  Am.  St  Rep.  720. 

.    Saate-^atur*  aiid  mAsnitnde  ef  Injvrj 
as  aff eetins. 

The  degree  of  care  and  foresight  which 
it  Is  necessary  to  use  In  order  to  constitute 
ordinary  care  must  always  be  in  proportion 
to  the  nature  and  magnitude  of  the  injury 
that  will  be  likely  to  result  from  the  occur- 
rence which  is  anticipated  and  to  be  guard- 
ed against  St  Louis,  I.  M.  ft  S.  Ry.  Co. 
t..  Rice,  11  8.  W.  e09,  700,  61  Ark.  467,  4  L. 
.VU  A.  178;  Central  Railroad  ft  Banking  Co. 
v.  Rylas,  11  S.  E.  499,  84  Oa.  420;  St  Louis, 
I.  M.  ft  S.  Ry.  Co.  ▼.  Bamett  45  S.  W.  550, 
'551,  65  Ark.  255.  See,  also,  Kelsey  ▼.  Bar- 
ney, 12  N.  Y.  (2  Kern.)  425,  429.  It  will 
thus  be  seen  that  even  the  ordinary  care 
Which  requires  a  degree  of  prudence  and 
Vigilance  commensurate  with  the  j>erils  to 
be  a'^prehended  and  the  injuries  to  be  avold- 
M.  may  require  a  high  degree  of  care.  St 
Louis,  I.  M.  ft  S.  Ry.  Co.  y.  Bamett,  45  S. 
W.  550,  551,  65. Ark.  255  (quoting  Central 
Railroad  ft  Banking  Co.  ▼.  Rylas,  11  8.  B. 
499,  84  Ga.  420). 

.,  Sliclit  iieglis:e]ie6  disttngiiislied. 

"Slight  negligence*'  and  "slight  want  of 
<»dinaqr  care"  are  not  convertible  terms. 
A  man  may  be  slightly  negligent  in  a  given 
case,  and  still  be  in  the  exercise  of  that 
ordinary  care  which  most  men  would  exer- 
cise under  the  circumstances;  and,  if  he  is 
guilty  of  slight  want  of  ordinary  care,  then 
he  did  not  act  as  most  men  of  ordinary 
care  would  act  under  the  same  circum- 
stances. It  is  only  the  extremely  cautious 
man  who  does  not  commit  slightly  negli- 
gent acts,  but  the  law  does  not  defeat  the 
damages  caused  by  the  negligence  of  an- 
other unless  the  complaining  party  has  him- 
self been  guilty  of  some  neglect  or  want  of 
care  which  contributed  to  the  injury,  which 
men  of  ordinary  caution  would  not  have 
committed  under  like  circumstances.  Jung 
y.  City  of  Stevens  Point,  48  N.  W.  618,  615, 
74  Wis.  647. 

bkDINABY  OATTIA 

See  ••Ordinary  Stock." 

ORDINABY  OAXmON. 

••Ordinary  caution,"  means  sneh  ordi- 
nary caution  as  may  naturally  and  reason- 
i^bly  be  expected  to  exist  under  the  circum- 
stances of  the  particular  case.  Bowen  ▼. 
State,  68  Tenn.  (9  Baxt)  46,  50,  40  Am. 
Hep.  71* 


Ordinary  caution  within  the  meaningr  of 
the  rule  that  a  coin  is  counterfeit  if  its  re- 
semblance to  a  genuine  one  is  sufficient  to 
deceive  a  person  of  ordinary  caution  is  sncli 
caution  as  is  usually  exercised  by  prudent 
men  in  the  particular  transaction  in  whicti 
they  are  engaged.  More  careful  observation 
is  expected  of  an  expert  banker,  who  in 
regular  hours  daily  receives  money  at  his 
counter,  than  of  a  railroad  agent  who  in 
the  hurry  of  business  In  the  day  and  nigrlit 
s^ls  tickets  at  his  window  to  eager  and 
impatient  travelers.  United  States  t.  Hop- 
kins (U.  a)  26  Fed.  443,  444.    • 

The  expression  •'ordinary  prudence  and 
caution"  is  but  a  synonym  for  "ordinary 
care."  Blythe  ▼.  Birmingham  Waterworks 
Ck).,  11  Bxch.  781. 

OBDIHABT  0IB0UM8TAN0ES. 

Where  a  court  instructed  that  ordinary 
care  is  the  care  which  reasonable  men  exer^ 
else  under  ordinary  circumstances,  the  term 
"ordinary  circumstances"  would  not  convey 
to  the  minds  of  the  Jurors  the  necessity  of 
comparing  the  conduct  of  the  deceased  un- 
der the  circumstances  shown  by  the  evidence 
with  what  would  be  the  conduct  of  prudent 
men  under  the  same  or  similar  circum- 
stances, and  its  use  was  therefore  erroneous. 
Overman  Wheel  Co.  v.  Griffin  (U.  S.)  67  Fed. 
659,  662,  14  C.  0.  A.  600. 

OBDIHABT  OOUBSE  OF  BUSINESS. 

•In  determining  whether  a  given  trans- 
action is  made  in  the  ordinary  and  usual 
course  of  business  of  a  party,  the  question 
is  not  whether  such  transactions  are  usual 
in  the  general  conduct  of  business  through- 
out the  conununity,  but  whether  they  are 
according  to  the  usual  course  of  business 
of  the  particular  person  whose  conveyance 
is  subject  to  investigation."  Risen  v. 
Knapp  (U.  S.)  20  Fed.  Gas.  885,  837. 

The  question  whether  a  note  or  bill  of 
exchange  was  received  by  the  holder  in  the 
ordinary  course  of  business  Is  a  question  of 
fact,  and  is  to  be  determined  as  such.  It 
means  that  the  security  was  transferred 
before  maturity,  and  for  value,  without  the 
transferee's  knowledge  of  any  defect  in  his 
title  thereto.  National  Bank  of  Chelsea  v. 
Isham,  48  Vt  590,  592. 

The  phrase  ••ordinary  course  of  busi- 
ness," as  employed  in  Rev.  Code,  |  4884, 
declaring  that  an  indorsee  in  due  course  is 
one  who  in  good  faith,  in  the  ordinary 
course  of  business,  and  for  value,  before  its 
apparent  maturity  or  presumptive  dishonor, 
and  without  knowledge  of  dishonor,  acquires 
a  negotiable  instrument  duly  indorsed  to 
him.  means  according  to  the  usages  and 
customs    of   commercial   transactiona,    and 
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fncrades  a  case  where  a  note  is  purchased 
for  value  before  maturity.  Ohristianaoii  t. 
Farmers'  Warehouse  Ass'n,  67  N.  W.  800, 
303,  5  N.  D.  438,  32  L.  R.  A.  730r  First  Nat 
Bank  ▼.  Flath,  86  N.  W.  867.  869,  10  N.  D. 
281.  The  surrender  of  an  antecedent  deht 
as  consideration  for  the  purchase  of  a  nego- 
tiable note  is  sufficient  to  constitute  it  in  or- 
dldary  course  of  business.  First  Nat  Bank 
T.  Flath,  86  N.  W.  867.  860,  10  N.  D.  281. 

*"The  ordinary  course  of  business,"  as 
the  term  is  used  in  the  statement  that  an 
inability  to  pay  debts  in  the  ordinary  course 
of  business  constitutes  insolvency,  does  not 
mean  an  ability  to  turn  out  goods  or  other 
property  to  pay  one  debt,  without  leaving  in 
the  debtor's  hands  assets  to  provide  for  other 
debts  as  they  become  due. — ^In  re  Dibbles 
(U.  S.)  7  Fed.  Gas.  661,  654. 

ORDIHABY  COURSE  OF  IJLW. 

A  remedy  by  injunction  is  included  In 
the  expression  the  "ordinary  course  of  law," 
in  a  statute  which  provides  that  mandamus 
will  not  lie  where  there  is  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
of  law.  Harrington  v.  St.  Paul  ft  8.  C  B^ 
17  Minn.  215.  226  (GU.  188,  202). 

The  courts,  in  attempting  to  define  the 
due  diligence  which  must  be  exercised  by 
the  creditor  against  the  principal  debtor  be- 
fore he  can  hold  the  guarantor,  have  said 
that  It  constituted  a  resort  to  the  ordinary 
course  of  the  law,  which,  in  turn,  they  have 
defined  as  obtaining  judgment,  issuing  an 
execution,  and  its  return  unsatisfled.  Stone 
V.  Rockefeller,  29  Ohio  St.  625;  Dewey  v. 
W.  B.  Clark  Invest.  Co.,  50  N.  W.  1032,  48 
Minn.  IdO,  81  Am.  St  Rep.  623. 

ORDIHABY  OOimSE  OF  PBAOTIOE. 

The  WOTds  "ordinary  course  of  practice," 
when  used  in  speaking  of  the  practice  of  the 
courts,  means  the  couif&e  which  is  positively 
commanded  by  the  law  to  be  pi|rsued.  Hart 
V.  Nixon,  25  La.  Ann.  136,  137. 

OBBIHABY  OOUBTS  OF  JJkW. 

A  statute  providing  for  the  recovery  of 
the  value  of  lands  taken  for  railroad  pur- 
poses in  "ordinary  courts  of  law**  does  not 
mean  courts  only  where  legal,  as  distinguish- 
ed from  equitable,  remedies  are  administer- 
ed, but  includes  courts  of  equity,  which,  in 
a  general  sense,  are  courts  of  law.  Austin 
V.  Rutland  R.  Go.  (U.  S.)  17  Fed.  466,  460. 

ORDINARY  OURBEKT  EXPENSES. 

Act  1874,  passed  for  the  regulation  and 
assessment  of  municipal  taxes,  provides  (sec- 
tion 1)  that  "it  shall  not  be  lawful  for  the 
authorities  of  any  municipal  corporation  in 


the  state  to  levy  or  collect  for  ordinary  ■  cur- 
rent expenses  of  such  corporation,  except  as 
hereinafter  provided,  an  ad  valorem  tax  oh 
the  property  within  said  corporation  exceed- 
ing one-half  of  one  per  cent,"  etc.  Held» 
that  while  the  term  "ordinary  current  ex- 
penses" had  generally  been  accepted,  to  mean 
those  annual  expenses  attending  the  admin- 
istration of  the  city  -government,  expended  in, 
payment  of  salaries,  and  those  temporary  ex- 
penditures in  the  way  of  repairs,  etc.,  that 
appertain  to  the  city,  its  streets,  bridges,  cul- 
verts, etc.,  such  could  not  be  held  to  be  its 
meaning  in  the  act  of  1874,  but  all  the  e;cr 
pensee  and  disbursements  of  the  city,  of. 
every  kind,  except  for  paving  the  streets  and 
education,  were  ordinary  current  expenses, 
and  were  to  be  paid  from  the  taxes  levied 
for  that  purpose.  City  ct  Rome  t.  McWil- 
liams,  67  Ga.  106,  114. 

The  term  "ordinary  current  expenses'' 
shall  be  construed  to  include  all  current  ex- 
penses, excepting  only  expenditures  for  edu.-^. 
cation,  for  paving  and  macadamizing  streets, . 
and  for  payment  of  principal  and  interest  of 
public  debt,  which  shall  be  known  as  "exr, 
traordinary  expenses."    CJode  Ga.  1895,  |  72Q. 

OBDINABY  DHJOENOE. 

"Ordinary  diligence  is  such  diligence  as 
men  of  common  prudence  usually  exercise 
about  their  own  affairs."  Chicago  &  A.  R. 
Co.  V.  Scott,  42  III.  132,  143;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Miller,  25  Mich.  274,  297; 
Mechanics*  Bank  at  Baltimore  v.  Merchants' 
Bauk  at  Boston,  47  Mass.  (6  Mete.)  13,  26; 
Wallace  v.  Lincoln  Sav.  Bank,  15  S.  W.  448. 
454,  89  Teun.  (5  Pickle)  630,  24  Am.  St.  Rep! ' 
625;  Ennis  v.  Eden  Mills  Paper  Co.,  48  Atl. 
610,  613,  65  N.  J.  Law,  577. 

"Ordinary  diligence"  means  such  diU-. 
gence  as  men  in  general  exert  in  respect  to 
their  own  affairs,  Briggs  v.  Taylor,  28 'Vt 
180,  184;  City  of  Rockford  v.  Hildebrand,  61 
ill.  155;  and  not  any  one  man  in  particular, 
City  of  Rockford  v.  Hildebrand,  61  111.  155; 
Hale  V.  Rawallie,  8  Kan.  136,  139  (citing 
Union  Pac.  Ry.  Co.  v.  Rollins,  6  Kan.  167. 
180,  188). 

Ordinary  diligence  is  such  diligence  as 
men  of  ordinary  prudence  exercise  with  ref- 
erence to  their  own  property.  Cooper  v. 
Lee,  21  S.  W.  998,  1002,  1  Tex.  Civ.  App.  9. 

Ordinary  diligence  is  "that  degree  of 
diligence  which  an  ordinarily  prudent  per- 
son would  exercise  under  like  circumstan- 
ces." Chicago,  K.  &  W.  R.  Oo.  v.  Fisher,  30 
Pac.  462,  467,  49  Kan.  460;  Brady  v.  Jeffer- 
son (Del.)  5  Houst  60,  79. 

Ordinary  diligence  is  that  care  which 
every  prudent  man  exercises  under  the  same 
or  similar  circumstances.  Richmond  &  D. 
R.  Oo.  V.  Mitchell,  18  S.  B.  290,  291,  92  Ga. 
77. 
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It  l8  very  plain  that  ordinary  diligence  or 
care  la  that  measure  of  care  and  diligence 
ordinarily  employed  In  a  given  business. 
Zell  V.  Dunkle,  27  Ati.  38,  39,  156  Pa.  353. 

'^Ordinary  diligence"  means  that  degree 
of  care  ^r  attention  or  exertion  which  under 
the  actual  drcumstances  a  man  of  ordinary 
prudence  and  discretion  would  use  In  refer- 
ence to  the  i>artlcular  thing,  were  it  his  own 
property,  or  in  doinjg  a  particular  ttdng,  were 
it  his  own  concern.  And  where  skill  is  re- 
quired for  the  undertaking,  ''ordinary  dili- 
gemce"  implies  the  i>ossesslon  and  use  of 
conpetent  skill.  Swigert  ▼.  Graham,  46  Kj. 
(7  B.  Mon.)  661,  668. 

Ordinary  diligrace  U  that  degree  of  care 
which  men  of  common  prudence  generally 
exercise  In  their  affairs  In  the  country  and 
the  age  in  which  they  live.  Erie  Bank  y. 
Smith  (Pa.)  3  Brewst  9,  14,  17.  These  last 
words  are  quite  material,  quite  important,  in 
this  case.  Thus,  what  might  be  ordinary 
diligence  in  one  country  and  one  age  may  at 
another  age  and  in  another  country  be  neg- 
ligence—even  gross  negligence — as,  for  in- 
stance,— ^to  give  a  homely  illustration, — ^in 
many  parts  of  the  Interior  of  the  country, 
where  thefts  are  rare,  it  is  quite  usual  for 
people  to  leave  their  bams  and  even  their 
dwelling  houses  unlocked  at  night  In  cities 
it  would  be  deemed  a  great  want  of  ordinary 
cart  to  do  that  So,  where  bonds  placed  in  a 
bank  in  New  York  City  as  collateral  security 
to  a  loan  were  stolen  at  some  time  between 
Saturday  and  Monday,  and  there  was  no 
watchman  kept  in  the  bank  at  that  time,  and 
there  was  evidence  that  many  banks  in  that 
city  did  not  have  a  watchman  over  Sunday, 
the  question  whether  the  failure  of  this  bank 
to  have  a  watchman  was  a  want  of  ordinary 
diligence  was  for  the  Jury.  Erie  Bank  v. 
Smith  (Pa.)  8  Brewst  9, 14, 17. 

Ordinary  diligence  is  that  degree  of  care 
and  prudence  which  a  discreet  and  cautious 
person  would  use  in  his  own  affairs,  where 
the  whole  loss  or  risk  would  be  his  own. 
Howard  County  Gom'rs  ▼.  Legg,  93  Ind.  523, 
47  Am.  Rep.  390;  Porter  County  Gom'rs  ▼. 
Dombke,  94  Ind.  72,  75. 

Ordinary  diligence  Is  that  care  which 
every  prudent  man  takes  of  his  own  prop- 
«^  of  a  similar  nature.  Olv.  Code  Ga.  1895, 
§2888. 

Ordinary  diligence  is  that  degree  of  care 
in  the  preservation  of  a  thing  which  a  pru- 
dent father  of  a  family  would  use  for  the 
safe-keeping  of  it  if  it  was  his  own.  Hal- 
yard V.  Dechelman,  29  Ma  459,  460,  77  Am. 
Dec.  685. 

''Ordinary  diligence'*  means  such  dili- 
gence as  the  mass  of  mankind  or  as  men  in 
general  use  in  managing  their  own  affairs. 
Under  the  statute  requiring  railroad  com- 
panies to  fence  their  tracks,  and  which  makes 
them  absolutely  liable  for  injuries  to  domes- 


tic animals  straying  thereon  in  case  of  their 
neglect  so  to  do,  a  railroad  company  does 
not  perform  its  duty  under  the  statute  by 
merely  exercising  ordinary  diligence  in  keep- 
ing its  fences  in  a  safe  condition,  but  the 
company  is  bound  to  exercise  a  high  degree 
of  diligence.  Antisdel  v.  Chicago  &  N.  W. 
By.  Co.,  26  Wis.  145,  150,  7  Am.  Bep.  44. 

Common  or  ordinary  diligence  is  that 
which  men  in  general  exert  with  respect  to 
their  own  concerns.  It  Is  distinguished  from 
high  or  great  diligence,  which  is  that  with 
which  prudent  persons  take  care  of  their 
concerns,  and  very  slight  diligence,  which  is 
that  with  which  persons  of  less  than  com- 
mon prudence,  or  indeed  of  any  prudence  at 
all,  take  care  of  their  own  concerns.  Litch- 
fleld  V.  White,  7  N.  Y.  (8  Seld.)  438,  442,  57 
Am.  Dec.  534. 

In  matters  of  administration,  where  the 
duty  of  performing  certain  functions  de- 
volves upon  directors  of  a  bank,  they  are 
Justly  held  liable  either  for  their  n<»iper- 
formance,  nonfeasance,  or  for  their  lack  of 
ordinary  diligence  in  their  attempted  per- 
formance, whereby  loss  is  incurred.  By  "or- 
dinary diligence*'  Is  meant  such  as  Is  exer^ 
cised  by  other  prudent  and  diligent  officers 
under  like  circumstances.  Campbell  v.  Wat- 
son, 50  Atl.  120,  126.  62  N.  J.  Eq.  39& 

Chief  Justice  Gilpin,  in  delivering  the 
opinion  of  the  court  in  the  case  of  Patter- 
son V.  Philadelphia,  W.  &  B.  B.  Co.  (Del.)  4 
Houst  108,  said:  "The  term  'ordinary  care 
and  diligence,'  when  applied  to  the  manage- 
ment of  railroad  engines  and  cars  in  motion, 
must  be  understood,  however,  to  import  all 
the  care,  circumspection,  prudence,  and  dis- 
cretion which  the  peculiar  circumstances  of 
the  place  or  occasion  require  of  the  servants 
of  the  defendant  company,  and  this  will  be 
increased  or  diminished  according  as  the  or- 
dinary liability  to  danger  and  accident  and 
to  do  injury  to  others  is  increased  or  dimin- 
ished in  the  movement  and  operation  of 
them."  Tully  v.  Philadelphia,  W.  &  B.  B.  Co. 
(Del.)  50  AtL  95,  97,  8  PennewUl,  455. 

OBDIHABT  DOlfESTTO  BUSnCESS. 

The  act  iucorporating' a  turnpike  com- 
pany exempted  from  toll  all  persons  travel- 
ing on  the  ordinary  domestic  business  of 
family  concerns.  Held,  that  the  phrase  'V>r- 
dinary  domestic  business  of  family  concerns" 
meant  the  common  and  ordinary  business 
pertaining  primarily  and  directly  to  the 
maintenance  and  support  of  the  family  of 
the  person  claiming  the  exemption,  and 
hence  it  did  not  extend  to  a  case  of.  a  phy- 
sician on  his  way  to  visit  his  patients.  Cen- 
tre Turnpike  Ca  v.  Smith,  12  Vt  212,  216. 

ORDINABT  EXPENDITUBE. 

In  construing  an  act  for  the  incorpora- 
tion of  villages  passed  April  20,  1870,  which 
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provided  that  the  expenditures  of  the  Til- 
lage should  be  denominated  "ordinary  ex- 
penditures" and  "extraordinary  expendi- 
tures,** and  that  ordinary  expenditures  should 
be  those  necessarily  incurred  to  carry  out 
and  enforce  the  rules,  by-laws,  and  ordi- 
nances which  the  trustees  are  authorized  to 
adopt,  and  to  give  force  to  the  powers  there- 
in conferred,  except  as  such  expenditures 
may  be  specifically  enlarged  or  diminished 
or  controlled  by  other  provisions  of  the  act, 
and  providing  that  no  ordinary  expenditure 
for  any  specific  act,  object,  purpose,  or  thing, 
except  the  lighting  of  streets,  should  exceed 
the  snm  of  $500,  and  providing  also  that  the 
trustees  should  have  power  to  raise  money 
for  an  extraordinary  expenditure  for  any  vil- 
lage purposes  by  assessm^^it  and  tax,  by 
submitting  a  resolution  stating  the  amount 
to  be  raised,  etc.,  to  the  annual  election  or 
to  a  special  election,  it  was  held  that  the 
dlirerence  between  the  ordinary  and  extraor- 
dinary expenditures  was  not  in  their  nature, 
but  in  their  amount,  and  that  upon  a  vote  of 
the  electors  of  a  village,  duly  taken,  bonds 
might  be  issued  under  such  act  for  any  ex- 
penditure for  village  purposes  exceeding  $500 
In  amount  Village  of  Arveme-by-the-Sea 
▼.  Shepard,  46  N.  Y.  Supp.  663»  654^  20  App. 
DiT.  12. 

OKDIHABT    EXPEirSBS. 

Of  wmleipalitj. 

Where  the  charter  of  a  corporation  au- 
thorizes the  levy  of  a  tax  sufficient  to  de- 
fray the  ordinary  expenses  of  the  corpora- 
tion, such  phrase  meant  expenditures  neces- 
sary to  carry  into  effect  the  ordinary  powers 
of  the  corporation,  and  the  term  was  used 
in  contradistinction  to  ''extraordinary  ex- 
penses." Intendant  and  Town  Council  of 
City  of  Livingston  t.  Pippin,  81  Ala.  542, 
560. 

Any  expense  that  recurs  with  regularity 
and  certainty,  and  is  necessary  for  the  ex- 
istence of  the  municipality,  or  for  the  health, 
comfort,  and  perhaps  convenience  of  the  in- 
habitants, may  well  be  called  an  ordinary 
expense  of  the  municipality.  Brown  v.  City 
of  Corry,  84  AtL  854  865,  175  Pa.  528. 

The  "ordinary  expenses  of  a  township,*' 
within  the  meaning  of  How.  8t  fi  671,  750, 
authorizing  the  township  board  to  vote  taxes 
for  the  necessary  sums  to  defray  the  ordi- 
nary township  expenses,  has  never  been  very 
satisfactorily  defined;  but  it  may  well  be 
said  that  such  expenses  cannot  include  less 
than  the  necessary  expenses  incurred  in  ad- 
ministering the  government  of  the  township 
under  the  statutes  creating  it  and  relating 
thereto,  in  such  manner  as  will  best  promote 
the  convenience,  peace,  health,  prosperity, 
and  happiness  of  the  people  residing  there- 
in. The  term  does  not  include  the  expense 
of  establishing  lost  section  eomera,  nor  the 


expense  of  building  a  town  hall.     Mills  v» 
Richland  Tp.,  40  N.  W.  183,  188,  72  Mich. 

loa 

Of  state. 

The  ordinary  expenses  of  a  state  include 
the  current  expenses  of  the  government,  and 
debts  to  mature  during  the  current  fiscal 
year.     State  v.  Leaphart,  11  S.  C.  458,  469. 

Const  art  11,  |  1,  provides  that  the 
Legislature  shall  provide  for  an  annual  tax 
sufficient  to  defray  the  ordinary  expenses  of 
the  state.  Held,  that  the  term  "ordinary  ex- 
penses** was  practically  defined  in  article  12, 
I  2,  to  be  the  ordinary  current  expenses  ef 
the  executive,  legislative,  and  judicial  de- 
partments of  the  state,  the  current  expenses 
of  state  institutions,  interest  on  the  public 
debt,  and  for  the  common  schools,  such  sec- 
tion providing  ttiat  the  general  appropriation 
bill  shall  embrace  nothing  but  appropria- 
tions for  ordixiary  expenses  of  the  executive, 
legislative,  and  Judicial  departments  of  the 
state,  the  eurrent  expenses  of  state  institu- 
tions, interest  on  the  public  debt  and  fer 
common  schools;  and  that  all  other  appro- 
priations shall  be  made  by  separate  bills, 
each  embracing  one  object,  etc.  In  re  Limi- 
tation of  Taxation,  54  N.  W.  417,  418,  8  8. 
D.  456. 

An  item  for  the  salary  of  a  clerk  in  the 
offices  of  the  Supreme  Court  prothonotary 
is  intended  to  pay  for  part  of  the  regular 
and  ordinary  work  of  such  offices,  and  there- 
fore Is  for  their  ordinary  expenses,  within 
the  meaning  of  the  Constitution,  limiting 
general  appropriation  bills  to  the  ordinary 
espouses  of  the  executive,  legislative,  and 
Judicial  departmenta  Commonwealth  v. 
Gregg,  29  Atl.  297,  298, 161  Pa.  582. 

OBBIHABT  FEKOES. 

In  a  statute  relating  to  unruly  cattle, 
that  will  not  be  restrained  by  ordinary  fen- 
ces, the  term  "ordinary  fences*'  does  not 
mean  lawful  fencea  "Ordinary,"  in  such  a 
connection,  means  common,  and  the  meaning 
of  the  word  as  there  used  is  different  from 
that  of  the  word  lawful  as  used  in  the  stat- 
ute providing  for  lawful  fences.  Inasmuch 
as  fences  which  are  lawful  when  made  are 
constantly,  by  settling  and  otherwise,  becom- 
ing unlawful.  There  is  therefore  a  class  of 
common  fences  to  which  the  term  "ordi- 
nary," in  contradistinction  to  "lawful,"  can 
properly  apply.  Hins  v.  Wooding,  87  Conn. 
123,  126. 

OBBIHABT  FLOODS. 

Ordinary  floods,  within  the  role  that  a 
railroad  company  constructing  an  embank- 
ment is  liable  for  falling  to  provide  means  to 
prevent  damages  by  the  collection  of  waters 
caused  by  ordinary  floods,  means  floods,  the 
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occnrrence  of  whlcli  may  be  reasonably  an- 
.tlcipated  firom  the  general  experience  of  men 
residing  in  the  regions  where  such  floods 
happen.  They  are  dlstingiilshed  from  ex- 
traordinary floods,  which  are  floods  of  such 
unusual  occurrence  that  they  cannot  be  fore- 
seen by  men  of  ordinary  experience  and  or- 
dinary prudence.  Gulf,  0.  &  S.  F.  B.  Ga  r. 
Pool,  saw.  635,  637,  70  Tex.  7U» 

ttilDINART  FORM. 

An  allegation  in  the  petition  In  an  action 
on  notes  that  they  were  "drawn  in  the  or- 
dinary form"  is  to  be  understood  as  meaning 
that  they  were  payable  in  dollars.  Sessions 
▼.  Feay,  21  Ark.  100,  106. 

OBDINABT  OBANT. 

By  an  ordinary  grant  there  Is  a  transfer 
of  title  or  estate  or  ownership  from  one  to 
another,  and  the  grantor,  having  parted  with 
what  he  had,  can  give  nothing  by  a  second 
deed.  Western  Electric  Co.  v.  Sperry  Elec- 
tric Go.  (U.  8.)  69  Fed.  295,  296^  6  a  O.  A. 
129. 


OBDINABT  INSPEOTION. 

The  rule  that  a  railroad  company  Is 
bound  to  make  a  "reasonable  and  ordinary 
inspection"  of  foreign  cars  received  for 
transportation  means  such  an  inspection  as 
the  time,  place,  means,  and  opportunity,  and 
the  requirements  and  exigencies  of  com- 
merce, will  permit  Louisville,  N.  A.  &  0. 
Ry.  CJo.  T.  Bates,  45  N.  B.  108.  111.  146  Ind. 
564. 


OBDINABT  JimiSDICTION. 

The  Jurisdiction  of  a  court  of  equity  Is 
termed  ordinary  where  a  person  holding  the 
legal  title  of  property  for  the  use  of  another 
refuses  to  discharge  the  obligation,  or  for- 
feits his  right  to  do  so,  and  the  court  ap- 
points another  trustee.  This  jurisdiction  is 
confined  to  the  selection  of  the  instrument 
to  apply  the  property  to  the  object  The  or- 
dinary Jurisdiction  is  here  limited  to  the 
mode.  United  States  v.  Late  Corporation 
Church  Jesus  Christ,  81  Fac.  436.  441,  8 
Utah,  310. 

OBDINABT  I.ANGUAOE. 

Code,  S  149,  requiring  that  answers  that 
set  up  no  denial  must  contain  a  statement 
of  new  matter  constituting  a  defense  or 
counterclaim,  in  "ordinary  and  concise  lan- 
guage," without  repetition,  means  the  es- 
tablished and  customary  form  when  the  Code 
was  enacted.  * 'Ordinary"  means  that  which 
has  been  established  and  is  customary.  Bell 
.X.  Yates  (N.  Y.)  33  Barb.  627,  629. 


OBDINABT  LOW  WATZOU 

In  construing  an  instructioB  that  **th^ 
boundary  line  described  in  the  treaty  of  ces- 
sion from  Georgia  to  the  United  States  a0 
running  up  the  said  river  and  along  the 
banks  thereof,  was  a  line  Impressed  upon 
the  land  by  ordinary  low  water,"  the  court 
said:  •••Ordinary  low  water,'  like  *low  wa- 
ter,' is  a  relative  term,  and  In  the  abstract, 
and  without  practical  application,  has  no 
definite  meaning,  and  furnishes  no  satisfac- 
tory guide  by  which  to  ascertain  or  deter- 
mine the  line  in  question."  Howard  v.  In- 
gersoll,  54  U.  S.  (13  How.)  381,  425,  14  I^ 
Ed.  189. 

Ordinary  low  water  of  a  river  la  not  the 
water  line  in  an  extremely  dry  time.  Hamil- 
ton T.  Pittock,  27  AtL  1079,  1080.  158  Pa. 
457. 

OBDINABT  MAN  OB  PEBSON. 

The  use  of  the  expression  ''such  care  as 
an  ordinary  man,"  or  "an  ordinary  business 
man,"  would  use,  in  an  instruction  defining 
the  degree  of  diligence  and  care  required  of 
a  railroad  company  to  avoid  liability  on  a 
charge  of  negligence,  and  in  determining  the 
question  of  contributory  negligence,  Is  im- 
proper. Houston  &  T.  C.  Ry.  Co.  v.  Smith. 
18  S.  W.  972,  978,  77  Tex.  179. 

The  expression  "ordinary  persons,"  in 
common  parlance,  means  men  of  ordinary 
care  and  diligence  in  relation  to  any  particu- 
lar thing.  City  of  Kinsley  v.  Morse,  20  Pac. 
217.  220,  40  Kan.  577. 

OBDINABT  METHOD. 

The  fact  that  the  usual,  customary,  and 
ordinary  method  of  handling  a  locomotive 
was  being  pursued  at  the  time  a  fire  was 
set  by  it  does  not  necessarily  show  that  the 
prudent  and   careful   way  was   being  pur- 
sued, especially  if  the  wind  was   blowing 
I  hard  at  the  time,  and  the  land  adjacent  to 
I  the  roadway  was  covered  with  very  com- 
I  bustible   material.     It   might  well   be   con- 
tended that  more  than  ordinary  care  and 
caution  was  required.    Solum  v.  Great  North- 
em  Ry.  Co.,  65  N.  W.  443.  444,  63  Minn.  233. 

OBDINABT  NAVIGATION. 

See  "Ordinary  Navigation.* 

Ordinary  navigation  is  established  or 
regular  navigation.  Johnson  assigns  to  the 
word  "ordinary"  the  meaning  ci  "establish-- 
ed,  regular,  common,  usual."  Crenshaw  r* 
Slate  River  Co.  (Va.)  6  Rand.  245.  263. 

OBDINABT  NBGI.EOT. 

By  "ordinary  neglect"  is  meant  the  want 
of  that  care  and  diligence  which  prudent 
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men  usually  bestow  on  their  own  concerns. 
Balttmore  ft  O.  R.  R.  y.  Ratbbone^  1  W.  Va. 
87,  107,  88  Am.  Dec.  664. 

••Ordinary  neglect"  Is  said  to  be  such 
neglect  as  would  not  be  suffered  by  men  of 
common  prudence  and  discretion.  Where  a 
bank  receives  from  a  customer  bonds  and 
other  securities  as  collateral  security  for 
loans  and  discounts,  the  bank  Is  not  a  gra- 
tuitous bailee,  but  Is  liable  for  the  want  of 
ordinary  and  reasonable  care  in  the  custody 
of  such  securities.  Ouderkick  y.  Central  Nat 
Bank.  119  N.  Y.  263,  271,  23  N.  B.  87S. 

*t)rdlnary  neglecf*  Is  understood  to  be 
the  omission  of  care  which  eyery  man  of 
good  prudence  takes  for  his  own  concerns. 
The  directors  of  a  corporation  are  bound  to 
exercise  such  care  in  regard  to  the  corpora- 
tion property.  Scott  t.  Depeyster  (N.  Y.)  1 
Bdw.  Gh.  513,  543. 

OBJDINABT  HEOUOEHOE. 

Ordinary  negligence  Is  the  want  of  such 
care  and  diligence  as  reasonably  prudent 
men  generally  exercise.  Fordyce  y.  Gulyer, 
22  8.  W.  237,  289,  2  Tex.  Gly.  App.  569. 

Ordinary  negligence  Is  that  absence  or 
want  of  that  degree  of  care  which  men  of 
common  prudence  generally  exercise  in  their 
own  affairs.  Sweeney  y.  Merrill,  16  Pac. 
454,  38  Kan.  216,  5  Am.  St  Rep.  784;  Dreher 
y.  Town  of  Pitchburg,  22  Wis.  675,  677,  99 
Am.  Dec.  91.  It  Is  the  want  of  such  care 
as  the  great  mass  or  the  majority  of  man- 
kind obserye  In  the  transactions  of  human 
life.  Dreher  y.  Town  of  Fltchburg,  22  Wis. 
675,  677,  99  Am.  Dec.  91. 

Ordinary  negligence  Is  the  want  of  that 
diligence  which  the  generality  of  mankind 
use  In  their  own  concerns.  McGrath  y.  Hud- 
son River  R.  Co.,  19  How.  Prac  211,  220 
(quoting  Jones,  Bailm.  22);  Moore  y.  Cass, 
10  Kan.  288,  291. 

Ordinary  or  common  negligence  Is  the 
want  of  that  degree  of  care  which  ordinarily 
prudent  men  would  ordinarily  exercise  un- 
der like  circumstances.  Union  Pac.  Ry.  Co. 
y.  Henry,  14  Pac.  1,  8,  36  Kan.  565;  Chi- 
cago, K.  &  W.  R.  Co.  y.  Fisher,  30  Pac  462, 
467,  49  Kan.  460. 

Ordinary  negligence  Is  a  disregard  of 
those  rules  of  conduct  that  a  man  of  ordinary 
prudence  would  have  followed.  Tyler  v.  Nel- 
son, 109  Mich.  87,  43,  66  N.  W.  671,  673. 

Ordinary  negligence  is  the  failure  to  ex- 
ercise ordinary  care,  or.  In  other  words,  that 
degree  of  care  which  an  ordinarily  prudent 
person  would  exercise  under  like  circum- 
stances, although  the  party  has  exercised 
some  care,  and  it  may  be  only  slightly  less 
than  ordinary  care.  Chicago,  K.  &  N.  Ry.  Co. 
y.  Brown,  24  Pac  497, 499,  44  Kan.  384. 


Ordinary  negligence  is  the  want  of  such 
care  and  diligence  as  reasonably  prudent  men 
generally.  In  regard  to  the  subject-matter  of 
Inquiry,  under  similar  circumstances,  would 
use  to  prevent  or  avoid  the  Injury  complained 
of.  Toncray  v.  Dodge  County,  51  N.  W.  235, 
237,  33  Neb.  802. 

Ordinary  negligence,  as  used  in  an  ac- 
tion for  a  negligent  destruction  of  the  prop- 
erty of  another,  is  want  of  such  care  and  dili- 
gence as  reasonably  prudent  men  generally, 
in  regard  to  the  subject-matter  of  inquiry, 
under  such  circumstances  as  those  under  con- 
sideration, would  have  used  to  prevent  or 
avoid  the  Injury  complained  of.  Toncray  v. 
Dodge  County,  51  N.  W.  235,  237,  33  Neb. 
802. 

Where  there  Is  a  want  of  such  care  as 
persons  of  ordinary  prudence  observe  In  the 
performance  of 'duty,  the  same  has  been 
designated  by  this  court  as  "ordinary  negli- 
gence"; and  that  Includes  not  only  mere  In- 
advertence or  Inattention  to  duty,  resulting 
in  an  injury  to  another,  but  also  a  want  of 
the  means  or  capacity  to  prevent  such  injury 
when  the  same  is  known  to  be  imminent 
Lockwood  v.  Belle  City  St  Ry.  Co.,  65  N.  W. 
866,  871,  92  Wis.  97. 

^'Ordinary  negligence**  is  the  want  of  or- 
dinary care  or  of  the  degree  of  diligence 
which  men  in  general  exert  in  respect  to 
their  own  concerns.    What  constitutes  ordi- 
nary care  in  respect  to  property  depends  up- 
I  on  the  value,  character,  and  situation  of  the 
I  property  In  question;    the  question  In  each 
'  case  being  what  care  would  usually  be  ex- 
'  ercised  by  men  of  ordinary  prudence  in  re- 
I  spect  to  property  of  the  same  kind,  and  simi- 
I  larly  situated.    Ward  v.  Milwaukee  &  St  P. 
'  Ry.  Co.,  29  Wis.  144.  148. 

Ordinary  care  is  the  opposite  of  ordinary 
negligence.  There  can  be  negligence  less 
than  ordinary  negligence.  East  Tennessee, 
V.  &  G.  Ry.  Co.  y.  Bridges,  17  S.  E.  645,  647, 
92  Ga.  399. 

It  was  not  Improper  to  use  the  term 
"ordinary  negligence"  In  an  instruction  that 
plaintiff,  suing  for  personal  injuries,  must 
establish  negligence  on  the  part  of  the  de- 
fendant, and  that  he  did  not  contribute  to 
the  negligence  by  his  own  ordinary  negli- 
gence. In  1  Shear,  ft  R.  Neg.  (  86,  the  term 
"ordinary  negligence*'  is  treated  as  equivalent 
of  "want  of  ordinary  care,"  and,  when  used 
In  that  sense,  it  is  not  improper,  although 
perhaps  not  the  best  means  of  expressing  the 
thought  intended  to  be  conveyed.  Kerns  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  62  N.  W.  692, 
693,  94  Iowa,  121. 

Ordinary  negligence  Is  the  absence  of  or- 
dinary care.  The  attempt  to  distinguish  dif- 
ferent degrees  of  negligence  has  been  much 
criticised,  but  it  is  said  that  the  expression 
"ordinary  negligence"  In  a  charge  Is  not  mis- 
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leading.    Lake  Shore  ft  M.  S.  Ry.   Go.  t. 
Mniphy,  83  N.  B.  403,  405,  50  Ohio  St  135. 

Ordinary  negligence  consists  in  the  want 
of  ordinary  care  and  diligence.  Rev.  St  OkL 
1903,  S  2784;  Rev.  Codes  N.  D.  1899,  ft  6111; 
Chicago,  K.  &  W.  R  Co.  ▼.  Fisher,  30  Pac. 
462.  467,  49  Kan.  460;  Union  Pac  Ry.  Co.  y. 
Rollins,  6  Kan.  167. 180;  Whiting  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  37  N.  W.  222,  224,  5 
Dak.  90;  Chicago.  B.  &  Q.  R  Co.  v.  John- 
son, 103  111.  512;  Thackston  ▼.  Port  Royal  ft 
Yf.  C.  Ry.  Co..  18  S.  B.  177,  178,  40  S.  C.  80. 
Ordinary  negligence  is  a  want  of  ordinary 
care.  Chicago,  K.  ft  N.  Ry.  Co.  T.  Brown, 
24  Pac  497,  499,  44  Kan.  884. 

Gross    and    sllclit    nesliffenee    dlstla- 
Snished. 

**Sir  Wm.  Jones  distinguishes  between 
ordinary  negligence,  gross  negligence,  and 
slight  negligence  thus:  'Ordinary  neglect  is 
the  omission  of  that  care  which  every  man 
of  common  prudence  and  capable  of  goyem- 
ing  a  family  takes  of  his  own  concerns. 
Gross  neglect  is  the  want  of  that  care  which 
every  man  of  common  sense,  how  inattentive 
soever,  takes  of  his  own  property.  And 
slight  neglect  is  the  omission  of  that  dili- 
gence which  all  circumspect  and  thoughtful 
persons  use  in  securing  their  own  goods  and 
chattels.'  And  Mr.  Justice  Story  gives,  in 
substance,  the  same  definition  of  these  terms: 
'Ordinary  negligence  may  be  defined  to  be 
the  want  of  ordinary  diligence;  gross  negli- 
gence, to  be  the  want  of  slight  diligence; 
and  slight  negligence,  to  be  the  want  of 
great  diligence.'  Story,  Merchants,  |  17.** 
French  v.  Buffalo,  N.  Y.  ft  B.  R.  Ca,  ♦43  N. 
Y.  (4  Keyes)  108,  113.  See,  also,  Litchfield 
V.  White,  7  N.  Y.  (3  Seld.)  438,  442,  57  Am. 
Dec.  534. 

Strictly  speaking,  the  expressions  "gross 
negligence"  and  "ordinary  negligence"  are 
indicative  rather  of  the  degree  of  care  and 
diligence  which  is  due  from  a  party,  and 
which  he  fails  to  perform,  than  the  amount 
of  inattention,  carelessness,  or  stupidity 
which  he  exhibits.  If  very  little  care  is  due 
from  him,  and  he  fails  to  perform  that  little, 
it  is  called  "gross  negligence."  If  very  great 
care  is  required,  and  he  fails  to  come  up  to 
the  mark,  it  is  called  "slight  negligence." 
And  if  ordinary  care  is  due,  such  as  a  pru- 
dent man  would  exercise  in  his  own  affairs, 
failure  to  bestow  that  amount  of  care  is 
called  "ordinary  negligence."  In  each  case 
the  negligence,  whatever  epithet  we  give  it, 
is  failure  to  give  and  bestow  the  care  which 
the  situation  demands;  and  hence  it  is  more 
strictly  accurate,  perhaps,  to  call  it  simply 
"negligence,"  and  this  seems  to  be  the  tend- 
ency of  modem  authority.  Briggs  v.  Spauld- 
ing,  11  Sup.  Ot  924^  931, 141  U.  8.  132,  35  L. 
Ed.  662. 

In  speaking  of  an  alleged  legal  distinc- 
tion between  gross  and  ordinary  negligence, 
the  court  observes  that   strictly  speaking, 


these  expressions  are  indicative  rather  ot  tlie 
degree  of  care  and  diligence  which  is  dae 
from  a  party,  and  which  he  fails  to  perform, 
than  of  the  amount  of  inattention,  careless- 
ness, and  stupidity  which  he  exhibits,  and 
therefore,  by  whatever  name  it  may  be  call- 
ed, it  is  under  such  name  a  failure  to  be- 
stow the  care  and  skill  which  the  situation 
demands,  and  hence  it  is  more  strictly  ac- 
curate, perhaps,  to  call  it  simply  negligence. 
Atchison  N.  B.  Ckii  T.  Washburn,  5  Neb.  117, 
120. 

OBDINABT  OBSEBVATIOir. 

"Ordinary  observation,"  as  used  In  the 
statement  that  the  statute  prohibiting  tlie 
carrying  of  concealed  w^eapons  is  violated  by 
the  carrying  of  such  a  weapon  where  it  can- 
not be  seen  by  ordinary  observation,  la  hard- 
ly capable  of  an  exact  definition,  meaning  all 
the  varying  conditions  under  which  a  pistol 
may  be  carried,  but  it  may  be  said  that  the 
meaning  generally  is  that  the  weapon  must 
be  open  to  the  ordinary  observation  of  those 
who  come  in  contact  with  the  person  carry- 
ing it  In  the  usual  and  ordinary  associa- 
tions of  life,  if  a  person  with  a  pistol  on  bis 
person  approach  another,  or  pass  him  on  the 
street  or  public  highway,  or  is  otherwise 
thrown  with  the  other  in  social  contact,  and 
has  the  pistol  on  his  person,  so  that  it  may 
be  seen  without  inspection  or  examination  of 
his  person  for  that  purpose,  and  from  ordi- 
nary observation,  as  persons  usually  observe 
each  other,  then  the  pistol  is  not  concealed; 
but  if,  on  the  other  hand,  the  pistol  is  car- 
ried on  the  person  under  such  conditions  that 
it  is  hidden  ftom  view  and  from  the  observa- 
tion of  persons  coming  in  contact  with  the 
person  carrying  it,  casually  observing  his 
person,  there  is  concealment  Driggers  r. 
State,  26  South.  512,  513, 123  Ala.  46. 

ORDIHABT  PUkOE. 

The  words  'Ordinary  place,**  In  a  statute 
prohibiting  gambling  in  an  ordinary  race 
field  or  any  other  public  place,  described  a 
tavern.  Wortham  v.  Ciommonwealth  (Ya.)  5 
Rand.  669-675. 

ORDIHABT  PREOAUTIOirS. 

The  term  "ordinary  precautions,**  In  the 
meaning  of  a  covenant  in  a  coal  lease  by 
which  the  lessor  agrees  to  protect  the  lessee 
from  damages  resulting  from  mining,  pro- 
viding the  lessee  takes  all  ordinary  precau- 
tions usually  taken  in  mining  and  removing 
coal,  includes  the  requirement  that  the  lessee 
give  proper  support  to  the  ovorlying  surface. 
Youghiogheny  River  Goal  Ga  T.  Hopkins,  48 
Atl.  10,  20,  198  Pa.  343. 

ORDIHABT  PBOOEEDIHO. 

An  attachment  Is  not  an  ordinary  pro- 
ceeding in  the  action,  but  an  extraordinary 
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and  collateral  proceeding;  within  the  mean- 
ing of  a  statute  requiring  notice  of  all  ordi- 
nary proceedings  In  the  action.  Schnndt  r. 
Oalm,  8  Allk  Law  J.  889. 

OKDIHABT  PBO0E88  OF  LAW. 

The  phrase  **ordinar7  process  of  law,** 
flomid  In  the  statute  proTlding  that  the  cost 
<tf  street  work  shall  be  assessed,  and  the  bill 
be  delivered  to  the  contractor,  who  shall  pro- 
ceed to  collect  the  same  by  ordinary  process 
of  law,  does  not  mean  ordinary  personal 
^dgment  and  execution,  but  such  process  as 
fa  adapted  to  enforce  a  Hen  or  specific  charge 
on  the  property  specially  assessed.  Neenan 
T.  Smith,  60  Mo.  625,  629. 

OBDIHABT  PRVDEHOB. 

•Ordinary  prudence"  means  such  care 
and  prudence  as  the  arerage  prudent  man 
would  exercise  under  like  surroundings  and 
In  the  like  situation.  Fassett  r.  Town  of 
Boxburg,  66  Vt  662,  66a 

The  expression  "ordinary  prudence  and 
caution,"  as  used  in  an  instruction  that  the 
d^^ree  of  care  required  under  certain  dr- 
eumstances  is  such  care  as  men  of  ordinary 
prudence  and  caution  would  have  exercis- 
ed under  similar  circumstances.  Is  but  a 
synonym  for  "ordinary  caro."  Blyth  y.  Pro- 
prietors of  Birmingham  Waterworks  Oo.,  11 
ExGh.  781. 

In  marine  insurance  it  Is  held  that  a 
ship  Is  a  total  loss  when  she  has  sustained 
such  extensiye  damage  that  it  would  not  be 
reasonably  practicable  to  repair  her.  The 
ordinary  measure  of  prudence  which  the 
courts  have  adopted  is  this:  If  the  ship, 
when  repaired,  will  not  be  worth  the  sum 
wbich  it  would  be  necessary  to  expend  upon 
her,  the  repairs  are,  practically  speaking, 
impossible,  and  It  is  a  case  of  total  loss. 
The  above  doctrine  applied  to  a  case  of  flro 
insurance  on  a  building,  in  order  to  deter- 
mine whether  or  not  thero  was  a  total  loss 
thereof.  Gorbett  y.  Spring  Garden  Ins.  Co., 
50  N.  H.  282,  288,  165  N.  T.  889,  41  L,  B.  A. 
81& 

OBDIHABT  FUBGHASXaEU 

The  term  ^'ordinary  purohaser,**  within 
the  rule  that  the  test  of  Infringement  of 
a  patent  is  whether  ordinaiy  purchasers 
would  be  likely  to  mistake  the  one  design 
for  the  other,  does  not  mean  a  dealer  who 
la  presumably  informed  as  to  the  various 
designs,  and  their  rosemblances  and  difTer- 
enoes,  but  is  applicable  to  the  general  pur- 
chasing public  who  buy  the  article  under 
.the  ordinary  conditions  under  which  such 
purchases  are  ordinarily  made.  Brltton  t. 
White  Mfg.  Oo.  (U.  &)  ei  Fed.  9«,  9& 


OBDIHABT  PUBP08IS8. 

In  a  contract  to  furnish  all  gas  for  or- 
dinary purposes  connected  with  the  house, 
''ordinary  purposes'*  will  be  held  to  include 
the  use  of  gas  for  gas  range,  firoplace,  and 
street  lamps  in  front  of  the  house.  Graves 
V.  Key  aty  Gas  Oo.»  61  N.  W.  987,  938,  93 
Iowa,  470. 


OBDIHABT  BAIHFAZJCte 

In  an  action  against  a  railroad  com- 
pany for  damages  occasioned  by  water  claim- 
ed to  have  been  caused  by  the  negligence 
of  the  company  in  failing  to  provide  suffi- 
cient culverts,  the  court  submitted  to  the 
lury  the  question  whether  the  defendant 
maintained  the  tracks  or  embankments  of 
its  railway  in  such  condition  as  to  provent 
the  passage  of  such  amount  of  surface  wa- 
ter as  is  caused  by  the  ordinary  rainfall 
of  this  country,  and  said:  "By  the  'ordinary 
rainfall'  and  the  'ordinary  flow  of  surface 
water*  I  mean  such  fall  of  rain  as  Is  liable 
to  occur  in  the  ordinary  course  of  naturo 
in  this  climate  and  country,  and  such  flow 
of  surface  water  as  would  be  caused  there- 
by." This  instruction  was  held  to  be  cor- 
rect Oomish  V.  Oliicago,  B.  A  Q.  B.  Ck>., 
49  Iowa,  878,  880. 

Ordinary  rainfalls  aro  such  as  are  not 
unprecedented  and  extraordinary,  and  hence 
floods  and  freshets  which  habitually  occur, 
though  at  Irrogular  and  infrequent  Inter- 
vals, ara  not  extraordinary  or  unprecedent- 
ed. Cairo,  y.  A  O.  B.  Ck>.  v.  Brevoort  (U.  S.) 
82  Fed.  129,  183,  25  L.  B.  A.  627. 


OBDIHABT  BEPAIB8. 

All  buildings  aro  subject,  moro  or  less,  to 
natural  and  unavoidable  decay;  and  "or- 
dinary ropairs,"  when  used  in  reference  to 
buildings,  means  expenses  reasonably  incur- 
red in  keeping  the  property  in  good  condi- 
tion and  order.  Abell  v.  Brady,  28  AtL  817, 
820,  79  Md.  94. 

The  term  "ordinary  repairs,**  in  the  char- 
ter of  a  dty  providing  that  the  expense  of 
all  new  street  work  or  improvements  or  al- 
terations not  in  the  naturo  of  ordinary  repairs 
shall  be  assessed  and  be  a  lien  upon  the 
property  benefited,  naturally  suggests  to  the 
mind  the  idea  that  only  such  work  as  would 
be  necessary  to  preserve  the  highway  in  its 
usual  condition,  with  no  material  change  in 
its  grade,  was  intended.  It  does  not  apply 
to  the  grading  of  an  avenue.  Brenn  r.  City 
of  Troy  (M.  Y.)  60  Barb.  417,  421. 

The  difference  between  work  upon  high- 
ways, which  is  spoken  of  as  ordinary  and 
extraordinary  in  Bev.  9t  1881,  (  5069,  pro- 
viding that  road  superintendents  shall  In 
certain  months  put  all  the  roads  in  their 
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respectly*  tawnships  In  goodt  onUnaij  re- 
pair, and  then,  with  anch  other  meana  aa 
may  be  in  their  handa,  proceed  to  do  work 
denominated  extraordinary,  and,  by  ludicioua 
ditching,  draining,  and  making  embankmenta, 
and  grading,  conatruct  smooth  roada,  etc, 
ia  more  in  degree  than  in  character;  and 
hence  work  upon  a  liighway  ia  not  of  an 
extraordinary  character  simply  because,  in 
doing  it,  drains,  etc.,  may  be  constructed. 
Clark  OiyU  Tp.  ▼.  Brookshir^^  16  M.  B.  182, 
135,  114  Ind.  487. 

OBDIHABT  RISKS. 

The  ordinary  riska  of  a  particular  busi- 
ness are  those  which  are  a  part  of  the  or- 
dinary method  of  conducting  that  business, 
eyen  though  they  may  be  fairly  called  ex- 
traordinary with  reference  to  a  different 
business,  or  a  different  department  of  the 
same  business.  If  the  business  ia  essential- 
ly attended  with  extraordinary  dangers, 
these  are  among  the  risks  assumed.  South- 
em  Pac  Co.  T.  Winton  (Tex.)  66  S.  W.  447, 
482,  27  Tex.  Oir.  App.  503  (citing  Joyce  ▼. 
Worcester,  140  Mass.  245,  4  N.  B.  565);  Tuck- 
er 7.  Northern  Terminal  Ck>.,  68  Pac.  426,  429, 
41  Or.  62.  The  general  rule  is  that  risks 
of  a  service  shall  not  be  increased  or  caused 
by  the  employer's  negligence,  but  risks  not 
increased  or  caused  by  the  employer's  neg- 
ligence are  risks  of  service  which  the  em- 
ploy6  assumes.  International  &  G.  N.  R. 
Co.  V.  CJochrane  (Tex.)  71  S.  W.  41,  42  (cit- 
ing Misouri,  -K.  &  T.  B.  Co.  Y.  Hamilton 
[Tex.]  30  S.  W.  670). 

OBDIHABT  SEBVIOE. 

"Ordinary  service"  is  defined  by  the  me- 
chanics* lien  law  of  New  Jersey  as  service 
to  be  made  by  the  sheriff  of  any  county,  in 
caae  the  defendant  can  be  found  in  the  state, 
in  the  manner  that  other  writs  of  summons 
are  served.  Smith  v.  CoUoty,  66  Atl.  805, 
807,  69  N.  J.  Law,  365. 

OBDIHABT  SKUiIte 

The  ordinary  skill  which  a  parson  con- 
tracting to  play  baseball  contracts  to  be 
possessed  of  is  that  degree  which  men  en- 
gaged in  that  particular  art  usually  employ, 
not  that  which  belongs  to  a  few  men  only, 
of  extraordinary  endowments  and  capacities. 
Baltimore  Baseball  Club  ft  Bxhibitlon  Co. 
V.  Pickett,  28  Atl.  270,  280,  78  Md.  375,  22 
L.  R.  A.  690,  44  Am.  St  Rep.  304  (citing 
Waugh  V.  Shunk,  20  Pa.  180,  133). 

''Ordinary  skill"  means  that  degree  which 
men  engaged  in  that  particular  art  usually 
employ,  not  that  which  belongs  to  a  few  men 
only,  of  extraordinary  endowments  and  ca- 
pacities. 1  Bell,  Comm.  458.  The  degree  of 
skill  which  is  required  rises  in  proportion 
to  the  value,  the  delicacy,  and  the  difficulty 


of  the  operation.  The  want  of  ordinary  skill 
is  ordinary  negligence.  Waugh  ▼.  Shuiilc» 
20  Pa.  (8  HarriB)  180,  132. 

Aa  required  of  physleiam. 

The  ordinary  akili  required  of  a  phy- 
sician and  surgeon  ia  the  ordinary  aklll  whicb 
a  surgeon  would,  under  the  circumstances 
of  the  case,  reasonably  use  in  treating  tbe 
case.  Boon  v.  Murphy,  12  S.  B.  1032,  1034» 
108  N.  a  187. 

Physicians  and  aurgeona  are  required  to 
use  "ordinary  skill  and  diligence" — only  the 
average  of  that  possessed  by  the  profession 
as  a  body,  and  not  by  the  thoroughly  ed- 
ucated only,  having  regard  to  the  improve- 
ments and  the  advanced  state  of  the  profes- 
sion at  time  of  the  treatment  Peck  v.  Hutch- 
inson, 56  N.  W.  511,  513,  88  Iowa,  820. 

"Ordinary  skill,"  within  the  meaning  of 
the  rule  that  a  physician  or  surgeon  ia  only 
required  to  exercise  ordinary  care  and  skill, 
means  such  degree  of  skill  aa  is  commonly 
possessed  by  men  engaged  in  the  same  pro- 
feaaion.  He  la  not  accountable  for  a  want 
of  the  highest  degree  of  skill.  And  deter- 
mining whether  he  possesses  ordinary  skill, 
regard  muat  be  had  to  the  advanced  state 
of  the  profession  at  the  time.  Heath  v.  Gli- 
san,  8  Or.  64,  66. 

OBDIHABT  STAGE  OF  WATEB. 

The  term  "ordinary  stage  of  wat^^  In 
a  stream  includes  its  stage  or  level  in  such 
rises  or  high  water  as  are  usual,  ordinary, 
and  reasonably  to  be  anticipated,  but  doea 
not  include  its  stage  or  level  in  such  extra- 
ordinary freshets  aa  cannot  reasonably  be 
anticipated  at  particular  perioda  of  the  year. 
Amea  v.  Cannon  River  Mfg.  Ck>.,  6  N.  W.  787, 
788,  27  Minn.  245. 

A  distinction  is  taken  between  the  ordi- 
nary stage  of  water  and  ita  ordinary  stage 
at  particular  perioda.  The  former  la  with- 
out meaning,  unless  it  meana  the  average 
stage,  for  there  is  no  ordinary  stage  of  any 
stream  in  ttiia  country  for  the  year  around. 
A  man  may  make  his  dam  according  to  the 
ordinary,  but  not  according  to  the  average 
stage  of  the  stream.  But  what  ia  the  or- 
dinary stage  depends  upon  the  seasons  and 
weather.  The  ordinary  stage  in  ordinary 
rainy  seasons  is  one  thing,  and  in  ordinary 
dry  seasons  is  another.  The  ordinary  stage 
In  March  is  high;  in  August,  low.  The  or- 
dinary rise  of  streams  ia  a  matter  wtilch 
every  one  is  expected  to  provide  against, 
because  with  ordinary  care  he  can  calculate 
upon  them.  McCoy  v.  Danley,  20  Pa.  (8 
Harris)  85-91,  57  Am.  Dec  680. 

OBDIHABT  STOCK. 

"Ordinary  stock,"  as  used  in  a  fontract 
requiring   the   defendant   to   cultivate   and 
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■slntain  a  hedge  In  a  skillful  manner  until 
tbe  same  shall  be  saffldent  to  torn  ordinary 
ftock,  means  soch  MiodL  aa  la  pennltted  by 
law  to  mn  at  laiga.  Uiber  t.  EUatt,  21  Kan. 
518»550. 

Stock  that  la  ordinary  in  respect  to 
fences  most  be  such  as  la  not  extraordinarily 
Qnmly  or  hieachy,  and  vice  versa.  Albright 
f .  Bmner,  14  IlL  App.  a4  Bradw.)  319,  822. 

In  an  action  to  recover  damages  occa- 
lioiied  by  defendant's  cattle  breaking  into 
plainttfTs  pasture^  the  plaintiff  alleged  that 
lu8  paatore  was  inclosed  *^lth  a  good  and 
efficient  fence,  capable  of  preventing  the 
entry  of  all  ordinary  cattle,  of  whatever 
cUss,  age,  or  kind."  In  answer  to  the  ob- 
jection that  the  court  should  have  explained 
to  the  Jury  what  waa  meant  by  "ordinary 
cattle,'*  In  the  charge,  the  court  said:  "We 
think  any  attempted  definition  of  this  term 
would  have  had  a  greater  tendency  to  con- 
fuse than  enlighten  an  ordinary  luiy.  At 
any  rate,  appellee  should  have  regueated  a 
proper  definition,  if  it  desired  one  given,  and 
this  it  failed  to  do  in  its  requested  special 
charge,  in  which  this  term  was  said  to  mean 
cattle  not  known  to  the  owner  to  be  dis- 
eased, vicious,  or  breachy.  Knowledge  on 
the  part  of  the  owner  of  his  cow's  condition 
or  breachy  nature  is  not  necessary  to  take 
her  out  of  the  ordinary,  and  to  put  into  the 
extraordinary,  class.  Clarendon  Land,  In- 
festment  &  Agency  Oo.  v.  McClelland  (Tex.) 
81  8.  W.  1088,  1089. 

OBBIHABT  TIDES. 

A  rale  that  the  right  of  the  crown  to 
the  seashore  is  limited  by  the  ordinary  tides 
limits  the  seashore  to  the  line  reached  by  the 
average  of  medium  high  tides  between  the 
qiring  and  neap  tides  in  each  quarter  of  a  lin- 
ear revolution  during  the  whole  year.  In  one 
sense  the  highest  spring  tides  are  ordinary— 
that  ia,  they  occur  in  the  natural  order  of 
things;  but  it  Is  not  the  sense  in  which 
the  word  "ordinary"  is  used  when  designat- 
ing the  extent  of  the  crown  right  to  the 
■hore.  Attorney  General  v.  Chambers,  27 
fing.  Law  ft  Bq.  242,  24a. 

OBDDTABT  ITSE. 

A  diversion  of  water  for  irrigation  ia  not 
an  ordinary  use  by  a  riparian  owner,  and 
10  can  only  be  exercised  reasonably  and  with 
propw  regard  to  the  right  of  other  proprie- 
tors to  apply  water  to  the  same  purposes. 
Um  V.  Schaffer,  33  Pac.  678,  680,  24  Or.  239. 

The  ordinary  uses  of  the  streets  to  which 
the  authority  of  muuicipal  corporations  is 
limited  when  a  general  control  of  the  streets 
is  vested  in  them  includes  such  modes  and 
means  of  passage  upon  and  over  the  streets 
u  are  usual  in  cities,  and  such  additional 
6  Wds.  ft  P.— 12 


uaea  aa  the  health  and  convenience  of  the 
cfty,  in  view  of  the  extent  of  its  population, 
may  require,  aa  the  conatruction  of  sewers, 
the  laying  down  of  gas  and  water  pipes,  the 
grading  and  paving  of  streets,  and  the  like. 
Denver  Circle  R.  Co.  v.  Nestor,  15  Pac.  714. 
722,  10  Colo.  403. 

While  one  riparian  proprietor  cannot 
wholly  abstract  or  divert  a  water  course, 
and  thereby  deprive  a  lower  proprietor  of  a 
quality  of  his  property,  he  has  a  right  to 
the  reasonable  and  beneficial  use  of  a  run- 
ning stream,  but  what  ia  a  reasonable  use 
depends  upon  the  nature  of  each  case.  8o, 
for  instance.  It  will  not  be  an  unreasonable 
use  to  take  a  quantity  of  water  from  a  large 
running  stream  for  agricultural  or  manu- 
facturing purposes,  where  such  taking  will 
cause  no  sensible  or  practical  diminution  of 
the  water  in  a  stream,  while  the  taking  of 
the  same  quantity  from  a  amall  running 
brook  will  amount  to  an  unreasonable  use. 
Elliot  V.  Fitchburg  R.  Co.,  64  Mass.  (10  Cnah.) 
191,  194,  67  Am.  Dea  86. 

OBDIHART  WEAB  AHD  TEAR. 

"Ordinary  wear  and  tear,"  aa  used  in  a 
stipulation  that  a  lessor  shall  not  be  liable 
for  ordinary  wear  and  tear,  Includes  any 
usual  deterioration  from  the  use  of  the  prem- 
ises during  the  term.  Waddell  v.  De  Jet, 
28  South.  437,  438,  76  Miss.  104. 

Under  a  lease  by  which  the  lessee  agreed 
to  deliver  up  the  premises  in  as  good  condi- 
tion aa  when  received,  ordinary  wear  and 
tear  excepted,  it  is  held  that  barking  and 
plowing  up  young  apple  trees  by  cultivating 
a  crop  among  them  is  not  within  the  term 
"ordinary  wear  and  tear."  Thompson  v. 
Cummings,  89  Mo.  App.  637,  639. 

ORDINART  WORK. 

In  construing  an  Alabama  statute  pro- 
hibiting ordinary  or  servile  work  on  Sunday, 
it  was  said  in  O'Donnell  v.  Sweeney,  5  Ala. 
467,  468,  39  Am.  Dec.  336,  that  the  term  "or- 
dinary" is  equivalent  to  common  or  usual 
work  or  employment,  and,  beyond  all  doubt, 
embraces  within  its  ample  range  the  sale  of 
a  horse  or  any  other  chattel,  whether  the 
sale  be  public  or  private;  whether  the  par- 
ties engaged  in  it  or  either  of  them,  were  in 
the  prosecution  of  their  ordinary  employment 
or  not    Tucker  v.  West  29  Ark.  386-^90. 

ORDINART  TEARX.T  TAXES. 

The  phrase  "ordinary  yearly  taxes,"  as 
used  in  a  lease  executed  in  1843,  before  the 
establishment  of  the  Croton  department  un- 
der the  Croton  water  acts,  but  after  the 
passage  of  the  act  for  supplying  the  city  of 
New  York  with  pure  and  wholesome  water, 
providing  that  the  lessee  should  pay  the  ordi- 
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narr  yeariy  taxes,  incladeii  the  annual  water 
rent  cbarged  on  the  premises,  according  to 
the  rates  establjbshed  by  the  Croton  depart- 
ment Gamer  y.  Hannaht  IB  N.  T.  Super. 
Ot  (6  Duer)  262,  266. 

OBDINABHiT. 

"Ordinarily,"  as  used  in  a  statute  pro- 
Yidlng  that  Intention  to  kill  will  be  punished 
whenever  the  means  used  are  such  as  would 
ordinarily  result  in  the  commission  of  the 
crime,  means  according  to  established  order; 
methodical;  regular;  customary,  as  the  or- 
dinary forms  of  law  or  Justice;  common; 
usual.  Shaw  t.  State,  81  8.  W.  861-^64^  84 
Tex.  Gr.  R.  485  (citing  Webst  Diet). 

The  word  "ordinarily"  means  specific 
sums  paid  annually  or  at  other  state  periods 
for  the  right  to  use  a  patented  device,  wheth- 
er it  is  used  much  or  little,  or  not  at  all. 
Western  Union  Telegraph  Co.  t.  American 
BeU  Telephone  Go.  (U.  8.)  125  Fed.  842,  848» 
60  O.  a  A.  220. 

OBDIHAJUI.T  CAUTIOUS  PEBSOlf. 

The  words  '^reasonable  person"  and  the 
words  "ordinarily  cautious  person"  are  used 
synonymously  in  describing  the  degree  of 
care  that  should  be  exercised  In  instituting 
criminal  proceedings,  to  avoid  the  charge  of 
malicious  prosecution.  Billingsley  t.  Maas, 
67  N.  W.  40,  50.  08  Wis.  176. 

OBDIHAJUI.T  FKUllliHT  MAN. 

The  expression  "ordinarily  prudent 
man,"  without  qualification,  suggests  merely 
the  care  that  should  be  bestowed  In  cases 
of  ordinary  danger.  It  is  an  Inappropriate 
expression  where  the  danger  is  extraordi- 
nary, unless  explained  and  applied  to  the  sub- 
ject Diamond  v.  Northern  Pac  By.  Ca,  18 
Pac  867,  871,  6  Mont  680. 

ORDONNANCE. 

"Ordonnance"  is  understood  to  be,  In 
general,  a  compilation  of  prize  law,  as  recog- 
nized among  civilized  nations,  Goolidge  ▼• 
Inglee,  18  Mass.  26^  43. 


ORE. 


See  **Iron  Ore.** 
Mineral  distinguished, 


••Mineral.* 


Webster  defines  the  noun  "ore"  as  the 
compound  of  a  metal  and  some  other  sub- 
stance, as  oxygen,  sulphur,  or  arsenic,  called 
its  "minerallzer,"  by  which  its  properties  are 
disguised  or  lost  Marvel  v.  Merrltt  6  Sup. 
Gt  207,  20i^  U6  U.  S.  11,  20  L.  Bd.  550. 

Gmuilte* 

The  word  "ore"  has  a  definite  signlfica- 
tiim^  and  designates  a  compound  of  metal 


and  other  substances.  Granite,  neither  In  m 
popular  nor  scientific  sense,  is  a  mineral  ore. 
Armstrong  v.  Lake  Ghamplaln  Granite  Go^ 
42  N.  B.  186^  187,  147  N.  Y.  486^  40  Am.  St. 


Waste  from  sine  ml&e. 

Ore  Is  a  compound  of  metal  and  some 
other  substance,  but  the  term  will  not  apply 
to  waste  from  a  zinc  mine  containing  only 
about  7  per  cent  of  zinc  ore,  which  could  not 
be  extracted  profitably,  though  the  waste  was 
valuable  for  roads  and  making  •  artificial 
stone.  Doster  r.  Friedensville  Zinc  tto,  21 
Atl.  251,  252,  140  Pa.  147. 

OBEIiEAVE. 

"  *Ore  leave^  Is  a  term  used  to  designate 
the  right  to  dig  and  take  ore."  Ege  v.  Kille^ 
84  Pa.  883,  840;  Appeal  of  Fulmer,  18  AtL 
488,  494, 128  Pa.  24, 15  Am.  St  Rep.  662. 

OREGON. 

Aa  Indian  Oountry,  m*  "Indian  Oonn- 

ORGAN. 

"An  organ  la  defined  to  be  an  instru- 
ment or  medium  by  which  an  action  is  per- 
formed or  an  object  accomplished."  Gom- 
monwealth  v.  Mann  Oo.,  24  AtL  601,  602» 
150  Pa.  64. 


ORGANIC. 

When  examining  a  body  of  systematic 
law  in  order  to  determine  whether  certain 
characteristics  are  substantial  or  merely  ac- 
cidental, language  is  used  according  to  the 
subject-matter;  and  in  such  a  connection  the 
word  "organic*'  does  not  import  a  physical, 
moral,  or  mathematical  necessity,  but  rather 
a  scientific  fitness  and  congruity,  having  re- 
gard to  inveterate  usage,  historical  develop- 
ment and  the  nature  of  legal  things.  Flanl- 
gan  V.  Guggenheim  Smelting  Go.,  44  AtL  762, 
764,  68  N.  J.  Law,  647. 

OBOANIO  AOT. 

The  term  ''organic  aeW*  is  used  to  desig- 
nate acts  of  Gongress  conferring  powers  of 
government  upon  the  territories.  In  re  Liane, 
10  Sup.  Gt  760,  761,  185  U.  &  443.  84  L.  Bd. 
219. 

OBOAHIO  XJLW. 

"Organic  law"  is  a  term  usually  applied 
to  constitutional  law  only,  and  It  imports  a 
high  degree  of  authority.  Gity  of  St  Louis 
V.  Dorr,  46  &  W.  976,  978,  145  Mo.  466,  42 
L.  B.  A.  686,  68  Am.  St  Bep.  575. 
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The  erfanic  law  of  a  tenitorj  takes  tbm 
place  of  a  Conatitation  aa  the  fundamental 
law  of  the  local  goyemment  It  la  obligatory 
en  and  blnda  the  territorial  anthorities,  but 
Cocgresa  is  anpreme,  and,  for  the  purposes 
of  ttiia  department  of  its  goyemmental  au- 
thority, has  all  the  powers  of  the  people  of 
the  United  States,  except  such  as  have  been 
expressly  or  by  implication  reserved  by  the 
prohibitions  of  the  Constitution.  First  Nat 
Bank  v.  Yankton  County,  101  U.  S.  129-133, 
25  L.  Ed.  1046. 

The  organic  law  la  the  Gonatitotlon  of 
the  United  States  and  of  this  state,  and  la 
altogether  written.  Other  written  laws  are 
denominated  '^statotaa.**  Ann.  Codes  A  St 
Or.  1901,  I  734. 

ORGANIZE. 

See  ''Duly  Organized.** 

Gen.  St  1878»  c  36,  (  1,  proTlding  that 
erery  school  district  shall  be  presumed  to 
have  been  legally  organized  when  it  shall 
haTe  exerdaed  the  franchises  and  priyilegea 
of  tiie  district  for  the  term  of  one  year,  re- 
lates to  the  eatabliahment  or  formation  of 
the  district,  and  not  merely  to  the  action  of 
the  Toters  in  electing  school  officers.  The 
words  "establish,"  "create,"  'form"  and  "or- 
ganize^ are  naed  interchangeably,  and  are 
practically  aynonymous.  The  word  "organ- 
ization" la  clearly  used  in  the  sense  of  forma- 
tion, and  includes  everything  necessary  to 
the  creation  of  a  district  or  bringing  it  into 
existence.  State  v.  School  Dist  No.  162  of 
Blue  Earth  County,  66  N.  W.  1122,  64  Minn. 
212. 

"Organize^  meana  to  form  with  aoitahle 
organa.  The  word,  in  some  of  its  forms,  is 
frequently  naed  in  the  constitution  and  laws 
of  the  state,  and  as  so  used  haa  no  donbtful 
or  ambiguous  meaning.  To  organize  a  cer- 
tain territory  into  a  municipal  corporation  is 
a  Tery  different  thing  ftom  that  of  extend- 
ing the  limits  of  an  organized  city  orer  new 
territory,  and  a  statute  which  provldea  that 
'*iio  dty,  town,  at  Tillage  shall  be  organized 
within  thia  state,  adjacent  to  or  within  two 
miles  of  the  limits  of  any  city  of  the  first, 
second,  or  tliird  class,  unless  such  dty  be 
in  a  different  county,"  does  not  apply  to  or 
prerent  the  extension  of  the  limits  of  a  dty 
of  the  fourth  class  to  within  less  than  two 
miles  of  the  limits  of  a  dty  of  the  first  class. 
Warren  y.  Barber  Asphalt  Par.  Co.,  116  Mo. 
575;  677,  22  S.  W.  400.  491. 

A  charitable  bequest  to  an  institution  of 
learning  to  be  organized  at  the  end  of  a  cer- 
tain number  of  years  contemplates  that  the 
inatitntlon  is  to  be  incorporated.  Dodge  y. 
WlUlams,  60  N.  W.  1108.  1107,  46  Wis.  70. 

The  term  "organized,"  as  used  in  the 
SovOi  Dakota  achool  law,  proyiding  for  the 


organization  of  achool  districts  and  iehool 
boards,  means  the  same  aa  the  word  "incorpo- 
rated," in  the  South  Dakota  incorporation  act 
(Laws  1890,  c.  87,  art  1),  providing  that  "any 
dty  now-  existing  in  the  state  under  a  spedal 
charter  may  become  incorporated  in  the  man- 
ner following."  State  y.  Power,  68  N.  W. 
lOGO,  1091,  6  S.  D.  627. 

Organizing  a  county  is  the  vesting  the 
people  of  such  territory  with  corporate  rights 
and  powers.  First  Nat  Bank  of  Detroit  v. 
Board  of  Beltrami  County  Com'rSt  79  N.  W. 
591,  77  Minn.  48. 

Corporatioiia* 

The  word  "organize,**  aa  used  in  rail- 
road and  other  charters,  ordinarily  signifies 
the  choice  and  qualification  of  all  necessary 
officers  for  the  transaction  of  the  business  of 
the  corporation.  New  Haven  &  D.  B.  Go.  v. 
Chapman,  88  Conn.  66^  66. 

"Organize"  or  "organization,"  as  used  in 
reference  to  corporations,  has  a  well-under- 
stood meaning,  which  is  the  election  of  offi- 
cers, providing  for  the  subscription  and  pay- 
ment of  the  capital  stock,  the  adoption  of  by- 
laws, and  such  other  steps  as  are  necessary 
to  endow  the  legal  entity  with  the  capadty 
to  transact  the  legitimate  bualness  for  which 
it  was  created.  Waltson  v.  Oliver,  30  Pac. 
172,  178,  49  Kan.  107,  88  Am.  St  Rep.  866; 
Topeka  Bridge  Co.  v.  Cummings,  8  Kan.  66, 
77;  Hunt  v.  Kansas  ft  M.  Bridge  Co.,  11  Kan. 
412,  439;  Aspen  Water  ft  Light  Co.  v.  City  of 
Aspen.  37  Pac.  728,  730,  6  Colo.  App.  12; 
Nemaha  Coal  ft  Mining  Co.  y.  Settle,  38  Pac. 
483,  484,  64  Kan.  424. 

The  word  "organized,**  in  Comp.  St  c. 
147,  S  36,  providing  that  any  act  of  incorpora- 
tion for  a  dividend  paying  corporation  "shall 
become  null,  and  taken  to  be  wholly  void,  at 
the  expiration  of  three  years  from  and  after 
the  passage  of  such  act  unless  the  grantees 
or  corporators  in  the  act  named,  •  •  ♦ 
ahall  have,  within  said  time,  organized  as  a 
company  under  it  and  entered  in  good  faith 
upon  the  proper  business  of  the  corporation," 
meana  organized  under  color  of  a  charter, 
with  a  bona  fide  purpose  of  acting  under  and 
according  to  the  charter.  Ossipee  Hosiery  ft 
Woolen  Mfg.  Co.  y.  Canney,  64  N.  H.  266, 
818. 

'"Organized,"  as  used  in  a  contract  for 
the  sale  of  corporate  shares,  payable  "wh«i 
the  corporation  shall  be  organized,"  should 
be  construed  to  mean  that  the  subscribers 
promised  to  become  stockholders  and  pay 
their  aubscriptlons  in  and  to  a  corporation  de 
Jure,  and  not  a  mere  corporation  de  facto; 
and  therefore,  where  the  corporation  was 
never  legally  organized  by  a  filing  of  the  ar- 
ticles in  the  office  of  the  county  clerk. as  re- 
quired, no  liability  on  the  aubscription  ac- 
crued.   Capps  y«  Hastings  Prospecting  Co., 
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58  N.  W.  956,  967,  40  Neb.  470,  24  U  R.  A« 
259,  42  Am.  St  Rep.  677. 

Under  a  statute  proyldlng  that,  until  ar- 
ticles ot  Incorporation  should  be  recorded, 
the  corporation  should  transact  no  business 
except  its  own  organization,  it  Is  held  that 
the  term  "organization"  means  simply  the 
process  of  forming  and  arranging  into  suit- 
able disposition  the  parties  who  are  to  act 
together  in,  and  defining  the  objects  of,  the 
compound  body,  and  that  this  process,  even 
when  complete  In  ail  its  parts,  does  not  con- 
fer a  franchise  eith^  valid  or  defectiye,  but, 
on  the  contrary,  it  is  only  the  act  of  the  in- 
dividuals, and  something  else  must  be  done 
to  secure  the  corporate  franchise.  Abbott  v. 
Omaha  Smelting  ft  Refining  Co.,  4  Neb.  416, 
421. 

The  term  ''organized^**  when  used  in  ref- 
erence to  the  organization  of  an  incorpora- 
tion, applies  to  the  act  of  the  officers  in  be- 
ing appointed  and  taking  upon  themselves 
the  burden  of  their  offices.  It  is  then  fur- 
nished with  organs  endowed  with  capacity 
for  the  functions  of  life,  and  qualified  for 
the  exercise  of  its  appropriate  functions. 
This  is  the  sense  in  which  the  word  **or- 
ganized"  is  used  In  statutes  provi^ng  for 
the  incorporation  of  companies  for  various 
purposes.  Commonwealth  v.  Wm.  Mann  Co., 
24  Atl.  601,  602,  150  Pa.  64. 

iBsuraaee  eompany. 

Under  Laws  1881,  p.  279,  requiring  in- 
surance companies,  as  a  condition  of  doing 
business  in  the  state,  to  make  a  certain  de- 
posit with  the  Michigan  State  Treasurer,  or 
with  certain  named  officers  of  the  state 
where  the  company  is  organhsed,  a  British  or 
other  foreign  company  cannot  be  considered 
as  organized  in  another  state,  where  it  is 
merely  licensed  to  do  business,  so  as  to  meet 
the  requirements  of  the  statute  by  a  deposit 
made  in  such  other  state.  Employers'  Lia- 
bility Assur.  Oo.  V.  Commissioner  of  Insur- 
ance, 31  N.  W.  542,  543,  64  Mich.  614. 

Railroads. 

Under  Act  Cong.  March  3,  1875,  granting 
the  right  of  way  over  public  lands  to  any 
duly  organized  railroad  company  which  sball 
have  filed  with  the  Secretary  of  the  Interior 
a  copy  of  its  articles-  of  incorporation  and 
due  proof  of  its  organization,  when  a  railroad 
company  organized  under  a  territorial  stat- 
ute requiring  its  route  to  be  set  out  In  some 
detail  in  its  articles  of  incorporation  subse- 
quently changes  its  route,  by  filing  supple- 
mental articles,  so  as  to  cross  certain  public 
lands,  it  is  "organized"  for  the  purpose  of 
building  a  road  over  such  lands  only  from  the 
date  of  the  supplemental  articles,  and  can 
only  acquire  a  right  of  way  on  furnishing  due 
proof.  In  the  manner  specified,  of  such  organ- 
ization. Washington  &  I.  R.  Co.  v.  Coeur 
D'Alene  R.  ft  Nav.  Co.  (U.  8.)  52  Fed.  765,  766. 


"Organisation'*  Is  defined  as  aa  arraiig>e> 
ment  of  parties — the  act  of  organizing,  bm 
the  organization  of  a  government. or  of  wt 
railroad  or  other  corporation— and  as  used 
in  reference  to  the  organization  of  a  8cho<^ 
signifies  the  bringing  together,  the  collect- 
ing, the  placing  in,  the  committing  of  boys 
or  other  Inmates  to,  a  school;  and  hence,  the 
purpose  of  Qen.  St  1889,  par.  6516,  providing 
for  the  committing  of  boys  under  the  age  of 
16  to  a  reform  school  by  courts  of  record, 
is  sufficiently  expressed  in  Its  title,  as  *'aii 
act  for  the  organization  and  management 
of  the  State  Reform  School."  In  re  Sanders, 
36  Pac  S48,  84Q,  53  Kan.  101,  23  U  R.  ▲. 
603. 

OBOANIZATIOir. 

Organization  Implies  a  recognition  of  or- 
der and  an  obedience  to  duly  constituted  ao- 
thority.  Thus  members  of  a  political  or- 
ganization will  be  held  to  be  boi^id  by  the 
action  of  the  convention.  In  re  Redmond, 
25  N.  Y.  Supp.  381,  884»  6  Mlac  Rep.  369. 

OBOANIZATIOir  TAX. 

A  corporation  organization  tax  is  In  the 
nature  of  a  license  fee  for  the  right  to  be- 
come a  corporation.  People  v.  Knight  67 
N.  m  65,  66,  174  N.  T.  475^  63  U  R.  A. 
87. 


OBOAHIZED  OOUHTT. 

Const  art  11,  ft  1,  providing  that  all 
laws  changing  county  lines  in  a  county  al- 
ready organized  sball  be  submitted  to  the 
electors  of  the  county,  means  a  county  which 
is  organized  in  fact  and  has  its  lawful  offi- 
cers, legal  machinery,  and  means  for  carry- 
ing out  the  powers  and  performing  the  duties 
pertaining  to  it  as  a  quasi  municipal  corpora- 
tion. In  re  Section  No.  6,  68  N.  W.  323.  325, 
66  Minn.  32. 

Bstabllshed  ooiutty  distiagnislied. 

The  distinction  between  organized  coun- 
ties and  established  counties  recognized,  un- 
der the  Constitution,  in  the  statutes  of  Min- 
nesota, is  that  the  establishing  of  a  county 
is  the  setting  apart  of  territory  to  be  in  fu- 
ture organized  as  political  community  or 
quasi  corporation  for  political  purposes, 
while  the  organizing  Is  vesting  the  people 
of  such  territory  with  such  corporate  rights 
and  powers.  State  v.  Parker,  25  Minn.  216, 
219. 

OBGAHIZED  UUBOB. 

Organized  labor  Is  organized  capltaL  It 
is  capital  consisting  of  brains  and  muscle. 
Ames  Y.  Union  Pac.  R.  Go.  (U.  S.)  62  Fed.  7, 
14. 
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OROANIZSD  SCHOOL  DISntlCT. 

^'Organized,"  as  used  in  Laws  1883,  c 
216;  i  1,  abolishiiig  organised  schooi  districts, 
implies  a  school  district  organized  and  spe- 
cially created  by  legislative  act,  witli  special 
powers  made  a  part  of  its  organization,  or 
at  least  special  powers  coeval  with  its  or- 
ganization, and  not  one  organized  by  the 
town.  School  Dist  No.  1  in  Gorham  t. 
DeeriDg,  40  Atl.  541,  642,  91  Me.  5ia. 

OROAMIZED  VILLAGE* 

The  words  "organized  or  incorporated,** 
In  Laws  1885,  c.  185,  (  2,  providing  that 
*^nj  village  which  has  been  or  shall  be  op* 
ganized  or  incorporated  nnder  the  general 
statutes  shall  be  governed  according  to  the 
provisions  of  this  chapter,  and  to  the  end 
that  uniformity  of  village  government  and 
equal  privileges  to  all  may  be  secured,*' 
should  be  liberally  construed,  so  as  to  in- 
dnde  all  villages  governed  by  the  provi- 
sions of  the  general  law,  without  regard  to 
bow  they  were  first  incorporated  or  brought 
into  being.  Flynn  v.  Little  Falls  Blectric  A 
Water  Co.,  78  N.  W.  lOd,  74  Minn.  180. 

ORIGINAL 

^  *Originar  means  pertaining  to  the  be- 
ginning or  origin;  the  first  or  primitive  form 
of  a  thing."  Commonwealth  v.  SchoUenber- 
ger,  27  Atl.  80,  33,  156  Pa.  201,  22  L.  R.  A. 
155,  36  Am.  St  Rep.  82;  Haley  v.  State,  60 
N.  W.  962,  963,  42  Neb.  556,  47  Am.  St  Rep. 
718;  State  v.  Southard,  29  S.  W.  751,  60  Ark. 
247. 

The  term  "original,**  as  used  in  the  chap- 
ters relating  to  railroads  and  street  railways, 
as  applied  to  a  street  railway  location  in  a 
city  or  town,  means  the  first  location  grant- 
ed to  the  company  in  such  city  or  town. 
Rev.  Laws  Mass.  1902,  p.  978,  c  111,  (  1. 

ORIGIHAL      AMOUlfT      IN      OONTRO- 
VEBST. 

Const  art  4,  (  4,  provides  that  the  appel- 
late jurisdiction  of  the  Supreme  Court  shall 
not  extend  to  civil  actions  at  law  for  the 
recovery  of  money,  when  the  original  amount 
In  controversy  does  not  exceed  $200.  Held, 
that  the  word  "original"  Is  a  word  of  plain 
import  meaning  the  amount  originally  in 
controversy  or  the  amount  sued  for,  and 
hence  the  appellate  jurisdiction  is  governed 
by  such  amount  and  not  by  that  recovered. 
Bleeker  v.  Satsop  B.  Co.,  27  Pac.  1073,  1074, 
3  Wash.  77. 

OBIGIHAL  ATTAOHKEKT. 

An  original  attachment  is  a  process  giv- 
en by  statute  to  compel  a  defendant  to  ap- 
pear. It  is  a  continuation  of  a  distringas — 
a  common-law  process,  and  a  garnishment 


according  to  the  custom  of  London.  Und^ 
the  statutes  of  North  Carolina,  carpenters' 
tools  may  be  seized  under  an  original  at- 
tachment Martindale  v.  Whitehead,  46  N. 
C.   64. 

OBIGIHAL  BILL. 

An  original  bill  is  one  which  relates  to 
some  matter  not  before  litigated  in  the  court 
by  the  same  persons,  and  standing  in  the 
same  interests.  Longworth  v.  Sturges,  4 
Ohio  St.  690,  707;  Butler  v.  Cunningham  (N. 
Y.)  1  Barb.  85,  87. 

A  bill  brought  for  the  purpose  of  cross- 
litigation,  or  of  suspending  or  reversing  the 
!  same  decree  or  order  of  court  or  of  ob- 
taining the  benefit  of  the  former  decree,  Is 
In  the  nature  of  an  original  bill.  Longworth 
V.  Stnrges,  4  Ohio  St  690,  708. 

Where  a  bill  does  not  relate  to  some 
matter  already  litigated  in  the  same  court 
by  the  same  persons,  and  which  is  not  ei- 
ther in  addition  to,  or  a  continuance  of,  the 
original  suit  it  is  an  original  bill,  and  not 
an  ancillary  one,  and,  in  order  to  confer  ju- 
risdiction on  the  federal  court  on  the  ground 
of  diverse  citizenship,  the  parties  must  be 
citizens  of  different  states.  Christmas  v. 
Russell,  81  U.  S.  (14  Wall.)  69,  20  L.  Bd. 
762. 

The  terms  "original  bill*'  and  "bills  in 
the  nature  of  an  original  bill"  are  used  by 
the  judges  and  text-writers  in  a  restricted 
sense,  and  refer  to  the  character  of  the  plea, 
rather  than  that  of  the  action  or  proceeding 
to  which  they  apply.  There  is  considerable 
contrariety  of  opinion  on  the  question  wheth- 
er bills  of  review  and  bills  of  impeachment 
on  the  ground  of  fraud  are  or  are  not  orig- 
inal bills.  In  Willard,  Eq.  Jur.  163,  such  bills 
are  treated  as  strictly  original  bills,  while  in 
Story,  Eq.  PI.,  they  are  classed  with  those 
bills  which  are  for  the  purpose  of  cross- 
litigation,  or  for  the  purpose  of  securing  a 
reversal  of  some  decree  or  order  of  the  court 
or  carrying  it  into  effect,  and  therefore  are 
not  original  bills.  Smithson  v.  Smithson,  56 
N.  W.  300,  302,  37  Neb.  535,  40  Am.  St  Rep. 
504. 

OBIGINAL  BILL  IX  THE  NATUBE  OF 
A  BILL  OF  BEVIEW. 

Where  the  object  of  a  bill  is  to  impeach 
a  final  decree  of  an  equity  court  rendered 
at  a  former  term,  for  alleged  fraud,  It  Is 
commonly  called  an  ''original  bill  in  the  na- 
ture of  a  bill  of  review."  McDonald  v.  Pear- 
son, 21  South.  534,  536,  114  Ala.  G30. 

OBIGINAL  BILL  IH  THE  NATUBE  OF 
A  SUPPLEMENTAL  BILL. 

"An  original  bill  in  the  nature  of  a  sup- 
plemental  bill  is  properly  applicable  when 
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new  imrtl€0  with  new  interests  arising  from 
events  since  the  institation  of  tbe  suit  are 
to  be  brought  before  the  court  the  latter 
being  to  all  intents  and  purposes  tbe  com- 
mencement of  a  new  suit,  which,  neverthe- 
less, may  in  its  consequences  draw  to  itself 
the  advantage  of  the  proceedings  on  the  for- 
mer bill."    Bowie  t.  Minter,  2  Ala.  406,  41L 

An  original  bill  in  the  nature  of  a  sup- 
plemental bill  "embraces  in  some  degree  the 
qualities  of  an  original  bill  and  a  supple- 
mental bill.  The  foundation  of  a  bill  of  this 
description  is  an  event  occurring  after  the 
cbmmencement  of  a  suit  in  a  court  of  eq- 
uity, which  event  is  of  such  a  nature  that 
the  suit  cannot  be  continued  as  to  all  the 
parties  by  a  mere  supplemental  bill,  and 
therefore^  in  regard  to  those  parties,  it  par- 
takes of  the  character  of  an  original  bill. 
If  the  event  determines  the  interest  of  one 
of  several  defendants,  and  his  interest  be- 
comes vested  in  another  by  a  title  not  de- 
rived from  the  former,  as  in  the  case  of  a 
determination  of  an  estate  for  life  and  the 
vesting  of  a  subsequent  remainder,  the  re- 
mainderman must  be  brought  in  by  an  orig- 
inal bill  in  the  nature  of  a  supplemental  bill, 
which,  as  to  him,  is  an  original  bill,  whUe 
as  to  the  other  defendants  It  is  supplemen- 
tal." Butler  V.  Cunningham  (N.  T.)  1  Barb. 
85,  87. 

OBIOIHAL  OAFITAL  8TOOX. 

The  term  ''original  capital  stock,**  as 
used  in  Act  Feb.  10,  1869,  providing,  in  sec- 
tion 4,  that,  whenever  it  is  ascertained  that 
a  toll  road  or  turnpike  pays  a  greater  divi- 
dend than  10  per  cent  per  annum  upon  the 
original  capital  stock,  the  tolls  are  to  be  re- 
duced until  it  meets  10  per  cent  only  upon 
its  stock,  means  the  amount  of  stock  sub- 
scribed, or  issued  and  sold,  which  has  beoi 
actually  expended  for  the  accomplishment  of 
the  object  of  the  road's  charter;  that  is,  the 
construction  of  the  road.  Bank  Lick  Turn- 
pike Ck>.  V.  Phelps,  81  Ky.  618,  616. 

OBIOIHAX.  OONSTBUOTIOH. 

"Original  construction,'*  as  used  with  re^ 
gard  to  railroads,  has,  as  distinguished  from 
"repairs,"  a  technical  meaning.  It  is  that 
construction  of  bridges,  grades,  culverts, 
rails,  ties,  docks,  etc.,  that  is  necessary  to  be 
done  before  the  road  can  be  open,  or  before 
they  can  be  occupied  or  used;  not  such  struc- 
tures as  are  intended  to  replace  old  and 
wem-out  counterparts.  Cleveland,  C.  &  S. 
Ry.  Co.  V.  Knickerbocker  Trust  Co.  (U.  S.) 
86  Fed.  78,  76. 

Paving  a  street  with  fire-clay  brick  In 
place  of  a  macadamized  road  laid  some  80 
years  before  was  an  "original  construction,'' 
within  St  I  8572,  providing  that  an  original 
construction  of  any  street  shall  be  made  at 
the  cost  of  the  abutting  owners.  City  of  Gat- 
lettsburg  t.  Self  (Ky.)  74  S.  W.  1064,  1065. 


OBIOIHAX.  OOHTRAOTOB. 

"Original  contractor,"  in  Code  d^^ 
Proc.  f  1187,  providing  that  every  "origLnJU 
contractor"  claiming  the  benefit  of  the  me- 
chanic's lien  must  file  his  claim  within  OO 
days  after  tiie  completion  of  the  work,  in- 
cludes a  person  who  has  contracted  to  paper 
and  decorate  several  rooms  in  a  dwellinfir 
house,  and  to  furnish  the  labor  and  material 
therefor,  and  to  receive  what  the  labor  axid 
material  aro  reasonably  worth,  though  no 
set  price  was  agreed.  La  Grill  v.  Mallard, 
27  Pac  294,  90  Cal.  873. 

Materialmftn. 

The  term  "original  contractors,"  as  used 
in  the  law  rolative  to  mechanics'  liens,  in- 
cludes a  person  furnishing  material,  particu- 
larly to  the  owner.  J.  H.  Baxter  Lumber  Co. 
V.  Nickell,  60  &  W.  460,  451,  24  Tex.  Civ. 
App.  619;  Colorado  Iron  Works  v.  Rieken- 
berg,  88  Pac  661,  652,  4  Idaho,  262;  Lane 
ft  Bodley  Co.  v.  Jones,  79  Ala.  166,  100; 
Heame  v.  Chillicothe  A  B.  B.  Co.,  63  Mo. 
324,  825. 

The  term  "original  contractor,*'  within 
the  meaning  of  the  mechanic's  lien  law,  giv- 
ing original  contractors  four  months  to  file 
their  lien,  includes  any  person  contracting 
with  the  owner  to  furnish  materials  for  the 
building  or  improvement  of  premises.  If 
there  is  no  contractor  intervening  between 
them.  Whiteselle  v.  Texas  Loan  Agency 
(Tex.)  27  S.  W.  309,  812;  Matthews  v.  Wag- 
enhaeuser  Brewing  Ass'n,  19  S.  W.  160,  161, 
88  Tex.  604. 

An  "original  contractor,**  within  the 
meaning  of  the  mechanic's  lien  law,  means 
one  contracting  with  the  owner  to  labor  or 
to  furnish  materiaL  The  t^rm  cannot  be 
limited  to  those  doing  service  by '  way  of 
work,  labor,  or  superintendence  upon  the 
building  in  question.  Ambrose  Mfg.  Co.  v. 
Gaper,  22  Ma  App.  897,  401. 

Materialmen  fumisliing  materials  direct- 
ly to  an  owner,  to  be  used  in  tbe  construc- 
tion of  a  building,  are  not  "original  con- 
tractors'* within  the  meaning  of  the  me- 
chanic's Uen  law.  Should  every  parson  who 
furnishes  materials  to  an  owner  be  regarded 
as  an  original  contractor,  it  would  follow 
that  every  mechanic  working  on  the  build- 
ing for  the  owner  should  be  regarded  as  an 
original  contractor,  and  this,  as  will  be  read- 
ily seen,  would  result  in  very  serious  com- 
plications in  determining  who  are  original 
contractors  and  who  aro  subcontractors. 
Sparks  v.  Butte  County  Gravel  Min.  Co.,  55 
Cal.  889,  892;  Inmen  T.  Henderson,  45  Pac 
800,  801,  29  Or.  116. 

Owi&er  of  tools. 

Where  the  owner  of  certain  tools  rented 
them  to  the  owners  of  a  building,  by  whom 
they  were  used  tcfp  the  purpose  of  moving  a 
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house  from  elsewhere  onto  the  lots  belonging 
to  him,  the  owner  of  such  tools  was  an  **orig- 
inal  contractor^'  within  the  meaning  of  the 
statute,  providing  that  an  original  contractor 
may  file  a  statement  for  lien  within  four 
months.  Burke  t.  Brown,  10  Tex,  GIy.  App. 
298,  SO  &  W.  030. 

OHIGIHAZ.  COST. 

In  a  contract  whereby  A.  agreed  to  de- 
liTer  stock  in  a  mining  claim  to  B.  at  its 
''original  cost,"  the  amomit  of  the  stock  to 
be  of  the  value  of  a  certain  sum,  the  term 
"original  cost"  was  intended  by  the  parties 
to  mean  its  cost  to  A.  Eagan  y.  Glasbey,  18 
Pac  480,  434^  5  Utah,  154. 

The  terms  "original  cost"  and  ''present 
▼alue"  are  not  equivalent  National  Water- 
works Go.  T.  Kansas  City  (U.  8.)  62  Fed.  853, 
865,  10  G.  O.  A.  653,  27  L.  R.  A.  827.  There 
are  other  elements  beside  cost  of  reproduc- 
tion or  replacement  which  affect  present 
value^  and,  as  applied  to  a  waterworks  about 
to  be  condenmed,  it  is  proper  to  consider 
what  the  existing  system  can  be  reproduced 
or  replaced  for,  as  having  some  tendency  to 
show  the  present  value.  But  there  are  two 
additional  elements— one  that  it  is  a  com- 
pleted structure  connected  with  buildings 
prepared  for  use,  and  the  other  that  the  com- 
pany is  a  going  concern.  Kennebec  Water 
Dist  V.  Waterville,  54  Atl.  6^  18,  97  Me.  185, 
60  L.  R.  A.  856. 

"Original,"  as  used  in  a  contract  of  dis- 
solution of  a  partnership,  providing  for  an 
inventory  of  part  of  the  stock  at  the  original 
(sr  wholesale  cost  thereof,  does  not  mean  the 
cost  the  firm  paid  for  it.  The  use  of  the 
word  "original"  seems  to  mean  something 
more,  and  requires  a  going  behind  the  price 
paid  by  the  firm  to  an  earlier  or  original 
price.  Prima  fade,  therefore,  it  would  seem 
to  mean  the  price  when  the  goods  were  first 
L  e.,  originally,  bought  for  the  purpose  of 
being  made  part  of  the  stock  of  the  store, 
whether  by  the  firm  or  by  their  predeces- 
sors in  the  businesa  This  would  seem  to  be 
the  "original  price"  of  the  goods,  considered 
as  part  of  the  stock  to  be  Inventoried,  in 
reference  to  which  the  words  were  used  in 
the  writing.  HoUoway  v.  Frick,  24  AU.  201, 
202,  149  Pa.  17& 

OBIOnrAI.   BSSIOHATIOir   OF   BENXS- 
FICIARIE8. 

The  by-laws  of  a  mntoal  benefit  society, 
whose  expressed  object  was  "to  aid  and 
assist  the  widows  and  orphans  of  deceased 
Biembers,"  provided  that  every  applicant  for 
membership  should  designate  in  his  appllca 
tion  the  person  or  persons  to  whom,  in  the 
event  of  his  death,  the  bendlt  should  be  paid; 
also  that  any  member  might  change  his  ben- 
eficiary by  sending  to  the  secretary  a  writ- 


ten application,  acknowledged  before  a  no- 
tary, and  surrendering  his  certificate;  tliat, 
if  such  change  was  approved  by  the  board 
of  managers,  the  secretary  should  issue  him 
a  new  certificate;  and  that  no  change  of 
beneficiaries  should  be  made  in  any  other 
way.  The  by-laws  also  provided  that  the 
benefit  diould  be  paid  to  such  person  or  per- 
sons as  the  deceased  member  may  have  des- 
ignated, as  the  same  shall  appear  en  the 
books  of  the  association,  and,  if  no  designa- 
tion had  been  made,  then  to  his  legal  heirs 
or  deviseesw  A  certificate  of  membership 
was  issued  to  the  deceased  without  his  hav- 
ing designated  any  beneficiary.  Subsequent- 
ly he  went  to  the  ofBce  of  the  association 
and  verbally  designated  to  the  secretary  four 
of  his  children  as  beneficiaries,  and  requested 
the  secretary  to  make  or  enter  such  designa- 
tion. Thereupon  the  secretary,  in  his  pres- 
ence, entered  or  recorded,  in  the  book  ol  the 
association  kept  for  that  purpose,  the  names 
of  the  four  children  as  the  beneficiaries,  and 
assured  the  member  that  this  was  all  that 
was  necessary  to  be  done.  This  entry  re- 
mained in.  the  records  of  the  association, 
without  oblectlon,  until  the  death  of  the 
member,  six  years  afterwards.  In  a  contro- 
versy between  the  four  children  and  the  oth- 
er heirs  of  the  deceased  as  to  who  were  en- 
titled to  the  benefit,  it  was  held  that  the  act 
of  the  member  was  an  "original  designation" 
as  distinguished  from  a  "change"  of  bene- 
ficiaries. Hanson  v.  Minnesota  Scandina- 
vian ReUef  Aas'n,  60  N.  W.  1091,  69  Minn. 
123. 

OBIOHfAXi  SNTBIEfl, 

See  "Book  of  Original  Entries.* 

OBIOINAZi  EVIDEHOB. 

Original  evidence  is  an  original  writing 
or  material  object  introduced  la  evidence. 
Ann.  Codes  &  St  Or.  1901, 1  682L 

OBIOIHAI.  OITT. 

A  gift  to  the  issue  is  substitutional  If  the 
share  which  the  issue  are  to  take  is  by  a 
prior  clause  expressed  to  be  given  to  the 
parent  of  such  issue,  and  a  gift  to  the  issue 
is  an  original  gift  when  the  share  which  the 
issue  are  to  take  is  not  by  a  prior  clause 
expressed  to  be  given  to  the  parent  of  such 
issue.  Acken  r.  Osbom,  17  AtL  767,  769,  45 
N.  J.  Bq.  377. 

OBIOHfAIi    nn>EBTEDinB88« 

The  term  "original  indebtedness,**  In  a 
written  receipt  reciting  the  payment  at  cer- 
tain money  to'  apply  on  a  contract  if  the  bal- 
ance due  on  such  contract  should  be  paid  as 
therein  provided,  otherwise  to  be  applied  on 
the  original  indebtedness  of  the  party  mak- 
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Ing  the  payment,  held  to  refer  to  claims  ez- 
iBting  before  the  making  of  the  receipt  Fos- 
ter T.  McGraw,  04  Pa.  (14  P.  F.  Smith)  4M, 
469. 

OBIOnf  All  ZHVENTOB. 

••The  term  'original  inrentor/  In  patent 
law,  is  used  to  designate  a  pioneer  in  the 
art;  one  who  eyolyes  the  original  idea,  and 
brings  it  to  some  saccessful,  useful,  and  tan- 
gible result  Such  a  person  is,  by  the  law 
of  patents,  entitled  to  a  broad  and  liberal 
construction  of  his  claims,  whereas  an  im- 
proyer  is  only  entitled  to  what  he  claims, 
and  nothing  more."  Norton  t.  Jensen  (U.  S.) 
90  Fed.  416,  422,  88  O.  a  A.  141. 

OBIOINAX.  JUBISDIOTIOir. 

The  phrase  "original  jurisdiction,**  as 
used  in  Rer.  St  art  2,  c.  69,  ft  3,  as  amend- 
ed, limiting  the  jurisdiction  of  the  district 
court  and  c(»iferrlng  upon  it  original  juris- 
diction in  certain  cases,  means  jurisdiction 
to  entertain  cases  in  the  first  instance,  as  dis- 
tinguished from  appellate  jurisdiction.  Cast- 
ner  7.  Chandler,  2  Minn.  86,  88  (GU.  68,  71). 

Const  art  6,  ft  6,  declares:  "The  district 
courts  shall  haye  'original'  jurisdiction  in 
law  and  equity  in  all  ciyil  cases  where  the 
amount  in  dispute  exceeds  $200;  in  all  crim- 
inal cases  not  otherwise  proyided  for,  and 
in  all  issues  of  fact  joined  in  the  probate 
courts  their  Jurisdiction  shall  be  'unlimit- 
ed.'" In  considering  the  question  whether 
the  word  "unlimited"  qualifies  the  character 
of  the  jurisdiction  fixed  by  the  term  "orig- 
inal," or  whether  it  qualifies  the  specified 
limitation  as  to  the  amount  in  value  fixed  in 
the  first  paragraph  of  the  section,  the  court 
said:  "We  are  compelled  to  decide  in  favor 
of  the  latter  proposition.  The  term  'original' 
is  a  general  term  of  limitation,  contradistin- 
guished from  the  term  'appellate,'  which  lat- 
ter defines  the  jurisdiction  of  the  Supreme 
Court  If,  therefore,  a  change  in  the  general 
character  of  the  jurisdiction  was  intended 
to  take  place  in  a  certain  class  of  cases,  that 
change  would  have  been  designated  by  the 
use  of  the  general  term,  which  in  all  other 
parts  is  used  for  the  purpose  of  conferring 
Jurisdiction.  It  is  also  strictly  in  consonance 
with  the  primer  use  of  language  that  where 
a  limitation  is  removed,  and  there  is  an  im- 
mediately prior  specific  limitation,  the  re- 
moval shall  apply  to  the  latter,  and  not  be 
allowed  to  qualify  a  general  term  of  limita- 
tion which  is  more  remote  in  its  position  In 
the  sentence.**  Reed  y.  McCormick*  4  Cal. 
342,  343. 

As  ezolnsiyis* 

The  constitutional  grant  of  original  Juris- 
diction to  the  federal  Supreme  Court  in  all 
cases  affecting  consuls  Is  held  not  to  pre- 


yent  Congress  from  conferring  original  Juris* 
diction  in  such  cases  also  upon  the  subordi- 
nate courts  of  the  Union,  the  term  "original" 
not  having  the  force  of  "excluslye."  Bors 
y.  Preston.  4  Sup.  Ot  407,  400.  Ill  U.  S.  252, 
28  L.  B3d.  410;  Pooley  T.  Luco  (U.  S.)  76 
Fed,  146,  147. 

Laws  1862,  c.  18,  providing  that  the  oeT- 
eral  district  courts  of  the  state  shall  have 
original  Jurisdiction  in  all  cases  of  manda- 
mus, does  not  mean  that  such  courts  sball 
have  exclusive  Jurisdiction  thereof.  Crowell 
y.  Lambert.  10  Minn.  360,  872  (GIL  205,  2d8). 

OBIOIHAX.  LOOATIOH. 

Within  the  statute  regulating  the  rights 
of  street  railways,  the  term  "original  loca- 
tion" is  defined  to  mean  the  first  location 
granted  to  the  company  in  such  dty  or  town, 
so  that  an  extension  of  an  original  location 
is  not  an  original  location.  City  of  Spring- 
field y.  Springfield  St  Ry.  Co.*  64  N.  B.  677, 
580,  182  Mass.  41. 

OBIOINAX.  XAOHINE. 

Whereyer  the  patent  law  speaks  of  ''iin- 
provement"  it  is  on  some  machine  of  manu- 
facturing, and  not  on  manual  labor.  Conse- 
quently, an  improvement  of  an  article  manu- 
factured by  manual  labor  is  not  strictly 
speaking,  an  "invention,"  but  an  original  ma- 
chine. Bvans  T.  Eaton  (U.  S.)  8  Fed.  Cas. 
850,  850. 

OBIOIHAX.  KANXTSCBIPT. 

By  express  provision  of  Rey.  St  1881, 
S  1410  (Rev.  St  1804.  «  1476),  the  longhand 
manuscript  of  the  evidence  taken  by  a  ste- 
nographer is  an  "original  manuscript  or  doc- 
ument" Incorporated  In  the  bill  of  excep- 
tions, and  hence  may  be  treated  as  embraced 
within  and  constituting  part  of  it  snd  can- 
not be  construed  to  be  a  mere  transcription 
of  the  evidence  Introduced  at  the  trial.  Zeis 
y.  Passwater,  41  N.  B.  700,  700,  142  Ind.  375. 

OBIOINAX.  MEETINO. 

According  to  parliamentary  law,  strictly 
speaking,  an  "original  meeting"  and  an  "ad- 
journed meeting"  constitute  the  same  meet- 
ing; but  it  is  held  that  in  Gen.  St  1878,  c. 
13,  H  40-53.  relative  to  meetings  of  the  board 
of  county  commissioners,  and  providing  that 
when  a  petition  Is  made  for  the  establish- 
ment change,  or  vacation  of  a  county  road, 
the  county  auditor  shall  lay  it  before  the 
board  at  their  next  session,  and  after  the 
lapse  of  80  days  at  the  next  meeting  of  the 
board  they  shall  proceed  to  determine  the 
prayer  of  the  petition,  the  words  "session" 
and  "meeting"  are  not  used  in  any  strictly 
technical  sense,  but  have  reference  merely 
to  a  time  when  the  board  is  lawfully  eon^ 
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vened  and  in  session  for  the  transaction  of 
business.  Bnrkleo  ▼.  County  of  Washington, 
38  Minn.  441,  442,  448,  38  N.  W.  10& 

ORIGIHAI.  HOMIirATIOir. 

Laws  1896,  (  66,  provides  that,  when  no 
nomination  shall  have  been  originally  made 
by  a  political  party  or  by  an  Independent 
body  for  an  office,  no  committee  of  snch 
party  or  independent  body  can  nominate  or 
substitute  the  name  of  another  party  or  in- 
dependent body  for  such  office.  By  the  use 
of  the  phrase  "original  nominations"  in  such 
section,  the  Legislature  clearly  meant  the 
first  nominations,  as  distinguished  from  those 
made  to  fill  vacancies  caused  by  death,  res- 
ignation, or  otherwise  after  the  original  first 
or  primary  nomination.  Gillespie  v.  Mc- 
Donough,  79  N.  Y.  Supp.  18%  186,  89  Misc. 
Rep.  147. 

OBIOIHAX.  HOTIOE. 

"Original  notice,"  as  osed  In  Oode,  f 
2532,  providing  that  the  delivery  of  the  <^- 
inal  notice  to  the  sheriff  of  the  proper  county 
with  intent  that  it  is  to  be  served  immedi- 
ately is  a  commencement  of  the  action,  does 
not  include  a  notice  with  the  appearance  day 
left  blank,  with  the  intention  that  the  sher- 
iff shall  file  the  same  as  soon  as  convenient 
Phinney  v.  Donohue,  26  N.  W.  126,  127,  67 
lowk,  192. 

OBIQINAXi  OUTFIT. 

Converting  a  ship  from  her  original  des- 
thiation  with  intent  to  commit  hostilitiesi,  or, 
tn  other  words,  converting  a  merchant  ship 
Into  a  vessel  of  war,  must  be  deemed  an 
"original  outfit"  within  the  meaning  of  Act 
JTine  5,  1704  (1  Stat.  381),  (  3,  providing  for 
the  punishment  of  any  person  who  shall 
within  the  waters  of  the  United  States  fit 
out  and  arm,  or  attempt  to  fit  out  and  arm, 
or  procure  to  be  fitted  out  and  armed,  any 
ship  or  vessel  to  be  employed,  in  the  service 
of  any  foreign  prince  or  state,  to  cruise  or 
commit  hostilities  upon  the  subjects,  dti- 
zen8»  or  property  of  another  foreign  prince 
or  state  with  whom  the  United  States  are 
at  peace.  United  States  v.  Guinet  (Pa.)  2 
DaU.  321,  328,  26  Fed.  Gas.  63,  1  L.  Ed.  898. 

OUQINAX.  OWNERS. 

In  an  action  by  a  corporation  against 
the  promoters  thereof,  who  had  induced  the 
corporation  to  purchase  from  them  oil  lands 
by  false  r^resentations  that  they  had  bought 
the  lands  for  the  company  from  original  own- 
en,  and  that  the  prices  paid  by  the  company 
were  those  paid  to  the  original  owners,  and 
were  low,  when  in  fact  the  prices  paid  by 
them  were  about  176,000  less  than  the  prices 
represented,   and  the  amount  received  by 


them  from  the  company,  the  court  said: 
**The  words  'original  owners'  in  the  prospec- 
tus were  not  terms  of  art,  science,  or  trade 
which  required  the  aid  of  experts  to  explain. 
Nobody  could  well  mistake  their  meaning. 
They  simply  imported  that  no  profits  were 
added  to  the  prices  paid  by  the  company  for 
their  lands  on  account  of  any  intermediate 
party  or  agent  between  it  and  the  precedent 
owners  of  the  soil.  It  excluded  the  idea  of  a 
purchase  at  a  speculative  price."  Simons  v. 
Vulcan  Oil  ft  Mining  Co.,  61  Pa.  (11  P.  F. 
Smith)  202,  220,  100  Am.  Dec  628. 

OBIOINAX.  PAOKAOE. 

Original  package  or  otherwise,  see  ''Oth- 
erwlse." 

The  character  of  the  article  shipped  as 
an  original  package  is  determined  by  the 
condition  of  the  package  when  delivered  for 
shipment  by  the  importer  to  and  received  by 
the  railway  company  or  transporter,  and  not  ^ 
by  the  acts  of  the  latter  after  receipt  of  pack- ' 
age  by  it  without  knowledge  of  the  former. 
Tinker  v.  SUte,  11  South.  383,  384,  96  Ala. 
116. 

The  definiti<Hi  of  "original  package" 
commonly  accepted  and  believed  to  be  cor- 
rect is  that  it  is  a  bundle  put  up  for  trans- 
portation or  commercial  handling,  and  usual- 
ly consists  of  a  number  of  things  bound  to- 
gether convenient  for  handling  and  convey- 
ance. In  the  case  of  State  v.  Winters,  44 
Kan.  723,  26  Pac.  237,  10  L.  R.  A.  616,  it  is 
said:  "The  'original  package'  was  and  is 
the  package  as  it  existed  ^at  the  time  of  its 
transportation  from  one  state  to  another. 
It  is  quite  apparent  that  the  words  'original 
package'  have  reference  to  the  unit  which 
the  carrier  receives,  transports,  and  delivers 
as  an  article  of  commerce.  The  importer  de- 
cides for  himself  the  size  of  the  package 
which  he  desires  to  import,  and  when  he  de- 
livers it  to  the  carrier  for  transportation  he 
gives  it  the  initial  step;  and  from  that  time 
until  sold  in  that  form,  or  broken  and  trans- 
ferred, it  is  the  subject  of  interstate  com- 
merce; but  when  sold  or  broken,  or  when  it 
changes  form,  it  ceases  to  be  an  article  of 
interstate  commerce,  and  no  longer  enjoys 
this  protection.  The  original  package,  then, 
is  that  package  which  is  delivered  by  the 
Importer  to  the  carrier  at  the  Initial  point  of 
shipment  in  the  exact  condition  in  which  it 
was  shipped.  If  sold,  it  must  be  in  the  form 
as  shipped  or  received;  for,  if  the  package  be 
broken  after  such  delivery,  it  by  that  act 
alone  becomes  a  part  of  the  common  mass 
of  property  within  the  state,  and  is  subject 
to  the  laws  of  that  state  passed  in  virtue  of 
its  police  power"  McGregor  v.  Cone,  73 
W.  1041,  1043,  104  Iowa,  466,  39  L.  R.  A.  484. 
66  Am.  St.  Rep.  622. 

The  term  "original  package"  does  not 
seem  to  have  received,  and,  perhaps,  is  not 
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capable  of,  a  precise  deflnltioii  tbat  may  be 
applied  to  it  in  all  cases.  The  idea  for  wlilcli 
it  stands  is^  howeyer,  definitely  known.  The 
method  adopted  by  manufacturers  and  im- 
porters for  packing  and  transportation  of 
goods  by  sea  or  land  differs  with  the  char- 
acter, bulk,  and  material  of  the  merchandise 
itself.  The  general  purpose  is  to  adopt  that 
size  and  form  of  package  best  adapted  to  the 
safe  and  conyenient  transportation  and  de- 
Uyery  of  the  particular  class  of  goods  to  be 
moved,  because  the  convenience  of  trade  will 
be  best  subserved  thereby.  Such  packages* 
being  put  up  with  a  view  to  the  convenience 
and  security  of  transportation  and  handling 
in  the  regular  course  of  trade,  are  the  "origi- 
nal packages"  of  commerce.  If  we  look  at 
the  meaning  of  the  words  employed,  we  are 
brought  to  the  same  conclusion.  "Original" 
pertains  to  the  first  or  primitive  form  of  i^ 
thing;  "package"  means  a  bundle  or  parcel 
made  up  of  several  small  packages  bound  up 
in  a  bale,  package,  or  crate,  or  other  form  of 
package.  An  original  form  of  package  is 
such  form  or  size  of  package  as  Is  used  by 
shippers  for  the  purpose  of  securing  both 
convenience  of  handling  and  security  in 
transportation  of  merchandise  in  the  ordi- 
nary course  of  actual  commerce.  In  this 
case  it  is  specifically  held  that  where  bot- 
tles of  intoxicating  liquor  were  each  inclosed 
in  a  paper  wrapper  or  box,  which  was  sealed 
with  sealing  wax,  and  a  number  of  paper 
boxes,  each  containing  a  flask  of  such  liquor, 
were  packed  in  a  wooden  box  and  shipped  to 
an  agent,  who  sold  the  flasks  of  liquor  sep- 
arately, the  wooden  box  was  the  "original 
package,"  and  n(ft  the  sealed  paper  box  or 
wrapper  and  bottle  therein  contained.  Ha- 
ley V.  State,  eo  N.  W.  962,  42  Neb.  668^  47 
Am.  St  Bep.  718. 

The  term  "original  package,"  as  employ- 
ed by  law,  admits  of  no  precise  definition  ap- 
plicable to  ail  cases.  Generally,  it  is  said  to 
be  a  parcel,  bundle,  bale,  box,  or  case  made 
up  of  or  ''packed"  with  some  commodity 
with  a  view  to  its  safety  and  convenient 
handling  and  transportation.  It  does  not 
necessarily  mean  that  goods  shall  be  in- 
closed in  a  tight  or  sealed  receptacle.  It  re- 
lates wholly  to  goods  as  prepared  for  trans- 
portation, and  has  no  necessary  reference 
whatever  to  the  package  originally  prepared 
or  put  up  by  the  manufacturer.  Indeed,  the 
idea  of  the  "original  package"  may  well  be 
made  to  cover  certain  forms  of  property 
which  do  not  ordinarily  admit  of  being  pack- 
ed or  encased  in  any  other  manner  than  in 
the  car  or  vessel  in  which  they  are  trans- 
ported, such,  for  instance,  as  steel  beams, 
threshing  machines,  and  other  bulky  articles. 
Cook  V.  Marshall  Oounty,  93  N.  W.  372,  873, 
119  Iowa,  884. 

The  term  "original  package^''  as  applied 
to  liquors  within  the  interstate  commerce 
act,  80  as  to  authorize  their  importation  into 


the  state,  prohibiting  the  sale  of  liquors,  is  a 
term  which  has  not  received,  and,  perhaps*  is 
not  capable  of,  precise  definition  that  may 
be  applied  to  all  cases.  The  idea  for  -wblch 
it  stands  is  a  package  of  convenient  form 
and  size^  best  adapted  to  safe  and  convenient 
transportation  and  delivery  of  a  particular 
class  of  goods  to  be  moved.  Such  pack&cfes. 
put  up  with  a  view  to  the  convenience  and 
security  of  transportation  and  handling  Id 
the  regular  course  of  trade,  are  the  "orisi^oal 
packages"  of  Congress.  Haley  v.  State,  60 
N.  W.  962,  963,  42  Neb.  556,  47  AnL  St  Sep. 
71& 

"An  original  package  is  such  form  and 
size  of  package  as  is  used  by  producers  or 
shippers  for  the  purpose  of  securing  l>otti 
convenience   in    handling   and   security    in 
transportation  of  merchandise  between  deal- 
ers in  the  ordinary  course  of  actual  <x>m- 
I  merce.    Such  packages  are  not  always  mad^ 
,  up  by  putting  smaller  packages  or  bundles 
>  together,  but  may  include  any  form  or   re- 
,  ceptacle  that  shall  hold  a  fixed  quantity.** 
;  Commonwealth  v.  Shollenberger,  27  Atl.  30, 
33,  156  Pa.  201,  22  L.  R.  A.  155,  36  Am.  St. 
Rep.  82. 

The   term    "original   package,"   In   Act 
Gong.  May  8,  1890,  providing  that  intoxicat- 
ing liquors  transported  Into  any  state,   or 
remaining  therein  for  sale,  etc.,  shall  be  sub- 
ject to  the  laws  of  such  state,  enacted  in  tlie 
!  exercise  of  its  police  powers,  to  the  same 
'  extent  as  though  such  liquors  had  been  pro- 
duced in  the  state,  and  shall  not  be  exempt 
therefrom    by   reason   of   being   introduced 
'  therein  in  original  packages  or  otherwise 
I  "had,  at  the  time  of  the  passage  of  the  act, 
by  the  decisions  of  this  court,  acquired,  with 
reference  to  the  construction  of  the  Con- 
'  stitutlon,    a   technical    meaning,    signifying 
I  that  the  merchandise  in  such  packages  was 
'  entitled  to  be  sold  within  a  state  by  the  re- 
,  celver  thereof,  although  state   laws   might 
;  forbid  the  sale  of  merchandise  of  like  char- 
!  acter  not  in  such  packages."    Rhodes  v.  State 
of  Iowa,  18  Sup.  Ot  664,  668,  170  U.  S.  412, 
42  L.  Ed.  1068. 

No  importer  Is  guarantied  the  right  o^ 
opening  original  packages  which  he  may  be  al- 
lowed to  import,  and  selling  the  contents  of 
such  packages  either  in  gross  or  piecemeal. 
His  right  extends  only  to  sales  in  the  original 
packages,  and  a  contract  for  the  sale  of  liq- 
uors in  original  packages,  giving  the  pur- 
chaser 10  days  in  which  to  ascertain  wheth- 
er they  were  satisfactory  or  not;  and,  if  not 
j  to  return  them,  as  it  gave  the  purchaser 
the  right  of  breaking  and  examining  the 
packages,  was  not  a  sale  in  original  pack- 
ages. Wasserboehr  v.  Soulier,  24  Atl.  808, 
809,  84  Me.  166,  80  Am.  St  Rep.  844. 

As  paekaso  ^t  sldpmatt. 

In  the  commercial  sense,  the  case  or  box 
or  bale  in  which  separate  articles  are  placed 
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together  tor  transportation  constitotea  tha 
'Original  package."  Keith  t.  State,  8  Sonth. 
353,  8H  91  Ala.  2»  10  L.  R.  A.  4S0. 

Wbere  whisky  in  bottles,  sealed  and  la- 
beled, which  bottles  were  for  convenience 
of  sliipment  packed  in  barrels,  the  separate 
bottles  were  to  "original  packages;"  that  is, 
la  the  form  In  which  they  were  pnt  np  by 
tbe  shipper  for  sale.  At  least,  such  has  been 
the  holding  of  the  courts  in  Iowa.  Collins 
T.  mils,  77  Iowa,  181,  41  N.  W.  671,  8  L.  R. 
A  110.  See^  also.  In  re  Beine,  42  Fed.  545. 
It  is  proper  to  obserre  that  this  case  was 
determined  before  the  act  of  Ck>ngre8s  relat- 
ing to  tbe  laws  of  the  several  states  pertain- 
ing to  the  regulation  of  traffic  to  intoxicating 
liquors.  State  t.  Ooonan,  48  N.  W.  021«  022, 
82  Iowa,  400. 

Where  bottles  of  liquor  are  placed  In  a 
wooden  box  and  shipped  into  the  state  to  be 
sold  on  commission,  the  box  is  the  "original 
package."  Harrison  t.  State,  10  South.  80, 
81,91  Ala.  82. 

Where  bottles  of  whisky  or  beer  are 
etch  sealed  up  in  a  paper  wrapper,  and 
closely  packed  together  in  uncovered  wooden 
boxes  furnished  by  the  Importer,  and  said 
wood«i  boxes  are  marked  to  the  address  of 
tbe  agents  and  shipped  from  one  state  to  an- 
other, the  wooden  boxes,  and  not  the  bot- 
tles, constitute  the  "original  package."  State 
T.  Chapman,  47  N.  W.  411,  415,  1  S.  D.  414^ 
10  U  B.  A.  432. 

Where  bottles  of  whisky  which  are  seal- 
ed ap  in  a  paper  wrapper,  and  closely  pack- 
ed together  In  uncovered  wooden  boxes  fur- 
nished by  an  express  company,  and  marked 
"To  be  returned,"  are  shipped  from  one  state 
to  another,  the  boxes,  and  not  the  bottles, 
constitute  the  ''original  packages"  within  the 
meaning  of  decisions  of  the  Supreme  Court 
upon  the  interstate  commerce  provisions  of 
the  national  Constitution.  In  re  Harmon  (U. 
Sw)  48  Fed.  872,  878. 

An  "original  package^"  within  the  mean- 
ing of  the  interstate  commerce  law,  is  the 
package  delivered  by  the  Importer  to  the  car- 
rier at  a  designated  point  in  exactly  the  same 
condition  in  which  It  was  shipped.  In  the 
case  of  liquids  In  bottles,  if  the  bottles  are 
shipped  singly,  each  Is  an  original  package; 
if  a  number  are  fastened  together  and  mark- 
ed, or  checked  in  a  box,  crate,  or  other  re> 
ceptacle,  such  box,  crate,  or  receptacle  con- 
ititQtes  the  original  package.  Ouckenheimer 
T.  SeUers  (U.  8.)  81  Fed.  807,  909. 

An  '^>riginal  package,"  as  applied  to  in- 
terstate and  international  commerce,  is  a 
package,  bundle,  or  aggregation  of  goods  put 
np^  in  whatever  form,  covering,  or  recepta- 
cle, fbr  transportation,  and  as  a  unit  trans- 
ported from  one  state  or  nation  to  another. 
After  a  sale  of  cigarettes  they  were  placed 
by  tbe  seller  on  the  floor  of  the  factory  in 


packages  conforming  to  the  United  States 
revenue  laws.  A  common  carrier  was  noti- 
fied, who  piled  them  into  a  basket  and 
brought  them  into  the  state  In  the  basket, 
where  he  delivered  them  to  the  buyer,  re- 
taining possession  of  the  basket  Under 
such  circumstances  the  basket  full  of  pack- 
ages, and  not  each  individual  package,  must 
be  deemed  the  original  package^  even  though 
the  basket  was  not  closed  during  the  trans- 
portation, and  though  the  basket  was  owned 
by  the  carrier.  Austin  v.  State,  48  S.  W.  305, 
308,  101  Tenn.  568,  60  U  B.  A.  478^  70  Am. 
St  Rep.  703. 

An  "original  package"  is  defined  to  be 
such  form  and  size  of  package  as  is  used  by 
producers  or  shippers  for  the  purpose  of  se- 
curing both  convenience  in  handling  and  se- 
curity in  transportation  of  merchandise  be- 
tween dealers  in  the  ordinary  course  of  ac- 
tual commerce.  Where  a  mode  of  putting  up 
a  package  does  not  meet  the  requirements  of 
Interstate  conmierce,  but  the  requirements  of 
an  unlawful  domestic  retail  trade,  the  dealer 
will  not  be  protected  on  the  ground  that  he 
is  selling  an  original  package.  Pursuant  to 
this  definition,  it  is  held  that  paper  packages 
of  cigarettes,  each  8  inches  in  length  and 
1^  inches  In  width,  containing  10  cigarettes, 
without  any  shipping  address  on  such  pack- 
ages, when  they  are  taken  from  a  loose  pile 
at  the  factory  by  an  express  company  in  a 
basket  which  H  furnished.  In  which  it  car- 
ries them,  and  from  which  It  empties  them 
on  the  counter  of  the  consignee  in  another 
state,  do  not  constitute  original  packages  of 
Interstate  commerce,  but  if  there  Is  any  origi- 
nal package  In  the  shipment  It  is  the  basket 
Austin  T.  State  of  Tennessee,  21  Sup.  Ct  182, 
187,  179  U.  6.  848,  45  L.  Bd.  224. 

The  '^original  package"  referred  to  in 
the  decisions  of  the  Supreme  Oourt  was  and 
is  the  package  of  the  Importers  as  it  existed 
at  the  time  of  Its  transportation  from  one 
state  into  another.  The  whole  subject  has 
relation  to  ioterstate  commerce,  and  to  noth- 
ing else.  Hence  the  words  must  mean  the 
package  as  transported  by  the  Importer  him- 
self and  his  agent,  either  as  a  common  car- 
rier or  a  private  carrier,  for  the  purposes 
of  commerce,  and  It  would  seem  that  it  is 
for  the  importer  to  determine  how  large  or 
how  small  the  package  should  be,  and  the 
manner  in  which  the  package  should  be 
made  up,  and  the  materials  used  In  making 
it  up.  State  t.  Winters,  25  Pac.  235,  237,  44 
Kan.  723,  10  L.  R.  A.  616. 

The  rule  established  by  the  Supreme 
Oourt  of  the  United  States  in  relation  to  the 
rights  of  states  to  restrict  the  sale  of  im- 
ported liquors  goes  no  further  than  that  the 
importer  may  sell  the  articles  Imported  In 
the  form  and  shape  in  which  they  were  im- 
ported without  impediment  from  state  laws» 
and  does  not  apply  to  the  sale  of  liquor  by 
the  bottle  by  one  who  Imports  such  bottles 
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in  boxes  with  closed  tops  wblcti  were  broken 
open.  Smith  t.  State^  54  Ark«  248»  16  S.  W. 
882. 

The  term  ^'original  package,**  as  appli- 
cable to  the  sale  of  patent  and  proprietary 
medicines,  means — and  la  so  understood  by 
all  persons — ^the  small  indiyidual  package  or 
bottle  as  prepared  for  retail,  and  not  the 
large  box  or  package  in  which  the  smaller 
packages  may  have  been  shipped  by  the 
manufacturer,  and  is  so  used  in  St  1899,  c. 
85,  (  2631,  authorizing  the  sale  of  patent 
medicines  in  original  packages.  Kentucky 
Board  of  Pharmacy  y.  Cassidy,  74  S.  W.  730^ 
732. 

The  case  or  box  or  bale  In  which  sep- 
arate articles  are  placed  together  for  trans- 
portation constitutes  the  "original  package," 
in  the  commercial  sense.  Keith  t.  State,  8 
South.  353,  354,  91  Ala.  2,  10  L.  R.  A.  430. 
A  separate  wrapping  of  single  bottles  of 
medicine  manufactured  in  another  state,  and 
inclosed  in  a  package  in  which  they  were 
shipped  into  this  state,  did  not  constitute 
each  bottle,  an  original  package,  entitling  the 
vendor  thereof  to  the  protection  of  Const 
art  1,  (  8^  vesting  in  Congress  the  power  to 
regulate  commerce  between  the  states,  aa 
against  Rev.  St  1889,  H  7211,  7218,  defining 
a  *'peddler,"  and  imposing  a  fine  for  dealing 
as  such  without  a  license.  State  v.  Parsons, 
27.  S.  W.  1102,  1104,  124  Mo.  430,  46  Am.  St 
Rep.  457. 

Oontents  of  paokase* 

A  person  who  keeps  a  saloon  with  bar 
and  fixtures,  receives  as  original  packages 
bottles  of  beer  and  whisky,  and  sells  the 
same  over  his  bar  to  customers,  who  destroy 
the  seals  or  wire  on  the  bottles,  pull  the 
corks,  pour  the  contents  into  glasses  on  the 
bar,  drink  the  same,  and  leave  the  bottles 
on  the  bar,  is  a  seller  of  the  contents  of  the 
original  packages,  and  not  the  original  pack- 
ages themselves.  Hopkins  v.  Lewis,  84 
Iowa,  690,  51  N.  W.  255,  15  L.  R.  A.  397. 

Mingling  witl&  eonsignee's  property. 

When  an  importer  has  so  acted  upon  the 
thing  imported  that  it  has  become  incorpo- 
rated and  mixed  up  with  the  mass  of  prop- 
erty in  the  country,  it  has  lost  its  distinctive 
character  as  an  import,  and  has  become  sub- 
ject to  the  taxing  power  of  the  state;  but ' 
while  remaining  the  property  of  the  importer 
in  his  warehouse  in  the  original  form  or 
package  in  wliich  it  was  imported,  a  tax 
upon  it  is  a  duty  on  Imports,  and  therefore 
to  that  extent  invalid.  Brown  v.  Maryland, 
26  U.  S.  (12  Wheat)  419,  442,  6  L.  Ed.  678.      j 

Packase  adapted  for  sale  at  retail. 

The  right  of  one  importing  into  a  state 
a  proper  article  of  Interstate  commerce  to 
sell  it  in  the  original  package  does  not  de- 
pend on  whether  the  package  is  suitable  for , 


the  retail  trade  or  not  The  right  to  sell  ft 
is  the  same^  whether  to  consumers  or  to  re- 
tail dealers.  A  sale  of  a  10-pound  package 
of  oleomargarine  manufactured,  packed, 
marked,  imported,  and  sold  in  the  ordinary 
course  of  business  is  sold  in  the  original 
package,  and  therefore  an  act  of  a  state  for- 
bidding the  sale  of  oleomargarine  is  void  aa 
an  interference  with  interstate  commerce,  as 
applied  to  oleomargarine  brought  into  the 
state  and  sold  In  the  original  packages. 
Schollenberger  v.  Pennsylvania,  171  U.  8.  1, 
18  Sup.  Gt  757,  43  L.  Ed.  49. 

A  package  devised  by  a*  nonresident 
manufacturer,  or  put  up  by  him,  adapted  for 
sale  at  retail  to  individual  consumers — such, 
for  example,  as  a  flask  of  whisky,  or  a  tub 
or  pail  or  roll  of  oleomargarine — and  actual- 
ly sold  by  him  or  his  agent  to  the  consumer 
for  use  as  an  article  of  food  or  drink,  in 
violation  of  the  laws  of  the  state  where  sucb 
sales  take  place,  is  not  an  ''original  pack- 
age" within  the  meaning  of  the  law  relat- 
ing to  interstate  commerce.  Commonwealth 
V.  Paul,  33  Atl.  82,  85,  170  Pa.  284,  30  L.  R. 
A.  396,  60  Am.  St  Rep.  776. 

Very  sBLall  paekases. 

The  term  "original  package,**  within  the 
rule  that  the  state  prohibitory  law  is  in  con- 
travention of  the  interstate  commerce  clause 
of  the  Ck>nstitution  in  so  far  as  it  applies 
to  sales  by  the  importer,  outside  the  state, 
of  liquor  in  the  original  packages  in  which 
it  is  brought  into  the  state,  is  not  affected 
by  the  form  or  size  of  such  packages,  and 
therefore  single  bottles  of  beer  packed  and 
sealed  or  nailed  up  in  boxes  made  of  paste- 
board or  wood,  and  shipped  singly,  are  origi- 
nal packages.  In  re  Beine  (U.  S.)  42  Fed. 
545. 

Where  beer  is  put  into  sealed  bottles  and 
packed  in  boxes,  and  sent  by  a  nonresident 
into  the  state,  consigned  to  an  agent,  and  the 
agent  prior  to  August  14,  1890,  merely  re- 
moved the  bottles  from  the  box,  furnished 
corkscrews  and  tumblers,  and  allowed  cus- 
tomers to  open  them  for  themselves,  the  sale 
was  in  the  original  packages.  State  v.  Mii- 
ler,  86  Iowa,  638,  53  N.  W.  330. 

Snbdlvlsloas  of  paekage. 

Goods,  imported  and  remaining  In  the 
original  boxes  or  cases  or  wrappings  in  which 
shipped  are,  until  sold,  in  original  packages; 
but  goods  taken  from  the  original  cases  or 
boxes  or  wrappings  in  which  shipped  and  re- 
ceived by  the  importers,  though  still  remain- 
ing in  the  manufacturer's  packages,  become 
incorporated  into  the  general  mass  of  the 
property  of  the  state,  and  subject  to  its  tax 
Uws.  May  v.  City  of  New  Orleans,  25 
South.  959,  960,  51  La.  Ann.  1064. 

Where  many  boxes,  each  containing  10 
cigarettes,  are  given  absolutely  loose  to  an 
express  company  by  the  manufacturer  to 
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tnDsport  to  a  person  In  another  atate,  each 
box  will  not  be  held  an  original  package, 
tboQgh  it  does  not  affirmatively  appear  that 
tbe  express  company  used  any  receptacle  in 
which  to  carry  them.  Cook  y.  Marshall 
Goonty,  93  N.  W.  372,  373,  119  Iowa,  384. 

oiuanr Ai.  papebs. 

"Original  papers,**  as  used  in  Rot.  St 
1881,  {  1771,  providing  tbat,  on  a  change  of 
Tenne  in  a  criminal  proceeding,  the  clerk 
shall  make  a  transcript  ot  the  proceedings 
and  orders  of  the  comrt,  and,  having  sealed 
op  the  same  with  the  "original  papers,"  shall 
dellrer  them  to  the  sheriff,  means  the  origi- 
nal indictment,  or  the  original  affidavit  and 
iDformation,  in  which  the  defendant  is  char- 
ged with  a  public  offense.  An  affidavit  for 
a  change  of  venne  is  not  an  "original  paper" 
within  the  meaning  of  tha  statnte.  Bright 
T.  State,  90  Ind.  d43»  346. 

OBIOnr AI.  PABTT. 

"Original  party  to  a  contract  or  cause  of 
action,"  as  used  in  Act  1868,  declaring  that 
an  original  party  to  a  contract  or  cause  of 
action  shall  not  be  competent  to  testify, 
means  an  original  party  to  the  contract  or 
canse  of  action  at  issue  or  on  trial,  and  there- 
fore excludes  a  party  as  a  witness  only  when 
he  is  a  party  to  the  cause.  Wright  r.  Gilbert, 
61  Hd.  146,  157. 

ORIOnr  AI.  PBOPEBTT. 

"Original  and  ultimate  property,^  as 
med  in  Const  1846,  art  1,  (  2,  declaring 
that  the  people  of  the  state  In  their  right  of 
•OTereignty  are  deemed  to  possess  the  "orig- 
inal and  ultimate  property"  in  and  to  all 
lands  within  the  Jurisdiction  of  the  state, 
means  that  theoretical  title  to  which  the 
state's  right  of  possession  and  enjoyment  be- 
come annexed  on  the  failure  of  Inheritance. 
People  V.  Rector  of  Trinity  Church,  22  N.  Y. 
4i47. 

OBIQIHAI.  PBOOE88. 

The  petition  and  citation  In  a  suit  con- 
stitate  the  original  process  by  which  the  suit 
la  commenced,  and,  where  a  statute  requires 
that  a  revenue  stamp  be  placed  on  the  orig- 
hial  process,  it  is  sufficient  to  affix  such 
stamp  to  either  the  petition  or  citation.  Ap- 
peal of  Hotchkiss,  32  Conn.  353,  355. 

The  process  Issued  as  notice  to  the 
plaintiff  in  a  bill  for  a  new  trial  is  not  "orig- 
inal process"  within  Rev.  St  739,  restricting 
the  bringing  of  suits  by  original  process 
against  a  citizen  of  the  United  States  save 
in  the  district  where  he  resides  or  shall  be 
found,  but  it  is  Incidental,  ancillary,  a  step 
In  a  pending  cause.    It  is  not  a  process 


which  orilginates  a  cause,  but  it  merely  pro- 
longs one  already  commenced.  Oglesby  v. 
AttrUl  (U.  S.)  12  Fed.  227,  280. 

ORiaiHAI.  PBOMI8B. 

"Original  promise,"  as  used  with  rela- 
tion to  the  statute  of  frauds,  Is  a  promise 
such  that  although  the  effect  is  to  pay  the 
debt  of  another,  yet  the  leading  object  of 
the  undertaker  is  to  subserve  or  promote 
some  Interest  or  purpose  of  his  own.  If 
such  a  promise  be  made  on  good  considera- 
tion, it  is  unaffected  by  the  statute  of  fraud, 
because,  although  the  effect  of  it  is  to  re- 
lease or  suspend  the  debt  of  another,  yet 
that  is  not  the  leading  object  on  the  part  of 
the  promisor.  Nelson  v.  Boy  ton,  44  Mass.  <? 
Mete.)  396,  400,  37  Am.  Dec.  148;  Patton  v. 
MUls,  21  Kan.  163,  168. 

"The  terms  'original'  and  'collateral/  as 
applied  to  undertakings  in  connection  with 
the  statute  of  frauds,  though  not  found  in 
the  statute,  are  often  used  in  applying  it, 
and,  being  significant  and  intelligible,  are  con- 
venient If  the  promise  is  made  by  one  in 
his  own  name  to  pay  for  goods  or  money 
delivered  to  or  services  done  for  another, 
that  is  original;  it  is  his  own  contract  on 
good  consideration,  and  is  called  'original/ 
and  is  binding  on  him  without  consideration. 
But  if  the  language  is,  'Let  him  have  money 
or  goods,  or  do  service  for  him,  aAd  I  will 
see  you  paid/  or  'I  promise  you  that  he  will 
pay,*  or  'If  he  don't  pay,  I  will,*  this  is  col- 
lateral, and,  though  made  on  good  consid- 
eration, Is  void  by  the  statute  of  frauds." 
Stone  V.  Walker,  79  Mass.  (13  Gray)  613, 
616. 

An  original  promise,  though  it  has  the 
effect  of  paying  the  debt  of  another,  is  a 
promise  in  which  the  leading  object  of  the 
promisor  "Is  to  subserve  or  promote  some 
interest  or  purpose  of  his  own."  Such  a 
promise  is  not  within  the  statute  of  frauds, 
requiring  a  promise  to  answer  for  the  debt 
default  or  miscarriage  of  another  to  be  in 
writing.    Clay  v.  Walton,  9  Cal.  328,  334. 

An  original  promise  to  answer  for  a  debt 
or  default  of  another  is  a  promise  where, 
distinct  from  the  original  liability,  there  is 
a  new  and  superadded  consideration  for  the 
promise,  moving  between  the  party  promis- 
ing and  him  to  whom  the  promise  is  made. 
Such  a  promise  is  not  within  the  statute  of 
frauds,  requiring  a  promise  to  answer  for  a 
debt  or  default  or  miscarriage  of  another  to 
be  in  writing.  Elder  v.  Warfleld  (Md.)  7 
Har.  ft  J.  391,  396. 

"The  terms  'original'  and  'collatereir 
promise  are  used  to  distinguish  between  the 
cases  where  the  direct  and  leading  object  of 
a  promise  Is  to  become  the  surety  or  guar- 
antor of  another's  debt,  and  those  where,  al- 
though the  effect  of  the  promise  is  to  pay  the 
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debt  of  another,  jet  tiie  leadioir  questioii  of 
the  undertaker  la  to  promote  aome  intereat 
or  purpose  of  hla  own.*'  Beach  on  Gontracta, 
§  570.  "Whenever  the  main  purpose  and  ob- 
ject of  the  promisor  ia  not  to  anawer  for 
another,  but  to  subserye  some  pecuniary  or 
buaineaa  purpose  of  his  own,  iuTolying  either 
benefit  to  himself  or  damage  to  the  other 
contracting  party,  hia  promiae  ia  not  within 
the  statute,  although  it  may  be  in  form  a 
promise  to  pay  the  debt  of  another,  and  al- 
though the  performance  of  it  may  have  the 
effect  of  extinguishing  that  liability."  An 
oral  promise  by  the  owner  of  a  building  in 
the  process  of  coustructlon  to  pay  laboring 
men,  for  the  purpose  of  procuring  the  com- 
pletion of  the  building,  is  not  a  collateral 
promise  to  answer  for  the  debt  of  a  con- 
tractor within  the  statute  of  frauda,  but  ia 
an  original  undertaking  which  may  be  en- 
forced against  the  owner.  Almond  t.  Hart, 
61  N.  Y.  Supp.  849,  852,  46  App.  DIt.  431. 

A  parol  promiae  by  an  attorney  to  pay 
whatever  judgmenta  might  be  rendered 
against  his  client  ia  within  the  statute  of 
frauds,  though  it  be  on  consideration  of  the 
opposite  party  waiying  costs  in  an  under- 
taking, the  attorney  not  being  under  any 
present  duty  to  pay  what  he  promised. 
Scott  T.  Brown,  60  N.  T.  Supp.  511,  512,  29 
Misc.  Rep.  820. 

Where  the  primary  debt  aubaista  and 
was  antecedently  contracted,  the  promise  to 
pay  it  is  original  when  it  is  founded  on  a 
new  consideration  moving  to  the  promisor 
and  beneficial  to  him,  and  auch  that  the 
promisor  thereby  comes  under  an  independ* 
ent  duty  of  payment  irrespective  of  the  lia- 
bility of  the  principal  debtor.  White  v.  Bht- 
tonl,  106  N.  Y.  222,  15  N.  B.  81S. 

ORianrAi.  beoeptaoub. 

''Original  receptacle,"  as  used  In  a  city 
ordinance  providing  that  no  merchant,  re- 
tailer, trader,  dealer,  hawker,  or  peddler 
should  sell  in  such  ci^  any  fruit,  vegetable, 
or  nut  from  cups,  cans,  or  other  receptacles 
other  than  sealed  dry  measures  aealed  by  the 
dty  aealer,  except  when  such  fruit,  vegeta- 
ble, or  nut  is  sold  in  ita  original  receptacle, 
means  the  box,  can,  or  other  receptacle  hi 
which  the  merchandise  originally  came  to 
the  hands  of  the  dealer.  Rafletto  t.  liott» 
38  Atl.  857,  60  N.  J.  Law,  418. 

OBiaiHAI.  8TOOX. 

Between  such  stock  aa  may  ba  aiith<»«- 
ized  and  required  by  the  charter  of  a  corpora- 
tion— ^that  is,  original  stock  or  foundation 
stock— and  increaaed  stock,  there  ia  a  aub- 
stantial  difference.  In  the  caae  of  the  ia- 
aue  of  increased  stock  there  is  no  implied 
understanding  that  the  whole  of  the  author- 
ised laaue  shall  be  aubscribed  for.    A  aob- 


acrfbei's  contract  for  auch  stock  is  that  be 
will  pay  the  price  agreed  upon  for  the  atoc]c» 
and,  if  it  la  not  delivered  in  accordance  witti 
such  contract,  he  la  liable  at  any  time  to 
be  called  upon  to  pay  whatever  balance  he 
may  owe.  Gettysburg  Nat  Bank  v.  Brown, 
52  AtL  975»  976,  95  lid.  367,  98  Am.  St.  Bep. 
839. 

ORianrAi.  suit. 

A  bill  filed  on  the  equity  aide  of  the 
federal  court  to  restrain  or  regulate  judff- 
menta  or  auita  at  law  In  the  same  court,  and. 
thereby  prevent  injustice  or  an  inequitable 
advantage  under  meane  or  final  process,  is 
not  an  original  auit,  but  ancillary  and  de- 
pendent, supplementary  to  the  original  auit 
out  of  which  it  haa  arisen,  and  is  maintaina- 
ble without  reference  to  the  citizenahip  or 
residence  of  the  partiea.  Freeman  v.  Howes» 
65  U.  S.  (24  How.)  450,  460,  16  L.  Bd.  749. 

The  aubatltution  of  a  plaintiff  ia  not  an 
original  auit,  but  an  incident  of  an  existing 
one — a  step  in  it,  and  nothing  more;  and 
allowing  plaintiff*8  intestate  to  become  the 
party  plaintiff  without  a  revival  in  the  name 
of  the  peraonal  repreaentative  of  the  original 
plaintiff,  and  proceeding  without  additional 
notice  against  the  defendant,  ia  not  an  un- 
reasonable practioa.  Lockhart  t«  Locke^  42 
Ark.  17.  2L 

ORIODTAX.  WBXT. 

An  "original  wtltf*  meana  the  first  pro- 
ceaa  or  Initiatory  atep  taken  in  prosecutlni: 
a  auit.  It  isauea  on  the  application  of  a 
party.  In  English,  this  writ  is  the  prsecipe. 
After  this  is  issued  and  returned,  an  attach- 
ment iasuea  to  take  the  body,  then  a  dls- 
tringaa,  and  then  a  capiaa.  Walah  v.  Haa- 
well,  11  Yt  85,  88. 

Under  Rev.  St  c.  81,  f  2,  providing  that 
"all  civil  actlona,  except  adre  faciaa  and 
other  special  writs,  shall  be  commenced  by 
original  writa,"  writa  of  summons  and  at- 
tachment are  "original  writs"  within  the 
meaning  of  aection  6,  which  providea  that 
"every  wilt  original,  or  scire  facias,  of  er- 
ror," etc.,  shall,  before  entry  in  court,  be 
indorsed  by  some  sufficient  inhaUtant  of  the 
state,  when  plaintiff  la  a  nonresident;  the 
writs  of  scire  faciaa,  error,  etc.,  enumerated 
in  the  aection,  being  additional  to,  and  not 
limitations  of,  the  provision  requiring  orlar- 
inal  writa  to  be  so  indorsed.  Presaey  t. 
Snow,  17  AtL  71,  81  Me.  288. 

ORianrAixT. 

Acta  23  Geo.  II,  e.  80,  f  8,  relating  to  Ju- 
risdiction of  the  court  of  requests,  and  pro- 
viding that  the  commiasionera  ahall  not  de- 
cide on  any  debt  for  any  sum,  being  the  bal- 
ance of  an  account  on  a  "demand  originally 
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ezceedlng  flye  poundfl,**  would  Ischide  a  debt 
which  originally  exceeded  fire  pounds,  tmt 
bad  been  reduced  below  that  amount  by  pay- 
ments from  time  to  time  before  action  was 
brou^t  EUsl^  T.  Kirby,  9  Mesa.  4  W.  686. 
539. 

Acts  6  ft  7  Wm.  IT,  e.  122,  f  22,  excepts 
from  the  Jurisdiction  ef  Blackheath  court  <tf 
request  any  debt  for  any  sum,  being  the  bal- 
ance of  an  account  originally  exceeding  £5. 
Held,  that  this  exception  did  not  apply  to 
an  account  containing  items  amounting  to 
iq>wardB  of  £5,  and  reduced  by  payments 
fnHn  time  to  time  below  that  sum,  where 
it  appeared  that  at  no  time  so  much  as  £5 
was  due.    Pope  t.  Banyard,  8  Mees.  &  W. 


0BI6IHAXXT  OOMMENOED. 

'XMginally  commenced,"  as  used  in 
Code,  f  11,  providing  that  an  appeal  should 
not  be  allowed  to  the  CJourt  of  Appeals  in 
an  "action  originally  commenced"  in  a  court 
•f  a  justice  of  the  peace,  should  be  con- 
strued to  include  an  action  commenced  in 
the  county  court  or  Supreme  Cknirt  on  the 
discontinuance  of  an  action  in  a  Justice's 
court  iuYolYing  the  title  to  land.  There  is  no 
distinction  between  cases  arising  in  a  Jus- 
tice's court  and  ''actions  originally  commen- 
ced** in  that  court  Oook  t.  Nellis,  18  N.  T. 
126,  127. 

OBIGIHAIXT  GBAHTEO. 

As  used  In  Iowa  statutes  which  declare 
that  administration  shall  not  be  originally 
granted  after  the  elapse  of  fiye  years  from 
the  death  of  the  decedent,  the  expression 
^'originally  granted**  applies  only  to  ad- 
ministration which  is  granted  upon  the  es- 
tate for  the  first  time.  It  does  not  apply  to 
an  administration  which  is  merely  auxiliary 
to  one  originally  granted  in  another  state. 
Dolton  T.  Nelson  (U.  S.)  7  Fed.  Cas.  872. 

ORIOIHAIXT  T.TABTiE, 

Originally  liable,  as  used  in  Pub.  St  e. 
166,  §  23,  authorizing  a  suit  for  contribution 
against  any  one  or  more  of  the  "stockhold- 
ers of  a  corporation  who  were  originally  lia- 
ble with  the  stockholders  suing  for  the  pay- 
ment of  the  corporate  debt,  which  the  latter 
Hqaidated,  means  all  stockholders  who  were 
liable  for  the  debt  before  it  was  paid  by 
the  stockholders  suing  for  contributions,  and 
therefore  all  persons  who  were  stockholders 
when  the  debt  was  contracted,  and  all  who 
were  stockholders  when  proceedings  were 
besnn  to  enforce  the  liability,  are  proper 
contributors.  Sayles  t.  Bates,  6  AtL  497, 
ttO,  16  B.  L  842. 

0B1QJXA14L 

't)riginals,'*  as  used  in  Pub.  St  e.  109, 
f  70^  making  eopieB  of  documents  in  the 


azecntlTe  and  other  departments  of  the  ( 
monwealth,  duly  authenticated,  competent 
evidence  equally  with  the  "originals"  there- 
of, means  the  documents  in  the  hands  of  the 
certifying  officer,  whatever  they  may  be. 
Commonwealth  r.  Corkery,  66  N.  E«  711,  712, 
176  Mass.  460. 

ORiaiHATIirO. 

Tlie  word  "originating,^  in  a  fire  policy 
on  a  building,  which  provides  that  the  pol- 
icy shall  not  cover  any  loss  or  damage  by  fire 
originating  in  the  building  proper,  does  not 
characterise  a  burning  resulting  from  the 
outer  brick  walls  of  the  building  becoming 
so  beated  from  without  as  to  set  fire  to  the 
woodwork  within  the  building.  Sohier  v. 
Norwich  Fire  Insw  Oo.,  88  Mass.  ai  Allen) 
28%  »87. 

ORNAMENT. 

See  "Personal  Ornaments.** 

A  will  contained  the  following  provi- 
sions: "To  my  niece  L.  I  give  my  finger 
rings  and  so  many  of  my  books,  pictures  and 
ornaments  not  otherwise  bequeathed  spe- 
cifically as  she  shall  choose  to  take."  Held, 
that  the  word  "ornaments,"  as  used  in  the 
will,  was  intended  to  include  articles  of 
Jewelry,  such  as  breastpins,  bracelets,  ear- 
rings, brooches,  lockets,  chains,  etc.,  and  also 
many  articles  not  classified  under  the  head 
of  "Jewelry."  In  re  Traylor's  Estate,  16 
Paa  774^  775,  76  OaL  189. 

"Altering,  repairing,  or  ornamenting  a 
building,"  as  used  in  the  Illinois  mechanic's 
lien  law,  does  not  include  putting  a  lightning 
rod  on  a  house.  Drew  v.  Mason,  81  IlL  498, 
499,  26  Am.  Rep.  288. 

A  statute  giving  a  lien  for  labor  and  ma- 
terials furnished  for  the  building,  altering, 
repairing,  or  ornamenting  any  house  or  other 
building  or  appurtenance  thereto,  does  not 
give  a  lien  on  a  lot  for  curbing,  grading,  and 
paving  the  street  In  front  of  the  same. 
Smith  V.  Kennedy,  89  111.  485. 

The  word  "ornament"  in  Act  May,  1807, 
the  chief  object  of  which  was  to  allow  a  cer- 
tain space  contiguous  to  the  front  line  of 
lots  for  purposes  of  utility  or  ornament,  and 
to  provide  means  by  which  the  health  and 
beauty  of  the  town  might  be  promoted,  etc, 
and  allowing,  in  section  1, 10  feet  "for  erect- 
ing porches  in  front  of  houses,  for  doors 
or  cellars,  for  an  area  to  allow  light  to 
apartments  below  the  level  of  the  ground,  for 
a  grass  plat  or  shrubbery,  or  for  other  pur^ 
poses  of  utility  or  ornament  as  the  inclina- 
tion or  taste  of  the  proprietor  may  direct" 
is  to  be  construed  with  ref  ^ence  to  the  kind 
of  ornament  specially  enumerated.  It  would 
not  Justify  the  use  of  those  spaces  for  pur- 
poses of  ornament  not  fairly  deduclble  from 
the  words  "grass  plat  or  shrubbery."    The 
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objects  of  ornament  authorized  tyy  law  are 
sadi  only  as  may  contribute  to  the  conven- 
ience, comfort,  or  health  of  owners  of  lots, 
provided  they  do  not  annoy  the  public  or 
mar  the  beauty  of  the  dty.  People  t.  Gar- 
penter,  1  Mich.  (Man.)  273,  283. 

Watoli. 

Laws  which  exempt  Innkeepers  who 
have  provided  a  safe,  and  posted  notice  of 
the  fact  In  accordance  with  the  act,  from 
liability  for  money,  ''jewels,  and  ornaments" 
of  a  guest  not  deposited  in  the  safe,  do  not  in- 
clude a  watch.  The  statute  applies  to  certain 
property  which  is  particularly  valuable  in  It- 
self, takes  but  small  space  compared  with 
its  value  for  its  safe-keeping,  is  easy  of  con- 
cealment and  removal,  and  which  holds  out 
great  temptation  to  the  dishonest,  and  is  not 
necessary  to  the  comfort  or  convenience  of 
the  guest  while  in  his  room.  Ramaley  v. 
Leiand,  43  N.  Y.  539,  541,  3  Am.  Rep.  728; 
Becker  v.  Warner,  35  N.  Y.  Supp.  739,  741, 
90  Hun,  187;  GUe  v.  Llbby  (N.  Y.)  36  Barb. 
70.  77. 

The  term  '*jewels  or  ornaments,"  in 
Laws  1897,  c.  306,  relieving  an  innkeeper 
from  liability  from  loss  of  money,  jewels,  or 
ornaments  where  he  furnishes  a  safe  in  the 
oflSce  of  his  hotel,  posts  notice,  etc.,  and  the 
guest  neglects  to  deposit  such  articles  in  the 
safe,  does  not  include  silver  table  forks,  and 
a  silver  soup  ladle,  and  a  gold  watch,  even 
though  a  state  coat-of-arms  is  engraved  on 
the  watch,  and  a  picture  of  the  guest* s  moth- 
er is  on  the  inside  of  the  case.  Briggs  v. 
Todd,  59  N.  Y.  Supp.  23,  26,  28  Misc.  Rep. 
208. 

ORHAMENTAIi  PLASTEBIHO. 

After  the  execution  of  a  plastering  con- 
tract, a  dispute  arose  as  to  the  meaning  to 
be  given  its  terms,  the  defendants  contending 
that  "ornamental  plastering"  had  a  technical 
trade  meaning,  and  only  included  such  orna- 
mental work  as  is  modeled  and  cast  in  the 
shop,  and  afterwards  applied  to  the  build- 
ing in  a  dry  state;  that  "plain  plastering" 
means  the  plain  surface,  and  such  plain 
moldings  and  cornices  as  are  put  on  in  the 
form  of  wet  plaster  in  the  building,  and  is 
distinguishable  from  those  cornices  and  mold- 
ings which  are  not  put  upon  the  walls  until 
after  they  are  made.  Upon  this  subject 
there  was  a  conflict  in  the  testimony,  and, 
in  so  far  as  the  question  was  one  of  fact, 
it  was  held  that  the  finding  of  the  court  be- 
low was  conclusive.  Woodruff  v.  Klee,  62 
N.  Y.  Supp.  350,  351,  47  App.  Dlv.  638. 

ORHAMENTAI.  PmtP08E8. 

A  deed  of  blocks  of  real  estate  to  a  dty 
"for  ornamental  purposes  and  not  other- 
wise" implies  that  such  property  is  to  be 


cannot  be  appn^rlated  by  the  dty  aatbori- 
ties  for  its  use  in  the  management  and  con- 
duct of  dty  business  by  the  erection  of  a  dty 
hall  and  jail  thereon.  Church  v.  City  of 
Portiand,  22  Pac  628»  531,  18  Or.  73,  6  I^  B. 
A.  269. 

OBNAMiarTAX.  8TRUOTUB8. 

Baltimore  Ordinance  1850,  permitting  tlie 
erection  of  a  '*portlco,  steps  or  other  orna- 
mental structure"  on  Mt  Vernon  Place  at  a 
distance  of  nine  feet  from  the  building  line, 
should  be  construed  to  Include  an  inclosed 
porch  built  over  the   main  entrance   to    a 
house,  built  of  brownstone,  as  the  house  is, 
having  two  stained-glass  windows  and    an 
ornamental  panel  in  front,  and  anoth^  stain- 
ed-glass window  in  the  end.    From  its    be- 
ing inclosed,  the  doorways  or  arches  through 
which  visitors  or  inmates  pass  from  this  en- 
tranceway  into  the  hall  or  building  proper 
may  remain  open.    Its  primary  use  and  pur- 
pose is  a  means  of  access  to  the  building 
through    the    three    doorways    which    are 
abreast  of  and  command  the  hall,  and  this 
is  essentially  an  Inclosed  porch  or  portico 
for  that  purpose.    The  ordinance,  from  usinsr 
the  descriptive  terms  "portico,  steps,"  etc, 
and  not  mentioning  "porch,"  did  not  mean  to 
forbid  the  erection  of  porches,  or  use  "por- 
tico" in  a  technical  sense  as  distinguishing 
it  from  "porch,"  "piazza,"  "veranda,"  or  any 
other  equivalent  mode  of  entrance,  but  in  a 
generic  sense,  and  In  effect  as  synonymous. 
Besides,  the  words  "or  any  other  ornamental 
structure"  would  include  a  porch,  if  hand- 
some, whether  inclosed  or  uninclosed,  if  not 
Implied  In  the  word  "portico."    Garret   ▼. 
Janes,  8  Atl.  597,  588»  65  Md.  26a 

ORNAMENTAIi  TIMBIIR. 

An  Injunction  against  cutting  "orna- 
mental timber"  is  confined  to  timber  stand- 
ing for  ornament  or  shelter,  and  the  descrip- 
tion is  not  the  same  as  trees  "contributing 
to  ornament'*  Williams  ▼«  McNamara,  8 
Ves.  70. 


OBNAMEHTAIi  TREE. 

Within  the  meaning  of  Laws  1853,  c. 
573,  providing  that  any  person  who  shall 
maliciously  or  wantonly  destroy,  injure,  or 
deface  any  ornamental  tree,  shrub,  or  plant, 
etc.,  shall  be  deemed  guilty  of  a  misdemean- 
or, a  shade  tree  is  an  ornamental  tree.  Vil- 
lage of  Lancaster  v.  Richardson  (N.  Y.)  4 
Lans.  136, 139. 

OBHAMENTED  aUUISWABE. 

Tariff  Act  1800,  Act  Gong.  Oct  1,  1890, 
par.  106,  providing  a  tariff  for  "ornamental 
glassware,"  does  not  Include  hollow  translu- 


enjoyed  by  the  public  at  large,  and  hence  it  i  cent  vessels,  molded  from  glass  and  etched 
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with  fluoric  add,  representing  female  fig- 
ures, the  heads  separable  from  the  body, 
and  fitting  closely  on  a  narrow  neck  so  as 
to  form  a  stopper  of  a  capacity  of  7%  and 
18^  fluid  ounces  respectively.  Such  arti- 
cles are  dutiable  as  bottles  under  paragraph 
103.    In  re  Smith  (U.  S:)  55  Fed.  47& 

OBNAMENTED  POBOELAIN. 

The  ornamented  or  decorated  porcelain 
dutiable  at  60  per  cent  under  Rey.  St  I 
2504,  does  not  apply  to  paintings  on  porce- 
lain, which  does  not  in  itself  constitute  an 
article  of  chinaware,  and  therefore  it  is 
only  dutiable  under  another  provision  of  the 
act  as  ''paintings  not  otherwise  provided 
for."  Arthur  v.  Jacoby,  103  U.  &  677,  678, 
28  L.  Ed.  454. 

ORNERY. 

The  word  "ornery"  has  not  such  a  place 
in  the  English  language  that  any  lexicog- 
rapher has  ventured  to  define  it  or  give  it 
authoritative  recognition.  It  has  much  of 
the  impress  of  provincialism.  Its  use  seems 
to  be  peculiar  to  certain  localities  of  people. 
While  it  is  a  word  used  to  express  quality  or 
kind,  it  is  not  alone  applicable  to  persons. 
It  is  doubtless  never  used  to  express  good 
qualities.  Its  use  is  generally  to  express  the 
opposite,  and  it  does  not  in  some  of  its  uses 
differ  from  the  words  "common"  or  "mean." 
As  applied  to  a  woman,  it  is  not  equivalent  to 
nying  that  she  is  a  prostitute.  Wimer  v. 
AUbaugh,  42  N.  W.  687,  588,  78  Iowa,  79,  16 
Am.  St  Rep.  422. 

ORPHAN. 

An  orphan  is  a  fatherless  ^hild.  Poston 
▼.  Young,  30  Ky.  (7  J.  J.  Marsh.)  501. 

An  orphan  Is  a  minor  or  infant  who  has 
lost  both  of  his  or  her  parents.  Chicago 
Gnaranty  Fund  Life  Soc,  v.  Wheeler,  79  111. 
App.   241,    244. 

The  term  "orphans"  includes  children 
that  are  fatherless,  within  the  meaning  of  a 
win  devising  an  estate  in  trust  to  found  a 
college  for  white  male  orphans.  Soohan  v. 
City  of  Philadelphia,  33  Pa.  (9  Casey)  9,  24. 

"Orphans,"  as  used  in  the  constitution 
of  a  mutual  benefit  society,  defining  the  ob- 
ject of  the  society  to  be  to  assist  the  widows 
and  orphans  of  deceased  members  and  to 
establish  a  widows'  and  orphans*  benefit 
fund,  means  children  of  deceased  members, 
whether  their  mother  is  living  or  not  Jack- 
man  V.  Nelson,  17  N.  B.  529,  530,  147  Mass. 
300. 

The  legal   meaning   of   the   term    "or- 
phan" is  a  fatherless  child.    2  Toml.  Law 
Diet  678.    The  term  is  so  used  in  the  stat- 
ute giving  the  probate  court  Jurisdiction  to 
6Wi>8.ftP.— 18 


appoint  guardians  for  orphans,  as  there  is 
nothing  in  the  context  of  the  statute  to  show 
that  it  is  employed  in  a  broader  sense,  and 
therefore  the  court  cannot  appoint  a  guard- 
ian for  a  minor  whose  father  is  living. 
Stewart  t.  Morrison's  Ez'rs,  38  Miss.  417, 
419. 

"Orphans,**  as  used  in  the  Constitution 
and  by-laws  of  a  beneficial  association,  des- 
ignating the  beneficiaries  of  the  deceased 
members  as  widows,  orphans,  and  other  de- 
pendents of  deceased  members,  means  the 
'^children,"  in  the  proper  sense  of  the  word, 
of  the  deceased  memb«,  and  "children" 
means  offspring.  Tepper  v.  Supreme  Coun- 
cil of  Royal  Arcanum,  45  AtL  111,  115,  59 
N.  J.  Bq.  321. 

Adnlt. 

The  term  "orphan  children,'*  in  a  reg- 
ulation of  a  benevolent  association  providing 
that  a  certain  benefit  shall  be  paid  to  the 
lodge  of  which  deceased  was  a  member,  for 
the  use  or  benefit  of  his  orphan  children,  in 
equal  shares  in  case  there  is  no  widow,  and, 
in  case  there  is  no  widow,  child  or  children, 
or  designated  person  or  object,  the  amount 
shall  be  paid  to  his  executor  or  adminis- 
trator, does  not  Include  adult  children. 
Hammerstein  t.  Parsons,  29  Mo.  App.  509, 
513. 

As  aiiiior. 

In  ordinary  parlance,  the  child  whose 
parents  are  living  is  not  an  "orphan";  but  the 
statute  which  provides  that  "when  any  guard- 
ian, executor,  or  administrator,  chargeable 
with  the  estate  of  any  orphan  or  deceased 
person  shall  die  so  chargeable,  he  or  her  or 
their  executor  or  administrator  shall  be  com- 
pellable to  pay  out  of  his,  her,  or  their  estate 
so  much  as  shall  appear  to  be  due  to  the 
estate  of  such  orphan  or  deceased  person 
before  any  other 'debt  of  such  testator  or  in- 
testate," clearly  uses  the  word  "orphan"  as 
synonymous  with  "minor."  A  minor  whose 
father  is  in  life,  as  well  as  a  minor  whose 
parents  are  dead,  is  capable  of  acquiring  an 
estate,  and,  if  he  have  one,  must  have  a 
guardian;  and  it  would  be  impossible  to  con- 
clude that  the  Legislature  meant  to  give 
the  protection  only  to  minors  whose  parents 
were  dead.  Ragland  v.  Justices  of  Inferior 
Court  10  Ga.  65,  70,  71. 

Const  1817,  art  5,  f  4,  conferring  the 
Jurisdiction  of  "orphans'  business"  on  a  cer- 
tain court  will  not  be  construed  as  using 
the  word  "orphan"  as  defined  by.  the  lexicog- 
raphers, but  the  word  will  be  construed  as 
having  been  used  as  the  equivalent  of 
"minor,"  and  hence  the  term  includes  both 
orphans'  and  minors'  business.  Hall  r. 
Wells,  54  Miss.  289,  297. 

An  orphan  is  one  bereft  of  parents;  a 
minor  is  one  under  21  yeara  of  age.    In  law 
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and  In  common  pariance»  the  words  "mlnoi^ 
and  "orphan"  do  not  mean  the  same.  Down- 
ing T.  Schoenberger  (Pa.)  9  Watts,  2d8,  2d9. 

The  word  "orphan"  or  "orphans,"  as 
used  in  the  act  relatire  to  the  sale  of  un- 
seated lands  for  taxes,  shall  be  taken  and 
construed  to  mean  "minor"  or  "minors." 
2  P.  &  L.  Dig.  Laws  Pa.  1894,  col.  4638,  I  47a 

MotlLerless  UlegitimAte  oldld. 

An  orphan  is  a  minor  who  has  lost  one 
or  both  of  his  parents.  In  New  Jersey,  how- 
ever, a  minor  is  not  regarded  as  an  orphan 
unless  his  father  is  dead.  An  illegitimate 
child,  however,  not  being  regarded  as  hav- 
ing any  father,  is  held  to  be  an  orphan  on 
the  death  of  his  mother.  Friesner  ▼•  8y- 
monds,  20  Ati.  257,  46  N.  J.  Eq.  521. 

StepolLUd. 

"Orphans,"  as  used  In  a  charter  of  a 
benevolent  association  to  assist  and  give 
pecuniary  aid  to  the  widows  and  "orphans 
of  deceased  members,"  the  persons  desig- 
nated as  "orphans  of  deceased  members" 
include  a  stepdaughter  of  deceased.  Renner 
V.  Supreme  Lodge  of  Bohemian  Slavonian 
Ben.  Soc.,  62  N.  W.  80,  81,  89  Wis.  401. 

As  too  iadeflnite  la  devise. 

"Orphans,"  as  used  in  a  devise  to  trus- 
tees for  the  benefit  of  worthy,  deserving 
poor  widows  and  orphans,  means  children 
who  have  lost  one  or  both  of  their  parents, 
and  a  devise  to  "orphans"  is  not  void. 
Beardsley  v.  Selectmen  of  Bridgeport,  S  AtL 
557,  559,  53  Conn.  489,  55  Am.  Rep.  152. 

The  word  "orphan"  may  include  a  minor 
who  has  lost  both  of  his  or  her  parents,  or 
one  who  has  lost  only  one,  so  that  a  devise 
to  all  Roman  Catholic  "orphans"  is  void  for 
indefiniteness.  Heiss  r.  Murphey,  40  Wis. 
276,  291. 

A  gift  to  the  "widows  and  orphans"  of 
the  parish  of  Lindfleld  was  necessarily  con- 
fined to  such  of  those  two  classes  who  were 
within  the  scope  of  general  benevolence, 
and  was  a  good,  charitable  bequest  Attor- 
ney Genera]  v.  Oomber,  2  Sim.  &  S.  93,  94. 

OBPHAN  ASYLUM. 

As     common     school,     see     "Common 
School." 

An  orphan  asylum  is  a  place  of  refuge 
for  orphan  children — a  home.  Children  are 
naturally  dependent,  and  all  need  a  home 
and  protection.  Indigent  orphans  have  no 
home  unless  it  is  supplied  by  charity.  To 
afford  such  a  home,  with  support  and  pro- 
tection, orphan  asylums  are  provided  by  the 
humane.  The  asylum  is  undoubtedly  the 
home;  but  these  must  be  maintained  by  indi- 
viduals or  Institutions.    A  home  maintain- 


ed 1^  the  San  Frandsoo  Ladiei*  Protection 
and  Relief  Society,  in  which  is  carried  on 
the  work  of  caring  for  and  educating  or- 
phans, half  orphans,  and  abandoned  chil- 
dren, having  therein  an  average  of  20  whole 
orphans,  115  half  orphans^  and  42  abandoned 
children,  and  from  1  to  8  destitute  women, 
is  within  a  bequest  to  orphans  asylums  of 
the  city.  In  re  Pearsons'  Estate^  118  CaL 
577,  584,  45  Pac.  849,  860. 

ORPHANS'  BUSINESS. 

The  term  '^orphani^  business,**  In  a  snuit 
te  the  probate  court  of  Jurisdiction  of  ''or^ 
phans'  business,"  includes  the  power  to  al- 
lot to  the  members  of  a  decedent's  family  tbe 
personal  property  of  decedent,  which,  under 
Code,  f  1738,  they  are  entitled  to  retain  free 
from  account  on  the  part  of  the  executor 
or  administrator.  Turner's  Adm'r  t.  Whit- 
ten,  40  Ala.  630,  532. 

ORPHANS'  OOUBT. 

The  orphans'  courts  of  Pennsylvania  are 
ordinary  courts  of  chancery  in  their  pro- 
ceedings and  decrees  within  the  limited 
sphere  of  their  Jurisdiction,  and  a  writ  of 
error  does  not  lie  to  review  the  proceedings 
of  such  a  court.  Commonwealth  v.  Judges 
of  Court  of  Common  Pleas,  4  Pa.  (4  Barr) 
301-303. 

Distinct  tribunals  for  the  establishment 
of  wills  and  administration  of  the  assets  of 
men  dying  either  with  or  without  wills  are 
variously  called  ••prerogative  courts,'*  •'pro- 
bate courts,"  '•surrogate  courts,"  and  "or- 
phans' courts."  Robinson  v.  Fair,  9  Sup. 
Ct  30,  35,  128  U.  S.  63,  32  L.  Bd.  416. 

An  orphans'  court  is  a  court  of  limited 
Jurisdiction.  If  it  transcend  its  Jurisdiction, 
its  acts  will  pass  for  nothing.  Gray  v.  Fox, 
1  N.  J.  Eq.  (Saxt)  259,  272,  22  Am.  Dec.  508. 

The  "orphans'  court"  is  not  a  court  of 
common  law,  but  a  court  partaking  of  the 
powers  of  a  chancery  and  prerogative  Juris- 
diction, instituted  by  law  to  remedy  and 
supply  the  defects  in  the  powers  of  the  pre- 
rogative court  with  regard  to  the  accounta- 
bility of  executors,  administrators,  and  guard- 
ians. The  authority  given  to  the  court  by 
the  act  of  December,  1784,  is  very  extensive. 
The  Jurisdiction  of  the  court  is  not  restrict- 
ed to  orphans  or  persons  under  21  years  of 
age.  A  citation  may  issue  from  it  as  well 
against  a  surviving  executor  as  against  the 
executor  of  a  deceased  coexecutor  for  an  ac- 
counting. Wood  V.  Tallman's  Ex'rs,  1  N.  J. 
Law  (Coxe)  153,  156. 

OSCILLATE. 

•'Oscillate"  is  defined  to  vibrate  as  a 
pendulum,  to  move  backward  and  forward; 
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to  swing.  "OscillatorT**  is  defined  moylng 
alternately  one  way  and  another,  as  a  pen- 
dulum; Bwlnglnjf;  yibratlng.  To  'Mbrate** 
is  defined  to  more  or  play  to  and  fro,  as  a 
pendalum,  to  oscillate;  to  swing.  So  a  ma- 
cblne  for  treatment  of  disease  by  producing 
an  oscillating  or  Tibratory  motion  in  ths 
limbs  of  the  patient  is  infringed  by  a  ma- 
chine producing  substantially  the  same  mo- 
tions in  the  limbs  by  a  rotary  motion  in  the 
macMne.  Taylor  ▼•  Wood  (U.  B.)  2S  Ved. 
Oaa.807,  812. 

OSTENSIBLE. 

Ostensible  means  capable  of  being 
shown;,  proper  or  intended  to  be  shown; 
shown;  exhibited;  declared;  avowed;  pro- 
fessed; apparent— often  used  as  opposed  to 
real  or  actuaL    Webst  Diet 

OSTEVSZBZiB  AQiENOYm 

Ostensible  agency  exists  In  law  where 
one,  either  intentionally  or  from  want  of 
ordinary  care,  induces  another  to  believe  that 
a  third  person  is  his  agent,  although  he  never 
In  fact  employed  him.  Bibb  v.  Bancroft 
(Oal.)  22  Pac.  484. 

An  agency  is  "ostensible^'  when  the 
principal.  Intentionally  or  by  want  of  or- 
dinary care,  causes  a  third  person  to  believe 
another  to  be  his  agent  who  is  not  really 
employed  by  him.  Civ.  C:k>de  Cal.  1903,  I 
2300;  Rev.  Ck>de8  N.  D.  1809,  f  4308;  Civ. 
Code  8.  D.  1908,  f  1661;  First  Nat  Bank  v. 
Minneapolis  &  N.  Blevator  Ck>.  (N.  D.)  91  N. 
W.  436,  438. 

OSTEHSIBIiE  AUTHORITY. 

"Ostensible  authority"  is  such  as  a  prin- 
cipal, intentionally  or  by  want  of  ordinary 
care,  causes  or  allows  a  third  person  to  be- 
lieve the  agent  to  possess.  Glv.  Code  Gal. 
1903,  (  2317;  Quay  v.  Presidio  &  F.  R.  Co., 
22  Pac.  925,  927,  82  Gal.  1;  Civ.  Gode  S.  D. 
1903,  §  1675.  •*There  are  two  essential  fea- 
tores  of  an  authority  of  this  character;  that 
la,  the  party  must  believe  that  the  agent  had 
aatbority,  and  such  belief  must  be  generated 
by  some  act  or  neglect  of  the  person  to  be 
held.  A  belief  founded  on  the  agent's  state- 
ments is  not  sufficient,  for  the  party  has  no 
right  to  take  the  agent's  word  for  the  ex- 
istence of  his  authority."  Where  it  does  not 
appear  that  the  acts  of  a  principal  which 
are  supposed  to  have  been  sufficient  to  Jus- 
tify a  belief  in  an  agent* s  authority  were 
known  to  the  person  dealing  with  him,  they 
could  not  have  generated  in  his  mind  any 
belief  on  the  subjects  of  the  agency,  and 
hence  there  was  no  "ostensible  authority." 
Harris  v.  San  Diego  Flume  Go.,  25  Pac  768, 
87  Cal.  626.  This  is  the  embodiment  of  a  well- 
established  principle  of  the  common  law 
which  has  been  called  the  '^foundation  of 


the  law  of  agency.**  Quinn  v.  I>resbach,  16 
Pac  762,  768,  75  OaL  169,  7  Am.  St  Rep. 
138. 

''Ostensible  authority**  as  used  In  Gfv. 
Oode,  I  2369,  providing  that  a  factor  has 
ostensible  authority  to  deal  with  the  property 
ct  his  principal  as  his  own  in  transactions 
with  persons  not  having  notice  of  the  actual 
ownership,  has  a  broader  meaning  than  "os- 
tensible authority"  as  used  in  Glv.  Gode,  ( 
2317,  defining  ''ostensible  authority"  to  be 
such  as  a  principal,  intentionally  or  by  want 
of  ordinary  care,  causes  or  allows  a  third 
person  to  believe  the  agent  to  possess,  for 
it  has  reference  to  the  ostensible  authority 
of  agents  in  generaL  'The  authority  is  as 
real  where  it  is  declared  to  be  ostensible  as 
where  it  is  decleared  to  be  actual'*  Wisp  v. 
Hazard,  6  Pac.  91,  92,  66  GaL  459. 

"Ostensible  authority"  is  defined  in 
Gomp.  Laws,  ||  8965,  8979,  as  such  authority 
as  a  principal,  intentionally  or  by  want  of 
ordinary  care,  causes  or  allows  a  third  per- 
son to  believe  the  agent  to  possess;  and  an 
agency  is  "ostensible"  when  the  principal, 
intentionally  or  by  want  of  ordinary  care, 
causes  a  third  person  to  believe  another  to 
be  his  agent  who  is  not  really  employed  by 
him.  Reid  ▼.  Kellogg,  67  N.  W.  687,  689, 
8  a  D.  596. 

OSTEN8IBIJB  PABTNEB. 

Gow,  in  his  Treatise  on  Partnership,  12, 
13,  says:  "An  actual,  ostensible  partner 
is  one  who  not  only  participates  in  the  prof- 
its and  contributes  to  the  losses,  but  he  ap- 
pears and  exhibits  himself  to  the  world  as 
having  a  personal  connection  therewith,  and 
as  forming  a  component  member  of  the  firm." 
Mitchell  V.  Dall  (Md.)  2  Har.  &  G.  169,  171. 

An  "ostensible"  partner  is  one  whose 
name  appears  to  the  world  as  such.  Glv. 
Gode  Ga.  1895,  |  2628. 

OSTEOPATHY. 

The  practice  of  osteopathy  consists  prin- 
cipally In  rubbing,  pulling,  and  kneading 
with  the  hands  and  fingers  certain  portions 
of  the  body,  and  fiexing  and  manipulating 
the  limbs,  of  those  affiicted  with  disease,  the 
object  of  such  treatment  being  to  remove 
the  cause  or  causes  of  trouble,  and  comes 
within  the  provisions  of  Comp.  St  art  1, 
c.  55,  I  17,  requiring  those  who  engage  in  the 
practice  of  medicine  to  procure  a  license. 
Llttie  V.  State,  84  N.  W.  248,  60  Neb.  749, 
51  L.  R.  A.  717. 

Osteopathy  teaches  neither  therapeutics, 
materia  medica,  nor  surgery.  Bacteriology  is 
also  ignored  by  it  It  depends  entirely  on 
manipulation  of  the  body  for  diseases.  Its 
theory  is  that  a  large  number  of  ailments  are 
due  to  irregular  nerve  action,  and  that  by  ma- 
nipulation they  enable  nature  herself  to  right 
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the  eT!1.  It  administers  no  drugs;  It  uses 
QO  knife  It  does  not  profess  to  cure  all 
diseases.  When  a  case  is  presented  requir- 
ing surgery  or  medicine,  the  osteopath  gives 
way  to  physicians.  Faith  cure  or  magnet- 
Ism  has  no  place  in  the  system.  It  relies 
wholly  upon  manipulation  aiding  the  yis  medi- 
catrix  naturae.  The  main  things  taught  in 
the  school  are  physiology,  anatomy,  and 
the  treating  of  diseases  by  manipulation. 
The  system  is  new,  and  of  necessity  imper^ 
feet  as  yet,  but  it  is  efficacious  where  the 
regular  practice  is  ineffective.  Still  a  school 
of  osteopathy  is  not  a  "medical  college" 
within  the  popular  meaning  of  this  term,  nor 
within  St  (  2613,  authorizing  the  State  Board 
of  Health  to  issue  a  certificate  to  practice 
medicine  to  a  physician  who  has  a  diploma 
from  a  reputable  medical  college.  Nelson 
V.  State  Board  of  Health,  67  S.  W.  601,  604, 
108  Ky.  769,  60  L.  B.  A.  888. 

The  system  of  rubbing  and  kneading 
the  body,  commonly  known  as  "osteopathy," 
is  not  an  "agency"  within  the  meaning  of 
Act  Feb.  27,  1896^  "to  regulate  the  practice 
of  medicine"  (02  Ohio  Laws,  p.  44),  which 
forbids  the  prescribing  of  any  "drug  or  med- 
icine or  other  agency"  for  the  treatment  of 
disease  by  a  person  who  has  not  obtained 
from  the  Board  of  Medical  Registration  and 
Examination  a  certificate  of  qualification. 
State  V.  Liffring,  66  N.  E.  168,  61  Ohio  St 
39,  46  L.  R.  A.  334,  76  Am.  St  Rep.  85& 

"Osteopathy"  Is  defined  as  a  method  of 
treating  diseases  of  the  human  body  without 
the  use  of  drugs,  by  means  of  manipula- 
tions applied  to  various  nerve  centers — chief- 
ly those  along  the  spine — ^with  a  view  to  in- 
ducing free  circulation  of  the  blood  and 
lymph,  and  an  equal  distribution  of  the 
nerve  forces.  Special  attention  is  given  to 
the  readjustment  of  any  bones,  muscles,  or 
ligaments  not  in  the  normal  position.  The 
course  of  study  in  osteopathic  colleges  cov- 
ers a  period  of  four  terms  of  five  months 
each,  and  includes,  in  addition  to  the  theoiy 
of  clinical  demonstration  of  osteopathy, 
demonstrative  and  descriptive  anatomy,  his- 
tology, chemistry,  physiology,  hygiene,  path- 
ology, physiological  psychology,  dietetics,  ob- 
stetrics, and  minor  surgery.  So  that  an  ex- 
emption, in  a  statute  regulating  the  practice 
of  medicine,  of  those  practicing  osteopathy, 
seems  based  upon  mental  compet^icy,  though 
persons  practicing  by  means  of  animal  mag- 
netism or  hypnotism  are  excluded.  Parks  v. 
State,  64  N.  B.  862,  869,  169  Ind.  211,  68  L. 
R.  A.19a 

OTHER. 

See  "An  Other**;  "Any  Other^;  "Every 
Other";  "No  Other." 

"Other"  always  implies  something  addi- 
tionaL    Ayrton   v.   Abbott;    14  AdoL   ft  E. 


1,  17;  Michel  v.  American  Cent  Ins.  Ck>-,  44 
N.  T.  Supp.  832,  885,  17  App.  Div.  87. 

The  use  of  the  word  "other"  in  SesB. 
Laws  1886,  c.  49,  §(  1,  2,  providing  tbat  it 
shall  be  unlawful  for  any  person,  after  ob- 
taining a  divorce^  to  marry  again  durini;  the 
time  allowed  for  an  ai^eal,  and  that  a  vio- 
lation of  this  act  shall  subject  the  party 
violating  it  to  all  the  penalties  as  in  other 
cases  of  bigamy,  plainly  implies  that,  not- 
withstanding the  divorce,  the  former  relation 
is  regarded  as  still  continuing.  It  implies 
that  a  divorced  person,  until  his  status  l>e- 
oomes  unalterably  fixed,  is  to  be  considered 
and  dealt  with  as  if  the  decree  of  divorce 
had  not  been  granted^  Baton  v.  Baton  (Neb.) 
92  N.  W.  996,  997. 

AmmXL. 

In  a  residuary  bequest  of  ••all  other  the 
rest  and  residue  of  my  personal  estate,*'  after 
enumerating  several  subjects,  the  word  "oth- 
er" did  not  restrict  the  ordinary  effect  of  the 
gift  of  residue^  but  it  carried  all  the  rest  and 
residue.    Martin  v.  Glover,  1  Golly.  269,  27L 

-Others,"  as  used  in  Pub.  St  c.  195,  f 

2,  as  amended  by  Pub.  Laws,  c  269,  f  1, 
providing  that  the  special  courts  of  common 
pleas  shall  have  jurisdiction  of  all  actions 
brought  for  possession  of  tenements  or  es- 
tates let  against  "tenants  and  others"  who 
have  broken  the  terms  and  conditions  of 
the  lease  or  agreement  under  which  they 
held,  or  who  hold  or  occupy  tenements  or 
estates  by  wrongful  entry  or  detainer,  or 
as  tenants  at  will  or  by  sufferance,  should 
be  construed  as  meaning  not  only  tenants  of 
the  plaintiff,  but  those  who  are  not  such  ten- 
ants and  those  who  have  never  been  ten- 
ants of  the  plaintiff,  as  well  as  to  those  who 
formerly  were  and  have  ceased  to  be  such. 
Kenney  v.  Sweeney,  14  R.  L  681,  682. 

As  differeat. 

"Other,"  ai  used  in  Const  art  e,  f  4, 
providing  that  the  Supreme  Oourt  shall  have 
power  to  issue  writs  of  mandamus,  certio- 
rari, prohibition,  and  habeas  corpus,  and  all 
"other  writs"  necessary  or  proper  to  the 
complete  exercise  of  its  appellate  Jurisdic- 
tion, is  equivalent  to  "different  from  those 
which  have  been  specified."  "Other"  does 
not  mean  the  same  as  the  word  "also." 
Webster's  definition  of  "other"  Is  "different 
from  that  which  has  been  specified";  Wor- 
cester's, "not  the  same;  not  this  or  these; 
different"    Hyatt  v.  Allen,  64  Gal.  863,  364. 

•^ther,"  as  used  in  a  statute  declaring 
that  inconsistent  acts  should  be  repealed, 
but  that  it  shall  not  be  construed  to  limit 
or  abridge  any  other  or  greater  power  pos- 
sessed by  the  governing  body  of  any  munici- 
pality, means  "different"  Mulcahy  v.  City 
of  Newark,  31  AU.  226,  67  N.  J.  Law,  613. 
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The  words  "other  water,**  as  used  In  a 
contract  by  a  water  company  to  supply  pure 
water  for  certain  specified  purposes,  and  to 
supply  for  other  purposes  such  other  water 
as  might  be  needed^  are  not  equivalent  to 
"additional  water,"  and  are  put  In  contrast 
with  ••pure  water,"  which  the  wateiP  com- 
pany was  to  supply  for  purposes  that  re- 
quired pure  water.  Scranton  Gas  ft  Wa- 
ter Co.  T.  Lackawanna  Iron  ft  €k>al  Co.,  81 
Atl.  484,  486,  167  Pa.  136. 

Code  Or.  Proa  |  444,  proTldes  that 
on  indictment  for  crime,  "consisting  of  dif- 
ferent degrees,"  the  jury  may  find  defendant 
guilty  of  any  Inferior  degree.  Section  445 
proTides  in  all  "other''  cases  defendant  may 
be  found  guilty  of  any  crime  the  commission 
of  which  is  necessarily  included  in  ttiat 
with  wbich  he  Is  cbarged.  One  indicted  for 
murder  cannot  be  convicted  of  an  assault, 
since  the  charge  of  murder  is  a  charge  of 
crime  "consisting  of  different  degrees,"  and 
the  use  of  the  word  "other"  in  section  445 
must  exclude  cases  where  the  crime  consists 
of  different  degrees.  People  v.  Connors,  86 
N.  Y.  Supp.  472,  474,  18  Misc.  Rep.  582. 

The  word  "oth^r,"  as  used  in  a  statute 
relating  to  the  taxation  of  logs  in  transit 
"other  than  through  any  water  course  in  or 
bordering  on"  the  state.  Is  used  to  express 
a  difference,  such  difference  being  between 
a  transit  which  is,  and  one  which  is  not, 
through  any  water  course.  Diamond  Match 
Co.  V.  Ontonagon,  23  Sup.  Ot  266,  270,  188 
U.  B.  82,  47  L.  Ed.  894. 

Am  aJiudeBi  generis. 

The  rule  of  ejusdem  generis  is  by  no 
means  a  rule  of  universal  application,  and 
its  use  is  to  carry  out,  not  to  defeat,  the 
]Q;islative  Intent  When  it  can  be  seen  that 
the  particular  word  by  which  the  general 
woid  is  followed  was  inserted^  not  to  give 
a  coloring  to  the  general  word,  but  for  a  dis- 
tinct object,  then,  to  carry  out  the  purpose 
of  the  statute,  the  general  word  ought  to 
govern.  It  Is  a  mistake  to  allow  the  rule  to 
pervert  the  construction.  State  r.  Broderick, 
7  Mo.  App.  19,  20. 

"Other"  is  a  word  of  addition,  and  is 
often  used  in  fire  Insurance  policies  to  cover 
articles  of  the  same  kind  and  not  particu- 
larly described  by  the  preceding  words.  In 
a  gtatute  or  in  a  contract  where  general 
words  follow  specific  words,  the  general  words 
are  not  construed  to  mean  things  of  dif- 
ferent kinds  from  those  described  by  the 
specific  words,  but  denote  things  of  the  same 
kind  and  for  the  same  use.  Michel  v.  Ameri- 
can Cent  Ins.  Ck>.,  44  N.  Y.  Supp.  882,  835, 
17  App.  DlT.  87. 

Am  ezplaaatory. 

The  use  of  the  word  "other"  in  a  ques- 
tion. In  an  application  for  a  life  policy,  if 


the  applicant's  parents,  etc.,  have  been  af- 
filcted  with  consumption,  scrofula,  Insanity, 
epilepsy,  diseases  of  the  heart,  or  other  here- 
ditary disease,  plainly  indicates  that  the 
question  in  reference  to  the  enumerated  dis- 
eases is  to  be  taken  as  having  reference  to 
a  hereditary  form  only  <^  such  diseases. 
Grldley  r.  Northwestern  Mut  Life  Ins.  Co. 
(U.  8.)  11  Fed.  Gas.  2,  8. 

"Other  equity  cases,"  as  used  in  Laws 
1890,  c  167,  providing  for  the  bringing  of 
an  i(ction  by  a  wife  to  compel  her  husband 
to  support  her,  section  3  of  which  provides 
that  the  practice  in  such  cases  shall  conform 
as  nearly  as  may  be  to  the  practice  in  di- 
vorce cases,  and  the  court  shall  have  power 
to  enforce  its  orders  as  in  "other  equity 
cases,"  implies  that  a  proceeding  under  this 
statute  is  a  proceeding  In  equity.  Bauer  v. 
Bauer,  49  N.  W.  418,  419,  2  N.  D.  108. 

"Other,"  as  used  in  a  statute  providing 
that  grants  on  entries  and  surveys  made  in 
the  life  of  the  late  proprietor  shall  be  made 
out  In  the  same  manner  as  is  by  law  direct- 
ed In  case  of  other  unappropriated  lands, 
Imports  that  the  lands  to  which  the  entries 
in  question  relate  are  also  unappropriated 
lands.  Alexander  v.  Greenup  (Va.)  1  Munf. 
134,  144,  4  Am.  Dec.  541. 

Gen.  St.  1878»  c.  46,  f  8,  provides  that 
the  share  of  real  property  taken  by  a  sur- 
viving husband  or  wife  shall  be  subject,  in 
proportion  with  the  "other"  real  estate,  to 
the  decedent's  debts.  Held,  that  the  term 
"other"  Implies  that  the  real  estate  which  is 
to  share  with  it  the  burden  of  paying  debts 
is  also  the  property  of  the  deceased,  which 
would  not  Include  property  conveyed  by  him 
or  her  during  life.  Goodwin  v.  Kumm,  45 
N.  W.  853,  854,  43  Minn.  408. 

As  used  in  Pub.  St  c.  27,  f  10,  pro- 
viding that  dty  councils  might  appropriate 
a  small  sum  for  arms,  for  the  celebration  of 
holidays,  and  for  other  public  purposes,  "oth- 
er" implies  that  the  celebration  of  holidays 
is  a  public  purpose  within  the  meaning  of  the 
act,  and  indicates  that  purposes  which  are 
"public"  only  in  that  sense  are  Included 
within  its  scope,  although  they  look  more 
obviously  to  increase  the  picturesqueness  and 
interests  of  life  than  to  the  satisfaction  of 
rudimentary  wants,  wbich  alone  were  gener- 
ally recognized  as  necessary.  Hubbard  v. 
City  of  Taunton,  6  N.  B.  157,  140  Mass. 
467. 

"Other,"  as  used  in  a  charter  of  the  city 
of  St  Paul  (Sp.  Laws  1874,  c.  1,  S  3)  con- 
ferring power  to  establish  markets  and  "oth- 
er" public  buildings,  shows  that  markets  was 
used  in  a  restricted  sense,  to  designate  public 
buildings  erected  and  devoted  to  the  use  of 
receiving  for  sale  and  purchase  such  market- 
able articles  for  daily  use  and  consumption 
as  might  be  wanted  to  supply  the  inhabitants 
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of  the  dty.    OLty  of  St  Paul  t.  Traeger,  25 
lilniL  248,  253,  88  Am.  Rep.  462. 

The  phrase  "other  intoxicating  drinks," 
In  28  St  697,  prohibiting  the  sale  of  any 
vinous,  malt,  or  fermented  liqnor,  or  of  any 
other  intoxicating  drinks  whatsoever,  is  to  be 
construed,  not  as  showing  tliat  the  vinous, 
malt,  or  fermented  liquor  must  be  intoxi- 
cating, but  rather  as  showing  that  the  sale 
of  such  liquors  is  prohibited,  whether  intoxi- 
cating or  not  United  States  t.  Gohn,  52 
S.  W.  38,  46,  2  Ind.  T.  474. 

As  iadellnlte  term. 

Where  an  indictment  charged  an  act  to 
have  been  done  by  violence  and  other  means, 
the  'words  "other  means,"  though  if  used 
alone  would  render  the  charge  too  indefl- 
nlte,  being  used  in  connection  with  other 
words,  were  merely  surplusage.  State  t. 
Haney,  19  N.  0.  390,  404. 

The  words  "goods,  wares,  chattels,  im- 
plements, fixtures,  tools,  and  other  personal 
property,"  in  a  chattel  mortgage  so  describ- 
ing the  mortgaged  property,  are  insufficient 
in  falling  to  identify  any  particular  proper- 
ty so  that  it  can  be  known  as  to  what  it  is 
intended  to  apply.  Busklrk  v.  Cleveland  (N. 
Y.)  41  Barb.  610,  611. 

The  phrase  "other  weapons  of  like  kind 
and  description,"  in  an  indictment  charging 
that  the  defendant  carried  concealed  about 
his  person  brass  knuckles  or  other  weapons 
of  like  kind  or  description,  which  alternative 
statement  is  authorized  by  Code,  §  3779,  is 
sufficiently  definite  to  authorize  a  conviction 
for  carrying  any  firearms,  a  knife.  Instru- 
ment or  other  weapon  which  may  be  proved 
to  fall  within  the  class  prohibited — "or  of 
like  kind  or  description."  Bell  v.  State,  8 
South.   133,  89  Ala.  61. 

"Other  philosophical  or  philanthropic 
purposes,"  as  used  in  a  devise  to  trustees  uf 
property,  to  be  by  them  applied  for  the  pro- 
motion of  agricultural  or  horticultural  im- 
provements, or  other  philosophical  or  phil- 
anthropic purposes,  means  purposes  which 
are  not  dissimilar  in  character  from  the 
purpose  specified.  Botch  v.  Bmerson,  105 
Mass.  431,  433. 

Otl&er  Aooidental  causes* 

"Accidental  causes,"  within  the  meaning 
of  Bev.  St.  (§  4386-4388,  forblddhig  inter- 
state carriers  of  animals  from  confining  them 
more  than  28  consecutive  hours  without  un- 
loading for  rest  water,  and  feeding,  imless 
prevented  by  storm  or  other  accidental 
causes,  does  not  include  an  accident  to  a  train 
due  to  negligence.  The  meaning  of  the  gen- 
eral words  "other  accidental  causes"  must  be 
ascertained  by  referring  to  the  preceding  spe- 
cial words.  The  rule  "noscltur  a  soclis"  Is 
clearly  applicable.    A  storm  is  unavoidable 


in  the  sense  that  it  cannot  be  presented. 
"Other  accidental  causes"  must  be  taken  to 
mean  "other  unavoidable  causes."  Newport 
News  &  M.  v.  Co.  T.  United  States,  ei  Fed. 
488,  490,  9  G.  0.  A.  579. 

Other  aotioii* 

The  term  "other  action,^  In  ft  statute 
limiting  every  possessory,  ancestral,  mixed, 
or  other  action  for  any  lands,  tenements,  or 
hereditaments  or  lease  for  a  term  of  years, 
includes  an  action  in  the  nature  of  a  writ 
of  right;  though  a  wilt  of  right  is  omitted 
from  the  section,  and  was  in  a  former  sec- 
tion from  which  the  act  was  copied.  Ellis 
T.  Murray,  28  Miss.  (6  Oushm.)  129,  142. 

Other  aotionaUe  Injury. 

Ck)de  Civ.  Proc.  (  3343,  defines  a  ''per- 
sonal injury"  as  including  libel,  slander, 
criminal  conversation,  seduction,  and  mali- 
cious prosecution ;  also  assault,  battery,  false 
imprisonment,  "or  other  actionable  injury  to 
the  person."  Held,  that  the  phrase  "otiier  ac- 
tionable Injury"  should  be  construed  as  if  it 
had  read  "other  similar  actionable  injury," 
and  hence  did  not  include  an  action  against 
the  master  to  recover  personal  injuries  sus- 
tained through  the  negligence  of  a  servant, 
and  in  such  case  there  was  no  right  to  an 
order  of  arrest  under  sections  1487  and  549, 
authorizing  arrest  in  action  for  personal  in- 
juries. Lasche  r.  Dearing,  53  N.  T.  Supp. 
58,  59,  23  Misc.  Bep.  722. 

Other  acts* 

All  other  acts,  see  "AU.** 

"Other  acts,"  as  used  in  a  mTmidpal. 
charter  authorizing  the  municipality  to  do 
certain  specified  acts  and  all  "other  acts" 
as  natural  persons,  "must  necessarily  be  re- 
strained to  such  other  acts  as  are  authorized 
by  Its  charter,  or  the  statutes  of  the  state  ap- 
plicable to  the  city,  if  any,  and  cannot  be 
construed  to  remove  all  the  limitations  in- 
separable from  corporate  existence,  and  to 
confer  upon  the  city  authority  to  engage 
in  business  of  a  private  nature,  or  to  make 
its  powers  commensurate  with  those  of  nat- 
ural persons.  It  is  not,  therefore^  an  ex- 
press power  to  borrow  money  or  to  issue 
commercial  paper."  Gause  ▼.  Glarksville 
(U.  S.)  10  Fed.  Gas.  96,  98. 

"Other  acts,"  as  used  in  the  charter  of 
a  school  board  authorizing  it  to  sue  for  and 
be  sued,  and  to  purchase,  receive,  and  hold 
property,  real  and  personal,  to  lease,  sell,  and 
dispose  of  the  same,  and  do  all  "other  acts" 
as  natural  persons,  means  other  acts  within 
the  powers  specifically  granted,  but  not  spec- 
ified, and  which  are  necessary  to  be  done  la 
connection  with  the  execution  of  the  enu- 
merated powers.  It  does  not  authorize  sucli 
school  board  to  issue  bonds  for  the  erectioa 
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of  a  schoolhonse.    Erwln  t.  St  Joseph  Board 
of  Public  Schools  (U.  S.)  12  Fed.  680,  682. 

Otker  acvlonltural  prodiiet« 

The  term  "other  asricultural  product  or 
property,"  in  a  statute  in  reference  to  in- 
juries to  growing  fruit,  com,  grain,  or  "oth- 
er agricultural  product  or  property,"  real  or 
personal,  of  any  description  whatever,  can- 
not be  construed  to  include  products  other 
than  agricultural.  Murray  t.  State^  2  S.  W. 
757,  762,  21   Tex.  App.   620,   57  Am.   Rep. 


Oth«r  alieiiatioafl. 

The  words  "other  alienations,**  In  Laws 
185S»  p.  236,  SS  1,  2,  exempting  a  homestead, 
and  proyidlng  that  such  exemption  shall  not 
extend  to  a  mortgage  lawfully  obtained,  but 
sucb  mortgage  or  "other  alienation"  of  such 
land  by  the  owner  thereof  shall  not  be  yalid 
without  the  signature  of  the  wife  of  the 
owner,  applies  to  all  alienations,  and  includes 
a  deed  executed  by  a  husband  alone,  and 
therefore  such  deed  is  void.  Schermerhom  t. 
.Vlahaifie,  8  Pac.  Id9,  202,  34  Kan.  108. 

Otker  Amoiints  dii^. 

"Other  amounts  due,**  as  used  In  ware- 
house receipts  for  whisky  in  barrels,  provid- 
ing that  it  should  be  delivered  after  payment 
of  the  United  States  internal  revenue  tax 
and  all  "other  amounts  due,"  means  proper 
warehouse  charges,  as,  for  instance,  the  stor- 
age charges.  State  Bank  of  City  of  New 
York  V.  Waterhouse.  38  Atl.  904,  008,  70 
Oonn.  76,  66  Am.  St  Rep.  82. 

Other  aniiaals. 

The  words  "other  animals,**  as  used  in 
Rev.  St.  I  4386  [U.  S.  Comp.  St  1901,  p. 
2996],  providing  that  "no  railroad  company 
within  the  United  States  whose  road  forms 
any  part  of  a  line  of  a  road  over  which  cat- 
tle, sheep,  swine,  or  other  animals  are  con- 
Teyed  from  one  state  to  another,"  etc.,  shall 
confine  the  same  in  cars,  boats,  or  vessels  of 
any  description  for  a  longer  period  than  28 
consecutive  Jiours  without  unloading  the 
same  for  rest,  water,  and  feeding  for  a  peri- 
od of  at  least  6  consecutive  hours,  are  suffi- 
ciently comprehensive  to  embrace  horses  and 
nniles,  though  horses  and  mules  are  not 
named  in  the  statute.  Chesapeake  &  O.  Ry. 
Go.  V.  American  Exch.  Bank,  23  S.  El  935, 
»37,  92  Va.  495,  44  L.  R.  A.  449;  United 
States  V.  Louisville  &  N.  R.  Co.  (U.  S.)  18 
Fed.  480,  481. 

In  the  statute  requiring  railroad  com- 
IMinies  to  fence  their  tracks  and  build  cat- 
tle guards,  and  providing  that  "until  fences, 
tpening  gates,  and  farm  crossings,  and  cat- 
tle guards  as  aforesaid  shall  be  made  and 
maintained  such  corporation  shall  be  liable 
in  double  the  amount  of  damages  which  shall 


be  done  by  Its  agents,  engines  or  cars  to 
horses,  cattle,  mules  or  other  animals  on 
such  road,**  the  words  "other  animals'*  in- 
clude sheep  and  hogs.  Henderson  v.  Wa- 
bash, St  L.  &  P.  B.  Ck>.,  81  Mo.  605,  607, 
608. 

Otlner  ftimnal  profits  of  estate. 

A  will  provided  that  a  legatee  should  re- 
ceive rents,  with  timber  felled,  and  "other 
annual  profits"  from  a  certain  estate,  due  the 
testator  at  the  time  of  his  decease.  Held, 
that  tiles  and  bricks  made  on  the  estate 
from  the  soil  thereof,  and  brick  earth  already 
prepared  at  the  time  of  testator's  death, 
passed  to  the  legatee^  the  testator  having 
given  a  key  to  the  meaning  of  all  "other  an- 
nual profits"  by  coupling  these  words  with 
the  phrase  "with  timber  felled."  Stapleton 
V.  Stapleton,  2  Sim.  212,  222. 

Otlier  artiolos. 

"Other  articles  or  things  not  prohibited 
by  law,"  within  the  meaning  of  Act  March 
19,  18S2,  exempting  from  taxation  all  ma- 
chinery used  for  the  manufacture  of  cotton 
or  woolen  goods,  yams,  or  fabrics  composed 
of  these  or  other  materials,  or  for  the  mak- 
ing of  all  kinds  of  machinery  or  implements 
of  husbandry,  or  of  all  other  things  or  arti- 
cles not  prohibited  by  law,  by  a  well-known 
rule  of  statutory  interpretation  must  be  re- 
ferred to  the  particular  words  which  they 
immediately  follow,  and  cannot  include  only 
articles  or  things  ejusdem  generis  with  those 
specifically  enumerated,  unless  the  text  clear- 
ly requires  that  the  general  words  shall  be 
construed  in  their  larger  signification.  The 
term  does  not  include  ice  factories.  Green- 
ville Ice  &  Coal  Co.  v.  City  of  Greenville, 
10  South.  574,  675,  69  Miss.  86. 

"Other  article,"  as  used  in  Rev.  St  f 
4963,  providing  that  every  person  who  shall 
insert  or  impress  a  notice  of  copyright,  or 
words  of  the  same  import  in  or  upon  any 
book,  map,  chart,  musical  composition,  print, 
cut  engraving,  or  photograph  or  "other  ar- 
ticle" for  which  he  has  not  obtained  a  copy- 
right shall  be  liable  to  a  penalty,  does  not 
mean  any  articles,  whether  copyrighted  or 
not  but  must  be  taken  as  limited  to  other 
articles  which  in  preceding  sections  have 
been  described  as  the  proper  subject  of  copy- 
right, a  part  of  which  only  are  expressly 
enumerated  in  this  section.  Rosenbach  v. 
Dreyfuss  (U.  S.)  2  Fed.  217. 

In  construing  a  statute  providing  that 
there  shall  be  exempt  from  taxation  and  li- 
cense the  capital,  machinery,  and  other  prop- 
erty employed  in  the  manufacture  of  fur- 
niture and  other  articles  of  wood,  the  courtu 
say  that  the  word  "other,"  as  qualifying  ar- 
ticles of  wood,  contributes  to  give  a  re- 
strictive sense  to  the  words  "articles  of 
wood,"  and  satisfies  our  mind  that  the  arti- 
cles of  wood  contemplated  are  such  as  fur- 
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Diture  and  oth«r  like  artlcleB.  Gfirre  t.  City 
of  New  Orleans  6  South.  893,  895,  41  La. 
Ann.  996. 

''Other  articles,"  as  used  In  U  Stat  f 
14,  proTldlng  that  there  shall  b^  excepted 
from  the  operation  of  this  section  the  neces- 
sary household  and  kitchen  furniture,  and 
such  "other  articles"  and  necessaries  of  such 
bankrupt,  etc.,  is  a  yery  indefinite  expression, 
and  might  include  family  pictures,  watches, 
or  clocks,  and  many  other  things  of  small 
value,  but  cannot  be  construed  as  including 
things  of  considerable  value,  when  used  only 
9Lh  things  of  ornament  or  pleasure,  as  gold 
watches  or  pianos,  and  the  like.  In  re 
Thiell  (U.  S.)  23  Fed.  Gas.  917,  918;  In  re 
Williams  (U.  S.)  29  Fed.  Gas.  1820. 

"Other  articles  and  necessaries,"  as  used 
in  a  statute  relating  to  the  property  of  a 
bankrupt  which  should  be  taken  possession 
of  by  his  assignee,  and  providing  that  there 
should  be  exempt  from  the  operation  of  such 
statute  the  necessary  household  and  kitchen 
furniture,  and  such  "other  articles  and  nec- 
essaries" of  such  bankrupt  as  the  assignee 
should  designate  and  set  apart,  having  refer- 
ence in  the  amount  to  the  family,  condition, 
and  circumstances  of  the  bankrupt,  but  al- 
together not  to  exceed  a  certain  specified 
value,  means  only  that  description  of  prop- 
erty which  is  palpably  of  an  immediate  ne- 
cessity to  the  bankrupt  or  his  family,  and 
has  relation  to  things  not  precisely  furniture 
or  wearing  apparel,  but  manifestly  useful  to 
the  individual  or  his  family,  in  a  like  sense. 
"Provisions  in  the  house,  the  common  im- 
plements or  tools  of  trade  by  which  a  day's 
support  is  gained,  may  Justly  be  ranked  in 
that  class,"  and  the  auction  stand  and  fiags, 
as  things  in  daily  use  necessary  to  the  busi- 
ness of  the  bankrupt,  fairly  fall  within  the 
catalogue  of  articles  that  may  be  exempted, 
but  a  fowling  piece,  pistol,  fishing  tackle, 
paintings,  etc.,  or  watch,  are  not  necessaries 
within  the  purview  of  the  act  In  re  Lud- 
low, 1  N.  Y.  Leg.  Obs.  822,  323. 

Act  Nov.  30,  1865,  entitled  "An  act  to 
amend  an  act  entitled  'An  act  for  the  better 
protection  of  religious  meetings,  agricultural 
fairs  and  other  lawful  assemblages  of  the 
people,'  approved  March  3,  1859"  (Acts  1865, 
Sp.  Sess.  p.  201),  provided  that  no  person 
not  the  owner  of  the  real  estate,  and  not  car- 
rying on  his  regular  business  at  the  usual 
place  of  transacting  the  same,  shall  sell  or 
otter  for  sale  any  drinks  "or  othor  articles" 
within  a  mile  of  the  place  where  such  assem- 
blage is  being  held.  Held,  that  the  inten- 
tion of  the  statute  was  not  alone  to  prevent 
the  sale  of  drinks  nearer  the  locus  of  such 
public  assemblage,  but  the  term  "other  arti- 
cles" had  a  broad  signification,  and  included 
within  the  prohibition  the  keeping  of  an 
eating  house  and  stand  by  an  itinerant  ven- 
der, though  he  sold  articles  intended  to  be 


drank  and  eaten  not  mentioned  In  the  flta^ 
ute  by  name.  State  v.  Solomon,  83  Ind.  450^ 
452. 

"Other  articles,"  as  used  in  an  assign- 
ment to  a  trustee  for  the  benefit  of  creditors 
of  certain  specified  property  and  other  ar- 
ticles, is  equivalent  to  the  phrase  "all  other 
articles."  Dowdel  v.  Hamm  (Pa.)  2  Watts, 
61,64. 

The  general  borough  law  of  Pennsylva- 
nia of  1851  (Purd.  Dig.  202,  pi.  58)  gives  to 
all  boroughs  "the  power  to  make  all  regula- 
tions respecting  markets  and  market  days, 
the  hawking  and  peddling  of  market  produce 
and  other  articles  in  the  borough,"  etc.  In 
construing  this  provision,  the  court  said: 
"The  peddling  of  'other  articles'  beside  maiv 
ket  produce  includes  everything  which  may 
be  disposed  of  by  the  method  called  hawking 
and  peddling,  and  we  cannot  say  that  this 
does  not  include  canvassing  from  house  to 
house,  and  soliciting  orders  for  books."  Bor- 
ough of  Warren  r.  Geer,  11  Atl.  415,  416, 
117  Pa.  207. 

"Other  articles  of  traffic,"  within  the 
meaning  of  a  statute  making  it  a  misde- 
meanor to  expose  to  sale  or  gift  any  spiritu- 
ous or  other  liquors,  or  any  provisions,  or 
"other  articles  of  traffic"  in  certain  places, 
is  not  to  be  restricted  to  articles  of  like 
nature  to  those  enumerated,  but  the  prohibi- 
tion is  against  exposing  to  sale  or  gift  any 
article  of  traffic,  the  enumeration  being  mere- 
ly of  such  articles  as  would  be  most  likely 
to  be  exposed  and  most  obnoxious  to  the 
prohibition.  Riggs  T«  State,  75  Tenn.  (7 
Lea)  475,  476. 

Other  liaUee. 

The  meaning  of  the  words  "other  bailee" 
in  Wag.  St.  p.  469,  (  37,  making  it  criminal 
for  any  carrier  or  "other  bailee"  to  embez- 
zle, etc.,  is  not  limited  by  the  rule  of  ejus- 
dem  generis  to  apply  only  to  carriers.  State 
V.  Broderick,  7  Mo.  App.  19,  20. 

Other  bank* 

The  charter  of  a  bank  provided  that 
promissory  notes  made  payable  at  the  prin- 
cipal office  of  that  bank  or  at  any  of  its 
branches  "or  any  other  bank"  shall  be  pla- 
ced on  the  footing  of  foreign  bills  of  ex- 
change indorsed  to  and  delivered  to  the  char- 
ter bank.  Held,  that  the  term  "other  bank" 
meant  only  incorporated  or  legalized  banks, 
and  was  not  intended  to  include  mere  private 
institutions.  Campbell's  Ex'r  v.  Farmers' 
Bank  of  Kentucky,  73  Ky.  (10  Bush)  15% 
155. 

Other  beasts. 

In  United  States  t.  Gideon,  1  Minn.  292 
(Oil.  226),  it  was  held  that  the  malicious 
killing  of  a  dog  was  not  an  indictable  of- 
fense under  a  statute  providing  that  every 
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penoD  who  sball  willfolljr  and  malldoiuily 
kill,  maim,  or  diaflgore  any  horaea,  cattle, 
or  ''other  beaata*'  of  another  peraon  ataall  be 
ponished,  etc.  Patton  t.  State,  19  8.  BL 
734,  03  6a.  Ill,  24  L.  B.  A.  782. 

Othar  beTermcea. 
Uwa  1886,  p.  161,  f  1,  entitled  "An'act 
to  protect  the  property  of  manufacturera, 
bottlers,  and  dealera  in  mineral  watera,  aoda 
water,  and  other  beveragea  from  loaa  of 
sypbons,  bottlea,  and  bozea,"  doea  not  protect 
the  manufacturer  of  a  liquid  preparation 
used  as  a  beverage,  and  known  aa  *'Wild 
Cherry  Bittera,"  since  the  words,  "or  other 
beveragea,"  aa  used  in  the  act,  refer  to  the 
class  known  aa  ''mineral  waters"  or  "soda 
water.**  State  y.  Dinnlaae,  19  8.  W.  92,  88, 
109  Mo.  484. 

Otiier  bvUdlnsa. 
See  "Building.'* 

"Other  building,^  within  the  meaning  of 
a  statute  making  it  burglary  for  any  peraon 
tu  break  or  enter  any  shop,  atore,  booth, 
tent,  warehouse,  or  other  building,  meana  a 
building  of  like  kind  with  those  enumerated, 
and  doea  not  therefore  embrace  a  chicken 
bonse.  State  t.  Schuchmann,  88  S.  W.  85, 
36,  34  a  W.  842,  138  Mo.  111.  Contra,  see 
Gillock  V.  People,  49  N.  B.  712,  713,  171  111. 
307;  State  t.  Rogera,  89  Pac.  219,  220,  54 
Kan.  683»  deciding  that  a  courthouae  waa  in- 
cluded. 

Other    Irasiiieaa,    trade,    avoeatloaiy    or 
profession. 

"Other  buaineaa,"  aa  used  in  Act  1872, 
designed  to  aecure  money  due  for  labor  and 
seryices  rendered  by  any  miner,  mechanic, 
laborer,  or  clerk  from  any  peraon  or  peraona 
or  charter  company  employing  clerks,  min- 
ers, mechanica,  or  laborers,  either  aa  ownera, 
lessees,  contractors,  or  underowners  of  any 
works,  mines,  manufactory,  or  "other  busi- 
ness" where  clerks,  miners,  or  mechanica  are 
employed,  is  not  sufDciently  comprehensive 
to  embrace  cutting  and  driving  logs.  The 
preceding  worda  designating  particular 
branches  of  buainesa  with  which  the  idea  of 
permanency  and  completeness  in  a  certain 
sense  is  always  aaaodated  control  the  mean- 
ing of  the  more  general  expreasion,  "other 
bnsineaa,"  used  in  immediate  connection 
therewith.  The  other  business  ia  ejusdem 
generis  with  that  more  particularly  deacribed 
by  the  preceding  worda  of  the  context,  buai- 
ness  of  the  same  general  character,  and  not 
embracing  every  species  of  employment  in 
wbich  the  services  of  others  may  be  render- 
ed.  Appeal  of  Pardee^  100  Pa.  408.  412. 

Act  June  18,  1888,  amende  Act  April  9, 
1872,  so  aa  to  greatly  enlarge  the  daaaea  of 
employes  whose  wages  due  from  any  person 
or  persons  or  chartered  company  employing 
clerks,  minera,  mechanics,  or  laborera,  ei- 


ther aa  ownera,  leasees,  contractors,  or  oiider- 
ownera  of  any  works,  mines,  manufactory, 
or  "other  buainess,*'  shall  be  a  lien  on  the 
property,  and  entitled  to  a  preference  in 
payment  Held,  that  the  worda  "or  other 
business*'  in  the  act  of  1883  should  not  be 
limited  to  business  of  the  same  general  na- 
ture aa  thoae  specifically  enumerated,  which 
waa  the  conatructlon  given  to  the  act  of 
1872,  but  the  claas  of  employers  is  enlarged, 
by  necessary  implication,  to  correspond  with 
the  classes  of  employes  enumerated  in  the 
act,  and  the  words  "other  business,*'  in  the 
act,  include  all  klnda  of  business  in  which 
any  of  the  classes  of  employes  named  in  the 
act  are  engaged.  Sproul  t.  Murray,  27  Atl. 
303,  304,  156  Pa.  293. 

The  term  "other  buaineaa,"  in  the  act 
of  April  9,  1872,  as  amended  by  the  act  of 
June  13, 1888,  making  the  wagea  of  employes 
in  certain  designated  businesses  and  other 
business  a  preferred  claim,  does  not  Include 
the  businesa  of  a  skating  rink,  aa  the  statute 
makes  no  reference  to  placea  of  amusement 
Merriam  v.  Mullett  2  Pa.  Go.  Gt  B.  860,  862. 

"Other  buaineaa,  trades,  avocationa  or 
profeasions,"  within  the  meaning  of  a  atat- 
ute  conferring  upon  the  city  of  St  Joaeph 
the  power  of  licensing,  taxing,  and  regulat- 
ing auctioneera,  grocera,  commiasion  mer- 
chanta,  retailers,  merchanta,  hotel  and  inn 
keepera,  boarding  houaea,  public  buildings, 
public  grounds,  concerts,  photographists,  ar- 
tists, agenta,  porters,  runners,  drummers, 
public  lecturers,  public  meetings  and  shows, 
real  eatate  agenta  and  brokera,  horae  and 
cattle  dealera,  beerhouaea,  patent  right  deal- 
era,  inspectors,  gaugera,  atock  yard  and  wag- 
on yard  proprietors,  mercantile  agenta  and 
insurance  agenta,  banking  and  other  corpora- 
tions and  inatitutiona,  atreet  railroad  cars, 
coachea,  omnibuaes,  carta,  draya.  Job  wag- 
ons, ice  wagona,  and  other  vehiclea,  and  all 
other  business,  tradea,  avocations,  or  profes- 
sions whatsoever,  doea  not  include  an  ab- 
stracter of  titles,  though  it  may  be  admitted 
that  the  worda  are  aufflciently  comprehen- 
aive  to  embrace  the  avocation  if  they  were 
considered  as  standing  alone,  independent  of 
the  preceding  parta  of  the  aection  and  other 
provisions  of  the  statute  in  pari  materia; 
but  it  is  among  the  well-recognized  rules  of 
construction  that,  when  a  particular  enumer- 
ation of  worda  is  followed  by  general  terms 
or  words,  the  latter  are  to  be  understood  as 
limited  in  their  scope  and  application  to  the 
business  and  thing  of  the  same  kind  and 
character  as  those  specified  in  the  preceding 
part  City  of  St  Joseph  v.  Porter,  29  Mo. 
App.  605-668. 

The  words  "all  other  buaineaa,  tradea, 
avocations  or  professions,"  in  St  Louis  City 
Charter,  authorizing  the  dty  by  ordinance 
to  license,  tax,  and  regulate  auctioneera,  gro- 
cera, merchanta,   retailera,  hotels,   boarding 


OTHBB 


6076 


OTHfiB 


houaea,  tenement  honsefl,  ofBce  boildlngs, 
public  halls,  public  grounds,  concerts,  photog- 
raphers, artists,  agenta,  portera,  ronners, 
drummers,  public  lecturers,  public  meetings 
and  shows,  real  estate  agenta  and  brokers, 
horse  and  cattle  dealera,  beerhouses,  patent 
right  dealers,  inspectors  and  gangers,  stock- 
yard proprietors,  examiners  of  titles,  con- 
veyancera,  mercantile  agencies,  insurance 
companies,  banking  or  other  incorporations 
or  institutions,  street  railroad  cars,  hackney 
carriages,  omnibuses,  carts,  drays,  and  all 
other  vehicles,  and  "all  other  business, 
trades,  avocations  or  professions**  whatever, 
cannot  be  made  to  include  persons  not  of 
the  same  generic  character  or  class  as  the 
enumerated  persons,  and  therefore  the  char- 
ter does  not  authorize  the  city  to  license  law- 
yers. City  of  St  Louis  T.  Laughlin»  49  Mo. 
609,  664. 

Other  oars* 

"Other  cars,'*  as  used  in  Laws  1893,  c. 
220,  providing  that  every  railroad  company 
shall  be  liable  for  injuries  caused  by  negli- 
gence to  employes  engaged  in  operating  pas- 
senger or  freight  or  other  trains,  engines, 
or  cars,  will  include  hand  cars,  and  not  mere- 
ly cars  used  in  operating  trains  on  the  road, 
under  the  rule  ejusdem  generis.  Benson  v. 
Chicago,  St  P.,  M.  &  O.  Ry.  Co.,  77  N.  W. 
798,  799,  76  Minn.  163,  74  Am.  St  Bep.  444. 

Other  eases* 

"Other  cases,"  as  used  in  Act  1836,  f  17, 
giving  a  right  of  appeal  in  all  actions,  suits, 
controversies,  etc.,  on  cases  arising  under 
any  law  of  the  United  States  granting  or  con- 
ferring on  inventors  the  exclusive  right  to 
their  inventions  when  the  sum  in  dispute  is 
below  the  value  of  $2,000,  and  in  all  "other 
cases"  in  which  the  court  shall  deem  it  rea- 
sonable to  allow  the  same,  refers  to  the  cases 
described  in  that  section  and  in  which  the 
matter  in  dispute  Is  below  $2,000.  Wilson 
V.  Sanford,  61  U.  S.  (10  How.)  99,  101,  13  L. 
Bd.  844. 

The  words  "powers  usual  in  other  cases" 
in  How.  Ann.  St  c.  93,  f  10,  providing  that 
on  the  report  of  the  commissioners  appoint- 
ed by  a  court  of  record  to  ascertain  the  dam- 
ages sustained  by  the  owners  of  real  estate 
taken  by  railway  companies,  the  court  on 
motion  shall  confirm  the  same,  unless,  for 
good  cause  shown  by  either  party,  "said 
court  as  to  the  confirmation  of  such  report 
shall  have  the  powers  usual  in  other  cases," 
refers  to  the  powers  of  courts  in  the  confir- 
mation of  reports  made  to  such  court  by  some 
body  or  person  authorized  by  law  to  make 
them  in  accordance  with  the  known  practice 
of  the  court;  and  since  neither  the  practice 
in  chancery  causes  with  reference  to  the  con- 
firmation of  reports  made  by  court  commis- 
sioners or  other  officers  of  the  court  nor  the 
statute  provisions  with  relation  to  the  re- 


ports of  commissioners  of  the  court,  extends 
further  than  to  the  mere  setting  aside  of  the 
reports  for  exertions  thereto,  and  does  not 
authorise  the  appointment  of  new  or  differ- 
ent commissioners,  the  words  "power  lunial 
in  other  cases"  meant  the  powor  to  set  aside 
by  the  court,  but  not  to  appoint  neve  com- 
missioners. Bachus  T.  Gartner,  60  N.  W. 
646,  660,  89  Mich.  209. 

Other  essualtj. 

"Other  casualty,**  as  used  in  Rot.  St.  | 
8221,  abating  tax  on  distilled  spirits  destroy- 
ed while  in  a  bonded  warehouse  by  flre  or 
other  casualty,  means  an  accidental  destmc- 
tion  by  some  cause  of  like  character  and  op- 
eration as  fire,  such  as  lightnings,  floods,  cy- 
clones, storms,  or  some  uncontrollable  force 
which  ordinary  foresight  and  prudence  could 
not  guard  against  nor  prevent  and  hence 
spirits  lost  by  the  warping  of  barrels  from 
unusual  and  excessive  heat  abnormal  evap- 
oration caused  by  such  heat,  or  the  existence 
of  undiscoverable  wormholes  within  the  bar- 
rels, was  not  a  loss  within  the  meaning  of 
the  statute.  Crystal  Spring  Distillery  Co.  v. 
Oox  (U.  8.)  49  Fed.  666,  669, 1  O.  0.  A.  865. 

Other  eauses* 

As  used  in  Gen.  Laws  1865,  c.  189,  f  2, 
authorizing  the  board  of  supervisors  of  M. 
county  to  remove  an  inspector  of  the  house 
of  correction  for  certain  specified  causes  or 
"other  causes"  satisfactory  to  said  board, 
"other  causes"  is  to  be  considered  as  mean- 
ing "other  kindred  cause  showing  that  it  is 
improper  that  the  incumbent  should  be  re- 
tained in  office."  State  v.  McGarry,  21  Wis. 
496,  498. 

"Other  causes,"  as  used  in  a  report  of  ap- 
praisers appointed  to  fix  the  full  amount  of 
the  loss,  and  stating  that  taking  into  con- 
sideration the  condition  of  the  property,  and 
making  deductions  for  depreciations  and 
"other  causes,"  will  be  held  to  mean,  under 
the  maxim  of  ejusdem  generis,  such  causes 
as  might  tend  to  fix  the  full  amount  of  such 
loss,  and  to  aid  them  in  making  an  award 
equivalent  to  damages  sustained.  Stemmer 
V.  Scottish  Union  &  National  Ins.  Co.,  63  Pac. 
498,  601,  83  Or.  66. 

The  "other  causes"  mentioned  in  a  stat- 
ute giving  a  wife  the  privileges  of  a  free 
trader  whenever  her  husband,  from  drunken- 
ness, profligacy,  or  "other  cause,"  shall  neg- 
lect or  refuse  to  provide  for  his  wife,  or 
shall  desert  her,  does  not  apply  to  the  tempo- 
rary inability  of  the  husband  to  support  his 
wife  by  reason  of  sickness.  "There  must  be 
a  desertion  or  a  neglect  or  refusal  upon  the 
part  of  .the  husband,  something  that  involves 
the  willful  nonperformance  of  a  duty  on  his 
part"  King  v.  Thompson,  87  Pa.  865,  869, 
30  Am.  Bep.  364. 
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Other  dioses  la  aetl«MU 

A8  uaed  in  Rev.  St  f  629,  declaring  that 
DO  circuit  court  sball  have  lurisdiction  of 
aD7  suit  to  recover  the  contents  of  any  prom- 
issory note  or  "other  chose  in  action'*  in  fa- 
Tor  of  an  assignee  unless  the  suit  might  have 
been  prosecuted  in  such  court  if  no  aaslgn- 
ment  had  been  made,  the  phrase  "other  chose 
in  action"  is  broad  enough  to  comprehend 
any  claim,  whether  liquidated  or  not,  which 
is  the  subject  of  assignment,  and  did  not  con- 
fiDe  the  scope  of  the  section,  therefore,  to 
choses  in  action  evidenced  by  transferable 
paper.  Gorbln  v.  Black  Hawk  Coimty,  105 
U.  S.  659,  665,  26  L.  Ed.  1136. 

Other  ehildren* 

"Other  children,'*  as  used  in  a  will  pro- 
riding  that  after  the  death  of  the  decedent's 
wife  the  estate  should  be  divided  among 
their  surviving  children,  the  sons'  shares  to 
be  given  to  them  absolutely,  and  the  shares 
of  the  daughters  to  be  assigned  to  a  trustee 
and  the  income  applied  to  the  benefit  of  the 
daughters  and  their  husbands  during  life, 
and  after  their  death  the  trust  property  to  vest 
in  their  respective  issue,  if  any,  and,  if  none, 
to  "go  to  my  other  children  or  their  Issue," 
should  not  be  construed  to  mean  all  of  the 
testator's  children,  but  to  mean  those  who 
survive  the  son  or  daughter  so  dying.  Lee 
▼.  Welch.  39  N.  E.  1112,  1113,  163  Mass.  812. 

The  words  "other  children,"  in  a  will  in 
which  testator  devises  certain  of  his  lands 
to  bis  son  A.  and  other  lands  to  his  son  0., 
and  providing,  if  the  sons  should  die,  or  ei- 
ther of  them,  without  child  or  children,  the 
real  estate  given  to  them  or  either  of  them 
should  go  to  testator's  other  children,  share 
and  share  alike,  were  construed  to  Include 
one  of  the  sons  who  died  leaving  a  child. 
Brooks  V.  Klpp,  35  AU.  658,  661,  54  N.  J.  Eq. 
462. 

Other  efvU  prooeedimgs. 

"Other  civil  proceedings,"  as  used  in 
Code  1851,  includes  all  proceedings  for  spe- 
cial relief  which  cannot  be  Included  within 
the  term  "civil  or  criminal  actions,"  and  the 
words  are  Intended  to  represent  proceedings 
of  a  speeial  or  Independent  character,  such 
as  contempt,  injunction,  mandamus,  infor- 
mation, etc  Kramer  T.  Rebman,  9  Iowa, 
114. 118. 

Other  eonditioiis. 

A  bin  of  lading  stating  that  the  goods 
are  to  be  delivered  on  the  payment  of  the 
agreed  freight  "and  other  conditions"  means 
that  before  a  consignee  was  entitled  to  de- 
liyery  he  was  bound  to  make  a  payment  be- 
yond the  freight,  and  to  make  other  pay- 
ments specified  in  the  charter  party,  such 
as  demurrage,  when  demurrage  Is  mentioned 
tbereUL  Smith  T.  Sleveklng,  4  E.  &  B.  945, 
961. 


Other  eomtraeta. 

"Other  contracts,"  within  the  meaning  of 
Code,  S  2594,  providing  that  actions  on  prom- 
issory notes,  bonds,  or  other  contracts,  ex- 
press or  implied,  for  the  payment  of  money, 
must  be  prosecuted  in  the  name  of  the  par^ 
really  interested,  whether  he  has  the  legal 
title  or  not,  includes  contracts  of  fire  insur- 
ance. Insurance  Go.  of  North  America  v. 
Forchelmer,  5  South.  870,  875,  86  Ala.  541. 

Other  eontrlvaaee. 

Under  Act  March  25,  1886,  making  it  a 
felony  to  set  up,  carry  on,  or  conduct  a  keno 
bank,  faro  bank,  or  other  machine  or  con- 
trivance used  in  betting,  it  is  held  that  the 
term  "other  machine  or  contrivance"  must, 
under  the  rule  of  ejusdem  generis,  be  limited 
to  such  as  are  similar  In  character  to  a  faro 
or  keno  bank,  and  that  hence  the  game  of 
oontz,  played  with  dice  on  a  table  or  other 
surface,  by  betters,  does  not  come  within  the 
meaning  of  the  term  "other  machine  or  con- 
trivance." Commonwealth  t«  Kammerer 
(Ky.)  13  S.  W.  108. 

Other  oorporatlons. 

Gomp.  Laws  1871,  c.  130,  |  9,  provides 
that,  when  any  Judgment  shall  be  recovered 
against  any  turnpike  or  "other  corporation" 
authorized  to  receive  toll,  the  franchise  of 
such  corporation  may  be  taken  on  execution, 
etc.  Section  13  provides  that  the  officer's  re- 
turn shall  transfer  to  the  purchaser  all  the 
privileges  belonging  to  such  corporation  so 
far  as  relates  to  the  right  of  demanding  toll, 
and  the  officer  shall  deliver  possession  of  all 
the  toll  houses  and  gates  belonging  to  such 
corporation.  Held,  that  the  words  "other 
corporation,"  as  used  in  section  9,  when  read 
In  connection  with  section  13,  meant  other 
corporations  having  tollhouses  and  tollgates 
of  the  same  general  nature  and  kind  as  turn- 
pike and  toll-road  corporations,  and  hence 
did  not  include  nor  apply  to  telephone  com- 
panies. Ripley  ▼.  Evans,  49  N.  W.  504,  507, 
87  Mich.  217. 

The  words  "other  corporations,"  in  Acts 
1877,  p.  188,  entitled  "An  act  to  secure  the 
payment  of  wages  or  salaries  to  certain  em- 
ployes of  railway,  canal  steamboat,  and  other 
corporations,"  and  giving  such  employes  a 
prior  lien  on  the  franchises,  etc.,  of  the  com- 
panies, must  be  construed,  by  the  maxim 
"noscltur  a  sodis,"  to  mean  corporations 
ejusdem  generis.  If  we  give  the  title  the 
broad  signification  claimed  for  It  by  the  ap- 
pellants, and  make  the  words  "other  cor- 
porations" mean  corporations  of  every  class, 
as  well  as  corporations  for  transportation 
purposes,  the  title  of  the  act  would  not  ex- 
press Its  object,  and  the  act  would  be  ob- 
noxious to  the  constitutional  requirement. 
Growther  v.  Fidelity  Ins.,  Trust  &  Safe-De- 
posit Go.  (U.  S.)  85  Fed.  41,  42,  29  G.  G.  A.  1. 
See»  also.  Fidelity  Ins.  &  Safe  Deposit  Go.  t. 
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Shenandoah  Iron  Oo.  (U.  S.)  42  Fed.  872,  877. 
Hence  the  act,  In  attempting  to  give  a  prior 
lien  to  employes  of  mining  and  manufactur- 
ing companies,  was  unconstitutional  as  not 
expressing  such  object  in  the  title.  Fidelity 
Ins.  &  Safety  Deposit  Co.  ▼.  Shenandoah  Iron 
Co.  (U.  S.)  42  Fed.  372,  377. 

Code  Civ.  Proc.  f  1276,  proTlding  that 
any  religious,  benevolent,  literary,  scientific 
''or  other  corporation,*'  or  any  corporation 
having  or  being  known  by  the  name  of  any 
benevolent  or  charitable  society,  may  apply 
to  the  superior  court  for  a  change  in  its  cor- 
porate name.  Is  not  restricted  in  its  applica- 
tion to  corporations  of  the  kind  especially 
enumerated,  but  applies  also  to  corporations 
organized  for  profit  In  re  La  Societe  Fran- 
caise  d'Epargnes  et  de  Prevoyance  Mutuelle» 
128  Cal.  525,  530,  56  Pac.  458,  400. 

Otber  oosts* 

The  phrase  "other  costs,"  In  a  note  for 
a  certain  sum  with  attorney's  fees  and  other 
costs  in  case  the  holder  is  obliged  to  enforce 
payment  at  law,  renders  the  note  nonnego- 
tiable,  since  it  cannot  be  construed  as  simply 
referring  to  the  legal  costs  collectible  In  case 
of  an  action  fixed  and  determined  by  statute. 
Such  phrase  renders  the  amount  due  uncer- 
tain. Johnson  ▼.  Schar,  70  N.  W.  838,  839, 
9  S.  D.  536. 

Otber  eouAsel. 

"Other  counsel,"  as  used  In  Or.  Prae. 
Act,  S  354,  providing  that  the  district  attor- 
ney or  other  counsel  for  the  people  must 
open  the  cause  and  offer  the  evidence  in  sup- 
port of  the  indictment,  means  private  coun- 
sel. People  V.  Biles,  6  Pac.  120,  121,  2  Idaho 
(Hash.)  114. 

Otber  oovrt* 

As  used  in  Rev.  St  p.  615,  If  If  5,  pro- 
viding that  actions  arising  under  the  ordi- 
nance of  a  town  should  be  brought  before 
a  justice  of  the  peace  residing  within  the 
town,  or,  if  there  were  none  such,  then  be- 
fore any  justice  of  the  peace  of  the  county 
or  other  court  of  competent  jurisdiction, 
*'other  court"  means  some  one  already  estab- 
lished by  existing  law,  such  as  the  probate 
court    People  v.  Curley,  5  Colo.  412,  415. 

Other  oraf  t* 

"Other  craft,**  as  used  in  7  &  8  Geo.  IV, 
c.  75,  f  37,  forbidding  any  person  not  a  free- 
man to  navigate  on  certain  waters  any  wher- 
ry, lighter,  or  other  craft,  meant  craft  of  the 
same  kind  as  wherry  or  lighter,  and  would 
not  include  a  steam  tug,  though  such  vessel 
might  ordinarily  be  included  within  the  term 
'*craft."  Reg.  v.  Reed,  28  Bug.  Law  &  Eq. 
133,  136. 


Rev.  St  I  4426  [U.  S.  Comp.  St  1901,  p. 


every  ferry  boat,  canal  boat,  yacht,  or  ••other 
small  craft  of  like  character"  propelled  by 
steam  shall  be  inspected,  should  not  be  con- 
strued to  apply  to  a  small  pleasure  boat  29 
feet  long  and  7  feet  wide,  without  deck,  pro- 
pelled by  a  small  steam  engine  with  a  cylin- 
der of  9  inches  stroke  and  3%  inches  diame- 
ter, run  occasionally  by  its  owners  for  amuse- 
ment on  Buffalo  Bayou  below  Houston*  Tex. 
United  States  v.  The  MolUe  (U.  S.)  26  Fed. 
Oaa.  1290,  1292. 

The  term  '1)oat8,  vessels  and  other 
craft,"  in  St  7  A  8  Geo.  IV,  c.  75,  (  67,  au- 
thorizing by-laws  for  the  government  ot 
"boats,  vessels  and  other  craft"  to  be  rowed 
or  worked,  includes  steamboats.  Tlsdell  t. 
Combe,  7  Adol.  &  B.  788,  790. 

Other  eredltonu 

In  construing  a  clause  In  a  composition 
agreement  stating  that,  "in  consideration  of 
other  creditors  accepting  a  like  percentage  of 
their  respective  claims  and  demands  against" 
the  debtor  'in  full  settlement  and  compro- 
mise thereof,"  the  court  said:  "The  term  'oth- 
er creditors,'  as  here  used,  must  be  construed 
as  meaning  all  other  creditors."  M.  A.  Seed 
Dry-Plate  Co.  v.  Wonderlicht  69  Minn.  288» 
72  N.  W.  122,  128. 

Other  orlme. 

"Other  crime,'*  as  used  in  Const  art  8, 
1 8,  which  disfranchises  all  persons  who  shall 
have  been  convicted  of  treason,  embezzle- 
ment malfeasance  in  office,  larceny,  bribery, 
or  other  crime  punishable  by  imprisonment 
in  the  penitentiary,  while  it  applies  to  all 
felonies  not  specifically  named,  includes  all 
grades  of  larceny  or  other  offenses  particu- 
larly named,  whether  felonies  or  misdemean- 
ors.   Anderson  v.  State,  72  Ala.  187,  189. 

"Other  crime,"  as  used  in  the  Constitu- 
tion and  laws  of  the  United  States  and  the 
statutes  of  Massachusetts  relative  to  the  sur- 
render of  fugitives  from  justice,  means  any 
offense  indictable  by  the  laws  of  the  state 
demanding  the  surrender  of  the  alleged  crim- 
inal. In  re  Brown,  112  Mass.  409,  411,  17 
Am.  Rep.  114. 

In  construing  the  provision  of  the  fed- 
eral Constitution  relating  to  the  surrender  of 
fugitives  from  justice  by  the  states,  the 
courts  say  that  it  is  quite  possible  that  the 
general  term  "other  crime"  in  the  Constitu- 
tion should  be  limited,  by  the  words  which 
precede  it  so  as  to  include  only  crimes  of  a 
single  genus— to  those  which  may  be  denom- 
inated "felonies."  In  re  Greenough,  81  Vt 
279.  287. 


Otlier  dai&seroiM  trade  or  business* 

A  covenant  not  to  erect  or  permit  upon 
the  premises  conveyed  any  brewery,  distil- 
lery, or  "other  dangerous  trade  or  business" 
8029],  declaring  that  the  hull  and  boilers  of ;  should  be  construed  to  mean  any  business 
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wbich  iB  as  dangeromi  as  the  bnilnen  wmch 
la  prohibited  by  ezpreaa  designation.  Atlan- 
tic Dodc  Co.  Y.  Leayitt  (N.  Y.)  60  Barb.  135, 
14L 

OtfcAV  deadly  we»p«B* 

"Other  deadly  weapons  of  like  kindt"  as 
afled  in  Code,  f  1005,  making  It  indictable  for 
one  to  carry  concealed  about  his  person  any 
pistol,  bowie  knife,  razor,  or  "other  deadly 
weapon  of  like  kind,"  means  weapons  similar 
in  their  deadly  character  to  those  enmnerat- 
ed.    State  t.  Brwln,  91  N.  C.  545,  547. 

As  used  In  St  I  1106,  providing  for  the 
pnnlsliment  of  any  person  who  shall  willfully 
and  maliciously  cut,  strike,  or  stab  another 
with  a  knife,  sword,  "or  other  deadly  weap- 
on." the  phrase  "other  deadly  weapon*'  does 
not  refer  to  guns,  pistols,  knivet,  or  swords, 
or  other  deadly  weapons  mentioned  therein, 
but  embrace  any  deadly  weapon  with  which 
a  person  might  be  wounded,  by  cutting  or 
stabbing,  not  therein  specifically  referred  to. 
Sprague  ▼.  Commonwealth,  58  S.  W.  480,  481. 

Other  depeadeais. 

"Other  dependents,"  in  Rev.  St  I  972, 
proTlding  that  beneficial  associations  may  in- 
clude hi  their  corporate  powers  the  prlyilege 
of  providing  for  the  relief  and  aid  of  the 
families,  widows,  orphans,  or  other  depend- 
ents of  the  deceased  members,  or  assisting 
such  as  may  be  sick,  etc.,  "are  inserted  to  in- 
clude persons  who,  not  being  either  members 
of  the  family  of  the  deceased  nor  his  widow 
or  orphans,  are  yet  dependent  upon  him  in 
some  manner."  Grand  Lodge  Order  of  Her- 
mann-Soehne  y.  Eisner,  26  Mo.  App.  108,  116. 

Otkev  deposltoHes  of  fllth. 

"Other  depositories  of  filth,**  as  used  in 
•  dtj  cliarter  prohibiting  the  construction 
tnd  maintenance  of  sinks,  cesspools,  or  "oth- 
er depositories  of  filth,"  means  such  deposi- 
tories as  are  of  the  same  nature  as  sinks  or 
cesspools,  and  means  such  as  are  constructed 
to  hold  the  waste  matter,  solid  and  fiuid,  un- 
til they  are  emptied  by  natural  causes  (as 
by  percolation  through  the  soil  or  by  evap- 
oration of  the  fluid  matter)  or  by  artificial 
means.  Sprlgg  v.  Town  of  Garrett  Park,  48 
AU.  818,  815,  89  Md.  406. 

Other  disability. 

In  Rev.  St  f  958,  as  amended  by  Act 
Jmie  5,  1900,  permitting  the  allowance  and 
signing  of  the  bill  of  expenses  by  another 
Judge  thereafter   holding   court   when   the 
jtidge  before  whom  the  cause  was  tried  is,  by 
reason  of  death  or  sickness  or  other  disa- 
liility,  unable  to  allow  and  sign  the  same, 
"other  disability"   means  disability  of  like 
cliaracter  to  death  or  sickness,  by  which  the 
trial  judge  is  disabled  from  the  performance 
of  judicial  functions,  and  not  a  disability  aris- 
ing from  temporary  absence  from  the  district 


I  or  circuit  It  means  a  physical  or  mental  dis- 
i  ability  arising  from  either  death,  sickness,  or 
I  insanity,  or  disorder  of  like  character,  by 
I  reason  of  which  the  judge  was  disabled  from 

the  performance  of  Judicial  functions.  West- 
I  em  Dredging  &  Improvement  Co.  v.  Held- 

maier  (U.  S.)  Ill  Fed.  128,  125,  49  O.  0.  A. 

264. 

The  term  '^other  disability^  was  said  by 
;  the  court.  In  Cummlngs  v.  Clark,  15  Yt  653, 
I  in  construing  the  term  as  used  in  a  statute 
!  giving  an  oflOcial  board  jurisdiction  in  case 
j  of  a  vacancy  occurring  in  certain  public  of- 
I  fices  from  nonacceptance,  death,  removal,  in- 
j  sanity,  or  "other  disability,**  '*to  import  such 
I  like  disability  as  had  been  before  enumer- 
ated; that  is,  such  as  wholly  vacated  the  of- 
fice and  left  it  the  same  as  if  there  had  been 
no  appointment"    Turnipseed  v.  Hudson,  50 
Miss.  429,  446,  19  Am.  Bep.  15. 

The  phraAe  "other  legal  disabilities,**  in  a 
limitation  statute  providing  that  if  the  owner 
of  real  estate  shall,  at  the  time  of  a  judicial 
sale  thereof,  be  a  minor,  insane,  or  under  the 
legal  disabilities,  he  shall  have  five  years 
after  such  disability  is  removed  in  which  to 
bring  suit  or  action,  does  not  embrace  non- 
residents in  the  state,  but,  so  far  as  it  refers 
to  absence,  means  out  of  the  United  States. 
Smith  V.  Bryan,  74  Ind.  515-518. 

OthmT  easeaaeat* 

As  used  in  2  ft  8  Wm.  IV,  c.  71,  |  2, 
enacting  that  no  claim  which  may  be  lawful- 
ly made  at  common  law  by  custom,  prescrip- 
tion, or  grant  to  any  way  or  "other  ease- 
ment,** or  to  any  water  course  or  the  use  of 
any  water,  the  words  "other  easement**  mean 
any  other  eJusdem  generis  with  the  way — 
something  that  is  to  be  exercised  on  or  over 
the  soil  of  the  adjoining  owner.  Webb  v. 
Bird,  10  C.  B.  (N.  8.)  268»  286. 

Otlaer  effeots. 

"Other  effects,"  as  used  in  a  bequest 
after  an  enumeration  of  certain  kinds  of  per- 
sonalty, applies  to  things  of  the  same  kind 
as  those  enumerated,  and  a  bequest  of  plate, 
linen,  household  goods,  and  "other  effects'* 
will  not  include  money.  Ivison  v.  Gassiot, 
27  Eng.  Law  &  Eq.  483,  487;  Hotham  v.  Sut- 
ton, 15  Yes.  820,  326. 

Where  a  testatrix  gave  her  daughter  all 
the  plate,  linen,  household  goods,  and  "other 
effects,**  money  excepted,  it  was  held  that 
the  words  "other  effects,**  following  articles 
specified  in  general,  included  such  things  only 
as  were  ejusdem  generis,  but  that  the  excep- 
tion of  money  showed  that  the  words  were 
used  in  their  most  extended  (fense,  as  otheri 
wise  the  exception  would  have  been  unneces- 
sary.   Tefft  V.  Tilllnghast,  7  B.  L  434,  436. 

A  Statute  providing  that  every  person 
who  has,  knowingly  and  designedly,  by  false 
pretense,  obtained  from  any  person  any  mon- 
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ey,  goods,  or  cbattels,  or  "other  effect!"  whal^ 
soever,  with  intent  to  cheat  or  defraud  any 
person,  etc.,  shall  be  punished,  etc^  should 
be  construed  to  embrace  everything  of  a  per- 
sonal character  not  appropriately  and  strictly 
falling  under  the  description  of  money  or 
goods  or  chattels.  They  are  equivalent  to 
the  words  **or  othe^  valuable  thing  whatso- 
ever." People  T.  Stone  <N.  Y^  9  Wend.  182, 
189. 

Otlier  emereeaey. 

Where  one  of  the  rules  f<»  the  regula- 
tion of  a  police  force  declared  that,  in  case 
of  fire,  burglary,  riot,  or  other  emergency, 
the  sergeant  or  patrolman  who  discovers  the 
same  shall  immediately  send  information  to 
the  officer  in  command  at  the  station,  and 
immediately,  take  such  action  as  the  case 
may  require,  held,  that  the  phrase  ''other 
emergency"  should  be  construed  in  the  light 
of  the  preceding  particular  words,  as  mean- 
ing some  offense  of  equal  gravity.  People  v. 
Bell,  8  N.  Y.  Supp.  812.  813. 

Otlier  employes. 

The  phrase  "other  employes,"  as  used  in 
Pol.  Code,  S  1617,  authorizing  boards  of  edu- 
cation and  trustees  of  school  districts  to  em- 
ploy teachers,  ''janitors,  and  other  employes 
of  the  schools,*'  and  to  fix  and  order  paid 
their  compensation,  refers  to  persons  em- 
ployed in  or  about  the  several  schools  and 
school  buildings  in  like  character  and  capac- 
ity to  those  named,  and  does  not  authorize 
the  employment  of  an  attorney.  Denman  T. 
Webster  (Cal.)  70  Pac.  1063,  1064. 

Other  ereotion  or  eaolosvre. 

"Other,"  as  used  in  Pen.  Code,  |  504, 
declaring  that  "the  term  'building,'  as  used 
in  *this  chapter,  includes  a  railroad  car,  ves- 
sel, booth,  tent,  shop,  or  other  erection  or 
Inclosure,"  is  to  be  interpreted  as  including 
things  of  a  similar  nature  to  those  already 
described  by  the  specific  words  found  in  the 
statute.  A  stone  vault  In  a  cemetery,  used 
for  the  Interment  of  dead  bodies,  though 
wholly  above  ground,  is  not  a  building,  with- 
in the  meaning  of  the  section  of  the  Code 
defining  burglary.  People  v.  Richards,  108 
N.  Y.  137,  15  N.  K.  871,  876,  2  Am.  St  Rep. 
378. 

"Other  erection,"  as  used  in  a  statute 
declaring  it  to  be  burglary  to  break  into  any 
railway  car,  vessel,  booth,  tent,  or  shop,  or 
other  erection  or  inclosure,  would  include  a 
factory.  People  v.  Block,  15  N.  Y.  Supp. 
229,  230,  60  Hun»  583. 

"Other  inclosure,"  as  used  in  an  ordi- 
nance prohibiting  licensed  liquor  dealers 
from  constructing,  with  screens,  curtains, 
partitions  of  any  kind,  any  stall,  booth,  or 
other  inclosure  in  any  place  or  room  in  any 
building    wherein    intoxicating    liquors   are 


•old,  wOl  be  held  to  mean  other  sucb  111»  In- 
closure; and  hence  It  does  not  probiblt  the 
use  of  bars,  dgar  counters,  and  teleplione  in- 
closures;  and  ia  not,  therefore,  an  unrea- 
sonable provision.  State  v.  Barge,  84  N.  W. 
911,  913,  82  Minn.  256,  53  L.  R.  A.  42& 

The  term  ''or  other  inclosures,"  as  used 
in  a  city  ordinance  prohibiting  the  ccMistmc- 
tion  of  booths  or  other  inclosures  with 
screens  or  partitions  connected  with  tiie  sa- 
loon, includes  an  inclosure  of  such  a  nature 
that  it  may  be  used  as  a  lounging  room,  where 
the  parties  may  to  some  extent,  if  not  en- 
tirely, be  cut  off  from  the  view  of  the  main 
part  of  the  saloon.  The  result  is  not  af- 
fected in  the  least  by  the  fact  that  no  door 
or  curtain  was  hung  at  the  opening,  where 
the  partition  was  sufficient  to  conceal,  in 
whole  or  in  part,  the  persons  occupying:  the 
back  room.  State  v.  McGregor,  02  N.  W. 
500,  510,  88  Minn.  74. 

Otlier  error. 

"Other  error,**  as  used  in  Act  1809,  f  5, 
providing  that  the  board  of  supervisors  may 
correct  any  manifest  clerical  or  "other  er- 
ror** in  any  assessments  or  returns  made  by 
any  town  officer  to  such  board,  means  one 
of  the  same  or  like  character  as  that  particu- 
larly mentioned — some  error  not  technically 
clerical — but  a  mistake  of  the  same  general 
nature,  and  not  any  more  intimately  con- 
nected with  or  affecting  the  propriety  or  le- 
gality of  the  assessment  or  the  action  of  the 
assessors;  some  error  of  form.  Hermance 
T.  Ulster  County  Sup'rs,  71  N.  Y.  481,  485. 

Other  estate. 

In  Act  1702,  for  securing  estates  given 
to  charitable  uses,  enacting  that  all  sucb 
lands,  tenements,  hereditaments,  "and  other 
estates"  that  have  been  or  hereafter  shall  be 
given  for  the  maintenance  of  the  ministry, 
schools,  etc.,  should  be  exempt  from  taxa- 
tion, the  words  "other  estate'*  are  not  mean- 
ingless, but  may  be  construed  to  mean  mon- 
ey, that  being  an  estate  other  than  lands. 
Atwater  v.  Inhabitants  of  Town  of  Wood- 
bridge,  6  Conn.  223,  227,  16  Am.  Dec  46. 

Other  evldeaoes  of  indebtedaess. 

Rev.  St  c.  83,  S  16,  provides  that  actions 
on  bonds,  promissory  notes,  bills  of  ex- 
change, written  leases,  written  contracts,  or 
other  "evidences  of  indebtedness  in  writing" 
shall  be  commenced  within  ten  years  next 
after  cause  of  action  accrued.  Held,  that 
"other  evidences  of  Indebtedness  in  writing" 
as  here  used  refers  only  to  evidences  of  in- 
debtedness of  a  similar  nature  to  those  par- 
ticularly enumerated,  and  includes  only  con- 
tracts whereof  the  parties  intended  to  put 
the  evidence  in  writing  at  the  time  they 
were  made,  and  hence  can  have  no  applica- 
tion to  verbal  contracts  sought  to  be  proved 
by  subsequent  admissions  in  writing,    yv'ood 
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f  .  WmtLom,  SI  N.  B.  981, 142  DL  269,  M  Am* 
St  Bep.  79. 

Other  false  aacl  trmmMlmnt  meaas. 

The  words  "otber  false  and  fraudulent 
means"  In  an  indictment  charging  one  with 
9edacing  an  unmarried  female  by  persuasion 
and  promises  of  marriage  and  other  false 
and  fraudulent  means,  cannot  be  treated  as 
mere  surplusage.  These  words  were  vital, 
pregnant,  and  full  of  signiflcance.  They 
carried  a  distinct  and  serious  charge  against 
the  accused  not  embraced  in  the  averment 
that  he  had  employed  persuasion  and  prom- 
laea  of  marriage.  Pen.  Code,  f  8087,  in  de- 
fining the  offense,  says  that  it  may  be  com- 
mitted either  by  persuasion  and  promises  of 
or  hy  other  false  and  fraudulent  means;  that 
iB,  means  not  consisting  of  mere  persuasion 
accompanied  by  promises  of  marriage. 
Langston  t.  State,  35  8.  B.  168, 167,  109  Ga. 
153. 

Other  false  pretenses. 

In  constroing  statutes  providing  that 
'^every  person  who,  with  intent  to  defraud 
or  cheat  another,  shall  designedly,  or  by 
color  of  any  false  token  or  writing,  or  by 
any  other  false  pretense,  obtain  from  any 
person  any  money  or  valuable  thing,  shall 
be  punished  by  imprisonment,'*  the  rule  that 
the  term  "other,"  when  used  in  a  statute, 
means  those  things  only  which  are  of  a  kin- 
dred nature  to  those  which  are  mentioned, 
baa  no  application,  because  this  statute  does 
not  attempt  to  enumerate  the  pretenses  that 
shall  be  held  criminal.  False  tokens  are 
mentioned,  but  the  term  is  general,  not  par- 
ticular; and  the  same  may  be  said  of  false 
writings.  The  idea  suggested  to  the  mind  by 
them  is  something  cognizable  to  the  sight  or 
touch.  "Any  other  false  pretense"  Is  a  spe- 
dflcation  equally  general,  and  will  embrace 
other  classes.  The  court  held  that  falsely 
representing  oneself  as  a  storekeeper  was  a 
false  pretense,  within  the  meaning  of  the 
statute.  Hlgler  v.  People,  44  Mich.  299,  6 
N.  W.  664,  666,  88  Am.  Rep.  267. 

Other  fees. 

"Other  fees,**  as  used  in  Act  1846,  |  T, 
for  restricting  the  sale  of  intoxicating  llq- 
Qors,  and  requiring  the  defendant  in  an  ac- 
tion for  a  violation  of  the  act  to  advance  the 
Jury  fee,  and  all  "other  fees"  that  may 
arise  after  the  appeal,  means  such  fees  as 
arise  for  the  services  of  the  clerk  of  the 
court    Levant  v.  Vamey,  82  Me.  180. 

Other  f  elemy. 

The  words  "other  felony"  in  Rev.  St  c 
88, 1  23,  which  declares  that  an  assault  with 
intent  to  commit  murder,  rape,  mayhem,  rob- 
bery, larceny,  or  other  felony  shall  subject 
the  offender  to  imprisonment  in  the  peniten- 
tiary, is  not  to  be  construed  as  limiting  the 


act  to  felonies  only,  and  thus  to  prevent  ap 
anault  with  intent  to  commit  petty  larceny 
from  being  within  the  statute,  but  it  means 
any  other  felony  except  the  particular  fel- 
onies enumerated  in  the  statute.  Kelly  v. 
People,  24  N.  B.  56,  182  Ul.  868. 

The  term  "or  other  felony,"  in  Rev.  St 
I  4409,  providing  that  any  person  who  shall 
break  in  any  building  not  adjoining  or  oc- 
cupied as  a  dwelling  house  with  intent  to 
commit  the  crime  of  robbery,  larceny,  or 
other  felony,  shall  be  punished,  etc,  is  not  a 
limitation  on  what  precedes,  but  is  inserted 
to  extend  the  scope  of  the  section  to  other 
offenses  not  specifically  named  therein.  The 
statute  must  be  read  as  though  instead  of  the 
words  "or  other  felony"  it  had  been  written 
"or  any  other  offense"  for  which  the  offender 
on  conviction  shall  be  liable  by  law  to  be  pun- 
ished by  imprisonment  in  the  state  prison. 
It  includes  the  breaking  and  entering  with 
intent  to  commit  petit  larceny.  Pooler  v. 
State,  78  N.  W.  836,  837,  97  Wia  627;  HaU 
V.  State,  4  N.  W.  1068, 1069,  48  Wis.  688. 

Other  fliud  proeess. 

The  term  "other  final  process,"  in  Rev. 
St  Ind.  1881,  providing  that  property  not 
exceeding  the  value  of  $600,  owned  by  any 
resident  householder,  shall  not  be  liable  to 
sale  on  execution,  or  any  "other  final  pro- 
cess," covers  a  case  where  a  plaintiff,  whose 
entire  property  does  not  exceed  $600,  claims 
as  exempt  the  demand  in  a  suit  and  enables 
him  to  defeat  a  judgment  for  a  greater 
amount  set  up  by  defendant  in  the  action  as 
a  set-off.  Coppage  v.  Gregg,  1  Ind.  App.  112, 
116,  27  N.  B.  570,  571,  572. 

Under  Chancery  Act,  c.  21,  f  46,  provid- 
ing *'that  if  there  shall  be  no  master  in  chan- 
cery, or  commissioner  to  execute  a  decree, 
the  same  may  be  carried  Into  effect  by  exe- 
cution or  other  final  process,  according  to 
the  nature  of  the  case,"  etc.,  the  "other  final 
process"  must  be  understood  to  mean  such 
final  process  as  is  the  practice  of  the  court 
of  chancery  to  issue,  which  are  ordinarily, 
besides  executions,  writs  of  attachment  or 
sequestration,  and  vnrits  of  assistance,  all 
of  which  must  run  in  the  name  of  the  people 
of  the  state  of  Illinois.  Armsby  t.  People, 
20  111.  ao  Peck)  155,  159. 

The  term  "other  final  process^'  in  a  con- 
stitutional provision  exempting  personal 
property  from  execution  sale  or  other  final 
process  was  held  to  be  an  exemption  from 
garnishment;  the  court  saying  that  "to  hold 
otherwise  would  be  a  too  narrow  interpreta- 
tion of  the  constitutional  provision,  founded 
in  humanity  and  benevolence,  and  intended 
to  secure  an  unfortunate  debtor  the  means 
of  livelihood  free  from  the  claims  of  cred- 
itors." Williamson  v.  Harris,  57  Ala.  40,  42, 
29.AnL  Rep.  707. 
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Other  flztnres. 

*'Other  fixtures  for  manufacturing  pur- 
poses," as  used  In  Rev.  p«  669,  proYiding  that 
any  fixed  machinery  or  gearing,  or  **other 
fixtures  for  manufacturing  purposes,'*  should 
be  considered  a  building  for  the  purposes  of 
the  mechanic's  Hen  law,  is  as  comprehensive 
as  the  language  will  admit  of.  Whatever 
appliances  may  be  used  for  the  accomplish- 
ment of  a  given  purpose  through  the  use  of 
fixtures  in  a  manufacturing  establishment 
come  within  its  meaning.  Hughes  v.  Lam- 
bertville  Electric  Light,  Heat  &  Power  Co., 
82  Atl.  69,  53  N.  J.  Eq.  (8  Dick.)  435. 

Other  forms  of  indelvtediiess. 

Where  a  guaranty  was  given  to  corer 
open  account  or  other  forms  of  indebtedness, 
and  remains  In  force  until  notice  to  the  con- 
trary in  writing  by  the  defendant.  It  was  held 
that  the  phrase  *'other  forms  of  indebted- 
nesisi"  was  intended  to  embrace  notes  that 
might  be  given  for  goods  sold  afttf  the  ac- 
counts for  them  had  become  due.  Burt  v. 
Butterworth,  82  Atl.  167,  168,  19  R.  L  127. 

Other  fresh  waters  la  the  state. 

"Other  fresh  waters  of  this  state,"  with- 
in the  meaning  of  Laws  N.  Y.  1879,  c.  543, 
I  23,  which  forbids  the  catching  of  any  fish 
except  minnows  by  other  means  than  by  hook 
and  line  in  certain  waters  of  the  state,  in- 
cluding the  American  waters  of  the  Niagara 
river  above  Niagara  Falls,  and  in  any  other 
of  the  fresh  waters  of  this  state,  or  in  the 
American  waters  of  the  St.  Lawrence  river, 
includes  the  American  waters  of  the  Niagara 
river  below  Niagara  Falls.  People  t.  Gil- 
lette, 11  N.  Y.  Supp.  461,  58  Hun,  602. 

Other  future  eleotloa. 

A  bond  of  surety  for  a  public  officer  dur- 
ing the  time  he  continued  in  office  in  conse- 
quence of  his  election,  or  in  consequence  of 
"any  annual  or  other  future  election,"  meant 
any  future  election  other  than  annual,  or 
whether  annual  or  not;  and  therefore  the 
bond  covered  a  term  to  which  such  officer 
was  elected  by  virtue  of  an  amended  statute 
whereby  he  was  elected  to  the  office  during 
pleasure.  Borough  of  Berwick  upon  Tweed 
V.  Oswald,  8  Bl.  &  Bl.  653,  671. 

Other    KamUins    device,    baah,    taUe, 
maeniwe,  eto. 

The  term  "other  thing,"  in  an  ordinance 
providing  that  no  person  shall  set  up,  keep, 
or  maintain  any  B  O,  A  B  C,  rolly-pooly, 
keno  or  faro  table,  faro  bank,  roulette,  or 
other  instrument,  device,  or  thing,  for  the 
purpose  of  gaming,  does  not  Include  a  lot- 
tery or  a  policy  shop,  as  general  words  In 
a  penal  statute,  when  followmg  an  enumera- 
tion of  particulars,  apply  only  to  cases  of 
the  same  nature  as  those  expressly  mention- 
ed.   Marquis  v.  City  of  Chicago,  27  Ul.  App. 


251,  253;   Moore  t.  Same,  69  IIL  App.  571, 
573. 

Other  device,  within  the  meaning  of  the 
statute  making  it  criminal  to  play  at  games 
by  means  of  any  one  of  certain  desfirnated 
gaming  tables  or  "other  device,"  means  all 
devices  of  every  kind  or  quality  which  have 
the  capacity  to  be  the  instrument  of  playing 
games  of  chance  upon  or  with,  and  includes 
playing  cards.  Eubanks  v.  State,  6  Mo.  450, 
451. 

The  Code,  which  prescribes  the  pnniah- 
ment  for  playing  or  betting  at  any  B  O  or 
ABC  table,  or  at  any  "other  table  of  like 
character,"  or  roulette,  etc.,  embraces  any 
table  on  which  visible,  material,  or  mechani- 
cal means  are  employed  to  dispose  of  money 
or  other  articles  of  value  by  chance,  under 
conditions  of  risk,  and  with  the  result  ot 
profit  to  one  of  the  participants  or  loss  to 
the  other.  Hence  it  would  include  a  table 
on  which  are  placed  articles  of  merchandise 
of  unequal  values,  the  particular  parcel  dis- 
posed of  in  the  given  instance  being  deter- 
mined by  the  revolutions  of  a  spindle,  and 
the  stoppage  of  the  same  c^posite  the  point 
where  the  article  rests  on  the  table,  the  uni- 
form price  of  each  turn  of  the  spindle  being 

10  cents,    Mims  v.  The  State^  14  &  SS.  712, 
88  Ga.  458. 

In  Brown  t.  State,  40  Oa.  689,  692,  the 
words  of  a  penal  statute,  "any  B  O  or  A  B  C 
table  or  roulette  table,"  or  "other  table  of  like 
character,"  were  construed  to  embrace  a 
table  at  which  the  game  called  "keno"  was 
placed,  and  it  was  held  that  the  plain  intent 
of  the  statute  required  such  construction. 
Bethune  v.  State,  48  Qa.  505,  510. 

In  a  statute  providing  that  "whoever, 
with  or  without  compensation,  shall  set  up, 
carry  on,  or  conduct,  or  shall  aid  and  assist 
in  setting  up,  carrying  on,  or  conducting,  a 
keno  bank,  faro  bank,  or  other  machine  or 
contrivance  used  in  betting,  whereby  money 
or  other  thing  may  be  won  or  lost,"  the 
term  "other  machine  or  contrivance,"  under 
the  rule  of  elusdem  generis,  must  be  one 
similar  in  character  with  a  faro  or  keno 
bank,  and  the  playing  of  the  game  known  as 
"craps"  or  "oont^"  in  which  no  machinery 
is  used  except  two  ordinary  dice,  which  may 
be  shaken  up  In  the  hand  and  rolled  or 
thrown  on  the  floor,  ground,  or  a  table,  does 
not  come  within  the  meaning  of  the  statute 
as  "other  machine  or  contrivance.**  Com- 
monwealth V.  Kammerer,  13  S.  W.  108,  109, 

11  Ky.  Law  Rep.  777,  778. 

In  construing  Act  Feb.  1,  1858,  the  first 
section  of  which  prohibits  all  gambling  with 
cards,  while  section  3  provides  that  every 
person  who  shall  bid  any  money  or  other 
property  at  any  "other"  gaming  table,  bank, 
or  device  shall  be  punished,  etc.,  the  courts 
say  that  the  word  "other,"  as  used  In  the 
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tlilrd  section,  by  construction  mtist  refer  to 
some  gaming  table,  bank,  or  gambling  device 
not  mentioned  in  the  preceding  sections  of  the 
act,  and  cannot,  therefore,  refer  to  gambling 
with  cards.  Bemmington  t.  State^  1  Or.  281, 
282. 

''Other  gaming  table  or  bank,**  In  a  stat- 
ute prohibiting  the  maintenance  of  certain 
designated  gaming  banks  and  tables,  or  any 
"other  gaming  table  or  bank"  of  the  like  kind 
or  of  any  description,  under  any  other  name 
or  denomination  whatever,  with  or  without 
any  name  therefor,  includes  any  gaming  ta- 
ble or  bank  similar  to  the  designated  tables 
or  banks,  although  they  have  no  name.  The 
words  following  the  phrase,  "any  other  gam- 
ing table  or  bank,"  are  mere  tautology,  and 
serve  no  other  purpose  than  to  evince  the 
extreme  solicitude  of  the  Legislature  to  pro- 
hibit all  gaming  tables  or  banks,  whether 
with  or  without  a  name,  manifesting  the  in- 
tention of  treating  the  name  as  wholly  im- 
material and  unnecessary  to  constitute  the 
offense.    Bstes  t.  State,  10  Tex.  300,  907. 

"Other  gambling  device,**  as  used  in  Rot. 
St  i§  1547,  1648,  prohibiting  betting  on  a 
faro  bank,  roulette,  equalily,  keno,  or  on  any 
*'other  gambling  device,"  refers  only  to  such 
gamblhig  devices  as  are  of  a  kindred  nature 
to  those  specifically  enumerated,  and  would 
Dot  apply  to  a  gun  and  target  State  v. 
Bryant  2  S.  W.  836,  837,  90  Mo.  634. 

The  term  "other  gaming  table  or  bank 
or  any  other  gambling  device,"  in  a  statute 
making  It  criminal  to  bet  on  certain  speci- 
fied games,  or  on  any  other  gaming  table 
or  bank,  or  any  other  gaming  device,  includes 
the  game  of  rondo.  Randolph  y.  State,  0 
Tex.  621-623. 

The  words  "or  other  device,"  as  used  in 
Act  Md.  1797,  c.  110,  punishing  the  keeping 
of  certain  gambling  devices  "or  other  device" 
for  a  gambling  purpose,  includes  the  game 
called  "equality."  United  States  v.  Speeden 
(U.  8.)  27  Fed.  Cas.  1280. 

Other  good  and  svfflolemt  oanse. 

Under  Comp.  St  c.  40,  f  11,  authorizing 
the  Governor  to  remove  the  superintendent 
of  an  insane  asylum  for  malfeasance  or 
**other  good  and  sufficient  cause,"  the  lan- 
guage "other  good  and  sufficient  cause" 
should  be  held  to  mean  causes  of  like  nature, 
8Dd  affecting  the  competency  or  fitness  of 
the  person  for  the  position  he  holds.  State 
▼.  Hay,  63  N.  W.  821,  823,  45  Neb.  321. 

Bev.  St  S  6078,  providing  that  certain 
proof  shall  be  made  by  the  claimant  testify- 
ing of  his  own  knowledge,  unless  he  is  absent 
from  the  United  States,  or  is  prevented  by 
"some  other  good  cause,"  means  some  suffi- 
cient cause  other  than,  or  in  addition  to, 
mere  absence  from  the  state.  In  re  Jackson 
(U.  8.)  13  Fed.  Cas.  190,  193, 
6WDS.  &P.— 14 


Other  coeds. 

"Oth^  goods,"  as  used  in  a  contract 
providing  that  a  traveling  salesman  should 
receive  on  sales  of  tobacco  manufactured  by 
certain  firms,  and  any  other  goods  that 
might  be  agreed  on  by  the  parties,  a  cer- 
tain compensation,  mean  the  same  class  of 
goods,  including  cigars  and  tobacco.  Calla- 
way V.  Boroughs  (Tex.)  19  S.  W.  611,  613. 

Otlior  coveniiBg  body. 

"Other  governing  body,"  as  used  in  Laws 
1897,  c.  248,  providing  that  before  any  city 
shall  be  liable  for  damages  for  injuries,  a 
claim  for  compensation  must  be  presented 
to  the  council  or  other  governing  body,  will 
be  construed  a  body  ejusdem  generis,  and 
will  not  mean  the  mayor  or  any  other  indi- 
vidual officer.  Doyle  v.  City  of  Duluth,  76 
N.  W.  1029,  1030,  74  Minn.  167. 

Oilier  graim. 

A  charter  party  stipulating  the  rate  of 
freight  to  be  paid  as  11  shillings  per  quarter 
of  480  pounds  for  India  com  or  other  grain, 
referred  to  grain  which  would  average  480 
pounds  to  the  quarter,  and  therefore  exclud- 
ed oats.  Warren  v.  Peabody,  8  Man.,  Q.  & 
S.  800,  810. 

Otber  great  neoessitj. 

"Other  great  necessity,"  as  used  In  Acts 
1868^  i  4,  providing  that  water  companies 
shall  furnish  water,  to  the  extent  of  their 
means,  to  the  city  and  town,  or  dty  or  town, 
in  case  of  fire  or  other  great  necessity,  free 
of  charge,  includes  its  use  for  irrigating  the 
parks,  squares,  watering  the  streets,  flush- 
ing the  sewers,  and  In  case  of  any  other 
demand  based  on  a  requirement  which  is  in- 
cidental to  the  discharge,  by  the  supervisors- 
of  their  duty  as  local  legislators.  The  neces- 
sities thus  mentioned  are  of  a  different  class 
from  those  of  the  hihabitants  as  members  of 
families.  The  extinguishing  of  fires  is  un- 
der the  control  of  the  dty  goTemment  or 
of  a  department  of  the  dty  government  in 
San  Francisco,  and  is  always  under  the  di- 
rection of  the  local  government  So  is,  or 
may  be,  the  flushing  of  sewers,  the  sprink- 
ling of  streets,  and  the  watering  of  parks. 
These  things  ^re  certainly  necessities,  in 
the  ordinary  signification  of  the  word.  The 
word  is  not  to  be  given  the  more  narrow 
signification  of  the  absolutely  indispensable, 
for  this  would  be  to  deprive  it  of  all  practical 
force  or  meaning.  It  is  for  uses  of  the 
character  last  mentioned — such  as  are  inci- 
dental to  the  direct  employment  by  the  mu- 
nicipality of  its  governmental  or  police  pow- 
ers, as  distinguished  from  the  family  uses^ 
of  a  portion  of  the  inhabitants,  for  which 
the  dty  may  be  called  on  to  pay — that  all 
water  companies  are  required  to  furnish  wa- 
ter free  of  charge.  It  is  impossible  further 
to  classify  these  uses,  or  to  say  that  one 
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of  them  is  a  greater  necessity  than  another. 
Spring  Valley  Waterworks  t.  San  Francisco, 
52  Cal.  111-120. 

Otlier  bouse. 

In  a  statute  declaring  that  any  person 
who  "shall  in  the  nighttime  enter  without 
breaking,  or  break  and  enter,  either  in  the 
daytime  or  nighttime,  any  office,  shop,  store- 
house, warehouse,  banking  house,  or  other 
house,"  with  intent  to  commit  certain  speci- 
fied crimes,  he  shall  be  punished,  etc.,  the 
words  "or  other  house"  are  sufficient  to  em- 
brace a  dwelling  house.  State  y.  McDonald^ 
9  W.  Va.  456,  463. 

The  words  "other  house,"  as  osed  in 
Gen.  Oode,  f  4379,  punishing  the  willful  and 
malicious  burning  of  another's  barn,  stable,  or 
any  other  house,  except  the  dwelling  house, 
on  a  farm  or  plantation,  not  in  a  city,  town, 
or  village,  etc.,  include  a  country  church. 
Watt  T.  State,  61  Ga.  66,  67. 

Other  latpTovemeiits. 

Mansf.  Dig.  (  4402,  recites  that  every 
mechanic,  builder,  artisan,  workman,  laborer, 
or  other  person  who  shall  do  work  or  labor 
upon,  or  furnish  any  material  for,  any  build- 
ing, erection,  or  other  improvement  on  land, 
shall  have  a  lien  on  such  building,  erection, 
or  improvement,  etc.  Under  this  statute  it 
is  held  that  the  expression  "other  improve- 
ment" can  only  be  construed  aa  referring  to 
improvements  of  a  character  similar  to  those 
before  mentioned,  and  not  to  authorize  a 
lien  for  the  planting  and  setting  of  a  bridge. 
Eastern  Arkansas  Hedge  Fence  Co.  v.  Tan- 
ner, 53  S.  W.  886,  887,  67  Ark.  156. 

Other  laoldental  expenses. 

The  organic  act  of  Minnesota  Territory, 
which  pledges  the  general  government  to  de- 
fray the  expenses  of  a  Legislative  Assem- 
bly, the  printing  of  the  laws,  and  other  in- 
cidental expenses,  must  be  restricted  to  such 
expenses  as  were  incidental  to  the  Legisla- 
tive Assembly  and  the  printing  of  the  laws. 
United  States  v.  Smith  (U.  &)  27  Fed.  Oas. 
1189,  1148. 

Other  indebtedness. 

The  clause  in  a  mortgage  describing  an 
indebtedness  was  as  follows:  "And  to  secure 
any  notes  that  may  be  given  for  renewal  of 
said  notes,  or  any  part  thereof,  or  for  any 
interest  thereon,  and  any  further  advances 
or  other  indebtedness  due,  or  that  may  here- 
after become  due,"  etc  The  said  notes  were 
not  described  in  the  mortgage.  Held,  that 
the  said  notes  and  notes  given  in  renewal 
thereof  were  not  secured  by  the  mortgage, 
and  that  the  words  "or  other  indebtedness 
due,  or  that  may  hereafter  become  due," 
mean  indebtedness  other  than  future  advan- 
ces or  indebtedness,  evidenced  by  promissory 
notes.  Kowen  v.  Ratcliff,  39  N.  E.  860, 
862,  140  lAd.  393,  49  Am.  St  Bep.  203. 


Other  institntlons* 

Under  a  statute  authorizing  municipal 
corporations  to  collect  a  license  tax  on  man- 
ufacturing and  other  corporations  or  insti- 
tutions, it  is  held  that  the  words  "other  in- 
stitutions" apply  only  to  such  as  are  of  tbe 
same  nature  as  manufacturing  InstitutlonB; 
the  court  observing  that  where  several  par- 
ticulars are  named,  followed  by  a  more 
generic  term*  it  is  considered  that  the  more 
generic  term  intends  only  other  things  ejus- 
dem  generis,  or  of  the  like  kind.  City  of 
Joplin  T.  Leckie,  78  Mo.  App.  8,  12. 

Other  instrument. 

The  words  "other  instrument,**  as  used 
in  Pen.  Code,  |  476,  declaring  that  every 
person  who  makes,  passes,  utters,  or  pub- 
lishes, with  Intent  to  defraud,  any  note^ 
check,  or  other  instrument,  are  limited  to 
the  instruments  of  the  class  mentioned  in  the 
section,  and  do  not  include  a  deed.  People 
T.  Chretien,  70  Pac.  305^  306,  187  CaL  450. 

Otber     Inatnunent     for     paynient     of 
nioney. 

Oode  Civ.  Proc.  N.  7.  f  649,  subd.  2, 
providing  that  a  levy  on  personal  property 
capable  of  manual  delivery,  including  a 
bond,  promissory  note,  or  other  instrument 
for  the  payment  of  money,  must  be  made  by 
taking  the  same  into  actual  custody,  is  to  be 
interpreted  as  ^ferring  to  Instruments  of 
similar  character  with  bonds  and  promissory 
notes,  such  as  are  evidences  of  debt,  and  the 
title  to  which  passes  by  delivery  merely.  It 
will  not  Include  a  life  Insurance  policy. 
Kratzensteln  v.  Lehman,  44  N.  T.  Supp.  369, 
19  Misc.  Bep.  600. 

"Other  instruments,"  as  used  in  Cr. 
Code,  §  107,  providing  for  the  punishment 
of  whoever  shall  pass  or  publish  any  ficti- 
tious bill,  note,  or  check,  purporting  to  be  a 
bill,  note,  or  check,  or  other  instrument  in 
writing  for  the  payment  of  money  or  prop- 
erty of  some  individual,  when  in  fact  there 
shall  be  no  such  individual  in  existence, 
only  includes  such  instruments  as  contain 
an  absolute,  unconditional  promise  or  obli- 
gation to  pay  a  sum  of  money  or  personal 
property.  It  would  only  include  such  instru- 
ments as  are  of  the  same  class  or  kind  as 
those  mentioned.  Shirk  T.  People,  11  N.  E. 
888,  889,  121  111.  61. 

Other  interest. 

An  insurance  policy  required  "that  the 
interest  in  property  to  be  insured.  If  a  lease- 
hold interest,  or  other  Interest  not  absolute, 
shall  be  so  represented  and  expressed  in  the 
policy,"  etc.  Held,  that  the  use  of  the  word 
"other"  would  seem  to  Indicate  that  by  "in- 
terest not  absolute"  was  meant  something 
similar  to  a  leasehold  interest  Washington 
Fire  Ins.  Co.  v.  KeUy,  82  Md.  421.  431,  3  Am. 
B^.  149. 
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Other  Imtosieatbic  hmrvnm^. 

The  term  "other  Intozicating  bererage," 
!a  in  information  alleging  that  defendant 
sold  wine,  aplritnons  liquors,  and  other  in- 
toxicating beverages  to  a  common  drunkard, 
is  sot  of  the  same  import  as  the  term  '*wlne 
ud  spirituona  liquors,**  and  therefore  the 
offense  is  charged  in  the  alternative,  and  on 
that  account  the  information  is  insufficient 
Smith  T.  State,  19  Conn.  493-499. 

Other  J«l]it-st«ok  oompaay. 

''Other  Joint-stock  company,**  as  used  in 
Code  1892,  (  8758,  iMvvidIng  that  any  bank 
or  other  loint-stock  company,  the  capital 
stock  of  which  Is  divided  into  shares,  shall 
faniish  the  assessor  a  written  statement  of 
its  stock  and  its  market  value,  means  all 
associations  which  have  stock,  and  are  also 
hicorporated.  State  v.  Simmons,  12  South. 
477,  4S1,  70  lilss.  48S. 

Other  JarisdiotivB. 

Under  Code  Or.  Proc.  art  730,  subd.  5, 
providing  that  all  persons  are  competent  to 
testify  in  criminal  actions,  except  persons 
spedflcally  mentioned,  including  "all  persons 
who  have  been  or  may  be  convicted  of  felony 
In  this  state  or  In  any  other  jurisdiction,** 
the  term  ''any  other  jurisdiction"  does  not 
r^er  simply  to  other  jurisdictions  in  the 
same  state,  but  to  a  conviction  within  any 
state  of  the  United  States.  Pitner  v.  Stat^ 
5  S.  W.  210,  214,  215,  23  Tez.  App.  360. 

Other  kind  •£  kllllaff. 

"Other  kind  of  killing,**  within  tbe  mean- 
ins  of  the  statute  declaring  that  all  murder 
which  shall  be  perpetrated  by  means  of  poi- 
fion  and  certain  other  enumerated  methods  of 
killing,  or  by  any  other  kind  of  willful,  de- 
libaate,  or  premeditated  killing,  shall  ba 
murder  In  the  first  degree,  means  any  other 
kind  of  killing,  not  any  other  kind  of  such 
willful,  deliberate,  or  premeditated  killings 
as  are  of  the  same  nature  as  the  enumerat- 
ed methods  of  killing.  Commonwealth  t. 
Jones  (Va.)  1  Leigh,  598,  611;  People  v.  Beal- 
oba,  17  Cal.  389,  394. 

Other  laliorer. 

The  Nevada  statute  exempting  from  ez- 
ecQtion  two  oxen,  two  horses,  or  two  mules, 
and  their  harness,  and  one  cart  or  wagon, 
by  the  use  of  which  a  cartman,  hostler,  ped- 
dler, teamster,  or  other  laborer-  habitually 
earns  his  living,  cannot  be  construed  to  in- 
clude one  engaged  In  the  business  of  a  livery 
stable  keeper.  The  word  "laborer"  is  con- 
fined to  other  laborers  ejusdem  generis  with 
those  named.  Edgescomb  v.  His  Creditors, 
7  Pac.  533,  534,  19  Nev.  149.  In  construing  a 
like  statute,  it  is  held  that  the  term  "other 
^laborer"  means  a  person  who  labors  by  and 
with  the  aid  of  his  team,  and  not  by  the  aid  of 
a  pick  and  Bbov6l«  or  the  Implements  of  other 


trade  or  vocation.  A  derk  In  a  «tora  at  a  stat- 
ed salary,  who  had  purchased  a  team  oiatai- 
ly  to  furnish  employment  for  his  son,  who 
was  17  years  old,  and  by  whom  exdualTa^ 
the  team  was  used  habitually  in  hauling 
ffelght  for  the  store  and  for  other  parties, 
and  In  delivering  goods  from  the  store  to 
customers,  did  not  come  within  the  words 
"or  other  laborer,**  within  the  meaning  of 
the  statute.  Brusle  v.  Griffith,  34  Oal.  302, 
306,  91  Am.  Dec.  625.  And  a  bankrupt 
whose  occupation  Is  that  of  a  paper  hanger, 
and  who  owns  a  horse  and  wagon,  which 
he  uses  exclusively  for  the  purpose  of  con- 
veying his  supplies,  tools,  etc.,  from  his  res- 
idence to  the  places  where  he  has  jobs  of 
work,  and  without  which  he  could  not  carry 
on  his  occupation  at  a  profit,  is  entitled  to 
claim  such  horse  and  wagon  as  exempt  la 
re  Hlndman  (U.  S.)  104  Fed.  331,  833,  43  O. 
0.  A.  558. 

^ther  laborer,**  as  used  in  St  20  Geo. 
II,  c.  19,  conferring  jurisdiction  on  justices 
of  the  peace  to  settle  all  dissensions  arising 
between  masters  and  mistresses,  artificers, 
handicraftsmen,  miners,  derks,  keelmen,  pit- 
men, glazemen,  potters,  and  "other  hibor^ 
era  employed  for  any  certain  time  or  in  any 
other  manner,*'  Includes  laborers  generally, 
and  does  not  restrict  the  provision  to  those 
employed  only  in  the  trades  enumerated. 
Lowther  t.  Fadnor,  18  East  113,  124. 

Other  Imads. 

The  words  "other  lands,**  as  used  In 
Code  Civ.  Proc.  I  477,  providing  that  the 
lands  and  tenements  of  a  debtor  within  the 
coimty  where  a  judgment  Is  entered  shall 
be  bound  for  the  satisfaction  thereof  from 
the  first  day  of  the  term  at  which  judgment 
is  entered,  and  all  other  lands  as  well  as 
goods  and  chattels  of  the  debtor  shall  be 
bound  from  the  time  they  shall  bo  seized  in 
execution,  refer  not  only  to  lands  of  the 
debtor  within  the  county,  but  they  have  a 
broader  application,  and  embrace  exactly 
what  the  words  Imply  in  their  ordinary  sig- 
nification, to  wit  all  other  lands— «11  lands 
not  falling  within  the  other  classes  men- 
tioned. Berkley  v.  Lamb,  1  N.  W.  820,  825. 
8  Neb.  392. 

Other  lawful  Iraslness* 

"Other  hiwful  business,'*  as  used  In  Gen. 
St  1866,  c.  34,  S  45,  as  amended  by  Laws 
1873,  c.  13,  authorizing  the  formation  of  cor- 
porations for  various  kinds  of  business,  spe- 
clflcially  enumerated,  or  "other  lawful  busi- 
ness," means  any  kind  of  business  for  pe- 
.cuniary  profit  not  elsewhere  provided  for, 
and  which  might  have  been  omitted  from  the 
previous  particular  enumeration.  The  phrase 
"or  other  lawful  business"  is  not  to  be  lim- 
ited to  a  business  of  the  same  kind  as  those 
previously  enumerated.  Brown  v*  Oorbin, 
42  N.  W.  481,  40  Minn.  SObL 
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The  word  "other/'  as  nsed  in  a  will  pro- 
viding that,  in  case  the  residuary  estate 
should  not  amount  to  a  certain  sum,  then  the 
other  legacies,  except  two  certain  ones, 
should  abate  in  proportion,  so  that  at  all 
events  a  certain  sum  should  be  available  for 
a  certain  purpose,  should  be  construed  in  its 
ordinary  sense,  and  according  to  Its  full  and 
fair  meaning,  as  comprehending  all  the  other 
legacies,  both  general  and  specific.  Moore's 
Bz'r  y.  Moore,  25  Atl.  403,  407,  50  N.  J.  Bq. 
{5  Dick.)  554. 

Oilier  legal  meroliandise. 

A  charter  party  provided  that  the  chart- 
erer might  load  a  full  cargo  of  wool,  tallow, 
bark,  or  any  "other  legal  merchandise,"  the 
quantity  of  the  bark,  tallow,  and  hides  not 
to  exceed  certain  amounts,  and  the  freight 
rate  being  specified  for  such  enumerated  arti- 
cles, but  not  for  other  legal  merchandise.  It 
was  held  that,  for  the  purpose  of  ascertain- 
ing what  freight  should  be  paid  on  "other 
legal  merchandise,"  this  term  would  be  con- 
strued as  applying  only  to  goods  ejusdem 
generis  with  those  enumerated.  Ck>ckbum 
T.  Alexander,  6  Man.,  Q.  &  S.  791,  §17. 

Other  lien. 

"Other  lien,**  as  used  in  Laws  1882,  a 
410,  I  1813,  as  amended  by  Laws  1883,  c.  270, 
providing  that,  where  the  claimant  for  a 
mechanic's  lien  is  made  a  party  defendant 
to  any  action  brought  to  enforce  any  other 
Hen,  the  notice  of  the  pendency  of  such  ac- 
tion must  be  filed  by  him  or  in  his  behalf,  is 
broad  enough  to  Include  a  mortgage  lien, 
and  is  not  confined  to  mechanics'  liens. 
Danziger  t.  Simonson,  22  N.  B.  570^  575,  116 
N.  T.  829; 

Other  maelilne. 

Under  Act  March  25,  1886,  making  It  a 
felony  to  set  up,  carry  on,  or  conduct  a  keno 
bank,  faro  bank,  or  other  machine  or  con- 
trivance used  In  betting,  it  is  held  that  the 
term  "other  machine  or  contrivance"  must, 
under  the  rule  of  ejusdem  generis,  be  lim- 
ited to  such  as  are  similar  in  character  to  a 
faro  or  keno  bank,  and  that  hence  the  game 
of  oontz,  played  with  dice  on  a  table  or 
-other  surface  by  betters,  does  not  come  with- 
in the  meaning  of  the  term  "other  machine  or 
contrivance."  Commonwealth  v.  Kammerer, 
13  S.  W.  108,  11  Ky.  Law  Rep.  777. 

Other  inaiilf  est  Impediment. 

Rev.  St  I  1342  [U.  S.  Comp.  St  1901,  p. 
944],  providing  that  no  person  shall  be  lia- 
ble to  be  tried  and  punished  by  a  general 
court-ma^al  for  any  offense  which  appears 
to  have  been  committed  more  than  two  years 
before  the  issuing  of  the  order  for  such  trial, 
unless,  by  reason  of  having  absented  him- 
self, or  of  some  "other  manifest  impediment,'* 


he  shall  not  have  been  amenable  to  Justice 
within  that  period,  should  be  construed  to 
mean  only  such  Impediments  as  operate  to 
prevent  the  military  court  from  exercising 
Its  lurlsdlctlon  over  the  offender,  as,  for  in- 
stance, his  being  continuously  a  prisoner 
in  the  hands  of  the  enemy,  or  of  his  being 
imprisoned  under  sentence  of  a  civil  court 
for  crime,  and  the  like;  and  hence,  where 
a  person  accused  of  desertion  has  been 
within  the  Jurisdiction  of  the  court  and 
amenable  to  Justice  for  over  two  years,  with- 
out being  prosecuted,  he  Is  entitled  to  a  dis- 
charge. In  re  Davison  (U.  S.)  4  Fed.  607, 
500. 

Other  matters. 

"Other  matters,'*  as  used  in  a  dty  chaiv 
ter  requiring  that  copies  of  all  resolutions 
and  other  matters  shall  be  furnished  to  the 
mayor  for  consideration,  means  matters  of  a 
similar  character  to  resolutions,  of  which 
there  can  only  be  ordinances.  Erwin  ▼. 
City  of  New  Jersey,  37  AU.  732,  733,  60  N.  J. 
Law,  141,  64  Am.  St  Rep.  584. 

Other  means. 

"Other  means,**  as  used  in  Const  art 
8,  I  4,  providing  that  all  other  grants,  gifts, 
and  devises  that  hi^ve  been  or  may  here- 
after be  made  to  the  state,  and  not  other- 
wise appropriated  by  the  terms  of  the  grant 
gift  or  devise,  the  income  arising  from  all 
the  funds  mentioned,  together  with  all  the 
rents  of  the  unsold  school  lands,  and  such 
other  means  as  the  Legislature  may  provide, 
shall  be  exclusively  applied  to  the  support 
and  maintenance  of  common  schools  in  each 
school '  district  In  the  state,  includes  any 
fund  raised  by  taxation  for  school  purposes, 
levied  under  legislative  authority.  Moneys 
raised  by  taxation  for  school  purposes  shall 
be  exclusively  applied  to  the  support  and 
maintenance  of  common  schools  in  each 
school  district  in  the  state.  State  t.  Walsh, 
48  N.  W.  263,  265,  31  Neb.  469. 

The  words  "other  means,**  in  Gomp. 
Laws,  f  7557,  providing  that  every  person 
who  shall  set  fire  to  any  building  mentioned 
In  the  preceding  sections,  or  to  any  oth^  ma- 
terial, with  Intent  to  cause  any  such  build- 
ing to  be  burned,  or  shall  by  any  other 
means  attempt  to  cause  any  building  to  be 
burned,  shall  be  punished,  etc.,  is  to  be  con- 
strued as  meaning  some  physical  means,  and 
the  statute  cannot  be  satisfied  without  some 
such  act  committed  in  person  or  through 
another,  reaching  far  enough  to  amount  to 
the  commencement  of  the  causation.  The 
Legislature  did  not  have  It  In  mind,  and  did 
not  design  to  denote  and  identify  a  mere  in- 
vitation to  burn.  McDade  v.  People^  29 
Mich.  50,  55. 

"Other  means,  Instrument  or  device,**  ar 
used  in  1  Starr  ft  G.  Ann.  St  p.  32,  c.  38,  par. 
143,  I  96,  which  provides  a  punishment  for 
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f?et7  penon  who  shall  obtain,  etc^  anj  mon- 
ey or  property  by  means  or  by  use  of  any 
fiUse  or  bogiiB  checks,  or  by  any  other  means, 
Jnstroment,  or  devloe,  commonly  called  the 
''confidence  game,*'  should  not  be  construed 
to  refer  exclusively  to  the  obtalninf  of  mon- 
ey or  property  by  the  use  of  false  or  bogus 
checks,  or  by  the  use  of  other  false  or  bogus 
eommerdal  paper,  or  paper  of  the  same  spe- 
cific class  as  checks,  but  should  be  con- 
gbmed  in  connection  with  the  words  follow- 
ing, and  apply  to  all  cases  of  swindling  in 
which  advantage  Is  taken  of  the  confidence 
reposed  by  the  victim  in  the  swindler,  which 
comes  within  the  meaning  of  what  is  com- 
monly called  a  "confidence  game.*'  Max- 
well V.  People,  41  N.  B.  995,  997,  158  111. 
248. 

Const,  art  9,  I  2,  providing  that  such 
other  means  as  the  Legislature  may  provide 
iball  be  appropriated  to  the  support  of 
schools  throughout  the  state,  should  be  con- 
etmed  to  include  any  fund  arising  from  an- 
nual taxation  for  school  purposes,  levied  un- 
der general  laws  passed  for  that  purpose. 
Ihe  means  intended  include  such  as  might 
be  raised  by  taxation,  and  are  not  limited  to 
sncb  as  might  be  made  continuing  and  per- 
manent Crosby  v.  Lyon,  37  Gal.  242,  245 
(citing  District  Tp.  of  City  of  Dubuque  v. 
Goonty  Judge,  13  Iowa,  250). 

Other  aieatoramdA. 

*'Other  memoranda,*'  as  used  in  8t  1870, 
c  132,  providing  that  in  an  action  by  or 
tgainst  an  executor,  administrator,  or  other 
legal  representative  of  a  deceased  person, 
in  which  his  account  books  or  other  memo- 
randa are  used  as  evidence  on  either  side, 
the  party  may  testify  in  relation  thereto, 
means  the  memoranda  made  by  the  deceas- 
ed person,  and  is  not  broad  enough  to  in- 
clude any  memoranda  that  are  used  In  evi- 
dence by  either  party.  Gary  r.  Herrin,  59 
Me:  361,  864. 

Other  mine* 

An  inclosure  act  recited  that  defendant 
flhonld  hold  and  enjoy  all  manorial  rights  to 
certain  premises,  and  also  to  mines,  minerals, 
and  quarries,  with  liberty  of  granting  to 
any  person  a  way  over  or  along  the  commons 
or  waste  land  intended  to  be  allotted  and  in- 
closed, and  to  perform  any  other  necessary 
work  in  the  leading  and  carrying  away  said 
mines,  minerals,  and  quarries,  and  also  for 
the  leading,  carrying,  and  conveying  the 
coals  and  the  "produce  of  any  other  mines 
and  minerals"  over  or  under  any  other  lands 
whatsoever.  Held,  that  the  words  "produce 
of  any  other  mines  and  minerals'*  did  not 
mean  the  produce  of  mines  and  minerals 
other  than  coals,  but  produce  of  mines  and 
minerals  other  than  the  mines,  minerals,  and 
qnarries  before  mentioned.  Bowes  t.  Ra- 
vensworth,  6  J.  Scott,  512,  522. 


Other  aaoneyed  eapitaL 

"Other  moneyed  capital,**  as  used  in 
Rev.  St  U.  S.  S  6219  [U.  S.  Comp.  St  1901, 
p.  8502],  providing  that  the  shares  of  na- 
tional bank  stock  may  be  taxed  to  the  own- 
ers thereof  by  the  states  at  a  rate  not 
greater  than  is  assessed  upon  "other  mon- 
eyed capital"  in  the  hands  of  individual  cit- 
izens of  the  state,  "other  moneyed  capital** 
means  such  capital  as,  in  its  use,  comes  into 
competition  with  the  business  of  national 
banks.  Mechanics*  Nat  Bank  of  Trenton  v. 
Baker,  48  Atl.  582,  65  N.  J.  Law,  549  (citing 
First  Nat  Bank  of  Oity  of  Aberdeen  v. 
GhehaUs  County,  166  U.  S.  444,  17  Sup.  Gt 
629,  41  L.  Bd.  1069;  Mercantile  Nat  Bank 
V.  Oity  of  New  York,  121  U.  S.  138,  7  Sup.  Ot. 
826,  80  L.  Bd.  895). 

The  word  "other,"  in  such  statute,  re- 
quires that  the  words  "moneyed  capital" 
include  shares  in  national  banks.  First  Nat 
Bank  of  Wilmington  v.  Herbert  (U.  S.)  44 
Fed.  168»  159. 

Other  aioneys* 

The  term  "other  moneys,'*  in  Rev.  St 
1887,  (  8977,  providing  that  any  officer  or 
person  collectiog  or  receiving  money,  fines, 
forfeitures,  or  other  moneys,  and  refusing 
to  pay  over  the  same,  shall  forfeit  double 
the  amount,  means  other  moneys  of  similar 
or  like  character  to  fines  or  forfeitures,  and 
therefore  the  section  does  not  apply  to  a 
retiring  treasurer  of  a  school  district  who 
fails  to  pay  over  a  general  balance  of  mon- 
ey in  his  hands.  People  v.  Dolan,  39  Pac. 
752-754,  5  Wya  245. 

Other  aivmioiyal  boards. 

The  words  "other  municipal  boards,**  as 
used  in  a  statute  providing  that  no  member 
of  any  board  of  aldermen,  township  com- 
mittee, or  other  municipal  board  or  body, 
shall  during  the  time  for  which  he  is  elected 
be  eligible  for  any  office,  is  not  governed 
by  the  rule  of  ejusdem  generis,  and  limited 
to  legislative  bodies,  but  the  words  include 
any  municipal  board  invested  with  govern- 
mental functions,  whether  legislative  or  ad- 
ministrative. State  V.  Board  of  Education 
of  Gity  of  Bayonne,  23  AU.  670,  671,  54  N.  J. 
Law  (25  Vroom)  318. 

Other  neeessary  oflloers* 

Gonst  art  4,  |  32,  requiring  the  Legisla- 
ture to  provide  for  the  election  of  certain 
state  and  county  officers,  and  other  neces- 
sary officers  to  be  elected,  instead  of  being 
appointed,  applies  only  to  officers  similar  to 
those  previously  enumerated  in  the  section, 
and  not  to  legislative  officers,  officers  of  the 
militia,  and  other  officers  belonging  to  differ- 
ent classes  from  those  mentioned.  State  v. 
Glarke,  31  Pac.  545,  546,  21  Nev.  333,  18  L. 
R.  A.  313,  37  Am.  St  Rep.  517. 
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Othev  meceiiary  towm  obAvs**. 

"Other  necessary  town  charges,"  as  used 
in  Key.  8t  1857,  c.  3,  f  26,  providing  that  the 
qualified  voters  of  the  town  may  raise  such 
sums  as  are  necessary  for  the  maintenance 
and  support  of  schools  and  the  poor,  for  mak- 
ing and  repairing  highways  and  townways 
and  bridges,  for  purchasing  and  fencing 
burying  grounds,  for  purchasing  or  building 
and  keeping  in  repair  a  hearse,  and  house 
therefor,  for  the  exclusive  use  of  its  citizens, 
and  for  other  necessary  town  charges,  em- 
braces all  incidental  expenses  arising  direct- 
ly or  Indirectly  in  the  due  and  legitimate 
exercise  of  the  various  powers  conferred  by 
the  statute,  and  does  not  constitute^  a  new 
and  distinct  grant  of  indefinite  and  unlim- 
ited power  to  raise  money  for  any  purpose 
whatsoever  at  the  will  and  pleasure  of  a 
majority.  Opinion  of  the  Justices  of  the  Su- 
preme Judicial  Court,  62  Me.  595,  598. 

Other  neoessaries* 

As  used  in  Act  Ck>ng.  June  26»  1884,  c 
121,  I  2,  23  Stat  54  [U.  S.  Oomp.  St  1901, 
p.  8106],  providing  that  if  any  seaman  after 
bis  discharge  shall  have  Incurred  any  ex- 
pense for  board  and  other  necessaries  at  the 
place  of  his  discharge  before  shipping  again, 
or  for  transportation  to  the  United  States, 
such  expense  shall  be  paid  out  of  the  arrears 
of  wages  and  extra  wages  received  by  the 
consular  officer,  which  shall  be  retained  for 
that  purpose,  and  the  balance  only  paid  over 
to  such  seaman,  though  literally  broad  enough 
to  cover  expenses  of  cure  in  a  case  of  the 
previous  hurt  are  equally  applicable  to  the 
ordinary  expenses  of  seamen  who  are  unin- 
jured and  well,  and  has  no  such  special  claim 
against  the  ship.  The  words  "other  neces- 
saries" must  be  held  to  refer  to  the  ordinary 
expenses  of  a  well  seaman,  who  has  no  spe- 
cial claim  against  the  ship  on  account  of 
previous  Injury  or  sickness.  The  Jans^i  v. 
W.  L.  White  (U.  S.)  25  Fed.  503,  505. 

Other  object. 

Where  a  municipal  charter  directed  that 
every  ordinance  requiring  public  work  to  be 
done  should  contain  a  specific  appropriation 
for  the  whole  of  the  cost  of  each  street  part 
of  a  street,  or  "other  object"  respectively,  it 
is  not  necessary  that  an  estimate  and  sep- 
arate appropriation  for  each  street  should  be 
made;  the  words  "or  other  object"  being 
added  so  as  to  clearly  embrace  whatever 
may  be  the  subject-matter  of  the  ordinance 
In  each  particular  case — whether  part  of  a 
street  a  whole  street  or  a  district  including 
a  number  of  streets  or  parts.  Selbert  v. 
Gavender,  3  Mo.  App.  421,  423. 

Other  obligations  or  securities* 

The  act  of  1792  prescribing  the  order  in 
which  debts  due  by  an  intestate  or  testator 
shall  be  paid,  after  specifying  certain  pre- 


ferred debts,  continuee  the  daerifleatiOB 
thus:  then  bonds  or  other  obligatioiis;  and. 
lastly,  open  accounts.  Held,  that  the  plmuie 
"other  obligation"  means  a  class  of  debts 
which  were  not  open  accounts,  and  which 
were  not  evidenced  by  writing  under  seal. 
Smith  T.  SUington,  14  Qa.  379,  882. 

As  used  in  Rev.  St  I  5430  [U.  B.  Comp. 
St  1901,  p.  3671],  providing  for  the  punish- 
ment of  the  offense  of  having  in  possession 
an  instrument  engraved  and  printed  after 
the  similitude  of  any  "obligation  or  oth^ 
security"  issued  under  the  authority  of  the 
United  States,  with  intent  to  sell  cv  other- 
wise use  the  same,  means  an  executed  in- 
strument or  at  least  one  which  on  its  face 
purports  to  be  executed  by  somebody,  and 
hence  the  possession  of  false  or  bogus  bonds, 
bearing  no  signatures  whatever,  was  not  the 
possession  of  an  "obligation  or  other  secu- 
rity," within  the  meaning  of  the  statute. 
United  States  v.  Williams  (U.  S.)  14  Fed.  650, 
552. 

A  bond  Issued  by  a  mining  company,  and 
resembling  a  United  States  bond,  but  not 
purporting  to  be  executed  by  any  party 
whatever,  is  not  an  obligation  or  other  secu- 
rity, within  the  meaning  of  the  statute. 
United  States  v.  Sprague  (U.  S.)  48  Fed.  828, 
830. 

Other  oocnpatioa* 

"Other  occupation,'*  as  used  in  the  ccm- 
stltutlon  of  a  relief  fund  association,  pro- 
viding tliat  a  member  permanently  disabled 
from  following  his  or  her  usual  or  other  oc- 
cupation should  be  entitled  to  a  benefit 
means  other  like  occupation  to  his  or  her 
usual  occupation.  Albert  v.  Order  of  Chosen 
Friends  (U.  8.)  84  Fed.  721,  722. 

Other  officers. 

"Other  irfBcer,"  as  used  in  Rev.  Laws,  p. 
857,  providing  that  if  the  sheriff  or  other 
ofiicer  shall,  by  virtue  of  any  writ  of  attach- 
ment attach  and  take  through  Ignorance  any 
goods  which  phall  be  claimed  by  any  person 
as  his  property,  it  shall  be  lawful  for  such 
sheriff  or  ofQcer  to  summon  and  swear  a 
Jury  to  try  the  right  of  property,  means  the 
appropriate  executive  ofQcer  of  the  Supreme 
Court  and  the  courts  of  common  pleas;  that 
is,  the  sheriff  or  coroner.  Stryker  v.  Skill- 
man,  14  N.  J.  Law  (2  J.  S.  Green)  189,  191. 

The  phrase  "other  ofiScers,*'  as  used  in 
Const  art  4,  f  32,  providing  that  the  Legis- 
lature shall  provide  for  the  election  by  the 
people  of  a  clerk  to  the  Supreme  Court  coun- 
ty clerk,  county  recorder,  district  attorneys, 
sheriffs,  public  administrators,  and  other  of- 
ficers, is  used  in  its  ordinary  signification, 
and  means  that  all  ofl^cers  necessary  to  the 
exercise  of  governmental  functions  in  run- 
ning the  machinery  of  the  state,  other  than 
those  named,  must  be  elected  by  the  people 
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State  T.  Axrlxiftoii,  4  Fac.  78B,  788;  789,  18 
Ney.  412. 

"Otber  offlcen»'*  as  used  In  Oonat  art 
10,  f  2»  proTldlng  for  the  election  or  appoint- 
ment of  all  county  officers,  and  for  the  elec- 
tion ind  appointment  of  all  city,  town,  and 
Tillage  officers,  and  prescribing  that  "all 
other  officers  shall  be  elected  by  the  people 
or  appointed  as  the  Legislature  may  direct,*' 
refers  to  all  officers  who  are  neither  county, 
city,  town,  or  village  officers,  and  includes 
the  office  of  health  officer  in  New  York,  he 
being  neither  a  city  nor  county  officer.  In 
re  Wniiting  (N.  Y.)  1  Bdm.  SeL  Cas.  488,  60a 

Notice  of  defects  in  sidewalks,  giyen  to 
a  foreman  of  sidewalks,  appointed  and  cloth- 
ed with  general  power  to  repair  throughout 
a  large  district  of  the  city,  by  the  executlye 
board,  who  are  the  commissioners  of  high- 
ways, is  notice  to  "a  city  officer  having 
charge  of  highways,**  required  by  the  char- 
ter to  be  given  a  reasonable  time  before  the 
accident,  to  charge  the  city  with  liability; 
the  charter  authorizing  the  board  to  appoint  a 
superintendent  of  streets,  and  to  employ  such 
other  assistants  as  they  see  fit,  and  the  pro- 
vision for  repairs  by  "the  executive  board, 
superintendent  of  streets,  or  other  officer 
•  ^  •  having  charge  of  the  highways,*'  con- 
templating the  appointment  by  the  board  of 
some  offier  officer  with  charge  of  highways. 
Sprague  v.  Qty  of  Bochester,  53  N.  B.  897, 
e99.  159  N.  Y.  20. 

*'Other  officer,*'  as  used  in  Gr.  Code,  f 
90,  providing  for  the  punishment  of  embei- 
xlement  by  any  state,  county,  township, 
dty,  town,  village,  or  other  officer  of  any  pub- 
lic corporation  of  the  state,  includes  a  uni- 
rersity  officer,  he  being  a  like  officer.  Spald- 
iBg  V.  People,  49  N.  BL  993,  995,  172  111.  40. 

In  section  71  of  the  revenue  act  of  1800, 
as  amended,  providing  that  when,  by  mistake 
or  wrongful  act  of  the  treasurer  or  other  offi- 
cer, land  has  been  sold  contrary  to  the  pro- 
visions of  the  act,  the  county  is  to  save  the 
purchaser  harmless  by  paying  him  the 
amount  of  principal,  etc.,  the  words  "other 
officer^  mean  other  officer  of  the  revenue. 
Eelley  v.  Gage  County  (Neb.)  93  N.  W.  194, 
185. 

*X>ther  officer,**  as  used  in  Gen.  St  tit 
12,  f  103,  providing  that  any  person  who 
shall  resist  or  obstruct  any  sheriff,  deputy 
sheriff,  constable,  or  other  officer  In  the  exe- 
cution of  his  office  shall  be  punished,  in- 
cludes an  indifferent  person  deputed  to  serve 
a  writ  of  attachment  State  ▼•  Moore,  89 
Conn.  244,  249. 

Otker  openttloiis. 

'"Other  operations,**  as  used  In  Act  April 
23, 1880,  providing  for  the  control  of  d6bris 
trom  mining  and  other  operations,  may  in- 
clude many  subjects  which  are  not  expressed 


in  the  title  of  an  act  to  promote  drainage; 
and  the  existence  of  such  phrase  renders  it 
obnoxious  to  the  constitutional  provision  re- 
quiring every  act  to  embrace  but  one  sub- 
lect,  which  shall  be  expressed  in  its  title. 
People  V.  Parks,  68  OaL  624,  638. 

Othmt  party. 

*'Other  party,**  as  used  in  a  statute  pro- 
viding that,  where  an  executor  or  adminis- 
trator is  a  party,  the  other  party  shall  not  be 
admitted  to  testify  in  his  own  favor,  unless 
the  contract  in  issue  was  originally  made 
with  a  person  who  is  living,  cannot  be  con- 
strued to  include  the  administrator  of  a  for- 
mer executor  in  a  suit  by  an  administrator 
de  bonis  non  against  the  sureties  of  the  for- 
mer executor,  so  as  to  prevent  his  testifying 
as  to  payments  made  by  the  deceased  ex- 
ecutor during  his  lifetime  on  claims  or  de- 
mands against  the  estate.  State,  to  Use  of 
Burrough,  v.  Farmer,  54  Mo.  439,  447. 

The  words  *the  other  party,**  in  Pub. 
St  c.  2H  S  33,  providing  that,  "whenever 
an  original  party  to  the  contract  or  cause  of 
action  is  dead,  the  other  party  may  be  called 
as  a  witness  by  his  opponent,  but  shall  not 
be  allowed  to  testify  on  his  own  offer,**  do 
not  apply  to  a  deceased  partner,  and  prevent 
a  defendant  in  an  action  by  the  surviving 
partner  from  testifying  as  to  a  conversation 
with  such  deceased.  'The  other  party"  was 
the  partnership,  and  not  the  partner.  Clapp 
V.  Hull,  18  R.  I.  652,  653,  29  AtL  687. 

"Other  party,**  as  used  in  Laws  R.  I. 
providing  that^  where  "one  of  the  original 
parties  to  the  contract  or  cause  of  action  in 
issue  and  on  trial  is  dead,  •  •  •  the  other 
party  shall  not  be  admitted  to  testify  in  his 
own  favor,*'  means  the  other  original  party 
to  the  contract  or  cause  of  action.  Barnes  v. 
Dow,  10  Atl.  258,  268,  59  Vt  530;  Kenyon 
V.  Pelrce,  24  Atl.  825,  17  R.  L  794.  And 
hence,  in  a  suit  between  an  executrix  of  one 
of  the  original  parties  to  a  contract  and  the 
heir  at  law  of  the  other  original  party  there- 
to, the  former  was  a  competent  witness  in 
her  own  behalf.  Kenyon  v.  Pelrce^  24  Atl. 
825.  17  R.  L  794. 

Otlier  perils. 

The  term  "other  perils,**  in  a  marine 
policy  on  a  barge  and  cargo  against  the 
perils  of  the  voyage  and  other  perils,  may 
possibly  include  a  loss  occasioned  by  the 
vessel  springing  a  leak  and  sinking  at  port, 
though,  if  the  sinking  is  caused  by  unsea- 
worthiness, there  can  be  no  recovery  on  the 
policy.  Gartside  v.  Orphans'  Ben.  Ins.  Co., 
62  Mo.  322,  324. 

Otlter  persons* 

The  term  "other  person,**  In  a  statute 
making  it  criminal  for  any  ferryman  or 
other  person  to  convey  any  slave  from  Mis- 


OTH£B 


5090 


OTHBB 


Bonrl  across  the  Mississippi  riyer,  unless  the 
slave  have  a  permit,  etc.,  includes  a  steam- 
boat captain.  "It  seems  to  me  that  all  per- 
sons whatever  who  do  the  act  are  guilty  of 
the  offense.  Ferrymen  are  mentioned  be- 
cause they  have  generally  the  means  in  con- 
stant readiness  to  do  the  act  They  were 
therefore  more  prominent  in  the  eye  of  the 
Legislature  than  all  other  persons."  Russell 
y.  Taylor,  4  Mo.  650,  551. 

Acts  1881,  No.  259,  |  2,  as  amended  by 
Acts  1883,  No.  191,  §  16,  provides  that  every 
wife,  child,  parent,  guardian,  husband,  or 
other  person  who  may  be  injured  thereby 
shall  have  a  right  of  action  against  persons 
selling  intoxicating  liquors.  "The  words  'or 
other  person'  seem  to  have  been  intended  by 
the  Legislature  to  cover  all  persons  injured 
in  person  or  property  by  Intoxicated  per- 
sons.- Flower  v.  Witkovsky,  87  N.  W.  864. 
366,  69  Mich.  371. 

Rev.  St  1874,  c.  59,  |  4,  providing  that 
every  gift,  grant  conveyance,  assignment  or 
transfer  of,  or  charge  upon,  any  estate,  real 
or  personal,  made  with  the  intent  to  disturb, 
hinder,  or  defraud  creditors  or  other  persons, 
should  be  void,  should  be  construed  to  in- 
clude the  wife  of  the  debtor.  Tyler  v.  Tyler, 
21  N.  B.  616,  618,  126  IlL  525,  9  Am.  St  Rep. 
642. 

Pub.  Acts  1883,  No.  191,  gives  a  right  of 
action  to  the  wife  or  other  person  injured  by 
any  intoxicated  person,  against  the  seller  of 
the  liquor  by  which  such  person  became  in- 
toxicated. Held,  that  the  words  "or  other 
person''  are  broad  enough  to  include  a  widow 
whose  husband's  death  resulted  from  Intoxi- 
cation. Brockway  v.  Patterson,  40  N.  W. 
192,  194,  72  Mich.  122,  1  L.  R.  A.  706. 

"Other  person,'*  as  used  in  Act  Cong. 
March  2,  1799,  i  65,  providing  that  in  all 
cases  of  insolvency,  or  where  any  estate  in 
the  hands  of  executors,  administrators,  or 
assignees  shall  be  insufficient  to  pay  all  the 
debts  due  from  the  deceased,  the  debts  due 
the  United  States  on  any  bond  or  bonds  for 
the  payment  of  duties  shall  be  first  satisfied, 
and  any  executor,  administrator,  or  assignee, 
or  other  person,  who  shall  pay  any  debt 
due  from  the  person  or  estate  for  whom  or 
for  which  they  are  acting  previous  to  the 
debt  or  debts  due  to  the  United  States,  shall 
be  personally  liable  therefor,  means  "the  per- 
son who  might  have  the  property  or  funds 
in  charge  which  had  vested  In  the  executors, 
administrators,  or  assignees,  and  to  which 
the  right  of  priority  attached.  Besides,  it 
sometimes  happens  that,  instead  of  the  nom- 
inative assignee,  the  person  coming  into  pos- 
session of  an  insolvent's  estate  is  called  a 
'trustee  and  garnishee,'  and  the  phrase  'or 
other  person'  may  have  been  intended  to  em- 
brace them.  In  short,  these  words  were  in- 
troduced for  the  purpose  of  securing  a  faith- 
ful application  of  the  funds  which  should 


come  to  the  hands  of  an  executor,  adminlv 
trator,  assignee,  or  other  representative  of 
an  insolvent's  estate,  out  of  which  the  pref- 
erence arises,  but  not  for  the  purpose  of  ex- 
tending  such  preference  to  other  description» 
of  property."  United  States  v.  Crooksbank. 
(N.  Y.)  1  Bdw.  Ch.  233,  237. 

The  words  "other  persons,"  as  used  in 
Rev.  St  2159,  providing  that  damages  wbicb 
a  widow  is  entitled  to  recover  for  the  with- 
holding of  her  dower  shall  be '  a  certain 
amount  to  be  estimated  in  an  action  against 
the  heirs  of  the  husband  from  the  time  of 
his  death,  and  in  actions  against  other  per^ 
sons  from  the  time  of  her  demanding  her 
dower  of  such  persons,  not  exceeding  six 
years  in  the  whole,  includes  the  alienee  of 
the  husband,  or  one  who  has  become  vested 
with  the  husband's  title  by  operation  of  law. 
Munger  v.  Perkins,  22  N.  W.  511,  513,  62 
Wis.  499. 

The  term  "other  person,'*  In  2  Tftyl.  St 
p.  1610,  f  123,  providing  that  all  deeds  pur- 
porting to  convey  real  estate,  which  are  duly 
executed,  etc.,  and  which  purport  to  be  made 
and  executed  by  any  sheriff,  deputy  sheriff^ 
referee,  or  other  person  by  virtue  of  any 
Judgment,  order,  or  decree,  is  of  very  gen- 
eral import  and  not  to  l>e  restrained,  exc^t 
by  the  clear  context  and  proper  subject-mat- 
ter of  the  act  or  by  the  express  words  found 
in  it  or  in  some  other  statute  in  pari  ma- 
teria. To  say  that  the  words  signify  some 
ministerial  officer  of  a  court  of  general  ju- 
risdiction, legal  or  equitable,  other  than  a 
sheriff,  deputy  sheriff,  or  referee,  is  to  de- 
prive them  of  nearly  all  force  and  effect 
Chase  v.  Whiting,  30  Wis.  544-M7. 

"Other  persons,"  as  used  in  Sess.  Laws 
1891,  c.  114,  making  it  unlawful  for  labor- 
ers, workmen,  mechanics,  or  other  persons 
employed  by  the  state  to  work  more  than 
eight  hours  per  day,  does  not  include  an 
officer  or  employ^  for  whom  an  annual  sal- 
ary has  been  specifically  named  and  appro- 
priated by  the  Legislature.  State  v.  Martin- 
dale,  27  Pac.  852,  853,  47  Kan.  147.  Thus 
a  person  contracting  to  do  a  certain  amount 
of  work  for  a  certain  sum  of  money  cannot 
recover  a  greater  sum  for  the  reason  that  he 
has  worked  over  eight  hours  a  day  in  per- 
forming such  work.  Billinsley  t.  Marshall 
Oounty  Com'rs,  49  Pac  329,  6  Kan.  App.  435. 

The  phrase  "other  person,"  found  in 
Code  1876.  c.  6.  tit  2,  pt  8,  relative  to  Hens 
of  mechanics  and  others,  and  giving  a  lien  to- 
every  mechanic  or  other  person  who  shall 
perform  any  work,  etc.,  Includes  a  timber 
merchant  furnishing  materials  for  the  erec- 
tion of  a  building.  Geiger  v.  Uussey,  63  Ala. 
338-341. 

The  term  ••mechanic,  miner,  or  other  per- 
son," in  the  statute  exempting  from  execu- 
tion the  necessary  tools  and  implements  of 
any  mechanic,  miner,  or  other  person,  used 
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for  the  purpose  of  carrying  on  bli  trade, 
are  broad  enongh  to  Indade  a  merchant 
tailor  who  is  a  practical  workman,  and  who 
cats  and  fits  garments  for  cnstomers,  and 
sDperintmds  their  manufacture.  In  re  Jones 
<n.  S.)  13  Fed.  Cas.  931. 

"Other  person,"  as  used  in  Acts  1856,  i 
14,  which  provides  that  every  mechanic, 
workman,  or  other  person  doing  or  perform- 
ing any  work  toward  the  erection  or  con- 
stmction  of  any  building  shall  have  a  lien, 
means  any  one  connected  with  the  work, 
and  hence  includes  a  superintendent  Mul- 
ligan V.  Mulligan,  18  La.  Ann.  20,  22. 

**Other  persons,"  as  used  in  Rev.  St 
1858,  c  5,  I  1,  providing  tliat  all  words  pur- 
porting to  give  a  Joint  authority  to  three 
or  more  public  oflScers  or  other  persons  shall 
be  construed  as  giving  such  authority  to  a 
majority  of  such  officers  or  other  persons, 
and  the  words  Include  arbitrators  and  exec- 
Qtors.  Melms  ▼.  Pfister,  18  N.  W.  256,  256, 
liOWis.  186. 

Under  a  statute  providing  that  in  forci- 
ble entry  and  detainer  cases  a  bond  shall 
be  executed  to  the  sheriff  or  other  person,  it 
is  held  that  the  other  person  referred  to  is 
not  the  defendant,  but  the  officer  to  whom 
the  writ  is  directed.  Mitchell  ▼.  Gibson,  14 
Ark.  224. 

8aaio— As  ejnsdeat  soaerls. 

Act  Sept  24,  1866,  makes  it  a  penal  of- 
fense for  any  warehouseman,  wharfinger,  or 
other  person  to  issue  vouchers  for  goods* 
wares,  etc.,  unless  he  shall  have  actually 
received  them  into  store.  Held,  that  the 
words  "other  person"  should  be  construed 
in  connection  with  the  preceding  words,  and 
to  mean  those  who  are  engaged  in  a  like 
business,  or  who  may  connect  the  business 
of  warehousemen  or  wharfinger  with  some 
other  pursuit  such  as  shipping,  grinding,  or 
manufacturing.  Bucher  v.  Commonwealth, 
106  Pa.  528,  534,  41  Leg.  Int  288. 

In  a  mechanics*  Hen  statute  giving  a 
Hen  on  buildings  to  laborers,  mechanics,  or 
other  persons  who  have  performed  labor  in 
the  construction  thereof,  the  words  "other 
persons"  should  be  construed  to  mean  other 
persons  of  the  same  nature  as  laborers  and 
mechanics,  and  are  not  sufficient  to  extend 
the  provisions  of  the  statute  to  an  architect 
Raeder  v.  Bensberg,  6  Mo.  App.  445,  447. 

As  used  in  Act  June  10,  1890,  c.  407,  | 
«,  26  Stat  135  [U.  S.  Ck)mp.  St  1901,  p. 
1895],  providing  that  If  any  owner,  importer, 
consignee,  agent  or  other  person  shall  make 
or  attempt  to  make  a  fraudulent  entry  of 
goods  for  the  payment  of  custom  duties, 
Buch  goods  shall  be  forfeited,  etc.,  the  words 
**other  person"  mean  some  one  of  the  same 
general  class  as  those  described  by  the  pre- 
«edh)g  words,  and  hence  do  not  include  a 


stranger  who  is  a  mere  trespasser  in  respect 
to  goods.  United  States  v.  1,150^  Pounds 
of  Celluloid  (U.  8.)  82  Fed.  627,  636,  27  0.  C. 
A.  281. 

Rev.  St  I  1564,  prohibits  the  sale  of 
liquor  on  Sunday  by  any  tavern  keeper  or 
other  person,  etc.  The  words  "tavern  keep- 
er" indicate  very  clearly  the  class  of  persons 
against  whom  the  act  was  named,  and  the 
general  words  "other  person"  must  under 
the  familiar  rule,  noscitur  a  sociis,  be  taken 
to  mean  a  similar  class  of  persons,  and  not 
be  extended  so  as  to  include  all  persons. 
The  words  '*tavem  keeper,"  as  used  in  this 
statute,  clearly  mean  a  person,  a  part  at 
least  of  whose  business  it  is  to  sell  intoxi- 
cating liquors,  and,  applying  the  rule  above 
quoted,  the  words  "other  person"  must  be 
held  to  mean  persons  whose  business,  either 
in  whole  or  in  part,  is  to  sell  such  drinkd. 
Jensen  v.  State,  19  N.  W.  874,  375,  60  Wis. 
577. 

Gen.  Laws  1899,  p.  266,  providing  for 
the  election  of  a  public  weigher,  and  forbid- 
ding the  employment  of  commission  mer- 
chants or  other  person  or  persons  fbr  weigh- 
ing cotton  or  other  merchandise  offered  for 
sale,  means  others  of  the  same  class  as  fac- 
tors and  commission  merchants,  and  does  not 
prohibit  ginners  and  warehousemen  from 
weighing  cotton  for  their  customers,  or  farm- 
ers from  having  it  weighed  by  the  purchaser 
or  any  other  person.  Whitfield  v.  Terrell 
Ck)mpres8  Co.,  62  8.  W.  116,  118,  26  Tex. 
Civ.  App.  285. 

I  In  an  ordinance  referring  to  all  ap- 
'  pointments  of  janitors,  engineers,  or  other 
persons,  the  words  "other  persons"  will  not 
'  include  inspectors  of  buildings,  since  it  will 
,  apply  only  to  those  ejusdem  generis,  and 
;  will  not  reach  a  higher  class  of  officials. 
I  State  V.  Longfellow,  69  S.  W.  596,  597,  95 
>  Mo.  App.  660. 

The  words  "other  persons,"  as  used  in 
Code,  I  4074,  relating  to  the  conveyance  of 
property  with  intent  to  defraud  creditors, 
purchasers,  or  other  persons,  mean  those 
who  have  or  might  have  a  claim  or  right  to 
the  property  conveyed,  which  might  be  en- 
forced at  law  or  equity.  Day  v.  Lown,  1 
N.  W.  786,  790,  51  Iowa,  364. 

A  statute  prohibiting  any  "tradesman, 
artificer,  or  other  person"  from  engaging  in 
his  usual  occupation  on  Sunday  does  not  in- 
clude a  coachman  or  farmer.  Cavan  v.  City 
of  Brooklyn,  5  N.  Y.  Supp.  758,  760. 

In  a  statute  providing  that  "if  any  judge 
or  clerk  of  an  election,  or  any  other  person, 
shall  knowingly  receive  and  place  In  the  bal- 
lot box  any  ballot  not  legally  voted  by  a 
qualified  voter,"  he  shall  be  punished,  etc., 
the  words  "other  person"  apply  only  to  per- 
sons ejusdem  generis  with  the  officers  nam- 
ed;   and   an   indictment   thereunder  which 
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Ud\M  to  arer  fbat  defendant  was  a  Judge  or 
clerk,  or  acting  in  a  similar  capacity,  ia  in- 
valid. State  ▼.  Kmeger,  ld4  Mo.  26%  86  & 
W.  004,  606. 

A  merchant  tailor,  who  is  a  practical 
workman,  and  who  cuts  and  fits  garments  j 
for  customers,  and  superintends  their  manur  I 
facture,  comes  within  the  meaning  of  "other  I 
person,"  as  used  in  a  statute  exempting  the  | 
tools  and  implements  of  any  mechanic, ! 
miner,  or  other  person,  used  and  kept  for  the 
purpose  of  carrying  on  his  trade  or  business, ' 
etc.,  from  execution.  In  re  Jones  (U.  8.)  13 ' 
Fed.  Cas.  031. 

In  considering  the  question  whether  the  i 
city  of  Lynchburg  had  the  power  to  assess 
a   railroad  corporation   with   a  license  tax 
under  a  provision  of  its  charter  authorizing  . 
t^ie  council  to  impose  a  tax  on  persons  en- ' 
gaged    in    certain    specified    employments,  | 
''and  upon  any  other  persons  or  employment  \ 
which  it  may  deem  proper,  whether  such  per-  { 
son  or  employment  is  herein  specially  enu- 1 
merated  or  not,  and  whether  any  tax  be 
imposed  thereon  by  the  state  or  not,"  the 
term  "other  persons  or  employment"  must 
be  construed  as  applicable  to  persons  and 
enlployments  ejusdem  generis  with  the  enu- 
merated classes;  and  the  court  held  that  the 
charter  did  not  confer  upon  the  council  pow- 
er to  tax  railroad  corporations  under  cover 
of  these  general  words.    City  of  Lynchburg 
V.  Norfolk  &  W.  a  Co.,  80  Va.  237,  246,  240, 
56  Am.  Rep.  502. 

In  Sandiman  ▼.  Beach,  17  Barn,  ft  O. 
06,  which  was  an  action  of  assumpsit  to  re- 
cover the  expense  of  hiring  a  post  chaise  to 
convey  the  plalntifT  to  a  certain  place,  in 
which  it  was  contended  that  the  contract 
was  illegal  and  against  the  statute  because 
it  was  performed  on  the  Sabbath,  Lord  Ten- 
derden,  C.  J.,  in  delivering  the  unanimous 
opinion  of  the  Queen's  Bench,  said  that, 
"upon  looking  into  the  statutes  (8  Car.  I,  c 
1,  and  20  Car.  II,  c.  7)  upon  which  the  ob- 
jection is  founded,  we  are  of  the  opinion 
that  this  case  does  not  come  within  them. 
By  the  first  of  these  it  was  enacted  that  no 
carrier  with  any  horse,  nor  wagonman  with 
any  wagon,  nor  cartman  with  any  cart,  nor 
wain  man  with  any  wain,  nor  drover  with 
any  cattle,  shall,  by  themselves  or  any  other, 
travel  on  the  Lord's  Day;  and  by  20  Car.  II, 
c.  7,  that  no  tradesman,  artificer,  workman, 
laborer,  or  other  person  or  persons,  shall  do 
or  exercise  any  worldly  labor,  business,  or 
work  of  their  ordinary  callings  upon  the 
Lord's  Day.  It  was  also  contended  that  un- 
der the  words  'other  person  or  persons'  the 
drivers  of  stagecoaches  are  included,  but, 
where  general  words  follow  particular 
words,  the  rule  is  to  construe  them  as  ap- 
plicable to  persons  ejusdem  generis.  Con- 
sidering, then,  that  In  8  Car.  I,  c.  1,  carriers 
of  a  certain  description  are  mentioned  and 
that  in  20  Car.  II,  c.  7,  drovers,  horse  courses. 


wagoners,  and  travelers  of  other  description 
are  specifically  mentioned,  we  think  that  the 
words  'other  person  or  persons'  cannot  h&Te 
been  used  in  a  sense  large  enough  to  incliide 
the  owner  and  driver  of  a  stagecoach."  City 
of  St  Louis  ▼.  Laughlin,  40  Mo.  550,  563. 

In  Rev.  St  |  2082,  exempting  from  ex- 
ecution the  tools  and  implements,  or  stock 
in  trade,  of  any  mechanic,  miner,  or  otber 
person,  used  or  kept  for  the  purpose  of  car^ 
rylng  on  his  trade  or  business,  the  term 
*'other  person"  should  not  be  interpreted  to 
mean  only  a  person  ejusdem  generis — ^tliat 
is,  an  artificer  of  some  sort— but  it  also  in- 
cludes a  tradesman  or  merchant  The  "oth- 
er person"  of  the  statute  is  one  who,  al- 
though not  a  mechanic  necessarily  uses  or 
keeps  a  stock  in  trade  for  the  purpose  of 
carrying  on  his  business.  Wicker  v.  Corn- 
stock,  0  N.  W.  25,  26,  52  Wis.  315,  816. 

"Other  person,"  as  used  in  the  exemp- 
tion law,  providing  that  the  tools  and  In- 
struments of  every  mechanic,  miner,  or  otb- 
er person  shall  be  exempted,  etc.,  were  in- 
tended to  comprehend  a  class  of  citizens  who 
earn  their  livelihood  by  the  use  of  tools  and 
instruments,  in  whole  or  in  part.  Qrimes  r. 
Bryne,  2  Minn.  80,  103  (Oil.  72,  85).  And 
such  is  its  use  in  a  like  statute  in  Kansas 
(Oen.  St  c.  38).  Ouptil  v.  McFee,  9  Kan. 
30,  84.  So,  also,  in  Rev.  St  a  184,  |  81,  snbd. 
0.    Bevitt  r.  Crandall,  10  Wis.  581,  588. 

"Other  person,"  within  the  meaning  of 
Gen.  St  c.  60,  I  82,  which  exempts  from 
execution  and  attachment  the  tools,  imple- 
ments, working  materials,  books,  and  stock 
in  trade  of  any  mechanic,  miner,  or  other 
person,  etc.,  includes  merchants  and  trades- 
men; the  application  of  the  rule  noscitur  a 
sociis  to  limit  the  words  "other  person"  to 
persons  similar  to  the  designated  classes  of 
mechanics  and  miners  being  contrary  to  the 
manifest  purpose  and  intention  of  the  act. 
Martin  y.  Bond,  24  Paa  826,  827,  14  Colo. 
466. 

Under  a  statute  providing  that  "every 
wife,  child,  parent,  guardian,  husband,  or 
other  person  who  shall  be  injured  in  person 
or  property  or  means  of  support  by  reason  of 
the  intoxication  of  any  person,  or  by  reason 
of  the  selling,  giving,  or  furnishing  any  spir- 
ituous or  intoxicating  liquors,  that  person 
shall  have  a  right  of  action  against  any  per- 
son who  shall,  by  selling  or  giving  intoxi- 
cating liquors,  have  caused  or  contributed 
to  the  intoxication  of  such  person,"  one  who 
lost  money  while  intoxicated  brought  an  ac- 
tion to  recover  from  the  one  who  had  sold 
him  the  intoxicating  liquor.  The  court  held 
that  he  could  not  maintain  the  action.  "The 
party  intoxicated  is  excluded.  The  persons 
enumerated  are  persons  who  stand  to  him  in 
special  relation,  and  it  is  therefore  to  be  as- 
sumed that  any  other  person  who  may  sue 
must  also  stand  to  him  in  some  special  rela- 
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tion,  80  as  to  be  Injured  by  hit  Intozlcatloii* 
or  by  tbe  sale  to  him.  A  creditor  might,  per- 
haps, stand  in  that  relation  under  some  dr- 
dunstances,  or  a  contractor  or  serrant,  or 
the  master  of  a  yessel,  or  a  trareler  passing 
him  in  the  street,  and  so  on;  bat  he  could 
not  stand  in  any  such  relation  to  liimself, 
and  therefore  cannot  be  understood  as  em- 
braced In  the  terms  'wife,  child,  parent,  hus- 
band, or  other  person.'"  Brooks  ▼.  Cook, 
7  N.  W.  216,  217,  44  mch.  017,  88  Am.  Rep. 
282. 

A  school-teacher  la  neither  a  laborer, 
dark,  servant,  nurse,  nor  "other  person," 
within  the  meaning  of  the  statute  providing 
tbat  hi  all  cases  within  the  Jurisdiction  of  a 
justice  of  the  peace,  where  any  action  Is 
brought  by  any  laborer,  clerk,  servant,  nurse, 
«r  other  person  for  compensation  claimed 
due  for  personal  services  performed,  the 
plalntilf,  if  successful,  shall  be  entitled  to 
recover,  as  part  of  the  costs,  a  Judgment 
against  the  defendant  for  an  attorney's  fee. 
School  Dlst  No.  94  T.  Oautler,  78  Pac.  064 
957,  18  Okl.  194. 

8mai»-^As  p«vsoB  otl&er  than* 

The  words  "other  person,"  used  In  a 
stitote  following  the  enumeration  of  certain 
cl&sses  of  persons,  always  mean  persons 
other  than  those  enumerated.  Warner  Ble- 
rator  Mfg.  Co.  v.  Houston  (Tex.)  28  &  W. 
406,408. 

The  words  "other  person,"  as  used  in  a 
statute  providing  that  if  any  servant,  etc., 
shall  embezzle,  without  the  assent  of  his  em- 
pl(7er,  any  money,  goods,  etc.,  belonging  to 
any  other  person,  he  shall  be  punished,  etc., 
mean  any  other  person  than  the  servant  who 
ia  guilty  of  embezzlement  State  v.  Porter, 
26  Mo.  201,  207;  Fleener  ▼.  State,  23  S.  W. 
1,  2,  58  Ark.  9& 

"Other  person,"  as  used  in  St  11  A  12 
Ylct  c.  49,  I  1,  providing  that  no  licensed 
vlctualer,  or  person  licensed  to  sell  beer  by 
retaU  to  be  drunk  on  the  premises,  or  not 
to  be  drunk  on  the  premises,  or  other  per^ 
flon,  shall  open  his  house  for  the  sale  of 
wine,  spirits,  or  beer  on  Sunday  before  a 
certain  hour,  comprehends  all  the  world  ex- 
cept the  persons  before  mentioned,  viz.,  li- 
censed vlctualer,  or  persons  licensed  to  sell 
beer  by  retail.  Harris  ▼.  Jenns,  9  O.  B.  (N. 
&)  152,  157. 

Other  persoiial  effeets  ov  property. 

A  testator  bequeathed  to  a  friend  all 
her  silver,  jewelry,  and  other  personal  effects 
Bot  otherwise  enumerated  in  the  will;  say- 
ing, in  connection  with  such  bequest,  that. 
she  had  already  communicated  to  her  friend 
her  wishes  in  connection  with  the  bequest 
It  was  held  that  the  words  "other  personal 
effects"  were  employed  in  a  restrictive  sense, 
and  embraced  only  effects  of  personal  use, 
Uke  Jewelry  and  Bliver.  and  did  not  operate 


on  the  resldntim  of  testatrix's  personal  es- 
tate. This  construction  was  reached  by  con- 
struing the  will  as  a  whole;  there  being  a 
previous  provision  bequeathing  all  the  rest 
and  residue  of  testatrix's  estate,  after  cer- 
tain specified  legacies  had  been  paid,  to  a 
church.  One  of  the  main  reasons  for  this 
conclusion  seems  to  have  been  a  presumption 
that  testatrix  would  not  have  left  undevised 
and  undeclared  the  trusts  which  were  to 
govern  the  use  of  the  residuum  of  her  estate, 
which  was  large,  as  she  had  done  those  re- 
lating to  the  silver  and  other  personal  effects 
bequeathed  to  her  friend.  Welman  y.  Nenf- 
vUle,  75  Ga.  124,  128. 

A  deed  conveying  "all  the  buildings, 
tanks,  derricks,  pipes,  pipe  lines,  fixtures,  and 
all  other  personal  property  whatsoever,"  sit- 
uated on  any  portion  of  a  ranch,  covers  sim- 
ply personal  property  not  previously  men- 
tioned, but  of  the  same  kind  or  nature  as 
that  specified.  Diets  t.  Mission  Transfer 
Co.,  80  Pac  880,  888,  06  GaL  92. 

"Other  personal  property,"  as  used  In 
Gen.  St  1878,  c  06,  If  269,  270,  providing 
that  whoever  shall  carry  off  or  destroy  any 
wood,  timber,  lumber,  hay,  grass,  or  other 
personal  property  of  another  person,  without 
lawful  authority,  shall  be  liable  for  treble 
damages,  should  be  confined  to  things  ejus- 
dem  generis  with  those  enumerated — ^that  is, 
such  as  are  produced  by  and  grown  upon 
land;  the  statute  being  designed  to  apply 
only  to  trespasses  committed  by  carrying  off, 
using,  or  destroying  the  products  of  the 
soil.  Berg  v.  Baldwin,  18  N.  W.  821,  822, 
81  Minn.  541. 

In  a  statute  making  every  railroad  cor- 
poration liable  for  Injuries  in  certain  cases 
to  furniture,  personal  effects,  and  "other  per- 
sonal property,"  etc.,  such  phrase  will  be 
construed,  in  connection  with  the  context 
as  used  to  mean  property,  and  to  mean  prop- 
erty of  the  same  general  description  as  the 
furniture  and  personal  effects.  Wall  ▼.  Piatt, 
48  N.  B.  270,  274,  169  Mass.  898. 

Under  Or.  St  I  165,  providing  that  who- 
ever shall  willfully,  unlawfully,  and  mali- 
ciously cut,  shoot  maim,  wound,  or  other- 
wise destroy  any  horse,  mule,  neat  cattle, 
hog,  sheep,  goat,  or  other  personal  property, 
the  goods  and  chattels  of  another,  shall  be 
guilty  of  a  misdemeanor,  the  term  "other 
personal  property"  includes  oil  In  an  oil 
tank.  State  ▼.  Bwltser,  87  S.  B.  818,  819, 
59  S.  a  225. 

Other  place 

"Other  place,**  as  used  In  Act  Cong. 
1790,  Ci  9,  I  3,  which  gives  the  federal  courts 
Jurisdiction  of  any  offense  committed  within 
any  fort,  arsenal,  dockyard,  or  in  any  other 
place  or  district  of  the  country  under  the 
sole  and  exclusive  Jurisdiction  of  the  United 
States,  refers  to  other  places  of  a  similar 
character  to  those  previously  enumerated  In 
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the  same  lectioii,  and  to  tbat  which  follows. 
Hence,  under  this  provislont  federal  courts 
would  not  have  Jurisdiction  of  an  offense 
committed  on  board  a  ship  of  war  lying  with- 
in the  harbor  of  Boston.  United  States  ▼. 
Bevans,  16  U.  S.  (8  Wheat)  336,  890,  4  U 
Ed.  404.  It  does  not  include  a  place  ceded 
to  the  United  States  as  a  home  for  disabled 
volunteers.  In  re  Kelly  (U.  S.)  71  Fed.  646, 
560. 

In  construing  the  a,ct  of  Biarch  2,  1709, 
providing  that  no  search  by  the  officers  of 
customs  for  the  purpose  of  making  seizures 
shall  be  made  in  any  ship,  vessel,  dwelling 
house,  store  building  or  otiier  place,  unless 
by  virtue  of  a  magistrate's  warrant,  the 
court  said  that  'the  words  'other  place,'  fol- 
lowing the  words  'ship,  vessel,  dwelling 
house,  and  store  building,'  cannot  mean 
'other  place'  in  the  most  general  and  ex- 
tensive sense  of  the  words.  In  this  general 
sense  of  the  words,  every  material  object 
must  occupy  such  place.  If  the  Legislature 
had  intended  to  prohibit  searches  for  the 
purpose  of  making  seizures  in  every  case 
without  a  warrant,  they  would  have  said  so 
in  general  terms,  without  particularly  men- 
tioning places.  The  words  'other  place,'  in 
this  case,  mean  'other  like  place';  that  is, 
a  place  substantially  the  same  with  the  place 
mentioned  in  connection  "^th  it,  having  In 
view  the  motive  and  object  which  induced 
the  Legislature  to  prohibit  an  entry  into 
those  places  without  a  warrant"  It  does 
not  include  a  stagecoach.  Jones  y.  Gibson, 
1  N.  H.  266,  272. 

As  used  in  Gen.  Laws  1886,  c.  224,  as 
amended  by  Gen.  Laws  1897,  c.  349,  forbid- 
ding the  excluding  of  any  person  from  bar- 
ber shops,  eating  houses,  or  other  places  of 
public  resort  on  account  of  race,  color,  or 
previous  condition  of  servitude,  "other"  will 
be  read  "others  of  such  like,"  so  that  per- 
sons or  things  therein  comprised  may  be 
read  as  ejusdem  generis  with,  and  not  of 
a  superior  quality  or  different  from,  those 
specifically  enumerated.  Rhone  v.  Loomls, 
77  N.  W.  31,  32,  74  Minn.  200  (citing  Sandi- 
man  v.  Breach,  7  Barn,  ft  0.  99,  17  Am.  ft 
Eng.  Enc.  Law,  p.  278). 

Oilier  plaee  of  amnsement. 

"Other  place  of  amusement"  as  employ- 
ed in  Act  1881,  providing  that  a  license  for 
the  sale  of  liquor  should  not  be  granted  to 
the  proprietors  of  any  theater,  circus,  muse- 
um, or  other  place  of  amusement  included 
not  only  theaters,  circuses,  and  museums, 
but  any  other  place  of  amusement  as  such 
phrase  enlarged  the  meaning  and  extended 
the  operation  of  the  statute  beyond  the  three 
special  classes  of  amusement  designated. 
In  re  Hastings  (Pa.)  39  Leg.  Int  440. 

Otlter  place  of  bnsiness* 

In  an  ordinance  providing  that  "no  per- 
son shall  play  on  Sunday  at  billiajrds,  ten- 


pins, or  other  games  of  amosementp  or  shall 
on  that  day  keep  his  store,  shop,  or  other 
place  of  business  open,  or  sell  or  offer  t» 
sell  any  goods,"  the  words  "other  place  of 
business"  include  a  theater.  City  of  St  Jo- 
seph ▼.  BlUott,  47  Mo.  App.  418,  420. 

Oilier  pleadias. 

In  construing  a  statute  providing  that 
"when  a  declaration  or  other  pleading  al- 
leges that  any  person  made,  indorsed,  as- 
signed, or  accepted  any  writing,  no  proof 
of  the  handwriting  of  such  person  shall  be 
required,  unless  the  fact  be  denied  by  an 
affidavit  with  the  plea  which  puts  it  in  is- 
sue," the  court  said:  "The  words  'other 
pleadings*  must  obviously  be  construed  to 
mean  a  plea  in  a  common-law  suit  or  an 
answer  in  chancery.  The  word  'plea'  in  the 
clause  of  the  section  obviously  is  used  in  ita 
comprehensive  sense,  and  means  any  plead- 
ing, as  a  replication  in  law  or  in  chancery.*^ 
Robinson  v.  Dix,  18  W.  Va.  628,  542. 

Other  power* 

"Other  power,"  as  used  in  an  act  in- 
corporating a  street  railway  company,  which 
provides  tbat  the  road  shall  be  operated  with 
steam,  horse,  or  other  power,  is  not  limited 
to  animal  power  for  the  reason  that  steam 
cannot  be  legally  used,  and  hence  such  road 
may  use  electricity.  Taggart  v.  Newport  St 
Ry.  Co.,  19  Atl.  326,  327,  16  R.  I.  668,  7  U 
R.  A.  205;  Hudson  River  Telephone  Co.  v. 
Watervliet  Turnpike  &  B.  Co.,  9  N.  Y.  Supp. 
177,  178,  56  Hun,  67. 

Other  premises. 

"Other  premises,**  as  used  In  Act  April 
27,  1855,  I  8  (P.  L.  369),  declaring  It  to  be 
lawful  for  every  lessee  f<^  a  term  of  years 
of  any  colliery  or  mining  land,  manufac- 
tory, or  other  premises,  to  mortgage  his  ot 
her  lease  or  term  in  the  demised  premises, 
are  equivalent  to  "other  lands  and  tene- 
ments," and  are  not  to  be  restricted  to  leasea 
of  the  same  or  like  nature  as  colliery,  mine, 
or  manufacturing  leases.  The  word  "prem- 
ises," as  applied  to  realty,  means  land  and 
tenements.  Appeal  of  Hilton,  9  Atl.  342,  343, 
116  Pa.  351. 

Other  proceedinss* 

As  used  in  a  power  given  to  one  to  ex- 
ecute a  release  for  the  writer  of  all  manner 
of  imperfections  or  errors  concerning  a  cer- 
tain judgment  or  concerning  any  writ  war- 
rant process,  declaration,  plea,  entry,  or  oth- 
er proceeding  whatsoever,  the  words  "other 
proceeding"  must  be  construed  to  mean  pro- 
ceedings of  the  same  kind,  and  would  not 
Include  an  error  in  the  mode  of  enforcing  the 
judgment  subsequently.  Solomon  v.  Qra- 
bam,  5  EI.  &  Bl.  309,  323. 

"Other  proceeding,"  as  used  in  Revision, 
p.  401,  providing  certain  solicitor's  fees  for 
drawing  every  bill,  etc.,  and  other  pleading,. 
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and  drawing  exceptions  and  other  proceed- 
ing, Inclndes  affldaylts.  Booraem  v.  North 
Hudson  County  Ry.  Co.,  14  Atl  106»  107, 
44  N.  J.  Bq.  (17  Stew.)  70. 

The  term  "other  proceeding/'  in  Ciy. 
Code,  S  761,  subd.  2,  proTldes  that  if  a  Judg- 
ment be  reyersed,  and  the  case  remanded 
for  trial  or  other  proceedings,  It  shall  stand 
for  trial  on  such  other  proceedings  in  the 
court  whence  the  appeal  was  taken,  etc., 
Includes  cases  where  the  court  of  appeals  re- 
yerses  the  Judgment  and  directs  one  of  a 
particular  character  to  be  entered  by  the 
court  below.  Lloyd  ▼.  Matthews,  17  S.  W. 
795,  82  Ky.  300. 

Under  Pol.  Code,  S  3787,  making  a  tax 
deed  prima  facie  eyldence  of  certain  proceed- 
ings, and  "conclusiye  of  all  other  proceed- 
ings," the  other  proceedings  referred  to  are 
acts  and  proceedings  required  to  be  done  and 
had  at  the  hands  of  the  public  officials,  en- 
trusted with  the  yarlous  steps  leading  up  to 
the  execution  of  a  tax  deed,  and  to  some- 
thing required  to  be  done  by  the  applicant 
for  the  deed,  such  as  the  giying  of  notice  to 
redeem.  Reed  y.  Lyon,  81  Pac.  619,  620,  96 
CaL  501. 

Other  process. 

"Other  process,*'  as  used  in  a  deed  re- 
serving to  the  grantor  "a  supply  of  spring 
water  by  means  of  a  hydraulic  ram,  wheel, 
or  all  other  processes  of  forcing  the  water," 
includes  the  use  of  a  windmill  to  force  the 
water.  Richardson  y.  Clements,  89  Pa.  603, 
506,  33  Am.  Rep.  784. 

Otber  prodnots* 
Code,  f  1583,  proyidlng  that  cotton,  com, 
rice,  or  other  products  sold  by  planters  and 
commission  merchants  on  cash  sale  shall 
not  be  considered  as  the  property  of  the 
buyer,  or  the  ownership  giyen  up,  until  the 
same  shall  be  fully  paid  for,  does  not  In- 
dnde  turpentine  and  rosin.  The  products 
here  meant  are  the  products  of  the  planters. 
Planters  are  those  who  plant  something  in 
the  ground,  or  sow  something  therein  which 
produces  fruit  or  increase  from  this  plant- 
ing, and  growing  from  the  soil,  such  as  com, 
cotton,  or  rice.  Potatoes,  sugar  cane,  sugar, 
ground  peas,  hay,  and  fodder  are  such  prod- 
ucts as  planters  raise  from  the  soil  as  they 
do  cotton,  com,  and  rice,  but  timber,  tur- 
pentine, wood,  and  things  of  that  sort,  are 
not  products  of  the  soil  of  the  same  sort  as 
the  three  named,  planted  or  sown  and  raised 
by  planters  from  the  soil.  Roberts  y.  Sayan- 
nah,  P.  ft  W.  Ry.,  75  Ga.  225,  226. 

Othmr  projectloi&s* 

'X)ther  projections,"  as  used  in  Gen.  St 
c  19,  f  13,  authorizing  cities  to  make  such 
roles  and  regulations  for  the  erection  and 
maintenance  of  balustrades  or  other  projec- 
tions upon  the  roof  or  sides  of  buildings 


ther^n  as  the  safety  of  the  public  requirea, 
as  applied  to  the  sides  of  a  building,  are 
those  portions  of  or  attachments  to  the  sides 
which  are  near  the  line  of  a  highway,  or 
which  project  oyer,  and  therefore,  in  one 
sense,  into,  the  highway,  such  as  balconies, 
canopies,  windows,  cornices,  gutters,  signs, 
or  other  additions  supported  by  the  build- 
ing itself,  which  do  not  obstruct  the  trayel 
on  the  highway.  They  do  not  include  door- 
steps within  the  actual  limits  of  a  highway, 
such  doorsteps,  though  connected  with  and 
a  part  of  the  building,  are  not  necessarily 
supported  by  it,  and  are  not,  properly  speak- 
ing, projections  on  the  side  of  it,  but  are 
rather  structures  created  in  and  occupying 
a  part  of,  the  highway  Itself.  Cushing  y. 
City  of  Boston,  128  Mass.  330,  331.  85  Am. 
Rep.  383. 

Oilier  proper  person* 

"Other  proper  person,"  as  used  in  Rey. 
Laws,  p.  103,  I  14,  and  page  425,  f  91,  al- 
lowing the  landlord  or  other  proper  person 
to  be  made  defendant  in  an  action  against 
the  tenant,  means  any  one  whose  title  is 
connected  to  and  consistent  with  the  pos- 
session of  the  occupant,  which  existed  be- 
tween them  prior  to  the  commencement  of 
the  action.  Layton  y.  Fen,  14  N.  J.  Law  (2 
J.  S.  Green)  497,  499  (citing  Falrclaim  y. 
Shamtitle,  3  Bur.  1290;  Layton  y.  Shupe,  13 
N.  J.  Law  [1  J.  S.  Green]  66). 

Otl&ev  property. 

"Other  property,"  as  used  in  Bess.  Laws 
1881,  c.  92,  proyidlng  that  a  railroad  com- 
pany shall  be  liable  for  an  injury  done  to 
a  building  or  other  property  of  any  person 
or  corporation  by  fire  communicated  by  a 
locomotiye  engine,  should  be  construed  to 
embrace  fences,  growing  trees,  and  herbage, 
and  is  not  confined  only  to  subjects  ejusdem 
generis.  Grissell  y.  Housatonic  R  Co.,  9 
Ati.  187,  138,  64  Conn.  447,  1  Am.  St  Rep. 
138. 

Gen.  St  1888,  I  3581  et  seq.,  relating  to 
the  liability  of  railroad  companies  for  dam- 
age by  fire  to  buildings  or  other  property, 
cannot  be  limited,  under  the  rule  of  ejusdem 
generis,  to  embrace  only  property  of  the 
same  kind  as  buildings — ^that  is,  real  estate — 
but  includes  personal  property  as  well.  Mar- 
tin y.  New  York  ft  N.  E.  R.  Co.,  26  Atl. 
239,  241,  62  Conn.  831. 

As  used  in  Hart  Dig.  art  660,  proyidlng 
for  the  punishment  of  any  person  who  shall 
willfully  and  maliciously  kill,  maim,  beat 
or  wound  any  horse,  cattle,  goat,  sheep,  or 
swine,  or  shall  willfully  injure  or  destroy 
any  other  property  of  another,  cannot  be 
construed  to  include  a  dog.  The  expression 
"any  other  property"  was  intended  to  in- 
clude only  inanimate  property,  to  the  injury 
or  destruction  of  which  the  terms  kill,  maip>. 
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wound,  €tii,  could  not  properly  be  applied. 
State  ▼.  Marshall  18  Tex.  66,  68. 

"Other  property,"  as  used  in  a  statute 
glTing  the  lessor  a  lien  for  rent  upon  any 
and  all  goods,  chattels,  or  other  property, 
means  property  in  the  nature  of  personalty, 
such  as  goods  and.  chattels,  and  hence  does 
not  embrace  fixtures  or  real  chattels  partak- 
ing more  of  the  nature  of  personalty  than 
realty.  First  Nat  Bank  ▼.  Adam,  28  N.  B. 
955.  957.  138  111.  483. 

''Other  property,"  as  used  in  Act  Cong. 
March  26,  1863,  I  1,  providing  that  whenever 
the  exigencies  of  any  army  in  the  field  are 
such  as  to  make  impressment  of  forage,  arti- 
cles of  subsistence  or  other  property  abso- 
lutely necessary,  then  such  impressment  may 
be  made,  cannot  be  construed  to  include  real 
estate  and  all  other  property,  but  signifies 
that  kind  of  personal  or  perishable  property 
answering  to  that  kind  of  property  actually 
specified  in  the  act,  and  absolutely  necessary 
for  the  army  in  the  field.  White  t.  Iycj,  84 
Oa.  186,  199. 

Rev.  St  I  4423,  provides  that  any  person 
who  shall  designedly,  by  any  false  pretense 
or  false  token,  obtain  from  any  other  per- 
son any  money,  goods,  wares,  merchandise, 
or  other  property,  shall  be  punished,  etc 
Under  this  statute  it  is  held  that  though  the 
word  "property"  is  in  many  cases  construed 
to  include  things  in  action  and  evidences  of 
debt,  the  words  "other  property,"  in  the 
statute  quoted,  must  under  the  rule  of  nos- 
citur  a  sociis,  be  limited  to  such  tangible 
classes  of  property  as  are  therein  previously 
enumerated— that  is  to  say,  money,  goods, 
wares,  merchandise,  and  other  property  of 
that  description — and  does  not  include  the 
obtaining  of  board  and  lodging  by  false  pre- 
tensea  State  v.  Black,  44  N.  W.  636,  76  Wis. 
490. 

Under  a  law  providing  that  if  any  dam- 
age shall  happen  to  any  person,  or  his  or 
her  team,  carriage,  or  other  property,  by 
means  of  the  insufficiency  or  want  of  repair 
of  any  bridge  upon  any  public  road,  the  per- 
son sustainiDg  such  damage  shall  be  entitled 
to  recover  the  same  from  the  board  of  chosen 
freeholders  of  the  county,  the  words  "other 
property"  can  only  be  construed  as  includ- 
ing property  of  the  same  kinds  as  that  men- 
tioned; that  is,  personal  and  movable.  Liv- 
ermore  v.  Board  of  Chosen  Freeholders  of 
Camden  Co.,  29  N.  J.  Law  (6  Dutch.)  245, 
247;  Bralley  v.  Inhabitants  of  Southbor- 
ough,  60  Mass.  (6  Cush.)  141,  142.  And  it 
does  not  extend  to  injuries  to  real  estate, 
so  that  the  board  of  chosen  freeholders  are 
not  liable  under  the  act  for  damages  to  the 
owner  of  a  gristmill  for  not  repairing  a 
bridge  over  a  raceway,  whereby  the  water 
in  the  dam  escapes.  Livermore  v.  Board  of 
Chosen  Freeholders  of  Camden  Co.,  29  N.  J. 
Law  (6  Dutch.)  245,  247. 


^Other  property,**  within  the 
of  Act  May  15,  1871,  providing  that  in  aU 
actions  of  replevin  to  recover  timber,  liun- 
ber,  coal,  or  other  property  severed  from 
the  realty,  the  plaintiff  shall  be  entitled  to 
recover,  notwithstanding  the  fact  that  the 
title  to  the  land  from  which  said  property 
is  severed  may  be  in  dispute,  is  to  be  con- 
strued, according  to  the  rule  of  ejusdem  gen- 
eris, to  apply  only  to  articles  which  before 
the  severance  constituted  a  part  of  the  free- 
hold, the  severance  of  which  depreciates  Its 
value.  The  term  does  not  include  growlni; 
crops.  Renick  v.  Boyd  (Pa.)  1  Chest  Co. 
Rep.  267;  Id.,  99  Pa.  666,  667,  44  Am.  Rep. 
124. 

Prior  to  the  incorporation  of  the  Cali- 
fomia  Fig  Syrup  Company,  several  parties 
were  the  proprietors  of  the  medicine,  and 
of  the  appliances  connected  with  its  manu- 
facture and  sale.  One  of  them  owed  his 
associates  a  certain  sum,  due  on  the  pur- 
chase price  of  his  interest  On  the  creation 
of  the  corporation,  they  all  joined  in  a  deed 
of  conveyance  to  it  The  deed  conveyed  cer- 
tain enumerated  property,  and  then  proceed- 
ed: "Also  the  same  undivided  interest  in 
all  the  machinery  and  means  used  in  manu- 
facturing said  medicine,  in  the  materials 
used  now  belonging  to  them  as  such  manu- 
facturers in  all  such  medicine  now  on  hand 
or  sold  conditionally,  and  in  the  price  of 
that  sold  or  furnished  and  not  yet  paid  for, 
in  the  bottles,  filled  and  unfilled,  and  in  the 
art  of  compounding  or  manufacturing  said 
medicine,  and  in  all  the  other  property,  la- 
bels, circulars,  and  other  things,  rights,  or 
interests  in  or  relating  to  such  medicine  now 
belonging  to  said  first  parties."  And  it  was 
claimed  that  such  indebtedness  was  convey- 
ed by  such  deed.  The  court  said :  "If  con- 
veyed at  all,  it  is  by  the  words  'all  the 
other  property  and  other  things,*  but  we 
are  of  opinion  that  these  words  do  not  in- 
clude, and  were  not  intended  to  include,  the 
indebtedness,  because,  first,  the  instrument 
of  conveyance  carefully  designates  the  par- 
ticular property  conveyed,  and  so  important 
a  matter  as  this  indebtedness  would  nat- 
urally have  been  mentioned  if  the  intention 
had  been  to  transfer  it;  and,  second,  the 
rule  of  construction  la  that  genera]  expres- 
sions of  the  nature  of  those  quoted,  used 
in  connection  with  enumerated  matters  and 
things,  are  limited  to  matters  and  things  of 
the  same  kind.  Thus  the  words  'all  the 
other  property  and  other  things'  refer  to 
proper^  of  the  nature  of  labels  and  circu- 
lars. The  clause  'rights  or  interests  in  or 
relating  to  such  medicine'  probably  refers  to 
the  proprietary  right  and  matters  connected 
therewith.  Certainly  it  cannot  be  construed 
to  include  a  debt  due  from  one  of  the  part- 
ners to  the  partnership."  Alt  v.  California 
Fig  Syrup  Co.,  7  Paa  174,  175,  19  Nev.  118. 

"Other  property,"  as  used  in  Pen.  Code, 
I  63,  providiing  that  eveiy  person  who  shall 
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telKlj  repreaeut  or  perBonatt  anotlMr*  and 
in  rach  aMomed  character  aball  receive  any 
Bioney  or  other  property  whatever,  shall  be 
deemed  guilty  of  larceny,  does  not  refer  to 
property  of  the  same  class,  since  the  word 
"money**  includes  every  kind  or  species  of 
that  class.  State  v.  White,  41  Pac.  182,  183, 
12  Wash.  417. 

A  will  devised  the  '^whole  of  my  lands" 
to  certain  persons,  and  directed  that  *'my 
other  property"  of  every  kind,  not  before 
mentioned,  should  be  sold,  etc.  Held,  that 
the  words  "other  property"  referred  to  other 
personal  property,  and  did  not  include  land 
acquired  by  the  testator  after  the  publica- 
tion of  his  will,  since  such  land  was  covered 
by  the  devise  of  the  whole  of  his  lands, 
Bdwards  v.  Warren,^  N.  a  004,  006. 

Under  Rev.  Laws,  I  4154,  providing  for 
tlie  punishment  of  persons  obtaining  money 
or  other  property  from  another  with  intent 
to  defraud,  a  promissory  note  comes  within 
the  description  of  "other  property."  State 
V.  Swltzer,  22  AtL  724,  72S,  68  Vt  004,  25 
Am.  St  Rep.  789. 

The  term  •'other  property,"  in  Rev.  St 
f  949,  authorizing  counties  to  pay  their  sub- 
scriptions to  railroad  stock  in  moneys,  lands, 
or  other  property,  includes  tax  certificates. 
Hall  V.  Raker,  42  N.  W.  104,  107,  74  Wis. 
118. 

The  words  '•other  property,"  in  a  stat- 
ute providing  pimishment  for  any  one  ob- 
taining goods,  wares,  merchandise,  or  other 
property  under  false  pretences,  should  be 
limited  to  such  Identical  classes  of  property 
as  are  therein  previously  enumerated ;  that 
is  to  say,  money,  goods,  wares,  merchandise, 
and  other  property  of  that  description.  Un- 
der Pen.  Ck)de,  I  532,  providing  that  any 
person  obtaining  money  or  property  by  false 
pretenses  is  punishable  to  the  same  extent 
as  for  larceny,  a  person  so  obtaining  land 
is  not  punishable.  People  v.  Gummlngs,  114 
CaL  437,  441,  46  Pac.  284,  285. 

Under  Act  1860,  providing  that  mon^ 
or  other  property  acquired  by  a  married 
woman  during  coverture  by  her  personal 
serrices  shall  be  held  by  her  to  her  sole  and 
separate  use,  money  due  for  her  services  is 
.  protected  as  hers  in  the  same  manner  as  If 
tbe  money  had  been  received.  Whiting  v. 
Beckwith,  81  Conn.  596,  597. 

Pen.  Code,  i  4627,  prohibiting  all  acts  of 
willful  and  malicious  mischief  in  the  injur- 
ing or  destroying  any  other  public  or  private 
property,  relates  only  to  the  injury  or  de- 
struction of  inanimate  property,  and  does 
not  apply  to  the  injury  or  killing  of  animals 
of  any  kind.  Patton  v.  State^  19  &  B.  734, 
98  Qa.  Ill,  24  li.  R.  A.  732. 

Other  provlsioa. 
Rev.  St  I  2171,  providing  that,  when  a 
dsTlse  or  other  provision  is  made  for  a  wid- 


ow, she  minrt  elect  whether  to  take  the  pro^ 
vision  made  for  her  by  law,  or  such  devise 
or  other  provision,  rtiould  be  construed  t» 
include  a  direction  in  a  will  to  the  testator's 
executors  to  bear  constantly  in  mind  the 
wants  of  his  wife,  and  set  aside,  use,  and 
expend  whatever  moneys  might  be  necessary, 
consistent  with  her  condition,  to  provide  for 
her  comfort  and  physical  health,  and  placing 
no  limit  on  the  sums  which  might  be  spent 
for  such  purposes.  Van  Steenwyck  v.  Wash- 
bum,  17  N.  W.  288,  59  Wia.  488,  48  Am.  Rep. 
532. 

Otl&ev  pnUleatioa. 

An  obscene  private  letter  is  not  a  book, 
pamphlet,  picture^  or  print,  and  is  not  cov- 
ered by  the  words  "other  publication"  as 
used  in  Act  Bfarch  8,  1865,  |  16,  providing 
that  no  obscene  book,  pamphlet,  picture, 
print,  or  other  publication  of  an  indecent 
character,  shall  be  admitted  into  the  malls. 
United  States  v.  WUllams  (U.  8.)  8  Fed.  484, 
486. 

Otl&ev  pvUlo  Imlldlug* 

The  words  "other  public  buildings,"  In 
Nix.  Dig.  829,  which  forbids  the  pulling  down 
or  removal  of  any  dwelling  house,  market 
house,  or  other  public  building  "heretofore 
erected,  and  which  may  encroach  on  any 
highway,"  are  to  be  construed  as  meaning 
buildings  similar  to  the  designated  buildings, 
and  show  that  the  building  meant  was  such 
that  the  property  in  it,  and  also  its  posses- 
sion and  use,  were  in  the  public.  An  engine 
house,  the  property  of  which  was  not  in 
the  public,  and  the  possession  of  which  was 
exclusively  in  a  fire  company,  is  not  a  public 
buil^jing  in  such  sense.  Pancoast  v.  Troth, 
84  N.  J.  Law  (5  Vroom)  377,  383. 

Otl&er  pnUie  gnninds, 

"Other  public  grounds,"  as  used  in  title 
of  Laws  1897,  a  248,  being  an  act  relating  to 
actions  against  municipalities  for  damages 
to  persons  injured  on  streets  and  other  pub- 
lic grounds,  will  not  be  construed,  under  the 
rule  of  ejusdem  generis,  to  mean  grounds 
of  the  same  general  kind  as  those  previously 
mentioned,  since  such  fact  does  not  appear 
to  be  the  intent  of  the  Legislature  from  the 
general  provisions  of  the  act  Winters  v. 
City  of  Duluth,  84  N.  W.  788,  789,  82  Minn. 
127. 


Other  puUlc : 

"Other,"  as  used  in  Rev.  St  1891,  c  46^ 
i  803,  declaring  that,  whenever  a  constitu- 
tional amendment  or  other  public  measure  is 
proposed  to  be  voted  upon  by  the  people,  the 
ballots  should  be  prepared  in  a  particular 
f6rm,  is  not  to  be  construed  as  limiting  the 
public  measures  to  like  measures  of  equal 
breadth,  affecting  like  territory  with  "con^ 
stitutlonal  amendments,"  for,  tf  such  a  con- 
struction were  adopted,  only  constitutional 
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amendments  would  be  included,  and  the 
words  '*or  other  public  measures"  would  be 
rendered  meaningless.  The  rule  that  the 
word  "other,"  following  an  enumeration  of 
particulars,  embraces  enumerated  particu- 
lars of  like  nature,  unless  a  broader  sense  is 
obviously  intended,  is  not  applicable.  Union 
Ck)unty  r.  Ussery,  85  N.  B.  618,  619,  147  HI. 

Oilier  pulillo  official  prooeedJas. 

The  execution  of  a  capital  sentence  upon 
a  conyict  does  not  come  within  the  true 
meaning  of  a  statute  exempting  from  the 
libel  law  publications  which  are  a  fair  and 
true  report  of  some  "judicial,  legislative,  or 
other  public  official  proceeding,  or  of  some 
statement,  subject,  argument,  or  debate  in 
the  course  of  the  same."  Such  enactment 
was  only  intended  to  embrace  such  transac- 
tions as  resemble  judicial  and  legislative 
proceedings — such  as  the  transactions  of  ad- 
ministrative boards,  in  which  the  subjects 
dealt  with  are  liable  to  be  considered,  de- 
liberated upon,  discussed,  and  determined — 
and  has  no  reference  to  the  speech  of  a  con- 
victed criminal  just  before  his  execution. 
Sanford  v.  Bennett,  24  N.  T.  20,  24. 

Otltev  pnblio  officer. 

Rev.  Bt  I  6344  [U.  S.  Comp.  St  1001,  p. 
8629],  providing  that  every  owner  of  any 
steamboat  or  vessel,  inspector,  or  other  pub- 
lic officer  through  whose  fraud,  connivance, 
etc.,  the  life  of  any  person  is  destroyed,  is 
guilty  of  manslaughter,  does  not  include  a 
pilot  The  words  "other  public  officer"  evi- 
<dently  mean  one  who  had  something  to  do 
with  regulating  or  limiting  the  number  of 
passengers  to  be  taken  on  board — a  matter 
over  which  the  pilot  is  presumed  to  have  had 
no  authority.  United  States  y.  Holtzhauer 
<U.  S.)  40  Fed.  76,  80. 

Other  pnMio  purposes. 

The  words  "other  public  purposes,**  in 
the  act  of  incorporation  of  a  water  com- 
pany, providing  that  the  corporation  shall 
supply  water  to  the  city  of  New  Orleans, 
free,  for  the  extinguishment  of  fires  and 
other  public  purposes,  and  authorizing  the 
city  to  draw  a  sufficient  quantity  of  water 
from  the  hydrants  for  extinguishing  fires, 
for  wetting,  washing,  watering  the  streets 
and  gutters,  and  any  other  public  purposes, 
means,  in  both  places  in  which  it  is  used 
in  the  statute,  public  purposes  of  a  similar 
nature  to  the  enumerated  purposes.  It  does 
not  include  water  for  the  use  of  the  whole 
city.  Commercial  Bank  of  New  Orleans  v. 
d^  of  New  Orleans,  17  La.  Ann.  100,  195. 

Other  pnUic  sohools. 

Rev.  Laws,  §  270,  provides  that  the  real 
and  personal  property  belonging  to  colleges, 
academies,  or  other  public  schools,  shall  be 


exempt  trom  taxation.  Held,  that  the  phrase 
"other  public  schools"  should  not  be  conr 
strued  as  meaning  those  which  are  sup- 
ported by  public  taxation,  but  those  which 
are  public  in  the  sense  that  colleges  and 
academies  are.  WUlard  ▼.  Pike^  59  Yt.  202, 
9  AtL  907,  915. 

Other  pnhlio  nse* 

Act  Cong.  July  2,  1836,  provided  that  a 
certain  strip  of  land  along  the  river  bank 
at  the  town  of  Burlington,  Iowa,  and  run- 
ning with  the  river  the  whole  length  of  the 
town,  should  be  reserved  from  sale  for  pub- 
lic use  as  public  highways  and  for  other 
public  uses.  Held,  that  the  term  "for  other 
public  uses,"  as  used  in  such  act  did  not 
mean  to  limit  the  use  to  a  use  analogous  to 
that  of  a  highway,  but  authorized  the  land 
so  reserved  to  be  used  for  any  public  usesi 
which  included  the  right  to  make  an  excava- 
tion and  erect  a  wall  and  freight  depot 
thereon  for  the  benefit  of  a  railroad  and  of 
the  public.  Burlington  Qitslight  Go.  t.  Bur- 
lington, 0.  R.  &  N.  Ry.  Oo..  59  N.  W.  292, 
294,   91   Iowa,   470. 

Other  purposes. 

"The  words  'other  purpose!^  have  been 
extensively  used  in  titles  to  statutes,  recit- 
ing that  they  are  for  certain  specified  and 
other  purposes,  to  cover  any  and  every  thing, 
whether  connected  with  the  main  questions 
indicated  by  the  title  or  not;  but  the  words 
cannot  have  such  effect,  in  view  of  the  pro- 
vision of  the  Constitution  requiring  every 
law  to  relate  only  to  one  subje<<t,  to  be  ex- 
pressed in  its  title."  City  of  St  Louis  v. 
Tiefel,  42  Mo.  578,  592;  Lincoln  Bldg.  & 
Sav.  Ass*n  v.  Graham,  7  Neb.  173,  177,  179; 
Town  of  Fishklll  v.  Fishkill  ft  B.  Plankroad 
Co.  (N.  Y.)  22  Barb.  634.  642;  Pitkin  County 
Com'rs  V.  Aspen  Mining  &  Smelting  Co.,  32 
Pac.  717,  718,  3  Colo.  App.  223.  Nothing 
which  the  act  could  not  embrace  without 
them  can  be  brought  in  by  their  aid.  Pitkin 
County  Com'rs  v.  Aspen  Mining  A  Smelting 
Co.,  32  Pac.  717,  718,  8  Colo.  App.  223 ;  State 
V.  Arnold,  38  N.  B.  820,  821,  140  Ind.  62& 

"Other  purposes,"  as  used  in  Oen.  St 
1889,  I  7084,  authorizing  township  trustees 
to  levy  a  tax  for  township,  road,  and  other  . 
purposes,  means  such  sums  as  are  necessary 
to  meet  the  ordinary  expenses  of  the  year, 
such  as  the  payment  of  such  municipal  of< 
fleers  as  it  Is  necessary  to  employ,  the  sup- 
port and  defense  of  such  actions  as  they 
may  be  parties  to,  and  the  expenses  they 
incur  in  performing  such  duties  as  the  law 
Imposes,  and  hence  would  authorise  the  levy 
of  a  tax  for  township  bridge  purposes.  Kan- 
sas City,  Ft  S.  &  G.  R.  Go.  ▼.  Bcammon,  25 
Pac.  858,  859,  45  Kan.  481. 

''Other  purposes,"  as  used  in  Rev.  St  i 
5388  [U.  8.  Comp.  St  1901,  p.  8649],  pro- 
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ridiniT  tor  the  piiniBliment  of  eTeiy  person 
who  unlawfully  cuts  or  wantonlj  deBtroya 
any  timber  standing  on  the  land  of  the 
United  States,  which  in  pursuance  of  law 
may  be  reaerved  or  purchased  tor  military 
or  other  purposes,  must  be  construed  as  ex- 
tending only  to  purposes  ejnsdem  generis 
with  military  purposes;  that  is,  goyemmental 
or  public  purposes.  A  military  purpose  is 
a  public  purpose.  United  States  v.  Qarret- 
ma  (U.  S.)  42  Fed.  22,  28. 

'^ther  purposes,*'  as  used  in  a  deed  of 
land  on  which  a  meeting  house  was  to  be 
erected,  in  which  seats  were  to  be  provided 
free  of  charge  for  the  students  of  a  certain 
academy,  the  trustees  oT  which  academy  to 
haye  the  use  of  such  meeting  house  for  pub- 
lic exhibitions  and  other  purposes  at  all 
times,  while  sufBLciently  broad  to  include  any 
purpose  to  which  the  building  could  be  law- 
folly  put,  should  be  construed  in  a  restricted 
sense,  and  not  to  include  any  purpose  that 
would  interfere  or  be  inconsistent  with  the 
Qse  of  the  house  by  parishioners  and  stu- 
dents for  public  religious  worship.  Trustees 
of  Phillips  Exeter  Academy  v.  New  Parish 
in  Bxeter,  36  Atl.  M8,  649,  68  N.  H.  10. 

The  words  "other  purposes,*'  mentioned 
in  the  charter  of  a  water  company  author- 
ised to  take  water  from  a  stream  by  pur- 
chase or  otherwise,  to  supply  a  town  with 
water  for  the  extinguishment  of  fires,  and 
for  domestic,  sanitary,  and  other  purposes, 
must  be  "construed  to  refer  to  purposes  ejns- 
dem generis  with  ttfe  purposes  specifically 
mentioned,  and  to  mean  other  lilce  purposes, 
or  other  like  public  purxx>SQS.  They  give 
the  company  no  right  to  take  more  water 
than  is  ordinarily  needed  for  the  purposes 
enmnerated  in  order  to  supply  power  to 
manufacturers,  though  this  latter  supply 
might  be  necessary  to  protect  the  town  in 
case  of  a  general  conflagration."  In  re 
Banre  Water  Co.,  20  Atl.  109,  02  Vt  27,  9  L. 
R.  A.  195. 

In  a  law  exempting  from  local  taxation 
«r  other  purposes  all  the  real  and  personal 
property  of  a  charitable  corporation,  "so  long 
as  it  or  its  income  is  used  for  the  purposes 
for  which  it  was  incorporated,"  the  other 
purposes  referred  to  are  evidently  local  pur- 
poses, such  as  assessments,  etc.,  and  could 
nerer  have  been  intended  to  extend  to  taxa- 
tion by  the  state.  In  re  Vanderbilt,  2  Ck)n. 
Sor.  (N.  T.)  319,  320,  10  N.  T.  Supp.  239. 

The  words  "or  other,"  as  used  in  a  pro- 
Tision  of  a  will  authorizing  the  executor  to 
distribute  a  certain  sum  "for  such  religious, 
charitable,  educational,  or  other  purposes'* 
as  they  may  deem  advisable,  cannot  be  con- 
stmed  as  intended  to  be  read  "other  such," 
or  "other  like,"  or  "other  of  the  same  kind," 
for  such  a  construction  woold  make  them 
mere  surplusage,  and  deprive  the  clause  of 
meaning,  for  there  are  other  charitable  pur- 
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poses  than  those  which  are  educational  or 
religious,  such  as  the  care  of  the  poor,  the 
sick,  etc.  Therefore,  when  the  testator  adds 
the  words  "or  other,"  the  clause  clearly  ex- 
presses the  intent  of  the  testator  to  permit 
the  trustees  to  devote  the  fund,  if  they 
choose  to  do  so,  to  purposes  other  than 
those  which  are  educational  or  religious  or 
charitable.  Hyde*s  Bx*rs  v.  Hyde,  53  Atl. 
593,  694,  64  N.  J.   Eq.  6. 

The  phrase  "other  purpose  intended  Xor 

mutual  profit  or  benefit,"  in  Rev.  St  art  666, 

providing  that  a  corporation  may  be  created 

for  purposes  enumerated,  and  any  other  pur- 

I  pose   not  otherwise  specially  provided  for, 

\  authorizes  the  creation  of  a  corporation  for 

j  buying,  selling,  and  dealing  in  real  estate, 

live  stock,  bonds,  securities,  and  other  prop- 

!  erties  of  all  kinds  on  its  own  account  and 

,  for  commission.    National  Bank  of  Jefferson 

.  V.  Texas  Investment  Co.,  12  S.  W.  101,  103, 

I  74  Tex.  421. 

i         The  words  "other  purposes,"  In  a  city 

charter  authorizing  the  assembly  to  order 
;  the  construction  of  sewers  when  the  board 
I  of  public  Improvements  shall  recommend  it 
!  as   necessary   *'for  sanitary  or   other   pur^ 

poses,"  do  not  mean  "other  like  purposes 
•  pertaining  to  the  health,  or  designed  to  se- 
I  cure  the  health  of  the  city's  inhabitants,"  as 

there  may  be  other  purposes  besides  sanitary 
.  purposes  which  make  the  construction  of  a 

sewer  necessary.  Byerman  t.  Blaksley,  78 
I  Mo.  146,  161. 

Otlter  qnestioa* 

As  used  in  Acts  1893,  i  14,  providing 
that  whenever  the  approval  of  a  constitu- 
tional amendment  or  other  question  is  sub- 
mitted to  the  vote  of  the  people)  such  ques- 
tion shall  be  printed  upon  the  ballots,  etc., 
the  words  "other  question"  mean  matter  on 
which  the  electors  are  to  express  their  will, 
other  than  the  election  of  officers.  The 
clause  has  reference  to  the  nature  of  the 
subject  before  the  people,  not  to  the  particu- 
lar body  of  electors  who  are  to  decide  it; 
and  the  words  "other  question"  are  used  in 
contradistinction  to  the  choice  of  candidates 
for  oflSce,  which  is  the  main  subject  of  the 


act  They  include  all  questions,  whether 
state  or  local,  which  are  submitted  by  refer- 
endum to  the  direct  vote  and  decision  of  the 
electors  either  of  the  state  at  large  or  of  a 
particular  locality.  Evans  v.  WiUistown  Tp., 
32  Atl.  87,  8^  168  Pa.  678. 

Oilier  railroads. 

"Other  railroads  held  by  the  state,"  as 
used  in  Ck)nst  art  7,  |  13,  par.  1,  provid- 
ing that  the  proceeds  of  a  sale  of  the  West- 
em  ft  Atlantic,  Macon  ft  Brunswick,  "or  other 
railroads  held  by  the  state,"  should  be  ap- 
plied to  the  discharge  of  the  existing  bonded 
debt,  applies  to  railroads  which  might  be  ac- 
quired after  the  adoption  of  the  Oonstitii- 
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tion  by  the  states  as  the  coiueqaenee  of  the 
Indorsement  of  the  bonds  of  these  railroad 
companies,  for  in  no  other  way,  unless  at  a 
tax  sale  or  other  sale  under  a  claim  in  fayor 
of  the  state,  conld  the  state  ever  acquire 
railroad  property,  the  direct  acquisition  of 
such  property  being  prohibited  by  the  Ck>n- 
stitution.  Park  t.  Candler,  89  S.  BL  89,  03» 
113  6a.  647. 

Oilier  reasonable  oavso* 

"Other  reasonable  cause,"  as  used  in 
St  1762,  providing  that  new  trials  may  be 
granted  for  mispleading,  newly-discovered 
evidence,  want  of  notice,  or  a  reasonable  op- 
portunity to  appear  and  defend,  or  "other 
reasonable  cause,"  means  a  cause  of  the 
same  general  nature  as  those  enumerated. 
The  causes  enumerated  being  results  of  mis- 
takes or  accidents,  any  other  cause,  to  come 
within  the  description  of  "other  reasonable 
cause,"  must  also  be  the  result  of  mistake 
or  accident  Brown  t.  Oongdon,  00  Oonn. 
802,  300. 

Reatedj. 

"Other  remedy,**  as  used  in  the  state- 
ment that  mandamus  will  not  lie  if  the  re- 
lator has  any  other  remedy,  means  a  rem- 
edy equally  as  convenient,  beneficial,  and 
effective  as  mandamus.  State  v.  Wilson,  26 
South.  482,  487,  128  Ala.  259,  45  L.  B.  A. 
772. 

The  term  "other  remedy,**  when  used  to 
denote  a  remedy  which  will  prevent  the  is- 
suing of  a  writ  of  certiorari  or  other  special 
writ  or  proceeding,  must  be  construed  to 
mean  a  remedy  which,  like  a  writ  of  error 
or  appeal,  .will  set  aside  and  annul  the  void 
proceedings  of  which  the  petitioner  com- 
plains. State  V.  Rose,  58  N.  W.  514,  519,  4 
N.  D.  319. 

Oilier  roatedial  writs. 

Under  the  Constitution,  Investing  the 
Supreme  Court  with  appellate  Jurisdiction, 
and  authorizing  it  to  issue  "other  remedial 
writs,"  it  is  held  that  this  phrase  embraces 
only  such  writs  other  than  those  specifically 
enumerated  as  may  be  properly  used  in  the 
exercise  of  appellate  powers,  or  of  the  power 
of  control  over  inferior  or  other  courts  ex- 
pressly granted  by  the  Constitution.  State 
V.  Ashley,  1  Ark.  (1  Pike)  279. 

The  term  "other  remedial  writs,"  in  the 
constitutional  clause  giving  to  the  Supreme 
Court  a  superintending  control  over  all  the 
inferior  courts  of  law  and  equity,  with  power 
to  issue  writs  of  error  and  supersedeas,  cer- 
tiorari and  habeas  corpus,  mandamus  and 
quo  warranto,  and  other  remedial  writs, 
means  only  such  other  writs  as  may  be 
proper,  needful,  and  appropriate  to  carry  out 
the  general  objects  of  the  grant,  leaving  to 
the  courts  to  say  when  and  in  what  shape 
their  interposition   for  the  preservation  of 


life,  liberty,  or  property  is  necessary.     Bx 
parte  Woodsy  8  Ark.  (3  Pike)  632,  538. 

The  term  ''other  remedial  writs,"  In  a 
constitutional  provision  that  "the  Supreme 
Court  shall  have  power  to  issue  writs  of 
error  and  supersedeas,  eertiorail  and  habeas 
corpus,  mandamus  and  quo  warranto,  and 
other  remedial  writs,  and  to  hear  and  de- 
termine the  same,**  embraces  only  such  other 
writs  as  may  be  properly  used  in  the  exei^ 
else  of  appellate  powers,  or  the  power  of  con- 
trol over  inferior  or  other  courts,  expressly 
granted  by  the  Constitution,  and  does  not 
include  the  power  to  issue  writs  of  injunc- 
tion to  stay  proceedings  at  law.  Bx  parte 
Jones,  2  Ark.  (2  Pike)  93,  97. 

Oilier  rook. 

'*Other  rock,"  as  contained  In  an  In- 
struction requiring  the  claimant  for  mineral 
land  to  show  by  a  preponderance  of  evidence 
that  such  mineral  consists  of  veins  of  quarts 
or  other  rock  in  place,  means  any  combina- 
tion of  rock  broken  up,  mixed  with  minerals 
and  other  things,  and  does  not  mean  merely 
hard  rock  or  quartz  rock.  Stevens  t.  Will- 
iams (U.  S.)  28  Fed.  Cas.  40,  42. 

CHI&or  sliarp  or  daiiseroiis  weapon. 

The  words  "other  sharp  or  dangerous 
weapon,**  as  used  in  Laws  1854,  c.  74,  pro- 
viding for  the  punishment  of  any  person 
who,  with  intent  to  do  bodily  harm,  and 
without  Justifiable  or  excusable  cause,  shall 
hereafter  commit  any  assault  on  the  person 
of  another  with  any  knife,  dirk,  dagger,  or 
other  sharp  or  dangerous  weapon,  mean  a 
weapon  of  the  same  character  as  a  knife, 
dirk,  or  dagger;  that  is,  naturally  produ- 
cing the  same  or  similar  results  as  those 
produced  by  the  instruments  mentioned. 
People  V.  Cavanagh  (N.  T.)  62  How.  Prac. 
187,  193. 

Oilier  state  or  aeverjunent. 

"Other,**  as  used  in  Code  Proc.  |  227. 
defining  a  foreign  corporation  to  be  a  cor- 
poration created  by  or  under  the  Uws  of 
any  other  state,  government,  or  county, 
means  any  other  state  or  government  than 
that  of  New  Tork.  Cooke  v.  State  Nat  Bank 
of  Boston  (N.  Y.)  50  Barb.  339,  841. 

Oilier  street  railway. 

Act  Mo.  March  26,  1887,  S  2,  relating  to 
the  granting  of  street  railway  franchises,  de- 
clares that  beforo  granting  any  franchise  for 
constructing  and  operating  any  elevated,  un- 
derground, or  other  street  railway  on,  over, 
or  under  any  street,  etc,  the  dty  authorities 
shall  designate  the  route,  etc.  It  was.  held 
that  the  words  "other  street  railway"  are 
not  r^ugnant  to  any  other  words  in  the  sen- 
tence, but  apply  to  a  surface  road ;  the  court 
remarking  that,  even  construing  the  phrase 
"other  street  railways'*  according  to  the  rule 
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of  ^Jnfldem  generis,  surface  street  raflways 
were  fncliide<L  The  geniu  is  street  railway. 
The  kinds  or  apecies  of  stieet  railways  are 
elevated,  underground,  and  surface,  and  the 
act  clearly  Included  them  alL  Ruckert  ▼. 
Grand  Ara  By.  Co,  68  &  W.  814»  818»  163 
Mo.2ea 

Other    struetwe* 

The  words  "other  structure/'  as  used  in 
Acts  Mich.  1885,  p.  293,  S  1,  giving  o;ie  who 
buUds  any  house,  huilding,  machinery,  wharf, 
or  other  structure  a  lien  thereon  and  on  the 
lot  or  piece  of  land  not  exceeding  one  quar- 
ter section,  following,  as  they  do,  specific 
words,  do  not  Include  a  railroad.  Pennsyl- 
Tania  Steel  Go.  ▼.  J.  B.  Potts  Salt  &  Lumber 
Gol  (U.  8.)  63  Fed.  11,  15,  11  a  a  A.  11. 

"Other  structures,"  as  used  in  Acts  1872, 
&  669,  proYlding  that  all  the  provisions  of 
tiie  laws  relating  to  mechanics'  liens  should 
apply  to  wharves,  piers,  bulkheads,  and  brid- 
ges, and  materials  furnished  therefor,  and 
labor  performed  in  constructing  such 
wharves,  piers,  bulkheads,  and  bridges,  and 
other  structures  connected  therewith,  covers 
wmethlng  not  strictly  included  in  the  terms 
before  used.  It  means  all  structures  on  or 
connected  with  the  pier,  and  necessary  for 
ItB  use,  and  includes  sheds  built  on  the  piers, 
which  were  quite  essential  to  their  use,  and, 
in  a  broad  sense,  were  really  a  part  of  them. 
Collins  V.  Drew,  67  N.  Y.  140,  153. 


Othto  svAeient 
Code  ClT.  Proc  S  2481,  authorizing  the 
surrogate  to  open  and  vacate  decrees  for 
fraud,  newly  discovered  evidence,  clerical  er- 
ror, or  other  sufficient  cause,  will  be  inter- 
preted as  meaning  causes  of  like  nature  with 
the  others  specifically  named.  In  re  Tilden*s 
Ex'rs,  98  N.  T.  434,  442;  In  re  Hawley,  100 
N.  T.  206,  3  N.  EL  68;  In  re  Monteith's  Es- 
tate, 58  N.  Y.  Supp.  379,  27  Misc.  Rep.  163 ; 
In  re  Soule,  26  N.  Y.  Supp.  270,  272,  72  Hun, 
5H 

Other  tUns. 

''Other  thing,"  as  used  In  St  1862,  a  168, 
1 1,  providing  that  whoever  prints,  publish- 
es, sells,  or  distributes  any  book,  pamphlet, 
ballad,  printed  paper,  or  other  thing  contain- 
ing obscene.  Indecent,  or  Impure  language, 
etc.,  shall  be  punished,  etc.,  must  be  constru- 
ed to  mean  "or  other  thing  of  like  kind." 
The  maxim  noscitur  a  sociis  applies.  Ck)m- 
moDwealth  v.  De  Jardin,  126  Biass.  46,  47, 
30  Am.  Rep.  652. 

Act  Feb.  18,  1867,  i  1,  authorizing  the 
glTing  of  a  lien  for  an  advance  of  money 
for  the  purchase  of  supplies,  farming  uten- 
BllSi  working  stock,  or  **other  things  neces- 
sary for  the  cultivation  of  a  farm,"  means 
&U  other  things  in  addition  to  the  specified 
articles  which  constitute  the  common  and 
Qsnal  outfit  to  make  the  cropi,    "The  exact 


articles  Included  therein  must  depend  iqwn 
the  usage  and  custom  of  agricultural  pur^ 
suits,  taking  into  account  the  system  of  ag- 
riculture as  we  have  it  What  might  be  nec- 
essary on  large  plantations  would  be  very 
extravagant  for  the  cultivation  of  a  few 
acres."  Herman  v.  Perkins,  52  Miss.  813, 
816. 

The  words  "other  things,"  in  a  will,  held 
represented  by  the  sign,  "etc.,"  and  to  cover 
articles  of  the  same  nature  as  those  speci- 
fied in  the  clause.  Teilt  v.  Tililnghast,  7  R. 
I.  434,  43& 

Other  thing  of  valve. 

The  words  "other  thing  of  value,"  in  a 
statute  making  It  a  misdemeanor  to  obtain 
by  means  of  any  forged  instrument,  etc., 
any  money»  goods,  or  property,  or  other  thing 
of  value,  do  not  modify  the  words  "money, 
goods,  and  property,"  but  are  only  used  to 
enlarge  the  class  of  personal  things  which 
the  statute  makes  penal  to  retain  by  false 
pretenses;  and  therefore,  in  an  indictment 
for  obtaining  property  in  violation  of  the 
statute,  it  is  not  necessary  to  allege  the  value 
thereof.    State  v.  GUlespie,  80  N.  a  896,  897. 

Other  tort. 

The  term  "other  tort  resulting  in  person- 
al Injury,"  in  Gen.  St  1894,  f  5338,  subsec. 
1,  as  amended  by  Laws  1895,  c.  30,  provid- 
ing that  actions  of  libel,  slander,  assault,  bat- 
tery, false  imprisonment,  or  other  tort  result- 
ing in  personal  injury  must  be  brought  with- 
in two  years,  includes  an  action  for  mali- 
cious prosecution.  Bryant  v.  American  Sure- 
ty CJa,  71  N.  W.  826,  69  Minn.  80. 

Other  unforeseen  oanse. 

A  charter  party  required  the  charterer 
to  load  a  full  cargo  of  guano,  and  also  that 
he  should  be  discharged  from  liability  in  the 
event  of  the  vessel  being  lost,  or  of  any  otl> 
er  unforeseen  cause  preventing  the  comple- 
tion of  the  charter  party.  It  was  held  that 
the  phrase  "other  unforeseen  cause"  did  not 
refer  to  any  unforeseen  cause  which  might 
prevent  the  loading  of  a  cargo,  such  as  the 
failure  to  find  sufficient  guano  to  make  a 
load.  Hills  T.  Sughrue,  15  Mees.  &  W.  253, 
261. 

Other  nnlawfvl  gaa&e. 

"Other  unlawful  game,"  as  used  in  1  Ky. 
St  Law,  760,  761,  providing  for  the  punish- 
ment of  any  owner,  tenant  or  other  super- 
intendent of  a  house  who  permits  or  suffers 
games  at  faro,  or  any  other  unlawful  game 
or  games  whatever  at  which  money  or  any 
other  thing  is  won  or  lost  in  such  house, 
should  be  construed  to  Include  the  game  of 
poker,  at  which  money  is  won  and  lost  Any 
game  at  which  money  or  other  thing  is  lost 
and  won  is  an  unlawful  game,  vrlthin  the 
meaning  of  the  statute.  Vlcaro  v.  Common- 
wealth, 35  Ky.  (5  Dana)  504,  506. 
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Otliev  ralxuMm  inlaeralfl. 

"Other  valuable  mineraJfl,''  as  used  In  a 
conveyance  of  all  the  coal,  iron  ore,  fire  clay, 
and  other  valuable  minerals  In,  on,  or  under 
the  particular  lands,  does  not  include  petro- 
leum oil  and  natural  gas.  Detlor  ▼.  Holland, 
49  N.  B.  690,  682,  67  Ohio  St  492,  40  L.  R. 
A.  266. 

Oilier  valiialile  tUas* 

Money  or  other  valuable  thing,  within 
the  meaning  of  a  statute  imposing  a  penalty 
for  running  a  ferry  for  money  or  other  val- 
uable thing  without  obtaining  a  license,  does 
not  include  a  supposed  benefit  to  one  who 
runs  a  free  ferry  as  an  inducement  to  trade 
at  his  store,  if  there  is  no  agreement  to  trade 
at  his  store  with  the  parties  ferried,  and  no 
money  paid  by  them  prior  to  the  time  that 
they  are  so  ferried.  Shinn  t.  Cotton*  12  8. 
W.  157,  52  Ark.  9a 

Otlter  T«ssel8. 

Laws  1862,  c.  482,  authorized  the  seizure 
of  seagoing  or  ocean-bound  vessels,  or  any 
other  vessel,  for  the  collection  of  demands 
and  debts.  Held,  that  the  words  "other  ves- 
sels'* should  be  construed  to  include  canal 
boats.  Where  the  Legislature,  in  its  enact- 
ments, distinguished  between  seagoing  and 
other  vessels,  the  latter  clause  should  be  re- 
ceived in  its  largest  sense,  and  be  held  to 
include  all  craft  used  in  navigating  the  wa- 
ters or  canals  of  the  state.  Crawford  ▼.  Col- 
lins (N.  T.)  80  How.  Prac.  398,  400. 

"The  words  boats,  barges,  or  other  ves- 
sels, in  an  act  of  Parliament,  have  been  held 
not  to  include  ships,  as  ships  or  vessels  are 
not  ejusdem  generis  with  boards  and  barges." 
In  re  Barre  Water  Co.,  20  Atl.  109.  110,  62 
Vt  27,  9  L.  R.  A.  195  (quoting  Lyndon  ▼. 
Standbrldge,  2  Hurl.  &  N.  45). 

The  term  "boats  and  other  yessels,"  in 
a  statute  giving  a  lien  upon  boats  and  other 
vessels  for  construction,  repairs,  and  sup- 
plies, applies  exclusively  to  vessels  intended 
for  navigation,  and  does  not  include  a  float- 
ing wharf,  constructed  for  receiving,  storing, 
and  forwarding  merchandise.  Olmsted  ▼. 
McNall  (Ind.)  7  Blackf.  887,  88& 

Otl&er  waters. 

"Other  waters,"*  as  used  in  Code,  I  2546, 
providing  that  a  warden  may  take  from  any 
of  the  public  waters  of  the  state,  at  any 
time  and  in  any  manner,  any  fish,  for  the 
purpose  of  propagating  or  restocking  other 
waters,  is  restricted  to  the  kind  previously 
mentioned;  that  is,  public  watera  State  ▼. 
Sears,  87  N.  W.  785,  115  Iowa,  28. 

Other  writing. 

"Other  writing,**  as  used  in  the  statute 
relating  to  the  crime  of  forgery,  and  provid- 
ing, after  naming  certain  specific  writings  or 


Instruments  which  might  be  the  subject  of 
forgery,  "or  any  other  writing  of  any  per* 
son  or  persons  whatsoever  to  prevent  equity 
and  Justice,*'  includes  an  order,  though  the 
same  was  not  specifically  mentioned.  State 
▼.  Cooper  (Conn.)  5  Day,  250,  254. 

"Other  writing  tot  the  payment  of  mon- 
ey,'* as  used  in  Code,  {  8285,  dispensing  with 
an  inquiry  of  damages  in  an  action  on  any 
bond  or  other  writing  for  the  payment  of 
money,  means  other  writing  like  a  bond,  for 
the  payment  of  a  sum  ascertained  and  cer- 
tain. It  does  not  include  a  policy  of  fire  in- 
surance containing  a  provision  that,  if  there 
is  other  insurance  on  the  property,  the  loss 
shall  be  adjusted  among  the  several  insurers. 
Commercial  Union  Assur.  Co.  ▼.  Everhardf  o 
Adm*r,  14  S.  B.  836,  887,  88  Ya.  962. 

Under  section  1,  Act  April  15,  1868  (14 
Stat  12),  now  section  5418,  Rev.  St  U.  S. 
[U.  S.  Comp.  St  1901,  p.  8666],  which  pro- 
vides a  penalty  for  the  forging  of  any  bid, 
proposal,  guaranty,  ofllclal  bond,  public  rec- 
ord, affidavit,  or  other  writing,  for  the  pur> 
pose  of  defrauding  the  United  States,  the 
words  "other  writing**  include  an  owner's 
oath  required  to  be  taken  before  making  an 
entry  of  goods  at  the  customhouse,  and  an 
import  entry  and  Importer's  bond.  United 
States  T.  Lawrence  (U.  S.)  26  Fed.  Cas.  87a 

OTHEB  OrSlTRAlf OE. 

"Other  insurance,*'  as  contained  In  an  ln> 
surance  policy  providing  that  the  policy 
should  t>e  void  if  there  should,  without  the 
consent  of  the  company  Indorsed  thereon,  be  * 
"other  insurance,  valid  or  otherwise,*'  on  the 
property  insured,  meant  insurance  in  addi- 
tion to  that  effected  by  the  policy  itself,  or 
which  was  allowable  under  its  terms;  and 
consequently  it  would  not  have  been  rendered 
void  by  the  existence  of  another  insurance 
policy  covering  the  same  property  if  this 
state  of  things  was  permissible  under  any 
language  constituting  a  portion  of  the  policy, 
or  by  virtue  of  the  company's  consent  indors- 
ed thereon.  Georgia  Home  Ins.  Co.  v.  Camp- 
bell, 29  S.  B.  14a  149.  102  Ga.  lOa 

An  insurance  policy  providing  that  if  the 
insured  shall  thereafter  make  other  insm> 
ance  on  the  iHroperty  without  the  consent  ot 
the  company  written  thereon,  etc.,  then  the 
policy  shall  be  void,  means  other  valid  insur- 
ance, and  the  making  of  a  void  policy  does 
not  create  a  forfeiture  of  the  first  policy. 
"A  contract  of  insurance  is  a  contract  of  in- 
demnity, and  if  there  be  no  indemnity  by  its 
terms,  and  the  contract  is  void,  then  there 
is  no  insurance,  though  there  may  be  a  policy 
of  insurance  in  form;  and,  there  being  no 
insurance  in  reality,  such  void  policy  is  not 
included  in  the  words  'make  other  Insur- 
ance.* •*  Jersey  City  Ins.  Co.  v.  Nicol,  35  N. 
J.  Eq.  (8  Stew.)  291,  299,  40  Am.  St  Rep.  625; 
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Dablberg  y.  St  Louis  Mat  Fire  &  Marine 
Ids.  Co.,  6  Mo.  App.  121;  Casslty  ▼.  New 
OrleanB  Ins.  Ass'n,  8  South.  138,  139,  65 
Hiss.  49;  Allison  t.  Phoenix  Ins.  Co.  (U.  &) 
1  Fed.  Gas.  530,  592. 

The  words  '^ther  insurance,**  In  a  Are 
policy  conditioned  to  be  void  If  other  Insur- 
ance Is  obtained  without  the  written  con- 
sent of  the  Insurer,  "do  not  mean  a  void  pol- 
icy, which  obviously  offers  no  Insurance  at 
all,  nor  do  they  mean  a  policy  which  may, 
at  the  option  of  the  underwriter,  be  canceled, 
for  tbat  Is,  at  best  but  conditional  insurance. 
They  mean  a  binding,  ayallable  insurance, 
only,  upon  which  the  Insured  can  rely  for 
protection  in  case  of  loss,  and  which  he  can 
enforce  by  law,  and  which  cannot  be  repu- 
diated with  Impunity  at  the  arbitrary  elec- 
tion of  the  insurer.  The  condition  prohibits 
a  second  valid  Insurance  without  the  consent 
of  the  insurer,  and  not  a  mere  futile  at- 
tempt to  procure  conditional  Insurance.  A 
second  policy  which  by  Its  own  terms  is  void 
(or  any  cause  Is  not  an  Insurance  at  all,  and 
this  is  equally  true  whether  the  Invalidity  is 
apparent  on  the  face  of  the  policy  Itself,  or 
is  made  to  ap];)ear  by  evidence  aliunde  the 
policy."  Sweeting  v.  Mutual  Plre  Ins.  Co., 
34  Atl.  826-827,  83  Md.  63,  82  L.  R.  A.  570. 

An  Insurance  policy  stipulated  that  the 
defendant  company,  in  case  there  was  other 
Insmttnce,  should  not  be  liable  for  a  greater 
proportion  of  any  loss  sustained  than  the  sum 
covered  by  its  policy  should  bear  to  the  whole 
amount  of  the  Insurance.  Plaintiff  violated 
a  condition  in  a  policy  taken  out  in  another 
company  to  the  effect  that  it  should  be  null 
and  void  In  case  other  Insurance  was  effect- 
ed without  the  consent  of  the  insurer.  Held, 
that  the  words  "other  insurance/'  in  de- 
fendant's policy,  should  be  construed  to  In- 
clude the  policy  taken  out  in  the  other  com- 
pany, since  it  was  only  voidable  at  the  option 
of  the  company.  Savllle  v.  iEtna  Ins.  Co., 
20  Pac  646,  650,  8  Mont  419,  3  L.  B.  A.  542. 

An  insurance  pulley  providing  that  the 
assm^d  shall  not  be  entitled  to  recover  any 
greater  proportion  of  the  loss  or  damage  than 
the  amount  Insured  bears  to  the  whole  sum 
Insured  on  the  property,  "without  reference 
to  the  solvency  or  the  liability  of  other  in- 
surers," does  not  mean  other  valid  insurance, 
and  the  sum  insured  by  a  policy  which  was 
invalidated  by  the  taking  of  a  subsequent 
policy  was  to  be  deducted  from  the  amount 
specified  in  such  later  policy.  Casslty  v. 
New  Orleans  Ins.  Ass'n,  8  South.  188, 189,  66 
Miss.  49. 

lasvnuiee  liy  tldrd  person. 

Where  a  Are  policy  procured  by  the  own^ 
er  provided  that  it  should  be  void  if  now  or 
hereafttf  there  be  other  Insurance  on  any 
property  hereby  insured,  the  fact  that  a  mort- 
gagee subsequently  procured  insurance  on 
Us  hiterest  did  not  render  the  policy  void. 


the  Interest  thus  Insured  being  distinct  from 
the  owner's  interest  so  that  the  Insurance  of 
that  Interest  did  not  constitute  other  Insur- 
ance, within  the  meaning  of  *the  policy. 
Home  Ins.  Co.  v.  Koob,  68  S.  W.  458,  454, 
118  Ky.  860,  58  L.  R.  A.  58;  Carpenter  v. 
Continental  Ins.  Co.,  28  N.  W.  749,  61  Mich. 
635;  Niagara  Fire  Ins.  Co.  v.  Scammon,  82 
N.  B.  914,  915,  144  111.  490,  19  L.  R.  A.  114; 
Titus  V.  Olens  Falls  Ins.  Co.,  81  N.  T.  410, 
415. 

The  term  "other  insurance,"  in  a  fire 
policy  providing  that  in  case  of  any  other 
Insurance  upon  the  property  Insured,  the  as- 
sured shall  be  entitled  to  recover  no  greater 
proportion  of  the  loss  sustained  than  the  sum 
thereby  Insured  should  bear  to  the  whole 
amount  insured  thereon,  does  not  include  In- 
surance on  the  property  effected  by  a  mort- 
gagee upon  his  Interest  as  such.  Adams  v. 
Greenwich  Ins.  Co.  (N.  T.)  9  Hun,  45,  48; 
Niagara  Fire  Ins.  Co.  v.  Scammon,  28  N.  B. 
919,  922,  144  111.  490,  19  L.  R.  A.  114;  Trad- 
ers' Ins.  Co.  V.  Pacuad,  87  N.  B.  460,  462, 150 
111.  245,  41  Am.  St  Rep.  855. 

"Other  Insurance,"  as  used  in  an  insur- 
ance policy  providing  for  a  pro  rata  distri- 
bution of  the  loss  if  the  assured  "shall  have 
already  any  other  Insurance"  on  the  prop- 
erty, covers  not  only  insurances  made  by 
the  assured  in  his  own  name,  but  any  others 
which  he  had  either  in  the  name  of  another, 
or  by  assignment  for  his  benefit  But  a  pol- 
icy will  not  be  deemed  void  where  It  was 
effected  by  the  purchaser  of  premises,  who 
Insured  without  notice  of  a  policy  effected 
by  his  vendor,  and  which  was  not  assigned 
to  him.  .Sitna  Fire  Ins.  Co.  v.  Tyler  (N.  T.) 
16  Wend.  885,  400,  80  Am.  Dee.  90. 

Where  It  appears  that  Insurance  was 
taken  upon  a  }olnt  Interest  in  property,  fur- 
ther Insurance  on  the  Interest  or  title  of  one 
of  the  Joint  owners  did  not  vitiate  the  policy 
under  a  clause  providing  that  If  any  other  in- 
surance shall  be  made  upon  the  said  property 
without  the  company's  consent,  the  policy 
should  be  void.  Pitney  v.  Glens  Falls  Ins. 
Co.  (N.  Y.)  61  Barb.  885,  842. 

"Other  insurance,"  within  the  meaning 
of  a  tire  policy  taken  out  by  a  mortgagee  for 
the  protection  of  his  interest  but  Jointly  in 
his  name  and  that  of  the  mortgagor,  without 
the  knowledge  of  the  mortgagor,  which  policy 
provides  that  it  "shall  be  void  if  there  is  or 
shall  be  any  other  Insurance  on  the  property 
insured,"  does  not  Include  a  prior  policy  tak- 
en out  by  the  mortgagor  upon  his  Interest  In 
the  property,  as  the  mortgagor  and  mort- 
gagee have  separate  Insurable  Interests  there- 
in. Westchester  Fire  Ins.  Co.  v.  Foster,  90 
111.  121, 124. 

Prior  or  snbseqnent  iasiira&ce* 

A  condition  in  an  insurance  policy  that 
every  person  insuring  must  give  notice  of  any 
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"otber  InBarance**  effected  applies  to  subse- 
quent as  well  as  to  prior  insurance.  War- 
wick ▼.  Monmouth  Comity  Mat.  Fire  Ins. 
Co.,  44  N.  J.  taw  (15  Vroom)  83,  48  Am.  Bep. 
343,  28  Alb.  Law  J.  44. 

A  prohibition  in  a  policy  against  other 
Insurance  refers  to  subsequent  insurance, 
and  the  validity  of  a  policy  was  not  affected 
by  prior  insurance,  though  unknown  to  the 
underwriter.  Mussey  y.  Atlas  Mut  Ins.  C!o., 
14  N.  Y.  79,  82. 

The  taking  of  a  policy  of  insurance  in  re- 
newal of  prior  insurance  mentioned  in  the 
application  for  a  policy  was  not  within  the 
terms  of  a  provision  in  the  latter  policy  re- 
quiring notice  in  case  of  taking  other  insure 
ance.  Brown  v.  Cattaraugus  County  Mat. 
Ins.  Co.,  18  N.  T.  885,  391. 

OTHEB  THAN. 

A  creditor's  action  to  set  aside  a  con- 
veyance in  ftaud  of  creditors  is  within  the 
six-year  limitation  of  Code  Civ.  Proc.  f  382, 
as  an  equitable  action  to  procure  a  judg- 
ment "other  than  for  money."  Weaver  v. 
Haviland,  37  N.'  E.  641,  142  N.  T.  534,  40 
Am.  St  Bep.  631. 

The  use  of  the  words  "other  than,"  In 
an  indictment  charging  that  defendant  was 
a  married  man  having  a  lawful  wife  other 
than  said  A.,  cannot  be  construed  to  mean 
that  A.  was  also  his  wife,  especially  where 
another  sentence  stated  that  said  defend- 
ant and  A.  were  not  then  and  there  mar- 
ried to  each  other.  Lyman  v.  People,  64  N. 
E.  974,  976,  198  111.  544. 

As  oontrary  to* 

"Other  than"  Is  not  a  reasonable  sub- 
stitute for  "contrary  to"  or  "at  variance 
with/'  and  hence  as  used  in  an  instruction 
that  if  a  witness  has  made  statements  out 
of  court  "other  than"  those  made  in  his 
testimony,  etc.,  is  erroneous.  Elrod  v.  Ash- 
ton,  85  N.  W.  599.  600,  14  S.  D.  350. 

As  oreatins  aa  ezoepttoa. 

Plaintiff  devised  land  by  indenture,  ex- 
cepting all  timber,  trees,  etc.,  "other  than 
such  bushes  and  thorns  as  shall  be  neces- 
sary for  the  repair  of  fences,"  and  the  lessee 
covenanted  to  keep  the  fences  in  repair 
during  the  term,  finding  all  materials,  ex- 
cept that  the  lessor  should  find  rough  wood 
for  such  repairs,  if  growing  on  the  prem- 
ises. Held,  that  the  provisions  as  to  bushes 
and  thorns  was  not  an  exception  out  of  an 
exception,  but  that  all  trees,  bushes^  and 
thorns  were  excepted,  whether  part  of  the 
fence  or  not,  or  whether  necessary  for  re- 
pairs or  not  Jenney  v.  Brook,  6  Q.  B.  328, 
338. 

The  words  "other  than,"  in  a  constitu- 
tional provision  that  private  property  shall 


not  be  taken  or  applied  for  public  use  on- 
less  }u8t  compensation  be  made  therefor, 
nor  shall  private  property  be  taken  for  pri- 
vate use,  or  for  the  benefit  of  corporations 
"other  than"  municipal,  without  the  con- 
sent of  the  owner,  operates  to  except  mu- 
nicipal corporations  from  the  operation  of 
the  section.  Ex  parte  8elma  &  G.  R.  Co., 
46  Ala.  696,  732,  6  Am.  Rep.  722. 

OTHEB  TBJJXQB  BEIHO  EQUAL. 

The  court,  in  instructing  the  Jury,  with 
reference  to  the  testimony  of  men  of  great 
scientific  attainments,  "that,  'other  things 
being  equal,*  the  greater  number  would  car- 
ry the  greater  weight,"  meant  all  things 
being  equal  in  respect  to  such  witnesses. 
Spensley  v.  Lancashire  Ins.  Co.,  22  N.  W. 
740,  745,  62  Wis.  448. 

OTHERS. 

"Others,"  as  used  in  a  bill  of  exceptions 
In  reference  to  the  plaintiffs  in  error,  did 
not  serve  to  designate  any  person,  and 
those  not  specifically  mentioned  will  not  be 
considered  parties  to  the  appeal.  Farr  v. 
Farr,  38  S.  E.  962,  113  Ga.  577. 

"Others,"  as  used  in  the  articles  of  as- 
sociation of  a  corporation,  providing  that 
the  officers  should  continue  in  office  until 
the  next  annual  meeting  and  until  "others" 
are  elected  in  their  stead,  does  not  neces- 
sarily mean  different  persons.  Welch  v. 
Seymour,  28  Conn.  387,  390  (citing  Commis- 
sioners of  Public  Accounts  v.  Greenwood  [S. 
C]  1  Desaus.  450,  452;  United  States  v.  Eirk- 
patrick,  22  U.  S.  [9  Wheat]  720,  6  L.  Ed. 
199). 

"Others,"  as  used  in  Act  March  21,  1871, 
providing  that  the  commissioners  appointed 
to  assess  damages  for  opening  streets  shall 
meet  on  ten  days'  notice  given  by  or  to  any 
of  the  persons  so  applying  for  a  review  of 
the  assessment  to  each  of  the  "others^"  or 
to  his,  her,  or  their  attorney  or  agent,  ex- 
tends to  all  who  are  interested  in  the  ap- 
plication for  a  new  assessment,  and  not 
merely  to  those  other  persons  who  make  ap- 
plication for  commissioners  to  review  the 
assessment  Copeland  v.  Village  of  Pas- 
saic, 36  N.  J.  Law  (7  Vroom)  382,  386. 

Where  a  testator  having  eight  children, 
besides  grandchildren  by  a  deceased  daugh- 
ter, divided  the  residue  of  his  estate  into 
nine  parts,  and  gave  two  parts  absolntely 
to  two  sons,  and  the  other  seven  parts  in 
trust  for  the  other  children  and  grandchil- 
dren, and  the  will  provided  that  if  any  of 
the  beneficiaries  of  the  trust  died  without 
issue,  his  or  her  portion  should  be  equally 
divided  among  the  others,  the  word  "others" 
should  be  construed  not  to  refer  merely  to 
the  beneficiaries  of  the  trust  the  next  pre- 
ceding antecedent;  but  to  include  all  those 
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beneficially  entitled  under  the  residuary 
clause,  including  the  two  Bone  who  were 
given  their  portions  absolutely.  Niles  ▼• 
Almy,  36  N.  B.  582,  161  Mass.  20. 

The  word  "others^"  in  a  statutory  defini- 
tion of  '^murder"  as  including  homicide  per- 
petrated by  an  act  Imminently  dangerous  to 
others,  must  be  held  to  mean  any  person 
or  persons  other  than  the  one  committing  it» 
and  does  not  Imply  that  the  act  shall  be  dan- 
gerous to  seyeral.  Hogan  t.  State,  86  Wis. 
226,  247. 

The  word  "others,"  in  a  statute  giving 
a  lien  to  mechanics*  tradesmen,  or  others  for 
labor  or  materials,  "is  a  general  one,  imme- 
diately following  the  enumeration  of  partic- 
ular cases — 'mechanics'  and  tradesmen' — 
and  is  therefore  applicable  to  other  persons 
In  the  same  category  or  calling.  The  stat- 
ute should  not  be  construed  to  Include  every 
person  who  furnishes  material  or  performs 
labor  on  a  vessel,  because  if  that  was  the 
intention  of  the  Legislature,  it  was  very 
easy  to  have  said  so."  The  City  of  Salem 
(U.  S.)  31  Fed.  616,  618,  2  L.  R.  A.  380. 

The  term  "mechanics  and  others,"  in 
4  Stat  659,  entitled  "An  act  to  secure  me- 
chanics and  others  payment  for  labor  done 
and  materials  furnished  in  the  erections  of 
balldlng  in  the  District  of  Ck>lumbia,"  does 
not  include  a  master  builder,  undertaker,  or 
contractor  who  undertakes  by  contract  with 
tbe  owner  to  erect  the  building,  or  some 
part  or  portion  thereof,  on  certain  terms. 
The  persons  enumerated  in  this  section  are 
plainly  those  mechanics  or  tradesmen  whose 
personal  labor  or  property  have  been  incor- 
porated into  the  building,  and  not  the  agents, 
snpervisors,  undertakers,  or  contractors  who 
employed  them.  Winder  t.  Caldwell,  55  U. 
8.  m  How.)  434,  444,  14  L.  Bd.  487. 

Where  an  Insturance  company  agreed  to 
"become  insurer  to  a  warehouseman  for  the 
benefit  of  himself  and  'others'  having  to- 
bacco stored  and  to  be  stored  in  his  ware- 
house, on  said  stock  of  tobacco,"  etc,  it  was 
held  that  the  words  "for  the  benefit  of  him- 
self and  othersC'  expressed  an  insurance  of 
the  tobacco  of  other  persons  which  should 
be  stored  in  the  warehouse  of  the  insured, 
and  not  merely  of  the  insured's  interest 
therein.  Strohn  y.  Hartford  Fire  Ins.  Co., 
33  Wis.  648,  655. 


OTHERWISE. 

See  "Not  Otherwise.* 

The  words  "or  otherwise,**  in  law,  when 
Died  as  a  general  phrase  following  an  enu- 
meration of  particulars,  are  commonly  In- 
teipreted  in  a  restricted  sense,  as  referring 
to  such  other  matters  as  are  kindred  to  the 
classes  before  mentioned.  Cent.  Diet.  The 
phrase  "^or  otherwise*"  when  following  an 


enumeration,  should  receive  an  ejusdem 
generis  interpretation.  In  Black  v.  Dela- 
ware &  R.  Canal  Ca,  22  N.  J.  Bq.  (7  C.  B. 
Green)  130,  400,  the  chancellor  said  that  the 
radical  meaning  of  the  word  "otherwise"  Is 
"different  from  that  to  which  it  relates." 
People  V.  Peitner,  75  N.  Y.  Bupp.  738,  730, 
71  App.  Div.  479. 

!  One  of  the  usual  meanings  of  "other- 
wise" is  "contrarlly."  Contra  Costa  Water 
Cou  T.  Breed,  73  Pac.  188,  193,  139  Cal.  432. 

"Otherwise"  is  defined  by  the  Standard 
Dictionary  as  meaning  "in  a  different  man- 
ner; in  another  way;  differently  in  other  re- 
spects"; by  Webster,  "in  a  different  man- 
ner; in  other  respects";  and  by  the  Century 
Dictionary,  "in  a  different  manner  or  way; 
differently  in  other  respects."  Thomson  v. 
City  of  Highland  Park,  58  N.  B.  328,  329, 
187  HI.  265. 

The  allegation  of  specific  personal  in- 
juries, followed  by  the  allegation  that  plain- 
tiff was  "otherwise  greatly  hurt  and  wound- 
ed," does  not  authorize  proof  of  injuries 
other  than  those  specifically  alleged.  Chesa- 
peake ft  N.  Ry.  T.  Hanmer  (Ky.)  66  S.  W. 
375,  876. 

The  word  "otherwise,"  in  Act  April  26, 
1891,  entitled  "An  act  to  regulate  the  sale 
of  intoxicating  liquors  in  original  packages, 
or  otherwise,"  shows  that  the  object  of  the 
act  was  to  regulate  the  sale  of  intoxicating 
liquors  in  any  manner,  whether  in  original 
packages  or  not  Webster  defines  the  word 
"otherwise"  as  meaning  "in  a  different  man- 
ner; in  any  other  way;  differently;  con- 
trarlly." The  words  "or  otherwise,"  as  used 
in  the  title  of  an  act,  have  a  more  definite 
and  a  different  meaning  from  the  words  "or 
other  purposes."  as  those  words  are  gen- 
erally used  in  the  title  to  legislative  enact- 
ments. The  latter  words,  when  thus  used, 
are  laid  out  of  consideration,  and  are  not 
regarded  as  amounting  to  anything,  but  it 
is  not  so  with  the  words  "or  otherwise." 
Lynch  v.  Murphy,  24  S.  W.  774,  775,  119  Mo. 
163. 

"Otherwise,"  as  used  in  Rev.  St  f  811, 
denouncing  punishment  against  whoever 
shall  be  found  guilty  of  attempting  to  rob 
from  the  person  by  cutting  or  tearing  the 
clothes^  or  thrusting  the  hand  (nto  the  pock- 
ets, or  "otherwise,"  is  intended  to  include 
all  similar  acts  to  those  specified,  resorted  to 
in  an  attempt  to  rob.  State  ▼.  West,  30 
South.  848,  106  La.  274. 

Under  a  statute  prohibiting  the  obstruct- 
ing or  incumbering  highways  by  fences* 
buildings,  structures,  or  "otherwise,"  that 
term  includes  incumbering  by  a  felled  tree. 
Nagle  V.  Brown,  37  Ohio  St  7,  10. 

The  term  "otherwise,"  in  a  statute  pro- 
viding that  it  shall  be  lawful  for  the  United 
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Companies  to  oonsolidate  tbetr  respectlTe 
capital  stocks,  or  to  consolidate  with  any 
railroad  or  canal  ct»npany  in  this  state,  *\>t 
otherwise,"  with  which  they  are  or  may  be 
Identified  In  Interest,  is  not  an  adverb  of 
place,  and  is  an  inappropriate  word  to  ex- 
press the  meaning  of  their  role,  and  cannot 
be  glTen  such  meaning,  and  therefore  the 
act  does  not  authorize  a  lease  to  be  made 
to  a  formed  corporation.  Black  y.  Delaware 
&  R.  Canal  Co.,  24  N.  J.  Bq.  (9  a  B.  Green) 
455,  475. 

Under  a  statute  entitling  a  wife  Injured 
In  person  or  property  or  means  of  support, 
or  "otherwise,"  by  the  sale  of  Intoxicating 
liquors  to  her  husband,  to  recover  from  the 
person  selling  the  same,  she  may  recover 
for  injuries  to  her  feelings.  Radley  t.  Sol- 
der, 99  Mich.  431,  58  N.  W.  866. 

Ot]terwifl«  aoqulred* 

"Otherwise  acquired,**  as  used  In  a  stat- 
ute of  descent  In  connection  with  lands  In- 
herited from  parents,  means  lands  descended 
frdhi  neither  parent.  Hoover  v.  Gregory,  18 
Tenn.  (10  Yerg.)  444,  451;  Roberts  T.  Jack- 
son, 12  Tenn.  (4  Yerg.)  808,  328. 

Otherwise  appropriated* 

The  term  "otherwise  appropriated,**  In 
Act  May  15,  1856,  granting  land  to  a  state 
to  aid  In  the  construction  of  a  railroad,  and 
providing  that.  If  any  of  the  land  shall 
have  been  sold  or  "otherwise  appropriated," 
other  sections  may  be  taken,  Includes  lands 
withdrawn  from  sale  at  the  time  of  the  pas- 
sage of  the  act,  and  excludes  lands  granted 
to  the  state  of  Iowa  by  the  act  of  Septem- 
ber 28,  1850,  known  as  the  "Swamp  Land 
Grant.**  Burlington  &  M.  R.  R.  Co.  v.  Fre- 
mont County,  76  U.  S.  (9  Wall.)  89,  94^  19 
U  Ed.  563. 

"Otherwise  appropriated,"  as  used  In 
Act  March  20,  1863,  appropriating  land  In 
aid  of  the  construction  of  the  Mineral  Range 
Railroad,  and  declaring  that  there  should 
be  withheld  from  sale  not  exceeding  1,280 
acres  of  the  swamp  lands  In  the  Upper 
Peninsula  "not  otherwise  appropriated," 
meant  an  appropriation  by  the  Legislature 
for  some  purpose  similar  to  that  Intended  by 
the  statute— a  diEq;>08ition  of  the  lands  in 
some  way  by  which  the  state  is  to  part  with 
the  title — and  it  did  not  mean  lands  which 
had  been  set  aside  or  withdrawn  from  the 
course  of  sale  as  mineral  lands  had  been  In 
some  instances.  Houghton  County  v.  Com- 
missioners of  State  Land  Office,  28  Mich. 
270,  27a 

Otherwise  eontroUed. 

The  phrase,  "or  otherwise  contnolled  by 
him,"  in  Rev.  St  §  2734,  requiring  every 
person  of  full  age  and  sound  mind  to  list  for 
taxation    "all   moneys   Invested,  loaned,   or 


otherwise  controlled  by  him,  as  agent  or  at- 
torney, or  on  account  of  any  other  person  or 
persons,*'  must  be  construed  to  mean  in  a 
manner  similar  to  the  loaning  and  Investing 
of  money.  Biyers  v.  Seaberger,  45  Ohio  St. 
232,  234,  286^  12  N.  B.  796,  798.^ 

Otherwise  def  eettve  or  laTalld. 

In  19  Stat  U.  S.  267,  commonly  called 
the  "Booth  Act,'*  providing  that  where  in- 
demnity school  selections  have  beeu  made 
and  certified  to  the  state,  and  said  selec- 
tions shall  fail  by  reason  of  the  land  in  lien 
of  which  they  were  taken  not  being  included 
within  such  final  survey  of  a  Mexican  grant 
"or  are  otherwise  defective  or  invalid,"  the 
same  are  hereby  confirmed,  the  use  of  the 
words  ''or  are  otherwise  defective  or  In- 
valid" shows  that  the  intention  of  Congress 
in  enacting  the  law  was  to  cover  any  and  all 
defects  in  indemnity  school  selections.  Dan- 
iels V.  Gualala  MUl  Co.,  19  Paa  519,  520,  77 
CaL800. 

Otherwise  dlsaUed. 

Rev.  St  I  1512,  provides  that  when  any 
person  not  a  resident  nor  having  a  legal  set- 
tlement in  a  town,  shall  become  sick,  lame, 
or  "otherwise  disabled,**  and  shall  not  have 
money  or  property  to  pay  his  board,  attend- 
ance, and  medical  aid«  the  supervisors  shall 
provide  such  assistance  as  they  may  deem 
Just  and  necessary,  and  if  he  shall  die  they 
shall  give  him  a  decent  burial.  Held,  that 
the  term  "otherwise  disabled,"  as  used  in 
such  section,  meant  bodily  or  mental  dis- 
ability to  procure  a  livelihood,  and  included 
a  case  of  a  woman  who  was  so  disabled  by 
reason  of  mental  infirmity  as  to  be  practi- 
cally an  imbecile.  McCaffrey  v.  Town  of 
Shields,  12  N.  W.  54,  57,  54  Wis.  64S. 

Otherwlso  dispose  of. 

"Otherwise  disposed  of,"  as  used  In 
Pen.  Code,  art  778,  making  it  a  penal  of- 
fense to  remove  out  of  the  state  any  per- 
sonal property  on  which  accused  has  given 
any  written  lien,  to  sell  such  property,  or 
to  "otherwise  dispose"  of  such  property  with 
intent  to  defraud  the  lienholder,  "does  not 
Include  a  removal  or  sale,  but  does  Include 
any  other  method  of  placing  the  property 
beyond  the  reach  of  the  holder  of  the  lien 
with  such  intent*'  Robberson  v.  State,  8 
Tex.  App.  502,  503. 

The  statute  authorising  a  mining  cor^ 
poration,  on  the  vote  of  two-thirds  of  its 
stockholders  and  directors,  to  "sell,  lease, 
mortgage,  or  otherwise  dispose  of*  its  prop- 
erty or  any  part  thereof,  does  not  author- 
ize the  corporation  to  give  or  transfer  all  Its 
property  to  a  corporation  organized  in  an- 
other state  in  exchange  for  stock  in  such 
other  corporation  to  be  given  to  the  stock- 
holders of  the  mining  corporation.  The 
words  "or  otherwise  dispose  of,"  in  so  far 
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■8  fhej  may  seem  sofflciently  aicniflcant  to 
require  their  application  to  powers  other 
than  those  specifically  named*  may  be  satis- 
fled  by  reference  to  the  right  to  assign  for 
the  ben^t  of  creditors,  to  hypothecate  or 
pledge,  or  possibly  e^en  the  right  to  remote 
or  destroy  the  mills,  smelters,  concentrators, 
or  reduction  works,  rather  than  by  allowing 
them,  by  mere  implication,  to  create  or  rec- 
ognize a  power  radically  different  from  those 
particularly  specified.  Forrester  v.  Boston 
&  M.  Gonsol.  Copper  &  Silver  Min.  Ck>.,  55 
Pac.  229,  235,  236,  21  Mont  544. 

The  words  "otherwise  disposed  of,"  as 
used  in  Act  Gong.  March  6,  1820  (8  Stat 
547),  granting  to  the  state  of  Missonri  for 
tbe  use  of  schools  the  sixteenth  section  of 
every  township  In  the  state  which  had  not 
been  sold  or  **otherwise  disposed  of,"  signi- 
fies pome  disposition  of  the  property  equally 
efficient  with  a  sale,  which  necessarily  sig- 
nifies a  legal  sale  by  competent  authority, 
which  is  a  disposition  final  and  irrevocable 
of  the  land,  and  equally  incompatible  with 
any  right  in  the  state,  present  or  potential 
The  expression  "otherwise  disposed  of  does 
not  include  the  case  of  an  imperfect  title, 
claimed  to  be  derived  from  the  Spanish  gov- 
ernment, which  had  been  rejected  by  the 
board  of  commissioners.  Ham  v.  Missouri, 
68  U.  8.  (IB  How.)  126,  188,  15  L.  Bd.  834. 

The  expression  ''otherwise  dispose  of," 
as  used  in  Acts  1871-72,  p.  71,  I  1,  providing 
that  no  person,  after  having  executed  a 
mortgage  deed  to  personal  property,  shall  be 
permitted  to  sell  or  "otherwise  dispose  of 
the  same  with  intent  to  defraud  the  mort- 
gagee, means  a  disposing  of  the  property  in 
the  nature  of  a  sale,  and  not  in  any  other 
'  manner,  and  Is  included  in  and  in  effect  the 
same  as  the  selling  mentioned  in  the  title 
of  the  act  which  was  entitled  "An  act  to 
make  penal  the  selling  of  personal  property 
mortgaged  as  security  for  a  debt"  Conley 
V.  State,  11  8.  B.  659,  661,  85  6a.  348. 

In  a  statute  prohibiting  the  selling,  giv- 
ing, or  otherwise  disposing  of  intoxicating 
liquors  vTlthout  a  license,  the  words  "or 
otherwise  disposing  of,"  in  the  absence  of 
any  expression  of  a  larger  legislative  inten- 
tion, must  be  construed  to  refer  to  a  disposi- 
tion of  the  same  class  as  a  sale  or  gift 
Roberson  v.  State,  14  South.  554,  555,  100 
Ala.  87. 

Otberwise  disquallfled* 

Laws  1870,  p.  171,  §  2  (Or.  Code,  |  56), 
provides  that  in  all  cases  in  which  it  shall 
be  made  to  appear  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county  where  the 
rait  is  pending,  as  where  the  judge  is  inter- 
ested, or  has  been  of  counsel  in  the  case,  or 
is  related  to  either  of  the  parties,  or  is 
"otherwise  disqualified"  to  sit  the  court  on 
ai^llcation  of  either  party,  may  change  the 


place  of  trial  Held,  that  the  words  "other- 
wise disqualified"  meant  prejudice,  and  that 
the  section  required  a  change  of  venue  on  a 
showing  of  prejudice  being  made.  Appeal 
of  Peyton,  12  Kan.  398,  407. 

Otherwise  improTe. 

"Otherwise,"  as  used  in  an  ordinance 
providing  for  the  grading,  draining,  paving, 
and  "otherwise"  improving  of  a  certain 
street  is  a  broad  and  comprehensive  word, 
sufficient  to  make  the  phrase  "otherwise  im- 
proving'* include  almost  any  Improvement 
of  the  street  Thomson  v.  City  of  Highland 
Park,  58  N.  B.  328,  329,  187  111.  265. 

Laws  1872,  c.  100,  |  54,  providing  that 
a  city  council  shall  have  power  to  open, 
widen,  or  "otherwise  improve"  any  street 
avenue,  lane,  or  alley,  etc.,  provided  that  the 
damages  sustained  by  the  citizens  of  the  dty 
or  the  owners  of  the  property  therein  shall 
be  ascertained  as  prescribed,  refers  only  to 
such  Improvements  as  are  like  those  men- 
tioned, namely,  to  open,  widen,  and  extend, 
or  are  necessarily  incident  thereto  and 
which  partake  of  the  same  character,  for 
under  the  rules  of  construction  the  words 
"or  otherwise  improve"  must  be  limited  by 
the  preceding  language  of  the  section. 
Methodist  Episcopal  Church  v.  City  of  Wy- 
andotte, 8  Pac.  527,  580,  81  Kan.  721. 

"Otherwise  improving  highways,"  as 
used  in  a  statute  authorizing  a  county  board 
to  expend  certain  moneys  in  making  gut- 
ters, graveling,  ditching,  or  "otherwise  im- 
proving highways,"  should  be  construed  to 
mean  making  other  improvements  of  a  sim- 
ilar character  to  the  designated  improve- 
ments, and  hence  does  not  authorize  the 
building  of  a  bridge  at  an  extraordinary  ex- 
pense. State  V.  Wood  Co.,  40  N.  W.  881, 
385,  72  Wis.  629. 

The  words  "otherwise  improving,"  as 
used  in  Act  1891,  §  10,  giving  the  right  of 
appeal  from  ordinances  "otherwise  improv- 
ing" a  street  or  alley,  will  not  embrace  the 
vacating  of  a  street  The  word  '^vacating" 
is  not  suggestive  of  Improving,  but  of  aban- 
doning, abolishing,  or  destroying,  and  the 
words  "otherwise  improving"  could  not  with- 
in any  reasonable  interpretation  give  the 
right  of  appeal  for  vacating.  Daughters  of 
American  Revolution  v.  Schenley,  54  Atl. 
366,  370,  204  Pa.  572. 

Otherwise  occupied. 

"Otherwise  occupied,"  as  used  in  a  lease 
of  a  certain  factory  building,  including  the 
passageway  from  the  street  to  the  end  and 
front  of  such  building,  and  the  yard  room 
around  the  same  not  "otherwise  occupied," 
has  reference  to  the  usual  and  customary 
occupation  thereof.  Meredith  Mechanic 
Ass'n  V.  American  Twist  Drill  Co.,  20  Atl. 
330,  331,  66  N.  H.  267. 
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**0therwi8e  produced,**  as  used  in  Laws 
1887,  c  377,  §  2,  as  amended  by  Laws  1888, 
c.  181,  making  it  unlawful  for  any  person  or 
corporation  to  use,  without  the  owner's  con- 
sent, the  bottles,  boxes,  etc.,  of  another  with 
the' owner's. name  or  other  marks  or  devices 
branded,  stamped,  engraved,  blown,  impress- 
ed, or  ''otherwise  produced"  upon  such  bot- 
tles, etc,  relates  to  the  same  means  of  en- 
graving upon  the  bottles,  etc.,  as  the  other 
preceding  words  indicate  naturally  some- 
thing that  is  developed  out  of  the  surface  of 
the  bottle  by  engraving,  etching,  or  blowing, 
or  other  like  means  whereby  an  inerasable 
impression  is  produced.  People  v.  Elfen- 
bein,  20  N.  Y.  Supp.  364,  865,  65  Hun,  434. 

Otlierwlie  provided* 

''Otherwise  provided,**  as  used  in  Qen. 
St  I  1618,  providing  that  every  person 
charged  with  an  offense  shall  be  tried  in  the 
county  wherein  the  offense  was  committed, 
except  when  "otherwise  provided,"  means 
when  otherwise  provided  by  statute.  State 
V.  Meehan,  25  Atl.  476,  62  Conn.  126. 

"Otherwise  provided,"  as  used  in  Ck>nst 
art  15,  providing  that  the  Constitution  shall 
be  in  force  from  January  1,  1895,  except  as 
herein  or  "otherwise  provided,"  should  not 
be  construed  to  mean  otherwise  provided  in 
express  terms,  but  to  mean  that  any  lan- 
guage used  in  or  any  proper  and  necessary 
consti*uction  of  the  instrmnent  which  shows 
an  intention  that  the  particular  provision 
shall  take  effect  at  some  time  other  than 
January  1,  1895.  In  re  Board  of  Rapid 
Transit  Railroad  Com'rs,  41  N.  B.  575,  578, 
147  N.  Y.  260. 

Otherwiie  seevred. 

The  term  "otherwise  secured,**  in  Su- 
preme Court  rule  29,  requiring  supersedeas 
bonds,  conditioned  that  the  writ  of  error  or 
appeal  shall  be  prosecuted  to  effect,  to  be, 
where  the  Judgment  or  decree  is  for  the  re- 
covery of  money  not  "otherwise  secured," 
for  the  whole  amount  of  the  judgment  or 
decree,  including  just  damages  for  delay, 
and  costs  and  interest  on  appeal,  means  se- 
cured otherwise  than  by  mere  force  of  judg- 
ment A  judgment  is  not  ''otherwise  se- 
cured" within  the  meaning  of  the  rule  when 
the  court  has  not,  by  reason  of  a  lien  on 
property  secured  to  plaintiff  otherwise  than 
by  the  judgment,  or  by  reason  of  actual  cus- 
tody of  property  liable  to  satisfy  the  claim 
asserted,  the  means  of  making  the  claim  of 
the  plaintiff  by  subjecting  specific  property. 
Fuller  V.  Aylesworth  (U.  S.)  75  Fed.  694, 
701,  21  C.  C.  A.  505. 

Otl&erwiie  naad. 

As  used  In  Gen.  St  1878,  c.  81,  |  5,  pro- 
viding that  all  public  schoolhouses,  acade- 
mies, colleges,   universities,   and  seminaries 


of  learning,  with  the  books  and  famltore 
therein  necessary  for  their  proper  oceor 
pancy,  use,  and  enjoyment,  and  "not  leased 
or  otherwise  used  with  a  view  to  profit," 
shall  be  exempt  from  taxation,  means  other 
uses  of  the  property  than  the  appropriation 
and  operation  of  the  same  for  the  legiti- 
mate purposes  of  an  institution  of  learning. 
The  words  do  not  relate  to  revenues  derived 
from  the  use  of  the  seminary  property  for 
the  legitimate  purposes  of  an  institution  of 
learning.  Ramsey  County  ▼.  Stryker  Semi- 
nary. 53  N.  W.  1133,  1134,  52  Minn.  144. 

"Otherwise  used  and  practiced,**  as 
used  In  the  Constitution,  providing  for  a 
right  of  trial  by  jury  except  in  those  cases 
in  which  it  had  been  "otherwise  used  and 
practiced,"  includes  the  practice  of  assessing 
damages  occasioned  by  the  laying  out  of 
highways  by  the  court  or  by  a  committee, 
and  where  such  custom  was  in  practice  be- 
fore the  Constitution  was  adopted  it  comes 
within  the  exception.  Backus  ▼.  LetMUion, 
11  N.  H.  19,  27,  85  Am.  Dec.  46a 

Aooideat  or  otl&erwiie. 

A  provision  in  a  lease,  under  which  the 
lessor  was  to  furnish  steam  power  to  the 
lessee,  that,  on  failure  to  furnish  such  power 
"through  accident  or  otherwise,"  the  liabil- 
ity of  the  lessor  should  be  limited  to  a  cer- 
tain recovery,  is  broad  enough  to  Include 
wear  and  tear,  breakage  from  inherent  de- 
fects, or  even  simple  negligence  or  the  torts 
of  others,  but  does  not  limit  the  lessor^s  lia- 
bility for  damages  to  the  lessee's  business 
arising  from  the  breaking  by  the  lessor  of 
the  connections  by  which  the  steam  power 
was  conveyed,  committed  in  a  willful  tres- 
pass for  the  purpose  of  requiring  the  lessee 
to  surrender  possession.  West  Chicago  St 
R.  Co.  V.  Morrison,  Adams  &  Allen  Co.,  43 
N.  B.  393,  399,  160  III.  288. 

Aeoideatally  or  otherwise. 

As  used  in  the  clause  of  an  tosuranee 
policy  declaring  that  the  insurance  does  not 
cover  injuries  or  death  resulting  from  poison 
or  anything  accidentally  or  otherwise  taken, 
"otherwise"  is  read  in  connection  with  the 
preceding  word  "accidentally,"  and  means  an 
injury  of  a  kindred  character,  and  would 
cover  an  intentional  taking  as  well  as  an  ac- 
cidental taking.  Lowenstein  v.  Fidelity  ^  & 
Casualty  Co.  of  New  York  (U.  S.)  88  Fed. 
474,  477. 

Agent  or  otiierwiie. 

Under  a  statute  providing  that  "if  any 
person  or  persons  except  taverners,  by  agent 
or  'otherwise'  shall  keep  any  house  for  the 
sale  of  wines  and  spirituous  liquors  to  be 
drank  thereat,"  he  shall  be  punished,  etc., 
defendant,  who  was  indicted,  charged  that 
"he,  not  being  a  taverner,  did  keep  a  cer- 
tain house,  store,  and  shop  for  the  purpose 
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of  selling  wines  and  splritaoiis  liqaor8»'* 
claimed  that  no  offense  was  alleged,  because 
it  was  not  STerred  tbat  he  kept  the  house, 
store,  and  shop  by  his  agent,  and  that  if  he 
kept  it  himself  personally,  and  not  by  his 
sgent,  there  was  no  violation  of  the  law. 
It  was  insisted  that  the  word  "otherwise," 
flo  used  in  the  penal  statute,  had  no  meaning, 
and  is  to  be  rejected  in  its  construction.  In 
considering  this  objection,  the  court  said: 
*'No  man  can  read  this  statute  without 
learning  from  its  entiie  perusal  that  the 
controlling  purpose  of  the  Legislature  was  to 
suppress  tippling  houses,  under  whatever 
pretense  or  name  established,  and  thus  pre- 
vent the  facilities  to  intemperate  and  ruin- 
ous dram  drinking.  To  reject  the  word 
'otherwise'  from  the  law,  and  thus  to  legal- 
ize the  evil  which  it  was  the  object  of  the 
statute  to  prevent,  if  perpetrated  in  person 
and  not  by  agent,  would  be  not  only  absurd, 
but  it  would  involve  a  judicial  repeal  of  an 
important  part  of  the  law  itself.  This  word 
was  not  incautiously  introduced  into  the 
statute ;  it  was  necessary  to  give  full  expres- 
sion to  the  intent  of  the  Legislature."  Raw- 
ion  V.  State,  19  Conn.  292,  299. 

As  alleged  or  otlterwise. 

"Otherwise,"  as  used  in  an  answer  al- 
leging that  defendant  was  not  indebted  to 
the  plaintiff  as  alleged  in  the  complaint  "or 
otherwise,"  should  be  construed  as  a  denial 
that  the  defendant  was  in  any  manner  in- 
debted to  the  plaintiff  on  account  of  the  sub- 
ject-matter of  the  complaint,  whether  in  the 
precise  form  as  stated  or  not  King  v.  De 
Goursey,  9  Pac.  31,  32,  8  Colo.  463. 

Assignmeat  or  otlierwiso. 

The  words  "or  otherwise,"  in  Code  Civ. 
Proc.  §  829,  providing  that  an  interested 
party  or  person  shall  not  be  examined  as  a 
^tness  in  his  own  behalf,  or  in  behalf  of  the 
party  succeeding  to  his  title  or  interest, 
against  a  person  deriving  his  title  or  inter- 
est from,  through,  or  under  a  deceased  per- 
son or  lunatic,  by  assignment  or  "other- 
wise," concerning  a  personal  transaction  or 
communication  with  deceased,  embraces  and 
covers  all  means  and  manner  of  succession 
or  devolution,  in  addition  to  that  by  assign- 
ment Thus  an  executor  of  an  estate  ap- 
pointed after  the  death  of  a  prior  executor 
Is  a  person  deriving  his  title  or  interest 
tlirougb  a  deceased  person,  and  entitled  to 
the  protection  of  the  statute.  Carpenter  v. 
Romer  &  Tremper  Steamboat  Co.,  63  N.  T. 
Supp.  274,  278,  48  App.  Div.  363. 

Barred  liy  statnto  of  limltatioas  or  oth- 
•rwiso. 

A  provision  in  a  will  that  all  debts  and 
dues  enforced  against  testator's  estate  in 
consequence  of  certain  transactions,  "wheth- 
er barred  by  the  statute  of  limitations  or 
otherwise,"  are  to  be  adjusted,  may  mean 
whether  barred  by  the  statute  of  limitations 


or  barred  otherwise^  and  it  may  mean 
whether  barred  or  otherwise — that  is,  wheth- 
er barred  or  not  by  the  statute  of  limita- 
tions.   Bosworth  V.  Smith,  9  B.  L  67,  75. 

Oaptioa  or  otherwise. 

"Otherwise,"  as  used  in  Const  art  2,  § 
17,  requiring  that  all  acts  which  repeal,  re- 
vive, or  amend  former  laws  shall  recite,  in 
their  caption  or  "otherwise,"  the  title  or 
substance  of  the  law  repealed,  revived,  or 
amended,  refers  to  the  body  of  the  repeal- 
ing, reviving,  or  amending  act  State  v. 
Yardley,  32  S.  W.  481,  483,  95  Tenn.  (11 
Pickle) -646,  34  L.  R.  A.  656;  Shelton  v. 
State,  32  S.  W.  967,  968,  96  Tenn.  (12 
Pickle)  521;  State  v.  Runnels,  21  S.  W.  665, 
666,  92  Tenn.  (8  Pickle)  320;  Ransome  v. 
State,  20  S.  W.  310,  91  Tenn.  (7  Pickle)  716. 

The  term  "otherwise,"  as  used  in  a  con- 
stitutional provision  that  the  title  or  sub- 
stance of  the  act  to  be  amended  must  appear 
in  the  amending  act,  either  in  its  caption  "or 
otherwise,"  can  only  mean  the  preamble  or 
body  of  the  act,  as  contradistinguished  from 
the  title  or  caption.  Memphis  St  R.  Oa  ▼. 
State,  75  S.  W.  730,  782,  110  Tena  59a 

Oollasion  or  otlterwiso. 

"Otherwise,"  as  used  in  the  mechanic's 
lien  law,  rendering  the  owner  liable  to  sub- 
contractors for  money  "paid  in  advance  by 
collusion  or  otherwise,"  relates  to  the  sub- 
ject of  the  special  word  "collusion,"  and 
means  a  payment  made  collusively  or  by 
some  fraudulent  or  collusive  -practice,  and 
does  not  include  a  payment  made  in  good 
faith  and  with  no  intention  of  defrauding 
the  estate.    Foeller  ▼.  Voight  5  Ohio  Dec  2. 

"Otherwise,"  as  used  in  Act  Ck>ng. 
March  3,  18C3,  §  3  (12  Stat  739),  providing 
for  the  punishment  of  any  person  who  shall 
by  exhibition  of  any  false  sample,  or  by 
means  of  any  false  representation  or  device, 
or  by  collusion  with  any  officer  of  the  reve- 
nue, or  "otherwise,"  knowingly  effect  or  aid 
in  effecting  any  entry  of  any  goods,  wares, 
or  merchandise  at  less  than  the  true  weight 
or  measure  thereof,  means  by  any  other 
fraudulent  means  whatsoever.  If  the  fraud- 
ulent entry  were  effected  by  any  other 
means  than  by  false  sample,  false  repre- 
sentation or  device,  or  collusion  with  an  offi- 
cer of  the  revenue,  such  fraudulent  means 
would  be  included  in  the  word  "otherwise." 
United  States  v.  Bettilini  (U.  8.)  24  Fed. 
Cas.  1135,  1136. 

The  word  "otherwise,"  as  used  in  Laws 
1892,  p.  620,  c  301,  §  1,  authorizing  an  ac- 
tion by  a  taxpayer  against  county  super- 
visors for  injury  consisting  in  auditing  any 
illegal  claim  by  "collusion  or  otherwise," 
does  not  mean  any  audit,  but  an  audit  due  to 
some  sinister  or  improper  motive,  and  in  vio- 
lation of  the  public  trust.  Wallace  v.  Jones, 
82  N.  Y.  Supp.  449.  451,  83  App.  Div.  152. 
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Goatpoiltioiiy  real  or  otlierwise. 

The  word  "otherwise/'  in  18  Ells,  c  10, 
i  1,  providing  that  all  prescriptiona  and 
claims  of  or  for  any  modus  decimandi,  or  of 
or  to  any  exemption  from  or  discharge  of 
tithes  by  composition,  real  or  otherwise, 
shall  be  sustained  and  be  deemed  good  and 
valiJi  in  law,  "cannot  surely  be  construed  to 
introduce  an  entirely  new  ground  of  exemp- 
tion wholly  unknown  to  the  law,  but  the  only 
legitimate  meaning  of  the  words  must  be 
that  exemption  on  any  legal  ground  shall  be 
sustained  and  deemed  good  and  ralid,  and 
indefeasible  upon  evidence  of  nonpayment 
for  a  certain  length  of  time,  instead  of  the 
length  of  time  formerly  required."*  Fel- 
lowes  V.  Clay,  4  Q.  B.  811,  840. 

Oontlsnolu  property  or  otherwise. 

"Otherwise,"  as  used  In  Const  1870,  art 
9,  I  9,  providing  that  the  General  Assembly 
may  vest  cities,  towns,  and  villages  with 
power  to  make  local  Improvements  by  special 
assessments  or  by  special  taxation  of  con- 
tiguous property  or  "otherwise,"  is  to  be  con- 
strued as  meaning  "or  otherwise  assessing 
the  costs  of  the  improvement  against  the 
property  actually  or  presumptively  benefited 
thereby."  Wilson  v.  Board  of  Trustees  of 
Sanitary  Dist  of  Chicago,  27  N.  B.  203,  208, 
133  111.  443. 

Beatlt,  absenee  from  state,  or  others- 
wise. 

Under  Const  art  49,  providing  that 
whenever  the  chair  of  the  Governor  shall  be- 
come vacant  by  reason  of  his  death,  absence 
from  the  state,  or  "otherwise,"  the  president 
of  the  senate  shall  during  such  vacancy  have 
and  exercise  all  the  powers  and  authorities 
with  which  the  Governor  is  vested,  the  Gov- 
ernor's physical  disability  is  included  in  the 
word  "otherwise,"  as  equivalent  for  the  pro- 
visional purpose  of  this  article,  to  his  death 
or  absence  from  the  state.  Attorney  General 
V.  Taggart  29  Atl.  1027,  1029,  66  N.  H.  362, 
25  L.  R.  ▲.  618. 

"Otherwise,",  as  used  in  Oomp.  St  1897, 
c.  1280,  §  184,  relating  to  vacancies  in  the 
oflSce  of  police  judge  by  death,  resignation, 
or  "otherwise,"  the  word  "otherwise,"  in 
connection  with  the  special  words  there  em- 
ployed, should  probably  be  restricted  to  oth- 
er causes  of  similar  character,  and  the  spe- 
cial terms  refer  only  to  causes  which  end 
prematurely  the  term  of  an  actual  incum 
bent;  but  section  75  makes  refusal  to  qualify 
create  a  vacancy,  and  hence  the  word  "oth- 
erwise" will  be  held  to  include  the  vacancies 
by  reason  of  ineligibility.  State  t.  Moores, 
78  N.  W.  529,  631,  58  Neb.  285. 

Beseent,  devise,  or  otherwise. 

The  term  "otherwise,"  in  a  statute  de- 
claring that  all  property  belonging  to  a  mar- 
ried woman  as  her  sole  and  separate  prop- 
erty, or  which  she  owns  at  her  marriage,  or 


acquired  In  good  faith  from  any  person. 
other  than  her  husband,  by  descent  devise, 
or  otherwise,  shall  be  her  sole  and  separate 
property,  includes  the  purchased  property. 
Carpenter  v.  Mitchell,  54  lU.  126^  131. 

Bivided  or  otherwise. 

The  term  "divided  or  otherwise,**  as  used 
in  Internal  Revenue  Act  1864,  |  117,  requir- 
ing stockholders  in  companies  mentioned  in 
the  section  to  return  as  income  all  gains  and 
profits  In  them  to  which  they  should  be  en- 
titled, whether  the  same  were  "divided  or 
otherwise,"  embraces  not  only  dividends  de- 
clared, but  profits  not  divided  and  invested 
partly  in  real  estate,  machinery,  and  raw 
materials,  and  partly  applied  to  the  paymest 
of  debts  incurred  in  previous  years.  Annual 
gains  and  profits,  whether  divided  or  not 
are  property.  Brainard  v.  Hubbard,  79  U.  S. 
(12  Wall.)  1,  18,  20  L.  Bd.  272. 

Ezpiratioa  of  term  of  offiee  or  otHtmr^ 
wise. 

"Otherwise,"  as  used  in  Act  March  16^ 
1866,  providing  for  the  filling  of  vacancies  In 
the  oflice  of  poor  directors,  whether  such  va- 
cancy occurred  by  the  expiration  of  the  term 
of  office  or  "otherwise,"  which  is  a  supple- 
ment to  Act  April  9,  1862,  providing  for  ap- 
pointment to  fill  vacancies  caused  by  death, 
resignation,  or  otherwise,  is  broad  enough  to 
cover  vacancies  by  death  or  resignation.  It 
also  covers  vacancies  by  removal  of  the  in- 
cumbrancer from  the  district,  and  by  failure 
of  a  director-elect  to  assume  the  duties  of  his 
office.  Commonwealth  v.  Dickert,  45  Atl. 
1068,  1061,  195  Pa.  234. 

Fees,  elerk  Ure,  or  otlierwise. 

The  words  "or  otherwise,"  as  used  in  Act 
April  13,  1865,  providing  that  any  county 
auditor  who  shall  make,  order,  or  pay  any 
other  or  further  allowances  to  a  county  treas- 
urer, either  as  fees  or  for  clerk  hire,  "or 
otherwise,"  than  is  specially  provided  by  law, 
shall  be  liable  in  an  action  on  his  bond,  etc., 
comprehend  every  case  of  getting  money  out 
of  the  treasury  other  than  that  which  the 
laws  have  provided  should  be  the  legitimate 
one.    State  v.  Kelly,  32  Ohio  St  421,  429. 

Felonioas  or  otlierwise. 

The  use  of  the  words  "felonious  or  other- 
wise," in  a  life  policy  exempting  the  insurer 
from  liability  for  a  death  caused  by  the  act 
of  assured,  "felonious  or  otherwise,"  has 
the  same  effect  as  the  words  "sane  or  in- 
sane," and  precludes  a  recovery  if  insured 
dies  by  his  own  hand,  even  though  insane  at 
the  time  of  the  act  Riley  v.  Hartford  Life 
&  Annuity  Ins.  Co.  (U.  S.)  25  Fed.  315,  316. 

<Mf  t,  grant,  purchase,  devise,  or  others- 
wise. 

Sp.  Laws  1885,  c.  3,  authorized  a  corpo- 
ration to  establish  and  maintain  in  the  city 
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of  Minneapolis  public  libraries  and  reading 
rooms,  galleries  of  art,  and  museums  for  the 
use  and  benefit  of  the  inhabitants  of  the  city, 
and  for  these  purposes  the  corporation  were 
given  power  to  take  real  and  personal  prop- 
erty "by  gift,  grant,  purchase,  dCTlse,  be- 
quest, or  otherwise/*  Held,  that  the  words 
"or  otherwise"  were  not  meaningless,  but 
were  added  to  express  an  intention  to  au- 
thorise the  taking  of  property  in  any  mode 
other  than  those  specified  in  the  statute, 
which  authorized  it  to  take  and  hold  prop- 
erty not  only  as  owner  but  as  bailee.  Smith 
▼.  Library  Board  of  City  of  Minneapolis,  09 
N.  W.  979,  980,  58  Minn.  108,  25  L.  B.  A.  280. 

1m  this  state  or  otherwise. 

"Qtherwlse,"  as  used  in  Act  1870,  pro- 
Tldlng  that  it  shall  be  hiwful  for  certain 
companies  to  consolidate  their  respective 
capital  stocks,  or  to  consolidate  with  any 
other  railroad  or  canal  company  or  compa- 
nies in  this  state  or  "otherwise"  with  which 
they  are  or  may  be  Identified  in  interest,  or 
whose  works  shall  form,  with  their  own,  con- 
nected or  continuous  lines,  means  companies 
different  from  or  other  than  companies  in 
this  state.  The  radical  meaning  of  the  word 
"otherwise,"  which  Is  always  a  relative 
word,  different  ftrom  that  to  which  it  relates, 
and  the  phrase  to  which  it  relates  in  this 
case,  both  from  location  and  the  sense,  is 
clearly  the  words  "in  this  state."  The  word 
"otherwise"  is  an  inapt  word  to  designate 
companies  out  of  the  state  by  being  placed 
In  opposition  to  the  words  "in  this  state." 
It  is  inapt  because  its  proper  use  is  to  ex- 
press difference  of  means  or  manner,  and 
not  of  place.  Black  ▼.  Delaware  &  R.  Oanal 
Go.,  22  N.  J.  Bq.  (7  C.  B.  Green)  180,  89a 

&i  trast  or  otherwise. 

Where  a  loan  and  trust  company's  char- 
ter (chapter  685,  Laws  1870)  authorized  it  to 
grant,  bargain,  sell,  buy,  or  receive  all  kinds 
of  property,  or  to  hold  the  same  in  trust  or 
otherwise,  the  phrase  "or  otherwise"  was 
not  intended  to  confer  banking  powers,  but 
to  embrace  the  holding  of  property  differ- 
ently or  otherwise  than  as  a  trust  New  York 
State  Loan  &  Trust  Ca  ▼.  Helmer,  77  N.  Y. 
64,67. 

Mode  of  proTing  olaims  or  otherwise. 

''Otherwise,"  as  used  in  Gen.  St  c  44, 
art  2,  i  8,  permitting  any  number  of  cred- 
itors to  unite  in  a  petition  against  a  debtor 
and  his  transferee,  and  providing  that  the 
action  and  proceedings  as  to  the  mode  of 
proving  claims  "or  otherwise"  shall  be  con- 
ducted as  actions  for  the  settlement  of  the 
estates  of  deceased  persons  are  required  to 
be  conducted,  etc.,  include  mode  of  distribu- 
tion. Marbury  v.  Kentucky  Union  Land  O). 
(U.  S.)  62  Fed.  835,  354,  10  0.  0.  A.  303. 


BTesUseBoo  or  otherwise. 

Where  an  employ^  oJP  an  express  com- 
pany had  notice  of  the  contract  between  the 
railroad  company  and  the  express  company, 
creating  an  obligation  on  the  part  of  the  ex- 
press company  to  pay  for  injuries  or  death 
of  its  employes,  his  release  of  the  express 
company  from  any  liability  by  reason  of  its 
negligence  or  "otherwise"  will  be  construed  to 
include  such  liability  as  might  arise  from 
the  railroad  company's  negligence.  Pitts- 
burgh, 0.,  0.  &  St  L.  Ry.  Co.  v.  Mahoney, 
46  N.  E.  917,  920,  148  Ind.  196,  40  L.  R.  A. 
101,  62  Am.  St  Rep.  603. 

Honsiiity  default*  or  otherwise. 

The  word  ''otherwise,"  in  Act  1845,  c. 
172,  providing  that  whenever  it  shall  happen 
in  the  trial  of  any  cause  in  the  district  court 
that  any  one  or  more  questions  of  law  arise, 
it  shall  be  lawful  for  the  Judge,  with  the 
consent  of  the  parties,  to  draw  up  a  report 
of  the  case,  presenting  the  legal  points  for 
decision,  and  containing  such  stipulations  as 
the  parties  may  make,  relative  to  the  dispo- 
sition of  the  case  by  nonsuit,  default  or 
'otherwise,'"  must  necessarily  have  refer- 
ence to  a  disposition  of  the  cause  equivalent 
to  what  would  be  effected  by  a  nonsuit  or 
default  Lorlng  t.  Proctor,  26  Me.  (18  Shep.) 
18,27. 

OrldMil  paefcago  or  otkorwlso. 

The  words  "or  otherwise,"  as  used  in  the 
title  of  Act  April  20,  1891,  entitled  "An  act 
to  regulate  the  sale  of  intoxicating  liquors  in 
original  packages  'or  otherwise,' "  show  that 
the  object  of  the  act  was  to  regulate  the  sale 
of  intoxicating  liquors  in  any  manner, 
whether  in  original  packages  or  not  and  have 
a  very  different  meaning  from  the  words  "or 
other  purposes,"  as  those  words  are  generally 
used  in  the  titles  to  legislative  enactments. 
Lynch  v.  Murphy,  24  S.  W.  774,  776,  119  Mo. 
163. 

Owner  or  otherwise. 

"Otherwise"  is  an  extremely  broad  word 
in  its  meaning,  and,  where  used  in  connec- 
tion with  "owner  or  otherwise,"  is  Intended 
to  signify  something  more  than  the  members 
of  the  class  owners,  and  in  a  lottery  statute 
means  any  person  who  opens  or  establishes 
a  lottery  in  any  capacity,  whether  as  agent 
employ^,  or  other  representative  of  the  own- 
er. State  ▼.  Dennlson,  82  N.  W.  888,  384,  60 
Neb.  167. 

Person  killed  or  otherwise. 

"Otherwise,"  as  used  in  Pen.  Code,  |  183, 
subd.  8,  declaring  that  the  killing  of  a  human 
being,  without  a  design  to  effect  death,  by  a 
person  engaged  in  the  commission  of  or  in 
an  attempt  to  commit  a  felony  either  upon 
or  affecting  the  person  killed  or  "otherwise," 
is  murder  in  the  first  degree,  cannot  be  con- 
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straed  to  mean  "anotber.**  It  was  held  that 
the  klUlng  while  engaged  in  the  commission 
of  any  felony,  whether  affecting  any  person 
or  property  only*  was  murder  in  the  first  de- 
gree. People  T.  GreenwaU,  22  N.  B.  180,  115 
N.  Y.  620. 

"Otherwise/*  as  used  in  Pen.  Code,  1 183, 
defining  "homicide"  by  a  person  engaged  in 
the  commission  of,  or  in  the  attempt  to  com- 
mit, a  felony,  either  npon  or  affecting  the 
person  killed  or  "otherwise,"  relates  to  fel- 
onies against  any  person  than  the  one  killed, 
as  well  as  to  those  against  property.  People 
v.  Miles,  38  N.  B.  456,  458,  143  N.  Y.  883. 

PnroluMer,  laonmbraaoery  or  otherwise. 

"Otherwise,"  as  used  in  a  bill  for  the 
foreclosure  of  a  mortgage,  alleging  that  the 
mortgagor's  wife,  he  being  dead,  claimed 
some  interest  in  the  premises  as  subsequent 
purchaser  or  incumbrancer  or  "otherwise," 
means  in  some  other  like  capacity,  and  does 
not  embrace  a  claim  of  dower.  Lewis  v. 
Smith,  9  N.  Y.  (5  Seld.)  502,  520,  61  Am.  Dea 
706. 

Purposes  of  road  or  otherwise. 

In  construing  the  statute  providing  that 
railroad  companies  shall  be  taxed  "upon  all 
the  real  property  by  them  as  aforesaid  occu- 
pied, used  or  owned  for  the  purposes  of  their 
road  or  otherwise,"  reference  must  be  had  to 
the  object  and  purpose  of  the  act,  and  to  the 
artificial  character  and  limited  capacity  of 
the  persons  to  be  affected  by  it  In  contem- 
plation of  the  Legislature,  the  property  to  be 
occupied,  used,  or  owned  by  these  persons 
for  the  purposes  of  the  road  or  otherwise  is 
only  such  as  may  be  necessary  or  conven- 
ient for  their  legitimate  purposes  to  accom- 
plish the  end  which,  the  Legislature  had  in 
view  at  the  time  of  the  enactment  of  the 
charter.  Delaware,  L.  &  W.  R.  Go.  y.  Fuller, 
40  N.  J.  Law  (11  Yroom)  328,  330. 


Rents,  aooovatst  bonds, 
otherwise. 


ftortsases*  or 


The  words  "or  otherwise,"  as  used  in  a 
power  of  attorney  authorizing  the  grantee  to 
collect  and  receive  all  sums  of  money  now 
due  or  hereafter  to  become  due  to  the  gran- 
tor, whether  from  rents,  accounts,  bonds  and 
mortgages,  "or  otherwise,"  are  limited  in 
their  meaning  by  the  words  "rents,  accounts, 
bonds,  and  mortgages,"  preceding  them,  and 
refer  to  debts  and  liabilities  of  a  similar 
character,  and  cannot  reasonably  be  held  to 
extend  to  the  collection  of  moneys  already 
received  and  deposited  in  a  solvent  institu- 
tion, subject  to  the  Immediate  disposition  bf 
the  owner.  Sims  v.  United  States  Trust  Co., 
9  N.  B.  605,  606,  103  N.  Y.  472. 

In  a  bond  conditioned  that  the  obligors 
should  pay  to  a  bank  any  sum  or  sums  of 
money  which  a  certain  person  owed  or 
thereafter   might   become   indebted   to   the 


bank  npon  bond,  bill,  note,  draft,  check,  ac- 
count, or  otherwise^  "otherwise"  covers  only 
conveyances  or  forms  of  debt  of  the  same 
class  as  may  accidentally  have  been  omitted. 
Donley  v.  Bank,  40  Ohio  St  47,  5a 

Sample,  oard,  or  otherwise. 

In  a  statute  imposing  an  occupation  tax 
on  persons  engaged  in  "selling  goods  by 
sample,  card,  or  otherwise,"  the  word  "oth- 
erwise" should  be  understood  as  intended  to 
mean  by  other  like  means,  for,  if  it  be  taken 
literally,  it  would  include  any  and  every  per- 
son engaged  in  selling  goods.  It  Is  most  ob- 
vious that  this  part  of  the  sentence  had  no 
reference  to  merchants,  as,  if  it  had,  it  would 
have  fixed  their  tax  at  a  uniform  rate.  It  is 
equally  obvious  that  it  related  to  sellers,  ond 
not  to  buyers  and  sellers  of  goods.  Galves- 
ton Ooun^  V.  Gorham,  49  Tex.  279,  290. 

Siekness  or  otherwise. 

Under  a  contract  of  hire  of  two  slaves 
for  the  term  of  one  year  for  a  gross  sum,  con- 
ditioned that  the  owned  should  "deduct  or 
account  for  the  time  lost  by  sickness  or  oth- 
erwise," the  term  "otherwise"  must  be  un- 
derstood to  refer  to  time  lost  by  the  death  of 
the  slaves,  or  by  their  disability  to  render 
services,  arising  from  any  cause  unmixed 
with  the  fault  of  the  parties  to  the  contract. 
Such  clause  did  not  give  the  owner  a  right 
to  take  one  or  both  of  them  before  the  year 
was  up.    Nesbitt  v.  Drew,  17  Ala.  379,  384. 

Stocks  or  otherwise. 

A  will  gave  the  executor  power  to  sell  a 
portion  of  the  estate,  "and  to  invest  the  pro- 
ceeds of  the  sale,  and  the  cash  and  choses  in 
action,  in  bank  stock  or  otherwise."  Among 
the  assets  were  two  notes  made  by  parties 
who  were  perfectly  solvent,  and  these  par^ 
ties  were  permitted  to  renew  their  notes. 
The  makers  of  the  notes  continued  solvent 
until  the  close  of  the  War  of  the  Rebellion, 
when  they  failed.  In  considering  the  ques- 
tion of  the  liability  of  the  executor  for  the 
amounts  represented  by  such  notes,  the  court 
construed  such  clause  in  the  will  as  commit- 
ting the  general  management  of  the  estate 
to  the  discretion  of  the  executor,  and,  where 
he  had  acted  in  good  faith,  held  that  he  was 
not  liable.  Pope  v.  Mathews,  18  &  O.  444, 
453,466. 

A  clause  in  a  will  read:  "And  whereas 
during  my  lifetime  I  have  made  or  may  here- 
after make  advances  tn  money,  stocks,  or 
otherwise  to  my  son,  or  to  the  husbands  of 
either  of  my  daughters,  and  it  is  my  express 
intention  that  the  shares  of  all  my  said  chil- 
dren shall  be  equalized,  I  hereby  direct  that 
such  advances  respectively  shall  be  deducted 
from  the  share  to  be  paid  to  the  trustees  of 
my  said  son  or  to  either  of  my  said  daughters, 
whose  husbands  shall  be  indebted  to  me." 
In  construing  this  clause,  the  court  said: 
**The  advances  made  and  to  be  made  were 
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not  limited  to  money.  'Stocks  or  otherwise' 
is  tbe  plirase  used,  which  last  word  would 
coyer  anything  of  Talue  of  which  he  woald 
make  advances.  It  might  be  real  estate,  evi- 
dences of  debt,  or  money  due  to  him,  or  any 
other  kind  of  personal  property.  To  advance 
or  make  advances  of  such  kind  of  property, 
If  voluntary  on  lils  part,  and  without  solici- 
tation by  the  sons-in-law,  would  not  of  itself 
convert  that  which  was  advanced  into  debts. 
Such  advances  would  rather  stand  as  gifts, 
to  be  accounted  for  or  not,  as  the  donor 
should  dh-ect,  in  such  manner  as  should  be 
specified  by  him."  Appeal  of  Whelen,  70  Pa. 
(20  P.  P.  Smith)  410,  429. 

WacoBy  Inrntf  or  otherwise. 

Act  July  e,  1812,  §  2,  providing  that  if 
any  citizen  of  the  United  States,  or  person  | 
Inhabiting  the  same,  shall  transport  or  at- 
tempt to  transport  over  land  or  otherwise, 
in  any  wagon,  cart,  sleigh,  boat,  "or  other- 
wise," naval  or  military  stores,  arms  or  mu- 
nitions of  war,  or  any  articles  of  provision, 
from  the  United  States  to  Canada,  etc.,  the 
wagon,  cart,  sleigh,  boat,  or  other  thing  by 
which  the  said  articles  are  transported,  to- 
gether with  the  articles  themselves,  shall  be 
forfeited,  and  the  person  privy  to  the  same 
shall  forfeit  a  certain  sum  and  be  guilty  of 
a  misdemeanor,  should  be  construed  to  mean 
to  cany  or  convey  the  forbidden  articles  in 
a  wagon,  or  in  some  other  vehicle,  by  what- 
ever name  it  might  be  distinguished.  "Or 
otherwise"  should  be  construed  to  mean  the 
thing  by  which  the  articles  are  transported, 
distinguishing  between  the  thing  which 
transports  and  the  thing  which  is  transport- 
ed. United  States  v.  Sheldon,  15  U.  8.  (2 
Wheat)  119,  120,  4  L.  Ed.  199. 

WaylayiBC  or  otherwise. 

The  word  "otherwise,"  in  Laws  1887,  c. 
32,  making  an  assault  committed  in  a  secret 
manner  by  waylaying  "or  otherwise"  an  of- 
fense, is  not  to  be  interpreted  by  supplying 
after  it  the  words  "ejusdem  generis,"  and 
thus  is  not  limited  to  assaults  of  a  sim- 
ilar nature  to  that  of  waylaying,  but  is  to  be 
construed  as  meaning  otherwise  in  any  se- 
cret manner.  State  T.  Shade,  20  a  B.  637, 
115  N.  0.  767. 

OHER  BANKS. 

The  localities  where  sea  otters  are  found, 
along  the  Alaskan  coast  from  Cook's  Inlet  to 
the  Semedl  Islands  are  called  "otter  banks" 
by  the  hunters,  and  are  designated  as  "ot- 
ter killing  grounds"  in  Treasury  Department 
drcnlar  of  April  21, 1879.  The  Alexander  (U. 
8.)  60  Fed.  914,  919. 

OnOMAN  CAHVEY. 

"Ottoman  cahvey"  is  a  substance  the  in- 
gredients of  which  are  known  only  to  the 


manufacturer,  but  which  contains  a  certain 
proportion  of  coffee,  and  is  used  to  mix  with 
pure  coffee  In  the  proportion  of  about  one- 
half  of  each,  which  mixture  produces  a  sub- 
stitute for  coffee,  so  that  authority  to  pur- 
chase it  is  not  implied  from  authority  to 
purchase  tea,  coffee,  rice,  and  molasses.  Ot- 
toman Cahvey  Co.  v.  City  of  Philadelphia 
(Pa.)  4  Aa  745,  740. 

OUGHT. 

"Ought,"  as  used  In  Bill  of  Rights,  §  30, 
providing  that  all  property  subject  to  tax- 
ation "ought"  to  be  taxed  in  proportion  to  its 
value,  is  used  in  its  mandatory,  and  not  Its 
directory,  sense,  and  prohibits,  therefore,  tax- 
ation in  any  other  mode.  Life  Ass'n  of 
America  v.  St  Louis  County  Assessors,  49 
Mo.  512,  519. 

"Ought,"  as  used  in  an  instruction  in  a 
prosecution  for  murder  that  the  Jury  "ought" 
to  consider  the  circumstances  of  the  case 
from  the  standpoint  of  defendant  as  it  ap- 
peared at  the  time  of  the  killing,  will  be  un- 
derstood to  have  been  used  in  a  mandatory 
sense,  and  to  mean  "must."  Jackson  v. 
State,  22  S.  W.  831,  839,  32  Tex.  Or.  R.  192. 

▲s  morally  bound. 

In  an  instruction  in  a  prosecution  for 
murder  providing  that,  if  the  Jury  believed 
from  all  the  evidence  that  the  defendant  has 
knowingly  sworn  falsely  In  regard  to  any  ma- 
terial point  in  this  case,  they  "ought"  to  dis- 
regard his  testimony  on  all  material  points, 
excepting  so  far  as  he  is  corroborated  by  oth- 
er evidence  in  the  case,  the  word  "ought" 
means,  in  its  ordinary  sense,  to  be  held  or 
bound  in  duty  or  moral  obligation.  Otmer  ▼. 
People,  76  III.  149,  162. 

As  equlTaleat  to  would. 

"Ought,"  is  often  used  as  the  equivalent 
of  '*would,"  and  hence  its  use  in  the  question 
for  a  special  verdict  in  place  of  **would"  was 
not  prejudicial.  Gurran  v.  A.  H.  Stange  Co., 
74  N.  W.  377,  381.  98  Wia  698. 

OUNCE  OF  GOLD. 

Where  a  note  sued  on  bound  the  payor 
to  pay  "an  ounce  of  gold,"  the  fact  that  gold 
entered  in  the  composition  of  money  did  not 
authorize  the  presumption  that  the  note  vms 
payable  in  money,  so  that  It  would  be  nego- 
tiable, and  such  clause  rendered  the  contract, 
instead  of  a  promissory  note,  a  simple  con- 
tract for  the  delivery  of  merchandise.  Rob- 
erts V.  Smith,  4  Atl.  709,  710,  68  Yt  492,  66 
Am.  Rep.  567. 

OUR. 

The  words  "Tier  children,**  "our  chil- 
dren," and  "my  children,"  used  by  a  testator 
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in  making  deTlses  or  bequests  to  his  wife 
and  bis  cblldren,  mean  substantially  tbe 
saihe,  and  constitute  no  ground  for  any  dis- 
tinction or  a  different  construction  of  tbe 
gift  tban  tbe  usual  acceptation  of  tbe  term 
*'cbildren."  Yaugban  ▼.  Vaugban's  Bz'x,  33 
S.  E.  603,  605,  97  Va.  822. 

"Our  cbild,"  as  used  in  a  will  devising  all 
testator's  property  to  bis  wife,  and  providing 
tbat  tbe  testator  leaves  tbe  disposition  of 
sucb  estate  to  tbe  wife  in  tbe  manner  sbe 
tbinks  proper  and  well  witb  reference  to 
our  cbildren,  etc.,  is  to  be  construed  to  be  a 
sufficient  designation  of  tbe  cbild  of  testator. 
Beck  V.  Metz,  25  Mo.  70,  72. 

Wbat  is  said  as  to  risks  on  property 
wbere  "our**  company  bave  risks  is  not  nec- 
essarily or  probably  understood  to  refer  to  a 
company  of  wbicb  tbe  writer  is  an  officer. 
Tbe  expression  would  naturally  be  regarded 
as  baving  reference  to  an  insurance  compa- 
ny located  in  tbe  village  in  wbicb  tbe  writer 
resides.  New  York  Cent.  Ins.  Co.  v.  Nation- 
al Protection  Ins.  Co.,  14  N.  Y.  (4  Kern.) 
85,  92. 

Tbe  word  "our,"  as  used  In  a  descrip- 
tion in  a  contract  for  tbe  sale  of  land  in 
wbicb  tbe  premises  are  described  as  "our" 
farm  in  L.'s  reserve,  R.  county,  and  consist- 
ing of  83  acres,  more  or  less,  indicates  tbat 
tbe  farm  referred  to  was  tbe  farm  owned  by 
tbe  vendors  in  tbe  contract,  and  will  be  so 
construed,  so  as  not  to  render  tbe  written 
contract  void  for  uncertainty,  for  tbe  de- 
scription can  be  made  certain  by  sucb  con- 
struction and  by  otber  evidence.  Guyer  v. 
Warren,  51  N.  B.  580,  583,  175  111.  328. 

In  construing  a  letter  in  wbicb  tbe  writ- 
er stated  tbat  be  bad  purcbased  certain  prop- 
erty, and  tbat  be  candidly  believes  tbat  "we 
will  be  able  to  realize  from  our  balf  of  it, 
115,000,"  It  was  said  tbat  "tbe  employment 
of  tbe  pronoun  'we'  and  tbe  pronominal  ad- 
jective *our'  is  referred  to  as  a  recognition  by 
tbe  writer  tbat  tbe  person  addressed  was  in- 
terested witb  Mm  in  tbe  property,  counsel 
arguing  tbat  tbese  words  being  in  tbe  plural 
form  could  not  possibly  refer  to  any  but  tbe 
writer  of  tbe  letter  and  tbe  plaintiff  to  wbom 
it  was  written."  But  tbe  inference  deduced 
by  counsel  is  not  by  any  means  necessary  or 
exclusive.  In  tbe  first  place,  tbe  assumption 
tbat  tbe  writer  would  not  bave  used  tbe 
words  "we"  and  "our,"  in  tbe  connection  in 
wbicb  tbey  are  employed,  unless  some  one 
was  Interested  witb  bim  in  tbe  stock  spoken 
of,  bas  but  tbe  barest  probability  to  rest  up- 
on. Altbougb  incorrect,  it  is  not  infrequently 
tbe  case  tbat  tbe  plural  pronoun  is  used  for 
tbe  first  person  singular,  and  so  witb  tbe 
pronominal  adjective  "our.**  Mitcbell  t. 
ONeale,  4  Nev.  604,  517. 

Tbe  expression  "our  property,"  as  used 
in  a  letter  by  a  daugbter  to  ber  fatber,  sbe 
being  a  married  woman,  in  wbicb  sbe  said, 


"In  case  of  anytbing  bappening  us,  I  i^isb 
you  to  take  cbarge  of  our  property,"  may  or 
may  not  refer  to  tbe  estate  of  botb  herself 
and  ber  busband.  It  may  refer  to  only  lier 
own  possessions,  and  bave  been  a  mode  of 
expression  common  to  ber  in  speaking  of 
tbese  possessions  witb  ber  fatber,  to  wlioiii 
tbis  testamentary  letter  is  addressed.  But 
even  if  it  relates  to  tbe  property  of  berself 
and  ber  busband,  wben  in  tbe  next  sentence 
sbe  speaks  of  tbe  disposition  wbicb  tbe  law 
would  make  of  ber  estate^  tbe  slip  in  tbe 
cbange  of  tbe  pronoun  in  a  familiar  letter 
like  tbis  would  not  be  at  all  strange,  and  it 
would  be  giving  too  mucb  weigbt  to  a  mere 
verbal  criticism  if  it  were  allowed  to  force  a 
conclusion  tbat  in  tbe  words  sbe  referred  to 
otber  property  tban  tbat  belonging  to  ber. 
Cowley  V.  Knapp,  42  N.  J.  Law  (13  Yroom) 
297,  301. 

OUB  A/0. 

"Our  a/*'  and  •V)ur  a/c,'*  wben  used  In 
mercantile  accounts,  mean  "our  account," 
and  do  not  designate  tbat  tbe  sbippers  of 
goods  bave  taken  tbem  on  tbeir  individual  ac- 
count, but  on  Joint  account  Ogden  v.  Aa- 
tor,  6  N.  Y.  Super.  Ct  (4  Sandf.)  311*  838. 

OUSTER. 

See  "Presumption  of  Ouster.'^ 

An  ouster  is  tbe  wrongful  dispossession 
or  exclusion  from  real  property  of  a  party  en- 
titled to  tbe  possession  tbereof.  Winterburn 
V.  Cbambers,  27  Pac.  658,  659,  91  Cal.  170; 
Batb  V.  Valdez,  11  Pac.  724,  726,  70  Cal.  350. 
Like  all  otber  wrongful  acts,  it  includes  a 
question  of  intent.  It  may  be  committed  by 
one  tenant  in  common  against  bis  or  ber  co- 
tenant,  and  may  be  proved  by  any  acts  wbicb 
sbow  an  actual  intent  to  exclude  tbe  co-ten- 
ant permanently  from  bis  rigbts.  Newell  t. 
Woodruff,  30  Conn.  492,  497. 

An  ouster  is  an  actual  deprivation  of  the 
possession  of  a  part  of  tbe  land,  or  wbat  la 
equivalent;  a  title  wbicb  is  capable  of  being 
used  to  deprive  grantee  of  bis  possession  of  a 
portion  of  tbe  land.  McMullin  y.  Wooley 
(N.  Y.)  2  Lans.  894,  396. 

Ouster  is  tbe  actual  turning  out  or  keep- 
ing excluded  a  party  entitled  to  tbe  posses- 
sion of  any  real  property  and  in  trying  to  pre- 
vent plaintiff  from  obtaining  effective  pos- 
session of  tbe  land.  Cbilds  v.  Kansas  City, 
St  J.  &  C.  B.  R.  Co.,  23  S.  W.  873,  378,  117 
Mo.  414. 

"An  entry  by  one  man  on  the  land  of  an- 
other is  an  ouster  of  tbe  lawfnl  possession, 
arising  from  a  title  or  not,  according  to  the 
Intention  witb  wbicb  it  is  done.  If  made  un- 
der claim  and  color  of  right,  it  Is  an  ouster; 
otherwise  it  is  a  mere  trespass.  In  legal  lan- 
guage tbe  intention  guides  the  entry  and  fixes 
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Its  diaracte.**  Swing  ▼.  Bnniet,  86  V.  8.  (11 
Pet.)  4i;  52,  9  L.  IDl  624;  Probst  Y.  Presby- 
terian Church,  129  U.  8.  182,  191,  9  Sap.  Ct 
263,  265,  32  L.  Ed.  642;  Gopeland  ▼.  Murphey, 
42  Tenn.  (2  Gold.)  64^  70;  Hacker  t.  Horle- 
mns,  41  N.  W.  965^  967,  74  Wis.  21. 

To  eonstitnte  an  onster  of  bim  who  was 
seised,  the  disseisor  must  hsTO  the  actual,  ex- 
duslTe  occupation  of  the  land,  claiming  to 
hold  it  against  him  who  was  seised,  or  he 
must  actually  turn  him  out  of  possession. 
Schwallback  ▼.  Ohicago,  M.  &  St  P.  By.  Ck>., 
84  N.  W.  128, 181,  69  Wis.  292,  2  Am.  St  Rep. 
740;  MeCourt  t.  Bckstein,  22  Wis.  168,  157, 
94  Am.  Dec  694. 

To  constitute  an  ouster  physical  expul- 
sion iB  not  necessary,  but  the  compulsory  sur- 
render of  a  part  of  an  estate  by  reason  of  a 
judgmwt  in  ejectment  is  sufficient  Mason 
T.  Kellogg,  88  Mich.  182, 148. 

Where  there  is  a  conveyance  with  a  cot- 
enant  of  warranty,  and  there  is  in  fact  a  su- 
perior title^  wliich  is  asserted  by  oCTering  the 
premises  for  sale  at  public  auction,  and  the 
grantee  under  tiie  subsequent  conveyance 
yields  to  the  superior  title  and  purchases  it, 
tUs  assertion  of  title  and  purchase  is  a  suffi- 
cient ouster  to  sustain  an  action  on  the  cov- 
enant of  warranty;  as  is  alsd  a  sherifTs  sale 
under  a  paramount  incumbrance  whereby  a 
covenant  for  quiet  enjoyment  is  broken. 
Brown  v.  Dickerson,  12  Pft.  (2  Jones)  872, 
874. 

By  laadlovd* 

In  the  law  of  landlord  and  tenant,  in  or- 
der to  constitute  an  ouster  of  the  tenant  by 
the  entry  of  the  landlord,  the  ouster  must  be 
anlmo  damandl,  and  for  the  purpose  of  tak- 
ing possession;  and  these  are  evidenced  by 
the  acts  and  declarations  of  the  party.  Hol- 
II  V.  Brown,  14  Conn.  266,  270.       • 

By  temamt  la  coaunoii. 

An  ouster  of  one  co-tenant  by  another  is 
produced  by  acts  of  the  same  character  as 
will  produce  any  other  ouster.  Wlnterburn 
y.  Chambers,  27  Pac  668,  669,  91  Cal.  170. 

Ouster,  both  where  the  property  is  owned 
in  severalty  and  where  it  is  held  in  divided 
interests,  depends  upon  the  intent  of  the 
party  taking  and  holding  possession.  If  a 
person  without  title  enters  into  possession 
of  land  and  subjects  it  to  his  will  and  domin- 
ion, the  inference  of  his  intent  to  oust  the 
true  owner  is  patent.  A  co-tenant,  however, 
bas  a  right  to  enter  upon  the  realty,  and 
when  he  does  so,  and  exercises  acts  of  own- 
efghip,  the  law  presumes  that  he  intends 
nothing  beyond  the  assertion  of  his  right,  and 
the  apparent  Intent  to  oust  his  co-tenant  is 
wanting.  Bath  v.  Valdes,  11  Paa  724,  726, 
70  Oal.  860. 

The  mere  taking  of  a  deed  by  one  of  two 
co-tenants  to  the  entire  estate,  and  putting 
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the  same  on  record,  is  not  an  ouster  of  Die 
other  oo-toaant,  nor  a  notice  of  claim  to  ex- 
clusive and  adverse  possession.  Towery  v. 
Henderson,  60  Tex.  291,  297  (citing  3  Washb. 
Real  Prop.  [4th  Ed.]  p.  142). 

Where  a  tenant  takes  possession  of  the 
land  owned  by  him  and  a  co-tenant  in  com- 
mon, and  openly  and  notoriously  exercises 
acts  of  exclusive  ownership  for  a  series  of 
years — ^as  by  removing  the  soil,  quarrying 
and  selling  rock,  and  by  such  acts  as  amount 
to  the  destruction  of  the  thing  itself,  takes  all 
the  rents  and  profits  without  accounting  to 
Ills  co-tenant,  and  by  other  acts  which  ex- 
clude the  idea  of  his  merely  claiming  as  a 
tenant — a  Jury  are  warranted  in  finding  an 
ouster,  notwithstanding  the  legal  presump- 
tion that  the  possession  of  one  tenant  in  com- 
mon is  the  possession  of  his  co-tenant.  War- 
field  V.  Linden,  88  Mo.  661,  681,  00  Am.  Dec. 
443. 

It  seems  that  the  notion  once  entertained 
in  regard  to  what  was  necessary  to  consti- 
tute an  actual  ouster  by  a  tenant  in  common 
has  given  way,  and  that  an  undisturbed  and 
quiet  possession  for  a  certain  length  of  time 
is  sufficient  ground  for  the  Jury  to  find  an  ac- 
tual ouster.  Milliken  v.  Brown,  10  Serg.  & 
B.  188.  In  Pennsylvania  such  quiet  posses- 
sion and  exclusive  claim  of  the  whole  for  the 
period  of  limitation  Is  evidence  from  which 
the  Jury  may  presume  an  actual  ouster,  and 
in  that  state  it  seems  well  established  that 
the  sole  undisturbed  possession  of  one  tenant 
In  common  receiving  the  rents  and  profits  for 
himself  without  recognition  of  the  claim  of 
his  co-tenant  will  be  evidence  from  which  an 
ouster  may  be  presumed.  In  the  case  of  Law 
V.  Patterson  (Pa.)  1  Watts  &  S.  184,  in  which 
this  rule  was  distinctly  afilrmed,  the  acts  of 
ownership  by  the  tenant  in  common  in  pos- 
session were  very  unequivocal;  such  as,  for 
instance,  leasing  the  land  in  his  own  name, 
and  receiving  the  rents  for  23  years,  without 
any  claim  by  the  other  tenant  in  common, 
erecting  a  dwelling  house  and  other  improve- 
ments, paying  the  taxes,  and  even  paying  the 
purchase  money  of  the  land.  Alexander  v. 
Kennedy,  19  Tex.  488,  403,  70  Am.  Dec.  358. 

A  partition  by  Judicial  proceedings  among 
several  tenants  in  common  claiming  the  whole 
estate  to  the  exclusion  of  others,  is  an  act  of 
ouster.    Cryer  v.  Andrews,  11  Tex.  170,  181. 


OUT. 

See  -Carry  out** 

Where  property  was  described  on  a  tax 
duplicate  as  "Out  66,"  parol  evidence  was 
admissible  to  show  that  this  stood  for  ''Out- 
lot  66,"  and,  as  so  explained,  the  description 
was  sufficient  Barton  v.  Anderson,  104  Ind. 
578,  582,  4  N.  E.  420,  422. 
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OUT  AND  OUT. 

Out  and  out,  as  used  In  a  deed  of  tmst 
containing  a  power  to  sell  the  trust  property 
for  a  price  or  consideration  to  be  paid  "out 
and  out"  in  money,  means  a  sale  for  cash. 
''Lexicographers  define  this  expression  as 
meaning  completely,  entirely,  without  reser- 
vation; consequently  when  applied  to  an  act 
to  be  performed  'out  and  out,*  it  must  mean 
ended  and  completa"  Philadelphia  &  R.  R. 
Ck>.  V.  Lehigh  Coal  ft  Navigation  Co^  36  Pa. 
(12  Casey)  204,  2ia 

OUT  OF. 

"Out  of,**  as  used  in  an  agreement  be- 
tween a  debtor  and  creditor  by  which  the 
debtor,  in  consideration  of  forbearance  on 
the  part  of  the  creditor,  promised  that  he 
would,  "out  or*  the  first  moneys  he  might 
receive  on  certain  claims,  pay  the  creditor  the 
sum  of  £500,  and  "out  of  any  further  moneys" 
he  might  receive  on  the  same  claims  he  would 
pay  the  creditor  10  per  cent  on  the  net 
amount  which  he  might  from  time  to  time 
receive,  the  words  "out  of,"  relating  to  the 
first  payment,  imported  that  there  should  be 
a  residuum,  and  the  creditor  was  not  entitled 
to  the  £500  and  also  to  the  10  per  cent  on 
such  residuum,  but  the  10  per  cent  was  in- 
tended only  on  the  further  moneys  received. 
Cochrane  v.  Oreen,  9  a  B.  (N.  S.)  448,  468. 

Nothing  appearing  to  the  contrary,  a  be- 
quest of  a  certain  sum  of  money  "out  or*  or 
**to  be  paid  out  of  a  designated  fund  will 
create  a  demonstrative  legacy,  pledging  a 
particular  fund  as  a  collateral  security,  and 
being  as  to  that  security  merely  directory, 
but  not  depending  for  its  validity  or  value 
on  the  sufficiency  or  existence  of  the  fund 
thus  specially  dedicated  for  Its  security.  On 
the  other  hand,  where  the  legacy  is  made 
payable  "in"  Confederate  state  bonds,  rather 
than  "out  or*  Confederate  state  bonds,  it  will 
be  a  general,  rather  than  a  demonstrative, 
legacy.  Qilmer's  Legatees  v.  Gilmer's  Ex'rs, 
42  Ala.  9,  16. 

The  promise  to  pay  for  cotton  gins  pur- 
chased "out  of  the  proceeds  of  the  first  cot- 
ton ginned,"  fixes  the  time  of  payment,  but 
does  not  show,  or  intend  to  show,  that  the 
seller  of  the  property  is  to  look  for  his  pay 
alone  to  the  profits  made  in  ginning  that  sea- 
son.   White  V.  Chaffln,  82  Ark.  59,  67. 

An  agreement  of  partnership  between 
two  solicitors,  who  held  themselves  out  as 
partners,  provided  that  one  of  them  should 
receive  a  certain  amount  annually  "out  of 
the  profits,"  and  that  he  was  not  to  be  liable 
for  any  losses  in  the  business.  Held  that,  as 
the  amount  which  was  to  be  received  out  of 
the  profits — ^that  is,  out  of  the  net  profits — 
could  not  be  ascertained  until  an  accounting 
should  be  had  at  the  end  of  the  year,  the 
agreement  created  a  partnership  between  the 


parties,  so  far  as  related  to  liability  for  work 
and  labor  performed  by  the  firm.  Bond  t. 
Pittard,8  Mees.  ft  W.  857»8S8. 

OUT  OF  OOUBT. 

A  court  will  take  no  notice  of  agreements 
made  by  attorneys  "out  of  court,"  unless  re- 
duced to  writing.  PlaintUTs  attorney  moTed 
for  judgment  for  want  of  plea,  which  the 
court  granted,  but  the  attorney  then  stated 
that  he  would  not  enter  the  default  if  defend- 
ant's attorney,  who  had  entered  an  appear- 
ance, would  stipulate  to  plead  in  ten  days,  so 
that  the  cause  might  be  carried  down  for 
trial  to  the  then  ensuing  circuit  court  This 
proposition  was  agreed  to  by  defendant's  at- 
torney. This  agreement  was  not  an  agree- 
ment "out  of  court"  Welsh  v.  Blackwell,  14 
N.  J.  Law  (2  J.  &  Oreen)  344,  845. 

OUT  OF  BOOB8. 

**Out  of  doors,"  as  used  in  Code,  |  965, 
declaring  that  any  person  who  should  will- 
fully bum  any  other  person's  oats,  etc*  or 
other  provender  In  stacks,  hills,  ricks,  or  pen, 
or  secured  in  any  other  way  **out  of  doors," 
does  not  require  that  the  property  should  ac^ 
tually  be  in  the  open,  and  not  within  a  build- 
ing, in  order  to  complete  the  offense,  but 
were  merely  used  as  a  recognition  of  the  fact 
that  provender  was  not  stacked  "within 
doors";  and  an  Indictment  alleging  such  of- 
fense was  not  defective  in  not  containing  an 
allegation  that  the  property  destroyed  was 
out  of  doors.  State  v.  Huskins,  85  S.  S3.  608, 
126  N.  a  1070. 

Code^  I  985,  par.  5,  as  amended  by  Act 
1885,  c  42,  provides  that  any  person  who 
shall  bum  or  destroy  any  other  person's  com, 
cotton,  etc.,  secured  in  any  way,  by  stack, 
hill,  etc.,  /'out  of  doors,"  shall  be  guUty  of 
misdemeanor,  etc.  Held,  that  the  phrase 
"out  of  doors"  means  "not  housed."  State  v. 
Avery,  18  &  B.  031,  832,  100  N.  C.  70& 

OUT  OF  TERM* 

The  words  "out  of  term**  In  Code,  |  428, 
with  regard  to  referee's  reports,  which  enacts 
that  either  party  during  the  term,  or  upon 
ten  days'  notice  to  the  adverse  party  "out  of 
term,"  may  move  the  Judge  to  review  such 
report,  and  set  aside,  modify,  or  confirm  the 
same,  mean  "out  of  term,  but  within  the  ter- 
ritorial jurlBdiction  of  the  jud^e  as  to  that 
action  not  beyond  and  outside  of  it,  unless  bj 
the  common  consent  of  the  parties.*"  McNeill 
T.  Hodges,  6  S.  B.  127, 128»  00  N.  a  24& 

OUT  OF  THE  OOMMONWEAIiTH. 

A  showing  that  defendant  is  "out  of  the 
commonwealth,"  within  the  meaning  of  Act 
Ky.  Dea  10,  1803,  authorizing  service  by  pub- 
lication in  certain  cases  on  satisfactory  proof 
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tbat  defendant  Is  out  of  the  oommonwealth, 
l8  8ufflci«itl7  made  by  proof  tbat  defendants 
are  not  inbabitants  of  tbe  commonwealtb. 
Tbe  leslslatiTe  meaning  of  tbe  words  **out  of 
tbe  commonwealtb**  implies  and  embraces  tbe 
case  of  one  wbo  is  properly  described  as  not 
an  inbabitant  To  be  ont  of  tbe  common- 
wealtb implies  oDe  permanently  ont,  as  a 
nonresident  or  noninbabitant  Foster  r.  Qiv- 
aisOJ.  &)67Fed.68^688,14aaA.e26. 

OUT  OF  THE  OOUHTBT. 

Being  *'oat  of  tbe  conntry,**  witbin  tbe 
meaning  of  tbe  statute  of  limitation  provid- 
ing tbat,  if  tbe  plaintiff  be  oat  of  tbe  conn- 
try  at  tbe  time  tbe  cause  of  action  accrues, 
be  sball  be  allowed  to  commence  bis  action  at 
any  time  witbin  tbe  time  limited  for  sucb 
action  after  be  returns  from  witbout  tbe 
country,  means  witbout  tbe  state.  Graves  y. 
Graves'  Bx'rs,  5  Ky.  (2  Bibb)  207,  4  Am.  Dec. 
097. 

OUT  OF  THE  JUBI8BIOTIOE. 

"Out  of  tbe  Jurisdiction,*'  as  used  In  Code 
ClT.  Proc  subd.  8,  i  1870,  relating  to  witness- 
es^  means  '^witbout  tbe  state,"  and  so  beyond 
tbe  reacb  of  any  process  of  tbe  courts  to  com- 
pel testimony.    M^er  t.  Eotb,  61  Gai  682, 


OUT  OF  THE  HEAT.lf, 

"Out  of  tbe  realm/*  as  understood  by  tbe 
judges  of  Bngland,  Parliament,  and  law  writ- 
ers, meant,  prior  to  tbe  union  of  tbe  crowns 
of  England  and  Scotland,  out  of  tbe  realm 
of  England,  and  subsequent  to  sucb  union 
signified  out  of  tbe  realm  of  Great  Britain, 
biduding  England  and  Scotland.  Pancoasts* 
Lessee  y.  Addison  (Md.)  1  Ear.  ft  J.  860,  868, 
2Am.Dec.62a 

OUT  OF  THE  STATE* 

Tbe  pbrase  **out  of  tbe  stato^  Is  anal- 
ogous to  tbe  pbrase  **beyond  sea.**  Faw  y. 
Boberdeau,  7  U.  S.  (8  Crancb)  174,  177,  2  L. 
Id.  402;  West  y.  Pickeslmer,  7  Obio  (7  Ham.) 
286,  pt  2. 

"Out  of  tbe  state,'*  as  used  in  Gen.  St 
1878,  c.  67,  §  60,  providing  tbat  persons  out 
of  tbe  state  may  commence  an  action  to  re- 
cover real  estate  sold  by  an  executor  or  ad- 
ministrator witbin  five  years  after  tbeir  re- 
turn to  tbe  state^  extends  to  persons  wbo 
bave  always  resided  abroad  as  well  as  to 
tbose  wbo  bave  resided  witbin  tbe  state  and 
returned  after  an  absence  tberefrom.  Jordon 
V.  Secombe,  22  N.  W.  888,  884,  83  Minn.  220. 

2  Bev.  St  p.  289,  §  178,  provides  tbat  tbe 
beirs,  devisees,  and  distributees  of  a  dece- 
dent sball  be  liable  to  tbe  extent  of  tbe  prop- 


erty received  by  tbem  from  decedent's  estate 
to  any  creditor  wbose  claim  remains  unpaid, 
wbo,  six  montbs  prior  to  tbe  final  settlement 
of  tbe  estate,  was  out  of  tbe  state.  Held, 
tbat  tbe  words  "out  of  tbe  state"  were  intend- 
ed to  include  creditors  wbose  residence  was 
continuously  in  a  place  outside  tbe  state,  and 
tbat  wbere  a  creditor  came  into  tbe  state,  and 
begun  a  suit  wbicb  was  dismissed,  tbe  limi- 
tation of  one  year  began  to  run  from  sucb 
time.    Yoast  v.  Willis,  9  Ind.  648,  650.      . 

A  foreign  corporation  is  a  person  out  of 
tbe  state,  witbin  tbe  meaning  of  Bev.  St  § 
4231,  providing  tbat  wben  any  person  is  out- 
side of  tbe  state  wben  a  cause  of  action  ac- 
crues it  may  be  commenced  witbin  tbe  time 
limit  tberefor  after  bis  return.  Larson  v. 
Aultman  ft  Taylor  Co.,  66  N.  W.  916,  917,  86 
Wia  281,  89  Am.  St  Bep.  893. 

Wbere  a  party  bas  commenced  a  Journey 
leading  out  of  tbe  state,  and  bas  progressed 
tbereon  at  tbe  commencement  of  a  suit  so  far 
as  to  rebut  any  presumption  of  notice,  tbougb 
not  yet  actually  over  tbe  line,  be  is  to  be  re- 
garded as  being  "out  of  tbe  state,"  witbin 
tbe  meaning  of  section  18  of  tbe  Justice  act 
(St  129,  c.  9,  §  18),  giving  a  writ  of  review 
wbere  it  is  made  to  appear  to  tbe  Justice 
tbat  tbe  defendant  is  out  of  tbe  state,  etc. 
Marvin  v.  Wilkins  (Vt)  1  Alk.  107,  110,  111. 

OUT  OF  USE. 

"Out  of  use*'  is  defined  to  be  "not  in  em- 
ployment" Astor  V.  Merritt,  4  Sup.  Ct  418, 
419,  111  U.  a  202,  28  L.  Ed.  401. 

OUT  WEST. 

Wbere,  at  tbe  time  a  note  WBfi  made^  tbe 
makers  resided  and  were  doing  business  in 
a  dty  of  New  York,  and  at  maturity  it  was 
presented  at  tbe  place  at  wbicb  tbey  bad  been 
doing  business,  and  tbe  notary  was  informed 
tbat  tbey  bad  gone  "out  West,*'  tbe  term 
"out  West"  meant  in  tbe  Western  States,  and 
tbat  tbey  bad  left  tbe  state  of  New  York. 
Adams  v.  Leland,  80  N.  Y.  809,  812. 


OUTAGE. 

A  cbarge  payable  on  witbdrawing  bogs- 
beads  from  inspectors  under  an  act  provid- 
ing tbat  it  sbould  not  be  lawful  to  carry  to- 
bacco out  of  tbe  state  in  bogsbeads  wbicb  bad 
not  been  inspected  and  marked.  Tbe  cbarge 
was  for  labor  for  receiving  and  bandling 
tbem,  and  appears  to  be  a  cbarge  for  serv- 
ices properly  rendered.  Turner  v.  Maryland, 
2  Sup.  Ct  44,  61,  107  U.  S.  88,  27  L.  Ed.  870. 

Tbe  term  "outage"  was  used  in  Mary- 
land to  include  a  cbarge  made  to  reimburse 
tbe  state  for  tbe  expense  of  requiring  tbe  de- 
livery of  export  tobacco  at  oue  of  tbe  state 
tobacco  warebouses  in  order  tbat  tbe  Inspect- 
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•r  oould  ascertain  whether  it  conformed  to 
the  requirements  of  the  law,  whether  It  was 
the  tme  growth  of  the  state,  and  packed  bj 
the  grower  or  purchaser  In  the  county  or 
Deighborhood  where  it  was  grown.  Such  a 
charge  Is  not  an  Inspection  law,  within  the 
meaning  of  the  laws  of  the  federal  Gonstl- 
tntion  prohibiting  the  states  from  levying  ex- 
port or  import  duties  except  as  necessary  for 
the  execution  of  inspection  laws.  Turner  t. 
State,  65  Md.  240,  264 

OUT-BOUNDARIES. 

The  term  **out-boundarle8*'  was  used  In 
early  Mexican  land  laws  to  designate  certain 
boundaries  within  which  grants  of  a  smaller 
tract,  which  designated  such  out-boundaries, 
might  be  located  by  the  grantees.  United 
States  y.  Maxwell  Land-Grant  Co.,  7  Sup.  Ct 
1015,  1028,  121  U.  S.  825,  SO  L.  Bd.  94a 

OUTBUILDING. 

An  "outbuilding"  to  something  which  is 
to  be  used  in  connection  with  a  main  build- 
ing. CJommonwealth  v.  Intoxicating  Liquors, 
8  N.  B.  4, 140  Mass.  287.  Where  there  was  no 
main  building,  a  stable  cannot  be  deemed  to 
be  a  necessary  outbuilding.  Blakemore  y. 
Stanley  (Mass.)  88  N.  B.  689,  690. 

"Outbuildings,"  as  used  in  a  complaint 
and  warrant  for  tho  search  for  intoxicating 
liquors  describing  the  premises  to  be  searched 
$ia  a  certain  building,  the  cellar  under  the 
same,  and  the  outbuildings  within  the  curti- 
lage thereof,  means  those  that  from  their 
character  are  to  be  used  in  connection  with 
the  main  building,  and  may  thus  be  held  to 
be  a  parcel  thereof,  even  if  not  immediately 
attached  thereto,  as  the  bams,  shed,  wood 
and  store  house  belonging  to  a  dwelling 
house;  but  cannot  be  construed  to  include 
another  building  connected  with  the  building 
described  by  a  covered  passageway  giving 
access  thereto,  which  was  in  all  respects 
adapted  for  independent  use,  and  actually 
thus  used,  except  so  far  as  the  basement  was 
<x>ncerned.  Commonwealth  y.  Intoxicating 
Liquors  and  Vessels,  8  N.  B.  4^  5,  140  Masa 
287. 

In  a  deed  of  warranty  of  "the  north  half 
of  the  double  dwelling  bouse,  situated,  ^  ^  ^ 
and  the  lands  used  with  it  and  belonging 
thereto,  and  all  outbuildings  and  fences  there- 
on and  thereto  belonging,"  etc.,  the  phrase 
"belonging  thereto"  refers  to  the  house,-  not 
to  the  defendant  The  "outbuildings  thereon" 
are  outbuildings  on  the  land  used  with  it; 
I  e.,  the  house.  If  the  phrase  "belonging 
thereto"  meant  land  belonging  to  the  defend- 
ant, then,  if  he  had  no  title,  and  the  covenant 
was  as  to  what  he  owned  and  not  as  to  what 
he  did  not,  the  warranty  would  be  useless 
and  unavailable  just  precisely  where  it  was 
needed  for   the  protection  of   the  grantee. 


Such  deed  included  a  barn  which  was  on  the 
land,  which  had  been  used  with  the  dwelling 
house  and  was  on  the  land  used  witli  it. 
Woodman  y.  Smith,  58  Me.  79»  80l 

OUTCROP. 

The  definition  of  the  word  ^'outcrop"  aa 
used  in  mining  law  is  "given  by  one  learned 
author  (Geike)  as  the  edges  of  strata  which 
appear  at  the  surface  of  the  ground,  and  by 
another  (Van  Cotta)  as  that  portion  of  a  vein 
appearing  at  the  surface."  It  is  defined  **by 
Dr.  Daymond  in  his  Glossary  as  the  portion 
of  a  vein  or  strata  emerging  at  the  surfaoe 
or  appearing  immediately  under  the  soil  and 
surface  debris."  Duggan  y.  Davey,  26  N.  W. 
887,  896,  4  Dak.  110. 

"Outcrop,"  in  mining,  relates  to  thm  apex 
of  the  vein,  and  means  a  presentation  of  the 
mineral  to  the  naked  ^e  on  the  surface  of 
the  earth.  Stevens  y.  Williams  (U.  8.)  28 
Fed.  Cas.  40,  42. 

OUTCRY. 

Synonymous  with  auction,  aee  ''Auctioii.'' 

OUTER  DOOR. 

The  term  "outer  door^  may  properly  dea- 
ignate  a  door  leading  from  the  cellar  way 
into  the  cellar  of  the  house,  and  opening  In- 
wardly, though  there  is  a  second  door  be- 
fore such  entrance,  opening  outwardly;  and 
therefore  a  breaking  of  the  door  first  men- 
tioned is  a  sufficient  breaking  to  constitute 
the  crime  of  burglaiy.  McCourt  y.  People^ 
64  N.  Y.  588-588. 


OUTFITS. 

See  "Original  Outfit^* 

The  word  "outfits"  in  Its  original  use, 
as  applying  to  ships,  embraced  those  objects 
connected  with  a  ship  which  were  necessary 
for  the  sailing  of  her,  and  without  which  she 
would  not  in  fact  be  navigable.  It  included 
the  sails  and  rigging,  boats,  and  provisions 
for  the  ship's  crew;  and  It  has  long  since 
been  determine  that  such  items  enter  into 
the  value  of  the  ship,  and  are  covered  by  an 
insurance  upon  her.  1  Phil.  Ins.  (1st  Ed.)  71, 
and  authorities  there  cited.  But  in  ships  en- 
gaged in  whaling  voyages  the  word  has  ac- 
quired a  much  more  enlarged  signification. 
It  has  embraced  within  it  not  only  the  ordi- 
nary tackle  and  apparel  of  the  ship,  and  the 
provisions  of  a  common  voyage  from  port  to 
port,  but  the  casks  and  staves,  the  fishing 
gear,  and  the  stores  and  clothing  necessary 
for  the  successful  prosecution  of  such  voy- 
ages; articles  not  for  sale,  like  a  common 
outward  cargo  of  a  ship,  but  for  consumption 
and  use  during  a  protracted  voyage  of  years. 
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tod  for  the  itoring  of  the  cargo  or  catchings 
to  be  obtained.  Macy  ▼.  Whaling  Ing.  Ck>., 
50  Hebs.  (9  Mete)  854^  864. 

OotfitB,  though  a  distinct  subject  of  In- 
forance  are  neither  ship  nor  cargo,  as  these 
words  are  ordinarily  used.  A  part  of  the 
oatflts  themselves  resemble  the  provisions, 
tadde^  apparel,  and  furniture  of  a  commer- 
cial vessel.  Macy  v.  China  Mut  Ins.  Co., 
185  Mass.  S28,  830. 

OUTHOUSE. 

The  term  "outhouses"  in  a  statute  pro- 
flding  for  the  punishment  of  every  person 
who  shall  willfully  bum  any  barn,  stable, 
or  other  outhouses  in  parcel  of  any  dwelling 
boose,  means  houses  separated  from  the 
main  building,  but  useful  to  it  as  a  dwelling. 
State  V.  Powers,  36  Conn.  77-79. 

An  outhouse  is  one  that  belongs  to  a 
dwelling,  and  is  in  some  respects  a  parcel  of 
inch  dwelling  house,  and  situated  within  the 
curtilage.    State  v.  Boper,  88  N.  C.  656,  658. 

An  outhouse  is  any  house  necessary  for 
the  purposes  of  life  in  which  the  owner  does 
not  make  his  constant  or  principal  residence. 
State  V.  O'Brien  (Conn.)  2  Boot,  516. 

An  outhouse  is  a  building  appurtenant  to 
iome  main  building  or  mansion  bouse.  State 
V.  Bailey,  10  Conn.  148,  145. 

"An  outhouse  is  a  building  without  the 
mansion  house,  intended  for  the  accommoda- 
tion of  the  owner  or  occupant  It  is  the  sub- 
serviency of  it  to  the  mansion  house  that 
gives  it  the  denomination  of  an  outhouse, 
and  not  the  fact  that  it  is  included  within 
the  same  fence,  or  within  what  is  denominat- 
ed the  curtilage  or  homestead."  State  r. 
Brooks,  4  Conn.  44A,  448. 

A  house  contiguous  to  and  used  in  con- 
nection with  a  hotel,  the  two  belonging  to 
and  being  controlled  by  the  same  person.  Is 
an  onthouse.  It  is  not  proper  to  define  an 
outhouse  as  one  within  the  curtilage.  Shot- 
veil  V.  State,  43  Ark.  846,  849. 

Car  ued  as  f  reishthovse. 

Outhouse  primarily  means  a  building  ad- 
jacent to  a  dwelling  house,  and  subservient 
thereto,  but  distinct  from  the  mansion  itself. 
A  freight-car  body,  which  has  been  detach- 
ed from  the  wheels  and  placed  upon  perma- 
nent posts  near  a  track  at  a  station,  and  to 
which  a  platform  has  been  attached,  thus 
constituting  a  structure  to  be  used  as  a 
freight  warehouse,  located  elsewhere  than  a 
city,  town,  or  village,  may  be  characterized 
as  an  outhouse,  though  not  appurtenant  to 
any  other  building;  and  an  indictment  char- 
ging the  burning  of  an  outhouse  is  sustained 
by  proof  of  the  burning  of  such  building. 
Carter  v.  State,  82  S.  E.  345,  846,  106  Ga. 
372,  71  Am.  St  Bep.  262. 


Cart  OT  implememt  abed. 

A  building  intended  for  and  constructed 
as  a  dwelling  house,  but  which  had  not  been 
completed  or  inhabited,  and  in  which  the 
owner  had  deposited  straw  and  agricultural 
implements,  is  not  a  "house,  outhouse,  or 
barn,*'  within  St  9  Geo.  I,  c.  22,  §  7,  er- 
titling  the  owner  of  a  "house,  outhouse,  or 
barn"  to  maintain  an  action  against  the  hun- 
dred for  an  injury  sustained  in  consequence 
of  malicious  setting  fire  to  the  same.  Bis- 
more  V.  The  Inhabitants  of  St  Brlavells,  8 
Barn.  &  C.  461. 

A  cart  hovel,  consisting  of  a  stubble 
roof  supported  by  uprights,  in  a  field  at  a 
distance  from  other  buildings,  is  not  an  out- 
house.   Bex  V.  Parrot  6  Car.  &  P.  402. 

CKlekea  hovse. 

A  chicken  house  on  the  same  lot  as  the 
dwelling  house,  and  owned  and  used  by  the 
same  person.  Is  an  outhouse,  within  Gen. 
St  c.  29,  art  5,  §  4,  providing  that  any  per- 
son who  shall  break  into  a  dwelling  house 
or  any  outhouse  belonging  to  or  used  with 
any  dwelling  house,  and  carry  away  any- 
thing of  value,  shall  be  guilty  of  felony.  The 
outhouse  is  not  to  be  imderstood  as  being 
part  of  the  dwelling  house  in  order  to  con- 
stitute such  felony,  but  it  must  be  a  house 
belonging  to  or  used  with  the  dwelling  house, 
or  "contributory  to  habitation."  Price  v. 
Commonwealth  (Ky.)  25  S.  W.  1062. 

Oowslaed. 

Outhouse  applies  to  a  dwelling  house, 
and  in  some  respects  parcel  of  such  dwelling 
house.  A  building  built  for  a  brick  kiln, 
and  afterwards  roofed,  and  in  which  was 
kept  a  cow,  and  which  was  one  hundred 
yards  from  the  nearest  dwelling  house,  was 
not  an  outhouse  within  the  law  relating  to 
arson.  Bex  v.  Haughton,  5  Car.  4b  P.  555, 
556. 

Plffsty. 

A  pigsty  situated  in  a  yard,  into  which 
the  back  door  of  a  house  opened,  and  which 
yard  was  bounded  by  fences  and  by  other 
buildings,  and  by  a  cottage  and  bam  which 
were  let  to  a  tenant  but  which  did  not  open 
into  the  yard,  is  an  outhouse  within  the 
meaning  of  statute  1  Vict.  c.  89,  §  8,  relating 
to  setting  fire  to  an  outhouse.  Beg.  v.  James, 
1  Car.  &  K.  803. 

Boltooll&oiise. 

An  outhouse  is  any  house  necessary  for 
the  purposes  of  life  in  which  the  owner  does 
not  make  his  constant  or  principal  residence. 
Education  and  schooling  are  necessary  to  the 
well-being  of  Individuals  and  of  society.  A 
schoolhouse,  In  this  sense,  may  be  considered 
as  the  most  important  outhouse  to  all  the 
inhabitants  of  the  district  who  built  it 
State  V.  O'Brien  (Conn.)  2  Boot  516. 
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A  district  ichoolhouse  Is  not  an  out- 
house within  the  meaning  of  Act  1880»  I  80, 
concerning  the  breaking  and  entering  of  out- 
houses. An  outhouse  is  a  building  appurte- 
nant to  some  main  building  or  mansion 
house;  and  whether  it  be  parcel  of  it  or  not 
depends  upon  its  particular  location,  or  its 
connection  with  such  mansion  house.  Btate 
y.  Bailey,  10  Conn.  144^  145. 

The  term  "other  outhouse  not  parcel  of 
any  dwelling  house,"  In  a  statute  making  it 
criminal  to  willfully  bum  any  mill,  distillery, 
bam,  meathouse,  tobacco  house,  stable,  ware- 
house, or  other  outhouse  not  parcel  of  any 
dwelling  house,  Includes  a  schoolhouse. 
Jones  ▼.  Hungerford  (Md.)  4  Gill  &  J.  402, 
40a 

Bpriac  hovse. 

"Outhouse,"  as  used  in  the  act  concern- 
ing mills  and  milldams,  proTiding  that,  be- 
fore an  increase  in  the  altitude  of  the  dam 
would  be  allowed,  the  Jury  must  inquire 
whether  the  mansion  house  of  any  other 
proprietor  or  other  outhouse,  curtilages,  or 
gardens  thereto  belonging  would  be  over- 
flowed, etc.,  includes  a  spring  house.  Wil- 
loughby  T.  Shipman,  28  Mo.  50,  52. 

Storehouse  or  tebaoeo  bam. 

The  term  "outhouse"  could  not  Include 
an  old  building  located  at  a  crossroad,  not 
inclosed,  or  used  in  any  way  as  a  dwelling 
house,  and  occupied  only  as  a  storehouse. 
State  T.  Roper,  88  N.  a  656,  658. 

"Outhouse,"  as  used  in  Gen.  8t  c.  29, 
art  5,  S  4,  proTiding  for  the  punishment 
of  any  person  who  feloniously  breaks  any 
dwelling  house  or  part  thereof,  or  any  out- 
house belonging  to  or  used  with  any  dwell- 
ing house,  and  feloniously  take  away  any- 
thing of  value,  embraces  such  structures 
as  are  ordinarily  attached  to  and  used  in 
connection  with  dwelling  houses.  It  can- 
not reasonably  be  construed  to  Include  a 
tobacco  barn  built  and  used  expressly  for  the 
storage  of  tobacco,  for  It  would  not  ordi- 
narily be  understood  as  an  outhouse  of  the 
dwelling  bouse  in  its  usual  and  ordinary 
acceptation  and  meaning.  White  ▼•  Com- 
monwealth, 9  S.  W.  803,  87  Ky.  454. 

OUTHOUSE     WHERE     PEOPLE     RE- 
SORT. 

"Outhouse,"  as  used  in  a  statute  prohib- 
iting a  playing  of  cards  for  money  in  an 
outhouse  where  people  resort,  does  not  mean 
that  it  should  be  in  the  same  Inclosure  with 
a  mansion  house  or  other  building  in  which 
persons  reside,  however  far  removed  from 
these.  If  it  is  a  house  to  which  people  re- 
sort, it  is  sufficient  to  entitle  it  to  the  desig- 
nation of  an  outhouse.  The  fact  that  it 
was  detached  from  others,  and  Inclosed  by 


a  f ence^  doea  not  affect  Its  charactar. 
enon  t.  State^  15  Ala«  888,  884. 

The  word  "outhouse"  in  the  statute  pro- 
hibiting gaming  in  any  outhouse  where  peo- 
ple resort  is  used  in  its  ordinary  and  popa- 
Ur  acceptation  as  meaning  any  house  stanil- 
ing  out  and  apart  from  houses  occupied  and 
used  as  dwelling  houses  or  business  houaea, 
and  includes  any  imoccupied  house.  Tl&e 
word  differs  In  meaning  in  the  law  of  bur- 
glary, where  it  is  used  to  designate  a  small 
house  or  dwelling  belonging  to  a  manaioa 
or  dwelling  house,  and  usually  standing  sepa- 
rate from  or  without  it,  and  a  small  distance 
from  it  Wheelock  t.  State,  15  Tex.  253, 
255. 

Oode^  I  4062,  prohibiting  pUylnff  with 
cards  in  any  public  house  or  in  any  "out- 
house where  people  resort,"  means  a  bouse 
or  place  which  la  not  strictly  a  public  one  or 
made  public  temporarily,  although  tbe  house 
must  be  public  to  some  extent  in  that  it  must 
be  a  place  where  people  resort  Downey  t. 
State,  8  South.  869,  870,  90  Ala.  644. 

"An  outhouse  where  people  resort?  as 
used  in  Hart  Dig.  art  1474,  making  it  crim- 
inal for  any  person  to  play  in  any  outhouse 
where  people  resort  is  a  house  not  used  as 
a  dwelling  or  business  house  where  persons 
have  resorted  on  more  than  one  occasion  for 
the  purpose  of  playing  cards,  or  where  more 
persons  were  present  on  one  occasion  than 
those  who  went  for  the  purpose  of  playing. 
Wheelock  ▼.  State,  15  Tex.  260,  261. 

It  is  error  to  charge  that  under  the  stat- 
ute making  playing  cards  at  an  outhouse 
where  people  resort  a  misdemeanor,  an  out- 
house is  one  where  parties  may  go  for  the 
purpose  of  playing  cards,  whether  they  go 
there  once  or  a  dozen  times.  Downey  y. 
State,  20  South.  489,  440,  110  Ala.  99. 

Distillery. 

"Outhouse,**  as  used  in  a  statute  prohib- 
iting gaming  in  any  tavern,  inn,  store  for  the 
retailing  of  any  spirituous  liquors,  or  in  any 
other  public  house,  or  in  any  street  highway, 
or  in  any  open  wood,  race  field,  or  open 
place,  or  in  any  bam,  kitchen,  stable^  or  other 
outhouse,  means  outhouses  of  eyery  descrip- 
tion, and  Includes  a  distillery.  It  is  not  lim- 
ited to  outhouses  appurtenant  to  mansion 
houses,  though  such  is  the  literal  meaning 
of  the  word.  State  ▼.  Faulkener  (S.  C)  2  Mc- 
Cord,  488,  439. 

BwelUns  or  Imsiness  house* 

Ck)de  1886,  §  4052,  making  It  a  misde- 
meanor to  play  at  dice  at  enumerated  places 
or  in  any  other  public  place  or  "outhouse 
where  people  resort"  means  any  house  stand- 
ing out  and  apart  from  the  houses  used  as 
dwellings  or  business  houses.  Even  If  it  be 
shown  that  people  are  in  the  habit  of  resort 
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ing  to  a  resldoice  or  biuiiieBS  lioiise^'  that 
does  not  constitute  It  an  outhouse  where  peo> 
pie  resort  Pickens  t.  State,  14  South.  072, 
100  Ala.  127. 

gIseplBC  Apttrtment. 

't)athons^'*  as  used  In  Pen.  Gode^  art 
355,  prohibiting  card  playing  in  an  outhouse, 
should  be  construed  to  include  a  room  fur- 
nished and  occupied  as  a  sleeping  apartment 
only,  no  other  room  in  the  house  being  occu- 
pied. Sisk  T.  State,  13  8.  W.  Wt,  649,  28 
Tex.  App.  432. 

An  outhouse,  within  the  meaning  of  a 
statute  prohibiting  gambling  at  outhouses, 
etc.,  includes  any  house  not  occupied  as  a 
dwelling  house  or  business  house,  and  the 
fact  that  It  is  occupied  as  a  sleeping  apart- 
ment is  immaterial.  Wheelock  t.  State,  15 
Tex.  257,  259. 

Storehoiise. 

A  building  used  only  for  the  keeping 
of  stock  and  storing  of  grain,  in  which  the 
defendant  and  another  played  a  game  of 
cards,  no  other  persons  being  present  when 
the  game  was  played,  was  not  an  outhouse 
within  the  meaning  of  the  statute  prohibit- 
ing the  playing  of  cards  in  an  outhouse  where 
people  resort  for  the  purpose  of  i^mlng. 
Stockton  T.  State  (Tex.)  44  S.  W.  509,  510. 

''Outhouse,'*  as  used  In  a  statute  inrohib- 
iting  the  playing  at  cards  for  money  in  an 
outhouse  where  people  resort,  should  be  con- 
straed  to  Include  a  vacant  storehouse,  if 
habitually  resorted  to  by  persons  for  the 
purpose  of  playing  at  cards.  Swallow  y. 
State,  20  Ala.  30,  32;  Downey  t.  State,  22 
South.  479,  481,  115  Ala.  108. 


OUTLAW. 

By  the  common  law  an  outlaw  is  one 
who  has  been  so  declared  by  the  Judgment 
of  the  court  in  some  regular  Judicial  pro- 
ceedings for  that  purpose,  and  this  could 
take  place  only  in  a  civil  or  criminal  proceed- 
ing. The  word  "outlaw,"  as  used  In  Acts 
Dec.  28,  1868,  |  1,  declaring  counties  liable 
for  persons  killed  by  an  outlaw,  etc.,  does 
not  mean  an  outlaw  in  the  strict  sense  of 
the  common-law  use  of  the  term,  but  is  used 
in  the  act  in  a  loose  sense,  having  reference 
to  the  disturbed  condition  of  society  at  the 
time,  and  includes  the  lawless  and  disorderly 
persons  then  addicted  to  roving  through  the 
state  In  disguise  and  committing  habitually 
acts  of  violence  and  outrage.  It  is  to  be 
understood  as  referring  to  the  character  of 
the  persons  named  In  the  act  entitled  "An 
act  for  the  suppression  of  secret  organiza- 
tions of  men  disguising  themselves  for  the 
purpose  of  committing  crimes  and  outrages." 
Dale  County  v.  Qunter,  46  Ala.  118,  138. 


By  the  unlearned  the  word  "outlawed" 
is  often  used  as  ai^lylng  to  notes,  bills,  and 
other  evidences  of  delyt  Invalid  by  lapse  of 
time,  or  as  tantamount  to  the  legal  language 
"barred  by  the  statute  of  limitations."  Thus 
a  barred  note  In  popular  phrase  is  said  to  be 
"outlawed,"  and  it  will  be  given  this  sense 
In  an  agreement  by  one  to  pay  a  certain 
note  in  case  the  promisor  therein  did  not  pay 
it  before  it  was  "outlawed."  The  word  "out- 
law" has  a  distinct  technical  signification, 
and  when  used  in  that  sense  refers  to  per- 
sons, and  not  to  things.  Thus,  an  outlaw 
is  one  who  is  put  out  of  the  law;  that  is, 
deprived  of  its  benefit  and  protection.  In 
earlier  times  he  was  called  a  "friendless 
man";  one  who  could  not  by  law  have  a 
friend.  An  outlaw  was  said  "caput  genere 
lupinum,"  by  which  It  was  meant  that  any 
one  might  knock  him  on  the  head  as  a  wolf, 
because  he  would  not  surrender  himself 
peaceably.  He  forfeited  everything  he  had, 
whether  In  right  or  possession.  Reeves,  Eng. 
Law,  20.  But  in  modem  times  the  word  has 
a  much  less  stringent  meaning,  Importing, 
however,  the  forfeiture  of  property  and  dvU 
rights.  Drew  v.  Drew,  87  Me.  880,  891  (cit- 
ing BurrlU's  Law  Diet). 

The  term  "outlaw,"  as  used  In  an  agree- 
ment that  a  certain  mortgage  be  discharged 
of  recor^i  unless  the  same  shall  "outlaw" 
before  a  certain  time,  is  held  to  have  refer^ 
ence  to  the  time  when  by  law  the  mortgage 
will  be  presumed  to  be  paid.  Curtis  t. 
Ooodenow,  24  Mich.  18,  22. 

OUTIiAWBT. 

"Judgment  of  outlavirry  in  Bngland  is 
given  by  the  coroner,  and  is  in  'these  words: 
'Therefore  the  said  A.  B.,  by  the  Judgment 
of  the  coroner  of  our  Lord  the  King,  of  the 
county  aforesaid.  Is  outlawed.'  The  party  is 
thereby  attainted,  and  shall  forfeit  and  lose 
as  much  as  If  sentence  had  been  given 
against  him  upon  a  verdict  or  confession. 
And  after  such  outlawry,  if  the  party  Is 
brought  before  the  Oourt  of  E:ing's  Bench, 
execution  shall  be  awarded  against  him,  but 
no  sentence  pronounced,  because  the  outlaw- 
ry is  a  Judgment,  and  no  man  shall  have  two 
Judgments  for  the  same  offense."  Respub- 
Uca  T.  Doan  (Pa.)  1  Dall.  86,  91, 1  L.  Ed.  47. 

Outlawry,  legally  speaking,  is  a  Judicial 
proceeding,  and  no  one  can  be  outlawed  but 
in  such  a  proceeding,  and  by  due  process  of 
law,  and  an  act  of  the  Legislature  is  not  in 
this  connection  due  process  of  law.  Dale 
County  V.  Gunter,  46  Ala.  118,  13& 


OUTLOT. 

In  construing  2  Stat  748,  confirming  the 
claims  of  the  inhabitants  of  the  several 
towns  and  villages  In  Missouri  to  the  town 
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or  village  lots,  ontlots,  common  field  lots, 
and  commons  in,  adjoining,  and  belonging 
to  the  several  towns  or  villages,  may  prop- 
erly include  vacant  land  contiguous  to  the 
town  of  St  Louis,  bounded  on  all  sides  ex- 
cept the  one  fronting  on  the  rivor.  'The 
term  'outlet'  is  said  to  be  of  American  ori- 
gin, and  to  be  unknown  to  those  who  preceded 
us  in  the  possession  and  government  of  this 
country.  If  this  be  so,  we  would  naturally 
look  for  an  American  interpretation  of  it, 
and,  as  the  public  authorities  from  Congress 
to  the  recorder  have  applied  it  to  property 
situated  in  relation  to  the  town  just  as  that 
now  in  controversy  was  situated,  we  would 
have  the  signification  of  the  term  conveyed 
in  the  most  forcible  manner."  Kissell  t. 
St  Lonis  Public  Schools,  16  Mo.  558,  592. 

In  construing  Act  June  18,  1812,  in  refer- 
ence to  outlets  in  the  city  of  St  Louis,  the 
court  says  that:  "No  court  by  perspective 
definition  can  embrace  all  lots  which  must 
come  under  the  class  of  outlets.  Each  lot 
must  depend  on  the  evidence  in  relation  to 
it  in  order  to  its  classification.  It  is  obvious 
that  it  is  not  necessary  that  a  lot  should 
touch  the  town  to  make  it  an  outlet  If  it 
is  adjacent  to  the  common  fields  it  is  near 
the  town;  as  the  common  fields  must,  in 
the  words  of  the  act  be  adjoining  and  be- 
longing to  the  town."  City  of  St  Louis  t. 
Toney,  21  Mo.  248-256. 

The  term  "outlet"  as  used  in  the  acts 
of  Congress  relating  to  lands  included  in  the 
Louisiana  purchase,  must  be  construed  in 
connection  with  the  subject-matter  in  the 
view  of  the  Legislature.  Mere  contiguity  to 
the  village,  coupled  with  the  fact  that  the 
owner  of  the  lot  is  an  inhabitant  of  the  vil- 
lage, will  not  alone  constitute  an  outlet  with- 
in the  meaning  of  the  act  These  two  ciiv 
cumstances  may  be  predicated  of  any  tract 
of  land  in  the  vicinity  of  the  town  or  village, 
although  cultivated  merely  as  a  farm,  and 
not  subject  to  the  control  of  the  village  an- 
thorities.  Why  were  the  common  field  lots 
regarded  as  part  of  the  village  or  belonging 
to  the  village?  They  did  not  belong  to  the 
inhabitants  as  a  corporation,  or  to  the  mass 
of  the  villagers,  as  the  commons  did,  but 
were  owned  by  individuals;  yet  they  were 
subject  to  the  regulations  of  the  village  au- 
thorities, and  this  circumstance  determined 
their  character  as  outlets  of  the  village.  Eb- 
erle  v.  St  Louis  PubUc  Schools,  11  Mo.  247, 
265. 

•Town  lots,  outlets,  common  field  lots, 
and  commons  were  known  and  recognized 
parts  of  the  Spanish  town  or  commune  of 
St  Louis.  They  existed  by  public  authority, 
whether  by  concession,  custom,  or  permis- 
sion. It  has  been  settled  that  the  existence 
of  the  facts  necessary  to  constitue  an  outlet 
is  a  matter  of  fact  for  the  Jury  to  determine, 
but  that  what  facts  will  constitute  an  outlet 


is  a  question  of  law  for  the  court"    Tasqaes 
T.  Bwing,  42  Mo.  247,  256. 

"Outlot"  as  used  in  act  of  Congress  June 
18,  1812,  requiring  the  out-boundary  lines  of 
the  city  of  St  Louis  to  be  run  so  as  to  em- 
brace the  Tillages  "and  the  outlets,  common 
field  lots,  and  commons  thereto  respectively 
belonging,"  meant  nothing  other  than  com- 
mon field  lots.  Trotter  v.  Board  of  President 
&  Directors  of  Bt  Louis  Public  Schools^  9 
Mo.  69,  7& 


OUTRAGE. 

The  word  "outrage"  Is  variously  defined, 
and  the  particular  definition  to  be  applied 
should  be  the  one  indicated  by  considering: 
the  word  in  the  connection  in  which  it  i» 
used.  It  signifies  a  bold  or  wanton  injury 
to  person  or  property;  wanton  mischief; 
gross  injury,  etc.  Under  all  definitions  it  is 
an  aggravated  wrong.  Mosnat  t.  Snyder, 
105  Iowa,  500,  504,  75  N.  W.  35G. 

Within  the  meaning  of  a  statute  which 
expressly  excludes  the  allowance  of  damages 
for  an  alleged  outrage  to  the  feelings  of  the 
plaintiff,  and  vindictive  damages  in  an  ac^ 
tion  to  recover  for  a  nuisance,  personal  an- 
noyance or  inconvenience  is  uot  included  and 
comprehended  in  the  term  "outrage  to  the 
feelings."  The  term  "outrage"  implies 
something  more  than  mere  inconvenience  or 
annoyance  or  injury.  It  implies  excess,  vio- 
lence, as  well  as  injury  and  wrong,  intended 
and  designed;  and  when  applied  to  the  feel- 
ings It  implies  not  merely  a  physical  pain, 
but  mental.  Aldrich  t.  Howard,  8  B.  I.  246- 
250. 

••Outrages,"  as  used  in  the  acts  of  the 
fifth  Congress,  p.  10,  f  8,  providing  that  a 
divorce  by  stipulation  may  be  decreed  where 
either  the  husband  or  wife  is  guilty  of  ex- 
cesses, cruel  treatment  er  outrages  towards 
the  other,  rendering  their  being  together  in- 
supportable, means  an  outrage  to  the  person, 
and  will  not  admit  of  a  construction  embra- 
cing larceny  or  crimes  against  law  or  sound 
morality.    Lucas  t.  Lucas,  2  Tex.  112,  114. 

An  instruction  in  an  action  for  injuries 
caused  by  beating  and  forcible  resistance  of 
a  railroad  brakeman,  stating  that  the  plain- 
tiff was  entitled  to  recover  compensatory 
damages  for  the  "outrage  and  Indignity" 
put  upon  him,  must  be  construed  to  mean 
and  include  mental  anguish  or  pain,  as  dis- 
tinguished from  bodily  suffering.  McKin- 
ley  V.  Chicago  &  N.  W.  B.  Co^  44  Iowa,  814 
819,  24  Am.  Rep.  748. 


OUTSIDE  THE  BAR. 

By  the  term  "outside  the  bar"  in  Rev. 
St  1895.  §  3801,  giving  the  pilot  one-half  pi- 
lotage, etc.,  against  a  vessel  outside  the  bai 
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refusing  his  services,  the  Legislature  prob- 
ably meant  outside  the  harbor  limits.  Ol- 
m  ▼.  Smith  (Tex.)  68  8.  W.  820,  821. 

OUTSTANDING. 

^'Outstanding  crop,"  as  used  In  Act  Feb. 
20,  1875,  making  It  criminal  to  steal  part  of 
an  outstanding  crop  of  com,  means  "a  crop 
in  the  field,  not  gathered  thence  and  housed, 
without  regard  to  its  state.  It  is  an  out- 
standing crop  from  the  day  It  commences  to 
grow  until  it  Ifl  finally  gathered  from  the 
gioond  on  which  It  Ifl  planted  and  taken 
away.**    Sulllns  t.  State,  58  Ala.  474,  476w 

OmnSTANDIHO  AOOOUNTS. 

"Outstanding  accounts,"  as  used  in  a 
contract  proyiding  that  an  account  of  the 
stock  of  a  business  should  be  taken,  and 
from  the  outstanding  accounts  of  the  firm 
tbere  should  be  first  deducted  flTe  per  cent 
thereof  to  cover  losses  and  bad  accounts, 
and  then  should  be  paid  to  such  party  the 
share  of  net  profits,  after  the  deduction,  to 
which  he  was  entitled  under  the  agreement, 
should  be  construed  in  Its  mercantile  sense, 
which,  when  net  profits  are  to  be  ascertain- 
ed, means  such  accounts  as  are  deemed  good 
and  collectible,  and  from  which  accounts 
deemed  to  be  bad  and  uncollectible  have 
been  segregated  and  charged  to  profit  and 
loss,  and  not  in  its  general  sense  as  meaning 
such  accounts  as  are  due,  unpaid,  and  un- 
collectible, as  an  ordinary  outstanding  draft 
or  bond  or  other  indebtedness,  and  It  Is 
broad  enoui^  to  Include  within  Its  terms 
good  and  bad  accounts  which  are  due  and 
unpaid.  McGulsky  t.  Klostennan,  25  Pac. 
ges,  887,  20  Or.  106,  10  U  B.  A.  786. 

OUTSTANDINO  IJABIUTXE8. 

"Outstanding  Uabllltles,"  as  used  In  a 
Btlpnlation  by  the  vendee  of  a  newspaper 
to  pay  aU  the  ^'outstanding  liabilities  of  the 
paper,"  meant  such  debts  and  liabilities  as 
created  some  legal  or  equitable  right  or  lien 
on  the  property,  types,  presses,  stock,  etc., 
such  as  wages,  sums  due  for  paper  and  sup- 
plies, salaries  of  editors  and  writers;  and 
hence  the  vendee  was  not  liable  for  damages 
for  libel  subsequently  recovered  in  a  suit 
pending  when  the  stipulation  was  made. 
Perret  v.  King,  80  La.  Ann.  1868^  1870,  81 
Am.  Rep.  240. 

OVTSTANDINO  TTTIiB. 

An  outstanding  title  in  another  which 
will  give  protection  to  a  defendant  in  eject- 
ment, the  Court  of  Appeals  of  Maryland 
decided  in  Hall  v.  Gitting's  Lessee  (Md.)  2 
Har.  &  J.  112,  "means  such  a  title  as  the 
stranger  could  recover  on  in  ejectment 
against  either  of  the  contending  parties." 


It  must  be^  therefore,  a  clear,  subsisting  ti- 
tle on  which  recovery  can  be  had.  Walte- 
meyer  v.  Baughman,  63  Md.  200,  203. 

'*A  mere  right  of  redemption  in  a  third 
person  after  foreclosure  is  not  such  an  out- 
standing title  as  will  defeat  a  recovery  In 
ejectment"  Lanier  v.  Mcintosh,  23  S.  W. 
787,  780,  117  Mo.  608,  88  Am.  St  Rep.  878. 

OUTWARD. 

The  words  **outward,**  "open,**  "actual," 
••visible,"  "substantial."  and  "exclusive,"  in 
connection  with  a  change  of  possession,  mean 
subcrtantially  the  same  thing.  They  mean 
not  concealed,  not  hidden,  exposed  to  view; 
free  from  concealment  dissimulation,  re- 
serve, or  disguise;  in  full  existence;  denot- 
ing that  which  not  merely  can  be,  but  is  op- 
posed to  potential,  apparent  constructive, 
and  Imaginary;  veritable,  genuine,  certain, 
absolute,  real  at  present  time,  as  a  matter 
of  fact  not  merely  nominal,  opposed  to  form, 
actually  existing,  true;  not  including,  ad- 
mitting, or  pertaining  to  any  others;  undi- 
vided, sole,  opposed  to  inclusive.  Bass  t. 
Pease,  79  IlL  App.  808,  818. 

OVER. 

See  "Assign  Over." 

Lexicographers,  among  other  definitions 
of  the  word  "over,"  give  it  the  meaning  of 
from  one  to  another  by  passing.  In  re  Mil- 
ler's Win,  70  Tom.  (2  Lea)  64-70. 

A  charter  of  a  railroad  giving  It  power 
to  construct  its  line  "over  and  across  a  fer^ 
ry  to  Bast  Boston,"  etc,  did  not  give  the 
railroad  authority  to  establish  and  maintain 
a  ferry  for  toll  at  the  place  there  mentioned. 
The  Maverick  (U.  S.)  16  Fed.  Gas.  1186, 1188. 

Where  It  appears  from  the  testimony  in 
a  cause  that  a  party  at  the  time  of  his  death 
was  "over  thirty  years  of  age,"  it  will  be 
presumed  that  he  was  under  40.  Johnson  v. 
Hudson  River  R.  R.  Co.,  13  N.  Y.  Super.  Ot 
(6  Duer)  688,  648. 

An  aflldavit  for  an  attachment  stating 
only  that  defendant  is  Indebted  to  the  at- 
taching creditor  in  a  sum  named  "over  and 
above  all  discounts"  is  insufficient  to  sus- 
tain the  process,  the  words  "over  and  above 
all  discounts"  not  being  ^uivalent  to  the 
words  in  the  statute  "over  all  payments  and 
set-offs."  Sollnger  v.  Patrick  (N,  Y.)  7  Daly, 
408,  410. 

"Over  and  above  capital  stock,"  as  used 
In  Rev.  Code  1865,  p.  1322,  authorizing  the 
taxation  of  shares  of  stock  in  banks  and 
other  Incorporated  companies  except  etc., 
and  all  other  property  owned  by  incorporat- 
ed companies  over  and  above  their  capital 
stock,  does  not  authorize  the  taxation  of  cor- 
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porate  propertj  which  is  repreaented  by  its 
capita)  stock,  but  only  includes  the  property 
which  is  owned  over  and  above  its  capital 
stock.  Hannibal  &  St  J.  B.  Go.  t.  Shacklett, 
30  Mo.  650»  658. 

As  upon  or  along* 

In  construing  a  statute  granting  to  rail- 
road companies  the  right  of  way  and  pro* 
viding  that  any  railroad  company  may  raise 
or  lower  any  turnpike,  plank  road,  or  other 
way  for  the  purpose  of  having  their  railroad 
pass  over  or  under  the  same,  the  court  say 
that  **the  word  'over'  means  undoubtedly 
an  elevation  above,  as  opposed  to  *under,' 
but  it  is  clearly  not  limited  to  this  meaning 
in  this  section,  but  includes  the  idea  of  cross- 
ing highways  on  the  surface  thereof  and 
also  running  upon  them  lengthwise.  The 
first  definition  given  to  the  preposition  'over* 
by  Webster  is  'across';  its  fifth  meaning  is 
*on  the  surface  of;  its  sixth  definition  is 
*upon.'  And  it  is  in  the  sense  of  these  last 
two  definitions  that  the  Legislature  in  the 
fourth  section  of  the  same  act  referred  to 
use  it  when  it  is  enacted  that  if  the  owner 
of  any  real  estate  over  which  said  railroad 
corporation  may  desire  to  locate  their  road 
shall  refuse,  etc.  In  the  sense  of  our  statute 
the  words  'over*  and  'upon'  are  synonymous, 
and,  without  giving  it  an  unduly  liberal  con- 
struction, we  can  safely  conclude  that  the 
Legislature  did  mean  by  such  language  to 
give  the  railroad  companies  the  privilege  of 
running  their  tracks  upon  the  highways  in 
the  country  and  streets  in  the  city."  Mil- 
bum  V.  Gi^  of  Gedar  Rapids,  12  Iowa,  246^ 
258;  Gear  v.  G.»  G.  &  D.  R.  Go.,  43  Iowa,  83, 
84. 

"Over,'*  as  used  in  Gode,  I  1262,  pro- 
viding that  any  railroad  corporation  may 
raise  or  lower  any  highway  for  the  purpose 
of  having  its  railway  pass  over  or  under 
the  same,  is  substantially  the  same  in  mean- 
ing as  the  word  "upon,"  as  used  in  an  in- 
dictment for  causing  a  nuisance  by  con- 
structing and  maintaining  a  railway  upon  a 
highway.  State  v.  Davenport  &  St  P.  By. 
Go.,  47  Iowa,  507,  508. 

By  the  word  "over"  in  Rev.  Laws,  f  3881, 
reading:  "If  after  laying  out  and  making 
a  railroad,  a  turnpike  road  or  other  way  is 
BO  laid  out  as  to  cross  said  railroad,  the 
turnpike  road  or  other  way  may  be  so 
made  as  to  pass  under  or  over  the  railroad, 
and  shall  be  so  made  as  not  to  obstruct  or 
Injhre  it,"  was  intended  not  "upon,"  but 
"above,"  so  that  the  railroad  should  pass 
under  the  highway.  Gentral  Vermont  B.  Go. 
V.  Town  of  Boyalton,  68  Vt  234,  240,  4  AtL 
868. 

As  aoross  at  same  or  Idgher  level. 

"Over,"  as  used  in  a  grant  by  a  city  of 
authority  to  a  telephone  company  to  run 
and  maintain  wires  "over"  and  through  the 


streets  of  the  dty,  does  not  Indude  pnniB- 
sion  to  lay  them  under,  below,  or  beneatb. 
"Over"  Is  equivalent  to  "across."  Gommos- 
wealth  T.  Warwick,  40  AtL  93»  94^  185  Pa. 


The  word  *\>ver"  means  "above^"  and 
not  "upon,"  as  used  in  Bev.  Laws,  §  3381, 
providing  that  highways,  when  laid  out  sa 
as  to  cross  a  railroad,  shall  pass  over  the 
same.  Gentral  Vermont  B.  Oo.  v.  Boyalton, 
4  Atl.  868,  872,  58  Vt  234. 

The  two  words  "over"  and  "across"  may 
be  used  interchangeably  as  having  the  same 
meaning.  Webster  defines  the  word 
"across"  from  side  to  side;  athwart;  croea- 
wise;  quite  over.  He  defines  the  word  "over** 
as  above,  or  higher  than,  in  place  or  posi- 
tion, with  the  idea  of  covering;  across;  from 
side  to  side  of;  upon  the  surface  of.  Over 
has  also  been  construed  to  denote  a  cross- 
ing of  the  higher  level,  and  not  the  same 
level,  and  it  has  been  held  to  mean  not  upon, 
but  above.  The  word  "over,"  in  the  statate 
authorizing  a  dty  to  extend  any  street  over 
or  across  any  railroad  track,  right  of  way, 
or  land  of  any  railroad  company,  is  broad 
enough  to  confer  the  power  of  extending  the 
street  above  and  over  the  track  or  right  of 
way  by  means  of  a  viaduct  or  bridge,  but  the 
word  "across"  is  used  to  designate  a  grade 
crossing  on  the  same  level  as  the  railroad 
right  of  way.  Illinois  Gentral  B.  Go.  v.  Gity 
of  Chicago,  30  N.  B.  1044,  1048,  141  111.  586, 
17  L.  B.  A.  530. 

"Over,"  as  used  in  Bev.  8t  e.  89,  §  67, 

providing  that  every  railroad  corporation 
may  raise  or  lower  any  turnpike  or  way  for 
the  purpose  of  having  their  railroad  pass  over 
or  under  the  same,  as  applied  to  the  surface, 
is  not  precisely  the  opposite  of  "under." 
One  passes  over  a  road  if  he  crosses  it  on 
the  surface  as  well  as  when  he  crosses  over 
it  on  a  bridge,  but  he  cannot  be  said  to 
pass  under  it  unless  on  another  surface  at 
a  lower  level.  To  raise  the  turnpike  road 
to  permit  the  railroad  to  pass  over  it  at  the 
same  level  is  as  much  within  the  words  and 
intent  of  the  statute  as  the  power  of  raising 
it  much  higher  to  carry  the  travel  over  the 
railroad  by  an  independent  bridge.  New- 
buryport  Turnpike  Oorp.  v.  Eastern  B.  B.  Co., 
40  Mass.  (23  Pick.)  826,  828. 

"Over,"  as  used  in  Bev.  St  c  39,  §  69, 
providing  that  if,  after  the  laying  out  and 
making  of  any  railroad  already  granted  or 
which  may  be  hereafter  granted,  any  turn- 
pike road  or  other  way  shall  be  so  laid  out 
as  to  cross  such  railroad  or  turnpike  road, 
or  may  be  so  made  as  to  pass  under  or  over 
such  railroad,  and  be  so  made  as  not  to  ob- 
struct or  injure  such  railroad,  does  not  mean 
at  the  same  level  as  the  railroad^  but  at  a 
higher  level.  Boston  &  Maine  B.  v.  Gity  of 
Lawrence^  84  Mass.  (2  Allen)  107,  109. 
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'K>Ter  sea,**  as  used  In  the  statute  of 
limitation  proYiding  that  persona  over  sea 
or  legally  incapable  of  bringing  their  actions 
may  bring  them  within  four  years  after 
eomlnsf  oyer  sea,  means»  literally,  "beyond 
the  seas,"  and  a  person  at  Halifax,  without 
the  Jurisdiction  of  the  court,  is  not  oyer  the 
seas  ^vrithin  the  meaning  of  the  term.  Qua- 
tin  T.  Brattle  (Conn.)  Kirby,  299,  SOO. 

OVEREXEBTIOH. 

'X>yerezertion,"  as  used  In  an  accident 
policy  excepting  the  insurer  from  liability 
for  injury  or  death  caused  by  "overexertion," 
is  to  be  construed  "to  mean  an  exertion  which 
is  the  yoluntary  and  unnecessary  act  of  the 
Insured;  one  from  which  Injury  might  rea- 
sonably be  anticipated,  and  which  might,  in 
the  exercise  of  reasonable  care,  have  been 
avoided ;  and  an  overexertion  put  forth  In  an 
emergency  of  danger— as,  for  instance,  in 
the  effort  to  save  oneself  from  being  crushed 
by  a  descending  weight — ^is  not  within  the 
exception  of  the  policy."  Reynolds  t.  Equit- 
able Ace.  Aoa'n,  1  N.  Y,  Supp^  738^  7d9»  49 
Hun,  60S. 

OVERCHARGE. 

"Overcharge^**  as  used  in  Rev.  St  art 
4357,  providing  that  a  shipper  shall  have 
the  right  to  recover  a  penalty  of  ^00  from 
railroad  companies  for  willful  discrimina- 
tion in  freight  charges,  if  the  company  re- 
fuse,' on  notice^  for  20  days,  to  refund  the 
overcharge,  means  a  charge  of  more  than 
is  permitted  by  law,  and  unless  there  has 
been  a  charge  of  more  than  the  maximum 
rate  allowed  by  law  no  notice  is  necessary 
)n  order  to  maintain  an  action  for  the  pen- 
alty. Woodhouse  v.  Rio  Grande  Ry.  Go.,  8 
S.  W.  S23,  324,  67  Tex.  416. 

OVERDRAW. 

The  offense  of  overdrawing  an  account 
is  properly  described  as  one  whereby  one 
unlawfully  obtains  money  from  a  bank  on 
his  check,  and  the  money  is  drawn  from 
the  bank  by  him  who  draws  the  che<^  and 
Dot  by  him  who  receives  it,  and  it  is  drawn 
upon  the  account  of  the  individual  by  whose 
check  it  is  drawn,  though  It  be  paid  to  and 
for  the  benefit  of  another.  State  t.  Stlmson, 
U  N.  J.  Law  (4  Zab.)  478»  483. 


OVERDRAFT. 

**Overdraft  occurs  when  a  depositor  of 
a  bank  checks  out  more  money  than  he  has 
In  the  bank.  Sometimes  the  bank  permits 
this  to  be  done  without  security  and  without 
pievious  arrangement  and  sometimes  a  pre- 


vious arrangement  to  this  effect  is  made, 
and  security  for  the  repayment  of  that 
amount  is  given,  and  a  rate  of  interest  is 
agreed  on.  But  every  overdraft  whether  by 
previous  arrangement  or  not  and  whether 
secured  or  not  cmd  whether  drawing  inter- 
est or  not  is  A  loan."  United  States  t. 
Allis  (U.  S.)  78  Fed.  166,  17& 

''▲n  overdraft  arises  when  a  customer 
of  a  bank  draws  from  that  bank  more  money 
than  is  standing  to  his  credit  in  his  account 
with  the  bank.  Such  a  sum  so  appearing 
from  a  depositor's  account  to  be  overdrawn 
is  an  overdraft  and  should  be  reported  as 
such  in  reports  made  to  the  Comptroller  of 
the  Currency,  although  arranged  for  or  cov- 
ered by  a  note  in  the  hands  of  the  bank, 
called  an  'overdraft  note.'  This  is  the  ordi- 
nary meaning  of  the  word  'overdraft'  as 
used  among  bankers;  and  it  must  be  pre- 
sumed, therefore,  that  when  the  Comptroller 
of  the  Currency  calls  upon  a  national  bank 
for  a  report  of  its  condition,  and  asks  for 
a  statement  of  the  amount  of  overdrafts,  se- 
cured and  tmsecured,  he  uses  the  word  in 
the  sense  last  mentioned,  and  desires  a  state- 
ment of  the  total  amount  which  customers 
of  the  bank  have  drawn  in  excess  of  the 
sums  that  have  been  placed  to  their  credit 
on  the  books  of  the  bank."  Bacon  v.  United 
States  (U.  S.)  97  Fed.  8S,  43,  88  O.  a  A.  87. 

As  between  a  banking  firm  and  a  de- 
positor not  a  member  of  the  firm,  an  over- 
draft is  a  loan;  but  the  situation  changes 
when  the  person  making  the  overdraft  is  a 
member  of  the  firm  which  advances  it;  and 
an  agreement  between  the  partners  in  a 
banking  firm  that  if  either  of  them  should 
overdraw  his  account  he  should  pay  Interest 
on  such  overdrafts  at  the  rate  of  10  per 
cent  per  annum,  is  not  a  charging  of  in- 
terest on  a  loan,  and  is  not  usury.  Payne  t. 
Freer,  91  N.  Y.  43,  48^  48  Am.  Bep.  640. 

OVERDUE. 

As  a  general  rule,  a  note  or  bill  may 
be  said  to  be  overdue  when  a  period  has 
elapsed  in  which  It  should  have  been  pre- 
sented. If  the  parties  reside  in  different 
towns,  the  note  should  be  presented  for  pay- 
ment in  the  due  course  of  the  mail,  which 
would  not  commonly  require  above  one  at 
two  weeks  at  most  In  such  a  case  two 
months  having  elapsed,  a  note  must  be  con- 
sidered as  overdue.  Camp  v.  Scott  14  Vt 
887,390. 

''Overdue^"  as  applied  to  a  demand  bill 
of  exchange,  and  used  In  reference  to  a 
right  of  action  against  the  drawer  or  in- 
dorser,  means  a  bill  which  has  come  into  the 
hands  of  an  Indorser  so  long  after  its  issue 
as  to  charge  him  with  notice  of  its  dishonor. 
Le  Due  T.  First  Nat  Bank  of  Kasson,  16  N. 
W.  426,  428,  81  Minn.  83. 
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OVERFLOW. 

See  'Terlodlcal  Overflow.'* 

The  word  "oTerflow,*^  as  used  In  a  pe- 
tition alleging  that  land  was  damaged  by 
the  "overflow**  of  water,  ahonld  be  construed 
to  Include  the  percolating  of  water  through 
the -earth  so  as  to  rise  and  stand  therein 
within  one  or  two  feet  of  the  surface.  It 
being  set  back  by  a  dam,  and  causing  It  to 
stand  at  a  greater  depth  In  the  bed  of  a 
stream  by  reason  thereof.  Though  the  word 
"overflow,**  when  applied  to  the  surface  of 
land,  doubtless  Is  correctly  defined  by  Web- 
ster, *to  fill  beyond  the  brim  or  margin,  to 
deluge,  to  submerge  or  drown/'  Its  sense  as 
used  In  the  petition  Is  not  necessarily  con- 
fined to  the  surface  of  the  laud,  but  to  the 
ground  Itself.  Pierce  Mill  Ck).  v.  Kolter- 
mann,  42  N.  W.  877.  878,  26  Neb.  722. 

OVEBIXOWED  IiANDS. 

Bee  ''Swamp  and  Overflowed  Lands.** 

"Overflowed  lands,*'  as  used  In  Act  Cong. 
Sept  20,  1850,  granting  swamp  and  over^ 
flowed  lands  to  the  states,  mean  "those 
lands  which  are  subject  to  such  periodical 
or  frequent  overflows  as  to  require  levees  or 
embankments  to  keep  out  the  water  and 
render  them  suitable  for  cultivation.  It  does 
not  make  any  difference  whether  the  over- 
flow be  by  fresh  water,  as  by  the  rising  of 
rivers  or  lakes,  or  by  the  overflow  of  the 
tide."  San  Francisco  Sav.  Union  v.  Irwin 
(U.  S.)  28  Fed.  708.  712. 

Lands  described  In  the  approved  plats 
of  township  surveys  made  imder  the  federal 
authority  as  "subject  to  periodical  overflow*' 
are  not  swamped  and  overflowed  lands  with- 
in Act  Cong.  July  23,  1866,  making  it  the 
duty  of  the  Commissioner  of  the  General 
Land  Office  to  certify  over  to  the  state  as 
swamped  and  overflowed  all  lands  represent- 
ed as  such  on  such  plats.  The  term  "over^ 
flowed,"  as  thus  used,  having  reference  to 
a  permanent  condition  of  the  lands,  to  which 
it  Is  applied — that  Is,  to  those  lands  which 
are  overflowed  and  will  remain  so  without 
reclamation  or  drainage,  while  '^subject  to 
periodical  overflow'* — has  reference  to  a  con- 
dition which  may  or  may  not  exist,  and 
which,  when  It  does  exist.  Is  of  a  temporary 
character.  Heath  v.  Wallace,  11  Sup.  Ot 
380,  384,  138  U.  S.  573,  34  L.  Bd.  1063.  See, 
also,  McDade  v.  Rossier  Levee  Board,  83 
South.  628,  631«  109  La.  625. 

OVERISSUED  STOCK. 

By  overissued  stock  Is  to  be  understood 
stock  to  be  Issued  In  excess  of  the  amount 
limited  and  prescribed  by  the  act  of  incor- 
poration.   Certiflcates  of  stock  Issued  In  ex- 


cess of  the  certiflcates  that  represent  tbe  fall 
authorized  capital  of  the  corporation  repre- 
sent overissued  stock.  Such  stock  Is  spuri- 
ous, and  wholly  void.  Hayden  v.  Charter 
Oak  Driving  Park,  27  AtL  232,  233,  63  Conn. 
142. 

OVERLOAD. 

The  words  "overloaded,**  •'injured,**  etc., 
in  Code,  I  2482,  declaring  It  a  misdemeanor 
to  "willfully  overdrive,  overload,  wound* 
•  •  •  any  useful  beast,  Towl,  or  animal," 
do  not  Imply  or  describe  the  acts  charged  to 
have  been  done  with  certainty.  They  each 
imply  a  variety  of  acts  that  may  or  may  not 
constitute  the  offense  or  parts  of  It.  The 
acts  should  be  so  speclfled  and  charged  as 
to  show  that  they  mean  what  the  statute  In- 
tends by  overdriving,  overloading,  etc  State 
V.  Watidns,  8  S.  B.  346,  847,  101  N.  a  702. 

OVERPERSUASION. 

"Overpersuaslon,"  as  used  In  an  Infirtnus 
tlon  In  an  action  for  seduction  and  breach 
of  promise  of  marriage,  that  there  must  be 
some  "overpersuasion  by  the  man,  followed 
by  sexual  intercourse  as  the  result  of  such 
overpersuasion,  to  constitute  the  offense  of 
seduction^"  does  not  mean  that  mere  per- 
suasion, followed  by  illicit  Intercourse,  con- 
stitutes the  offense,  where,  In  the  same  in- 
struction, the  words  'inducements,'*  ••prom- 
ise," "artifice,"  and  "deception**  are  used  as 
equivalents  of  "overpersuasion,"  and  the 
phrase  "false  or  fraudulent  persuasion'?  Is 
used  as  the  equivalent  of  'false  or  fraudu- 
lent acts,  promises,  or  Inducements."  Gra- 
ham V.  McReynolds,  18  &  W.  272,  273,  90 
Tenn.  673. 


OVERPLUS. 

"Overplus,**  as  used  In  St  2  Wm.  & 
Mary,  Sess.  1,  c.  5,  f  2,  providing  that  the 
overplus  on  a  distress  shall  be  left  In  the 
hands  of  the  sheriff,  under-sheriff,  or  consta- 
ble for  the  owner's  use,  means  that  which 
remains  after  payment  of  the  rent  and  of 
the  reasonable  charges.  Lyon  v.  Tomkles,  1 
Mees.  &  W.  603,  608. 

"Overplus,"  in  a  will,  usually  imports 
whatever  shall  turn  out  to  be  overplus;  but 
it  may  be  given  a  different  meaning,  and  it 
may  be  Inferred  from  the  expressions  of  the 
will  that  the  testator  was  contemplating  a 
certain  overplus,  and  was  making  his  dis- 
position accordingly.  Page  ▼•  Leapingwell, 
18  Ves.  463,  466. 


OVERRATE. 

Though   In  its   strict  sense  overrating 
means  rating  for  more  than  it  ought  to  be^ 
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jet  it  may  also  mean  rating  when  the.  party 
ought  not  to  have  been  rated  at  all.  The 
latter  meaning  is  to  be  given  the  word  in 
43  Geo.  Ill,  c  99,  I  23,  which  enacts  that,  if 
any  person  shall  think  himself  overcharged, 
or  overrated  by  any  assessment  or  surcharge, 
etc,  it  sball  be  lawful  for  him  to  appeal  to 
the  commissionen.  AUoi  v.  Sharp,  2  Bxch. 
362,  864 

OVERSEE. 

To  oversee  is  to  superintend.  Bylow  ▼. 
Union  Casualty  &  Surety  Co.,  47  Atl.  1066, 
1067,  72  Vt  825  (citing  Webst  Int  Diet 
1024). 

As  used  in  St  1808,  p.  882,  authorizing 
the  county  court  to  appoint  some  person  a 
conservator  to  "take  care  of  and  oversee" 
idiots  and  their  estates,  the  words  "to  over- 
see" authorize  the  conservator  to  superin- 
tend, and  the  expression  **to  take  care  of" 
makes  it  his  duty  to  assume  the  requisite 
charge  in  order  to  the  preservation  and  profit 
of  the  estate.  Treat  t.  Peck,  6  Conn.  280, 
284. 

OVERSEER. 

See  "Road  Overseer.** 

Overseers  are  a  class  of  men  who  have 
the  management  of  slaves  on  a  plantation  or 
elsewhere  as  the  agents  or  employes  of  the 
owner,  and  the  term  Is  used  in  the  statutes  to 
distinguish  them  from  the  class  of  owners. 
It  has  become  a  technical  word,  and  is  used 
la  this  sense  in  the  statutes.  Overseers,  in 
our  slaveholding  states,  compose  an  indus- 
trial class  well  defined  and  distinctiy  recog- 
nized. In  the  popular  acceptation  of  the 
term,  they  are  persons  who  superintend  and 
manage  the  slaves  of  others,  and  direct  their 
labors,  and  are  contradistinguished  from 
owners  who  manage  their  own  slaves.  In 
this  sense  the  term  is  used  in  the  statutes 
and  Judicial  decisions  of  this  state,  and  in 
the  acts  of  Congress.  In  re  State  ex  rel. 
Dawson  &  Mays,  39  Ala.  867,  874,  392  (citing 
Code,  pt  1,  tit  13,  c  4,  art  1;  GUliam  v. 
Benter,  9  Ala.  396). 

The  word  "overseer,"  in  relation  to  the 
husband's  position  as  manager  of  the  wife's 
s^arate  property,  is  used  as  a  convertible 
term  with  "agent"  so  that  it  made  no  differ- 
ence whether  the  husband  received  the  rents 
and  interest  by  the  wife's  express  direction, 
or  by  that  implied  by  the  statute.  Faircloth 
T.  Borden,  41  S.  E.  881,  882,  130  N.  C.  263. 

The  term  "overseer  of  a  slave"  means  a 
person  who,  as  the  agent  or  employ6  of  an- 
other, has  a  right  to  command  the  obedience, 
and,  of  course,  is  entitled  to  the  services,  of 
the  slave  placed  under  his  charge,  within  the 
meaning  of  St  1822,  I  44,  providing  for  the 


punishment  of  any  master  or  other  person 
entitled  to  the  service  of  any  slaves  who 
shall  inflict  cruel  or  unusual  punishment  on 
them.    Scott  v.  State,  31  Miss.  473,  479. 

The  words  "overseer"  or  "overseers," 
wherever  used  in  the  chapter  relating  to  the 
superintendent  and  overseers  of  the  poor, 
shall  be  construed  as  if  followed  by  the 
words  "of  the  poor."    Code  Va.  1887, 1  889. 

As  a  laborer. 

An  overseer  is  one  who  is  employed,  not 
to  labor  himself,  but  to  overlook  and  direct 
the  labor  of  those  who  are  employed  to  do 
the  manual  work  of  planting,  cultivating, 
and  gathering  the  crop,  and  it  would  be  a 
confusion  of  terms  to  call  such  a  person  a 
laborer.  Isbell  v.  Dunlap,  17  S.  O.  581.  A 
farm  overseer  is  not  a  laborer,  within  the 
meaning  of  Oantt's  Dig.  S§  4079-97,  giving  a 
laborer  a  lien  for  his  services.  Floumoy  v. 
Shelton,  43  Ark.  168,  170;  Barkman  v.  Dun- 
can, 10  Ark.  (5  Eng.)  466,  46&;  Rust  T.  Bil- 
lingslea,  44  Ga.  306,  318;  Caraker  v.  Mat- 
thews, 25  Ga.  571.  576. 

An  overseer  is  an  agent;  a  superintend- 
ent; a  sort  of  alter  ego.  His  business  is  not 
to  labor,  but  to  oversee  those  who  do  work 
in  subjection  to  his  authority.  He  might  In 
special  cases  unite  both  capacities,  and  be 
both  laborer  and  overseer.  Where  an  over- 
seer did  not  perform  any  labor  except  to  su- 
pervise and  superintend  a  farm  and  laborers, 
he  was  not  a  laborer,  within  the  meaning  of 
Acts  1870,  c.  206,  giving  laborers  a  lien  for 
wages.  Whittaker  v.  Smith,  81  N.  G.  840, 
842,  81  Am.  Rep.  508. 

Overseers  of  mines  and  railroad  con- 
struction crews  are  within  the  term  "labor- 
er." Wamar  v.  Hudson  R.  Co.  (N.  Y.)  5 
How.  Prac.  454,  455;  Hovey  v.  Ten  Broeck, 
26  N.  Y.  Super.  Ct  (8  Rob.)  816,  820. 

OVEB8EEB  OF  HIGHWAYS. 

An  overseer  of  a  highway  is  a  township 
officer,  and  not  an  officer  of  a  particular  road 
district  only.  Green  v.  Kleinhans,  14  N.  J. 
Law  (2  J.  S.  Green)  473,  476. 

Code,  I  1228,  declaring  that  every  over- 
seer of  a  public  road  should  put  at  every 
crossing  of  any  railroad  of  such  public  road 
a  sign  marked,  "Look  out  for  the  cars  when 
you  hear  the  whistie  or  bell,"  and  the  county 
court  should  defray  the  expense  of  such  sign, 
cannot  be  construed  to  include  a  turnpike 
company,  as  the  "overseer  of  a  public  road" 
means  the  overseers  of  common  roads,  upon 
which  overseers  are  annually  appointed  by 
the  county  courts.  Louisville  &  N.  Turnpike 
Co.  V.  State,  50  Tenn.  (3  Heisk.)  129,  130. 

Under  a  statute  (Code,  1 1166)  making  it 
the  duty  of  the  overseer  of  every  public  road 
crossed  by  a  railroad  to  place  at  each  cross- 
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ing  a  sign  warning  the  public  of  the  cars,  a 
municipal  corporation  la  the  overseer  charged 
with  such  duty  as  to  the  portion  of  a  public 
road  which  passes  within  Its  limits,  and  is 
used  by  Its  Inhabitants  and  the  public  In  gen- 
eral. State  V.  Town  of  Loudon,  40  Tenn.  (3 
Head)  269-265. 

Wherever  the  word  "overseer^  Is  used  In 
the  act  relating  to  highways,  It  shall  be  con- 
strued to  mean  the  commissioner  of  high- 
ways elected  or  appointed  over  and  for  each 
road  district  Comp.  Laws  Mich.  1807,  I 
4192. 

OVERSIGHT. 

The  term  '^oversight**  in  Code,  H  4501, 
4502,  allowing  the  Supreme  Court,  after  the 
term,  to  vacate  or  correct  mistakes  in  judg- 
ments given  through  inadvertence  or  over- 
sight, does  not  apply  to  any  Judgment  which 
was  given  upon  the  deliberate  consideration 
and  Judgment  of  the  court,  though  the  court 
may  have  since  adopted  a  different  ruling  as 
correct  It  will  be  seen  that  the  case  pro- 
vided is  where  Judgment  is  given  through  in- 
advertence or  oversight '  and  not  where  an 
opinion  is  formed  from  inadvertence  and 
oversight  Russell  t.  Golyer,  51  Tenn.  <4 
Heisk.)  154^  170. 

OVERT  ACT. 

An  overt  act  sufficient  to  Justify  the  tak- 
ing of  human  life  must  be  some  demonstra- 
tion made  by  the  deceased  against  the  ac- 
cused of  such  character  as  to  impress  upon 
him  that  he  was  in  imminent  danger  of  his 
life  or  some  great  bodily  harm.  In  some  in- 
stances the  extent  of  the  overt  act  which 
would  Induce  the  accused  to  act  in  self-de- 
fense Is  measured  by  the  character  of  the  de- 
ceased for  a  violent,  quarrelsome,  dangerous 
and  turbulent  disposition,  notorious  in  the 
community  or  known  to  the  accused.  State 
V.  Williams,  15  South.  82,  83,  46  La.  Ann.  709. 

The  overt  act  of  the  deceased  Justifying 
another  person  in  the  exercise  of  the  right 
of  self-defense  is  a  hostile  demonstration 
of  a  character  to  create  a  belief  in  such  per- 
son that  he  was  about  to  lose  his  life  or 
suffer  great  bodily  harm  at  the  hands  of  de- 
ceased; and  this  belief  could  have  been  en- 
tertained honestly  by  accused,  though  de- 
ceased did  not  strike,  or  come  within  striking 
distance  of,  him.  State  v.  Frontenot  23 
South.  634,  635,  50  La.  Ann.  537,  69  Am.  St 
Rep.  455. 

No  exact  definition  of  an  overt  act  Jus- 
tifying a  person  in  the  exercise  of  the  right 
of  self-defense  can  be  given.  It  may  be  a 
motion,  a  gesture,  conduct,  or  demonstration, 
or  anything  else  which  evidences  reasonably 
a  present  design  to  take  the  life  of  the  de- 


fendant or  to  do  him  great  bodily  harm. 
Trifles  light  as  air  when  viewed  alone  may 
become  fraught  with  deadly  meaning  when 
viewed  in  connection  with  all  the  precedlni: 
facts  disclosed,  and  with  all  the  evidence  In 
the  case.  Hood  t.  State  (Miss.)  27  South. 
643,  644. 

The  term  "overt  acts,**  aa  used  in  an  In- 
struction in  a  prosecution  for  murder,  wltb 
reference  to  the  right  of  self-defense,  meanii 
any  acts  of  the  deceased  which  manifested 
to  the  mind  of  a  reasonable  person  a  present 
intention  on  his  part  to  kill  defendant  or  do 
him  great  bodily  hann.  State  v.  Harrington, 
12  Nev.  125,  184. 

OVERT  DEMOH8TRATIOH. 

What  is  or  is  not  an  overt  demonstra- 
tion of  violence,  as  used  in  the  law  of  self- 
defense,  varies  with  the  drcumstances.  Un- 
der some  circumstances  a  slight  movement 
may  Justify  instant  action,  because  of  rea- 
sonable apprehension  of  danger,  while  under 
other  circumstances  this  would  not  be  so. 
And  it  is  for  the  Jury,  and  not  for  the  Judge, 
passing  upon  the  weight  and  effect  of  the 
evidence,  to  determine  how  this  may  be.  Al- 
lison V.  United  States,  16  Sup.  Ot  252,  257, 
160  U.  8.  203, 40  L.  Bd.  895. 


OVERTAKING. 

Within  the  meaning  of  the  rules  for  pre- 
venting collisions  in  harbors,  rivers,  and  in- 
land waters,  every  vessel  coming  up  with  an- 
other vessel  from  any  direction  more  than 
two  points  abaft  her  beam — ^that  is,  in  such 
a  position  with  reference  to  the  vessel  whicli 
she  Is  overtaking  that  at  night  she  would  be 
unable  to  see  ^ther  of  that  vessel's  side- 
llghts-HBhall  be  deemed  to  be  an  overtaking 
vessel;  and  no  subsequent  alteration  of  the 
bearing  between  the  two  vessels  shall  make 
the  overtaking  vessel  a  crossing  vesseL  U. 
S.  Gomp.  St  1901,  p.  2883. 

"Overtaking,**  as  used  in  Act  March  3, 
1885,  art  20,  providing  that  every  ship  over 
taking  any  other  shall  keep  out  of  the  veay 
of  the  overtaking  ship,  means  that  one  ves- 
sel must  be  ahead,  and  the  other  more  or  less 
astern.  A  vessel  coming  up  from  abeam,  or 
not  aft  of  the  other's  beam,  is  not  astern  of 
the  other,  and  is  not  an  overtaking  Tessti. 
The  Auranla  (U.  &)  29  Fed.  98»  103. 


OVERTIML 

"Overtime,'*  as  used  in  relation  to  the 
services  of  railroad  employte,  is  the  time 
which  they  are  delayed  on  their  runs  beyond 
that  fixed  by  the  schedule.  Thomas  v.  Cin- 
cinnati, N.  O.  &  T.  P.  B.  Go.  (U.  &)  62  Fed. 
17,21. 
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*X>TerTalnatloii,''  as  used  In  tn  anesi- 
ment  for  taxei,  means  raliiatlon  In  excess 
ef  the  market  Talus  of  tbe  property.  Peo- 
ple T.  Feitner,  58  N.  Y.  Sopp.  860,  871,  27 
Hte.  Bep.  884. 

Under  an  Insurance  policy  prorldlng  that 
ft  ahonld  be  Toid  In  case  of  an  overralnatlon 
of  the  property  Insured,  tbe  term  ^'orervalna- 
tkm"  meant  a  substantial  oTenralnatlon;  that 
li^  one  which  wonld  not  ordinarily  arise  from 
a  difference  of  opinion,  whether  fraudulent 
or  otherwise.  Boutelle  t.  Westchester  Fire 
Ins.  Ok,  61  Vt  4, 6^  81  Am.  Bep.  868. 

OVERWHELMING. 

In  an  action  to  cancel  a  satisfaction  and 
discharge  of  a  mortgage  which  had  been  exe- 
cuted by  mistake,  the  mortgagee  supposing 
that  he  was  discharging  another  mortgage, 
the  court,  in  discussing  the  rule  that  in  such 
case  the  proof  must  be  '*clear  and  OTor- 
whelming/*  said:  "What  is  intended  to  be 
understood  by  the  yery  strong  expression 
\yyerwhelmlng  proof  is  explained  by  other 
authorities.  It  cannot  be  disputed  that  proof 
raffident  to  remoye  erery  doubt  from  the 
mind  is,  in  effect,  oTcrwhelming,  because  it 
establlahes  the  fact  sought  to  be  proTSd,  and 
BO  proof  can  usefully  accomplish  more  than 
tiila  result"  Bond  t.  Dorsey,  65  Md.  810, 
814,  4  Aa  279,  28L 


OWL 

See  ••Actually  Owing." 

"Owes  and  is  indebted,**  as  used  In  a 
lecognlzance  declaring  that  the  party  owes 
and  la  indebted,  etc.,  is  synonymous  with 
the  words  *'ls  held  and  firmly  bound  to  pay.** 
The  language,  though  yaried  in  form,  has  the 
lame  force  and  meaning.  Shattuck  y.  Peo- 
pl^  5  lU.  (4  Scam.)  477,  480. 

'X)we,''  as  used  in  a  statement  in  a  will 
that  "I  owe  him  that,**  impliea  a  debt;  and, 
u  there  can  be  no  debt,  in  a  legal  sense, 
without  a  consideration  to  support  it,  the 
words  imply  both  debt  and  consideration. 
KeUogg  y.  Ogden,  60  N.  Y.  Supp.  650,  651,  27 
App.  Diy.  214  (citing  Gallagher  r.  Brewster, 
158  N.  Y.  864,  47  N.  B.  460). 

The  word  "owe,**  in  the  proylsion  of  the 
Oode  that  children  owe  alimony  to  their 
ftither  and  mother  and  other  ascendants  who 
•re  in  need,  "implies  a  debt  imposed  on  them 
by  law  in  that  respect,  for  which  a  dyil  ac- 
tion lies.  The  fulfillment  of  that  obligation 
does  not  transform  the  child  into  a  creditor 
capable  of  claiming  reimbursement  in  any 
contingency."  Succession  of  Quidry,  4  South. 
883, 885,  40  La.  Ann.  671. 


A  man  is  said  to  ows  a  sum  of  money 
when  he  is  absolutely  and  unconditionally 
bound  to  pay  it— not  when  he  is  contingently 
and  conditionally  liable  to  pay  it  on  the  hap- 
pening of  scMue  future  eyent  One  who  guar- 
anties the  payment  of  a  sum  due  from  a 
principal  debtor,  proylded  the  debtor  does  not 
pay  it  by  a  giyen  day,  and  due  demand  and 
notice  is  made  on  the  guarantor,  does  not 
owe  the  money.  Doolittle  y.  Southworth  (N. 
Y.)  8  Barb.  79,  85. 

Due  sjBoiiyaioiia* 

The  word  •'owing**  is  often  used  In  busi- 
ness transactions  as  synonymous  with  "due" 
<Hr  •^maining  unpaid."  Fowler  y.  Hoffman, 
81  Mich.  215,  219. 

The  word  "due"  was  held  to  be  equiya- 
lent  to  ••owed"  or  ••owing,"  so  that  an  alle- 
gation that  a  certain  sum  is  wholly  owing 
and  unpaid  is  equiyalent  to  an  allegatibn 
that  the  same  is  due  and  unpaid.  Tomlinson 
y.  Ayres,  48  Pac.  717,  718»  117  GaL  568. 

ISttf  oroeable  o1iligatlo&« 

The  word  ••owing,"  as  used  in  a  will  re- 
mitting certain  debts  which  shall  be  owing 
and  unpaid  at  the  time  of  the  death  of  testa- 
tor, does  not  necessarily  imply  an  enforce- 
able obligation.  In  re  Tompkins,  64  Pac.  268, 
270,  182  Gal.  17& 

Fvtvre  mAwmmo—* 

••Owing,"  as  used  In  a  deed  stating  that 
it  is  giyen  to  secure  money  owing,  cannot  be 
construed  to  mean  money  that  may  be  owing 
In  the  future,  so  as  to  secure  future  advances. 
Swedish- American  Nat  Bank  of  Minneapolis 
y.  Germania  Bank,  79  N.  W.  899,  401«  76 
Minn.  409. 

Unliquidated  elftims. 

In  an  action  by  a  father  to  recoyer  the 
penalty  Imposed  by  statute  for  selling  or  giy- 
ing  intoxicating  liquors  to  his  minor  son,  the 
allegation  at  the  end  of  the  counts  of  the 
declaration  that  the  defendant  owes  the 
plaintiff  the  penalty  does  not  render  such 
counts  bad.  The  statute  makes  the  defend- 
ant liable  to  pay  the  plaintiff  a  definite  sum, 
and  this  liability  may  be  expressed  by  the 
word  ••owes,"  although  it  is  required  to  be 
enforced  in  an  action  of  tort  Hamer  y.  El- 
dridge.  171  Mass.  250,  251,  60  N.  B.  611. 

••Due  and  owing,"  as  used  in  an  assign- 
ment for  benefit  of  creditors,  does  not  apply 
to  a  debt  for  rent  under  a  lease  after  the 
yoluntary  retaking  of  possession  by  the  land- 
lord; the  amount  being  uncertain  and  unliq- 
uidated. In  re  Willis,  18  N.  Y.  Supp.  412,  68 
Hun,  684. 

Unmainred  debt. 

Tbe  term  "owing**  may  properly  be  used 
to  designate  money  which  is  not  due.     A 
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man  may  owe  the  money  represented  by  his 
note,  but  the  money  Is  not  due  until  the 
note  matures.  Goquard  y.  Bank  of  Kansas 
City,  12  Mo.  App.  261,  266. 

The  phrase  ''debts  owing  or  accmlng" 
In  Common-Law  Procedure  Act  1854,  f  61, 
authorizing  an  attachment  of  all  debts 
owing  or  accruing  from  the  garnishee  to  the 
Judgment  debtor,  Includes  all  debts,  though 
not  presently  payable.  Jones  r.  Thompson, 
1  EL,  Bl.  &  BL  63,  64. 

"Owes,"  as  used  In  a  complaint  char- 
ging that  the  defendant  owes  the  plaintiff 
the  price  of  an  article  sold,  means  simply 
to  be  obliged  or  bound  to  pay,  and  applies 
as  well  to  an  Immature  as  to  an  overdue 
obligation.  Musselman  t.  Wise,  84  Ind.  248, 
260. 

Within  the  common-law  procedure  act 
enabling  a  Judge,  on  Its  being  made  to 
appear  that  any  person  Is  indebted  to  the 
Judgment  debtor,  to  order  that  all  debts  ow- 
ing or  accruing  from  such  third  person  to 
the  Judgment  debtor  shall  be  attached  to 
answer  the  Judgment  debt,  "owing"  applies 
only  to  a  debt  perfected.  When  the  words 
"owing"  and  "accruing^*  are  used  to  desig- 
nate two  classes  of  debts,  they  can  each  re- 
ceive a  distinct  meaning  only  by  taking  one 
as  denoting  debts  which  are  not  yet  payable, 
and  the  other  as  denoting  those  which  are. 
There  Is  no  existing  debt  until  Judgment, 
and,  where  orders  were  obtained  to  attach 
moneys  In  the  hands  of  the  company  which 
were  to  become  payable  to  the  debtor  on  a 
verdict  recovered  by  him  in  his  action  against 
the  company,  there  was  no  debt  owing  or 
accruing  from  the  company;  the  Judgment 
not  then  having  been  entered.  Dresser  t. 
Johns,  6  C,  B.  (N.  8.)  429,  484. 

OWELTY. 

^he  term  "owelty**  Is  usually.  If  not 
universally,  applied  to  partition  of  lands. 
Smith  T.  Hall,  87  Atl.  698»  699,  20  B.  L  170. 

OWN. 

See  "For  His  Own.** 

When  following  a  possessive  pronoun, 
"own"  is  used  to  emphasize  or  Intensify  the 
idea  of  peculiar  or  personal  Interest,  so  that, 
as  used  in  Const  art  18,  %  6,  providing  that 
no  public  officer  shall  accept  or  receive  for 
his  own  use  or  benefit  any  pass,  it  Indicates 
that  the  practice  of  giving  passes  to  public 
officers  for  their  individual  use,  and  to  save 
them  from  personal  expense,  should  be 
stopped,  but  does  not  prevent  the  Legisla- 
ture from  providing  for  their  expenses  while 
engaged  in  public  business  by  means  of 
passes.  In  re  Board  of  Railroad  Com'rs,  32 
N.  Y.  Supp.  1115,  1116,  11  Misc.  Rep.  103. 


The  term  "own  manufacture,**  In  ft  li- 
cense law  authorizing  any  peison  to  sell 
certain  articles  of  his  own  manufacture  with- 
out payment  of  the  prescribed  tax,  limits 
the  right  to  things  made  by  the  person  who 
actually  does  the  selling,  not  things  made  by 
the  principal  and  sold  by  his  agent  "The 
definition  of  the  word  'own'  in  the  Century 
Dictionary  is:  'Belonging  to  one's  self;  pe- 
culiar; particular;  individual;  following  the 
possessive  (usually  a  possessive  pronoun)  as 
an  intensive  to  express  ownership  interest 
or  Individual  peculiarity  with  emphasis,  or 
to  indicate  the  exclusion  of  others,  as  my 
own  house;  his  own  idea.'  So,  when  the  law 
allows  a  person  to  sell  articles  of  his  own 
manufacture,  it  must  refer  to  ownership  in 
a  sense  peculiar  and  intensive  as  to  the 
owner."  State  v.  Rhyne,  26  a  B.  126,  127, 
119  N.  C.  906. 

The  term  "own  establishment"  in  ft 
license  to  use  an  Invention  at  the  licensee's 
own  establishment  cannot  be  construed  to 
include  an  establishment  owned  by  the  li- 
censee and  others.  Providence  Rubber  Co. 
V.  Goodyear,  76  U.  a  (9  Wall.)  788»  19  I*. 
Ed.  566. 

A  will  directing  "the  rest  and  residue 
of  my  money  in  banks,  stocks  and  bonds 
to  be  paid  to"  a  certain  person  "for  his  own" 
should  be  construed  as  a  legacy  of  the  prop- 
erty mentioned  to  the  person  to  whom  the 
testator  directs  It  to  be  paid.  Sanborn  t* 
Clough,  10  Aa  678,  64  N.  H.  816. 

The  term  "carpenters  at  work  in  their 
ovm  shops,"  in  a  memorandum  attached  to 
a  fire  policy  as  to  the  conclusions  of  the 
hazards,  which  mentions  carpenters  at  work 
in  their  own  shops  as  applying  to  one  class, 
does  not  include  a  carpenter  constantly  em- 
ployed In  a  china  factory  in  making  the 
racks,  shelves,  etc.,  necessary  for  the  proper 
conducting  of  business  therein.  Delongue- 
mare  v.  Tradesmen's  Ins.  Co.»  2  N.  T.  Super. 
Ct  (2  Hall)  629,  614. 


See  "Absolutely  Own.** 
All  I  own,  see  "All.** 

Perhaps  the  word  "own**  cannot  strictly 
be  regarded  as  a  technical  term,  but  both 
in  legal  and  common  use  it  implies  estate, 
and  applies  only  to  things  subject  to  sale 
and  transfer.  The  use  of  the  word  "ovm" 
in  Rev.  St  c.  96,  §  2,  providing  that  the 
property  owned  by  a  woman  at  the  time 
of  her  marriage  shall  continue  to  be  her  sole 
and  separate  property  after  marriage,  clear- 
ly applies  the  provision  to  actual  property 
only,  and  not  to  possible  damages  to  be  re- 
covered in  actions  ex  delicto.  Gibson  t. 
Gibson,  43  Wis.  23,  84,  28  Am.  Rep.  627. 
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A  bequest  ef  *^rt)OCk  owned  by  me^  Is 
solBclent  to  render  tbe  bequest  spedflc,  and 
t»  abow  tbat  testator  Intended  to  dOTise  the 
q)eciflc  property,  and  not  a  quantity  or  9^9- 
dee  of  the  thing  bequeathed.  Norris  t. 
Thompson's  Bx'rs*  18  N.  J.  Bq.  (1  O.  B. 
Green)  218,  222. 

"Owned  by  them,"  as  used  in  a  deed 
cosreying  a  title  in  fee  simple  to  certain 
land,  and  describing  the  same  as  that  part 
of  lot  44  owned  by  the  Tendors,  are  '*mere 
words  of  description,  and  not  of  restriction, 
and  would  not  confine  the  yendee  to  what 
the  vendor  owned,  if  it  is  less  than  the 
amount  indicated,  but  he  had  a  right  to  the 
wbole  according  to  the  lines  mentioned." 
Gbampion  t.  White  (N.  Y.)  ft  Cow.  509,  612. 

In  a  policy  of  fire  Insurance  on  carpets, 
describing  them  with  relation  to  the  insured 
u  their  own,  or  held  by  them  In  trust, 
•\>wn''  is  broad  enough  to  cover  everything 
answering  the  description  and  intended  to 
be  covered,  but  the  property  and  interest 
thtf  word  Is  Intended  to  cover  must  be 
averred  and  proved.  The  word  "owners" 
does  not  necessarily  cover  all  owners.  The 
parties  insured  by  such  general  terms  are 
only  those  for  whom  the  Insurance  was  in- 
tended. Richardson  v.  Home  Ins.  Co.,  47 
N.  Y.  Super.  Ct  (15  Jones  &  a)  188,  164. 


As  absoliit*  I 
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The  word  "own,"  in  Comp.  LaWs,  1 8883, 
providing  that  each  stockholder  of  a  cor- 
poration shall  be  entitled  to  as  many  votes 
u  he  or  she  may  own  shares  of  stock,  does 
not  require  that  a  person  having  stock  shall 
be  the  absolute  owner  thereof,  but  stock 
which  has  been  legally  transferred  by-  a 
tether  to  hie  scmi  in  order  to  make  the  son 
eligible  for  a  corporate  office  makes  the 
ion  an  owner,  within  the  meaning  of  the 
statute.    State  v.  Leete.  10  Nev.  242,  248. 

"Own,"  as  used  in  the  description  of  s 
deed  conveying  all  the  land  •'which  I  own 
in  said  town,**  means  all  the  lands  claimed 
and  possessed  by  the  grantor,  and  includes 
land  conveyed  to  him,  but  to  which  he  did 
not  appear  to  have  any  title  by  record,  or 
any  other  than  a  title  acquired  by  posses- 
sion. Field  ▼.  Huston,  21  Me.  (8  Shep.)  69, 
74. 

A  public  highway  Is  not  a  public  work 
•wned  by  a  dty  or  town,  within  8t  1882, 
e.  270,  providing  that  a  person  to  whom  a 
debt  is  due  for  labor  on  such  public  work 
shall  have  a  right  of  acti<»  therefor  against 
the  city.  In  no  proper  sense  can  the  public 
wa>d  be  said  to  be  "owned"  by  the  town, 
within  the  ordinary  meaning  of  such  word. 
McHcgh  V.  City  of  Boston,  68  N.  B.  906, 
m,  178  Blass.  406. 


"Owned,**  as  used  in  a  mortgage  of  land, 


owned  by  me,"  must  be  construed  as  mean- 
ing '^11  the  land  now  owned  by  me,"  which 
is  equivalent  to  "all  the  land  which  I  have 
not  heretofore  conveyed."  Fitzgerald  v. 
Ubby,  7  N.  B.  919,  142  Mass.  246. 

As  used  In  a  power  of  attorney  to  sell 
real  estate,  "I  own"  means  present  posses- 
sion or  ownership,  as  distinguished  from 
that  which  is  to  be  acquired  in  the  future. 

I  Weare  v.  wmiams»  62  N.  W.  828,  832»  86 

!  Iowa,  268. 

I     Leasehold  Interest. 

I         As  used  in  Rev.  8t  I  8838,  providing 
I  that,  when  the  tracks  of  two  railroads  cross 
I  each  other  or  in  any  way  connect  at  a  com- 
mon grade,  the  crossing  shall  be  made  and 
kept    in    repair,    and    watchmen    retained 
!  thereat,  at  the  joint  expense  of  the  com- 
>  panics   owning   the   tracks,   6ependB   some- 
;  what  for  its  signification  upon  the  connec- 
.  tion  in  which  it  is  used.    "To  own"  is  de- 
fined "to  hold  as  property;  to  have  a  legal 
■  or  rightful   title  to;   to  have;  to  possess." 
;  And  an  owner  is  one  who  owns;  a  rightful 
'  proprietor.     Tbe   owner  is  not   necessarily 
;  one  owning  the  fee  simple^  or  one  having 
in   the  property  the  highest  estate  it  will 
admit  of.    One  having  a  lesser  estate  may 
be   an  owner,  and,   indeed,   there  may  be 
different  estates  in  the  same  property  vested 
in  dlflferent  persons,  and  each  be  an  owner 
thereof.     Lessees  <verating  a  railroad  are 
companies  owning  the  tracks  of  the  roads 
operated  by  them,   in  the   sense  in  which 
that  phrase  is  used  in  the  statute.     Balti- 
more ft  O.  B.  Co.  T.  Walker,  18  N.  B.  476, 
48a  46  Ohio  St  677. 

A  corporation  owning  a  railroad  in  Con- 
necticut, running  from  the  southern  line 
of  that  state  to  the  Massachusetts  line  on 
the  north,  which  takes  a  perpetual  lease  on 
a  fixed  rent  of  two  Massachusetts  roads, 
one  connecting  at  the  state  line  with  its 
own  road,  and  the  other  with  the  latter  at 
its  northern  terminus,  thereafter  operating 
the  two  roads  in  Massachusetts  as  if  they 
I  were  its  own  property,  and  the  three  roads 
'  one  entire  road,  is  not  to  be  regarded  as 
I  owning  the  Massachusetts  roads,  within  the 
meaning  of  Act  1876,  providing  that  where 
only  a  part  of  a  railroad  lies  in  the  state 
the  company  owning  sucjti  road  shall  pay  1 
per  cent,  of  such  proportion  of  the  valuation 
as  the  length  of  its  road  lying  in  the  state 
l>ears  to  the  entire  length  of  the  road.  State 
V.  Housatonlc  B.  Ck>.,  48  Oonn.  44,  64. 

OWH  AOOOITlfT. 

In  her  own  name  and  on  her  own  ac- 
count, see  "Own  Nam«." 

OWH  AKD  OGGUPT. 

Where  a  homestead  exemption  statute 


describing  the  land  conveyed  as  "all  the  land    authorized  the  exemption  to  a  householder 
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who  owned  and  occupied  the  same,  the  tain 
"owned  and  occupied"  ahoold  be  constroed 
to  mean  ownership  coupled  with  reaidence, 
and  therefore  could  not  include  the  right 
of  an  adult  son,  having  a  family  of  his  own, 
who  was  engaged  in  cultiyating  a  distant 
farm,  to  his  interest  in  homestead  property 
occupied  by  his  father's  widow,  though  he 
occasionally  occupied  the  homestead  Jointly 
with  his  mother,  and  had  some  of  his  fur- 
niture stored  there.  Brokaw  t.  Ogle,  48 
N.  E.  394,  3d7,  170  lU.  llfi. 

OWH  MEMBEBS. 

A  city  charter  providing  that  the  mayor 
and  aldermen  of  the  city  shall  constitute 
the  common  council  thereof,  and  that  the 
common  council  shaU  be  the  judge  of  the 
election  and  qualification  of  its  own  mem- 
bers, does  not  include  the  mayor.  Garside 
y.  City  of  Gohoes,  12  N.  Y.  Supp.  182,  ld6» 
68  Hun,  605. 

OWN  NAME. 

The  use  of  the  phrase  'In  her  own 
name*'  in  Rev.  St  c.  61,  8  4,  providing  that 
a  married  woman  shall  be  liable  for  all  her 
debts  contracted  before  marriage,  and  for 
debts  contracted  afterwards  in  her  own 
name  for  any  lawful  purpose,  seemed  to  in- 
dicate that  the  wife's  power  to  contract  Is 
not  unlimited;  that  it  is  confined  to  her 
separate  business  or  estate.  Haggett  v. 
Hurley,  40  Atl.  561,  565,  91  Me.  542,  41  L. 
R.  A.  362.  But  the  statute  does  not  prevent 
a  wife  from  contracting  with  her  husband, 
or  joining  with  her  husband  in  contracts 
with  other  parties,  nor  in  becoming  a  surety 
for  a  husband,  nor  making  contracts  through 
him  as  her  agent  Peaks  v.  Hutchinson,  53 
AU.  38,  39,  96  Me.  530,  59  L.  R.  A.  279  (dt- 
iBg  Haggett  V.  Hurley,  91  Me.  542,  40  Atl. 
561,  41  L.  R.  A  862). 

The  words  "in  his  own  name"  In  Rev. 
St  S  784  [TJ.  S.  Comp.  St  1901,  p.  607],  pro- 
viding that  suit  can  be  brought  by  a  party 
injured  by  a  breach  of  a  United  States  mar- 
shal's bond,  **in  his  own  name  and  for  his 
own  use,"  should  be  construed  to  mean 
that,  instead  of  suing  in  the  name  of  the 
United  States,  the  obligee  of  the  bond,  a 
private  party  can'  sue  in  his  own  name. 
Bollin  v.  Blythe  (U.  S.)  46  Fed.  181,  183. 

A  Chinaman  claiming  to  be  a  merchant 
and  making  application  for  entrance  into 
the  United  States  on  the  ground  that  he  was 
formerly  engaged  in  this  country  as  a  mer- 
chant, is  required  by  Act  Nov.  3,  1893  (28 
Stat  7),  to  establish  by  the  testimony  of 
two  credible  witnesses,  other  than  Chinese, 
(1)  that  he  was  engaged  in  this  country  in 
buying  and  selling  merchandise;  (2)  at  a  fixed 
place  of  business;  (3)  that  the  business  was 
conducted  in  his  own  name,  etc.    Proof  that 


Quan  Gin  waa  a  member  of  a  firm  doing 
business  under  the  name  of  Yow  Kee  &  Co- 
is  not  sufficient  to  entitle  him  to  admission 
to  the  country.  A  Chinese  person  does  not 
bring  himself  within  the  statutory  deflnitioB 
of  'inerchanf  unless  he  conducts  his  hvuA- 
ness  either  in  his  own  name,  or  in  a  firm 
name  of  which  his  own  is  a  part  The  re- 
quirement that  a  merchant  must  conduct  the 
business  in  his  own  name  can  have  but 
one  purpose,  to  wit,  that  he  who  is  a  mer- 
chant in  fact  should  also  be  known  to  be  such 
by  the  parties  with  whom  he  deals,  and  by 
the  public  generally.  That  purpose  could 
readily  be  defeated  If  it  were  possible  to 
conceal  his  Identity  by  trading  under  an 
assumed  name  or  the  disguise  of  a  "Co.** 
In  re  Quan  Oln  (U.  S.)  61  Fed.  395,  397. 

The  phrase  "in  his  own  name,  veitbont 
any  such  addition,"  in  Code,  f  1300,  re- 
quiring persons  doing  business  as  agents, 
factors,  partnerships,  etc.,  to  designate  the 
nature  of  the  business  by  the  words  "agents, 
factors,  and  company,"  and  making  the 
property  of  any  such  person  liable  for  any 
debts  contracted  if  he  transacts  business  in 
his  own  name  without  any  such  addition,  1 
designed  to  meet  the  case  of  one  who  trans- 
acts business  without  any  such  addition  and 
not  In  the  name  of  some  other  person  than 
himself,  who  is  the  real  owner.  Whoever 
transacts  business  without  doing  it  in  the 
name  of  pother  does  it  in  his  own  name 
and  character  necessarily.  The  statute  does 
not  mean  that  it  shall  be  defeated  by  the 
easy  disguise  of  a  fictitious  name  or  the  real 
name  of  one  not  the  owner  or  evaded  by  the 
artful  dodge  of  not  using  any  name  at  all. 
Hamblet  t.  Steen,  4  South.  431.  483,  66  Mlaa 
474. 

The  statute  In  relation  to  married  women 
as  sole  traders,  providing  that  any  married 
woman  shall  have  the  right  to  carry  on  and 
transact  business  under  "her  own  name  and 
on  her  own  account"  by  making  a  declara- 
tion of  her  Intention  before  any  person  au- 
thorized to  take  acknowledgements  of  con- 
veyances, etc.,  means  that  she  must  make  a 
declaration  stating  that  she  Intends  to  carry 
on  business  not  only  "in  her  own  name," 
but  "on  her  own  account"  Both  of  these 
terms,  are  natural,  and  each  is  essential  to 
the  validity  of  her  declaration.  They  are  not 
synonymous.  The  one  term  does  not  pre- 
sume the  other,  for  she  might  transact 
business  in  her  own  name,  and  not  on  her 
own  account,  or  vice  versa.  Manton  t.  Tyler, 
1  Pac.  743,  744,  4  Mont  364. 

OWH  PREMISES. 

"Own  premises,"  as  used  In  Pen.  Code, 
art  319,  providing  for  the  punishment  of  any 
poBon  carrying  a  weapon,  except  <xl  his 
own  premises,  cannot  be  construed  to  in- 
clude permises  which  were  in  the  possession 
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of  a  tenant  imdisr  aa  unexpired  leaae  oon- 
talnlng  no  reaeryatton*  autlioiixlng  the  own- 
er to  enter  upon  tbe  premlaea.  Zallnar  t. 
State,  15  Tex.  App.  28.  24. 

The  phrase  "own  premlaeir  does  not  ap- 
ply to  the  common  stairway  oi  a  building, 
on  the  upper  floor  of  which  a  defendant  and 
other  persons  rent  and  occupy  offices  for 
business  purposes,  as  used  in  Blanal  Dig. 
f  1907,  making  the  carrying  of  weapons  a 
misdemeanor,  except  upon  the  defendant's 
own  premises.  CUark  t.  Btate^  4  a  W.  668, 
m  Ark.  174. 

OWV  VBOPEB. 

''Own  proper,"  as  used  in  St  17D8,  I  84, 
proYiding  that  where  a  feme  sole  ia  or  shall 
be  possessed  of  any  slave  as  of  her  own 
proper  slave  or  slaves,  the  same  shall  ac- 
cnie  to,  and  be  absolutely  vested  in,  her  hus- 
band when  she  marry,  imports  a  possession 
fua  jure,  as  contradistinguished  from  a  trust 
or  possession  en  autre  droit  Hykes  v. 
White's  Adm'r,  80  Ky.  a  J.  J*  Marsh.)  184, 
13S. 

OWH  BIGHT. 

"In  his  own  right*  at  used  In  Rev.  8t 
1841,  c  106,  §  18,  as  amended  by  Act  April 
14,  1841,  e.  106,  §  16,  providing  that  the  es- 
tate of  a  deceased  person  shall  be  settled  in 
another  county  whenever  the  Judge  of  pro- 
bate shall  be  interested  therein  in  his  own 
right  means  the  direct  personal  interest  pre- 
Tiously  described  in  the  statute  as  that  of 
an  '*heir,  l^^tee,  creditor,  or  debtor."  In  rt 
Marston.  8  AtL  87,  89,  79  Me.  26. 

Where  a  person  enters  upon  land  as  a 
tenant  in  common,  his  claim  of  a  right  to 
occupy  It  in  his  own  right  does  not  neces- 
larUy  imply  that  he  asserts  a  right  to  the 
portion  of  the  land  occupied  by  him  adverse- 
ly to  the  riglits  of  his  co-tenant  Teal  v. 
Terrell,  68  Tex.  267.  262. 

Comp.  8t  c.  17,  §  1,  cl.  4,  as  amended  In 
1856,  which  provides  that  every  person  of 
hiU  age,  who  shall  reside  in  any  town  In  this 
itate,  and  whose  ratable  estate  held  '*in  his 
own  right**  shall  be  listed  at  the  sum  of  93 
or  1^>ward  for  five  successive  years,  shall 
kaye  a  settlement  in  such  town,  '^refers  to 
the  title  which  the  party  has  in  the  estate 
—not  necessarily  a  title  in  form,  but  one 
▼hich  he  may  assert"  Town  of  Newfane 
T.  Town  of  Somerset  49  Vt  411,  414. 

The  phrase  ''own  right"  in  Gen.  St  c 
19,  i  1,  subd.  4,  providing  that  a  legal  settle- 
ment may  be  gained  in  a  town,  where  a  per- 
son of  full  age  resides  in  the  town,  and 
▼hose  ratable  estate,  "held  in  his  own  right" 
flball  be  set  in  the  grand  list  of  such  town  at 
the  sum  of  $3  or  upwards  for  five  years  in 
succession,  should  be  construed  to  include  a 


holding  of  a  farm  by  <«e  under  a  bond  con- 
ditioned that  he  should  have  a  deed  there- 
of on  the  payment  of  the  sums  spedfled  in 
it  Town  of  Weston  v.  Town  of  Landgrove, 
63  Vt  876,  377. 

Const  art  2,  f  1,  providing  that  no  per- 
son is  a  legal  voter  unless  he  is  possessed  in 
his  own  right  of  real  estate  of  a  certain  val- 
ue, being  an  estate  in  fee  simple,  fee  tail  for 
the  life  of  any  other  person,  or  an  estate  in 
reversion  or  remainder,  which  qualifies  no 
other  person  to  vote,  means  an  estate  which 
the  party  holds  beneficially  for  himself,  and 
not  simply  as  trustee  or  custodian.  In  re 
Horgan,  18  AtL  279,  281,  16  a.  L  642. 

As  eroatlng  separate  estate* 

The  conveyance  of  land  to  a  married 
woman  "in  her  own  right"  is  not  a  sufficient 
conveyance  of  it  to  her  sole  and  separate 
use,  free  from  the  interference  or  control  of 
her  husband,  within  the  meaning  ot  St  1846, 
c.  206, 1  8.  MerriU  t.  BuUock,  106  Mass.  488, 
489. 

"Own  right"  as  used  In  a  grant  of  prop- 
erty to  a  married  woman  in  her  own  rights 
means  to  her  own  use  and  benefit  and  not 
that  the  grantee  should  have  a  separate  es- 
tate in  the  property.  Grand  Gulf  Bank  v. 
Barnes,  10  Miss.  (2  Smedes  &  M.)  166,  186. 

A  testator,  by  making  a  bequest  to  two 
daughters  of  realty  and  personalty  'in  their 
own  rights,"  did  not  create  separate  estates 
which  will  deprive  their  future  husbands  of 
marital  rights  In  the  property.  Hart  t. 
Leete,  16  S.  W.  976^  977,  104  Ma  816b 


OWHBIOHT 

Where  a  will  devised  an  of  tbe  proper- 
ty of  the  testator,  both  real  and  personal,  to 
his  wife  for  life,  with  remainder  to  the  i»- 
sue  of  the  marriage  living  at  her  death,  and 
in  default  of  such  issue  to  his  own  right 
heirs,  the  testator  meant  by  the  use  of  the 
words  "own  right  heirs"  such  persons  as 
were  his  heirs  by  the  laws  of  Pennsylvania, 
where  the  will  was  made,  and  such  persons 
were  his  brothers  and  slaters  of  the  full 
blood,  to  the  exclusion  of  brothers  and  sis- 
ters of  the  half  blood.  Querard  t.  Guerard, 
73  Ga.  606,  6ia 

OWH  U8B. 

Where  a  marriage  settlement  contained 
a  limitation  "to  the  executors"  or  assigns  of 
the  settlor,  to  and  for  his  and  th^  "own 
use  and  benefit"  the  words,  though  strong, 
as  showing  that  the  executors  were  entitled 
to  take  beneficially,  will  not  be  so  construed 
where  the  opposite  intention  is  shown  by  the 
entire  context  Hames  t.  Hames,  2  Keen, 
646,  662. 
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The  phrase  "for  his  own  use,"  in  Rev. 
St  I  764  [U.  S.  Ck>mp.  St  1901,  p.  607],  pro- 
viding that  suit  can  be  brought  by  a  party 
Injured  by  a  breach  of  a  United  States  mar^ 
shal's  bond  **in  h!s  own  name  and  for  his 
own  use/'  should  be  construed  to  mean  that 
the  benefit  of  the  suit  would  inure  prlmar^ 
Uy  not  to  all  persons  injured,  but  to  him 
solely.  Bollln  v.  Blythe  <U.  S.)  46  Fed.  181, 
183. 

A  conveyance  of  a  fall  fee  simple  to 
premises,  reserving  to  the  grantor,  his  heirs 
and  assignees,  a  free  toleration  of  getting 
''coal  for  their  own  use,"  does  not  necessar^ 
ily  or  naturally  mean  getting  coal  for  the 
market  or  the  exclusive  right  to  get  all  the 
coal  underlying  the  tract  On  the  other 
band,  the  words  are  capable  of  being  under- 
stood as  meaning  supplying  the  personal 
needs  of  the  grantor,  his  heirs  and  assignees, 
for  fuel  from  the  coal  granted  by  the  deed. 
This  is  the  plain,  natural  meaning  of  the 
words  employed,  when  read  in  connection 
with  the  deed  in  which  they  are  found.  Al- 
gonquin Goal  Go.  V.  Northern  Coal  &  Iron 
Co.,  29  Aa  402,  40a,  162  Pa.  114. 

A  will  giving  testator's  wife  the  stock 
— horses,  mules,  cattle,  and  hogs — ^and  pro- 
visions, as  she  may  want  '*for  her  own  use'* 
during  her  natural  life,  does  not  limit  her 
interest  in  the  property,  but  refers  to  the 
amount  and  quality  of  the  stock,  plantation, 
tools,  and  furniture  which  she  might  need 
in  operating  the  farm  and  keeping  up  the 
establishment  as  he  left  it  at  his  death.  It 
merely  indicates  how  much  of  the  stock  she 
was  to  take.  Roundtree  t.  Boundtree»  2  S. 
BL  474,  475,  26  S.  0.  450. 

As  ereatlaiB  sepaxmte  estate. 

A  bequest  to  a  married  woman  for  her 
own  use  is  equivalent  to  a  bequest  to  her 
for  her  separate  use,  and,  in  an  action  by  the 
husband  and  wife  for  the  legacy,  a  debt  due 
by  the  husband  to  the  testator  cannot  be  set 
off  against  it  If  by  such  bequest  it  had 
been  intended  merely  to  give  the  legacy  sub- 
ject to  the  marital  rights  of  the  husband,  it 
would  have  been  sufficient  to  say,  "I  give  it 
to"  the  wife,  but  the  addition  of  the  words 
'*for  her  own  use"  is  tantamount  to  saying 
**not  for  the  use  of  her  husband,"  because, 
if  it  was  for  his  use,  it  could  not  be  for  her 
own  use.  If  the  legacy  were  to  be  deduct- 
ed from  the  debt  of  the  husband  to  the  tes- 
tator, the  legatee  would  have  no  use  what- 
ever of  it  Jamison  v.  Brady  (Pa.)  6  Serg. 
&  R.  466,  467,  9  Am.  Dec.  460. 

A  legacy  given  to  a  married  woman  for 
her  own  use,  and  at  her  own  disposal,  vests 
In  her  a  separate  estate.  Prichard  v.  Ames, 
1  Turn.  &  R.  222,  223. 

A  gift  or  bequest  to  a  married  woman 
after  marriage,  giving  her  property  to  **her 


own  use  during  life,  independent  of  her  hos- 
band,"  is  to  be  construed  to  exclude  tbe 
marital  rights  of  the  husband,  and  tbe  prc4>- 
erty  will  be  for  her  exclusive  use.  Glark  t. 
Maguire,  16  Mo.  302,  814  (citing  Story,  ISq. 
I  1382). 

In  Jamison  v.  Brady  (Pa.)  6  Serg.  A  B. 
466,  9  Am.  Dec.  460,  where  a  testator  i^ave 
to  his  sister,  who  was  intermarried  -with 
Brady,  a  legacy  for  her  own  use,  the  use  of 
the  phrase  "for  her  own  use"  was  held  to 
be  tantamount  to  saying  "not  for  the  use  of 
her  husband,"  because,  if  it  was  for  his  use, 
it  could  not  be  for  her  own  use.  Heck  t. 
Glippenger,  6  Pa.  886,  388. 

A  deed  executed  by  a  feme  sole  the  day 
before  her  marriage  with  an  insolvent  man, 
conveying  all  her  property,  real  and  person- 
al, to  a  trustee,  in  trust  that  ''he  shall  per- 
mit her  to  remain  in  quiet  and  peaceable 
possession  of  the  same,  and  take  the  profits 
thereof  to  her  own  use  and  benefit  during 
her  natural  life,  and  at  her  decease  to  de- 
scend and  go  to  her  heirs  absolutely  forev- 
er," does  not  exclude  the  husband's  marital 
rights.  The  force  of  the  word  "own"  has 
been  often  considered  in  this  connection,  and 
sound  criticism  has  pronounced  that  it  can- 
not be  held  to  be  equivalent  to  "sole  or  sep- 
arate." It  does  not  point  at  the  marital 
rights,  as  these  do.  To  say  "We  take  prop- 
erty to  our  own  use,"  seems  mainly  intend- 
ed to  negative  the  idea  that  we  are  taking 
it  for  another,  with  some  trust  or  agency. 
"To  have  and  hold  the  same  to  his  own  prop- 
er use  and  behoof'  are  words  to  be  found  In 
almost  every  deed  a  man  takes  to  himself 
for  land  in  fee  simple,  or  absolute  bill  of 
sale  of  chattels.  It  is  a  common  sort  of  tau- 
tology, more  used  for  sound  and  emphasis 
than  to  express  any  special  quality  of  own- 
ership, out  of  the  ordinary  way.  **To  his 
use,"  "To  his  own  use,"  ''To  his  own  proper 
use  and  behoof — ^what  are  they  but  the 
same  thing?  The  meaning  of  the  first  words 
is  not  amplified  in  the  least  when  we  get  to 
the  last  There  are  more  words,  but  that  Ib 
all.  Yon  gather  no  new  idea,  liitcheil  t. 
Gates,  28  Ala.  438,  446,  447. 

OWNER. 

See  "Absolute  Own^r^;  •'Acting  Own- 
er" ;  "Former  Owner" ;  "General  Own- 
er" ;  "Joint  Owners" ;  "Managing  Own- 
er"; "Mill  Owner":  "Original  Own- 
ers"; "Reputed  Owner";  "Riparian 
Proprietor";  "Shore  Owner";  "Sole 
Owner";  "Special  Owner." 
Abutting  owner,  see  "Abutting.'' 
Owner  or  otherwise,  see  "Otherwise." 

"The  popular  definition  of  the  word 
'owner'  is  the  right  to  own ;  exclusive  right 
of  possession;  legal  or  Just  claim  or  title; 
proprietorship."  Woodward  v.  Republic  Fire 
Ins.  Go.  (N.  Y.)  82  Hun,  365,  368. 
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*^%e  owner  <tf  property  is  one  who  has 
dominion  of  a  thing,  real  or  personal,  cor- 
poreal or  Incorporeal,  which  he  has  the  right 
to  enjoy  and  to  do  with  it  as  he  pleases — 
either  to  spoil  or  destroy  it  as  far  as  the  law 
permits— unless  he  be  prevented  by  some 
agreement  or  covenant  which  restrains  his 
right"  Garver  v.  Hawkeye  Ins.  Co.,  28  N. 
W.  655,  566,  69  Iowa,  202;  McLain  v.  Mari- 
de,  83  N.  W.  85,  87,  60  Neb.  353;  Territory 
T.  Toong,  2  N.  M.  93;  Turner  v.  Cross,  18 
S.  W.  578,  580,  88  Tex.  218,  15  L.  R.  A.  263 ; 
Dow  V.  Gould  &  Curry  Silver  Min.  Co.,  81 
Cai.  629,  649;  Directors  of  Fallbrook  Irr. 
Dist  V.  Ablla,  39  Pac.  794,  796,  106  Cal.  355 ; 
Larimer  County  Ditch  Co.  v.  Zimmerman,  84 
Pac  1111,  1112,  4  Colo.  App.  78 ;  Johnson  v. 
Crookshanks.  21  Or.  339,  28  Paa  78 

An  owner  Is  one  who  has  dominion  over 
that  which  is  the  subject  of  the  ownership. 
He  has  the  right  to  make  such  use  of  it,  con- 
■istently  with  the  rights  of  others,  as  he  may 
see  fit  The  ownership  may  extend  to  the 
entire  thing,  or  may  be  limited  to  an  inter- 
est in  it,  and  whatever  Is  the  subject  of  the 
ownership  Is  held  by  the  owner  for  his  own 
individual  benefit  Florman  v.  School  Dist 
Na  11,  40  Pac  469,  6  Colo.  App.  819. 

The  word  "owner,"  as  applied  to  land, 
bu  no  fixed  meaning  which  can  be  declared 
to  be  applicable  under  all  circumstances,  and 
as  to  any  and  every  enactment.  It  usually 
denotes  a  fee-simple  estate,  but  it  has  l>een 
defined  to  be  "one  who  has  the  usufruct  con- 
trol, or  occupation  of  land,  with  a  claim  of 
ownership,  whether  his  interest  be  an  abso- 
lute fee  or  a  less  estate."  Coombs  v.  People, 
M  N.  B.  1056,  1057,  198  111.  586. 

An  owner,  according  to  Black's  Diction- 
ary, is  a  person  in  whom  is  vested  the  owner- 
ihip,  dominion,  or  title  of  property.  It  is  de- 
fined by  Webster  as  one  who  owns;  a  right- 
ful proprietor;  one  who  has  the  legal  or 
rightful  title,  whether  he  is  the  possessor  or 
not  It  is  a  sufficient  allegation  of  ownership 
in  an  action  of  ejectment  to  authorize  proof 
of  any  right  to  property,  general  or  special. 
Atwater  v.  Spalding,  90  N.  W.  370,  371,  86 
Minn.  101,  91  Am.  St  Rep.  331. 

Code  Civ.  Proc.  f  2140,  defines  the  word 
"owner"  thus:  "Every  person,  Including 
guardians  of  minors,  married  women  and  any 
company  or  corporation  any  tenants  or  les- 
sees for  whose  use,  benefit  or  enjoyment  any 
property,  building,  structure,  or  improvement 
mentioned  In  this  chapter  is  constructed,  re- 
paired, or  altered,  is  deemed  the  owner  there- 
of for  the  purpose  of  this  chapter."  Missoula 
Mercantile  Co.  v.  O'Donnell,  60  Pac.  991,  998, 
24  Mont  65. 

By  statute  the  term  ••owner,"  with  re- 
spect to  condemnation  proceedings,  is  defined 
to  mean  all  persons  having  any  interest,  es- 
tate, or  easement  in  the  property  to  be  tak- 


en, or  any  lien,  charge,  or  incumbrance  there- 
on. In  re  Opening  of  Oneida  St,  49  K.  Y. 
Supp.  828,  832,  22  Misc.  Rep.  235. 

The  words  "owner,  resident,  or  house- 
holder,*' as  used  in  the  homestead  statute  to 
describe  the  persons  entitled  to  the  home- 
stead exemption,  are  not  limited  to  married 
men;  and  therefore  a  widower  whose  chil- 
dren are  all  married  and  away  from  home, 
and  who  has  rented  the  premises  claimed  as 
his  homestead,  but  who  still  boards  and  lodg- 
es in  the  house,  is  entitled  to  the  homestead 
exemption.    Myers  v.  Ford,  22  Wis.  139,  141. 

The  word  "owner,"  as  used  In  Bums* 
Rev.  St  1894^  I  782  (Homer's  Rev.  St  1897, 
I  770),  which  provides  that  lands  sold  under 
a  judgment,  when  redeemed  by  the  owner, 
shall  be  subject  to  resale  to  pay  an  amount 
remaining  unpaid  on  such  Judgment,  means 
any  owner  of  the  real  estate  whose  interest 
is  subject  to  payment  of  the  Judgment  with- 
out regard  to  whether  or  not  he  Is  the  Judg- 
ment debtor,  or  claims  under  him.  Lem- 
mon  T.  Osbom.  54  N.  B.  1058»  1060,  153  Ind. 
172. 

Under  St  1888^  c.  890,  I  40,  providing 
that  if  taxes  are  not  paid,  the  whole  of  the 
land  may  be  sold,  and,  after  the  taxes  and 
charges  are  paid  therefrom,  the  city  or  town 
shall  pay  the  balance  to  the  owner  of  the 
estate  on  demand,  the  word  "owner"  means 
the  owner  at  the  time  of  the  sale,  and  not  the 
owner  at  the  time  of  the  assessment 
Worcester  v.  City  of  Boston,  60  N.  B.  410,  411, 
179  Mass.  41. 

"Owner  of  the  land,"  as  used  in  Rev.  St 
c  117,  S  7,  directing  that  the  court  shall  order 
notice  of  the  filing  of  a  petition  for  a  mechan- 
ic's lien  to  be  given  to  the  owner  of  the  land, 
means  the  contractor— the  debtor— the  party 
who  procures  the  work  to  be  done,  by  which 
various  designations  the  same  person  is  •in- 
tended, such  is  the  party  intended  to  be  the 
defendant  and  to  be  summoned  in  the  suit 
Howard  v.  Robinson,  69  Mass.  (5  Cush.)  119, 
122. 

In  an  action  under  Rev.  St  1889,  8  4612, 
authorizing  a  recovery  against  the  owner  or 
keeper  of  dogs  for  damages  for  stock  killed 
or  maimed  by  such  dogs,  an  instruction  was 
given,  and  approved  on  appeal  stating  that 
the  words  "owner  and  keeper"  meant  one 
who  actually  owns  or  claims  to  own  a  dog, 
or  who  maintains  or  controls  and  uses  the 
dog  of  another.  Jacobsmeyer  v.  Poggemoel- 
ler,  47  Mo.  App.  560,  663. 

The  remedy  against  the  "owner  or  oc- 
cupant" in  Rev.  St.  c.  14,  §  16,  providing  that, 
"when  any  source  of  filth  or  other  cause  of 
sickness  is  found  on  private  property,  the 
owner  or  occupant  thereof  shall,  within  24 
hours  after  notice,"  etc.,  at  his  own  expense, 
remove  or  discontinue  it — ^all  expenses  of  re- 
moving the  same  by  the  committee  or  officer 
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of  the  town,  in  case  of  failure  to  comply  with 
the  notice,  to  be  paid  by  such  owner  or  occu- 
pant— would  be  construed,  In  common  par- 
lance, to  be  against  either,  at  the  option  of 
the  officer,  as  he  should  decide  as  to  the  re- 
sponsibility of  the  respective  parties.  An 
owner  of  land  is  liable  under  this  section  for 
the  expense  of  removing  a  nuisance  there- 
from, although  a  tenant  for  a  term  of  years 
caused  the  nuisance,  and  continued  to  be  the 
occupant  of  the  premises  under  his  lease 
when  the  nuisance  was  removed.  City  of 
Bangor  v.  Rowe,  67  Me.  436,  439. 

Under  Act  May  2,  1834,  S  12,  '*to  provide 
for  supplying  the  city  of  New  York  with  wa- 
ter," and  authorizing  the  water  commission- 
ers to  enter  upon  land  and  agree  with  the 
owner  of  any  property  which  may  be  re- 
quired as  to  the  amount  of  compensation  to 
be  paid  to  him,  the  word  **owner"  means  the 
person  or  persons  who  represent  a  particular 
piece  of  property,  where  there  is  a  unity  of 
possession.  Dyckman  v.  City  of  New  York 
(N.  Y.)  7  Barb.  498,  506. 

In  the  provisions  of  the  revenue  laws  of 
the  United  States  which  require  the  delivery 
of  distilled  spirits  by  the  government  ware- 
housemen to  the  owner  when  the  tax  is  paid, 
Congress  merely  intended  by  the  use  of  a 
general  word  of  description  to  designate, 
without  drcumlocation  or  needless  specifi- 
cation, any  person  who  upon  the  payment  of 
the  government  dues  Is  in  law  entitled  to  the 
possession  of  the  goods.  Conrad  y.  Fisher, 
37  Mo.  App.  352,  8  L.  R.  A.  147. 

The  term  "owner,"  as  used  in  determin- 
ing who  may  redeem  from  tax  eale,  has  been 
construed  to  include  mortgagees,  judgment 
creditors,  and  holders  of  contingent  interests 
in  the  lai^id  affected  by  the  sale.  Lane  v. 
Wright,  96  N.  W.  902,  903,  121  Iowa,  376. 

The  word  "owner,"  as  used  In  an  act  re- 
lating to  municipal  liens,  means  the  person 
or  persons  in  whose  name  the  property  is 
registered,  if  registered  according  to  law,  and 
in  all  other  cases  means  any  person  or  per- 
sons in  open,  peaceable,  and  notorious  pos- 
session of  the  property,  as  apparent  owner  or 
owners  thereof,  if  any,  and,  if  not,  then,  the 
reputed  owner  or  owners  thereof  In  the  neigh- 
borhood of  such  property.  P.  &  L.  Dig.  Laws 
Pa.  1897,  vol.  4,  col.  1269,  S  55. 

As  used  in  the  chapter  relating  to  do- 
mestic animals,  the  term  ''owner,"  used  with 
reference  to  animals,  means  any  one  entitled 
to  the  present  possession  thereof — ^the  one 
having  care  or  charge  of  them — and  the  per- 
son holding  the  legal  title  to  them,  and,  as 
to  land,  the  person  having  title  thereto,  or 
the  lessee  or  occupant  thereof.  Oode  Iowa 
1897,  S  2811. 

"Owner,"  as  used  in  the  herd  law  act,  in- 
cludes the  person  entitled  to  the  immediate 
possession  of  the  animal,  and  also  the  per- 


son having  care  or  charge  of  the  same^  and 
also  the  person  having  the  legal  title  there- 
to.   Rev.  St.  Okl.  1903,  {  51. 

"Owner,"  as  used  in  the  herd  la^w  act, 
providing  for  actions  by  the  owners  of  land 
Injured  by  animals  trespassing  thereon,  in- 
cludes the  owner,  homesteader,  tenant^  or 
other  person  in  possession  of  or  cultivating 
the  land  trespassed  upon.  Rev.  St  Okl.  1903, 
S55. 

The  term  "own*,"  as  used  in  the  act  re- 
lating to  mines,  is  defined  to  mean  the  imme- 
diate proprietor,  lessee,  or  occupier  of  any 
coal  mine,  or  any  part  thereof.  Homer'a 
Rev.  St  Ind.  1901,  S  5468. 

The  terms  "owner,"  "owners,"  "lessee," 
"agent,"  or  "operator,"  as  used  in  the  act  re- 
lating to  mines  and  mining,  shall  include  the 
immediate  proprietor,  lessee,  or  occupier  of 
any  coal  mine,  or  any  person  having  on  be- 
half of  any  owner  or  owners  or  lessee  as 
aforesaid  the  care  and  management  of  any 
coal  mine,  or  any  part  thereof.  G^en.  St  Kan. 
1901,  S  4141. 

Any  person,  association  of  persons,  or 
corporation  in  the  peaceable  possession  of 
any  mining  claim  under  claim  or  color  of  ti- 
tle, and  engaged  in  the  mining  and  sale  of 
ores  therefrom,  shall,  as  to  all  persons  pur- 
chasing such  ore  or  ores  in  good  faith,  and 
without  notice  of  the  claim  or  claims  of  any 
other  person,  association,  or  corporation  to 
such  mining  claim  or  claims,  be  deemed  to  be 
the  owner  or  owner  of  such  ore  or  ores.  Any 
person  who,  or  association  or  corporation 
which,  shall  in  good  faith,  and  in  the  usual 
course  of  business,  and  without  notice,  par- 
chase  and  obtain  delivery  of  any  ore  or  ores 
from  any  person,  association,  or  corporation 
in  possession  of  any  mining  claim  or  claims, 
shall  be  deemed  the  owner  or  owners  of  such 
ore  or  ores.  Mills'  Ann.  St  Ck>lo.  1891,  H 
3235,8236. 

The  terms  "owners"  and  "operators," 
as  used  in  the  act  relating  to  mines  and  min- 
ing, mean  any  person  or  body  corporate  who 
is  the  immediate  proprietor  or  lessee  or  occu- 
pier of  any  coal  mine  or  colliery,  or  any  part 
thereof.  The  term  "owner"  does  not  include 
a  person  or  body  corporate  who  merely  re- 
ceives a  royalty,  rent,  or  fine  from  a  coal 
mine  or  colliery,  or  part  thereof,  or  is  mere- 
ly the  proprietor  of  the  mine  subject  to  any 
lease,  grant  or  license  for  the  working  or 
operating  thereof,  or  is  merely  the  ovmer  of 
the  soil,  and  not  Interested  In  the  minerals  of 
the  mine,  or  any  part  thereof.  But  any  con- 
tractor for  the  working  of  a  mine  or  colliery, 
or  any  part  or  district  thereof,  shall  be  sub- 
ject to  this  act  as  an  operator  or  owner,  la 
like  manner  as  if  he  were  the  owner.  P.  &  U 
Dig.  Laws  Pa.  1894,  vol.  2,  coL  8110,  S  198. 

Whenever  the  term  "owner  or  manager" 
is  used  In  the  chapter  relating  to  coal  mines. 
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the  same  shall  Include  lessees  or  other  per- 
sons controlling  the  operation  of  any  mine. 
Rev.  8t  Utah  1898,  S  1625. 

Laws  1881  (Act  March  28)  making  it  the 
duty  of  the  owner,  agent,  or  proprietor  of 
any  coal  mine  to  keep  a  sufficient  supply  of 
timber  when  required  to  be  used  as  props  to 
secure  the  mine  against  caving  in,  etc.,  ex- 
pressly defines  the  word  "owner**  to  mean  the 
immediate  proprietor,  lessee,  or  occupant  of 
any  coal  mine,  or  any  part  thereof.  Leslie 
V.  Rich  Hill  Goal  Min.  Co.,  110  Mo.  31,  41,  19 
8.  W.  808;  Fell  v.  Rich  Hill  Goal  Min.  Co., 
23  Mo.  App.  216. 

The  term  ''owner,**  in  the  PennsylTania 
act  of  March  3, 1871,  requiring  owners  of  coal 
mines  to  ventilate  the  same,  is  defined  by 
tbe  act  itself  to  mean  the  immediate  pro- 
prietor, lessee,  or  occupier  of  the  coal  mine 
or  colliery,  or  of  any  part  thereof;  and  the 
term  "agent,"  in  the  act,  is  defined  as  mean- 
ing any  person  having,  on  behalf  of  the  own- 
er, tbe  care  or  direction  of  any  coal  mine  or 
colliery.  United  States  v.  Gratiot,  89  U.  8. 
(14  Pet)  526,  688^  10  L.  Bd.  678. 

Am  •e«iipier. 

The  word  "owner,**  as  applied  to  realty, 
does  not  necessarily  import  that  the  party  is 
the  occupier  of  the  premises.  Russell  v. 
Stienton,  8  Q.  B.  449,  461. 

Every  person  for  whose  Immediate  use 
and  benefit  any  building,  erection,  or  im- 
provement is  made,  having  the  capacity  to 
contract,  shall  be  Included  in  tbe  word  "own- 
er*'  thereof,  as  used  in  the  act  relating  to 
mechanics'  liens.  Code  Civ.  Proc.  a  D.  1903, 
JTIO. 

The  term  '*owner,  or  reputed  owner,"  as 
used  in  an  act  relating  to  the  powers  of  bor- 
oughs, means  any  person  or  persons  in  open, 
peaceable,  and  notorious  possession  of  prop- 
erty, remaindermen,  or  other  persons  interest- 
ed In  expectancy.  P.  &  L.  Dig.  Pa.  vol  8,  p. 
50,182. 

As  owner  at  the  time  of. 

Rev.  St  c  18,  S  68,  as  amended  by  Acts 
1872,  c.  46»  providing  for  the  recovery  of 
damages  for  an  injury  to  the  owner  of  ad- 
joining land  by  the  raising  or  lowering  of  a 
street  or  way,  applies  to  the  owner  of  the 
property  at  the  time  of  the  injury.  Sargent 
T.  Inhabitants  of  Machlas,  66  Me.  691,  692. 

Under  Act  1864,  making  taxes  a  lien  up- 
on land  throughout  the  state,  and  directing 
that  til  lands  shall  be  assessed  in  the  name 
of  the  owner,  and  declaring  that  any  assess- 
ment of  taxes  against  any  person  qr  persons 
on  account  of  lands  "of  such  person  or  per- 
•oni"--tbat  1%  lands  of  which  he  or  they 
ire  the  owner— shall  be  a  lien  on  the  said 
^nds,  etc,  the  phrase  •'owner  or  owners" 
was  Qied  to  denote  the  owner  of  an  estate  in 


possession  at  the  time  of  the  assessment,  and 
not  a  prior  owner,  or  the  owner  of  an  estate 
In  expectancy,  or  any  executory  or  contin- 
gent interest;  and  the  design  of  the  act  was 
to  make  the  Interest  of  such  owner,  and 
those  claiming  und^  him,  liable  to  the  tax 
assessed.  Hopper  v.  Malleson's  Ex'rs,  16  N. 
J.  Eq.  (1  O.  B.  Green)  382,  387. 

As  payee. 

In  an  action  on  a  written  "promise  to 
pay  steamship  Juda  and  owners  or  order"  a 
certain  sum  of  money  30  days  after  date,  it 
was  claimed  that  the  Instrument  was  not  a 
promissory  note,  and  that  an  indorsee  was 
not  vested  with  the  legal  title  thereto,  on  the 
ground  that  the  name  of  the  payee  did  not 
appear  on  the  face  of  the  note.  In  consider- 
ing this  objection,  the  court  said:  '*Tbe  stat- 
ute does  not  require  that  the  real  name  of 
the  payee  should  be  expressed  in  the  note. 
It  must  contain  a  promise  to  pay  a  person, 
etc.,  but  we  perceive  no  reason  why  such 
person  may  not  be  designated  on  the  face  of 
the  note  under  any  style  or  description  agreed 
on  by  the  parties.  Indeed,  in  the  case  before 
us  it  may  be  said  that  the  term  'owners,'  as 
it  occurs  in  the  note,  sufficiently  indicates  a 
person,  within  the  Intent  of  the  law."  Moor^ 
V.  Anderson,  8  Ind.  18,  22. 

As  Heht  to  possession. 

The  term  "owner,"  as  used  in  the  replev- 
in statute,  is  defined  by  Cobbey,  Repl.  S  633, 
as  meaning  not  the  absolute  and  unqualified 
title,  but  as  meaning  a  right  to  possession. 
"Any  Interest  coupled  with  a  right  of  imme- 
diate possession  constitutes  ownership,  under 
these  statutes."  Therefore  the  failure  of  a. 
complaint  in  a  replevin  action -to  show  right 
to  immediate  possession  to  chattels  on  the 
part  of  the  plaintiff  is  not  supplied  by  aver- 
ment in  the  answer  that  defendant  is  the 
owner  and  entitled  to  immediate  possession. 
W.  W.  Kimball  Co.  v.  Bedfleld,  64  Pac.  216, 
218,  38  Or.  292. 

In  an  action  of  forcible  entry  and  de- 
tainer, an  allegation  that  plaintiff  is  the  own- 
er of  the  premises  therein  described  does  not 
raise  a  question  of  title,  so  as  to  deprive  a 
probate  court  of  jurisdiction;  tbe  word  "own- 
er," as  there  used,  being  merely  descriptive 
of  plaintiff's  right  of  possession,  and  not 
changing  the  character  of  the  action.  Mc- 
Clung  V.  Penny,  69  Pac.  499,  500,  11  Okl.  474. 

Absolute  •*  qvalilLed  owner. 

Laws  1886,  c.  849,  declares  that  a  me- 
chanic's lien  shall  also  attach  to,  and  be  a 
lien  on,  the  real  property  of  any  person  on 
whose  premises  improvements  are  made; 
such  owner  having  knowledge  thereof.  Held, 
that  the  words  "real  property  of  any  person" 
and  the  word  "owner,"  in  the  statute,  were 
synonymous,  and  meant  the  same  thing.  The 
word  "owner"  does  not  always  mean  absolute 
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ownership.    Edwards  &  McCulloch  Lumber 
C?o.  V.  Mosher,  60  N.  W.  264,  265,  88  WIb.  672. 

The  t8rm  '*owner,"  in  an  action  of  claim 
and  delivery,  in  which  the  plaintiff  alleges 
generally  that  he  is  the  owner  and  entitled 
to  immediate  possession,  does  not  necessarily 
Import  general  or  absolute  ownership.  Gum- 
bey  V.  Lovett,  79  N.  W.  99,  100.  76  Minn.  227. 

The  word  "owner,**  in  the  revenue  act, 
is  always  used  in  the  sense  of  absolute  own-  { 
er.  For  example,  it  provides  that  the  real 
estate  becoming  taxable  for  the  first  time ' 
shall  be  listed  to  the  owner  thereof,  that  \ 
the  owner  of  the  property  on  the  1st  day 
of  April  in  any  year  shall  be  liable  for  the 
taxes  of  that  year,  that  the  purchaser  of 
property  on  the  1st  day  of  April  shall  be 
construed  the  owner  on  that  day,  and  that 
land  comprising  more  than  one  subdivision 
belonging  to  one  owner  may  at  liis  request 
be  listed  as  one  tract  These  provisions  of 
the  revenue  act  clearly  indicate  that  the 
Legislature  uses  the  word  "owner"  in  the 
popular  sense — ^the  sense  in  which  It  is  un- 
derstood by  the  people  at  large.  Leigh  v. 
Green,  86  N.  W.  1093,  1096,  62  Neb.  844,  89 
Am.  St  Rep.  761.  | 

Under  a  statute  requiring  a  Juror  to  be  \ 
the  owner  of  real  estate,  it  is  not  necessary ; 
that  he  should  be  the  absolute  owner  of  the 
fee,  and  the  requirement  is  met  if  the  Juror 
be  in  possession  of,  or  have  a  qualified  In- 
terest in,  the  real  estate.  Territory  t.  Young, 
2N.  M.  93. 

The  word  "owner,"  as  used  in  the  char^ 
ter  of  a  railroad,  which  directs  the  method 
by  which  the  railroad  may  acquire  land  or 
other  materials  when  the  owner  thereof  can- 
not agree  with  the  company  for  the  use  or 
purchase  thereof,  means  the  person  having 
some  legal  estate  which  the  company  pro- 
poses to  acquire  by  the  condemnation.  Na- 
tional Ry.  Ck).  V.  Baston  &  A.  R.  Ck>.,  86  N.  J. 
Law  (7  Vroom)  181, 184.  It  includes  any  per- 
son having  a  claim  or  interest  in  real  prop- 
erty, though  less  than  an  absolute  fee.  Lari- 
mer County  Ditch  Ga  v.  Zimmerman,  34  Pac. 
1111,  1112,  4  Ck)lo.  App.  78  (quoting  Lozo  v. 
Sutherland,  38  Mich.  171). 

The  word  "owner,"  as  used  In  (Jen.  St 
1878,  c.  90,  S  It  providing  for  a  mechanic's 
lien  in  favor  of  one  performing  labor  or 
furnishing  material  by  virtue  of  a  contract 
with  the  owner,  does  not  mean  the  absolute 
owner,  but  includes  a  qualified  ownership. 
Benjamin  v.  Wilson,  84  Minn.  617t  620,  26 
N.  W.  726. 

The  term  "owner,"  when  used  alone,  Im- 
ports an  absolute  owner,  or  one  who  has 
complete  dominion  of  the  property  owned, 
as  the  owner  in  fee  of  real  property.  But  its 
meaning  is  varied  according  to  the  connec- 
tion in  which  it  is  used,  and  is  to  be  under- 
stood according  to  the  subject-matter  to 
which  It  relates.     McFeters  t.  Plerson,  24 


Paa  1076,  1077,  16  CJoIa  201,  22  Am.  St  Rep. 
38a 

Administrator* 

The  word  "owner,**  as  used  In  the  stat- 
utes, means  any  one  who  has  the  right  of 
possession  to  property.  An  administrator 
appointed  in  Nevada  cannot  sue  to  redeezu 
from  a  mortgage  on  land  of  his  intestate  in 
another  state,  by  setting  off  against  the 
mortgage  debt  waste  committed  thereon  by 
the  mortgagee  in  possession  after  the  deatb 
of  the  intestate,  nor  to  recover  for  damages 
to,  or  trespass  committed  on,  the  land,  since 
he  is  not  an  owner  thereof;  and  is  not  enti- 
tled to  its  possession,  nor  are  the  assets  in 
his  hands  for  the  payment  of  debts.  Price 
V.  Ward,  68  Paa  848,  862,  26  Nev.  203,  4:6 
L.  R.  A.  469. 

Agent  or  servaat. 

The  word  "owner,"  as  used  In  the  char- 
ter of  the  city  of  St  Paul,  c.  4,  S  10,  subd. 
42,  compelling  the  owner  or  occjapant  of  any 
grocery,  etc,  to  cleanse,  remove,  or  abate 
the  same  from  time  to  time,  as  may  be 
deemed  necessary  for  the  health,  comfort, 
and  convenience  of  the  inhabitants  of  the 
city,  includes  an  agent  who  is  endowed  witb 
full  power  to  control  or  regulate  the  prem- 
isea     City  of  St  Paul  t.  Clark,  86  N.  W. 

894,  84  Minn.  ISa 


One  who  is  an  agent  and  in  possession 
of  land  through  which  a  railroad  runs,  but 
who  is  not  the  owner  of  such  land,  cannot 
maintain  an  action  against  a  railroad  com- 
pany under  Code,  S  3480,  providing  that 
railroads  shall  construct  cattle  guards  wher- 
ever the  owner  of  land  through  which  the 
road  passes  shall  make  demand  on  them  or 
their  agents,  etc.  The  language  of  the  stat- 
ute forbids  a  construction  extending  its  pro- 
visions to  any  other  person  than  the  owner 
of  the  land.  Louisville  &  N.  B.  Co.  t.  Mur- 
phree,  29  South.  692,  693,  129  Ala.  432.     . 

Sp.  St  1868,  c  448,  I  3,  providing  tbat 
If  any  sawdust  or  refuse  wood  or  timber  of 
any  sort  shall  be  thrown  in  the  Penobscot 
river  "by  any  person  or  persons  who  may  be 
in  the  employ  of  any  mill  owner  or  owners, 
mill  occupant  or  occupants,  such  owner  or 
owners,  occupant  or  occupants,  shall  also  be 
liable"  for  such  offenses,  does  not  apply  to 
the  agent  of  the  owner  and  lessor  of  a  milL 
State  T.  Coe,  72  Me.  466,  469. 

The  term  "owner  or  holder,**  within  the 
meaning  of  a  statute  requiring  notice  of  ap- 
plication for  a  pubUc  road  to  be  served  on 
the  owner  or  holder  of  the  land  over  which 
the  road  is  to  run,  includes  an  overseer  on 
the  premises.  The  words  "owner  or  holder" 
were  npt  used  as  meaning  the  tenant  only, 
or  the  person  holding  under  a  lease,  but  rea- 
sonably extend  to  any  person  occupying  or 
in  possession,  placed  there  by  the  owner, 
who  may  be  expected  to  take  care  of  his  in- 
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terestB  in  this  as  on  other  matters  connected 
witb  the  land.  In  re  Kinney  (DeL)  6  Har. 
18. 

An  indictment  charginir  larceny,  and  al- 
luring that  the  property  taken  was  the  prop- 
erty of  one  who  was  a  mere  superintendent 
of  ttie  owner,  is  insofScient  A  bailee  or  per- 
son who  has  a  special  property  in  a  chattel 
may  be  alleged,  in  an  indictment  for  larceny 
of  it,  to  be  the  owner,  when  it  is  taken  from 
his  poflsession,  but  not  a  servant  The  serv- 
ant's possession  Is  construed  as  that  of 
the  master  or  employer.  The  distinction, 
though,  between  these  relations,  is  not  al- 
ways clear.  It  has  also  been  suggested  that, 
as  larceny  is  always  accompanied  by  a  tres- 
pass, except  in  some  cases  of  a  peculiar  kind, 
as  larceny  by  a  bailee,  any  person — ^and 
only  a  person — ^who  could  maintain  the  ac- 
tion of  trespass  for  the  taking  of  a  chattel, 
may  properly  be  alleged  as  an  owner  of  it, 
in  an  indictment  for  the  larceny  of  such 
chattel,  and  this  is  probably  a  good  rula 
Heygood  v.  State,  68  Ala.  49,  60. 

Within  the  statute  providing  that  the 
owners,  lessees,  and  tenants  of  a  disorderly 
house  shall  be  punished,  a  servant  of  the 
owner  of  such  house,  merely  taking  care  of 
the  place,  cannot  be  punished.     By  fair  In- 
tendment,   it   would   seem   that   only   those 
who  occupied  the  relation  described  should 
be  punished.     Speaking  on  the  subject,  Mr.  ] 
Bishop  says ;  ''But  when  we  descend  among  < 
the  minor  misdemeanors,  we  find  some  dlf- 1 
ferences  occasioned  by  the  smaller  degrees 
of  blameworthiness  involved  In  the  offense ! 
or  the  special  terms  of  the  statute  creating  | 
it     If  the  terms  of  the  statute  distinctly  i 
limit  the  penalty  to  persons  who  participate  I 
in  the  act  only  in  a  certain  way,  these  terms  | 
furnish  the  rule  for  the  court     Or  if  the  I 
expression  1b  general,  then,  if  the  offense  is  \ 
of  minor   turpitude,   and  especially   if  the : 
thing  Is  only  malum  prohibitum,  the  court 
will  limit  its  operation  to  those  persons  who 
are  more  particularly  within  the  reason  or 
the    expressed    words    of    the    enactment** 
Mitchell  T.  State,  80  8.  W.  810,  34  Tex.  Or. 
R.  311. 

Rev.  St  c  119,  1 1,  providing  that  "Vho- 
e?er  willfully  and  maliciously  sets  fire  to  the 
dwelling  house  of  ano^er,  or  to  any  build- 
ing adjoining  thereto,  or  to  any  building 
owned  by  himself  or  another,  with  Intent 
to  bum  such  dwelling  house,  and  It  is  there- 
by burnt  in  the  nighttime,  shall  be  punished 
with  death,'*  while  In  terms  excluding  only 
the  owner  of  the  dwelling  house,  also  ex- 
cludes, by  a  reasonable  construction,  the 
servant  of  such  owner.  State  v.  Haynes,  66 
Me.  807,  808,  809,  22  Am.  Rep.  669. 

Agister. 


claim  for  damages  against  the  owner  of  cat- 
tle who  iB  charged  with  the  duty  of  keeping 
them  off  the  cultivated  lands  of  others,  an 
agister  is  held  to  be  an  owner,  within  the 
meaning  of  the  statute,  but  a  mortgagee 
without  possession  is  not  an  owner.  Goff  v. 
Byers  Bros,  ft  Oo.  (Neb.)  96  N.  W.  1037, 
106a 

All  parsons  lutvins  aa  interest. 

The  words  "owner  or  owners,"  used  in 
Sp.  Laws  1887,  tit  1,  p.  836,  S  4,  indicating 
the  procedure  for  the  making  of  assessments 
of  damages  for  injury  to  property  resulting 
from  a  change  of  grade  of  a  street  under  a 
dty  charter,  are  used  to  designate  the  par- 
ties interested,  and  in  whose  favor  the  as- 
sessment is  to  be  made.  The  words  are  to 
be  construed  in  a  comprehensive  sense,  as 
including  all  persons  having  Interests  in  the 
land,  or  who  are  entitled  to  the  compensa- 
tion to  be  awarded  for  the  Injury  to  the 
property.  Morltz  v.  City  of  St  Paul,  64  N. 
W.  870,  871,  62  Bllnn.  409. 

The  word  "owner,*'  In  the  homestead  ex- 
emption law,  and  even  in  the  case  of  certain 
criminal  offenses.  Includes  all  who  have  a 
claim  or  interest  in  the  property,  even 
though  It  is  an  undivided  interest  or  falls 
short  of  absolute  ownership  in  fee.  Lozo  v. 
Sutherland,  88  Mich.  168,  171. 

The  word  "owner,"  found  In  Gen.  St  SS 
1660,  1661,  prescribing  how  the  right  of  way 
for  a  railroad  may  be  acquired  from  the 
owner  of  land,  is  a  word  of  general  import 
and  applies  to  any  one  having  a  legal  inter- 
est in  the  land.  A  mother  devised  real  es- 
tate in  trust  for  her  son  and  his  wife,  and 
the  survivor  of  either  of  them,  during  their 
natural  lives,  but  In  no  wise  to  be  subject 
to  the  debts  or  contracts  of  the  son,  and, 
after  the  death  of  the  survivor,  such  land 
to  be  equally  divided  among  the  son's  chil- 
dren. Held,  that  the  son  had  power  to  re- 
lease the  right  of  way  for  a  railroad  through 
the  land  during  the  Joint  lives  of  himself 
and  wife.  Railway  Oo.  v.  Scott  88  S.  O.  84, 
87,  86,  16  S.  B.  186,  839. 

The  word  "owner,"  as  used  In  a  stat- 
ute authorizing  the  condemnation  by  a  rail- 
road for  its  right  of  way  of  private  prop-, 
erty,  and  the  awarding  of  damages  therein, 
applies  to  any  person  having  an  interest  In 
the  estate.  Gerrard  v.  Omaha  N.  ft  B.  H.  R. 
Co.,  14  Neb.  870,  871,  16  N.  W.  281. 

For  the  purpose  of  the  act  relating  to 
mechanics'  liens,  except  when  otherwise  In- 
dicated, any  person  having  an  assignable, 
transferable,  or  conveyable  interest  or  claim 
in  or  to  any  land,  building,  structure,  or 
other  property  mentioned  in  the  act  shall 
be  deemed  an  owner.  Mills'  Ann.  St  Oolo. 
1891,  S  2867. 


Under  a  statute  giving  a  remedy  by  dis-  Every  person  for  whose  use  or  benefit 

tress  to  enforce  in   a  summary  manner   a    any  building,  erection,  or  other  improvement 
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is  made,  having  the  capacity  to  contract,  In- 
cluding guardians,  shall  be  included  in  the 
word  "owner,"  as  used  in  the  chapter  relat- 
ing to  mechanics'  liens.  Ck)de  Iowa  18d7, 
Sa096. 

The  term  ''owner  or  proprietor,"  as  used 
in  the  chapter  relating  to  liens,  includes  ev- 
ery person,  including  cestuis  que  trust,  for 
whose  immediate  use,  enjoyment,  or  benefit 
any  building,  erection,  or  improvement  shall 
be  made.    Bates'  Ann.  St  Ohio  1904,  S  3184f. 

Every  person,  including  married  women 
and  cestuis  que  trust,  for  whose  use,  benefit, 
or  enjoyment  any  building  or  improvement 
shall  be  made,  is  embraced  within  the  words 
"owner  or  proprietor,"  as  used  in  the  article 
of  the  Ck)de  relating  to  liens.  Civ.  Code  Ala. 
1896,  S  2751. 

Every  person,  including  all  cestuis  que 
trust,  for  whose  immediate  use,  enjoyment, 
or  benefit  any  building,  erection,  or  other 
improvement  shall  be  made,  shall  be  includ- 
ed in  the  words  "owner  or  proprietor"  there- 
of, under  the  act  relating  to  mechanics'  liens, 
not  excepting  such  as  may  be  minors  over 
the  age  of  18  years,  or  married  women.  Ann. 
St  Ind.  T.  1899,  $  2886. 

Every  person  for  whose  immediate  use, 
enjoyment  or  benefit  any  building,  erection, 
or  Improvements  shall  be  made,  shall  be  in- 
cluded by  the  word  "owner"  or  "proprietor" 
thereof,  as  used  in  the  chapter  relating  to 
mechanics'  and  builders'  liens,  not  excepting 
such  as  may  be  minors  over  the  age  of  18 
years  and  married  women.  Rev.  St  Wyo. 
1899,  S  2907. 

The  word  "owner,"  as  used  in  the  me- 
chanics' lien  laws,  means  an  owner  in  fee,  a 
tenant  for  life  or  years,  or  one  having  any 
estate  or  interest  in  the  property  described 
in  the  claim,  who,  by  contract  or  agreement 
express  or  implied,  in  person  or  by  another, 
contracts  for  the  erection,  construction,  or 
removal  of  the  structure  or  other  improve- 
ment or  any  part  thereof,  for  the  addition 
thereto,  for  the  alteration  or  repair  thereof, 
or  for  the  fitting  up  or  equipping  the  same, 
from  time  to  time,  for  the  purpose  for  which 
it  to  intended.  4  P.  ft  L.  Dig.  Laws  Pa.  1897, 
coL  1160,  S  2. 

The  word  "owners,"  as  used  in  Gen. 
Laws,  c  71,  S  4^  providing  that  a  town  seek- 
ing to  lay  out  a  highway  shall  attempt  to 
agree  with  owners  of  lapd  as  to  resulting 
damage  before  an  appraisement  shall  be  had, 
is  comprehensive  enough  to  include  all  per- 
sons who  have  an  interest  of  record  in  the 
land  over  which  the  highway  is  laid.  It 
therefore  required  an  attempt  by  the  town 
to  agree  with  one  who  had  the  unmolested, 
perpetual,  and  exclusive  right  to  take  and 
carry  away  the  black  sand  on  certain  land, 
and  to  erect  necessary  buildings  thereon,  at 
a  stated  annual  rentaL     McCotter  v.  Town 


of  New  Shoreham,  41  Atl.  572,  574,  21  B.  L 
48. 

Consignee  synonynions* 

See  "Consignee." 

Gorrelatlve  of  oontraetor. 

The  word  "owner,"  as  used  in  the  me- 
chanic's lien  law,  is  a  correlative  of  "con- 
tractor," and  means  the  person  who  employs 
a  contractor,  and  for  whom  the  work  is  done 
under  the  contract.  McDermott  v.  Palmer 
(N.  Y.)  11  Barb.  9,  13;  Mosher  v.  Lewis,  31 
N.  Y.  Supp.  433,  435,  10  Misc.  Rep.  373.  The 
fact  that  subsequent  to  the  execution  of  a. 
building  contract  the  parties  entered  into 
an  agreement  for  the  purchase  by  the  con- 
tractor of  the  property  and  buildings  when 
completed  did  not  change  their  relation^  as 
to  one  furnishing  work  and  labor  on  the 
property.  McDermott  v.  Palmer  (N.  Y.)  11 
Barb.  9,  13. 

Corporations. 

The  word  "owner"  as  used  in  Mass.  Pub. 
St  c  11,  S  20,  providing  that  all  personal 
estate  within  or  without  the  commonwealth 
shall  be  assessed  to  the  "owner"  in  the  city 
or  town  where  he  to  an  inhabitant  on  the 
Ist  of  May,  cannot  be  construed  to  include 
a  corporation.  Boston  Investment  Co.  v. 
City  of  Boston,  88  N.  B.  680, 158  Mass.  461. 

St  1842,  c  60,  I  4^  imposing  a  penalty 
on  the  owner,  agent  or  superint^ident  of 
any  manufacturing  establtohment  who  shall 
knowingly  employ  any  child  under  the  age 
of  12  years  in  such  establtohment  eta,  re- 
fers only  to  natural  persons,  and  does  not 
include  corporations.  Benson  v.  Monson  A 
B.  Mfg.  Co.,  50  Mass.  (9  Mete)  562,  563. 

The  terms  "owner,  lessee,  or  operators 
of  passenger  terminals,  and  the  person  or 
company  operating  the  same,"  in  Laws  1899, 
c.  4700,  f  6,  relating  to  the  power  of  railroad 
commissioners  to  compel  admtosion  into  cer- 
tain passenger  terminals  of  railroad  compa- 
nies desired  or  required  by  the  commission- 
ers to  enter,  and  to  fix  reasonable  rates,  etc., 
for  the  use  and  privileges  conferred,  cannot 
be  limited  to  corporations  only,  but  also  in- 
cludes associations  and  individuals.  State 
V.  Jacksonville  Terminal  Co.,  27  South.  221, 
237,  41  Fla.  363. 

In  the  construction  of  statutes  relating 
to  and  affecting  animals,  the  words  "owner" 
and  "person"  shall  be  held  to  indude  corpo- 
rations as  well  as  individuals.  Ann.  St  Ind. 
T.  1809.  S  1298;  Comp.  Laws  Mich.  1897,  S 
11,748;  Rev.  St  Wyo.  1899,  f  2287;  Cr.  Code 
S.  C.  1902,  f  630;  Rev.  St  Utah  1898,  S  4459; 
Bates'  Ann.  St  Ohio  1904,  S  3721;  People  v. 
Brunell  (N.  Y.)  48  How.  Prac  435,  447. 

In  the  chapter  relating  to  oifenses 
against  chastity,  morality,  and  decency,  the 
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words  "owner"  and  "person**  Include  corpo- 
rations as  well  as  Indlyldoals.  Bey.  St  Me. 
1883,  9.  9U»  c.  124,  S  48. 

Under  a  statute  requiring  railroads  to 
^ye  signals  at  puJblic  road  crossings,  and 
proTiding  a  penalty  for  their  neglect,  to  be 
paid  by  the  corporation  owning  the  railroad, 
it  is  held  that  a  corporation  representing  the 
road  as  owner,  lessee^  or  otherwise,  is  an 
owner,  within  the  statute.  State,  to  Use  of 
Ray  County,  v.  St  Joseph,  St  L.  &  8.  F.  By. 
Co.,  46  Mo.  App.  460, 409. 

The  word  "owner,"  as  used  In  the  article 
pnnisbing  the  cutting  down  or  destroying  of 
any  tree  or  timber,  or  the  carrying  away 
thereof,  without  the  consent  of  the  owner, 
Includes  the  state  and  any  corporation,  pub- 
lic or  private,  owning  lands  within  this  state. 
Pen.  Code  Tex.  1895,  art  826. 

DeAeatoT  lioforo  aeeeptaaeo. 

"Owners  of  land,"  as  used  in  Jersey  City 
Charter,  |  23,  providing  that  no  petition  for 
any  municipal  improvements  shall  be  of  any 
force,  avail,  or  effect  unless  the  same  be 
signed  by  the  owners  of  one-third  the  front- 
age of  land  along  the  improvement  desired. 
Includes  one  owning  land  which  he  has  ded- 
icated to  the  public  as  a  street,  but  which 
tne  public  has  not  accepted  or  appropriated. 
Be  Gtoot  v.  City  of  Jersey  City,  25  AtL  272, 
55  N.  J.  Law  (26  Vroom)  120. 


Eqnitalile  o^n&or. 

The  word  "ovnier,"  In  the  mechanics* 
lien  statute,  has  always  been  construed  to 
include  and  mean  equitable  owner,  as  well 
as  the  person  who  holds  the  legal  title.  His 
iDteiest  thereunder,  whatever  it  may  prove 
to  be,  Is  subject  to  the  plaintiff's  Hen.  This 
interest  can  be  proceeded  against  and  the 
lien  enforced  as  to  it  without  joining  the 
legal  owner  as  defendant  in  the  same  action. 
Car^-Lombard  Lumber  Co.  v.  Blerbauer,  79 
N.  W.  541,  542,  76  Minn.  434.  See,  also. 
Wilder  v.  Haughey,  21  Minn.  lOl,  106;  At- 
kins V.  Little,  17  MinxL  842,  853  (GIL  820, 
327). 

The  word  •'owner,'*  In  the  lien  law  of 
August  12,  1858,  providing  that  one  who  fur- 
nishes material  or  machinery  for  construct- 
ing, altering,  or  repairing  any  building  by 
Tirtae  of  a  contract  with  the  owner,  has  a 
lien  to  secure  payment  upon  the  right  title, 
and  Interest  of  such  owner.  Includes  an  own- 
er in  equity  as  well  as  at  law.  Atkins  t. 
Uttle,  17  Minn.  842,  353  (Gil.  320,  327). 

The  word  "owner,''  in  the  mechanic's 
lien  law,  Is  held  to  embrace  one  having  an 
equitable  as  well  as  a  legal  title.  Belmont 
V.  Smith,  11  N.  Y.  Leg.  Obs.  216,  21& 

A  contractor,  who,  under  the  provisions 
of  his  contract  with  the  legal  owner,  has  an 
eqxatable  t'tle  to  a  house  which  he  is  build- 


ing. Is  to  be  deemed  the  owner,  within  the 
meaning  of  the  mechanic's  lien  law.  Bel- 
mont V.  Smith,  8  N.  Y.  Super.  Ct  (1  Duer) 
675,  678. 

Where  an  Insured  is  the  absolute  owner 
of  the  property  destroyed,  a  dry  trust  of  the 
legal  title  in  another  will  not  prevent  a  re- 
covery, for  he  is  still  the  owner  of  the  prop- 
erty, within  a  warranty  that  he  Is  the  own- 
er. Watertown  Fire  Ins.  Ca  v.  SUnons,  96 
Pa.  520,  525,  527. 

One  having  the  beneficial  title,  while  the 
naked  legal  title  Is  1b  another,  is  the  owner, 
within  the  meaning  of  the  clause  in  a  fire 
policy  requiring  that  the  Insured  shall  be  the 
entire,  unqualified,  and  sole  owner,  for  his 
own  use  and  benefit,  or  otherwise  the  policy 
shall  be  void.  American  Basket  Oo.  v.  Farm- 
vlUe  Ins.  Oo.  (U.  S.)  1  Fed.  Gas.  618,  619. 

The  word  "owner,"  as  used  in  Rev.  St 
1860,  U  1314-1331,  providing  that  if  the  own- 
er of  real  estate  refuse  to  grant  a  right  of 
way,  the  commissioners  appointed  to  assess 
the  damages  may,  on  notice  to  the  owner, 
proceed  to  assess  such  damages,  means  any 
person  who  has  an  equitable  right  to  or  In- 
terest in  real  estate.  Beverln  t.  Oole,  88 
Iowa,  468,  464. 

Where  a  member  and  oflScer  of  a  com- 
pany has  the  legal  title  to  land  belonging  to 
it  flud  superintends  the  construction  of  a 
buUding  thereon,  he  is  the  owner,  within 
Mechanic's  Lien  Law,  f  1,  giving  a  lien  to 
any  person  who  shall,  by  contract  with  the 
owner  of  any  lot  or  piece  of  land,  furnish 
labor  or  material.  The  word  *'owner,"  in 
the  statute.  Includes  the  owner  in  equity  as 
well  as  at  law.  It  covers  one  who  has  the 
equitable  title.  Springer  v.  Kroeschell,  43  N. 
E.  1084,  1087,  161  IlL  358. 

The  tenn  "owner,"  in  an  insurance  pol- 
icy, providing  that  it  should  be  void  if  the 
insured  was  not  the  owner  of  the  property, 
includes  an  equitable  ownership,  although 
the  bare  legal  title  was  In  the  other.  Martin 
V.  State  Ins.  Go.,  44  N.  J.  Law  (15  Vroom) 
485,  490,  48  Am.  Bep.  397. 

Faetor* 

A  factor  who  has  merely  made  advances 
on  the  property  is  not  an  owner,  within  the 
abandoned  and  captured  property  act  giv- 
ing to  the  owner  of  any  such  property  a  right 
after  it  has  been  sold  by  the  government  to 
recover  the  proceeds  of  it  in  the  treasury  of 
the  United  States;  there  being  another  per- 
son who  has  the  legal  Interest  in  the  proceeds 
of  the  property.  The  factor  owns  of  the 
property  consigned  to  him  nothing  but  a  lien 
for  his  advances  and  expenses,  and  he  is 
therefore  not  entitled  to  the  entire  proceeds 
of  the  sale  of  the  property.  No  doubt  a 
factor  who  has  made  advances  upon  goods 
consigned  to  him  may  be  regarded,  in  a  11m- 
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Ited  sense,  and  to  the  extent  of  his  advances, 
as  an  oirner.  Yet  in  reality  he  has  but  a 
Uen,  with  a  right  of  possession  of  the  goods 
for  its  security.  He  may  protect  that  pos- 
session by  a  suit  against  a  trespasser  upon 
It  and  he  may  sell  the  property  to  reim- 
burse adyances;  remaining,  however,  ac- 
countable to  his  consignor  for  any  surplus. 
But,  after  all  he  is  not  the  real  owner.  He 
is  only  an  agent  of  the  owner  for  certain 
purposes,  iinlted  States  y.  Vlllalonga,  90  U. 
S.  (23  WalL)  35,  43,  23  L.  Bd.  64. 

Fee-simple  owner. 

The  word  **owner"  has  a  definite  mean- 
ing, and  signifies  one  who  has  dominion  oyer 
a  thing,  which  he  may  use  as  he  pleases, 
except  as  restricted  by  law  or  by  agreement 
The  precise  meaning,  perhaps,  depends  upon 
the  nature  of  the  subject-matter,  and  the 
connection  in  which  it  is  used;  but,  when 
applied  to  real  estate  without  any  qualify- 
ing words,  in  common  as  well  as  legal  par- 
lance, it  pjima  facie  means  an  owner  in  fee. 
Johnson  y.  Crookshanks,  21  Or.  339,  340,  28 
Pac.  78  (citing  And.  Law  Diet  tit  "Owner"). 

The  term  "owner,"  when  applied  to  real 
estate,  means  an  estate  In  fee  simple.  Bowen 
V.  John,  66  N.  B.  357,  358,  201  111.  292  (citing 
Illinois  Mut  Fire  Ins.  Co.  t.  Marseilles  Mfg. 
Go.  [111.]  1  Oilman,  236). 

The  word  "owner,"  In  the  mechanic's 
lien  law,  in  the  phrase  "owner  of  property  to 
be  affected  by  the  lien,"  means  the  owner  of 
the  fee  when  the  fee  in  the  land  Is  to  be 
affected,  and  the  owner  of  a  leasehold  or  less 
Interest  when  such  less  Interest  is  to  be  af- 
fected.   Poole  y.  Fellows  (R.  I.)  54  Atl.  772. 

The  word  "owner,"  as  used  in  a  notice 
given  under  a  mechanic's  lien  proceeding, 
should  be  taken  in  Its  ordinary  sense,  as 
owner  of  the  fee.  Hankinson  v.  Riker,  SO  N. 
Y.  Supp.  1040,  1043,  10  Misc.  Rep.  185. 

In  Rev.  Laws,  p.  602,  providing  that  any 
person  who  shall  cut  timber  without  having 
first  obtained  permission  to  do  so  from  the 
owner  of  the  land  shall  forfeit  a  certain  pen- 
alty for  each  tree,  the  term  "owner"  means 
a  person  who  has  an  estate  in  fee  simple. 
Wright  v.  Bennett,  4  111.  (3  Scam.)  258,  259. 

A  city  ordinance  rendering  abutting 
owners  liable  for  the  graveling  of  a  street 
In  which  were  located  two  strips  of  land 
originally  dedicated  for  park  purposes,  ex- 
cept so  much  thereof  as  was  occupied  by  the 
"public  grounds  owned  by  the  city"  border- 
ing thereon,  Is  not  to  be  construed  to  mean 
simply  such  public  grounds  as  are  owned  by 
the  dty  in  fee  simple  by  deed,  for,  as  the 
representative  of  the  public,  the  city  acquires 
by  a  dedication  and  acceptance  such  an  in- 
terest in  a  public  park  as  gives  it,  in  some 
sense  of  the  term,  at  least,  an  ownership  of 
the  land.     Ownership  does  not  necessarily 


reqnh*e  the  absolute  title  in  fee.  One  may 
own  a  much  less  interest  in  land  than  fee. 
The  word  "owner"  includes  any  person  who 
has  the  usufruct,  control,  or  occupation  of 
the  land,  whether  his  Interest  in  It  is  an  ab- 
solute fee,  or  an  estate  less  than  a  fee.  Ben- 
nett v.  Selbert,  35  N.  B.  35,  39,  10  Ind.  App. 
369  (citing  17  Am.  &  Bug.  Bnc.  Law,  p.  29&). 

Gvantee  of  standing  ttn&ber. 

The  grantee  in  a  deed  of  standing  tim- 
ber is  not  the  owner  of  the  land,  within  Code, 
S  3296,  providing  that  any  person  who,  with- 
out the  consent  of  the  owner  of  the  land,  will- 
fully and  knowingly  cuts  trees  thereon,  must 
pay  to  the  owner  certain  sums.  In  reaching 
this  conclusion,  we  have  not  been  unmindful 
of  the  variant  shades  of  meaning  which  va- 
riant circumstances  may  cast  upon  the  word 
"owner,"  nor  of  the  adjudged  cases  giving 
to  it  different  interpretations  in  unlike  con- 
nections, to  which  counsel  have  called  our 
attention*  nor  yet  to  the  well-established, 
and,  vrith  reference  to  this  case,  more  con- 
crete, proposltloh,  that  all  that  is  on  or  un- 
der or  above  the  surface  of  the  earth  are  but 
constituent  elements  of  what  we  denominate 
land,  and  that,  of  consequence,  one  who 
owns  only  minerals  in  the  bowels  of  the 
earth,  or  only  trees  which  grow  upon  its  sur- 
face, is,  to  speak  with  legal  precision,  and 
technically,  tiie  owner  of  land.  But  at  the 
same  time  we  cannot  overlook  the  fact  that 
in  common  parlance  the  phrase  "the  owner 
of  land"  is  primarily  understood  to  mean  the 
surface  proprietor,  having  also,  more  as  in- 
cidents than  otherwise,  the  mineral  and  tim- 
ber Interests,  and  not  one  who  owns  only  the 
one  or  the  other,  or  even  both  of  these  in- 
terests, but  not  the  surface.  Clifton  Iron 
Oo.  V.  Ourry,  18  South.  654,  656, 108  Ala.  681. 

Holder  ■yaoBymoas. 

See  "Holder." 

Homestead  oatrynuuu 

One  who  resided  upon  land  on  which  he 
had  made  a  homestead  filing,  but  had  not 
made  final  proof,  and  for  whose  immediate 
use  the  house  was  built,  was  the  owner  of 
the  land,  within  the  mechanic's  Hen  law 
(Comp.  Laws,  I  5483).  Defining  the  word 
"owner,"  in  this  connection,  it  declares:  "Ev- 
ery person  for  whose  immediate  use  and 
benefit  any  building,  erection,  or  improve- 
ment is  made,  having  the  capacity  to  con- 
tract, including  guardians  of  minors,  or  other 
persons,  shall  be  included  in  the  words  'own- 
er thereof.' "  Mahon  t.  Surerus,  81  N.  W. 
64,  65,  9  N.  D.  57. 

Homestead  rlfflit. 

A  husband  who  has  elected  to  take  his 
homestead  right  in  lieu  of  distributive  shares 
in  the  real  estate  of  his  deceased  wife  is  an 
owner  of  such  homestead,  and  may  exchange 


OWNBB 


6148 


OWNBB 


It  for  another  homestead  wlthoat  tabjeetiiig 
lucb  right  to  the  claims  of  his  creditors. 
Given  v.  Root  (U.  S.)  C2  Fed.  191,  IM 

Where  real  estate  of  the  wife,  held  \rj 
her  as  her  separate  property.  Is  occupied  by 
tbe  husband  as  a  family  homestead,  he  Is  not 
the  owner  of  such  homestead,  within  the 
meaning  of  statutes  relating  to  the  exemp- 
tion of  property  from  execution.  Daris  v. 
Dodds,  20  Ohio  Bt  478. 

The  word  ''owner,**  as  used  in  06mp.  8t 
18d9,  c  79,  f  4,  subd.  2,  defining  the  qualifi- 
cations of  Toters  of  a  school  district  as  "ey- 
ery  person,  male  or  female,  who  has  resided 
in  the  district  forty  days,  is  twenty-one  years 
old,  and  who  owns  real  property  in  the  dis- 
trict," does  not  include  the  wife  of  a  person 
owning  a  homestead  on  which  the  family  re- 
side, for  her  homestead  Interest  does  not 
constitute  her  an  owner  of  real  estate  In  the 
district  McLain  y.  Maride,  83  N.  W.  86,  87, 
eo  Neb.  353. 

A  wife  who,  with  her  husband,  had  occu- 
pied a  house  and  lot  as  the  famOy  homestead 
until  he  abandoned  her  and  made  a  verbal 
gift  of  the  property  to  her,  and  which  she 
and  the  family  thereafter  occupied  as  the 
homestead,  erecting  a  building  thereon  with 
her  own  money,  had  an  insurable  Interest  in 
such  building,  and  proof  of  such  facts  sus- 
tained her  averment  that  she  was  the  owner 
of  the  building.  Rockford  Ins.  Oo.  t.  Nelson, 
85  IlL  416,  420. 

HnslMuad  »e  im  property  of  wife. 

Under  a  statute  of  New  York  proTlding 
that  real  estate  shall  be  assessed  and  taxed 
in  the  name  of  the  owner  or  occupant,  it  is 
held  that  a  husband  living  separately  from 
his  wife  is  neither  an  owner  nor  occupant  of 
land  belonging  to  his  wife,  so  that  an  assess- 
ment to  him  of  such  land  was  void.  Smith 
y.  Read,  51  Conn.  10,  11,  18. 

Inciuiilirajftoer  or  lienl&older. 

The  term  "owner,"  within  the  meaning 
of  a  statute  making  the  owner  or  one  in  pos- 
session of  Texas  or  Cherokee  cattle  liable 
for  infection  of  other  cattle,  means  absolute 
ownership,  and  not  a  conditional  ownership 
growing  out  of  a  lien  on  the  cattle.  Smith 
▼.  Race,  76  111.  490,  491. 

The  word  ''owner,'*  as  used  in  Oomp.  St 
art  5,  c.  77,  S  4,  refers  to  persons  having 
estate  in  lands,  and  not  to  incumbrancers  and 
llenholders.  Leigh  v.  Green,  90  N.  W.  255. 
^7,  64  Neb.  533. 

InsiiraUe  interest  or  title. 

The  term  "owner."  as  used  with  refer- 
ence to  fire  insurance,  must  be  held  to  in- 
clude any  insurable  interest  or  title  which 
the  insured  has,  and  which  entitles  him  to 
nossession  and  use.    It  does  not  necessarily 


imply  exclusive  or  absolute  ownership.  Con- 
vis  T.  Citizens'  Mut  Fire  Ins.  Co.  of  Calhoun 
County,  86  N.  W.  994,  996,  127  Mich.  616. 

Under  an  averment  in  a  declaration  of 
an  insurance  policy  that  plaintiff  was  the 
owner  of  the  property  Insured,  she  was 
bound  to  prove  that  she  owned  an  insurable 
interest — such  a  title  as,  if  there  should  be 
a  loss,  ft  would  fall  on,  and  have  to  be  borne 
by,  her.  In  a  declaration  on  a  policy  of  in- 
surance^ the  averment  that  the  assured  was 
the  owner  of  the  property  must  be  consid- 
ered with  reference  to  the  contract  of  insur- 
ance. It  amounts  to  an  agreement  that  she 
had  an  insurable  interest,  and  not  that  she 
was  the  absolute  owner  of  the  property. 
When  she  sues,  her  right  to  recover  depends 
on  whether  she  was  the  owner  of  an  insur- 
able interest,  and  not  whether  she  was  the 
absolute  owner,  and  the  agreement  must  be 
BO  construed.  Rockford  Ins.  Co.  v.  Nelson, 
66  111.  416,  420. 

Joiat  owners. 

Where  a  master  of  a  vessel,  who  was 
also  a  part  owner,  carried  to  a  foreign  port 
property  belonging  to  the  owners  of  the  ves- 
sel, and  disposed  of  the  same,  and  put  on 
board  the  proceeds  to  be  brought  home,  part 
of  which  was  joint  property  and  part  sep- 
arate property,  and  caused  insurance  to  be 
made  "on  property  on  board  for  the  owners 
of  the  vessel,'*  it  was  held  that  the  policy 
covered  his  own  interest,  both  Joint  and 
separate,  and  that  it  did  not  protect  the  in- 
terest of  other  owners;  there  being  no  proof 
of  a  previous  direction  to  place  insurance,  or 
a  ratification  of  his  act  It  is  also  held  in 
this  case  that,  where  a  policy  of  insurance  is 
made  on  property  on  board  of  a  vessel  for 
the  owners  of  the  vessel,  extrinsic  evidence 
is  admissible  to  show  that  the  insurance 
was  not  intended  by  the  insured  to  cover 
both  Joint  and  separate  property  of  the  own- 
ers. Foster  v.  United  States  Ins.  Co.,  28 
Mass.  (11  Pick.)  86. 

Iiessee. 

An  "owner"  is  one  who  owns;  a  right- 
ful proprietor.  An  owner  is  not  necessarily 
one  owning  the  fee  simple,  or  one  having 
in  the  property  the  highest  estate  it  will 
admit  of.  One  having  a  lesser  estate  may 
be  an  owner,  and,  indeed,  there  may  be  dif- 
ferent estates  in  the  same  property,  vested 
in  different  persons,  and  each  be  an  owner 
thereof.  It  was  held  that  lessees  of  a  rail- 
road were  owners  of  the  tracks  of  the  roads 
operated  by  them,  in  the  sense  of  a  statute 
requiring  the  owner  of  a  railway  track  to 
make  grade  crossings,  and  keep  them  in  re- 
pair, and  maintain  watchmen  thereat.  Bal- 
timore &  O.  R.  Co.  V.  Walker,  16  N.  B.  476, 
480,  46  Ohio  St  577. 

The  word  "owner"  includes  any  person 
who  has  usufruct,  control,  or  occupation  of 
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real  estate,  whether  his  Interest  in  it  Is  an 
absolute  fee,  or  an  estate  for  years  under 
lease.    A  tenant  for  a  term  of  years  is  an 
owner  of  property,    within  the   general   or 
popular  meaning  of  the  word,  and  he  may 
properly  allege   himself  to  he  owner  in  a 
complaint  in  an  action  of  ejectment  brought ! 
against  his  landlord.    Parker  y.  Minneapolis  ! 
&  St.  li.  R.  CJo.,  79  Minn.  372,  373,  82  N.  W.  | 
673.  j 

A  statute  giving  a  right  of  action  against  j 
the  owner  of  any  locomotive  or  car,  by  the  i 
defects  in  which  a  person  is  injured,  means  | 
the  owner  at  the  time  of  the  Injury — owner 
for  the  purpose  of  operating  the  road — and 
not  necessarily  the  party  in  whom  the  abso- 
lute right  of  property  is  vested.     If  a  cor- 
poration hires  cars  from  a  car  builder,  and 
runs  them  on  its  road,  the  corporation,  not 
the  lessor,  is  the  party  liable  to  the  statutory 
action.    Proctor  v.  Hannibal  &  St  J.  R.  Co., 
64  Mo.  112.  123. 


As  used  in  St  5  Wm.  lY,  c  36,  |  25, 
empowering  the  trustees  of  a  turnpike  road 
to  enter  upon  and  take  certain  lands,  and 
pull  down  certain  houses,  etc.,  "making  or 
tendering  satisfaction  to  the  owners  or  pro- 
prietors of  all  private  lands,  houses^  build- 
ings," etc.,  so  taken,  the  word  "owners" 
means  the  tenant  of  a  term,  and  not  neces- 
sarily the  owner  in  fee  simple.  Lister  v. 
Lobley,  7  Adol.  &  B.  124. 

A  statute  making  it  the  duty  of  owners 
of  factories  to  provide  permanent  fire  es- 
capes for  every  such  building,  means  the 
owner  at  the  time  of  an  injury  for  want  of 
such  fire  escape^  without  regard  to  the  quan- 
tity or  duration  of  his  estate,  and  does  not 
mean  the  person  who  holds  the  fee  in  the 
land  on  which  the  factory  building  stands. 
It  means  the  occupant  in  possession,  who 
places  the  operatives  in  a  position  of  danger, 
and  epjoys  the  benefit  of  his  servicer  If 
he  is  a  lessee  of  the  building,  then  he  is  a 
tenant  in  possession,  and  for  all  practical 
purposes  is  the  owner  until  the  end  of  his 
term,  which  may  be  in  one  year  or  in  100 
years.  A  tenant  for  years,  a  tenant  for  life, 
and  a  remainderman  in  fee  is  each  an  owner. 
Schott  V.  Harvey,  105  Pa.  222,  227,  51  Am. 
Rep.  201. 

Gen.  St  c  eO,  I  88,  providing  that  any 
abutting  owner  shall  be  entitled  to  compen- 
sation for  damages  arising  from  a  change  of 
street  grade,  is  comprehensive  enough  to  in- 
clude a  tenant  for  life  or  foF  years,  or  from 
year  to  year,  of  the  abutting  estate,  as  well 
as  the  owner  of  the  fee.  A  lessee  Is  an 
owner  pro  tanto  of  the  estate  which  is  leased 
to  him,  and  entitled  to  damages  for  a  change 
of  grade.  GiUigan  v.  Board  of  Aldermen  of ! 
Providence,  11  R.  I.  258. 

In  a  statute  requiring  "the  owner, 
trustee,  or  lessee  or  occupant  in  the  actual 


control  of  any  buHding,"  etc.,  to  file  a 
written  application  for  a  permit  to  erect  or 
construct  fire  escapes,  the  word  "owner^ 
does  not  mean  the  owner  In  fee,  but  may 
mean  the  lessee  in  actual  possession  and 
control  of  the  building.  Arms  v.  Ayer,  Gl 
N.  E.  851,  192  111.  601,  58  L.  R.  A,  277,  85 
Am.  St  Rep.  357. 

The  word  "owner,"  in  the  provision 
of  the  liquor  tax  law  requiring  the  consent 
of  the  owner  or  agent  of  dwellings  within 
200  feet  of  a  contemplated  saloon  before  a 
liquor  tax  certificate  will  issue,  is  used  in 
its  ordinary  sense,  and  does  not  include  a 
lessee.  In  re  Sherry,  55  N.  Y.  Supp.  421,  25 
Misc.  Rep.  861. 

The  word  "owner,"  as  used  in  Act 
March  11,  1843,  giving  a  mechanic's  lien  on 
land  for  labor  in  the  construction  of  im- 
provements thereon,  etc.,  under  contract  with 
the  owner,  does  not  mean  merely  an  owner 
in  fee,  but  includes  also  an  owner  of  a  lease- 
hold estate.  If  the  ownership  is  in  fee^  the 
lien  is  on  the  fee.  If  it  is  of  a  less  estate, 
the  lien  is  upon  such  smaller  estate.  CSio- 
teau  V.  Thompson,  2  Oiiio  St  114,  123. 

The  lessee  of  land  for  a  fixed  term  is 
an  owner  thereof,  within  St.  1895,  p.  53,  re- 
quiring sheep  owners  who  are  not  owners 
and  holders  of  one  acre  of  land  for  each 
two  sheep  to  procure  a  license.  The  word  is 
not  always  easily  defined.  Generally,  as 
stated  in  1  Hare,  Const  Law,  355,  it  is  a 
generalissimum,  and  may  be  applied  to  any 
defined  interest  in  real  estate.  As  used  In 
statutes  providing  that  property  shall  be  as- 
sessed to  the  owner,  it  has  been  held  to 
mean  the  owner  in  fee,  and  not  to  Indnde 
a  lessee,  while  in  other  cases  what  would 
seem  to  be  exactly  the  opposite  has  been  de- 
cided. State  V.  Wheeler,  44  Pac  430,  433, 
28  Nev.  143. 

One  to  whom  a  reservoir  is  leased  In 
consideration  of  his  completing  its  construc- 
tion and  maintaining  it  is  an  owner,  within 
MUls*  Ann.  St  S  2272,  providing  that  the 
owners  of  reservoirs  shall  be  liable  for 
floods  from  the  breaking  of  the  embank- 
ments. The  word  "owner"  is  rather  embar- 
rassing, without  qualification  or  assistance, 
and  can  only  be  construed  in  a  legal  or 
modified  sense.  Larimer  County  Ditch  Co. 
7.  Zimmerman,  84  Pac  1111,  1112,  4  Colo. 
App.  7a 

Within  Gen.  St  p.  284,  |  21,  providing 
that  the  driver  of  any  vehicle  meeting  anoth- 
er on  the  public  highway,  who  shall  neglect 
to  turn  to  the  right,  and  thereby  drive 
against  the  vehicle  so  met  and  injure  its 
owner,  shall  pay  to  the  party  injured  treble 
the  damnges,  and  that  the  owner  of  the  ve- 
hicle so  driven  shall,  if  the  driver  is  unable 
to  do  so,  pay  such  damages,  the  word 
"owner"  means  the  person  in  coptrol  of  the 
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vebide^  either  mediately  or  immediately,  and 
oot  the  literal  and  technical  owner.  Any 
person  hiring  a  carriage  for  the  time  for 
which  he  takes  it.  in  a  certain  sense,  is  its 
owner.  He  has  a  special  property  in  it 
Gamp  T.  Bogera,  44  Conn.  291,  29a 

An  incorp<»iited  agricultural  society 
bolding  lands  used  exclusively  for  fair 
grounds  under  a  lease  for  years  from  the 
owner  of  the  fee  is  not  the  owner  thereof, 
within  Rey.  St  S  1038,  subds.  4,  17,  exempt- 
ing from  taxation  lands  owned  and  used 
by  any  such  society  exclusively  for  fair 
grounds.  In  Katier  v.  City  of  Milwaukee, 
79  N.  W.  745,  the  Supreme  Court  of  Wiscon- 
sin held  that  the  word  "owner"  must  he 
deemed  to  have  heen  used  in  its  ordinary 
sense^  calling  for  proprietorship  of  the  title 
to  the  property,  not  a  mere  right  or  privilege 
to  use  it  True,  such  word  has  often  been 
construed  so  as  to  be  satisfied  by  less  than 
possession  of  the  legal  title.  Such  lesser 
significance  is  doubtless  within  its  reason- 
able meaning,  and  may  be  adopted  in  a 
proper  case.  But  in  a  tax  exemption  stat- 
ute the  words  cannot  be  bent  from  their 
ordinary  meaning  to  favor  the  exemption. 
In  the  absence  of  a  legislative  intent  clearly 
manifested  pointing  that  way.  Douglas 
County  Agricultural  Soc.  v.  Douglas  County, 
80  N.  W.  740.  104  Wis.  429. 

The  term  "owner,**  as  used  in  the  Code 
of  Iowa,  relating  to  homesteads,  Includes 
one  who  has  merely  a  term  of  years  or  lease- 
hold hiterest  in  the  land.  Green  v.  Boot  (U. 
S.)  02  Fed.  191,  196.  See,  also,  Johnson  v. 
Bichardson,  88  Miss.  462,  464. 

Under  St  1889,  p.  694  (Municipal  Chaiv 
ter  Acts,  c.  6,  SS  1,  2),  authorizing  the  ap- 
pointment of  water  commissioners  when  a 
dty  shall  become  the  owner  of  any  water 
supply,  or  shall  decide  to  construct  a  sys- 
tem of  water  supply,  the  word  "owner"  is 
Qsed  in  the  sense  that  the  city  should  have 
control  over  the  water  supply,  and  includes 
a  case  where  a  city  leases  a  water  plant  as 
the  term  "owner"  includes  any  person  har- 
ing  a  claim  or  interest  in  real  property, 
though  less  than  an  absolute  fee.  Hlggins 
7.  City  of  San  Diego,  181  Cal.  294,  808,  63 
Pac.  470,  476. 

While  it  is  held  that  the  word  "owned," 
in  statutes  describing  exempt  property,  must 
receive  its  most  limited  meaning,  and  be 
satisfied  only  by  complete  and  entire  owner- 
ship, or  at  least  not  by  leasehold  title,  never- 
theless, under  Bev.  St  1898^  I  1038,  subd. 
14,  subjecting  street  railway  companies  to 
t  charge  on  their  gross  revenues  in  lieu  ot 
other  taxation,  and  exempting  from  taxation 
on  the  payment  of  such  license  fee  all  real 
estate  swned  and  actually  and  necessarily 
used  by  the  company  in  the  operation  of  its 
btudness,  real  property  leased  by  a  street 
railway  company  which  has  paid  the  license 


tax  for  five  years,  and  actually  and  neces- 
sarily used  by  it  in  the  operation  of  its 
business,  is  exempt  from  genera  f  taxation. 
Merrill  By.  &  Lighting  Co.  t.  Merrill,  96  N. 
W.  686,  U9  Wis.  249. 

Iieaaor. 

The  word  "^wner"  is  a  general  term, 
which,  under  varying  conditions,  may  in- 
clude different  estates.  As  applied  to  real 
estate,  it  doubtless  means  prima  facie  one 
who  holds  the  fee,  but  It  may  mean  less.  So 
the  word  ''owner**  is  deflned  as  any  person 
who  has  the  usufruct  control,  or  occupation 
of  the  land,  whether  his  Interest  in  it  be 
less  than  a  fee.  So  it  is  held  that  when  the 
owner  of  the  fee  of  leased  premises  is  sued 
for  negligence  in  their  management,  result- 
ing in  injuries  to  one  invited  on  the  prem- 
ises, a  special  plea  alleging  the  leasing  of 
the  premises  was  demurrable,  because  the 
owner  might  prove  under  the  general  issue 
that  he  was  not  the  owner,  within  the  mean- 
ing of  that  term  in  the  declaration,  inas- 
much as  in  that  sense  it  Implies  one  charged 
with  an  active  duty  towards  the  premises. 
McKee  v.  McOardell,  46  Atl.  181,  22  B.  I. 
71. 

Mortgagee. 

The  popular  definition  of  the  word 
"owner,**  as  given  by  lexicographers,  is  the 
right  to  own;  exclusive  right  of  possession; 
legal  or  Just  claim  of  title;  proprietorship. 
Whera  a  policy  of  insurance  provided  that 
if  the  interest  of  the  assured  in  the  prop- 
erty should  be  any  other  than  the  entire,  un- 
conditional, and  sole  ownership  of  the  prop- 
erty, for  the  use  and  benefit  of  the  assured, 
it  must  be  represented  to  the  company  and 
expressed  in  the  written  part  of  the  policy — 
otherwise  the  policy  to  be  void — the  assured 
held  the  legal  title  to  the  property,  and  was 
the  sole  owner  thereof,  within  the  meaning 
of  those  terms  as  they  are  in  use,  although 
there  were  two  mortgages  upon  the  property 
at  the  dme.  The  mortgagee  is  not  the 
owner;  he  has  a  lien  on  the  title,  and  that 
is  all;  and  a  mortgage  on  real  estate  is  not, 
in  legal  sense,  an  alienation  of  the  property. 
Woodward  v.  Bepublic  Fire  Ins.  Co.  (N.  Y.) 
82  Hun,  865,  369. 

'*Owner,'*  as  used  in  Civ.  Code,  f  909, 
authorizing  the  owner  of  lands  sold  for 
taxes  to  redeem  the  same  within  a  certain 
period,  means  one  who  has  any  right  which, 
in  law  or  equity,  amounts  to  ownership  in 
the  land — ^any  right  of  entry  upon  It  to  its 
possession  or  enjoyment,  or  any  part  of  it 
which  can  be  deemed  an  estate  in  it — and  a 
mortgagee  will  not  be  deemed  an  owner  en- 
titled to  redeem  the  same.  Mixon  y.  Stan- 
ley, 28  8.  E.  440,  441,  100  Ga.  372. 

A  mortgagee  of  land  is  an  owner,  with- 
in Duluth  City  Charter,  relating  to  assess- 
ments for  local  improvements,  and  provid- 
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ing  that  persons  Interested  and  the  owner 
may  properly  oppose  the  confirmation  of  the 
assessment,  and  the  entry  of  judgment 
therefor.  The  term  '^wner"  was  not  used 
in  the  strict  meaning  of  the  term — ^that  is» 
he  who  possesses  the  legal  title — ^but  it 
means  a  person  interested  in  the  land,  which 
includes  mortgagees.  Morey  y.  City  of  Da- 
luth,  77  N.  W.  829,  831,  76  Minn.  221. 

A  mortgagee  is  not  an  owner  within 
the  meaning  of  the  mechanic's  lien  law,  and 
is  not  entitled  to  a  notice  of  a  suit  upon  a 
lien  claim.  The  owner,  under  such  a  stat- 
ute, of  the  legal  estate,  is  alone  to  be  made 
a  party.  The  word  "owner"  means  the  per- 
son for  whom,  as  the  owner  of  the  land,  the 
building  is  constructed.  Cornell  v.  Conine- 
Eaton  Lumber  Co.,  47  Pac.  912,  914,  9  Colo. 
App.  225. 

While  the  word  "owner,"  as  used  in  our 
statutes  with  reference  to  real  estate,  has 
a  very  broad  meaning,  it  cannot  be  con- 
strued to  apply  to  persons  who  have  no  in- 
terest whatsoever.  In  Chicago,  K.  &  W. 
R.  Co.  V.  Sheldon,  53  Kan.  169,  35  Pac 
1105,  it  was  held  that  a  mortgagee  had 
only  a  lien  upon  the  land  out  of  which  the 
right  of  way  for  a  railroad  was  taken.  He 
was  not  the  owner  of  the  same — ^not  the 
owner  of  an  interest  therein.  A  mortgagee 
is  not  an  owner,  with  an  interest  in  the 
lands  mortgaged,  so  as  to  make  him  a 
proper  party  to  condemnation  proceedings  by 
a  railroad.  Chicago,  K.  &  W.  R.  Co.  t.  Need, 
43  Pac.  997,  998,  2  Kan.  App.  492. 

A  mortgagee  is  an  owner,  within  Rev. 
St  1860,  §§  1314^1331,  providing  that,  if  the 
owner  of  real  estate  refuse  to  grant  a  right 
of  way,  the  commissioners  may,  on  notice 
to  the  owner,  proceed  to  assess  such  dam- 
ages.   Severin  v.  Cole,  38  Iowa,  463,  464. 

The  term  "owner,**  as  applied  to  real 
estate,  is  undoubtedly  one  of  variable  mean- 
ing. Thus  in  contracts  of  insurance  it  has 
received  much  latitude  of  interpretation,  so 
as  to  embrace  persons  entitled  to  particular 
estates  and  equitable  interests,  where  such 
construction  was  necessary  to  preserve  the 
validity  of  the  policy,  or  prevent  the  for- 
feiture of  rights  under  it  May,  Ins.  S  285. 
Likewise,  in  statutes  providing  a  compensa- 
tion to  owners  for  lands  taken  for  public 
use,  where  the  Constitution  required  that 
special  Interests  should  be  paid  for,  similar 
scoi)e  has  also  necessarily  been  given  to  the 
language,  in  order  to  render  the  acts  con- 
sistent with  the  fundamental  law.  Thus,  in 
Ellis  V.  Welch,  6  Mass.  246,  4  Am.  Dec.  122, 
and  Parks  t.  City  of  Boston,  32  Mass.  (15 
Pick.)  198,  it  was  held  to  include  every  per- 
son having  a  valuable  vested  interest  in 
land,  capable  of  being  indemnified  by  the 
laying  out  of  a  street  because  a  narrower 
construction  would  have  infringed  upon  the 
Constitution  of  the  commonwealth.  But  in 
Watson  V.  New  York  Cent  B.  Co.,  47  N.  Y. 


157,  where,  upon  the  same  principle.  It  was 
urged  that  thf  phrase  "owners  of  land*' 
should  embrace  judgment  creditors  of  tiie  le- 
gAi  owner,  the  court  refused  to  constme  it 
so  broadly,  because  the  remedies  of  such 
creditors  against  the  land  were  supposed  to 
be  subject  to  legislative  supersedure,  by  the 
powor  of  eminent  domain,  without  compen- 
sation. Whether  this  reason  was  sound  In 
law  need  not  be  here  considered.  The  case 
is  cited  merely  to  mark  the  limit  of  the 
ground  upon  which  an  extended  signification 
of  the  word  "owner**  is  adopted.  The  term 
in  the  charter  of  the  city  of  Elizabeth,  re- 
quiring compensation  to  be  made  to  the  own- 
er or  owners  of  lands  and  real  estate  taken 
for  streets,  does  not  include  a  mortgagee  of 
the  lands,  though  the  value  of  the  damage 
to  all  interests  is  to  be  paid  to  the  owner. 
But  if  other  claimants  Interfere,  and  if  In 
any  case  such  owner  ought  not  to  receive 
the  whole,  timely  resort  must  be  had  to  the 
cliancery  court  for  an  equitable  distribution 
of  the  fund.  Crane  v.  City  of  Elizabeth,  36 
N.  J.  Eq.  (9  Stew.)  339,  341. 

Under  a  statute  giving  a  remedy  by  dis- 
tress to  enforce  in  a  summary  manner  a 
claim  for  damages  against  the  owner  of  cat- 
tle, who  is  charged  with  the  duty  of  keep- 
ing them  otr  the  cultivated  lands  of  others, 
an  agister  is  held  to  be  an  owner,  within  the 
meaning  of  the  statute,  but  a  mortgagee 
without  possession  is  not  an  owner.  Goff  v. 
Byers  Bros.  &  Co.  (Neb.)  96  N.  W.  1037,  1038. 

As  a  mortgage  does  not  pass  title  to  the 
mortgagee,  the  latter  is  not  an  owner  of 
the  mortgaged  property,  and  therefore  is  not 
entitled,  under  section  909  of  the  Civil  Code, 
to  redeem  land  on  which  he  holds  a  mort- 
gage, where  the  same  was  sold  under  a 
tax  execution  against  the  mortgagor.  Mlxon 
V.  Stanley,  28  S.  E.  440,  441,  100  Ga.  372. 

The  word  **owner,"  as  used  In  the  rtat- 
utes  relating  to  condemnation  proceedings, 
may  perhaps  be  construed  to  apply  to  every 
person  having  any  interest  in  the  proper^ 
ty  to  be  taken.  It  will  be  noted,  however, 
that  this  observation  was  purely  speculative. 
But  Goodrich  v.  Atchison  Co.  Com'rs,  47 
Kan.  455,  27  Pac.  1006,  18  L.  B.  A.  113,  hold- 
ing a  mortgagee  not  entitled  to  notice  of  the 
opening  of  a  road,  if  the  case  previously 
cited  were  correct,  would  be  wrong,  for  cer- 
tainly a  mortgagee  has  an  Interest  in  the 
land  covered  by  his  mortgage,  but  he  is  not 
an  owner;  and  a  wife  occupying  with  her 
husband  a  homestead,  legal  title  to  which  is 
in  the  latter,  is  not  an  owner  of  the  land, 
within  Gen.  St  1901,  S  6019,  relating  to  no- 
tice of  proceedings  in  the  establishment  of 
a  highway.  Matbewson  v.  Skinner,  71  Pac. 
580,  581,  66  Kan.  309  (citing  Smith  Ck>unty 
Com'rs  V.  Lahore,  37  Kan.  480,  15  Pac.  577). 

.  A  mortgagee  is  an  owner,  within  the 
meaning  of  the  statute  providing  for  the 
taking  of  land  under  the  power  of  eminent 
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domain;  and,  aa  anch  owneTt  te  baa  tha 
right  to  prosecute  an  independent  appeal 
from  the  freeboldera*  award.  Omalia  Bridge 
&  Terminal  Ry.  Ck>.  t.  Bead  (Neb.)  96  N.  W. 

In  repleTln  tbe  term  'Hywner"  doea  not 
necesaarily  Import  general  or  abaolute  own- 
ership, and,  under  an  allegation  of  owners 
Bhip  and  right  of  posseaaion,  plaintiif  may 
proye  a  cha.ttel  mortgage  on  the  property 
from  the  owner  to  himself »  and  a  breach  of 
its  conditions  which,  by  tbe  terms  of  the  in- 
stmment,  entitles  him  to  the  possession  of 
tbe  mortgaged  property.  Miller  t.  Adamson, 
47  N.  W.  462,  45  Minn.  99. 

Under  a  statute  providing  that  when  mu- 
nicipal corporations  seek  to  appropriate  pri- 
vate property  the  owners  of  the  property  shall 
be  notified  of  tbe  resolution  before  the  pas- 
sage of  the  same,  it  ia  held  that  a  mortgagee 
is  not  an  owner.  Incorporated  Village  of 
Pat  in  Bay  t.  Stimmel,  IS  Ohio  Clr.  Ot  B. 
64i,  7  0.  O.  D.  88D. 

Under  the  charter  of  the  dty  of  New  Ha- 
ven, providing  that  the  common  council,  in 
taking  land  for  a  street,  shall  give  or  shall 
make  compensation  to  the  owner  of  the  land 
80  taken,  where  land  so  taken  is  covered  by 
a  mortgSLge,  the  mortgagor,  and  not  the  mort- 
gagee, is  the  owner  of  the  land.  Whiting 
▼.  Cltjr  of  New  Haven,  46  Oonn.  808,  806. 

Mortgacor. 

The  word  '\>wned,''  in  the  statute  declar- 
ing tbat  a  homestead  aituate,  etc.,  *'owned 
and  occupied  by  a  resident  of  this  state,"  i 
etc.,  shall  be  exempt  from  forced  sale  on  i 
execution,  ia  not  used  in  a  restricted  sense^  * 
u  meaning  the  peraon  having  both  the  legal 
and  equitable  title  to  the  homestead.    A  per^ ; 
ion  who  has  mortgaged  his  homestead  is  an  I 
owner  thereof,  within  the  meaning  of  the ' 
act;   and  wh«e  a  huaband  has  the  entire  i 
equitable    estate,    although   the    legal    title  \ 
may  be  vested  in  his  wife,  he  ia  the  owner, 
within  the  meaning  of  tbe  statute.    Dreutser  : 
T.  Bell,  11  Wis.  114, 118.  i 

The  mortgagor  is  the  substantial  owner  | 
of  the  property,  though  the  legal  estate  is  in  : 
the  mortgagee,  and  he  can  transfer  or  vest  j 
his  interest  at  his  own  pleasure  so  long  aa 
the  right  of  redemption  exists.  The  inter- 1 
est  of  the  mortgagor  is  also  subject  to  at-  • 
tachment  and  execution.  So  a  mortgagor  in ' 
possession  and  before  foreclosure  has  an  ab- ; 
solute  and  insurable  interest  in  the  property. ; 
Washington  Fire  Ins.  Ck>.  v.  Kelly,  82  Md.  421,  i 
438, 3  Am.  Rep.  149. 

A  mortgagor  after  foreclosure  ceases  to ' 
be  the  owner  of  the  lands,  and  therefore ! 
cannot  then  redeem  from  a  tax  sale  under : 
Pub.  St  c.  12,  S  49.    Da  Silva  v.  Turner,  44 
N.  El  632,  633,  166  Mass.  407. 
6Wn8.&P.— 18 


Ooflviyaat. 

As  used  in  tiio  chapter  relating  to  tree- 
paaaing  animala,  making  owners  liable  for 
trespasses,  the  term  "owner"  includes  any 
person  occupying  or  cultivating  landa.  Rev. 
Codes  N.  D.  1899,  |  81M;  Gode  Oiv.  Proc. 
S.  D.  1908,  I  818. 

The  term  "owner,**  aa  naed  in  the  herd 
law  act,  applies  to  the  occupant  or  tenant 
when  the  owner  does  not  reside  in  the  coun- 
ty.   B«T.  St  OkL  1906»  I  68. 


The  term  "owner,"  aa  used  in  the  act 
relating  to  pipe  line  companiea,  in  reference 
to  an  effort  to  agree  with,  or  to  the  tender  of 
a  bond  to,  or  aervice  of  notice  upon,  the  own- 
er of  roads,  railroads^  turnpike  roads,  canals, 
or  other  highways,  shall  be  taken  to  mean 
the  offlcera  in  charge  of  aaid  road,  railroad, 
turnpike  road,  canal,  or  other  public  high- 
ways, on  whom  service  of  process  could  be 
made  in  any  action  at  law  or  in  equity.  P. 
ft  L.  Dig.  Lawa  Pa.  1894,  voL  2,  coL  8492, 
8T. 

Operators. 

The  word  "ownera,**  In  Lawa  1893,  c 
66,  S  5,  providing  that  "it  ahall  be  the  duty  of 
the  ownera  of  every  railroad  or  ateamboat 
situate  or  operated  •  •  •  within  this 
state,  to  redeem,"  cte.,  unused  railroad  tick- 
ets, etc.,  ia  evidently  used  in  a  comprehen- 
sive sense,  so  as  to  include  all  that  are  op- 
erating a  railroad  or  steamboat,  whether  as 
owners  of  the  property,  or  as  lessees,  re> 
ceivers,  or  the  like.  State  v.  Gorbett,  69  N. 
W.  817,  820,  67  Minn.  846,  24  L.  R.  A.  49a 

Osteasfble  owner. 

The  phrase  "family  of  the  owner,"  in 
the  constitutional  provision  declaring  that  a 
homestead  occupied  as  a  residence  by  the 
family  of  the  owner  shall  not  be  alienated 
without  the  joint  consent  of  husband  and 
wife,  "clearly  implies  that  it  was  not  intend- 
ed that  the  family,  as  a  family,  or  any  mem- 
ber thereof  except  the  ostensible  owner, 
should  be  considered  as  an  owner."  Vining 
V.  Willis,  20  Pac  232,  234,  40  Kan.  609. 

Person  In  possession  or  oontroL 

The  word  "owner"  conveys  the  idea 
of  property  in  the  thing  in  right  of  the  per- 
son who  is  said  to  be  the  owner,  and  excludes 
that  of  a  mere  possessor  in  the  right  of  an- 
other, although  the  possession  may  be 
coupled  with  the  duty  or  obligation  to  take 
care  of  or  even  use  the  thing  in  that  other's 
right.  Turner  v.  Cross,  18  S.  W.  578,  580,  88 
Tex.  218,  15  L.  R.  A.  262. 

Pen.  Gode,  art  724,  relative  to  larcoiy, 
and  providing  that,  to  constitute  the  offense, 
the  property  must  be  owned  by  some  one 
other  than  the  thief,  and  the  taking  must  be 
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without  his  consent,  does  not  necessarily 
mean  the  consent  of  the  owner,  unless  be  is 
in  actoal  possession  at  the  time  of  the  tak- 
ing hut  means  the  consent  of  the  special 
owner*  or  the  person  who  is  in  possession. 
The  phrase  "without  his  consent"  refers  spe- 
cially to  possession,  rather  than  ewnership. 
Fnuder  v.  State,  18  Tex.  App.  434,  441. 

The  word  "owner"  will  include  the  po^ 
SOB  in  possession  and  control  of  any  article 
of  parsonalty,  as  one  who  hires  a  carriage. 
Thus,  where  a  husband  and  wife  keep  a  dog 
on  the  premises,  exercising  apparent  owner- 
ship and  control,  the  actual  ownership  is  un- 
important Hombein  y.  Blanchard,  35  Pac 
187,  188^  4  Colo.  App.  92. 

The  word  "owner"  is  not  a  technical 
term.  It  is  not  confined  to  a  person  who  has 
the  absolute  right  in  the  chattel,  but  also 
applies  to  the  person  who  has  the  possession 
and  control  of  it  Thus  it  has  been  said  in 
this  commonwealth,  in  Hartford  ▼.  Brady, 
114  Mass.  466,  470,  19  Am.  Rep.  377--a  case 
under  Gen.  St  c.  25,  {  25;  Pub.  St  c.  36,  S 
27 — ^by  which  the  owner  of  cattle  is  made  lia- 
ble for  injury  done  by  them,  "the  word  'own- 
er* is  intended  to  include  all  persons  in  whom 
is  the  general  property  of  animals,  while  it 
embraces  also  those  who  are  in  possession 
of  them  under  a  special  title,  or  by  Tirtue 
of  any  lien."  Pub.  St  c.  192.  §{  24.  25,  pro- 
vided for  the  sale  of  personal  property  on 
which  there  is  a  lien  for  work  and  labor 
and  for  money  expended,  if  the  amount  due 
Is  not  paid  within  60  days  after  demand,  and 
also  provided  for  notice  of  the  intended  sale 
to  the  owner  of  the  property.  We  are  of  the 
opinion  that  where  a  person,  by  the  consent 
of  the  owner  of  goods,  stores  them  with  a 
third  person  as  his  own,  by  contract,  ex- 
press or  implied,  and  this  third  person  does 
not  know  that  any  one  else  is  the  real  owner, 
it  is  enough  to  give  notice  to  the  person 
with  whom  the  contract  is  made.  Keith  y. 
Maguire,  48  N.  B.  1090,  170  Mass.  210. 

Code,  S  1485,  makes  the  owner  of  a  dog 
liable  for  all  damage  done  by  the  dog,  ex- 
cept where  the  party  injured  is  doing  an  un- 
lawful act  Held,  that  the  word  "owner"  in- 
cludes one  who  has  a  dog  in  his  possession, 
and  harbors  it  on  his  premises.  Shultz  y. 
Griffith,  72  N.  W.  445,  446,  103  Iowa,  150, 
40  L.  R.  A.  117. 

As  to  real  property,  the  person  who,  by 
himself  or  his  tenant,  has  the  freehold  in 
his  possession,  whether  in  fee  or  for  life, 
shall  he  deemed  the  owner  for  the  pm*pose 
of  taxation.  A  person  who  has  made  a  mort- 
gage or  deed  of  trust  to  secure  a  debt  or  lia- 
bility shall  be  deemed  the  owner  until  the 
mortgagee  or  trustee  takes  possession,  after 
which  such  mortgagee  or  trustee  shall  be 
deemed  the  owner.  Personal  property  mort- 
gaged or  pledged  shall,  for  the  purpose  of 
taxation,  be  deemed  property  of  the  party  I 


who  has  the  possession.    Oode  W.  Ya.  1899« 
p.  196.  c.  29,  I  40. 

Under  Rev.  St  |  5880,  making  any  wa- 
ter craft  navigating  the  waters  within  the 
state  liable  for  all  debts  contracted  on  ac- 
count thereof  by  the  master,  owner,  steward, 
consignee,  or  other  agent  for  materials,  sup- 
plies, etc,  furnished  the  same,  and  section 
5882,  giving  any  person  having  a  demand 
under  the  former  section  a  right  to  proceed 
against  the  owner  of  the  craft  or  the  master 
who  contracted  the  debt,  etc,  the  word  "own- 
er" means  the  person  who  has  the  possession 
and  control  of  the  boat,  and  remains  and 
operates  it  pro  hac  vice  in  his  own  interest 
He  may  be  the  hirer  of  it,  or  the  mortgagor 
in  possession,  and  the  owner  of  it  as  against 
all  the  world  except  the  mortgagee  or  the 
vendee  in  possession,  and  also  a  like  owner 
except  against  the  vendor,  who  retains  tlie 
legal  title  as  a  simple  security.  It  is  not 
necessary  that  he  should  be  the  absolute  or 
legal  owner,  but  one  who  simply  holds  tbe 
legal  title  to  the  water  craft  as  security  for 
the  amount  due  him  on  the  sale  of  it  having 
neither  the  possession  nor  control  of  tbe 
craft  i*  not  such  an  owner,  or  liable  for  sup- 
plies furnished  it  Hemm  v.  Williamson,  25 
N.  E.  1,  2,  47  Ohio  St  493. 

The  word  ''owner,"  as  used  in  the  stat- 
ute making  the  owners  of  stock  liable  for 
all  damage  done  by  the  same,  is  to  be  con- 
strued by  extending  it  to  persons  in  pos- 
session under  some  special  title,  and  having 
the  custody  of  the  stock,  as  well  as  the  gen- 
eral owner.  Laflin  v.  Svoboda,  55  N.  W. 
1049,  1050,  37  Neb.  368. 

The  word  "owner,"  in  Gen.  St  1872,  c 
68,  S  83,  requiring  that  a  railroad  shall,  be- 
fore entering  on  any  land  for  the  purpose 
of  constructing  its  road,  give  notice  to  the 
owner,  is  not  used  in  the  sense  of  holder  of 
the  legal  title,  but  rather  in  the  sense  of  one 
who  has  control  of  the  land.  Tompkins  v. 
Augusta  ft  K.  R.  Co.,  21  8.  G.  420,  43L 

In  any  action  or  proceeding,  dvil  or 
criminal,  arising  under  the  chapter  relating 
to  sheep,  all  persons  having  an  interest  in 
sheep,  and  controlling  the  same,  concerning 
which  such  action  or  proceeding  is  had,  shall 
be  deemed  to  be  the  owners  of  such  sheep. 
Rev.  St  Wyo.  1899,  {  2095. 

Person  taxed  as  owner. 

The  word  "owner,"  as  used  in  Acts 
1872-73,  c  117,  S  50,  declaring  that  the  own- 
er of  land  may  redeem  from  a  delinquent 
tax  sale,  means  the  person  charged  for  the 
taxes  as  owner.  Townshend  v.  Shaffer,  8  8. 
B.  586,  587,  30  W.  Ya.  176w 

Pledsee. 

"Owned  by,  or  In  possession  of  the  debt- 
or," as  used  in  the  exemption  law,  does  not 
apply  to  stock  put  in  the  hands  of  a  creditor 
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as  collateral,  aa  against  the  debt  for  which  it 
is  idedged.  Hawl^  t.  Hampton,  28  AtL  471, 
472.  leo  Pa.  la. 

]rX#pfltttev  syiioiiyiiiova* 

An  owner  is  one  who  has  a  legal  right 
•r  ezdnsiTe  title  to  anything,  and  the  word 
••owner"  la  synonymous  with  the  word  **pro- 
prietor."  Turner  v.  Gross,  18  8.  W.  678,  679, 
tt  Tex.  218»  15L.R.A.26aL 

BaoelTer. 

A  receiyer  is  an  officer  of  tbm  conrt  ap- 
pointing him,  and  holds  possession  of  the  prop- 
erty to  whi(di  the  reoeiyershlp  relates  as  an 
officer  of  the  court,  and  Is  not  a  proprietor 
•r  owner,  within  Rer.  8t  art  2899,  giving  a 
right  of  action  for  injuries  resulting  in 
death,  caused  by  the  proprietor  or  owner  of 
a  railroad.  In  cases  of  receiverships  of  rail- 
way property,  the  receiver  often  operates 
the  road,  and  assumes  the  duties,  burdens, 
and  liabilities  imposed  by  law  upon  common 
carriers,  in  addition  to  the  ordinary  duties 
attaching  to  the  position;  but  he  is  at  all 
times  only  an  agent  of  the  court,  subject  to 
its  orders,  and  having  no  personal  Interest 
in  the  property  in  his  hands,  resulting  from 
the  existence  of  the  receivership,  though  re- 
sponsible  officially  for  the  proper  manage- 
ment and  custody  of  property  confided  to  his 
care,  and  responsible  personally  in  the  same 
manner  as  other  persons  for  his  own  unlaw- 
ful acts  working  injury  to  others,  but  not  so 
responsible  for  the  negligence  or  unlawful 
acts  of  the  servants  he  may  be  compelled  to 
employ  In  the  business  confided  by  the  court 
to  bla  management  and  controL  A  receiver 
l8  not  the  representative  of  the  company  or 
persons  whose  property  may  be  placed  in  his 
possession  and  under  his  management,  and 
may  only  be  subject  to  liability  for  injuries 
arising  under  the  permission  of  the  court  ap- 
pointing him,  or  from  the  negligence  of  him- 
self or  his  employte.  Turner  v.  Cross,  18  8. 
W.  678,  679,  83  Tex.  218,  16  L.  R.  A  262. 

The  word  •'owner,"  as  used  in  Rev.  rft 
art  2899,  giving  a  right  of  action  for  in- 
juries resulting  in  death,  caused  by  the  neg- 
ligence of  the  owner  of  a  railroad,  does  not 
include  a  receiver,  though  it  is  often  used  to 
express  right  to  property  in  a  thing  less  than 
absolute  or  exclusive  right;  but  when  this 
occurs  it  will  ordinarily  appear  from  the 
context,  and  in  all  such  cases  the  person 
holds  for  himself,  and  in  his  own  right 
The  ordinary  meaning  of  the  word  "owner** 
is  such  that  no  person  can  hold  such  rela- 
tion to  property  unless  he  has  a  personal  in- 
terest in  or  right  to  it  Turner  v.  Gross,  18 
8.  W.  678,  579,  83  Tex.  218,  15  L.  R.  A.  262. 
See,  also,  Yoakum  v.  Selph,  19  S.  W.  145,  83 
Tex.  607;  Houston  &  T.  O.  Ry.  CJo.  v. 
Boberts  (Tex.)  19  8.  W.  612;  Bonner  v. 
Thomas  (Tex.)  20  S.  W.  722. 

The  term  "owner,"  as  used  in  Laws 
1803,  c  66,  S  6,  providing  that  the  owners  of 


any  railway  companies  or  common  carrier 
within  tfie  state  shall  redeem  tickets  sold 
by  it  in  any  manner,  no  matter  whether  sold 
within  or  without  the  state,  was  intended  t« 
be  used  in  a  comprehensive  sense,  so  as  to 
include  all  who  are  operating  a  railroad  or 
steamboat,  whether  as  owners  of  the  prop- 
erty, or  as  lessees,  receivers,  or  the  like. 
8tate  V.  Corbett,  59  N.  W.  817,  320,  67  Minn. 
845,  24  L.  R  A. 


Remaindermen  are  owners,  within 
Const,  art  1,  S  17,  providing  that  private 
property  shall  not  be  taken  for  private  use 
without  the  consent  of  the  owner.  Cureton 
V.  South  Bound  R  Co.,  37  8.  B.  914,  915,  59 
8.  C.  371.  See,  also,  Johnson  v.  Richardson, 
33  Miss.  462,  464. 

Soliool  distviet* 

Whatever  is  the  subject  of  ownership  is 
held  by  the  owner  for  his  individual  benefit 
A  school  district  is  not  the  owner  of  school 
property,  within  Gen.  Laws  1883,  pp.  662, 
669,  providing  for  mechanics'  liens  in  favor 
of  contractors  and  sut>contractors  on  the 
property  of  the  owner.  Florman  v.  School 
Dlst  No.  11,  40  Pac  469,  470,  6  Colo.  App. 
319. 

Tenaiit  la  oommoa* 

The  term  "owner,"  as  used  in  the  Code 
of  Iowa,  relating  to  homesteads,  includes  one 
who,  as  tenant  in  common,  has  merely  an 
equitable  title  in  the  land.  Green  v.  Root 
(U.  8.)  62  Fed.  191,  196. 

Under  Laws  1897,  p.  101,  I  4,  providing 
that  cities  of  a  certain  class  can  pass  local 
improvement  ordinances  only  on  petition  of 
the  owners  of  a  majority  of  the  abutting 
property,  it  is  held  that  the  word  "owners" 
means  owner  in  fee,  and  that  a  tenant  In 
common  cannot  sign  a  petition  in  behalf  of 
his  co-tenants.  MeiTitt  v.  City  of  Kewanee, 
61  N.  B.  867,  872,  175  IlL  587. 


Teiuu&t  for  life. 

Any  person  holding  an  interest  in  land 
for  years,  for  life,  or  any  greater  estate, 
freehold,  in  reversion,  or  remainder  is  held 
to  be  an  owner.  Johnson  v.  Richardson,  88 
Miss.  462,  464. 

Under  Acts  1874,  c  218,  I  3,  empowering 
the  mayor  and  council  of  Baltimore  to  pro- 
vide by  general  ordinance  for  a  street  im- 
provement and  an  assessment  therefor  upon 
the  abutting  property  upon  the  application 
of  the  owners  of  a  majority  of  the  front 
feet  and  declaring  that  a  tenant  for  99 
years,  or  the  executor  or  administrator  of 
such  tenant,  or  the  guardian  of  an  infant 
owner,  or  a  mortgagee  in  possession,  should 
be  deemed  the  owner  for  the  purposes  of 
any  application,  it  was  held  that  a  tenant 
for  life  was  not  the  owner,  within  the  mean- 
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inf  of  the  statute,  and  could  not  bind  the 
broperty.  City  of  Baltimore  v.  Boyd,  20  AtL 
i028,  1029,  64  Md.  10. 

The  word  "owner,"  In  the  homestead 
act  (Scates*  Comp.  St  S  576),  providing  that, 
in  addition  to  the  property  exempt  by  law 
from  sale  under  execution,  there  shall  be 
exempt  from  leyy  and  forced  sale  the  lot  of 
ground  and  the  buildings  thereon  occupied 
as  a  residence  and  owned  by  the  debtor,  be- 
ing a  householder  and  having  a  family,  to 
the  value  of  $1,000,  etc.,  includes  one  who 
has  a  life  estate  in  the  property.  Owning 
an  estate  for  his  own  life  In  the  premises, 
the  home  of  his  family,  we  do  no  violence  to 
the  language  of  the  act  by  considering  him 
the  owner  for  all  the  purposes  of  the  act 
He  is  to  all  Intents  and  purposes  the  owner 
of  the  immediate  freehold,  and  seized  there- 
of, and,  as  such,  must  be  protected  by  the 
homestead  act,  and  this  is  neither  an  un- 
reasonable nor  fprced  definition  of  the  word 
''owner."  It  seems  to  us  to  be  its  most  nat- 
ural meaning,  regarding,  as  we  must,  the 
purpose  and  object  of  the  act  Deere  v. 
Chapman,  26  IlL  (15  Peck)  610,  611,  79  Ahl 
Dec.  350. 

Trustee* 

A  trustee  in  a  trust  deed  is  a  purchaser 
for  value.  Being  a  purchaser  for  value,  and 
holding  the  legal  title,  he  is  an  owner  hav- 
ing a  right  to  redeem  from  a  tax  sale,  as 
permitted  to  owners  under  Code  1899,  c.  31, 
SS  15,  24.  Clark  v.  McClaugherty,  44  8.  B. 
269,  271,  53  W.  Va.  376. 

A  mere  naked  trustee  of  an  equitable 
trust  is  not  a  necessary  party  to  proceed- 
ings to  condemn  lands  under  the  charter  of  a 
railroad,  requiring  notice  of  such  proceed- 
ings to  be  given  to  owners  and  persons  in- 
terested. Mclntyre  v.  Baston  &  A.  B.  Co., 
26  N.  J.  Bq.  (11  a  B.  Green)  426. 

User. 

The  right  of  the  owner  Is  more  extended 
than  of  him  who  has  only  the  use  of  the 
thing.  He  may  commit  what  would  be  con- 
sidered waste  if  done  by  another.  Territory 
V.  Young,  2  N.  M.  93,  95 ;  (Dity  of  Bangor  v. 
Rowe,  57  Me.  436,  439. 

"Owners  or  occupants,"  as  used  in  the 
Rochester  city  charter  (Laws  1861,  c.  143,  S 
41),  conferring  on  the  common  council  power 
to  require  the  owners  or  occupants  of  any 
mill  race  witliin  the  city  to  cover  the  same 
with  bridges  or  arches,  meant  only  those 
who  had  occasion  for  the  water  thus  con- 
veyed for  the  purpose  of  propelling  the  ma- 
chinery in  their  respective  mills,  and  did  not 
intend  to  enforce  an  expense  on  the  owners 
or  occupants  of  lots  adjoining  a  street 
through  the  center  of  which  ran  a  mill  race. 
People  V.  Common  Ck>uncil  of  City  of  Roches- 
ter. 54  N.  Y.  507,  510. 


Vendee  under  bond  or  oontraet. 

A  party  in  possession  of  a  dwelling 
house  under  a  valid  and  aubsisting  contract 
of  purchase,  although  he  has  not  paid  the 
whole  consideration,  he  is  properly  spoken  af 
as  the  owner  of  the  house.  iStna  Fire  Ina. 
Ck).  V.  Tayler  (N.  Y.)  16  Wend.  385,  394.  See, 
also,  Green  v.  Root  (U.  S.)  62  Fed.  191,  196w 

A  purchaser  of  land,  holding  a  bond  for 
a  deed,  cannot  recover  from  his  vendor  un- 
der Code,  §  3296,  providing  that  any  person 
cutting  trees  on  land  not  his  own,  without 
the  consent  of  the  owner,  shall  pay  to  such 
owner  a  stated  sum  for  each  tree  so  cut 
The  purchaser  is  not  the  owner  by  legal  title. 
Whatever  may  be  the  varied  meanings  of 
which  the  word  "owner"  is  capable,  and 
whatever  may  have  been  the  signification  at- 
tached when  employed  In  other  connections, 
or  in  reference  to  other  subject-matters  in 
this  statute,  it  is  limited  to  the  owner  of  the 
legal  estate  in  lands.  This  is  its  precise 
meaning,  and  it  would  be  an  unwarrantable 
interpretation,  violative  of  the  cardinal  rule 
that  penal  statutes  are  to  be  strictly  cour 
strued,  if  it  were  extended  so  as  to  Include 
one  who  has  but  an  equity,  of  which  courts 
of  law  cannot  take  cognizance.  Oravlee  v. 
Williams,  20  South.  952,  953,  112  Ala.  539. 

One  in  possession  of  land  under  a  bond 
for  title,  with  a  part  of  the  purchase  money 
paid,  is  not  the  owner  of  such  land,  within 
Civ.  Code,  S  2243,  so  as  to  entitle  him  to  re- 
cover the  penalty  therein  provided,  on  fail- 
ure of  a  railroad  company  to  put  in  a  cattle 
guard  on  notice.  Hardin  v.  Chattanooga  S. 
O.  R.  Co.,  113  Ga.  357,  38  S.  B.  839.  A  son 
of  the  owner  of  land,  who  had  given  the  no- 
tice provided  by  the  statute,  and  who  was 
cultivating  the  land,  was  not  the  owner. 
Fenn  v.  Georgia  Northern  R.  Ck>.,  43  S.  B. 
378,  116  Ga.  942  (citing  Florida  Cent  A  P. 
R.  Co.  V.  Judge,  100  Ga.  601,  28  S.  B.  379). 

The  word  "owner,"  In  a  statute  giving 
mechanics  and  materialmen  a  lien,  and  pro- 
viding that  the  word  "owner*'  shall  include 
every  person  for  whose  immediate  use  or 
benefit  any  building,  erection,  or  other  Im- 
provement is  made,  having  the  capacity  to 
contract  including  guardians  of  minors  or 
other  persons,  is  not  a  limitation,  but  is  in- 
tended to  extend  to  the  definition  of  the 
term  "owner,"  so  as  to  include  persons  who 
would  not  ordinarily  be  held  to  come  within 
its  meaning.  The  term  was  construed  to  in- 
clude one  contracting  to  purchase  land  un- 
der a  contract  requiring  him  to  pay  a  part 
of  the  price  upon  delivery  of  the  deeds,  and 
to  secure  the  balance  by  a  mortgage  to  be 
Junior  to  another  mortgage  to  be  placed 
thereon  by  the  purchaser  to  secure  funds 
with  which  to  pay  for  improvements  which 
he  agreed  to  make,  although  the  purchaser 
did  not  make  the  first  payment,  and  did  not 
negotiate  the  mortgage,  but  constructed  the 
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ImproTements.    Janes  v.  Osborne,  79  N.  W. 
143,  144.  108  Iowa.  409. 

One  holding  a  certiflcate  of  purchase 
from  the  state  of  school  lands,  upon  which 
he  has  paid  20  per  cent  of  the  price.  Is  not 
a  freeholder  owning  lands,  within  Wright 
Act  1877,  f  2,  requiring  a  petition  to  organize 
an  irrigation  district  to  be  signed  by  00  snch 
freeliolders.  "Owner,"  in  its  general  sense, 
means  one  who  has  fall  property  in,  and 
dominion  over,  property.  In  Bonvler's  Law 
Dictionary  it  is  said  that  the  word  *'owner," 
when  used  alone,  imports  an  absolute  owner. 
The  precise  meaning,  perhaps,  depends  on 
the  nature  of  the  subject-matter,  and  the 
comiection  in  which  it  is  used,  but,  when  ap- 
plied to  real  estate,  without  any  qualifying 
words,  in  common  as  well  as  legal  parlance 
it  prima  facie  means  an  owner  in  fee.  Di- 
rectors of  Fallbrook  Irr.  Dist  t.  Abila,  89 
Pae  794,  79(t,  106  GaL  855. 

The  word  "owner"  has  no  technical 
meaning.  Under  different  circumstances  the 
word  "owner"  has  been  held  to  mean  the  per- 
son having  the  legal  title,  or  the  owner  who 
has  the  equitable  title.  And  it  has  also  been 
held  to  include  every  person  having  an  in- 
terest in  the  estate.  One  in  possession  of 
land  under  a  bond  for  title,  with  a  part  of 
the  purchase  money  paid.  Is  not  the  owner 
thereof,  within  Act  Nov.  11,  1899,  imposing 
on  railway  companies  the  duty  of  erecting 
and  maintaining  cattle  guards  at  designated 
points  along  their  lines  of  road.  The  Legis- 
lature used  the  word  "owner,"  in  this  stat- 
ute, as  meaning  the  real  owner  as  against 
the  world.  Hardin  v.  Chattanooga  8.  B. 
Go.,  38  S.  B.  839,  840,  113  Oa.  357. 

Owner  of  eorporate  stook. 

A  person  in  whose  name  shares  of  stock 
stand  on  the  books  of  a  company  shall  be 
deemed  the  owner  thereof,  as  it  regards  the 
company.    Code  Va.  1887,  i  1131. 

Owner  of  Tessal. 

In  the  construction  of  the  title  relating 
to  merchant  seamen,  the  term  "owner"  shall 
be  taken  and  understood  to  comprehend  all 
the  several  persons,  if  more  than  one,  to 
whom  a  vessel  shall  belong.  U.  8.  Comp. 
St  1901.  p.  3120. 

Vendor  In  eontmet  of  sale. 

The  word  "owner/*  as  used  in  1  Rev. 
St  p.  514,  I  64,  providing  ttiat  no  highway 
shall  be  opened  or  worked  without  a  release 
by  the  owner  of  the  land  or  an  assessment : 
of  his  damages,  means  the  person  entitled  | 
to  the  legal  estate  in  the  land,  and  therefore, ' 
where  an  executory  contract  for  the  sale  of  j 
the  land  through  which  a  highway  Is  to  be  | 
opened  has  been  made,  it  is  the  consent  of  | 
the  vendor,  and  not  of  the  vendee,  which  is ; 
required;    the  vendee  not  being  the  owner  < 


of  the  land  in  a  legal  sense,  though  the  ven- 
dor held  the  same  in  trust  for  him.  Smith 
T.  Ferris  (N.  Y.)  6  Hun,  553,  554. 

Where  a  contract  of  sale  required  the 
erection  by  the  vendee  of  a  house  on  the 
land,  and  provided  that  the  title  to  the  house 
and  land  should  remain  in  the  vendor  until 
the  purchase  price  was  paid,  the  vendor's 
interest  in  the  land  was  that  of  an  owner,  so 
as  to  be  subject  to  a  mechanic's  lien.  Ed- 
wards ft  McCulloch  Lumber  Co.  v.  Mosher, 
00  N.  W.  264,  265.  88  Wis.  672. 

Where  the  owner  of  a  lot  in  the  city  of 
New  York  contracted  with  the  purchaser  to 
convey  the  lot  to  him  for  a  certain  sum, 
and  to  loan  him  money  in  Installments  for 
the  location  of  a  building  thereon,  the  price 
and  the  money  to  be  secured  by  bond  and 
mortgage  upon  the  premises  at  the  comple- 
tion of  the  building,  at  which  time  the  lot 
was  to  be  conveyed,  the  seller  of  the  lot 
was  not  the  owner  of  the  building,  within  the 
meaning  of  the  mechanic's  lien  act,  although 
it  was  erected  on  land  of  which  he  had  the 
legal  title.  Loonie  t.  Hogan,  9  N.  Y.  485, 
440.  61  Am.  Dec.  706. 

A  contract  for  sale  of  land  required  the 
vendee  to  erect  certain  houses  thereon;  the 
vendor  agreeing  to  advance  a  designated  sum 
to  partly  pay  for  their  construction.  It  was 
held  that  the  vendor  vras  the  owner  of  the 
land,  within  the  meaning  of  Laws  1885,  c. 
342,  i  1.  giving  any  one  furnishing  labor  or 
materials  in  the  erection  of  any  house  "with 
the  consent  of  the  owner"  a  Hen  thereon,  and 
providing  (section  5)  that  an  owner  who  has 
entered  into  a  contract  to  sell  land  shall  be 
deemed  to  be  the  owner  within  the  meaning 
of  the  act  until  the  deed  has  been  actually 
delivered  and  recorded.  Miller  v.  Mead,  28 
N.  B.  387,  388,  127  N.  Y.  544,  13  L.  R.  A.  701. 

A  person  having  only  a  vendor's  Hen  on 
the  property  on  which  the  work  is  to  be  per- 
formed, though  he  is  in  possession  thereof. 
Is  not  an  owner,  within  the  mechanic's  lien 
law  of  1883,  which  only  authorized  a  mechan- 
ic's lien  under  a  contract  with  the  owner, 
although  the  law  provides  that  the  word 
*'owner"  includes  any  person  having  a  pre- 
sentable or  conveyable  interest  in  a  claim, 
since  the  grantor's  lien  is  not  a  claim  to 
the  land  or  an  Interest  in  it  Griffin  v.  Sey- 
moure,  63  Pac.  809,  811,  15  Colo.  App.  487. 


OWKER*B  RISK. 

See  "At  Owner's  Risk." 

In  England  it  is  held  that  shipment  at 
the  "owner's  risk"  in  general  terms  exoner- 
ates the  carrier  or  bailee  from  aU  responsi- 
bility, thus  putting  the  questions  of  diligence 
and  neglect  out  of  the  case.  In  West  Vir- 
ginia it  has  been  held,  following  the  United 
States  Supreme  Court  in  New  Jersey  Steam 
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NaT.  Co.  T.  Merchants'  Bank,  47  U.  &  (6 
How.)  8i4,  12  L.  Bd.  465,  that  It  limits  the 
railroad  to  loss  or  damage  resulting  from 
ordinary  neglect  Baltimore  &  O.  R.  Oo.  v. 
Bathbone,  1  W.  Ya.  87,  107,  88  Am.  Dea  004. 

OWNERSHIP. 

See  "Absolute  Ownership";  "Act  of 
Ownership";  "Apparent  Ownership"; 
-Claim  of  Ownership";  "Entire.  Un- 
conditional, and  Sole  Ownership"; 
•^Imperfect  Ownership";  "Several 
Ownership";  "Sole  Ownership";  "Un- 
conditional and  Sole  Ownership.** 
Change  of  ownership,  see  "Change." 
Unqualified  ownership,  see  "Unqualified." 

Ownership  la  the  right  by  which  a  thing 
belongs  to  an  individual,  to  the  exclusion  of 
all  other  persons.  Converse  v.  Kellogg  (N. 
Y.)  7  Barb.  590,  597;  Hill  v.  Cumberland 
Valley  Mut  Protection  Co.,  59  Pa.  (9  P.  F. 
Smith)  474,  477. 

The  ownership  of  a  thing  is  the  right 
of  one  or  more  persons  to  possess  and  use  I 
it  to  the  exclusion  of  the  others.  Civ.  Code 
Mont.  1895,  S  1070;  Civ.  Code  La.  1900,  art 
488;  Maestri  v.  Board  of  Assessors  (La.)  84 
South.  658,  661;  Rev.  Codes  N.  D.  1899,  I 
3266;  Civ.  Code  S.  D.  1903,  i  182;  Rev.  St. 
Okl.  1908,  S  4017. 

A  contract  for  the  sale  of  realty,  no 
deed  having  been  made  and  part  of  the  pur- 
chase money  being  unpaid,  does  not  Invest 
the  vendee  with  ownership  of  the  property. 
Hill  V.  Cumberland  Valley  Mut  Protection 
Co.,  59  Pa.  (9  P.  P.  Smith)  474,  477. 

Where  a  fire  policy  required  that  the 
Insured  should,  in  case  of  loss,  make  affidavit 
stating  the  value  and  "ownership"  of  the  in- 
sured property,  such  language  did  not  require 
the  insured  to  make  any  statement  with  re- 
gard to  incumbrances  on  the  property.  Tay- 
lor V.  JEitnsi  Ins.  Co.,  120  Mass.  254,  257. 

The  ownership  of  property  is  a  matter 
of  fact,  although  It  may  result  from  a  ques- 
tion of  law.  Turner  Falls  Lumber  Co.  t. 
Bums,  45  Atl.  896,  898,  71  Vt  354. 

The  ownership  of  property  may  be  in 
the  sovereign  and  the  use  private  or  public, 
or  the  ownership  may  be  public  and  the  use 
private.  This  depends  upon  the  character 
of  the  ownership  and  dedication,  and  the  cir- 
cumstances of  the  use.  Hart  v.  Burnett,  15 
Cal.  530,  548  (citing  Bouv.  Law  Diet  verb. 
"Dedication";  Town  of  Pawlet  v.  Clark,  13 
U.  S.  [9  Cranch]  292,  8  L.  Ed.  735). 

Goonpaaoyy  possessioii,  or  seisin. 

An  indictment  for  burglary,  alleging  that 
the  building  burglarized  was  owned  by  the 
prosecuting  witness,  is  sufficient,  since  "own- 
ership" implies  occupancy.  Price  v.  State 
(Tex.)  58  S.  W.  83,  85. 


"Ownership,"  as  used  in  the  Penal  Code 
relative  to  larceny,  is  synonymous  with  "pos- 
session." Frazier  t.  Stats^  18  Tex.  App.  434, 
441. 

SeisiB  and  ownersbtp,  as  te  oorporeal 
hereditaments  in  the  oommon-law  sense  at 
the  term,  mean  practically  the  same  thins. 
Mere  occupancy  does  not  constitute  seisin 
in  the  legal  sense  of  that  term.  Ft  Dear- 
bom  Lodge,  I.  O.  O.  F.,  v.  Klein,  3  N.  B. 
272,  273,  115  111.  177,  56  Am.  Rep.  133. 

The  term  ''ownership,"  within  the  mean- 
ing of  the  law  of  larceny,  requiring  tbat 
stolen  property  be  taken  from  the  posses- 
sion of  the  owner,  may  be  predicated  of  the 
right  in  notes  of  the  cashier  of  a  bank  to 
whom  the  notes  are  intrusted  to  conv^  them 
to  his  bank,  and  from  whom  they  are  stolen. 
Commonwealth  t.  Butts,  124  Mass.  449,  463. 

"Ownership,"  says  Bishop  in  his  work  eo 
Criminal  Procedure  (volume  2,  H  137,  13S), 
'Is  one  thing  in  one  offense  and  anotbsr 
thing  in  another.  In  burglary  ownership 
means  any  possession  which  is  rightful  as 
against  the  burglar."  State  v.  Gilligan,  50 
Atl.  844,  845,  23  R.  I.  400.  See,  also,  Ttice 
V.  State,  42  S.  B.  1008»  116  Qa.  602. 

Title  distincvisked. 

See  "Title." 

Ownership  means  title  to  property.  Hill 
T.  Cumberland  Valley  Mut  Protection  Co., 
58  Pa.  (9  P.  F.  Smith)  474,  477. 

OWNERSHIP  BT  SEVERAXn 

The  ownership  of  property  by  several 
persons  is  either  (1)  of  Joint  interests,  (2)  of 
partnership  interests,  or  (3)  of  interests  in 
common.    Rev.  Codes  N.  D.  1889,  i  3282. 

OX-OXEN. 

See  "Yoke  of  Oxen." 

An  indictment  charging  the  theft  ef  an 
oz  is  a  sufficient  allegation  of  the  kind  of 
animal  stolen,  in  an  indictment  under  a  Code 
prescribing  a  penalty  for  the  theft  of  cattle. 
Parchman  v.  State,  44  Tex.  192. 

"Ox,"  and  "steer,"  in  the  popular  uae 
of  words,  are  equivalent,  and  are  used  to 
designate  a  castrated  taurine  male  which  has 
been  brought  under  the  yoke.  In  this  case 
the  word  "steer"  was  held  to  be  a  sufficient 
description  in  an  Indictment  of  the  animal 
stolen.    Watson  v.  State,  55  Ala.  150. 

"Oxen"  are  included  in  the  term  "cat- 
tle," as  used  in  a  statute  providing  for  dam- 
ages for  killing  cattle.  Randall  v.  Richmond 
&  D.  R.  Co.,  107  N.  C.  748,  749,  12  S.  B.  605* 
11  L.  R.  A.  460;  Id.,  10  S.  B.  691«  89%  104 
N.  C.  410. 
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"Oxen'*  Is  a  word  of  sufficiently  definite 
meaning  to  furnish  an  accurate  description 
of  property  in  an  Indictment  for  theft  The 
term  cannot  be  regarded  as  an  exact  syn- 
onym of  "cattle,"  which  has  such  an  Inclu- 
sive meaning  as  to  include  yarious  different 
species  of  animals  and  goods.  While  an  in- 
dictment diarging  defendant  with  theft  of 
"cattle"  might  be  held  insufl3clent  on  the 
ground  that  the  term  was  of  indefinite  sig- 
nification, being  used  with  reference,  not 
only  to  all  domestic  animals,  but  to  inani- 
mate goods  as  well,  and  even  extended  by 
Shakespeare  to  Include  boys  and  girls,  it  can- 
not be  said  that  the  term  "oxen"  is  capable 
of  the  same  extended  meaning,  so  that  it 
would  not  include  either  inanimate  goods 
or  human  beings,  but  Is  a  sufficiently  definite 
description  of  animals  of  the  bovine  genus. 
Henry  v.  State,  45  Tex.  84,  87. 

OX  CABT. 

"Ox  cart"  as  used  In  the  statute  exempt- 
ing an  ox  cart  from  execution,  is  not  employ- 
ed literally,  so  as  to  mean  that  a  cart  Is  not 
exempt  if  drawn  by  any  other  animal  than 
oxen,  but  means  any  vehicle  of  such  nature 
possessed  by  a  debtor.  Webb  t.  Brandon, 
51  Tenn.  (4  Helsk.)  286,  28». 

OXIDE. 

See  ^'Metallic  Oxide." 
OXIDE  OF  zmo. 

Oxide  of  zinc  la  manufa(^red  In  Buro- 
pean  establishments  as  follows:  Sheets  of 
zinc  ordinarily  sold  in  commerce  are  placed 
in  retorts.  The  face  of  the  retort  has  an 
opening  large  enough  to  admit  the  sheet  The 
backs  of  the  retorts  are  inclosed  in  a  furnace, 
and  the  retorts  are  heated  by  bituminous 
coal  to  a  white  heat  The  action  of  the  heat 
vaporizes  the  spelter,  which  is  entirely  con- 
smned.  The  vapor  passes  out  of  the  mouth 
of  the  retort  into  large  pipes,  into  which  cur- 
rents of  air  are  forced.  The  vapor  combines 
with  the  oxygen  of  the  air,  and  becomes 
white,  snowlike  flakes.  The  current  bears 
these  flakes  along  through  the  pipes,  which 
terminate  in  long  chambers.  At  the  mouth  of 
the  pipes  bags  are  suspended,  in  which  the 
flalLes  art  caught    No  further  process  is  re- 


quired.   Meyer  t.  Arthur.  91  U.  S.  670,  676, 
23  L.  Ed.  456. 


OYSTER. 

As  fish,  see  "Fish.** 

As  shell  fish,  see  "Shell  Fish.** 

OT8TEB  BED. 

•*Very  few  people  know  what  is,  or  what 
constitutes,  a  natural  oyster  bed.  Indeed,  it 
Is  only  a  matter  of  opinion,  at  the  best;  and 
opinions  are  likely  to  be  influenced  largely 
by  self-interest  A  large  number  of  persons 
make  a  distinction  between  oyster  beds  that 
ebb  dry  and  those  that  are  covered  at  all 
states  of  the  tide;  a  distinction  which,  it  is 
needless  to  say,  does  not  have  any  sound 
foundation  to  rest  upon.  Many  also  appear 
to  think  that  a  natural  bed  is  not  a  natural 
bed,  in  the  meaning  of  the  law,  because  it  is 
a  little  one.  On  the  other  hand,  there  are 
some  whose  definition  of  natural  bed  ia  so 
liberal  that  it  not  only  covers  all  places 
where  oysters  were  in  the  past,  or  are  in  the 
present,  but  includes  any  area  where  they 
might,  could,  would,  or  should  grow  in  the 
future.  The  best  legal  definition  of  what  is 
an  oyster  bed  is  as  follows:  "A  bed  not  made 
by  man,  and  of  sufficient  area  to  have  been 
profitably  worked  by  the  general  public  as 
common  property  within  some  recent  period 
of  time.  A  natural,  as  distinguished  from  an 
artificial,  bed.  Is  one  not  planted  by  man,  and 
in  any  shoal,  reef,  or  bottom  where  oysters 
are  to  be  found  growing,  not  sparsely,  or  at 
intervals,  but  in  a  mass  or  stratum,  and  in 
sufficient  quantities  to  be  valuable  to  the 
public."  State  v.  Willis,  10  a  B.  764,  765, 104 
N.  0.  764. 


OTSTEB  SPAT. 

"Oyster  spaf*  is  the  spawn  or  young 
brood  of  oysters.  Borough  of  Maldon  t.  Wool- 
vet,  12  AdoL  ft  B.  12,  15. 


OTSTERT. 

"Oystery"  is  a  particular  species  of  fish- 
ing, and  of  course  Includes  the  common  right 
of  fishery.  Moulton  t.  Libbey,  87  Me.  472, 
492,  59  Am.  Dec  57. 
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P.  A. 

"p.  a."  as  osed  in  a  promisBory  note  re- 
citing "Int  @  6^  p.  a./'  \B  an  abbreviation  for 
"per  annum."  Simmons  t.  BrookSi  84  N.  B. 
175,  177,  159  Mass.  2ia 


P.  P.  A. 

The  letters  ''p.  p.  a^"  added  to  an  agenfs 
signature  should  be  construed  as  evidence 
that  the  agent  professes  to  be  acting  ''per 
power  of  attomej."  Mt.  Morris  Bank  t. 
Gorham,  48  N.  B.  841,  842,  169  Mass.  519. 


PA. 

The  fact  that  deposlttons  were  taken  pur- 
suant to  a  commission  addressed  "to  any  no- 
tary public  within  and  for  Dauphin  Co.,  Pa./* 
was  held  not  ground  for  suppressing  such 
deposition.  It  is  a  matter  of  common  knowl- 
edge that  "Oo."  is  used  as  an  abbreviation  of 
"county,"  and  "Pa."  is  an  abbreviation  of 
"Pennsylvania,"  and  proof  of  such  facts  was 
not  required.  Oilman  v.  Sheets,  78  Iowa,  499, 
501,  43  N.  W.  299,  80a 


PAT. 

"As  part  of  plalntUTs  registered  label, 
there  appeared  in  very  small  letters  the 
words  'Pat  Aug.  13,  1872.'  It  is  claimed  that 
this  must  be  taken  as  a  false  affirmation  that 
the  whisky  was  patented.  I  do  not  think  it 
amounts  to  this.  As  used  on  the  barrels  of 
whisky,  it  is  almost  Impossible  that  It  could 
suggest  to  any  one  this  idea.  The  words 
were  not  used  in  such  a  way  as  naturally  to 
Indicate  the  existing  or  present  protection  to 
the  whisky  of  a  patent  The  words  seem  to 
indicate  the  date  of  registry  of  the  trade- 
mark, and  not  to  have  been  used  for  the  pur- 
pose of  deceiving  the  public."  Held  not  to  be 
a  false  affirmation  that  the  whisky  was  pat- 
ented, so  as  to  deprive  plaintiffs  of  relief  for 
infringement  Cahn  v.  Gottschalk,  2  N.  Y. 
Supp.  13,  17,  14  Daly,  542. 


PACK. 

The  term  "^  pack,**  In  Its  ordinary  sig- 
nification, especially  when  used  in  reference 
to  carriage,  means  to  place  together  and  pre- 
pare for  transportation,  as  to  make  up  a 
bundle  or  bale.  Keith  t.  State,  8  South.  853, 
354,  91  Ala.  2,  10  L.  R.  A.  430;  State  v.  Par- 
sons, 27  8.  W.  1102,  U04k  124  Mo.  436^  46 
Am.  St  Rep.  457. 


PACKAGE. 

Bee  "Original  Package^; 
age." 


^Single  Pack- 


Tbe  term  "package"  means  a  bundle  or 
parcel  made  up  of  several  smaller  parcels, 
combined  or  bound  together  In  one  bale,  box, 
crate,  or  other  form  of  package.  Haley  v. 
State,  60  N.  W.  962,  963,  42  Neb.  556,  47  Am. 
St  R^.  718;  Commonwealth  v.  Schollenber- 
ger,  27  AtL  80,  88,  156  Pa.  201,  22  U  B.  A. 
155,  86  Am.  St  Rep.  82. 

A  package  is  a  number  of  things  done  up 
conveniently  for  handling  and  convenience; 
a  bundle  put  up  for  transportation  or  com- 
mercial handling.  State  ex  rel.  Gelpi  ▼. 
Board  of  Assessors,  15  South.  10,  11,  46  La. 
Ann.  145,  49  Am.  St  Rep.  318  (cited  and  ap- 
proved in  May  v.  City  of  New  Orleans,  25 
South.  959,  960,  51  La.  Ann.  1064). 

A  package  Is  a  bundle  put  up  for  trans- 
portation or  commercial  handling.  It  is  a 
thing  in  form  to  become  as  such  an  article  of 
merchandise  for  transportation  or  delivery 
from  hand  to  hand.  It  denotes  a  thing  in 
form  suitable  for  transportation  or  handling 
as  an  article  of  sale.  United  States  v.  Gold- 
back  (U.  S.)  25  Fed.  Gas.  1342. 

A  package  is  a  bundle  or  bale  made  up 
for  transportation.  It  usually  consists  of  a 
single  article;  but  when  separate  articles 
are  placed  together  and  prepared  for  trans- 
portation in  a  bundle,  bale,  box,  or  other  re- 
ceptacle, they  do  not  form  as  many  separate 
and  distinct  packages  as  there  are  bundles, 
though  they  may  be  wrapped  separately. 
State  V.  Parsons,  27  S.  W.  1102,  1104,  124  Mo. 
436,  46  Am.  St  Rep.  457;  Keith  v.  State,  8 
South.  353,  354,  91  Ala.  2,  10  L.  R.  A.  430. 

A  "package,"  within  the  meaning  of  a 
receipt  given  by  a  common  carrier,  providing 
that  the  company  shall  not  be  liable  for  any 
loss  or  damage  to  any  box,  package,  or  thing 
for  over  |50,  means  each  separate  package, 
although  a  number  of  such  packages  are  in- 
cluded in  one  receipt  Boscowitz  v.  Adams 
Exp.  Co.,  93  111.  523,  524,  34  Am.  Rep.  191. 

Con  Ia  bulk. 

"Package,"  as  used  in  a  printed  clause 
In  a  bill  of  lading,  restricting  a  carrier's  lia- 
bility for  the  loss  of  packages,  does  not  in- 
clude 70,000  pounds  of  corn  in  bulk.  Rosen- 
stien  V.  Missouri  Pac  R.  Co.,  16  Mo.  App.  225, 
230. 

On  receiving  certain  corn  for  transporta- 
tion from  Chicago  to  Baltimore  the  carrier 
issued  receipts  partly  in  print  and  partly  in 
writing.    The  printed  part  contained  the  Ian- 
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gnage:  *The  foUowiog  packages  (contents  un- 
known), In  apparent  good  condition."  Then 
followed  in  writing  tbe  number  of  bushels  of 
com,  and  printed  conditions,  including,  "that 
the  defendants  are  not  to  be  held  accountable 
for  any  damage  or  deficiency  in  packages  aft- 
er the  same  shall  have  been  receipted  for  in 
good  order  by  consignees  or  their  agents  at 
point  of  delivery."  The  court  held  that  the 
term  'package,'*  as  used  in  this  receipt,  re- 
ferred to  any  package  where  the  contents 
were  unknown,  and  that  it  was  not  designed 
to  be  applied  to  com.  McCoy  r.  Erie  ft  W. 
Transp.  Co.,  42  Md.  496,  609. 

Cottom  bales. 
In  a  bill  of  Udlng  limiting  the  liability 
of  the  carrier  for  loss  or  damage  occurring 
to  '^packages"  in  transit,  the  word  '^package" 
should  be  construed  as  embracing  cotton 
bales.  Lamb  v.  Camden  ft  A.  Railroad  ft 
Transportation  Co.  (N.  Y.)  2  Daly,  464,  4S0. 

In  a  receipt  given  by  a  common  carrier 
limiting  Its  liability  to  a  certain  sum  unless 
tbe  value  of  each  package  is  named  and  stat- 
ed, the  word  ^'package"  means  small  parcels 
or  bundles  whose  appearance  would  give  no 
adequate  information  of  their  value  to  the 
carrier.  Bales  of  cotton  and  articles  of  a 
similar  nature,  the  value  of  which  can  easily 
be  seen  by  a  casual  inspection,  are  not  pack- 
ages. Southern  Exp.  Ce.  t.  Crook,  44  Ala. 
468»  475»  4  Am.  Bq^  140. 

Xdqvor* 

"Package,**  as  used  in  Bev.  81  |  8449, 

providing  that  whenever  any  person  ships 
any  spirituous  or  fermented  liquors  or  wines 
mider  any  other  than  the  proper  name  or 
InraDd  known  to  the  trade,  as  designating  the 
kind  and  quality  of  the  contents  of  the  pack- 
ages containing  the  same,  he  shall  forfeit 
such  liquors  and  **packages,"  etc.,  includes 
every  box,  barrel,  or  other  receptacle  into 
which  distilled  spirits  have  been  placed  for 
shipment  or  removal,  either  in  quantity  or  in 
separate  small  packages,  as  bottles  or  jugs. 
United  States  v.  132  Packages  of  Spirituous 
Liquors  and  Wines  (U.  S.)  76  Fed.  364,  368, 
22  C.  a  A.  228. 

ICatehboz. 

A  match  box  of  capacity  to  hold  less 
than  100  matches,  which  contains  two  slid- 
ing drawers,  which  are  open  on  the  top  when 
drawn  out,  is  but  one  package.  Inasmuch  as 
each  drawer  is  not  of  itself  a  package  in  the 
mercantile  sense.  United  States  v.  Goldback 
(U.  S.)  25  Fed.  Cas.  1342. 

XUkoaa. 

Milk  cans  are  '^packages,"  within  a  fire 
policy  on  a  creamery  building,  butter  and 
cheese  manufactured  and  in  process  of  manu- 
facture, and  all  materials  and  supplies  for 


Ass'n  of  Philadelphia,  112  Mich.  106,  70  N. 
W.  44a 

The  word  "^package*'  includes  not  only 
barrels,  but  casks  and  small  tanks  as  well, 
as  used  in  Bev.  St  f  5842,  fixing  a  fee  for  the 
inspection  of  petroleum  oils,  for  gauging  and 
branding  each  barrel  or  larger  or  smaller 
package.  State  ex  rel.  Waters-Pierce  Oil  Co. 
V.  Baggott,  8  &  W.  737,  738,  96  Mo.  6& 

"Package,"  as  used  in  the  act  of  1878, 
providing  for  the  inspection  of  illuminating 
oils,  the  fees  being  at  a  specified  rate  per 
barrel,  cask,  or  package,  cannot  be  construed 
to  include  a  storage  tank  in  which  the  oil 
was  put,  not  for  the  purpose  of  handling, 
transportation,  or  sale,  but  only  for  keeping. 
Willis  V.  Standard  OU  Ca,  62  N.  W.  652,  653, 
60  Minn.  290. 


PACKET. 

A  packet  is  two  or  more  letters  under  one 
cover.  Chouteau  v.  The  St  Anthony,  11  Mo. 
226,  230;  Dwight  v.  Brewster,  18  Mass.  (1 
Pick.)  60,  58,  11  Am.  Dec.  183. 

A  letter  is  a  message  in  writing.  A  pack- 
et is  two  or  more  letters  under  one  cover. 
The  merely  covering  a  parcel  of  gloves,  silk 
hose,  or  other  merchandise  with  paper,  and 
directing  it  to  a  person  to  whom  it  is  sent, 
would  not  make  such  parcel  a  letter,  nor  is 
there  any  difference  between  such  parcel  and 
one  containing  bank  notes.  A  parcel  or  bun- 
dle of  merchandise  is  not  a  letter  or  packet 
within  St  U.  S.  11th  Cong.  c.  64,  f  18,  mak- 
ing it  unlawful  for  a  carrier  of  the  mail  to 
take  any  letter  or  packet  and  deliver  it  to  the 
person  to  whom  it  was  sent  Dwight  v. 
Brewster,  18  Mass.  (1  Pick.)  60,  56»  11  Am. 
Dec  133. 

Bev.  St  i  8891,  providing  for  the  pun- 
ishment of  any  employ^  of  the  postal  de- 
partment who  shall  unlawfully  detain,  delay, 
or  open  any  letter,  packet  bag,  or  mail  of 
letters  intrusted  to  him,  or  which  has  come 
into  his  possession,  and  which  was  intended 
to  be  carried  by  mail,  etc.,  means  any  packet 
which  is  mailable,  such  as  merchandise,  and 
not  necessarily  a  bag  of  letters.  United 
States  V.  Blackman  (U.  &)  17  Fed.  837,  838. 


!  PACKING  HOUSE. 

Packing  houses  are  houses  used  for  the 
purpose  of  packing  meats.  Ford  v.  State,  14 
N.  E.  241,  244,  112  Ind.  373. 

PACKHrO  HOUSE  BUSINESS. 

It  is  a  matter  of  common  knowledge  that 
a  part  of  the  business  of  a  packing  house 


tbe  same,  including  packages.    Cronin  t.  Fire    consists  in  tbe  sale  of  products  which  it  pre- 
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pares  for  this  purpose.  It  would  be  sticking 
in  the  bark  to  hold  that  a  firm  is  doing  a 
packing  house  business  when  It  Is  engaged  In 
slaughtering  animals  and  dressing  and  pre- 
paring the  products  of  their  carcasses  for 
food  and  other  commercial  purposes,  but  It  is 
not  carrying  on  a  packing  house  business 
when  It  is  selling  fresh,  cured,  and  salt 
meats,  and  other  products  that  it  has  manu- 
factured from  the  carcasses  of  slaughtered 
animals  for  this  very  purpose,  so  that  a  pack- 
ing house  company  located  in  one  state  is 
doing  a  packing  house  business  when  It  sells 
its  products  in  another  state.  Stewart  t. 
Kehrer,  41  S.  B.  680,  682,  115  Qa.  184. 

PACKING  A  JURY. 

"Packing  a  Jury,"  as  used  in  an  article 
In  a  newspaper  charging  a  Justice  of  the 
peace  with  malpractice  In  packing  a  Jury, 
must  be  construed  as  clearly  importing  the 
improper  and  corrupt  selection  of  a  Jury 
sworn  and  impaneled  for  the  trial  of  a  cause. 
Mix  T.  Woodword,  12  Oonn.  262,  2BSk 

PAGANISM. 


our  natural  lives  and  sixty  dollars  paid  to  ii9 
annually  to  our  satisfaction,*'  the  -wor^ 
'"paid  to  our  satisfaction"  refer  t*  fntnre 
payments  to  be  made,  and  is  not  an  acknowl- 
edgment that  payment  had  then  been  made. 
Gage  T.  Hoyt  8  Atl.  818,  819,  58  Vt  686. 

"Paid,"  as  used  in  a  will  giving  and  be- 
queathing all  the  property,  of  whatsoever 
kind,  to  executors  to  hold  and  invest  one-lutlf 
of  the  principal  of  the  estate  '^  be  paid**  to 
testator's  son,  is  a  term  applicable  exdaBlTe* 
ly  to  personalty,  and  is  an  indication  that 
the  principal  of  testator's  estate  should  exist 
in  the  shape  of  personalty.  Oook  t.  Oook  (N. 
J.)  47  Atl.  782,  783. 

The  word  ••paid'*  is  often  very  loosely 
used,  and  always  liberally  construed.  In  a 
will  providing  that  the  interest  on  certain 
sums  should  be  paid  to  testator's  children 
annually  during  life,  and  after  the  deatb  of 
any  child  the  principal  should  be  paid  over 
to  such  child's  children,  the  direction  tbat 
the  principal  should  be  paid  over  was  obvi- 
ously used  as  nothing  more  than  an  order  of 
distribution,  and  the  word  ••paid"  was  not  de- 
scriptive of  the  subject-matter.  In  re  Sheet's 
Bstate,  62  Pa.  (2  P.  F.  Smith)  257,  268w 


Paganism  is  the  religion  of  those  who 
have  not  the  knowledge  of  the  true  God,  but  |     ^*  ooat»a©t©d  tor. 

worship  idols.    EUile  v.  Bverett,  68  N.  H.  9,  In  a  stipulation  in  a  charter  party  by 

54,  16  Am.  Rep.  82.  which  the  owner  should  receive  the  highest 

freight  which  he  could  prove  to  have  been 
paid  for  ships  <m  the  same  voyage  or  passage 
by  water,  the  word  ••paid"  was  used  in  the 
popular  and  ordinary  sense,  meaning  "con- 
tracted for."  and  the  word  would  be  satis- 
fied by  proof  of  a  contract  for  payment. 
Gether  v.  Capper,  15  C.  B.  696,  701;  Id.,  29 
Bng.  Law  &  Bq.  242,  245. 


PAGE 

A  page,  when  used  as  a  measure  of  com- 
putation, shall  mean  224  words.  Bev.  Laws 
Mass.  1902,  p.  1786,  c.  204,  i  86. 


PAID. 

See  -Sum  Paid";  -rro  be  Paid." 

A  statute  in  reference  to  mortgages  exe- 
cuted as  a  security  for  the  repayment  of 
money  to  be  hereafter  lent,  advanced,  or  paid, 
will  be  construed  to  mean  ''money  so  paid  as 
to  constitute  a  debt  the  repayment  of  which 
the  mortgage  is  to  secure."  Wroughton  v. 
Turtle,  11  Mees.  &  W.  561,  56a 

A  debt  is  paid  when  the  contract  is  per- 
formed pursuant  to  the  stipulation  made; 
but  if,  on  an  agreement,  something  collateral 
is  received  in  satisfaction,  although  the  de- 
mand is  extinguished,  the  debt,  technically 
speaking,  is  not  paid.  Lockwood  v.  Sturde- 
vant,  6  Oonn.  373,  390. 

Gantt,  Dig.  f  2103,  providing  that  no  ap- 
peals  shall  be  taken  from  a  Justice's  Judg- 
ment after  it  has  been  ••paid  or  collected," 
does  not  include  giving  a  mortgage  for  a 
fine  adjudged  to  the  state.  Floyd  v.  State, 
82  Ark.  200,  202. 

In  a  deed  stating  that  the  same  was  exe- 
cuted ••in  eonsideration  of  our  support  during 


As  disoliarged. 

In  an  action  against  a  surety  to  recoTer 
on  a  bond,  it  was  shown  that  when  the  sure- 
ty had  asked  the  owner  of  the  bond  what 
condition  It  was  in,  the  holder  had  stated 
that  the  principal  had  paid  or  settled  the 
bond,  and  he,  the  security,  need  give  himself 
no  further  uneasiness  about  it  In  consider- 
ing this  defense,  the  court  said:  ••The  words 
•paid'  and  •settled,'  when  used  in  common 
conversation  in  relation  to  a  debt,  are  un- 
derstood equally  as  conveying  the  idea  that 
the  debt  is  discharged,  particularly  when,  in 
reply  to  the  question  of  one  so  deeply  inter- 
ested in  knowing  as  the  security,  it  is  said 
that  the  principal  has  settled  the  debt,  and 
that  he  need  give  himself  no  further  un- 
easiness about  It"  Waters  v.  Creagh  (Ala.) 
4  Stew,  ft  P.  410-^4. 

As  lAdioatlnc  aeoeptaaoe. 

"Paid,"  when  stamped  on  a  draft,  does 

not  indicate  a  promise.    It  implies  none  of 

the  elements  of  an  agreement,  and  does  not 

\  amount  to  an  acceptance  of  the  agreement 
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Gatbrle  Nat  Bank  t.  OiU,  64  Pae.  484^  436» 
OOkL&GO. 

Ai  ladioatias  pHor  payment. 

Wbere  a  telegraph  message  when  dellT- 
ered  to  the  addressee  Is  marked  *Tald,"  It  la 
eTldeoce  sufficient  to  warrant  a  finding  that 
the  telegraph  company's  charges  had  been 
prepaid,  and  that  therefore  the  message 
should  have  been  deliyered  with  due  dili- 
gence, as  required  by  statute.  Gonyers  t. 
Poet  Tel.  Cable  Oo.,  19  8.  BL  263,  255,  92  Qa. 
619»  44  Am.  St  Rep.  100. 

The  word  "Paid'*  stamped  on  a  note,  and 
eraced  by  a  line  being  drawn  through  it, 
was  held  not  to  give  notice  of  a  prior  pay- 
ment of  the  note,  the  court  saying  that  the 
reasonable  inference  was  that  the  word  had 
been  placed  on  the  note  by  mistake.  Inr 
tematlonal  Bank  t.  Bowen,  80  111.  541-546. 

As  obtained* 

Taid,**  as  used  in  an  information  al- 
leging that  on  false  representations  and  pre- 
tenses of  defendant  certain  Hens  and  incum- 
brances were  paid,  is  not  equivalent  to  •'ob- 
tained,'* as  used  in  Oomp.  Laws  1879,  c.  81,  i 
94,  proriding  for  the  punishment  of  any  one 
who  has  obtained  money  or  goods  under  fklse 
pretenses.    State  r.  Lewis,  26  Kan.  128,  129. 

As  satlailed. 

'Tald,"  as  used  in  a  Judgment  directing 
that  a  certain  person  be  imprisoned  until  a 
fine  against  him  be  paid,  and  prorlding  that 
such  imprisonment  shall  not  exceed  one  day 
for  a  certain  amount  of  a  fine  remaining  un- 
paid, should  be  construed  to  mean  satisfied. 
Ex  parte  Henshaw,  15  Pac.  110,  114,  73  GaL 
486. 

The  word  "paid"  embraces  the  meaning 
of  the  words  "satisfied  by  payment,  redemp- 
tion, or  sale,"  as  used  in  Laws  1881,  e.  186,  i 
7,  proYldlng  that  a  judgment  and  sale  for 
taxes  shall  be  Toid  upon  proof  that  such  tax- 
es shall  have  been  paid.  This  is  within  the 
proper  signification  of  the  word  itself,  among 
the  primary  definitions  of  which  are  to  sat- 
isfy; to  discharge  one's  obligation  to.  For- 
rest y.  Henry,  23  N.  W.  848,  850,  83  Minn. 
434  (citing  Webst  Diet). 

Pen.  Code  1895,  f  2224,  permitted  the 
court  In  every  case  where  a  defendant,  on 
conylctlon  of  crime,  was  adjudged  to  pay  a 
fine,  to  also  imprison  him  "until  the  fine 
and  costs  were  satisfied,"  not  exceeding  one 
day  for  every  ^  of  the  fine  and  costs. 
Laws  1901,  p.  167,  i  2,  provided  for  the  pun- 
ishment, on  conviction  of  gambling,  by  a  fine 
and  "imprisonment  until  the  fine  and  costs 
were  paid."  Held,  that  the  word  "paid"  in 
the  latter  act  was  synonymous  with  the 
word  *tetisfied"  as  used  in  the  general  act, 
and  hence  a  person  convicted  of  gambling 
codd  be  imprisoned  not  to  exceed  one  day 


for  every  $2  of  the  fine  and  costs.    State  r. 
Towner,  67  Pac  1004^  1006»  26  Mont  839. 

FAIBIV. 

'Taid  in,**  as  used  in  an  affidavit  stating 
that  a  person  paid  in  to  the  common  stock 
of  a  firm  a  certain  sum,  means  paid  in  cash. 
The  words  "paid  in"  do  not  comprehend  a 
promise  or  agreement  to  pay,  but  mean  actu- 
al payment  Grouch  v.  First  Nat  Bank,  40 
N.  B.  974,  979,  156  111.  842. 

"Paid  in"  means  a  payment  in  money, 
and  not  a  security  by  pledge  of  real  estate^ 
as  used  in  Act  July  18^  1868,  i  31,  providing 
that  the  certificate  of  a  mining  corporation 
filed  with  the  Auditor  General  shall  set  forth 
the  amount  of  capital  already  paid  in. 
Bailey  v.  Pittsburgh  A  G.  Oas,  Qoal  ft  Ooke 
Go.,  69  Pa.  a9  P.  F.  Smith)  834,  841. 

PAIB  or  ADVANOE. 

A  recital  in  a  life  insurance  policy  that 
the  first  premium  is  to  be  "paid  in  advance" 
is  held  in  Washington  Life  Ins.  Go.  v.  Mene- 
fee's  Ex'r,  53  S.  W.  260,  261,  107  Ky.  244, 
not  to  be  notice  to  the  insured  that  the  gen- 
eral agent  of  the  company  has  no  authority 
to  accept  a  note  for  such  prendums,  the  court 
remarking  that  in  its  opinion  nine  persons 
out  of  ten  would  assume  that  the  execution 
and  acceptance  of  the  note  by  the  agent  was 
a  compliance  with  the  provision, 

PAID  UP. 

In  Acts  15th  Oen.  Assem.  e.  60,  I  28, 
providing  that  paid-up  capital  of  savings 
banks  shall  be  subject  to  the  same  rates  of 
taxation  as  other  taxable  property,  the  words 
**pald  up,"  used  in  connection  with  capital, 
distinguish  the  capital  which  has  come  into 
the  actual  possession  of  the  bank,  from  that 
subscribed,  but  not  paid,  and  they  do  not  refer 
to  the  mode  by  which  the  capital  was  obtain- 
ed, so  as  to  exclude  undivided  profits.  Iowa 
State  Bank  v.  Glty  Gouncll  of  Burlington,  61 
N.  W.  851,  852,  98  Iowa,  737  (citing  Sun 
Mut  Ins.  Co.  V.  City  of  New  York,  8  N.  T. 
[4  Sold.]  241,  247). 

A  "paid-up  insurance  policy"  is  one  re- 
duced to  an  amount  corresponding  to  the 
premiums  paid,  so  that  no  further  premiums 
are  required.  McQultty  v.  Continental  Life 
Ins.  Co.,  10  Atl.  635,  637, 15  B.  L  573. 

A  "paid-up  life  policy"  is  the  equivalent 
of  the  insurer's  bond  to  pay  a  sum  definite 
at  a  time  certain  or  upon  the  happening  of 
an  inevitable  contingency.  Such  a  policy 
has  a  specific  money  value,  and  is  a  tangible, 
definable  Interest  in  property,  subject  to  the 
owner's  debts.  Planters'  State  Bank  v.  Wil- 
llngham's  Assignee,  63  S.  W.  12»  14^  111  Ky. 
64. 
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In  the  statute  providing  that  in  no  In- 
stance shall  a  policy  be  forfeited  for  non- 
payment of  premiums  after  the  payment  of 
three  annual  premiums  thereon,  but  In  all  In- 
stances where  three  annual  premiums  shall 
have  been  paid  on  the  policy  of  insurance  a 
holder  of  such  policy  shall  be  entitled  to  paid- 
up  insurance,  the  term  **pald-up  insurance** 
means  insurance  for  life,  fully  paid  up,  and 
not  paid  up  temporary  insurance.  Nichols  v. 
Mutual  Life  Ins.  Co.,  75  S.  W.  664»  670,  176 
Mo.  855,  62  L.  B.  A.  667. 

''Paid-up*'  nonassessable  stock  means  a 
very  different  thing  from  stock  simply  non- 
assessable. Stock  upon  which  nothing  has 
been  paid  may  be  called  nonassessable,  and 
may  be  so  treated;  but  paid-up  nonassessable 
stock  can  only  mean  stock  that  is  made  non- 
assessable by  reason  of  the  ftict  that  the 
amount  for  which  it  calls  has  been  fully  paid. 
The  use  of  the  word  "nonassessable'*  in  the 
clause  in  question  is  unnecessary  In  the  con- 
nection in  which  it  is  found;  but  that  is  usual 
not  only  In  commercial  contracts,  but  also 
in  more  solemn  writings.  The  words  •'paid 
up**  have  a  meaning  which  is  precise,  and 
they  are  not,  therefore,  open  to  construction; 
their  signification  being  more  specific  than 
that  of  the  word  "nonassessable."  By  no 
rule  of  interpretation  can  they  be  expunged 
from  the  context  San  Antonio  St  Ry.  Go. 
V.  Adams,  87  Tex.  125,  26  8.  W.  1040,  1042. 

"Paid  up  in  full,"  as  used  in  a  report  of 
a  corporation  made  according  to  the  statutes 
of  Massachusetts,  stating  that  the  capital 
stock  of  the  company  or  corporation  had  been 
paid  up  in  full,  imports  that  the  capital  has 
been  paid  in  cash,  where  it  is  not  specified 
that  the  whole  or  some  part  has  been  paid  in 
property.  Bonnell  T.  Griawold,  89  N.  T.  122, 
126. 

The  term  "paid-up  stock'*  In  reference  to 
a  building  association  Is  really  an  anomaly. 
Strictly  speaking,  there  can  be  no  such  thing, 
for  the  moment  stock  is  matured  the  holder 
thereof  is  entitled  to  his  money  and  his  con- 
nection with  the  association  ceases,  and  one 
who  purchases  from  a  building  association 
stock  called  "fully  paid  up  stock'*  merely  be- 
comes a  creditor  of  the  company.  Oashen  v. 
Southern  Mut  Building  &  Loan  Ass'n,  41  S. 
B.  51,  63,  114  Ga.  083. 

PAIN. 

Webster  defines  'l)ain**  as  mental  dis- 
tress, anxiety,  grief,  anguish,  and  does  not 
necessarily  mean  physical  pain,  and  will  not 
be  held  to  mean  physical  pain  In  an  instruc- 
tion in  a  breach  of  promise  case  that  person- 
al pam  suffered  by  plaintiff  might  be  con- 
sidered by  the  jury.  Robertson  t.  Graver,  66 
N.  W.  492,  495,  88  Iowa,  381. 

In  construing  a  pardon  whereby  a  con- 
vict was  released  "from  all  pains,  penalties, 


and  forfeitures  that  might  or  would  have 
been  inflicted  on  him,'*  the  court  said:  "Pay- 
ment of  the  costs  of  the  prosecution  cannot 
be  regarded  as  a  pain,  penalty,  or  forfeiture^ 
within  the  meaning  of  the  pardon.  The  term 
'pain'  imports  some  bodily  suffering  w  cor- 
poreal infliction,  while  the  te^rms  'penalty' 
and  forfeiture'  are  used  to  signify  an  invol- 
untary transfer  or  surrender  of  a  sum  of 
money  or  of  property  imposed  by  way  of 
punishment  for  the  commission  of  an  offense 
against  the  law."  Anglea  r.  Ck>mmonwealth 
(Va.)  10  Grat  696,  700. 

PAnre  AKB  PEHAIiTIES. 

See  "Bill  of  Pains  and  Penalties.* 

PAINTER. 

A  "painter**  Is  defined  to  be  one  who  rep- 
resents the  appearance  of  natural  or  other 
objects  on  a  surface  by  the  means  of  colors. 
There  is  a  marked  distinction  between  a 
painter  and  a  photographer,  though  both  be 
artists,  as  more  dexterity  is  required  in  the 
former  than  the  latter.  City  of  New  Orleans 
V.  Roblra,  8  South.  402,  403,  42  La.  Ann.  1098, 
HUB.  A.  141. 

PAINTING. 

Antique  mythological  paintings  of  great 
value,  made  of  copper  and  enameled  by  a 
process  not  now  understood,  are  within  Tar> 
iff  Act  July  24,  1897,  par.  454,  Schedule  N, 
f  1,  c.  11,  as  paintings  in  oil  or  water  color, 
the  evidence  appearing  to  show  that  al- 
though they  were  enameled  the  painting  was 
done  in  water  or  lavender  oil.  Amerman  r. 
United  States  (U.  S.)  124  Fed.  298,  299. 

Painted  fans. 

"Paintings,**  as  used  in  Tariff  Act  Oct 
1,  1890,  par.  465,  includes  fans  composed  of 
silk  and  bone,  upon  which  are  executed  artis- 
tic paintings  in  water  colors  of  high  value 
and  merit,  and  which  are  displayed  as  orna- 
ments, and  not  used  as  fans  ordinarily  are. 
Tiffany  r.  United  States  (U.  S.)  66  Fed.  736, 
737. 

Glass  windows. 

The  term  "paintings"  does  not  Include 
plain  glass  windows  containing  representa- 
tions of  saints  and  other  Biblical  subjects, 
and  imported  in  a  fragmentary  state  for  the 
use  of  a  convent,  as  used  in  Tariff  Act  Oct 
1,  1890,  par.  677,  exempting  paintings  from 
duty.  While  church  windows  are  artistic  in 
the  sense  of  being  beautiful,  and  require  a 
high  degree  of  artistic  merit  for  their  pro- 
duction, they  are  ordinarily  classified  in  for- 
eign exhibits  as  among  the  decorative  and 
industrial  rather  than  among  the  fine  arts, 
and  in  the  catalogues  of  manufacturers  and 
dealers  In  plain  glass  no  distinction  Is  made 
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between  such  windows  and  other  plain  or 
painted  glass  windows.  United  States  ▼• 
Perry,  13  Snp.  Ot  28,  28,  146  U.  S.  71,  36  L. 
Bd.  858  (reversing  In  re  Perry  [U.  &]  47  Fed. 
110,  111.) 


PalntlAgs  Mi  poreelalB. 

The  term  •*palntlng8,*'  not  otherwise  pro- 
Tided  for  in  a  tariff  act  fixing  a  duty  on  such 
paintings,  includes  pictures  painted  by  hand 
on  porcelain,  which  does  not  by  itself  constL- 1 
tDte  any  article   of  chinaware.    Arthur  v.  [  PALMISTRY. 
Jacoby,  103  U.  8.  677,  678»  26  L.  Bd.  454. 


PALM  OFF. 

'*To  palm  off"  means  to  Impose  by 
fraud;  to  put  off  by  inferior  means.  The 
language  also  imports  that  plaintiff  must 
have  been  deceived  and  cheated  by  the  rep- 
resentations, wblch  he  could  not  have  been 
had  he  not  relied  upon  them.  Hobart  y. 
Young,  21  AtL  612,  613,  63  Vt  363,  12  U  R. 
A.  603. 


Artistic  paintings  in  oil  upon  a  plain  slab 
of  porcelain,  intended  and  used  mostly  for 
ornamental  purposes,  and  not  susceptible  to 
any  other  use,  and  whose  valuable  and  dis- 
tinctive feature  is  the  painting  and  not  the 
porcelain,  are  dutiable  as  ''paintings  in  oil  or 
water  color,"  under  paragraph  465  of  the  tar- 
iff act  of  1800,  and  not  as  "porcelain  ware 
painted,"  under  paragraph  100.  In  re  Davis 
Oollamore  (U.  8.)  68  Fed.  1006L 

Painted  wood  eetUaLgs. 

•*Painting8  in  oil,"  in  Tariff  Act  1807, 
par.  454,  includes  ceilings  painted  on  wood 
taken  from  a  palace  in  Italy.  White  t. 
United  States  (U.  8.)  118  Fed.  866. 

PAIR. 

One  pair  of  boots  means  two  boots 
paired,  matched,  or  suited  to  be  used  to- 
gether, BO  that  proof  that  defendant  stole 
two  boots,  both  for  the  right  foot,  does  not 
support  an  indictment  for  the  theft  of  one 
pair  of  boots.  8tate  t.  Harris  (Del.)  8  Har. 
660. 

The  words  "a  pair  of  horses"  will  ordi- 
narily'be  understood  to  mean  a  match  pair, 
or  at  least  a  pair  mated  and  used  together. 
Golden  v.  GockriU,  1  Kan.  250-266,  81  Am. 
Dec.  510. 

By  the  provision  of  Code  Civ.  Proc.  i 
630,  a  debtor  engaged  in  the  business  of  ag- 
riculture is  entitled  to  select  and  hold  as 
exempt  from  execution  "a  pair  of  horses." 
Under  this  statute  he  may  exercise  his  own 
discretion  in  the  selection  of  such  horses, 
and  is  not  limited  to  any  particular  ones; 
he  may  select  from  any  horses  owned  by 
him.  It  does  not  mean  a  team.  Ck)nway  r. 
Roberta,  38  Neb.  466,  66  N.  W.  080. 

A  "pair  of  shoes,"  as  used  in  an  indict- 
ment for  larceny  describing  the  property 
stolen  as  a  "pair  of  shoes,"  will  be  under- 
stood to  mean  a  covering  for  the  human  foot 
— footwear  used  by  mankind;  so  tliat  an 
Indictment  charging  the  theft  of  a  "pair  of 
shoes"  is  sufficient,  though  shoes  are  used 
to  protect  the  hoofs  of  horses.  Palmer  r. 
8tate.  36  N.  B.  180,  131,  136  Ind.  803. 


j  "Palmistry"  is  a  crafty  science — that  Is, 
!  one  by  which  the  simple  minded  are  apt  to 

be  deceived;  and  was  so  used  by  one  ac- 
I  cused  of  practicing  it  when  from  the  lines 
I  on  the  palm  of  the  complaining  witness  he 
!  foretold  the  age  at  which  she  would  marry. 

State  V.  Kenilworth,  64  Atl.  244,  245»  60  N. 
;  J.  Law,  114. 

PALPABLE. 

In  a  statute  making  the  county  superin- 
tendent of  schools  liable  to  removal  by  the 
county  board  for  any  "palpable"  violation 
of  law  or  omission  of  duty,  the  word  "palpa- 
ble" embraces  the  idea  of  an  intentional  and 
substantial  failure  to  perform  the  duties  im- 
posed by  law,  partaking  of  the  nature  of  a 
virillful  or  gross  neglect  of  the  officer  to  at- 
tend to  his  duties.  It  would  be  a  too  re- 
stricted use  of  the  word  to  give  it  the  sense 
only  of  "easily  perceived,"  "plain,"  or  "ob- 
vious," as  such  a  construction  would  make 
the  officer  liable  to  removal  when  he  had 
omitted  to  perform  any  of  the  duties  of  the 
office,  although  his  failure  to  perform  the 
same  may  have  occurred  through  accident, 
mistake,  or  some  personal  inability,  arising 
from  illness  or  other  cause,  for  which  he 
might  not  be  in  any  degree  responsible, 
which  certainly  <!ould  not  have  been  con- 
templated by  the  Legislature  as  a  cause  for 
removing  him.  People  v.  Mays,  17  UL  App. 
a7  Bradw.)  361,  366,  367. 

PAMPHLET. 

In  construing  the  statute  prohibiting  the 
mailing  of  obscene  books,  pamphlets,  pictures, 
papers,  writings,  print,  or  other  publication, 
etc.,  the  United  States  Supreme  Court  in 
United  States  v.  Chase,  10  Sup.  Ct  756,  135 
U.  8.  255,  34  L.  Ed.  117,  say:  "In  the  stat- 
ute under  consideration  the  word  pamphlet* 
is  used  as  one  of  a  group  or  class  of  words, 
•book,'  ^pamphlet,*  *picture,'  *paper,'  'writ- 
ing,' *print,*  each  of  which  is  ordinarily  and 
prima  facie  understood  to  be  a  publication, 
and  the  enumeration  concludes  with  the  gen- 
eral phrase  'or  other  publication,'  which  ap- 
plies to  all  the  articles  enumerated,  and  de- 
fines each  with  the  common  quality  indi- 
cated.    It  must,  therefore,  according  to  a 
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well-defined  rnle  of  constructioii,  be  ^  pub- 
llsbed  writing  which  \b  contemplated  by  the 
statute,  and  not  a  private  letter,  on  the  out- 
side of  which  there  is  nothing  but  the  name 
and  address  of  the  person  to  whom  it  is 
written."  United  States  t.  Warner  (U.  8.) 
58  Fed  865,  356. 

PANEL 

Bee  'X3ballenge  to  the  Pand^;  "Begnlar 
Panel." 

The  statute  entitled  ''jurors*'  proYides 
that  the  panel  of  a  grand  jury  shall  con- 
sist of  23  persons,  16  of  whom  shall  consti- 
tute a  grand  jury.  Held,  that  the  word 
"paner  Is  used  in  its  commonly  accepted 
sense.  It  Is  equivalent  with  list,  catalogue, 
inventory,  schedule,  register.  Blackstone  de- 
fines it  as  a  schedule  containing  the  names 
of  persons  whom  the  sherifT  returns  to  serve 
on  trials.    Beasley  v.  People,  89  111.  571,  675. 

Cr.  Prac.  Act,  i  837,  provides  that  a 
challenge  may  be  made  to  the  panel  on  ac- 
count of  any  bias  of  the  officer  summoning 
them  which  would  be  good  ground  of  chal- 
lenge to  a  juror.  Held,  that  the  word  **paner' 
Includes  the  juror's  return  on  a  special  venire 
to  fill  out  a  deficiency  after  the  regular 
panel  has  been  exhausted.  People  t.  Goy- 
odo,  40  Gal.  586,  592. 

The  "panel**  Is  a  list  of  jurors  returned 
by  a  sheriff  to  serve  at  a  particular  court, 
or  for  the  trial  of  a  particular  action.  Pen. 
Code  Cal.  1903,  i  1057;  Rev.  Codes  N.  D. 
1899,  i  8144;  Code  Orim.  Proc.  S.  D.  1903,  I 
319;  Pen.  Code  Idaho  1901,  i  5416;  Rev.  St 
Utah  1898,  H  3138,  4818;  Bev.  St  Okl.  1903, 1 
6454. 

By  the  word  "p>nel"  is  meant  the  whole 
body  of  grand  jurors.  Code  Crlm.  Proc 
Tex.  1895,  art  889. 

PANTOMIME 

A  species  of  theatrical  entertainment 
in  which  the  whole  action  is  represented  by 
gesticulation,  without  the  use  of  words,  and 
is  a  dramatic  composition,  within  the  copy- 
right laws.  Daly  t.  Palmer  (U.  S.)  6  Fed. 
Gas.  1132,  1136. 


PANTS. 

An  indictment  diarging  the  larceny  of 
a  pair  of  pants  was  not  misleading,  and  suf- 
ficiently described  a  thing  which  may  be 
made  the  subject  of  larceny;  for  in  common 
parlance  the  word  "pants"  has  completely 
superseded  the  word  "pantaloons,"  and  is  an 
appropriate  designation  of  the  same  thing. 
State  T.  Johnson,  80  La.  Ann.  904,  905. 


PAPER. 

See  "Accomodation  Paper^;  '^Approved 
Bill  or  Paper";  "Commercial  Papet**; 
"Commonwealth  Paper";  "Corporate 
Paper." 

In  construing  the  statute  prohibiting  the 
mailing  of  obscene  books,  pamphlets,  pic- 
tures, papers,  writings,  print,  or  other  publi- 
cation, etc.,  the  United  States  Supreme  Court 
in  United  States  v.  Chase,  10  Siq>.  Gt  756, 
136  U.  S.  265,  34  L.  Bd.  117,  say:  "In  the 
statute  under  consideration  the  word  'papor' 
is  used  all  one  of  a  group  or  class  of  words 
— 'book,  pamphlet  picture,  paper,  writing, 
prlnf— each  of  which  Is  ordinarily  and  prima 
facie  understood  to  be  a  publication;  and  the 
enumeration  concludes  with  the  general 
phrase  'or  other  publication,'  which  applies  to 
all  the  articles  enumerated,  and  defines  each 
with  the  common  quality  indicated.  It  must 
therefore,  according  to  a  well-defined  rule  of 
construction,  be  a  published  writing  whidi 
is  contemplated  by  the  statute,  and  not  a 
private  letter,  on  the  outside  of  which  there 
is  nothing  but  the  name  and  address  of  the 
person  to  whom  it  is  written."  United  States 
V.  Warner  (U.  S.)  69  Fed.  856^  356. 


"Paper,"  as  used  in  Bev.  St  i 
providing  that  every  obscene,  etc,  book, 
pamphlet  picture,  paper,  etc.,  or  other  pub- 
lication, of  an  indecent  character,  shall  be 
nonmailable  matter,  etc.,  comprehends  hny- 
thlng  that  has  on  It  what  is  obscene  or  lewd. 
United  States  v.  Oaylord  (U.  S.)  17  Fed.  438, 
441. 

Several  depositions  attached  together 
and  filed  are  a  single  paper,  and  not  each  a 
paper,  within  the  meaning  of  Bev.  St  | 
828,  allowing  a  certain  fee  for  filing  and  en- 
tering every  declaration,  plea,  or  other  paper. 
United  States  v.  Barber,  11  Sup.  Ot  749, 
751,  140  U.  S.  177,  35  L.  Bd.  39a 

Bev.  St  I  2603,  reducing  the  duties 
on  all  "paper  and  manufactures  of  paper," 
excepting  unsized  printing  paper,  books,  and 
other  printed  matter,  cannot  be  construed 
to  include  books.  No  man  of  literary  cul- 
ture would  call  a  book  "paper**  or  a  "manu- 
facture of  paper,"  any  more  than  he  would 
designate  a  masterpiece  of  Raphael  as  "can- 
vas" or  a  "manufacture  of  canvas."  By  a 
license  of  speech,  it  Is  true,  he  might  say 
that  a  particular  book  was  mere  waste 
pai>er  or  rubbish,  or  that  a  particular  picture 
was  nothing  but  a  piece  of  spoiled  canvas; 
but,  speaking  seriously  and  in  accordance 
with  good  usage,  he  would  not  make  such  an 
application  of  terms.  Pott  t.  Arthur,  104  U. 
S.  735,  26  L.  Bd.  909. 

Bev.  St  1881,  i  1997,  making  It  criminal 
to  deposit  any  obscene  or  indecent  paper 
in  the  post  ofiice,  was  construed  to  include 
a  letter.    "The  word  'paper,"  In  its  ordinary 


PAPER 


6161 


PAPERS 


tfigniflcation,  may  mean  either  a  written  or; 
printed  paper."  Papers  **may  consist  partly 
of  writing  and  partly  of  print,  or  entirely  of 
the  one  or  the  other."  Thomas  t.  State,  2 
N.  B.  808,  810,  103  Ind.  410. 

The  term  ''paper,"  in  a  contract  for  the 
famishing  of  apparatus  to  make  paper,  in- 
cludes all  the  various  qualities  of  the  arti- 
cle thus  denominated,  including  pasteboard, 
which  is  a  paper  of  a  coarse  and  inferior 
quality.  Patteson  t.  Garet,  80  Ky.  (7  J.  J. 
Marsh.)  112-115. 

The  word  "paper"  means  any  flexible 
material  upon  which  it  is  usual  to  write. 
ReT.  Codes  N.  D.  1899,  i  5120;  OiY.  Oode^ 
S.  D.  1008,  I  24M;  Rev.  St  OUL  1903,  I 
2798. 

PAPER  OUBBENOT* 

See  TTnited  States  Paper  Ourrency.** 

In  a  certificate  of  deposit  containing  a 
promise  to  pay  a  certain  number  of  dollars, 
paper  currency,  the  term  **paper  currency" 
was  defined  by  the  court  to  mean  "the  legal 
tender  paper  currency,  which,  under  the 
United  States  laws  and  decisions,  is  money." 
Frank  y.  Weasels,  84  N.  Y.  155,  158. 

''Paper  currency  of  the  United  States, 
commonly  called  greenbacks,"  designates 
notes  or  bills  circulating  by  authority  of  the 
general  goyemmeht  as  money,  and  Includes 
both  United  States  treasury  notes,  and  those 
issued  for  circulation  by  national  banks.  An 
indictment  charging  that  accused  took  and 
carried  away  a  certain  number  of  dollars  in 
"paper  currency  of  the  United  States,  com- 
monly called  greenbacks,"  is  sufficient,  with- 
out other  averment  of  value,  since  the  court 
Judicially  knows  that  such  paper  currency 
is  of  its  face  value.  Turner  r.  State,  27 
South.  272,  274,  124  Ala.  59. 

PAPER  HANGING  ICATERIAI*. 

16  Laws,  c  145,  |  4,  extending  the  scope 
ef  mechanics'  liens  to  work  and  materials 
for  plumbing,  gas  fitting,  paper  hanging,  pav- 
ing, etc.,  held  not  to  Include  materials  fur- 
nished for  upholstering  a  hall.  McCartney 
V.  Buck  (Del.)  12  Atl.  717,  719,  8  Houst  84. 

PAPER  IN  THE  0A8E. 

A  bill  of  exceptions,  Isdudlng  a  long- 
hand manuscript  of  the  evidence,  made  a 
part  of  it,  is,  when  filed,  a  ''paper  in  the 
case.''  Hull  v.  Louth,  10  N.  B.  270^  280, 
100  Ind.  815,  58  Am.  Rep.  405. 

PAPER  MONET. 

Throughout  the  resolutions  of  Congress 
and  the  acts  of  our  Legislature,  "paper  mon- 
wj"  and  ''bills  of  credit"  are  used  as  synony- 


mous.   State  V.  BilliB  (S.  O.)  2  McCord,  12- 
17. 

The  common  term  "paper  money"  la,  in 
a  legal  sense,  quite  as  accurate  as  the  term 
"coin  money."  Klauber  v.  Biggerstaff,  8  N. 
W.  857,  859,  47  Wis.  551,  82  Am.  Rep.  773. 

PAPER  TMTTT.Ta, 

A  paper  mill,  insured  as  such  against 
fire,  and  described  as  such  in  the  policy, 
did  not  cease  to  be  a  paper  mill  when  its 
use  as  such  was  discontinued,  and  a  pair  of 
millstones  added  for  grinding  grain,  which 
were  located  in  the  place  previous^  occu- 
pied by  the  rag  cutter  and  duster,  which 
were  moved  by  the  same  gearing  and  by  the 
power  of  the  same  water  wheel,  no  other 
machinery  being  used  for  the  grindstones, 
but  all  remained  as  it  was,  except  the  rag 
cutter  and  duster,  which  were  dismounted, 
and  all  the  other  machinery  might  at  any 
time  have  been  employed  in  making  paper, 
it  was,  to  all  Intents  and  purposes,  a  paper 
mill  ready  for  use.  The  character  of  the 
establishment  was  no  more  altered  than  if 
a  grindstone  had  been  attached  by  a  band 
to  the  water  wheel,  and  all  the  other  ma- 
chinery left  at  rest.  Wood  v.  Hartford  Pire 
Ins.  Co.,  13  Conn.  583,  545,  85  Am.  Dec.  92. 

The  term  "paper  mill,"  as  used  in  all 
laws  relative  to  the  employment  of  labor, 
shall  mean  any  premises  in  which  the  man- 
ufacture of  paper  Is  carried  on.  Rev.  Laws 
Mass.  1902,  p.  917,  C  106,  |  8. 

PAPERS. 

See   "Original   Papers";   •'Valuable  Pa- 
pers." 

Within  the  meaning  of  Const  art  1,  I  8, 
providing  that  "all  people  shall  be  secure  in 
persons,  houses,  papers,  and  possessions 
from  unreasonable  searches  and  seizures," 
the  word  "papers"  must  be  taken  to  mean 
writings,  not  pieces  of  paper,  as  mere  in- 
animate goods,  but  papers  on  which  are  writ- 
ten or  printed  words  that  may  be  shown  in 
evidence  as  words  of  a  suspected  man;  and 
the  court  held  that  an  envelope  merely  con- 
taiiilng  a  picture  was  not  "papers"  within 
the  meaning  of  that  term  as  used  in  the 
Constitution.  State  v.  Orlswold,  34  Atl. 
1046^  1047,  67  Conn.  299,  83  L.  R.  A.  227. 

A  will  by  which  the  testatrix  gave  to  a 
certain  person  "all  my  books  and  papers  of 
every  description"  should  be  construed  to 
include  the  Bible  and  other  religious  works, 
tracts,  pamphlets,  manuscripts,  memoran- 
da, etc,  the  account  books  of  the  deceased, 
and  the  promissory  notes,  bonds,  certificates 
of  stock,  and  other  evidences  of  debt  due 
to  her,  for  in  commercial  usuage,  and  t* 
a  very  great  extent  in  common  parlance,  all 
such  securities  as  notes*  bond%  certificates. 
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bills  of  exebanffe,  drafti,  etc,  are  Indnded 
onder  the  definition  of  "papenL"  Perklna  t. 
Mathes,  49  N.  H.  107,  Ua 

The  term  '^papers,"  fkom  whldi  the 
amount  of  the  judgment  la  to  be  ascertained 
bj  a  simple  calculation,  where  defendant  de- 
faults, under  Code,  f  2852,  was  held  to  refer 
to  the  writing  or  other  evidence  upon  which 
the  action  was  founded,  and  not  to  the  plead- 
ings In  the  cause.  Williams  t.  Inman,  45 
Tenn.  (5  Cold.)  207,  269  (citing  Bfasonlc  Ed- 
ncatlooal  Ass'n  t.  Cook,  40  Tenn.  [3  Head] 
813). 

Under  Code,  |  2952,  proylding  that  a  de- 
fault judgment  Is  final  if  the  amount  of  the 
plalntiff*8  claim  can  be  ascertained  by  a 
simple  calculation  from  the  papers,  the  term 
'^papers,"  in  a  suit  on  a  note,  includes  the 
note  and  protest  thereof.  Williams  y.  Bank 
of  Tennessee,  41  Tenn.  (1  Cold.)  43,  46. 

In  OTldeflLoe. 

"Papers,"  as  used  in  Code,  c  131,  i  12, 
proYlding  that  papers  read  in  evidence, 
though  not  under  seal,  may  be  carried  from 
the  bar  by  the  jury,  means  documentary 
evidence,  and  not  depositions.  "Deposi- 
tions," In  legal  parlance,  are  not  known  as 
"papers."    State  v.  Cain.  20  W.  Va.  679.  707. 

The  phrase  "papers  which  have  been  re- 
ceived in  evidence,"  in  Pen.  Code,  i  1137, 
authorizing  juries  to  take  with  them  all 
papers  which  have  been  received  as  evi- 
dence, does  not  include  a  diagram  not  claim- 
ed or  purported  to  be  an  actual  representa- 
tion, but  used  only  to  illustrate  the  testi- 
mony of  a  witness.  People  v.  Cochran,  61 
Cal.  548^4353. 

Civ.  Prac.  Act,  i  231,  declares  that,  on 
the  retiring  of  the  jury  for  deliberation,  they 
may  take  with  them,  among  other  things,  all 
papers  which  have  been  received  as  evi- 
dence at  the  trial,  etc.  Held,  that  since  the 
intention  of  the  Legislature  was  to  author- 
ize the  admission  in  evidence  of  that  which 
may  be  upon  papers,  rather  than  of  the  pa- 
pers themselves,  the  writing,  diagram,  mark, 
or  spot  which  under  the  section  would  be 
admissible  to  the  jury  room  if  on  paper, 
according  to  the  liberal  construction  of.  the 
Code,  must  also  be  admissible  If  on  bone, 
wood,  cloth,  stone,  metal,  or  any  other  sub- 
stance; and,  having  gotten  thus  far,  the 
spirit  of  the  section  requires  the  admission 
of  any  exhibit  standing  within  the  same 
reason,  whether  It  be  blank  paper,  or  blank 
anything  else,  moist  or  dry,  solid  or  liquid; 
and  therefore  the  section  may  be  construed 
to  authorize  the  court  to  introduce  to  the 
jury  room  an  article  of  personal  attire,  such 
as  a  hat.  shirt,  etc.  Dr.  Jack  v.  Territory, 
8  Pac  832,  8.35,  2  Wash.  T.  101. 

"Papers,"  as  used  In  Cr.  Prac.  Act,  i 
354,  providing   that  a  new   trial   shall   be 


granted  when  flie  jury  receive  in  evidence 
papers  or  documents  not  authorized  by  the 
court,  means  written  statements  or  docu- 
ments, and  not  newspapem  State  t.  Jack- 
son, 24  Pac.  213,  216,  9  Hont  60& 

Rev.  St  I  868^  providing  that  a  sul>- 
poena  duces  tecum  may  be  issued  to  compel 
the  production  of  any  '^per  or  writing  or 
written  instrument,  or  book  or  other  docu- 
ment," should  be  construed  to  Include  only 
documentary  evidence,  and  not  to  include 
patterns  for  a  stove.  In  re  Shephard  (U.  &) 
3  Fed.  12,  13. 

^'Paper,"  as  used  in  Code,  f  1106,  au- 
thorizing a  new  trial  when  the  jury  has  re- 
ceived any  evidence,  paper,  document,  or 
book  not  allowed  by  the  court,  to  the  preju- 
dice of  the  substantial  rights  of  the  defend- 
ant, means  a  paper  not  is  evidence,  since 
it  would  be  Included  in  the  term  "evidence," 
as  used  in  the  statute,  if  it  had  been  intro- 
duced in  evidence.  Dr.  Jack  v.  Territory,  8 
Pac.  832,  836,  2  Wash.  T.  101. 

PAPEB8  OK  APPEAXn 

The  paper  books  and  points  and  authorl> 
ties  are  ^'papers  on  appeal"  within  Comp. 
St  c.  578.  i  9,  declaring  that  disbursement 
for  printing  papers  on  appeal  may  be  re- 
covered as  costs,  but  long  duplicate  argu- 
ments are  not  Hart  t«  Marshall,  4  MlniL 
552  (GIL  434). 


PAPIER-MACHE. 

Articles  invoiced,  known,  and  sold  as 
"papier-mach6"  are  dutiable  as  papier-mach& 
They  cannot  be  relieved  from'  payment  of 
duty  as  such  on  the  ground  that  every  con- 
stituent of  true  papier-machd  was  not  present 
in  the  composition  of  which  they  were  made. 
Wanamaker  t.  Cooper  (U.  8.)  69  Fed.  466^ 
467. 


PAR. 

"Par^  Is  the  Latin  word  for  "equal." 
It  has  been  adopted  in  the  English  language^ 
and  continues  to  have  the  same  meaning; 
and  no  other.  Bills  of  exchange  are  at  par, 
above  par,  or  below  par.  Bills  are  at  par 
when  they  are  sold  at  their  nominal  amount 
for  coin  or  its  equivalent  Castle  v.  Ka- 
pena,  5  Haw.  Rep.  27,  32. 

The  word  "par"  means  equal,  and  to 
say  that  a  bond  is  valued  at  par  means  that 
its  value  is  equal  to  the  face  of  the  bonds. 
VUlage  of  Ft  Edward  r.  Fish,  50  N.  E.  973, 
974,  156  N.  Y.  363. 

••Par''  is  equal.  The  word  is  used  to 
denote  a  state  of  equality  or  equal  value. 
Bills  of  exchange,  stocks,  and  the  like,  are 
at  par  when  they  sell  at  their  nominal  value; 
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aboTe  or  below  par,  when  th07  sell  for  more 
or  less.  Under  such  definition,  the  par  Talne 
of  a  bond  is  not  merely  the  principal  snm 
dae,  bnt  that  sum  with  the  accrued  inter- 
est added.  Brans  t.  TUlman*  17  8.  E.  49,  63, 
38  S.  O.  238  (citing  Delafleld  t.  Illinoto  [N. 
Y.]  2  Hill,  150;  Appeal  of  Hogg,  22  Pa.  [10 
Harris]  479). 

Under  a  statute  imposing  a  penalty  en 
banks  for  failing  to  keep  their  notes  at  par, 
it  is  held  that  that  term  signifies  a  currency 
ordinarily  equal  to  gold  or  silver  for  all  pur- 
poses, financial  and  commercial  Harrlsburg 
Bank  t.  Ck>nunonwealth,  26  Pa.  (2  Casey) 
451,  456. 

"Par,"  within  the  nreanlng  of  the  stat- 
ute authorizing  a  city  to  subscribe  to  the 
stock  of  a  railroad  company,  and  to  sell 
such  stock  as  soon  as  can  be  at  par,  was 
construed  to  mean  an  amount  equal  to  the 
amount  subscribed.  Town  Oouncil  of  Town 
9t  Newark  t.  BlUott,  5  Ohio  8t  113-120. 

''Par,"  as  used  in  a  note  for  so  many 
dollars  to  be  paid  in  currency  that  is  at 
par,  is  to  be  construed,  in  the  absence  of 
eyidence,  to  mean  currency  equal  to  gold. 
Grim  T.  Sellars,  87  Oa.  824,  828. 

Where  a  note  la  payable  in  the  notes  of 
che  chartered  banks  *  of  Mississippi  at  par, 
it  means  that  those  notes  are  to  be  taken 
aa  at  par;  that  Is,  without  discount  or  pre- 
mium. Smith  T.  Elder  (Missi)  7  Smedes  ft 
M.  507,  512. 

The  word  "par,"  in  the  constitutional 
provision  that  until  the  bonds  of  the  state 
shall  be  at  par  the  General  Assembly  shall 
have  no  power  to  contract  any  new  debt  or 
pecuniary  obligation  in  behalf  of  the  state, 
except  to  supply  a  casual  deficit,  etc.,  means 
at  par  with  gold  and  silver,  w  with  the  legal 
tender  notes  of  the  United  States.  It  cannot 
mean  at  par  with  the  work  of  the  con- 
tractor, or  at  par  with  any  piece  of  land  or 
other  property  which  the  state  may  think 
proper  to  buy,  because  the  value  of  these 
things  is  uncertain,  and  rests  only  in  opinion 
and  agreement  Such  a  construction  would 
deprive  the  words  "at  par"  of  all  d^nite 
meaning.  Galloway  r.  Jenkins,  63  N.  0. 
147,  180. 

PA&  OF  EXOHAHGE. 

The  term  "par  of  exchange^'  was  a 
phrase  formerly  current  among  merchants 
and  bankers,  which  meant  the  value  of  the 
pound  sterling.  Commonwealth  t.  Haupt, 
92  Mass.  (10  Allen)  38,  44. 

"Par  of  exchange"  is  the  value  of  mon- 
ey of  one  country  in  that  of  another,  and 
it  may  be  either  real  w  nominal.  Blue 
Star  &  8.  Go.  T.  Keyser  (U.  8.)  81  Fed.  507, 
510. 

6WDS.ftP.— 10 


Rev.  St  U.  S.  1873,  i  3585  [U.  S.  Comp. 
St  1901,  p.  237G],  provides  that  *'in  all  pay- 
ments by  or  through  the  treasury,  where  it 
becomes  necessary  to  compute  the  value  of 
the  sovereign  or  pound  sterling  it  shall  be 
deemed  equivalent  to  $4.86  and  6Mi  mills,  and 
this  valuation  shall  be  the  par  of  exchange 
between  Great  Britain  and  the  United 
States."  By  "par  of  exchange"  is  here 
meant  the  precise  equivalent  or  value  of  the 
gold  coins  of  the  two  nations — the  relative 
melting  value  of  each.  Murphy  v.  Kastner, 
24  AtL  564,  566,  50  N.  J.  Bq.  (5  Dick.)  220. 

PAB  VAI.UB. 

As  used  in  the  statute  authorising  com- 
missioners to  sell  certain  bonds  or  certificates 
of  public  stocks  of  the  state  at  not  less  than 
par  value,  the  t^m  "par  value"  can  mean 
nothing  else  than  pound  for  pound  or  dol- 
lar for  dollar.  Delafield  t.  Illinoia  (N.  T.) 
2  Hill,  159,  172. 

The  term  "par  value,"  as  used  to  refer 
to  the  value  of  bonda,  etc.,  means  a  value 
equal  to  the  face  of  the  bonds.  Village  of 
Ft  Edward  t.  Fish,  50  N.  E.  973,  974,  156 
N.  Y.  368. 

The  state  of  Illinois  authorised  its  Gov- 
ernor to  issue  and  sell  bonds  in  order  to 
raise  a  certain  amount  of  money,  providing, 
however,  that  the  bonds  should  not  be  sold 
for  less  than  their  par  value.  A  loan  was 
effected  upon  the  promise  that  the  money 
should  be  paid  by  installments  and  at  de- 
ferred periods,  but  that  interest  should  com- 
mence Immediately  upon  the  whole  sum, 
and  the  bonds  were  issued  and  delivered  to 
the  lender.  It  was  held  that  in  selling  the 
stock  upon  credit  and  in  agreeing  that  the 
interest  thereon  should  commence  running 
previous  to  the  advance  of  the  money,  there 
was  virtually  a  sale  for  less  than  the  par 
value  of  the  bonds.  Delafield  r.  Illinois  (N. 
7.)  26  Wend.  192,  224;  Illinois  v.  Delafield 
(N.  T.)  8  Paige,  627,  636. 

Act  Dec.  8,  1873,  incorporating  a  rail- 
way company,  and  giving  the  company  an 
authority  to  borrow  money  not  exceeding  in 
amount  one-half  of  the  "par  value  of  the 
capital  stock,"  means  the  amount  of  paid-up 
capital,  only,  and  not  the  full  amount  of  the 
authorized  capital.  Commonwealth  v.  Lehigh 
Ave.  By.  Co.,  18  Ati.  498,  499,  129  Pa.  405,  5 
L.  B.  A.  367. 

The  term  "par  value"  has  such  a  well- 
known  meaning  not  only  in  commercial  and 
financial  circles,  but  as  applied  to  ordinary 
and  everyday  business  affairs,  that  resort  to 
the  authorities  for  a  definition  would  appear 
to  be  needless.  It  is  sufficient  to  say  that 
the  authorities  hold  that  in  determining  par 
value,  the  interest  accrued  up  to  the  time  of 
fixing  the  value  must  be  included  with  the 
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principal.    People  t.  Iflller,  C  N.  T.  Bopp. 
621,  628,  84  App.  DlT.  168. 

The  par  value  of  a  treaBury  note  or  bank 
bill  iB  the  sum  named  on  Its  face  because  the 
holder  can  demand  and  1b  entitled  to  receiye 
that  sum  for  It  from  the  government,  or  the 
bank  by  which  It  was  Issued.  The  par  value 
of  a  treasury  note  for  $1  is  $1,  because  that 
sum  In  coin  can  be  had  for  It  Ck>mmon- 
wealth  V.  Lehigh  Ave.  Ry.  Oo.,  18  Atl.  498, 
500,  129  Pa.  405,  6  L.  R.  A.  867. 

The  charter  of  a  certain  railroad  compa- 
ny provided  that  the  company  should  have 
power  to  borrow  money  In  any  sum  not  ex- 
ceeding one-half  of  the  par  value  of  the  cap- 
ital stock.  The  authorized  stock  of  the  cor- 
poration was  $1,000,000,  but  only  10  per  cent 
of  this  sum  was  ever  paid  In.  Held  that,  for 
the  purpose  of  determining  the  amount  of 
money  which  might  be  borrowed,  the  capital 
stock  must  be  measured,  not  by  the  nominal 
or  authorized  capital,  but  by  the-  actual 
amount  paid  in,  and  that  the  expression  "par 
value"  did  not  change  this  rule.  The  par  val- 
ue of  all  the  shares  was  the  amount  paid  up- 
on them — ^the  value  they  represented.  The 
construction  making  the  words  "par  value'* 
equivalent  to  ''nominal  value"  overlooks  the 
meaning  of  the  word  "value."  The  stock 
stands  in  the  hands  of  the  holders  for  so 
much  and  no  more  than  the  amount  actually 
paid  upon  it,  and  its  equivalent  or  par  can 
only  be  ascertained  by  the  value  which  it 
represents.  Commonwealth  v.  Lehigh  Ave. 
Ry.  Co.,  18  AtL  498,  499,  129  Pa.  405,  5  L.  R. 
A.  367,  24  Wkly.  Notes  Cas.  (Pa.)  530,  533. 

PARADOX. 

A  paradox  is  a  proposition  seemingly  ab- 
surd, yet  true  in  fact  An  instance  is  that 
under  the  laws  of  Alabama,  and  under  an  in- 
dictment charging  defendant  with  two  dis- 
tinct felonies,  two  verdicts  rendered  at  dif- 
ferent terms  of  the  primary  court,  the  first 
expressly  finding  him  guilty  of  one  of  the 
felonies,  the  second  expressly  finding  him 
guilty  of  the  other,  may,  when  accompanied 
by  an  unauthorized  discharge  of  the  second 
jury,  amount  to  an  acquittal,  and  operate  as 
such.  Bell  V.  State,  48  Ala.  684,  691,  17  Am. 
Rep.  40. 

PARAGRAPH. 

The  term  "paragraph,**  as  used  In  code 
pleading,  means  the  entire  or  integral  state- 
ment of  a  cause  of  action.  It  is  the  equiva- 
lent of  "count"  at  common  law.  It  may  em- 
brace one  sentence  or  many  sentences,  but, 
whether  one  or  many,  it  constitutes  a  state- 
ment of  a  single  cause  of  action.  Bailey  v. 
Mosher  (U.  S.)  63  Fed.  488,  490,  11  C.  O.  A. 
304. 

'•Paragraph,"  as  defined  by  Webster,  Is 
a  distinct  part  of  a  discourse  or  writing — any 


section  or  subdivision  of  a  writing  er  chap- 
ter which  relates  to  a  particular  point,  wheth- 
er consisting  of  one  or  many  sentencea.  This 
division  is  sometimes  noted  by  the  mark  (1), 
but  usually  by  beginning  the  first  senteiLoe 
of  the  new  paragraph  on  a  new  line,  and  at 
more  than  the  usual  distance  from  the  mar- 
gin, and  hence  an  instruction  numbered  7 
will  be  treated  as  a  paragraph  of  that  num- 
ber. McClellan  v.  Heln,  77  N.  W.  120,  128, 
56  Neb.  600. 

Paragraphs  in  a  pleading  are  only  con- 
venient subdivisions  of  that  larger  and  more 
comprehensive  statement  which  the  rules  of 
good  pleading  require  to  embody  the  essen- 
tial elements  of  fact  which  lead  to  a  legal 
conclusion,  sufildent  for  the  purpose  of  the 
pleader.  Paragraphs  are  rarely  Intended  to 
be  sufficient  for  the  purpose  of  the  statement 
of  a  cause  of  action  on  the  ground  of  de- 
fense or  reply.  Hill  v.  Fairhaven  ft  W.  S. 
Co.,  52  Atl.  725,  726,  75  Conn.  177. 

In  Act  Cong.  Oct  1,  1890,  reducing  the 
revenue  and  equalizing  duties,  providing  that 
certain  duties  shall  be  levied  and  collected  ac- 
cording to  the  rights  respectively  prescribed 
by  "the  schedules  and  paragraphs,"  the  word 
"paragraphs"  is  synonymous  with  the  word 
"sections."  liarine  v.  Packham  (U.  8.)  62 
Fed.  579,  581,  8  G.  a  A-  210. 

PARALLEL 

A  provision  in  a  paving  ordinance  that 
the  surface  of  the  concrete  base  on  which  the 
pavement  is  to  rest  shall  be  '^parallel  with 
the  surface  of  the  pavement"  does  not  mean 
that  such  base  shall  be  on  a  level  with  such 
surface,  but  means  that  the  line  of  the  sur- 
face of  the  concrete  bed  shall  be  parallel 
with  a  certain  stated  number  of  inches  below 
the  surface  of  the  line  of  pavement  when 
completed.  Cunningham  v.  City  of  Peoria, 
41  N.  B.  1014,  1016,  157  Ul.  499. 

Parallel  boimdarles. 

By  mathematical  definition,  parallel  lines 
are  straight  lines,  but,  in  common  speech 
about  boundaries,  the  words  are  often  used 
to  represent  lines  which  are  not  straight,  but 
photographs  of  each  other;  and  courts,  in 
passing  on  questions  of  boundaries,  often  use 
them  in  the  latter  sense.  The  term  is  used 
for  the  want  of  a  better,  and  not  because  it 
in  all  respects  affects  the  use  to  which  it  is 
applied.  It  is  so  used  to  avoid  chrcumlocu- 
tion,  and,  while  such  use  Is  not  exactly  cor- 
rect, there  is  no  difficulty  in  understanding 
the  meaning  or  intention.  Fratt  v.  Wood- 
ward, 32  Cal.  219,  230,  91  Am.  Dec.  573. 

Parallel  railroads. 

"Parallel,"  as  used  in  Const.  111.  art  11, 
i  11,  forbidding  consolidation  of  parallel  rail- 
roads, is  not  employed  In  its  merely  geograph- 
ical sense.    It  does  not  mean  two  lines  of 
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railway  that  are  equidistant  from  each  other. 
It  means  lines  of  railway  having  the  same 
general  direction,  and  therefore  likely  to 
come  in  competition  with  each  other.  East 
St  Lonis  Connecting  Ry.  Go.  y.  JanrlB  (U.  S.) 
92  Fed.  736,  742,  S4  0.  0.  A.  639. 

"Parallel  railroads,**  as  used  in  Oonst 
art  15,  i  6,  proyidlng  that  no  railroad  corpora- 
tion shall  consolidate  with  any  other  railroad 
corporation  owning  or  haying  under  its  con- 
trol a  parallel  or  competing  line,  etc.,  means 
railroads  running  In  one  general  direction, 
traversing  the  same  section  of  country,  and 
running  within  a  few  miles  of  one  another 
throughout  their  respectlye  routes,  and  does 
not  Include  exact  parallelism.  State  y.  Mon- 
tana R.  Co.,  53  Pac  623,  627,  21  Mont  221,  46 
L.R.  A.271. 

The  term  "parallel  line,**  In  the  clause 
of  the  Constitution  forbidding  any  railroad 
corporation  to  in  any  way  control  any  other 
corporation  having  In  its  control  a  parallel 
or  competing  line,  is  not  limited  tn  its  opera- 
tion to  a  railroad  completely  constructed,  but 
Includes  a  projected  road  surveyed,  laid  out, 
and  in  the  process  of  construction.  Pennsyl- 
vania R.  Co.  y.  Commonwealth  (Pa.)  7  Atl. 
868,  878. 

The  term  "parallel  and  competing  roads,** 
within  the  meaning  of  Const  Ky.  1891,  i  201, 
prohibiting  the  consolidation  of  a  railroad 
with  a  parallel  or  competing  road,  applies  to 
two  roads  which  connect  two  important  dt- 
iee,  and  are  natural  competitors  for  the  traf- 
fic between  such  cities.  Loaisville  &  N.  R. 
Co.  y.  Kentucky,  16  Sup.  Ct  714,  719,  161  IT. 
S.  677,  40  L.  Ed.  849. 

Parallel  street  railroads. 

To  constitute  the  parallelism  meant  by 
Sess.  Acts  1859-60,  p.  516,  providing  that  no 
street  railroad  should  thereafter  be  construct- 
ed in  the  dty  of  St  Louis  within  a  certain 
distance  of  a  parallel  road,  it  is  not  neces- 
sary that  every  portion  of  the  road  being 
built  shall  be  parallel  with  the  road  already 
constructed,  nor  is  it  necessary  that  the 
greater  portion  thereof  should  be  so  parallel, 
for  that  would  be  to  make  the  solution  (tf  the 
question  depend,  not  upon  the  extent  to 
which  the  roads  are  in  fact  parallel,  but  up- 
on the  length  of  those  portions  of  the  road 
which  are  not  parallel.  Railroads  so  con- 
structed that  their  general  direction  la  sub- 
stantially the  same  for  the  distance  of  nearly 
two  miles,  and  for  one-half  a  mile  of  that 
distance  they  are  exactly  parallel,  are  sub- 
stantially parallel  roads.  St.  Louis  R  Co.  v. 
Northwestern  St  L.  Ry.  Co.,  69  Mo.  65,  71. 

'Tarallel,"  as  used  in  Pub.  St  c.  113,  | 
47,  providing  that  commutation  checks  on 
street  railways  shall  not  entitle  the  holder  to 
passage  over  the  same  road  on  which  the 
check  was  issued*  or  a  route  parallel  thereto, 
includes  a  road  returning  substantially  to 


the  same  point  as  the  road  over  which  the 
check  was  bought,  although  by  a  circuitous 
route.  Cronln  v.  Highland  St  Ry.  Co.,  10  N. 
SL  888,  836,  144  Mass.  248. 

Parallel  telegrapk  line. 

The  word  "parall^"  as  used  In  Code,  i 
1287,  authorizing  telegraph  and  telephone 
companies  to  erect  lines  along  and  parallel 
to  railroads,  cannot  be  taken  in  its  primary 
and  scientific  meaning,  as  lines  extending  in 
the  same  direction,  and  in  all  parts  equally 
distant,  but,  rather,  is  used  in  the  sense  of 
"conforming  to,"  "having  the  same  direction 
or  tendency"  with  the  railroad,  in  order  to 
guard  against  any  undue  interference  with  or 
hindrance  to  the  railroad  company  in  the 
enjoyment  of  its  properly.  If  a  telegraph 
company  were  not  authorized  to  build  its  line 
along  the  railway's  right  of  way,  the  build- 
ing of  the  telegraph  lines  would  be  a  mat- 
tor  of  indifference  to  railroad  companies,  and 
the  fiict  that  they  are  mentioned  in  the  sta^ 
ute  leads  one  to  the  conclusion  that  they  are 
entitled  to  build  their  lines  over  the  rights 
of  way  of  the  railroad;  and  this  construc- 
tion la  strengthened  by  section  1288,  provid- 
ing that  a  telegraph  company  may  contract 
with  any  person  or  corporation  or  the  owner 
of  lands  over  which  such  line  la  proposed  to 
be  constructed.  Postal  Tel.  Cable  Ca  v. 
Farmville  &  P.  R  Co.,  32  S.  B.  468,  470,  96 
Va.  661. 

Code,  i  1287,  providing  that  telegraph 
companies  may  construct  their  lines  along 
and  parallel  to  any  railroad,  does  not  author- 
ize the  condemnation  of  a  right  of  way  along 
and  upon  the  right  of  way  of  a  railroad  com- 
pany. The  lexicographera'  definition  of 
''along^  is  '*by  the  length  of,"  as  distinguished 
from  "across,"  and  the  words  ''parallel  to,"  as 
used  without  it,  would  bear  a  signification  de- 
pendent on  the  context  or  subject-matter,  ei- 
ther as  extended  in  the  same  direction,  or 
having  the  same  direction  or  tendency,  or 
like  and  similar;  but  "parallel,"  when  used 
with  the  word  "along,"  means  to  run  the  line 
lengthwise,  alongside,  but  equidistant  from, 
the  railroad  right  of  way.  Postal  Tel.  Co.  v. 
Norfolk  &  W.  R.  Co^  14  S.  B.  803,  805,  88  Va. 
922. 


PARAMOUNT. 

The  word  "paramount;**  when  used  as  de- 
scriptive of  the  rights  which  an  electric  car 
has  in  a  street,  means  no  more  than  that  the 
right  which  such  a  car  has  in  a  street  is  only 
that  other  travelers  shall  turn  off  from  its 
track  in  reasonable  time  to  allow  it  to  pass, 
but  the  car  must  be  so  managed  as  not  to  do 
any  unreasonable  injury  to  other  travelera, 
and  must  be  stopped  if  it  appeara  that  the 
other  traveler  is  not  turning  out  Laufer  v. 
Bridgeport  Traction  Co.,  37  Atl  379,  382,  68 
Conn.  475,  87  L.  R.  A.  533. 
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PABAMOUHT  TITLB. 

The  words  'paramount  tltler**  in  the  rule 
that  a  tenant  can  only  plead  an  eviction  by 
a  paramount  title  as  an  excuse  for  the  non- 
payment of  rent,  are  used  in  a  ^neral,  and 
not  technical,  sense,  to  distinguish  an  evic- 
tion by  one  having  lawful  authority  to  hold, 
as  against  the  tenant,  from  an  eviction  by  a 
mere  trespasser.  The  rule  applies  only  where 
a  tenant  is  evicted  by  one  having  the  right 
of  possesflioii.  Hoopes  v.  licgr«c;  1  Nev.  488» 
444. 


PARANOIA. 

''Paranoia"  Is  the  technical  name  of  the 
form  of  insanity  commonly  known  as  "mono- 
mania." People  V.  Braun,  63  N.  B.  529,  531, 
158  N.  Y.  558. 

''Paranoia"  is  the  name  given  to  a  group 
of  mental  conceits,  of  which  the  most  char- 
acteristic is  a  sense  of  injury  or  unjust  per- 
secution, and  consequently  Justifiable  re- 
sentment or  redress.  Persons  subject  to  par- 
anoia are  under  a  network  of  fixed  and  sys- 
tematic delusions,  and  have  impulses  they 
do  not  resist,  which  at  times  take  a  form  in- 
jurious to  others,  if  the  delusions  so  prompt 
Winters  v  States  41  Atl.  220,  222,  61  N.  J. 
Law,  613. 

"Paranoia"  is  a  form  of  mental  distress 
known  as  "delusional  insanity,"  and  a  person 
Inflicted  with  such  mental  disease  has  a  delu- 
sion or  delusions  which  dominate,  but  do  not 
destroy,  the  mental  capacity,  and,  though 
sane  as  to  other  subjects,  on  that  of  the  de- 
lusion and  its  direct  consequences  the  person 
is  insane.  Flanagan  v.  State^  30  &  Bl  660, 
551,  103  Oa.  619. 

PARAPHERNAL 

Code,  art.  2383,  provides  that  *%11  prop- 
erty which  is  not  declared  co  be  brought  in 
marriage  by  the  wife,  or  to  be  given  to  her 
in  case  of  the  marriage,  or  to  belong  to  her 
at  the  time  of  the  marriage,  is  paraphernal." 
This  definition  excludes  donations  given  in 
case  of  the  donor's  intended  marriage.  0am- 
bre  V.  Orabert,  83  La.  Ann.  246,  247. 

parapb:ernalia. 

"Paraphernalia,"  as  used  in  the  Spanish 
law,  "is  all  the  estate  and  things,  whether 
movable  or  immovable,  which  the  wife  re- 
tains separately,  and  which  are  not  compre- 
hended in  th6  dowry."  Gutter  v.  Wadding- 
ham,  22  Mo.  206^  256  (citing  1  M.  &  O.  Par- 
tldas,  523). 

At  common  law  the  paraphernalia  of  a 
wife  was  of  two  kinds — first,  clothing,  bed- 
ding, etc.,  suitable  to  her  condition  in  life; 
and,  second,  her  ornaments.  Sawyer  v.  Saw- 
yer, 28  Vt.  249,  251. 


A  wife's  paraphernalia,  which  she  is  en- 
titled to  retain  against  the  administrator  of 
her  husband,  as  exempt  from  the  debts  of  the 
latter,  comprise  such  apparel  and  ornaments 
as  are  suitable  to  her  condition  in  life.  A 
gold  watch  worth  $100,  the  gift  of  a  husband 
to  his  wife,  cannot  be  considered  as  among 
the  paraphernalia  of  the  wife,  when  the  hxa- 
band  at  the  time  of  the  gift  was  a  man  of 
limited  means  or  small  property,  and  after- 
wards died  insolvent  Yass  v*  Southall,  26 
N.  0.  801,  303. 

The  paraphernalia  of  a  wife  at  common 
law  consisted  of  such  Jewels,  articles  of  lux- 
ury, or  of  personal  ornament  and  decoration, 
as  were  used  by  the  wife,  and  suitable  to  her 
condition.  Such  property  could  be  disposed 
of  by  the  husband  during  his  lifetime,  but  he 
could  not  alienate  it  at  his  death;  and  the 
right  of  the  widow  to  that  portion  of  the  es- 
tate was  absolute  and  exclusive  except  as 
to  creditors.  A  watch  worn  by  a  wife  con- 
stitutes a  part  of  her  paraphernalia.  How* 
ard  V.  Menif  ee^  6  Ark.  668,  671. 

PARCEL 

See  "Separate  Tracts  or  Parcels."* 

As  m  Imadle  or  paoluige. 

"Parcel"  signifies  a  part  of  the  wholes 
taken  separately,  and  has  for  one  of  its 
meanings  "a  small  bundle."  An  indictment 
charging  the  theft  of  a  parcel  of  oats,  is  suf- 
ficiently certain.  State  v.  Brown,  12  N.  a 
137,  138^  17  Am.  Dec  662  (citing  Johns. 
Diet). 

Twenty  ears  of  wheat  constitute  a  par- 
cel, but  the  word  is  not  equivalent  to  "cock, 
mow,  or  stack";  and  an  indictment  for  set- 
ting fire  to  a  parcel  of  com  is  too  indefinite, 
within  9  Geo.  I,  c.  22,  making  it  a  felony 
to  set  fire  to  any  house,  or  any  cock,  mow, 
or  stack  of  com.  Bex  v.  Judd,  2  Term  B. 
256^  25a 

-Parcel,'*  as  used  In  Bev.  St  I  8437, 

providing  that  friction  matches  in  parcels 
or  packages  containing  100  matches  or  less 
shall  be  stamped  with  a  one  cent  stamp  on 
each  parcel  or  package,  means  a  small  pack- 
age. The  word  "parcel"  being  the  dimin- 
utive of  the  word  "package,"  it  means  a 
bundle  put  up  for  transportation  or  commer- 
cial handling.  The  word  "parcel"  denotes 
a  thing  in  form  suitable  for  transportation 
or  handling  as  an  article  of  sale.  A  match 
box  of  capacity  to  hold  less  than  100  match- 
es, which  contains  two  sliding  drawers, 
which  are  open  on  the  top  when  drawn  out, 
is  but  one  parcel,  inasmuch  as  each  drawer 
is  not  of  itself  a  parcel,  in  the  mercantile 
sense.  United  States  v.  Goldback  (U.  S.) 
25  Fed.  Gas.  1342. 

A  basket  of  fish  may  be  described  as  a 
parcel,  within  St  39  Geo.  Ill,  c.  58,  requir- 
ing a  forfeiture  from  every  porter,  or  other 
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person  employed  In  the  porterage  or  dettyery 
of  boxes,  baskets,  packages,  and  parcels, 
who  shall  take  for  the  same  a  greater  sum 
than  the  prices  fixed.  Bex  t.  Donglass,  1 
Gamp.  212,  218. 

As  m  tvaot  of  land. 

A  "parcel  of  land"  or  "parcel  of  real 
property*'  means  a  contiguous  quantity  of 
land  in  possession  of,  or  owned  by,  or  record- 
ed as  the  property  of,  the  same  claimant, 
person,  or  company.  State  y.  Jordan,  17 
South.  742,  745,  86  Fla.  1. 

The  words  "piece"  and  "parcel,"  as  used 
in  Acts  1891  (Ex.  Sess.)  c.  26,  I  17,  providing 
that,  where  taxes  are  collected  for  the  filing 
of  the  bill  for  the  collection  of  taxes,  a  fee 
of  $1  to  the  attorney  for  each  piece  or  parcel 
of  land  shall  be  paid  by  the  owner,  mean  the 
same  thing,  and  are  used  to  designate  that 
particular  area  of  real  estate  which  should 
be  certified  to  the  attorney  as  haying  been 
properly  yalued  and  taxed  separate  and  apart 
from  all  other  real  estates.  State  y.  Bald- 
win tJniyenity,  87  S.  W.  1»  2;  97  Tenn.  (18 
Pickle)  858. 

As  used  In  2  Bums'  Bey.  8t  1894,  f  4288, 
proyiding  that  unplatted  lands  shall  be  as- 
sessed for  street  improyement  from  the 
street  line  back  150  feet,  and  that  when  such 
land  is  subdivided  or  platted  the  land  lying 
Immediately  upon  such  street,  to  the  extent 
of  50  feet  back  therefrom,  shall  be  primarily 
liable  for  the  whole  cost  of  the  improve- 
ment, and,  if  insufficient  therefor,  then  the 
second  and  other  parcels  in  their  order  to 
the  rear  parcel  of  said  150  feet  shall  be  liable 
in  their  order,  ''parcel,"  is  synonymous  with 
"lot,"  and  does  not  refer  to  a  strip  of  50 
feet  (Tity  of  Terre  Haute  v.  Mack,  88  N. 
B.  468,  470,  189  Ind.  99. 

One  of  the  many  meanings  of  the  term 
'^parcel"  is  a  number  of  things  put  up  to- 
gether. Where  an  auctioneer  agreed  to 
charge  a  fee  of  $25  for  each  parcel  sold,  and 
k  number  of  lots  of  land  were  put  up  and 
sold  for  a  gross  sum,  such  sale  constituted 
a  sale  of  a  parcel,  within  the  meaning  of 
the  agreement,  and  he  was  not  entitled  to  a 
separate  fee  for  each  lot  sold.  Miller  v. 
Burke  (N.  Y.)  6  Daly,  171,  174  (citing  Webst 
Diet). 

"Parcels,"  as  used  in  an  agreement  to 
pay  commissions  for  the  sale  of  land,  and, 
if  the  lands  were  sold  in  parcels,  a  part  of 
the  commission  was  to  be  paid  as  each  parcel 
was  sold,  means  portions,  whether  several  or 
undivided.  Johnson  v.  Sirret,  81  N.  Y.  Supp. 
917,  918,  83  Hun,  817. 

"Parcel,"  as  used  in  Bevision,  |  781,  di- 
recting the  county  treasurer  "to  make  out 
a  deed  for  each  lot  or  parcel  of  land  sold," 
at  tax  sales  and  in  section  765  to  "offer  for 
sale  separately  each  tract  or  parcel  adver- 


tised," properly  applies  to  a  quarter,  half 
section,  and  section,  and  a  tax  deed  for  a 
section  is  valid.  In  popular  parlance,  40^s 
and  80's  are  designated  as  fractions  of  a  sec- 
tion, while  sections,  though  they  are  constit- 
uent parts  of  a  township,  are  never  spoken 
of  as  fractions  of  it;  a  section  being  the 
unit  of  government  subdivisions  of  land. 
Martin  v.  Ck>le,  88  Iowa,  141,  146. 

A  part  of  an  estate  may  be  described  as 
a  parceL  1  CJom.  Dig.  "Abatement,"  H,  51, 
"Grant,"  E,  10.  Where  the  land  comprised 
within  a  plat  is  by  lines  and  figures  there- 
on divided  into  separate  tracts,  each  of  them 
may  properly  be  termed  a  parcel  or  tract, 
within  Act  March  2,  1874,  f  2,  providing  that 
the  fee  of  a  recorder  of  deeds  for  recording 
plats  shall  be  8  cents  for  each  tract  parcel, 
or  lot  therein.  People  v.  Chase,  70  ni.  App. 
42,44. 

O.,  as  broker  for  four  persons,  bought 
a  piece  of  Und,  which  at  their  request  was 
conveyed  to  three  of  them  as  tenants  In  com- 
mon; one  holding  a  quarter  for  the  remain- 
ing purchaser,  M.,  who  was  at  that  time 
unable  to  pay  his  share.  Three  of  the  pu]> 
chasers,  including  M.,  then  made  a  Joint  con- 
tract with  C.  to  pay  him  |30  per  acre  on  the 
sale  of  the  land,  or,  if  the  same  should  be 
sold  in  parcels,  to  pay  him  proportionately. 
Subsequentiy,  M.  being  still  unable  to  pay 
his  share,  his  undivided  one-fourtii  interest 
in  the  land  was  conveyed  to  a  stranger,  who 
paid  M.'s  share  of  the  purchase  money,  and 
stepped  into  his  shoes.  It  was  held  that 
the  conveyance  of  M.'s  interest  was  not  a 
sale  of  the  parcel  of  the  land,  within  the 
meaning  of  the  contract,  so  as  to  entitle  the 
broker  to  his  commission.  O'Brien,  J.,  dis- 
sented, contending  that  the  word  "parcel," 
as  used  in  the  contract  was  elastic  enough . 
to  comprehend  the  sale  made;  he  saying 
that  it  was  a  very  narrow  and  most  inequita- 
ble construction  of  the  contract  to  hold  that 
a  part  or  parcel  of  the  land  was  not  alien- 
ated, that  the  contract  should  have  a  rea- 
sonable construction,  and  that  the  court  had 
no  right  to  say  arbitrarily  that  the  parties 
did  not  intend  by  the  sale  of  the  parcel  the 
transfer  of  an  undivided  share,  unless  it 
could  be  shown  that  the  word  "parcel"  neces- 
sarily means  something  different  than  "their 
share,"  in  common  language.  The  word 
"parcel"  has  a  very  wide  and  varied  mean- 
ing, which  clearly  embraces  such  an  inter- 
est as  was  conveyed  in  this  case.  Bouvier 
defines  a  parcel  as  part  of  an  estate,  and  it 
is  quite  certain  that  a  part  of  an  estate  was 
conveyed  in  this  case.  In  the  Century  Dic- 
tionary it  is  defined  as  follows:  "A  part  ei- 
ther taken  separately,  or  belonging  to  the 
whole;  a  share;  a  portion;  a  constituent  or 
integral  part;  an  indefinite  quantity  or  val- 
ue; a  separate  or  separable  part"  It  is  ob- 
vious tiiat  the  right  and  interest  conveyed  in 
this  case  was  a  share  or  a  portion  or  a  sep- 
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arable  or  integral  part  or  an  Indefinite  quan- 
tity, and  therefore  a  parcel,  within  the  fair 
import  of  the  term.  Johnson  t.  Sirret*  46 
N.  HI  1036,  153  N.  Y.  61. 

PABOEL  OF  MANSION  HOXTSE. 

"Parcel,"  within  the  rule  of  the  common 
law,  which  made  it  arson  to  bum  a  bam 
or  outhouse  which  is  a  parcel  of  a  mansion 
house,  would  not  include  a  bam  which  is 
some  18  rods  from  the  mansion  house,  and 
entirely  disconnected  and  separated  from  the 
same  by  a  highway.  State  t.  Stewart,  6 
Conn.  47,  48. 

"Parcel,"  within*  the  meaning  of  the  rule 
of  law  which  makes  it  burglary  to  break  into 
a  house  which  is  a  parcel  of  a  mansion 
house,  means  a  house  which  is  somehow  con- 
nected with  or  contributory  to  a  nuuision 
house,  such  as  a  kitchen,  smokehouse,  or 
other  building  which  is  usually  considered 
a  necessary  appendage  of  a  dwelling  house. 
Palmer  ▼.  State,  47  Tenn.  (7  Oold.)  82,  88. 

PABOEL  SAI.E. 

A  parcel  sale,  as  relating  to  the  trade  in 
grain,  is  of  a  definite  quantity  of  grain  placed 
in  an  ocean  Tessel  with  any  other  freight, 
to  be  dellTored  at  a  definite  port,  to  which 
the  Tessel  is  bound  by  its  charter.  It  is  the 
ordinary  sale  transaction.  Hey  worth  y.  Mil- 
ler Grain  &  Elevator  Go.,  73  S.  W.  498^  499, 
174  Mo.  171. 

PARCENER. 

The  term  "parceners'*  has  a  well-defined 
meaning  at  common  law,  and  applies  only  to 
lands  descended  by  inheritance.  EUllott's 
Estate  v.  Wilson,  27  Mo.  App.  218,  226,  226 
(citing  2  Bl.  Oomm.  187). 

PARDON. 

See  "Conditional  Pardon.** 

A  pardon  is  an  act  of  grace,  proceeding 
from  the  power  intrusted  with  the  execution 
of  the  laws,  which  exempts  the  indlTidual 
on  whom  it  is  bestowed  from  the  punishment 
the  law  infiicts  for  a  crime  he  has  commit- 
ted. George  t.  Lillard,  61  S.  W.  793,  794, 
106  Ky.  820  (citing  United  States  y.  Wilson, 
32  U.  S.  [7  Pet]  160,  8  L.  Ed.  640);  People 
v.  Court  of  Sessions  of  Monroe,  19  N.  Y. 
Supp.  608»  610,  8  N.  Y.  Cr.  R.  366;  State  t. 
Peters,  4  N.  B.  81,  87,  48  Ohio  St  629;  Rob- 
erts V.  State,  61  N.  Y.  Supp.  691,  692,  30 
App.  Div.  106;  Territory  v.  Richardson,  60 
Pac.  244,  246,  9  Okl.  679,  49  L.  R.  A.  440; 
In  re  Greathouse  (U.  S.)  10  Fed.  Cas.  1067, 
1061;  People  y.  Cummings,  88  Mich.  249, 
266,  60  N.  W.  810,  14  L.  R.  A.  286. 

A  pardon  is  a  remission  of  guilt  Carr 
T.  State,  19  Tex.  App.  686,  663,  68  Am.  Rep. 


896  (citing  1  Bish.  Cr.  Law,  I  899;  State 
T.  Page,  67  Pac  614,  616,  60  Kan.  664;  Ter 
ritory  y.  Richardson,  60  Pac.  244,  246,  9  Okl. 
679,  49  U  R.  A.  440;  Miller  t.  State,  40  M. 
B.  894,  899,  149  Ind.  310;  United  States  t. 
Cullerton  (U.  S.)  26  Fed.  (Das.  717, 720;  Moore 
y.  State,  43  N.  J.  Law  a4  Vroom)  203,  241, 
39  Am.  Rep.  668;  Edwards  y.  Common- 
wealth, 78  Va.  39,  41«  49  Am.  Rep.  377. 

'*Pardon"  is  defined  as  an  act  of  grace 
which  exempts  the  indlyidual  on  whom  it  is 
bestowed  from  the  punishment  the  law  in- 
fiicts for  a  crime  he  has  committed.  Moore 
y.  State,  43  N.  J.  Law  (14  Vroom)  208,  241. 
39  Am.  Rep.  668. 

A  pardon  is  an  act  of  mercy  flowing  V 
from  the  fountain  of  bounty  and  grace.  Its  / 
effect,  when  it  is  a  full  pardon,  is  to  oblit- 
erate eyery  stain  which  the  law  attached  to 
the  offender;  to  place  him  where  he  stood 
before  he  committed  the  pardoned  offense, 
and  to  free  him  from  the  penalties  and  for- 
feitures to  which  the  law  had  subjected  his 
personal  property;  to  acquit  him  of  all  pen- 
alties annexed  to  the  offense  for  which  he 
obtains  his  pardon.  United  States  y.  Athens 
Armory,  86  Ga.  844,  362,  24  Fed.  Cas.  878, 

OOv. 

A  pardon,  as  the  term  imports,  is  an 
act  of  mercy  and  fayor,  and  generally  sup- 
poses its  object  guilty.  A  remission,  on  the 
contrary,  is  an  act  of  Justice,  and  cannot 
be  obtained  until  the  entire  innocence  of  the 
petitioner  be  established.  United  States  y. 
Morris  (U.  S.)  26  Fed.  Cas.  1336,  1346. 

A  pardon  is  an  act  of  grace  by  which 
an  offender  is  released  from  the  consequen- 
ces of  his  offense  so  far  as  such  release  is 
practicable  and  within  the  control  of  the 
pardoning  power,  or  the  officers  under  its 
direction.  A  pardon  by  the  Goyemor  is  an 
act  of  soyerelgn  grace,  proceeding  from  the 
same  source  which  makes  conyiction  of 
crime  a  ground  of  exclusion  from  suffrage. 
The  act  of  absolution  is  of  as  high  derlya- 
tion  and  character  as  the  act  of  proscription. 
The  pardon  must  be  held  to  rehabilitate  the 
person  in  all  his  rights  as  a  citizen,  and  to 
deny  to  any  officer  of  the  state  the  right  to 
impute  to  him  the  fact  of  his  conyiction. 
After  the  pardon  he  is  as  if  he  was  neyer 
conyicted.  Jones  y.  Alcorn  County  Regis- 
trars, 66  Miss.  766,  769,  31  Am.  Rep.  386 
(citing  Knote  y.  United  States,  96  U.  &  140, 
24  L.  Ed.  442). 

A  pardon  is  an  act  of  grace  proceed- 
ing from  the  power  intrusted  with  the  execu- 
tion of  the  laws,  which  exempts  the  Indiyld- 
ual  on  whom  it  is  bestowed  from  the  punish- 
ment the  law  inflicts  for  a  crime  he  has 
committed.  It  is  the  priyate  official  act  of 
an  executiye  magistrate,  deliyered  to  the  in- 
dlyidual for  whose  benefit  it  is  intended. 
Rich  y.  Chamberlain,  104  Mich.  436,  441.  62 
N.  W.  684,  686,  27  L.  R.  A.  673  (citing  Chief 


PABDON 


5169 


PARDON 


Justice  Marshall  in  United  States  ▼.  Wilson, 
52  U.  S.  [7  Pet]  160,  8  L.  Ed.  640). 

Lord  Coke  njni  **A,  pardon  Is  a  work  of 
mercy,  whereby  the  King  ^ther  before  at- 
tainder, sentence,  or  conyiction,  or  after,  for- 
giveth  any  crime,  offense,  punishment,  execu- 
tion, right,  title,  debt,  or  duty,  temporal  or 
ecclesiastlcaL''  According  to  Blackstone,  the 
effect  of  a  pardon  is  to  make  the  offender 
a  new  man;  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annexed  to  the  of- 
fense for  which  he  obtains  his  pardon;  and 
not  so  much  to  restore  his  former  as  to  give 
him  a  new  credit  and  capacity.  United 
States  T.  Gullerton  (U.  S.)  25  Fed.  Gas.  717, 
719.  See,  also,  Domlnlck  y.  Bowdoln,  44  Ga. 
367,  361. 

Pardon  Is  remission  of  guilt,  amnesty, 
oblivion,  or  forgetfulness.  The  act  of  a 
board  of  managers,  under  the  authority  giv- 
en them  by  a  statute,  in  shortening  the  term 
prescribed  by  a  sentence,  and  leaving  the 
conviction  of  guilt  unaffected,  is  not  a  par- 
don. Miller  v.  State,  48  N.  B.  894,  809,  149 
Ind.  607,  40  L.  B.  A.  109. 

The  effect  of  a  pardon  Is  to  make  the 
offender  a  new  man,  and  to  acquit  him  of  all 
penalties  and  forfeitures.  Gook  t.  Middle- 
sex Gounty  Freeholders,  26  N.  J.  Law  (2 
Dutch.)  326,  828. 

The  pardon  of  a  treason  or  felony,  even 
after  a  conviction  or  attainder,  so  far  clears 
the  party  from  Infamy  that  he  may  not  only 
have  an  action  for  a  scandal  in  calling  him 
traitor  or  felon  after  the  time  of  the  pardon, 
but  he  may  also  be  a  good  witness  notwith- 
standing the  attainder  or  conviction.  Hawk. 
P.  G.  A  pardon  reaches  both  the  punish- 
ment prescribed  for  the  offense  and  the 
guilt  of  the  offender,  and  when  the  pardon 
is  full  it  relieves  the  punishment  and  blots 
out  the  existence  of  the  guilt,  so  that  in  the 
eye  of  the  law  the  offender  is  as  innocent 
as  if  he  had  never  committed  the  offense. 
If  granted  before  conviction,  it  prevents  any 
of  the  penalties  and  disabilities  consequent 
upon  conviction  from  attaching.  If  granted 
after  conviction,  it  removes  the  penalties 
and  disabilities,  and  restores  him  to  all  his 
civil  rights.  It  makes  him,  as  it  were,  a 
new  man,  and  gives  him  a  new  credit  and 
capacity.  There  is  only  this  limitation  to  its 
operation:  It  does  not  restore  offtcee  for- 
feited, or  property  or  interests  vested  in  oth- 
ers in  consequence  of  the  conviction  and 
judgment  Edwards  v.  Gommonwealth,  78 
Va.  89,  41,  49  Am.  Bep.  877.    -^ 

The  effect  of  a  pardon  Is  prospective, 
and  not  retrospective.  It  removes  the  guilt 
and  restores  the  party  to  a  state  of  inno- 
cence; but  it  does  not  change  the  past,  or 
annihilate  the  established  fact  that  he  was 
guilty  of  the  offense.  The  offender  Is  purged 
of  his  guilt,  and  therefore  is  an  innocent 
man,  but  the  past  is  not  obliterated*  or  the 


fact  that  he  had  committed  the  crime  wiped 
out  In  re  Spenser  (U.  B.)  22  Fed.  Gas.  921, 
928. 

A  pardon  does  not  have  the  retroactive 
effect  of  determining  that  the  Judgment  was 
erroneous,  or  the  imprisonment  under  it  un- 
lawful, nor  does  it  give  the  prisoner  a  right 
to  sue  for  damages.  Boberts  v.  State,  51  N. 
Y.  Supp.  691,  692,  80  App.  Div.  106. 

A  pardcHi  reaches  both  the  punishment 
prescribed  for  the  offense  and  the  guilt  of 
the  offender.  It  obliterates,  in  legal  contem- 
plation, the  offense  itself.  In  contemplation 
of  law,  it  so  far  blots  out  the  offense  that 
afterwards  it  cannot  be  imputed  to  the  of- 
fender to  prevent  the  assertion  of  his  legal 
rights.  It  gives  him  a  new  credit  and  capac- 
ity, and  rehabilitates  him,  to  that  extent,  in 
his  former  position.  Knapp  v.  Thomas,  89 
Ohio  St  877,  896,  48  Am.  Bep.  462. 

"A  pardon,  in  its  nature,  is  wholly  ex- 
culpatory of  the  convict's  criminality,  remits 
the  penalty,  and,  as  it  were,  renews  the  man, 
and  rehabilitates  him  in  the  garb  of  inno- 
cence."    Young  v.  Young,  61  Tex.  191,  193.     i  ~ 

A  pardon  reaches  both  the  punishment 
prescribed  for  the  offense,  and  the  guilt  of 
the  offender;  and,  when  the  pardon  Is  full, 
it  releases  the  punishment  and  blots  out  of 
existence  the  guilt,  so  that  in  the  eye  of  the 
law  the  offender  is  as  innocent  as  if  he  had 
never  committed  the  offense.  If  granted  be- 
fore conviction,  it  prevents  any  of  the  pen 
alties  and  disabilities  consequent  upon  con- 
viction from  attaching.  If  granted  after 
conviction,  it  removes  the  penalties  and  dis- 
abilities, and  restores  him  to  all  his  civil 
rights,  and  makes  him,  as  it  were,  a  new 
man,  and  gives  him  a  new  credit  and  capac- 
ity. There  is  only  this  limitation  to  Its  op- 
eration: It  does  not  restore  offices  forfeit- 
ed, or  property  or  Interests  vested  in  others, 
in  consequence  of  the  conviction  and  Judg- 
ment The  power  of  the  president  of  the 
United  States  to  grant  reprieves  and  pardons 
for  offenses  against  the  United  States,  ex- 
cept in  cases  of  impeachment  is  unlimited, 
with  the  exception  stated;  and  it  extends 
to  every  offense  known  to  the  law,  and  may 
be  exercised  at  any  time  after  Its  commis- 
sion—either before  legal  proceedings  are  tak- 
en, or  during  their  pendency,  or  after  convic- 
tion and  Judgment  This  power  of  the  pres- 
ident is  not  subject  to  legislative  control. 
Gongress  can  neither  limit  the  effect  of  his 
pardon,  nor  exclude  from  its  exercise  any 
class  of  offenders.  Thus  an  act  of  Gongress 
requiring  all  attorneys  to  take  the  oath  that 
they  have  not  engaged  in  rebellion  against 
the  United  States,  or  aided  or  assisted  its 
enemies,  as  a  condition  to  the  right  to  prac- 
tice law  in  the  Supreme  Gourt  of  the  Unit- 
ed States,  is  beyond  the  power  of  Gongress, 
as  affecting  an  attorney  who  has  engaged  in 
rebellion,  and  been  pardoned  by  the  presi- 
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dent    Ex  parte  Garland,  71  U.  S.  (4  Wall.) 
338,  380,  18  L.  Ed.  366. 

The  terms  "pardon"  and  "reprieve"  have 
been  adopted  Into  the  Ck>n8tltutlon  of  this 
state  wlthont  defining  or  explaining  them. 
The  substance  of  the  provisions  of  our  Con- 
stitution relative  to  pardons  and  reprieves 
has  been  borrowed  and  adopted  from  the 
laws  of  England,  and  the  construction  or  ef- 
fect that  Is  there  given  them  was  adopted 
with,  and  must  be  given  to  them  here.  The 
object  sought  to  be  accomplished  by  Gr. 
Code,  f  214,  providing  "that  whenever  the 
Governor  may  deem  It  expedient  and  prop- 
er to  reprieve  any  person  under  sentence  of 
death,  under  any  condition  whatsoever,  the 
condition  on  which  such  reprieve  Is  grant- 
ed shall  be  specified  In  the  warrant,  and  the 
person  accepting  such  conditional  reprieve 
shall  subscribe  such  acceptance  on  the  war- 
rant," etc.,  would,  in  my  opinion,  constitute 
a  pardon,  instead  of  a  reprieve  on  condition. 
It  would  clearly  have  been  so  at  common 
law.  Sterling  v.  Drake,  29  Ohio  St  467,  460, 
23  Am.  Rep.  762. 

The  effect  of  a  pardon  is  to  release  from 
confinement;  to  restore  to  the  status  of  cit- 
izenship and  to  the  enjoyment  of  civil  rights. 
A  power  to  pardon  Is  something  more  than 
a  power  to  parole  or  a  power  to  release  from 
servitude.  Pardon  is  the  remission  of  guilt ; 
amnesty ;  oblivion  or  forgetfulness.  State  v. 
>    Page,  57  Pac.  614,  616,  60  Kan.  664. 

The  word  "pardon"  is  generic,  and  in- 
cludes every  character  of  pardon.  Amnesty 
is  a  general  pardon  granted  to  a  class  of  per- 
sons by  law  or  proclamation.  The  act  in 
such  case  is  as  properly  a  pardon  as  If  sim- 
ply granted  to  an  individual  by  deed.  Indeed, 
it  seems  to  be  generally  conceded  in  the 
United  States  that  the  word  "pardon"  in- 
cludes amnesty.  Thus  Mr.  Webster  defines 
the  latter  word  to  be  an  act  of  oblivion ;  a 
general  pardon  of  the  offense  of  subjects 
against  the  government  or  the  proclamation 
of  such  pardon.  So  Worcester  defines  it  as 
a  general  pardon  granted  to  those  guilty  of 
some  crime  or  offense.  Davles  v.  McKeeby, 
5  Nev.  369,  373.  Pardon  and  amnesty  are 
not  precisely  the  same.  A  pardon  is  grant- 
ed to  one  who  is  certainly  guilty,  sometimes 
before,  but  usually  after,  conviction.  But 
amnesty  is  to  those  who  may  be  guilty,  and 
is  usually  granted  by  Parliament  or  the  Leg- 
islature, and  to  whole  classes  before  trial. 
Amnesty  is  the  abolition  or  oblivion  of  an 
offense.  Pardon  is  Its  forgiveness.  State  ex 
rel.  Anheuser  Busch  Brewing  Ass'n  v.  Eby, 
71  S.  W.  52,  61,  170  Mo.  497  (citing  State  v. 
Blalock,  61  N.  a  242,  247). 

The  pardoning  power,  whether  exercised 
under  the  federal  or  state  Constitution,  is 
the  same  in  its  nature  and  execution  as  that 
exercised  by  tiie  English  crown  in  this  coun- 


try in  colonial  timea  One  of  the  consequen- 
ces of  the  e±ecutive  pardon  is  to  remove 
from  the  offender  the  disability  which  fol* 
lowed  the  conviction  of  a  felony.  An  of- 
fender may  be  pardoned  after  he  has  suf« 
fered  the  punishment  attached  to  his  crime. 
An  executive  act  restoring  a  convicted  crlm* 
Inal  to  the  rights  of  citizenship  is  not  a  par- 
don, and  does  not  remove  the  legal  Infamy. 
People  V.  Bowen,  43  CaL  439,  442,  18  Am. 
Rep.  148. 

A  pardon  by  the  president  of  the  Unit- 
ed States,  reciting  that  J.  B.  was  convicted 
of  passing  a  counterfeit  bank  note,  and  con- 
cluding as  follows,  "I  do  hereby  remit  unto 
him,  the  said  J.  B.,  the  remainder  of  the  said 
sentence,  and  order  him  to  be  liberated  on 
payment  of  costs,"  restored  competency  to 
J.  B.  as  a  witness,  since  one  of  the  conse- 
quences resulting  from  the  sentence  was  the 
disability  of  the  party  to  be  sworn  as  a  wit- 
ness, and  when  all  the  sentence  was  remov- 
ed, together  with  the  consequences  of  the 
sentence,  the  disability  was  removed.  Hoff- 
man V.  Coster  (Pa.)  2  Whart  453,  461. 

The  word  "pardon,"  as  used  in  the  Con- 
Btltutloli,  authorising  the  executive  to  grant 
pardons,  does  not  authorize  the  executive  to 
commute  punishment  or  nullify  it,  except  by 
a  pardon  of  the  crime.  The  executive  can 
relieve  from  punishment  in  no  other  way. 
A  pardon  therefore  reaches  the  crime,  and, 
when  this  is  pardoned,  the  punishment  ceas- 
es by  operation  of  law.  The  executive  can- 
not Impose  a  condition  in  a  pardon  to  the 
effect  that  the  convict  shall  leave  the  state 
and  never  return.  Commonwealth  v.  Hats- 
field,  2  Pa.  Law  J.  37,  40. 

A  pardon  is  a  grant  a  deed.  It  does  not 
and  cannot  convey  that  which  the  grantor 
never  had.  The  power  of  the  President  to 
grant  and  pardon  all  offenses  against  the 
United  States  does  not  extend  to  him  the  au- 
thority to  release  or  destroy  the  rights  of 
private  individuals.  Therefore  he  is  not  au- 
thorized to  pardon  for  disobedience  of  a  man- 
damus ordering  certain  county  officers  to 
levy  taxes  to  pay  a  Judgment  recovered 
against  the  county.  In  re  Nevltt  (U.  S.)  117 
Fed.  448,  460,  64  0.  C.  A.  622. 

The  word  "pardon"  is  generic,  and  em* 
braces  every  character  of  pardon,  including 
amnesty,  which  is  a  general  pardon  grant- 
ed to  a  class  of  persons  by  law  or  proclama- 
tion. The  constitutional  power  of  the  Pres- 
ident of  the  United  States  to  pardon  Includes 
amnesty.  Davis  v.  McKeeby,  5  Nev.  369, 
873. 

It  is  well  settled  that  no  technical  words 
or  terms^  are  necessary  to  constitute  a  par- 
don, and  in  some  of  the  ancient  pardons  a 
variety  of  language  is  to  be  found,  such  as 
"acquit"  "pardon."  "release,"  and  "exoner- 
ate."   In  Pennsylvania  the  practice  ia  to  re- 
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mit  tbe  sentence,  and  this  Is  equlTalent  to  a 
pardon  of  tbe  offense.  And  in  South  Caro- 
lina an  instroment  signed  by  President  Mon« 
roe,  ordering  "that  tbe  prisoner  be  fortb- 
witb  released  from  prison,**  was^  decided  to 
be  a  full  pardon,  on  tbe  ground  that  it  ac- 
complished all  the  benefit  to  the  prisoner 
that  is  practicable,  and  seemed  to  be  enti- 
tled to  every  liberty  of  construction  that 
might  not  contraTone  any  well-settled  adju- 
dications. Lee  T.  Murphy,  22  Grat  (Ya.)  789, 
799,  12  Ant  Rep.  563  (citing  Jones  y.  Harris 
IS.  C]  1  Strob.  IdO;  Hoffman  t.  Coster  [Pa.] 
2  Whart  458). 

Amnesty  distiiisiiislied* 

Amnesty  is  a  general  pardon  granted  to 
a  class  of  persons  by  law  or  proclamation. 
It  is  a  general  pardon  of  the  offense  of  sub- 
jects against  the  Governor,  or  the  proclama- 
tion of  such  pardon.  Amnesty  is  Included 
within  the  word  '"pardon,"  which  is  generic, 
and  includes  every  character  of  pardon. 
Therefore  the  power  of  the  President  of  the 
tJnited  States  to  pardon  Includes  the  right 
to  grant  an  amnesty.  Davies  v.  McKeeby, 
5  Nev.  369,  373. 

A  pardop  is  a  remission  of  guilt  An 
amnesty  is  an  act  of  oblivion  or  forgetful- 
ness.  Bx  parte  Law,  85  Ga.  285,  296, 15  Fed. 
Cas.  8,  7. 

A  pardon  relieves  an  offender  from  the 
consequences  of  an  offense  of  which  he  has 
been  convicted,  while  amnesty  obliterates  an 
offense  before  conviction,  and  in  such  case 
he  stands  before  the  law  precisely  as  though 
he  had  committed  no  offense.  United  States 
V.  Bassett,  13  Pac.  287,  289,  5  Utah,  181. 

A  pardon  is  granted  to  one  who  is  cer- 
tainly guilty,  sometimes  before,  but  usually 
after,  conviction,  as  distinguished  from  am- 
nesty, which  is  granted  to  those  who  may  be 
guilty.  Amnesty  is  the  abolition  or  oblivion 
of  the  offense.  Pardon  is  its  forgiveness. 
State  V.  Blalock.  61  N.  a  242,  247. 

Coaditioiial  pardon  or  parol. 

The  word  '"pardon"  includes  remission 
of  the  offense,  or  of  the  penalties,  forfeits, 
or  sentences  growing  out  of  it,  and  may  be 
a  part  or  the  whole  of  these  things.  Thus 
one  may  be  pardoned  of  the  imprisonment, 
and  still  be  left  to  suffer  the  other  penalties 
attached  to  the  offense.  In  case  of  perjury 
this  would  still  subject  the  convict  to  the 
disability  of  being  a  witness.  The  power 
conferred  upon  the  executive  by  the  Consti- 
tution to  grant  pardons  includes  the  power 
of  granting  a  conditional  pardon.  People  v. 
Potter,  4  N.  Y.  Leg.  Obs.  177,  179. 

The  word  "pardon,"  in  a  constitutional 
grant  to  the  executive  of  power  to  pardon, 
was  construed  to  include  a  conditional  dis- 
charge, as  such  discharge  Is  a  conditional 


pardon.  A  pardon  includes  a  parol  In  re 
Conditional  Discharge  of  Convicts,  51  Atl. 
10,  14,  73  Vt  414,  56  L.  B.  A.  658. 

A  parole  of  a  convict  who  remains  in 
the  legal  custody,  and  under  the  control  of 
the  prison  board,  and  subject  at  any  time  to 
be  taken  back  within  the  inclosure  of  the 
penitentiary — such  board  having  full  power 
to  enforce  such  rules  and  regulations,  and 
to  retake  and  relmprison  any  convict  so  on 
parole — ^is  not  a  pardon.  The  prisoner  Is  not 
discharged,  or  his  term  of  service  shortened ; 
he  only  being  allowed  to  go  outside  the  build- 
ing and  inclosures  of  the  penitentiary,  and 
remaining  in  the  legal  custody  and  under  the 
control  of  the  board  of  managers  of  tbe  pen- 
itentiary. State  V.  PeterSt  4  N.  B.  81,  87,  43 
Ohio  St  629. 

As  roqnirlns  dellTery* 

The  pardoning  power,  as  exercised  un- 
der our  form  of  government,  both  federal 
and  state,  is  essentiaUy  the  same  in  its  na- 
ture and  effect  as  that  exercised  by  the  rep- 
resentatives of  the  British  crown  in  the  par- 
ent country,  from  whence  we  derive  our  sys- 
tem of  common-law  jurisdiction.  A  pardon 
alike  under  both  systems  of  government  has 
always  been  considered  a  mere  act  of  grace 
or  governmental  forgiveness  of  an  offense,  by 
which  the  penalty  of  the  crime  is  legally  re- 
mitted. The  proposition  is  undeniable  that  a 
pardon,  in  order  to  be  complete,  must,  in  con- 
templation of  law,  be  delivered  and  accepted. 
In  United  States  ▼.  Wilson,  32  U.  S.  (7  Pet.) 
150,  8  L.  Ed.  640,  it  was  said  by  Chief  Jus- 
tice Marshall  that  a  pardon  is  a  deed,  to  the 
validity  of  which  delivery  is  essential,  and 
delivery  is  not  complete  without  acceptance. 
Bx  parte  Powell,  78  Ala.  517,  519,  49  Am. 
Bep.  71. 

A  pardon  may  be  revoked  at  any  time 
before  its  delivery.  In  re  De  Puy  (U.  8.)  7 
Fed.  Cas.  506^  511. 

As  nffeetlns  forfeited  property* 

A  pardon  is  an  act  of  grace  by  which  an 
offender  is  released  from  the  consequences 
of  his  offense  so  far  as  such  release  is  prac- 
ticable and  within  the  control  of  the  pardon- 
ing power,  or  of  officers  under  its  direction. 
It  releases  the  offender  from  all  disabilities 
Imposed  by  the  offense,  and  restores  to  him 
all  his  civil  rights.  In  the  contemplation  of 
the  law  it  so  far  blots  out  the  offense  that 
afterwards  it  cannot  be  imputed  to  him  to 
prevent  the  assertion  of  his  legal  rights.  It 
gives  him  a  new  credit  and  capacity,  and 
rehabilitates  him  to  that  extent  in  his  former 
position.  But  it  does  not  make  amends  for 
the  past  It  affords  no  relief  for  what  has 
been  suffered  by  the  offender  in  his  person 
by  imprisonment,  forced  labor,  or  otherwise. 
It  does  not  give  compensation  for  what  has 
been  done  or  suffered,  nor  does  it  impose  on 
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the  goyemment  anj  obligation  to  give  It 
The  offense  being  established  by  legal  pro- 
ceedings, that  which  has  been  done  or  suf- 
fered while  tiiey  were  in  force  is  presumed 
to  have  been  rightfully  done  and  justly  suf- 
fered, and  no  satisfaction  for  it  can  be  re- 
quired. Neither  does  the  pardon  affect  any 
rights  which  have  Tested  in  others  directly 
by  the  execution  of  the  judgment  for  the 
offense,  or  which  have  been  acquired  by 
others  while  that  judgment  was  in  force. 
If,  for  example,  by  the  judgment,  a  sale  of 
the  offender's  property  has  been  had^  the 
purchaser  will  hold  the  property  notwith- 
standing the  subsequent  pardon.  And  if 
the  proceeds  of  the  sale  have  been  paid  to 
a  party  to  whom  the  law  has  assigned  them, 
they  cannot  be  subsequently  reached  and 
recovered  by  the  offender.  So,  also,  if  the 
proceeds  have  been  paid  into  the  treasury, 
the  right  to  them  has  so  far  become  vested 
in  the  United  States  that  they  can  only  be 
secured  to  the  former  owner  of  the  property 
through  an  act  of  Congress.  Where,  how- 
ever, property  condemned,  or  its  proceeds, 
have  not  thus  vested,  but  remain  under  the 
control  of  the  executive,  or  of  officers  sub- 
ject to  his  orders,  or  are  in  the  custody  of 
the  judicial  tribunals,  the  property  will  be 
restored  or  its  proceeds  delivered  to  the 
original  owner  upon  his  full  pardon.  Illinois 
Cent  R.  Ck>.  v.  Bosworth,  10  Sup.  Ot  231, 
234,  133  U.  8.  92,  33  L.  Bd.  650. 

As  affeetlac  liability  for  prof essioiud 
Biisoonaiiot. 

Though  a  pardon  obliterates  the  offense 
against  the  public,  and  washes  the  offender 
white  from  the  guilt  that  the  criminal  law 
saw  in  the  act,  it  cannot  take  away  the 
consequences  of  the  act  where  private  jus- 
tice is  principally  concerned.  If  one  had 
been  indicted  and  convicted  for  arson,  the 
pardon  would  not  raise  the  building  from  its 
ashes,  nor  would  it  be  a  defense  in  a  civil 
action.  Consequently,  where  an  attorney 
was  convicted  of  forging  the  name  of  a 
third  person  to  a  note  which  he  delivered  to 
a  client,  and  was  afterwards  pardoned  for 
his  offense  against  the  criminal  law,  the  par- 
don did  not  annul  the  act,  or  affect  the 
right  of  the  court  to  punish  him  for  profes- 
sional misconduct.  In  re  An  Attorney,  86 
N.  Y.  563,  564,  671,  574. 

As  a  release  from  flues  imposeAi 

The  word  ''pardon"  includes  in  itself 
the  word  "release,"  and  it  will  therefore  dis- 
charge an  immediate  debtor  to  the  King, 
though  it  would  not  discharge  process  under 
which  the  King  seized  the  goods  of  one  who 
was  a  debtor  to  the  King's  debtor.  Sid. 
265;  17  Vin.  Abr.  24.  The  effect  of  a  par- 
don is  to  acquit  the  offender  of  all  the  pen- 
alties annexed  to  the  conviction,  and  to  give 
him  a  new  credit  and  capacity.  Where  the 
King  has  nothing  but  a  demand  against  the 


offender  for  a  fine  or  a  sum  of  money,  a 
pardon  of  the  offense^  although  after  sen- 
tence, is  a  release  of  all  fines  imposed  as  pun- 
ishment for  it,  for  the  reason  that  the  word 
"pardon"  includes  in  it  the  word  "release." 
Cope  V.  Commonwealth^  28  Pa.  (4  Casey)  297. 

PARENT. 

The  words  'parents  and  children,**  in 
Act  April  26,  1855,  authorizing  actions  by 
parents  or  children  for  the  wrongful  death 
of  the  parents  of  the  children  or  children  of 
parents,  are  used  to  indicate  the  family  rela- 
tion in  point  of  fact  as  the  foundation  of  the 
right  of  action,  without  regard  to  age.  The 
only  condition  to  recovery  in  such  case  is 
the  existence  of  the  family  relation  and  a 
reasonable  expectation  to  the  person  bring- 
ing the  action  of  pecuniary  advantage  taken 
away  by  the  death  of  the  deceased.  Penn- 
sylvania R.  Co.  V.  Adams,  55  Pa.  (5  P.  F. 
Smith)  499,  502. 

The  word  ••parent"  or  ••parents"  may  be 
held  to  mean  one  or  both  parenta  Bates' 
Ann.  St  Ohio  1904,  f  548-^. 

The  use  in  the  Penal  Code  of  any  word 
expressive  of  relationship,  state,  condition, 
office,  or  trust  of  any  person,  as  ••parent," 
"child,"  ••ascendant,"  ••descendant,"  "minor," 
-Infant."  "ward,"  ••guardian,"  or  the  like,  or 
of  the  relative  pronouns  ••he"  or  ••they,"  in 
reference  thereto,  includes  both  males  and 
females.    Pen.  Code  Tex.  1895,  art  22. 

-  Adopted  parent. 

••Parents,"  as  used  in  statutes  relating 
to  the  descent  and  distribution  of  estates  of 
adopted  children,  should  be  construed  to 
mean  ••natural  parents,"  and  not  to  Include 
the  adopted  parents.  Hole  v.  Bobbins,  10  N. 
W.  617,  619,  53  Wis.  514,  519. 

Aaeestor. 

••In  Bngland  when  the  word  'issue'  is 
used  as  the  correlative  of  *parent'  It  is  held 
that  the  word  •parent'  means  •father  and 
mother.'  We  think  that  as  a  matter  of  ver^ 
bal  construction,  it  would  be  as  easy  and 
natural  to  say  that  where  the  words  •parent' 
and  •issue'  are  used  in  connection  with  each 
other,  the  word  •parent'  means  'ancestor*; 
and  in  the  construction  of  any  instrument  It 
is  always  necessary  to  look  beyond  the  lit- 
eral meaning  of  the  words."  Jac&son  v. 
Jackson,  26  N.  E.  1112,  1113,  153  Mass.  874, 
11  L.  B.  A.  805,  25  Am.  St  Bep.  643. 

Father  of  liastard. 

Father  distinguished,  see  •'Father.*' 

In  Gen.  St  c.  110,  H  1-10,  regulating 
the  adoption  of  children,  and  requiring  no- 
tice of  the  proceeding  to  be  given  to  the  par- 
ents, ••parent"  Is  used  in  its  legal  slgnlflca- 
tion,  and  is  intended  to  designate  only  the 
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lawful  father  or  mother,  and  does  not  In- 
clude the  father  of  a  bastard.  Appeal  of 
Gibson,  28  N.  E.  290,  297,  164  Masa  37& 

*Tarent,"  as  used  In  a  Pennsylvania 
statute  to  prevent  the  carrying  away  of  and 
marrying  young  women  without  consent  of 
their  parents,  etc^  includes  the  putative  or 
natural  father.  MacUin  v.  Taylor  (Pa.)  Add. 
212. 

Qraadpareat* 

The  definition  of  the  word  •parent,"  ac- 
cording to  every  lexicographer  that  we  have 
had  the  opportunity  to  consult,  is  derived 
from  ^parlo,"  to  produce  or  bring  forth,  the 
regular  participle  of  which  would  be  ''pa- 
riens" ;  but  by  some  corruption  it  is  usually 
written  ''parens,"  from  which  we  have  the 
word  "parent**  Anglicized,  which  Is  defined 
as  'father  or  mother;  he  or  she  that  pro- 
duces young."  This  is  the  common  under- 
standing of  the  meaning  of  the  term,  and  if 
it  has  ever  been  defined  to  embrace  grand- 
father or  grandmother  we  have  not  been 
able  to  meet  with  it.  Smith's  Bz'r  v.  Smith, 
66  Ky.  (2  Bush)  620, 626. 

The    ordinary    sense   of    the    word  is 

"father"  or  "mother,"   and   It  will   not  be 

held  to  include  a  grandfather.  Silbey  v. 
Perry,  7  Yes.  622,  6S0. 

Mother. 

"Parent,"  as  used  in  Act  Ck>ng.  Jan.  20, 
1813,  providing  that  no  person  shall  be  en- 
listed or  held  in  the  service  of  the  United 
States  without  the  consent  in  writing  of  his 
parent,  guardian,  or  master  first  obtained, 
should  be  construed  to  include  the  mother. 
Ck>mmonwealth  v.  Callan  (Pa.)  6  Bin.  255, 
25a 

"Parent,"  as  used  in  the  act  of  Congress 
requiring  that  a  minor  could  not  be  enlisted 
in  the  army  without  the  consent  of  his  par- 
ent, would  include  the  mother,  where  the 
father  was  not  living.  Ex  parte  Mason,  6 
N.  C.  836,  387. 

"Parent"  means  one  who  still  possesses 
some  right  to  the  custody  or  control  of  a 
child,  which  he  or  she  can  relinqtuish,  as 
used  in  Rev.  St  |  2279,  providing'  that,  in 
case  the  parent  of  any  child  is  a  nonresident 
at  the  time  it  is  proposed  to  adopt  the  child, 
the  written  consent  of  such  parent  shall  be 
filed  with  the  probate  Judge,  so  that  where 
the  father  had  relinquished  by  his  actions 
all  custody  of  the  child  the  mother  will  be 
considered  the  parent  Nugent  v.  Powell, 
33  Pac.  28,  80,  4  Wyo.  178,  20  L.  R.  A.  199, 
62  Am.  St  Rep.  17. 

"Parent"  as  used  in  Code,  I  2971,  pro- 
Tiding  that  a  widow,  or,  if  no  widow,  a  child 
or  childreiA,  may  recover  for  the  homicide  of 
the  husband  or  parent,  and  that  if  the  suit 
be  brought  by  the  widow  or  children,  and 


the  former  or  one  of  the  latter  die  pending 
the  action,  the  same  shall  survive  to  the 
others,  means  mother,  as  well  as  father. 
Atlanta  &  W.  P.  R  Co.  v.  Venable,  65  Ga. 
56,66. 

The  term  "parent,"  in  St  1876,  &  99,  f 
16,  giving  the  right  to  the  parent  of  a  minor 
to  maintain  an  action  for  the  selling  of  in- 
toxicating liquors  to  such  minor,  includes 
both  the  mother  and  the  father,  and  the 
mother  may  maintain  such  action  without 
proof  that  the  minor  has  no  father.  Mc- 
Neil V.  Collinson,  180  Mass.  167,  169. 

"Parent"  means  a  father  or  mother, 
and  under  the  express  provision  of  the  stat- 
ute the  word  is  made  to  include  both  males 
and  females.  A  mother's  written  consent  to 
the  sale  of  intoxicating  liquor  to  her  minor 
child  would  absolve  the  seller  from  liability 
to  the  same  extent  as  would  the  father*s; 
and  hence  an  indictment  should  negative  the 
want  of  the  written  consent  of  the  "parent" 
since  the  word  includes  both  parents — ^male 
and  female,  father  and  mother.  Lantxnes- 
ter  V.  State,  19  Tex.  App.  820,  821. 

The  term  "parent"  in  Code  1880,  f  1510, 
creating  a  liability  for  wrongful  death  of 
persons  leaving  widow,  children,  husband, 
or  father,  and  providing  that  the  action  may 
be  brought  in  the  name  of  the  widow  for  the 
death  of  her  husband,  or  by  the  husband  for 
the  death  of  his  wife,  or  by  the  parent  for 
the  death  of  a  child,  has  reference  only  to 
the  father  of  the  deceased  person,  as  he  is 
the  only  parent  expressly  mentioned  in  the 
statute,  and  therefore  a  mother  cannot  sue. 
Amos  V.  Mobile  &  O.  R  Co.,  63  Misa.  509, 
511. 

Person  in  loeo  parentis* 

The  term  "parent"  Includes  a  person 
standing  In  loco  parentis,  as  used  in  Pen. 
Code,  art  490,  providing  that  violence  to  the 
person  does  not  amount  to  assault  and  bat- 
tery when  infiicted  in  the  exercise  of  the 
right  of  correction  given  by  the  law  to  the 
parent  over  the  child.  Snowden  v.  State,  12 
Tex.  App.  106,  107,  41  Am.  Rep.  607. 

The  word  "parent"  la  understood  in  its 
strict  sense,  and  does  not  extend  to  those 
who  are  sometimes  said  to  stand  in  loco 
parentis,  as  used  in  a  marriage  act  providing 
that  an  action  may  be  maintained  against  a 
clergyman  marrying  a  minor  under  the  age 
of  21  years,  unless  a  certificate  in  writing 
under  the  hand  of  the  parent  or  parents, 
guardian  or  guardians,  granting  permission 
for  such  marriage,  shall  be  filed.  Castner 
V.  Egbert,  12  N.  J.  Law  (7  Hal.)  259,  260. 

The  strict  legal  signification  of  the  term 
"parents"  is  the  lawful  father  and  mother 
of  a  child,  but  it  may  be  questioned  whether 
it  does  not  mean  more  than  this  in  the  act  of 
1855,  empowering  the  court  to  make  a  de- 
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cree  of  adoption  with  the  consent  of  tiie  par- 
ents of  an  infant,  and  whether  tiie  word 
ought  not  to  be  taken  to  mean  those  who 
stand  in  the  relation  of  father  and  mother 
to  the  infant  Furgeson  t.  Jones,  20  Pac. 
842,  847,  17  Or.  204,  3  L.  R.  A.  620,  11  Am. 
St.  Rep.  808  (citing  Hurley  Y.  O'SulUyan,  137 
Mass.  86). 

Step-parent. 

In  the  legal  or  ordinary  acceptation  of 
the  term,  "parent"  does  not  include  a  step- 
father or  stepmother,  and  a  child  has  no 
right  of  action  for  the  homicide  of  its  step- 
father, under  Giy.  Ck>de,  proTiding  that  a 
widow,  or,  if  no  widow,  a  child  or  children, 
''may  recover  for  the  homicide  of  the  hus- 
band or  parent"  Marshall  y.  Macon  Sash, 
Door  &  Lumber  Go.,  30  S.  E.  571,  572,  103 
Ga.  725,  41  L.  R  A.  211,  68  Am.  St  Rep. 
140. 

Rey.  St  1895,  arts.  2575,  2576,  2577, 
2579,  2581,  provide  that  where  the  parents 
of  a  minor  live  together  the  father  is  the 
natural  guardian,  but  where  the  parents  do 
not  live  together  their  rights  are  equal,  and 
the  guardianship  may  be  assigned  to  either, 
eta  Under  this  statute  it  is  held  that  the 
term  "parent"  does  not  include  a  step- 
father or  stepmother.  Heinemier  y.  Arlitt 
67  S.  W.  1038,  1040,  29  Tex.  Oiy.  App.  140. 

P ABENTAIt  AUTHORITY. 

"Parental  authority"  implies  restraint 
not  imprisonment  The  Milwaukee  Indus- 
trial School  y.  Milwaukee  County  Sup'ra*  40 
Wis.  828,  337,  22  Am.  Rep.  702. 

PABzarrAit  ikfiiUenoe. 

"Parental  influence"  is  not  terror  and 
coercion,  but  kindness  and  affection,  which 
may  bias  the  child's  mind  and  induce  the 
child  to  do  that  which  may  be  imprudent 
and  which,  if  the  child  were  properly  pro- 
tected, it  would  never  do.  Appeal  of  Wor- 
rell, 1  Atl.  380,  385,  110  Pa.  349  (citing  Tur- 
ner y.  Collins,  7  Ch.  App.  829). 

PABzarris. 

See  "In  Loco  Parentla* 


PARENTHESIS. 

"A  parenthesis  is  defined  to  be  an  ex- 
planatory or  qualifying  clause,  sentence,  or 
paragraph,  inserted  in  another  sentence,  or 
in  course  of  a  longer  passage,  without  being 
grammatically  connected  with  it  Cent 
Diet  It  is  used  to  limit  qualify,  or  restrict 
the  meaning  of  the  sentence  with  which  it  is 
connected,  and  it  may  be  designated  by  the 
use  of  commas,  or  by  a  dash,  or  by  curved 
lines  or  brackets;  but  the  use  of  curves  or 


of  bradcets  unmistakably  shows  that  tte 
clause  thus  Included  was  supposed  by  the 
author  or  by  the  scrivener  to  limit  or  re> 
strict  a  general  meaning  of  the  language 
with  which  it  is  connected,  or  to  be  of  im- 
portance in  explaining  the  meaning."  In  re 
Schilling  (U.  &)  58  Fed.  81,  83,  8  a  a  A. 
44a 

PARESIS. 

The  term  ''paresis"  Is  used  to  designate 
the  wasting  away  of  the  brain  tissue,  with- 
out softening.  Lins  v.  Undhard^  28  8.  W. 
1025,  1028,  127  Mo.  271. 

PARI  DELICTO. 

See  "In  Pari  Delicta* 

PARI  MATERIA. 

See  "In  Pari  Materia."* 

PARIS  GREEN. 

"Paris  green,**  as  used  in  an  Indictm^t 
charging  the  offense  of  exposing  a  poisonous 
substance  called  "parts  green,"  with  intent 
that  a  certain  animal  belonging  to  another 
should  take  and  eat  the  same,  imports  the 
poisonous  nature  of  the  substance  exposed. 
State  y.  Labounty,  21  AtL  730^  781,  63  Yt 
874. 

PARIS  MUTUAL 

"Paris  mutual"  Is  ''also  called  ITrench 
pool,'  and  is  described  to  be  a  small  machine 
containing  the  name  of  each  horse  to  be  run 
in  the  particular  race,  written  or  printed  on 
the  side,  and  printed  numbers  placed  on  the 
inside  of  a  machine  wliich  can  be  seen 
through  holes  in  it  It  is  used  by  the  owner 
or  person  operating  it,  and  by  those  engaged 
in  betting  on  horse  racing,  in  this  way: 
The  owner  or  operator  sells  the  tickets  for 
$5  each.  They  bear  numbers  corresponding 
with  the  number  giyen  the  horse  on  the  ma- 
chine, and  by  turning  a  crank  or  screw  at- 
tached to  the  machine  the  bettors  are  shown 
at  once  the  number  of  tickets  sold  on  each 
horse,  as  each  of  said  tickets  is  sold,  so  as 
to  enable  him  to  bet  intelligently  and  safely, 
and  lessen  the  chance  of  disaster  to  him- 
self." Commonwealth  y.  Simonds,  79  Ky. 
618,  619. 

PARISH. 

Webster  defines  the  word  "parish"  as  a 
district  of  certain  limits  which  can  be  al- 
tered without  legal  enactment  Chicago  & 
N.  W.  Ry.  Co.  y.  Town  of  Oconto,  6  N.  W. 
607,  608,  50  Wis.  188,  36  Am.  Bep.  84a 
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In  France  a  pariah  was  the  eccleelasti* 
oal  divlalon  of  the  territory— the  splrltaal, 
and  In  some  particulars  temporal,  division; 
that  la,  the  district  In  charge  of  a  curate^ 
and  originally  of  the  curatl.  The  colonists 
of  Louisiana  became  accustomed  to  similar 
divisions  of  territory  In  church  matters.  In 
the  course  of  time  It  was  used  to  Indicate 
political  divisions  of  the  stata  From  the 
earliest  days  there  were  parishes  In  the  ter- 
ritory— "parolsse**  at  first;  and  afterwards 
"parroqula,"  under  Spanish  rule;  and  when 
the  state  was  admitted  to  the  Union  the 
French  name  was  retained  to  Indicate  the 
dvU  .divisions  of  the  state.  Sherman  v. 
Parish  of  Vermillion,  51  La.  Ann.  880,  882, 
26  South.  538,  539. 

''ParochU"  or  '^rlsh"  signifies.  In  a 
church  sense,  a  competent  number  of  Chris- 
tians dwelling  near  together,  and  having  one 
bishop,  pastor,  eta,  or  more,  set  over  them. 
Therefore  ''parish,"  In  this  sense.  Is  the  same 
as  a  particular  church  or  congregation.  A 
whole  diocese  Is  one  parish ;  It  not  exceed- 
ing In  ancient  times  the  bounds  of  a  parish, 
or  a  small  town,  or  a  part  of  a  town.  Baker 
T.  Fales,  16  Masa  488,  499. 

**A.  parish  Is  one  of  the  ecclesiastical  sub- 
divisions of  the  territory  of  Bngland,  and 
consists  of  that  circuit  of  ground  which  is 
committed  to  the  charge  of  one  person,  or 
vicar,  or  other  minister  having  cure  of  souls 
therein,  and  the  church  therein  Is  endowed 
with  the  tithes  that  arise  within  the  circuit 
assigned."  Wilson  v.  State,  84  Ohio  St  199, 
201  (quoting  1  Bt  Comm.  Ill,  114). 

In  Pennsylvania  the  term  "parish"  has 
no  special  legal  signification.  It  is  used 
merely  In  Its  general  sense.  In  English  ec^ 
deslastical  law  It  has  been  used  to  desig- 
nate the  territory  committed  to  the  particu- 
lar charge  of  a  parson  or  priest  In  the  ab- 
sence  of  a  state  church  here,  the  status  of  a 
parish  Is  rendered  comparatively  unimpor- 
tant If  used  in  ecclesiastical  divisions,  it 
has  Just  such  Importance  and  particular  sig- 
nification as  may  be  given  it  under  ecclesi- 
astical regulations.  Tuigg  v.  Treacy,  104  Pa. 
498,498,499. 

A  parish  Is  a  corporation  established 
solely  for  the  purpose  of  maintaining  public 
worship.  Inhabitants  of  MUford  v.  Godfrey, 
18  Mass.  (1  Picit.)  91,  97. 

A  parish  is  understood  to  be  the  terri- 
torial Jurisdiction  of  a  secular  priest,  or  a 
precinct,  the  Inhabitants  of  which  belong  to 
the  same  church,  or  they  may  reside  promis- 
cuously, among  people  belonging  to  any 
church,  and  be  resident  In  several  villages. 
Hebert  v.  Lavalle,  27  111.  (17  Peck)  448,  454, 
455. 

The  parish,  or  county,  is  denominated  In 
the  books  and  known  in  the  law  and  In  the 
decisions  as  a  quasi  or  Involuntary  corpora- 


tion, possessing  some  corporate  functions  and 
attributes;  but  they  are  primarily  political 
subdivisions  of  a  state  merely.  Fischer 
Land  &  Improvement  0>.  v.  Bordelon,  27 
South.  59,  62,  62  La.  Ann.  429. 

As  oity. 

St  Vict  9  A  10,  e.  66,  1 1«  declares  that 
no  person  shall  be  removed,  nor  shall  any 
warrant  be  granted  for  the  removal  of  any 
pauper,  from  any  parish  in  which  he  shall 
hav<^  resided  for  five  years  next  before  the 
application  of  the  warrant  Held,  that  the 
word  "parish"  may  be  construed  to  mean 
dty.  Reglna  v.  Inhabitants  of  Forncett;  St 
Mary,  12  AdoL  A  B.  (N.  S.)  16%  162. 

Oovatj  synonjatons. 

'Tarlsh,"  as  used  in  Bev.  Bt  I  2011, 
providing  that  whenever  two  dtlsens  of  a 
city  or  town  having  more  than  20,000  inhab- 
itants, at  ten  dtlsens  of  a  county  or  parish 
without  reference  to  the  number  of  inhab- 
itants, may  make  known  in  writing  to  the 
Judge  of  the  Olrcuit  Court  of  the  United 
States  for  the  Olrcuit  wherein  such  dty  or 
town,  county,  or  parish  is  situated,  their  de- 
sire to  have  the  registration  of  voters  of  an 
election  for  a  delegate  in  Congress,  or  the 
election  of  such  representative,  guarded  and 
scrutinized,  the  Judge  shall  open  the  Circuit 
Court  at  some  convenient  point  in  the  Cir- 
cuit for  the  appointment  of  supervisors,  is 
synonymous  with  the  word  "county,"  and 
not  with  "tovm"  or  "township,"  which  Is  the 
designation  of  a  dvil  subdivision  of  a  coun- 
ty. In  re  Supervisors  of  Election  (U.  S.)  28 
Fed.  840,  841. 

A  parish,  in  Louisiana,  Is  defined  to  be 
a  dvil  division  corresponding  to  a  county  in 
other  states.  Attorney  General  v.  City  of 
Detroit  (Common  Council,  112  Mich.  145,  148, 
70  N.  W.  450,  37  L.  B.  A.  211  (quoUng  Webst. 
Diet). 

As  eoeztensiTO  with  vUl. 

The  laying  of  an  indictment  for  main- 
taining a  nuisance  in  a  parish  was  sufficient. 
In  the  case  of  King  v.  Blower,  Hll.  27  Geo. 
II,  B.  B.,  the  court  dedared  that  It  would 
take  the  vlll  and  the  parish  to  be  coexten- 
sive, and  they  held  that  there  were  only  two 
cases  where  it  was  necessary  to  lay  a  vlll, 
which  were  upon  the  statute  of  additions 
and  in  appeal  of  death,  under  the  statute  of 
Gloucester,  a  9.  Bex  ▼.  White,  1  Burrow, 
833,337. 

As  quasi  eorporatioA. 

Towns,  parishes,  and  proprietors  of  com- 
mon lands  who  hold  meetings  and  regulate 
their  proceedings  under  divers  provisions  of 
statutes  enacted  upon  those  subjects  are  said 
to  be  quasi  corporations.  Hayden  v.  Middle- 
sex Turnpike  Corp.,  10  Mass.  897,  400,  6  Am. 
Dec  143. 
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PA&I8K  OHVBOK. 

The  expression  ''parish  church'*  has  va- 
rious significations.  It  is  applied  sometimes 
to  a  select  body  of  Cliristians  forming  a  local 
spiritual  association,  and  sometimes  to  the 
building  in  which  the  public  worship  of  the 
inhabitants  is  celebrated;  but  the  true  local 
notion  of  a  parochial  church  Is  a  consecrated 
place  having  attached  to  it  the  rights  of 
burial  and  administration  of  the  sacrament. 
Town  of  Pawlet  y.  Clark,  18  U.  S.  9  Oranch) 
292,  828,  8  L.  Ed.  735.    ' 


PARK. 

Bee  "Public  Parfc.'* 

The  original  meaning  of  the  word  "park,** 
in  law,  was  a  tract  of  inclosed  land,  stocked 
with  wild  beasts  of  the  chase,  enjoyed  by 
the  ownor  through  royal  grant  or  Immemorial 
prescription.  In  this  definition  a  "parjc"  is 
distinguished  from  a  "chase"  In  the  fact 
that  the  latter  is  not  Inclosed.  So  it  is  held 
that  an  act  entitled  "An  act  to  incorporate 
the  B.  Park  Association/'  and  containing 
therein  provisions  punishing  the  killing  of 
deer  within  the  bounds  of  the  land  owned 
by  the  association,  la  not  unconstitutional 
as  defective  in  title,  inasmuch  as  the  title  of 
the  act  gives  notice  of  the  intention  to  main- 
tain a  park,  and  that  word  Indicates  a  pur- 
pose to  do  these  things,  which  are  included 
in  the  broadest  definition  of  a  park,  so  that 
provisions  preventing  such  acts  as  the  kill- 
ing of  deer  may  reasonably  be  expected  to 
form  a  pari  of  the  legislation  providing  for 
the  maintaining  of  a  park.  Commonwealth 
V.  Hazen,  20  Pa.  Super.  Ot  487,  492,  4^  494. 

The  word  "park,"  on  a  plat  of  land  ded- 
icated to  the  public,  signifies  a  place  open  to 
every  one,  and  it  carries  no  idea  of  restric- 
tion to  any  part  of  the  public,  or  to  any  sped- 
fled  number  of  persons.  Restrictions  as  to 
time  of  entrance  or  behavior  are  conceiva- 
ble, but  that  any  class  of  people  should  be 
excluded  is  inconsistent  with  a  park.  Price 
V.  Inhabitants  of  City  of  Plainfield,  40  N.  J. 
Law  (11  Vroom)  608,  618. 

The  word  "park,"  written  upon  a  block 
of  land  designated  upon  a  map,  carries  with 
Itself  the  idea  of  an  open  or  inclosed  tract  of 
land  for  the  comfort  and  enjoyment  of  the 
inhabitants  of  the  city  or  town  in  which  it 
Is  located,  and  is  so  defined  by  lexicograph- 
ers. In  England  the  word,  when  applied  to 
an  inclosed  tract  of  land  in  the  country,  has 
a  definite  signification,  and  signifies  that  the 
hinds  Inclosed  are  the  private  grounds  of  the 
proprietor.  In  this  country,  too,  a  man  may 
inclose  his  own  land  and  it  may  still  be  a 
park,  or  give  that  name  to  his  place,  with- 
out giving  to  the  public  any  right  to  its  use, 
for  in  such  a  case  there  would  be  no  sem- 


blance of  dedication;  but  the  meaning  of 
the  word  is  to  be  determined  by  the  circum- 
stances connected  with  its  use.  In  any  dty 
the  term  ''park"  signifies  an  open  space  In- 
tended for  the  recreation  and  enjoyment  of 
the  public,  and  this  signification  is  the  same, 
whether  the  word  be  used  alone,  or  with 
some  qualifying  term,  as  "Central  Park," 
"Hyde  Park,"  etc.  Archer  v.  Salinas  Olty, 
28  Pac.  839,  841,  93  Cal.  48,  16  L.  R.  A.  145; 
Steel  V.  City  of  Portland,  81  Pac.  479,  480,  23 
Or.  176. 

A  park  is  variously  defined  to  be  a  pleas- 
ure ground  in  or  near  a  city,  set  apart  for 
the  recreation  of  the  public;  a  piece  of 
ground  inclosed  for  purposes  of  pleasure,  ex- 
ercise, amusement,  or  ornament;  a  place  for 
the  resort  of  the  public  for  recreation,  air, 
and  light;  a  place  open  for  every  one.  State 
ex  rel.  Attorney  General  v.  Schweickardt,  19 
8.  W.  47,  51,  109  Mo.  496  (citing  Perrin  v. 
New  York  Cent  R.  Co.,  86  N.  Y.  120;  Price 
V.  Inhabitants  of  City  of  Plainfield,  40  N.  J. 
Law  [11  Vroom]  613). 

"Park,"  as  used  in  this  country,  means 
a  tract  of  land  in  or  near  a  city  or  town,  and 
devoted  to  purposes  of  amusement,  pleasure, 
or  exercise,  and  a  public  use  is  implied  by 
the  term,  in  the  absence  of  language  or  sur- 
rounding facts  implying  the  contrary;  and 
when  the  word  "park"  is  marked  on  a  city 
plat  it  implies  a  dedication  to  the  public. 
Ehmen  v.  Village  of  Gothenburg,  70  N.  W. 
237,  238,  50  Neb.  715. 

A  municipal  park  is  a  tract  of  land  set 
apart  and  maintained  for  public  use,  and  laid 
out  and  planted  and  ornamented  in  such  a 
way  as  to  afford  pleasure  to  the  eye,  as  well 
as  opportunity  for  open  air  recreation.  Kle- 
opfert  V.  City  of  Minneapolis,  95  N.  W.  908, 
900,  90  Minn.  158. 

In  discussing  the  decision  in  Wolbert  v. 
City  of  Philadelphia,  48  Pa.  (12  Wright)  489, 
holding  that  "park"  came  within  a  provision 
relative  to  any  public  work  erected  or  in 
progress  of  erection,  the  court  said:  "A  park 
is  made  up  in  part  of  walks  and  roads,  which 
are  new  constructions,  and  of  ornamentation, 
with  shrubbery  and  trees,  which  are  set  up 
in  places  in  which  they  are  planted,  and  of 
booths  and  summer  houses,  which  are  erect- 
ed or  built;  and  hence  there  is  a  sense  in 
which  to  lay  out  and  establish  a  public  park 
may  be  held  to  be  an  erection  or  construc- 
tion." City  Sewerage  Utilization  Co.  v.  Board 
of  Health  (Pa.)  1  Leg.  Gaz.  402,  403. 

The  term  "park"  or  "square,"  as  used  in 
the  act  regulating  the  using  of  highways, 
etc.,  shall  include  any  spaces  under  the  con- 
trol of  park  commissioners  or  a  park  board, 
or  a  special  park  department  of  a  town  or 
city  having  the  power  to  make  regulations 
relative  to  such  places.  Pub.  St  N.  H.  1901, 
p.  256,  c.  93,  I  2. 
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The  terms  "park"  and  "square/*  as  used 
in  the  statutory  provisions  relating  to  the 
use  of  bicycles  and  tricycles,  shall  not  in- 
clude any  spaces  under  the  control  of  park 
commissioners,  or  of  a  park  board,  or  a  parte 
department  of  a  city  or  town  having  power 
to  make  regulations  relative  to  such  spaces. 
Rev.  Laws  Mass.  1902,  p.  631,  e.  52,  I  12. 

A  municipal  parkway  is  a  street  of  spe- 
cial width,  which  is  given  a  paiklike  appear- 
ance by  planting  its  sides  or  center,  or  both, 
with  grass,  shade  trees,  and  flowers.  It  is 
intended  for  recreation  and  for  street  pur- 
poses. In  short,  a  parkway  Is  essentially  a 
Doulevard,  giving  to  the  term  its  modem 
meaning.  Eleopfert  v.  City  of  Minneapolis, 
96  N.  W.  908,  909,  90  Minn.  158. 

A  park  is  a  piece  of  ground  within  a  city 
or  town,  inclosed  and  kept  for  ornament  and 
recreation.  Withnell  v.  Petsold,  17  Mo.  App. 
669,674. 

As  a  oitj  pvrposa* 

See  "dty  Purpos*."* 

As  a  eomstraetion. 

See  "Construct-- Oonstruction.'* 

Dedieatiom. 

The  word^"park,*'  written  on  a  block  on 
a  map  of  city  property,  indicates  a  i>ubllc 
use,  and  conveyances  made  by  the  owner  of 
the  platted  land  by  reference  to  such  map 
operate  conclusively  as  a  dedication  of  the 
block.  Rhodes  v.  Town  of  Brlghtwood,  43 
N.  B.  942,  943,  145  Ind.  21;  Archer  v.  Salinas 
City,  28  Pac.  839,  841,  93  Cal.  43,  16  L.  R.  A. 
145;  Steel  v.  City  of  Portland,  31  Pac.  479, 
480,  23  Or.  176;  Price  v.  Plalnfleld,  40  N.  J. 
Law  (11  Vroom)  608,  612;  People  v.  Green 
(N.  Y.)  62  How.  Prac.  440,  445;  Bhmen  v. 
Village  of  Gothenburg,  70  N.  W.  237,  238,  50 
Neb.  715. 

The  word  "pa^  '  on  a  plat  of  a  tract  of 
land  marking  a  certain  territory  as  a  "park," 
and  adjoining  territory  as  lots,  which  lots 
are  sold  by  reference  to  the  plat,  operates  as 
a  valid  dedication  of  the  land  designated  as 
a  park  to  the  city;  and  this  is  true,  even 
though  following  the  word  "park"  are  the 
words  "now  belonging  to  the  person  plot- 
ting the  land.'*  City  of  Bayonne  v.  Ford,  43 
N.  J.  Law  (14  Vroom)  292,  293. 

Tne  word  "park,"  written  on  a  map  of 
city  property,  appears  conclusively  as  a  ded- 
ication. Price  V.  Inhabitants  of  City  of 
Plalnfleld,  40  N.  J.  Law  (11  Vroom)  606,  613. 

Oommon  distingnislied. 

"Paik"  is  not  synonymous  with  "com- 
mon." "Park"  is  defined  by  Worcester  as  "a 
piece  of  land  inclosed  fw  public  recreation  or 
amusement";  by  Century  Dictionary  as  "a 
piece  of  groundt  usually  of  considerable  ex- 


tent, set  apart  and  maintained  for  public 
use,  and  laid  out  in  such  a  way  as  to  afford 
pleasure  to  the  eye  as  well  as  opportunity 
for  open-air  recreation;"  and  by  Webster  as 
"a  piece  of  ground  within  a  city  or  town  in- 
closed and  kept  for  qrnament  and  recreation." 
A  legal  definition  of  a  common  is  "an  unin- 
closed  piece  of  land  set  apart  for  public  mu- 
nicipal purposes  in  many  cities  and  villages 
of  the  United  States."  Goode  v.  City  of  St 
Louis,  20  S.  W.  1048,  1061, 113  Mo.  257. 

Streets  dlstimgiiislied. 

A  park  is  a  place  of  rest  or  recreation. 
It  formerly  denoted  a  private  inclosure  to 
restrain  game;  but  it  has  acquired  a  much 
wider  significance,  departing  from  its  orig- 
inal use,  and  is  now  ordinarily  understood 
to  mean,  when  applied  to  ground  in  a  town 
or  city,  a  tract  of  land  set  apart  for  orna- 
ment or  to  afford  the  benefit  of  air,  exer- 
cise, or  amusement  "Public  parks,"  in  the 
strictest  sense  of  the  term,  cannot  be  said  to 
be  in  any  proper  sense  parts  of  a  street 
Streets  and  parks,  while  they  are  both  devo- 
ted to  the  uses  of  the  public,  are  set  apart 
for  widely  different  purposes;  a  street  being 
a  place  of  passage,  while  a  park  is  a  place 
of  rest  or  recreation.  Bennett  v.  Seibert;  36 
N.  B.  36,  38,  10  Ind.  App.  869. 

"A  park,"  says  Fancher,  J.,  in  People  v. 
Green  (N.  Y.)  62  How.  Prac.  440,  445,  *is  a 
piece  of  ground  adapted  and  set  aside  for 
purposes  of  ornament,  exercise,  and  amuse- 
ment It  is  not  a  street  or  road,  though 
carriages  may  pass  thrpugh  it"  Blair  v. 
Granger  (R.  I.)  51  Atl.  1042,  1043. 

Ereetion  of  buildings  om« 

In  its  ordinary  and  usual  significance  the 
word  "park"  imports  a  plot  of  ground  in  a 
city  or  town  set  apart  for  ornament;  a  place 
which  the  residents  of  the  municipality  may 
frequent  for  pleasure  and  exercise  or  amuse- 
ment It  is,  besides,  conducive  to  health, 
furnishing  to  the  citizens  of  crowded  cities 
a  place  where  they  may  breathe  the  pure  air, 
untainted  by  smoke  and  noxious  gases,  so 
that  the  erection  of  a  courthouse  would  be 
inconsistent  with  the  dedication  of  land  as 
a  park.  Mclntyre  v.  El  Paso  County  Com'rs, 
61  Pac.  237,  240,  15  C!olo.  App.  7& 

A  park  is  a  place  to  be  kept  dpen  and  or- 
namented for  public  uses,  which  may  include 
anything  conducing  to  the  public  pleasure, 
amusement,  recreation,  or  health;  and  the 
building  thereon  of  a  public  schoolhouse  is 
Inconsistent  with  such  use  and  may  be  en- 
Joined  by  the  donor.  Rowzee  v.  Pierce,  23 
South.  307,  309,  75  Miss.  846,  40  L.  JEL  A. 
402,  65  Am.  St  Rep.  626. 

PARLIAMENTARY  LAW. 

"Parliamentary  law,"  as  generally  un- 
derstood, means  the  rules  and  usages  of  Par- 
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liament  or  of  deliberatiye  bodies.  Webst 
Int  Diet  The  recognized  luages  of  Parlia- 
ment and  legislative  assemblies  by  which 
their  procedure  is  regulated.  Bout.  Law 
Diet  A  rule  of  parliamentary  law  is  a  rule 
created  and  adopted  by  the  legislative  or 
deliberatiTe  body  it  is  intended  to  govern. 
Landes  v.  State,  67  N.  BL  189»  183,  100  Ind. 
479. 

PARLIAMENTARY  WILL 

In  the  case  of  advancements,  which 
we  have  seen  only  extend  to  what  is  undis- 
posed of  by  will,  the  law  steps  in  and  makes 
what  Lord  Raymond  calls  a  "parliamentary 
will."  Arthur  ▼.  Arthur  (N.  Y.)  10  Barb. 
925. 

PAROL 

"'Parol,*  or,  more  properly,  •parole,* »• 
says  Bouvier,  "is  a  French  word,  which 
means  literally  Vord'  or  'speech.'  It  is  used 
to  distinguish  contracts  which  are  made 
verbally,  or  in  writing  not  under  seal,  from 
those  which  are  under  seal."  Yarborough  v. 
West,  10  Ga.  471,  473  (quoting  Bout.  Law 
Diet). 

PABOI.  AGREEMEirr. 

All  contracts  are  by  law  distinguished 
into  agreements  by  specialty  and  agreements 
by  parol.  If  they  be  merely  written,  and  not 
specialties,  then  they  are  parol.  Jones  v. 
HoUiday,  11  Tex.  412,  415,  62  Am.  Dec.  4S7. 

"Parol  agreements,"  within  St  Me.  Feb. 
19,  1839,  creating  a  lien  in  cases  where 
work  or  labor  are  performed  or  materials 
are  furnished  by  virtue  of  a  written  or  parol 
agreement,  includes  all  parol  agreements, 
whether  express  or  implied.  Read  t.  Hull  of 
a  New  Brig  <U.  S.)  20  Fed.  Cas.  354. 

PABOL  OONTBAOT. 

A  contract  not  entirely  In  writing  Is  a 
parol  contract  Louisville,  N.  A.  &  G.  By. 
Ck>.  T.  Reynolds,  118  Ind.  170,  178»  20  N.  B. 
711. 

PABOL  LEASE. 

A  parol  lease  Is  an  agreement  made  ver- 
bally, not  in  writing,  between  the  parties. 
In  the  common  acceptation  of  the  term,  a 
parol  gift  of  slaves  would  receive  the  same 
construction  as  a  parol  lease  of  land.  Yar- 
borough V.  West,  10  Ga.  471,  473  (quoting 
Bouv.  Law  Diet). 

PAROL  UOEN8E. 

Mr.  Freeman,  in  his  note  to  Lav^rence  r. 
Springer,  24  Atl.  933,  49  N.  J.  Eq.  289,  31 


Am.  St  Rep.  718,  715,  says:  "A  parol  license 
is  founded  in  personal  confidence,  and  is  de- 
fined to  be  an  authority  given  to  do  some  act 
or  a  series  of  acts  on  the  land  of  another 
without  passing  any  Interest  in  the  land.  It 
is  a  complete  answer  and  defense  to  a  claim 
of  adverse  possession  set  up  by  the  licensee, 
and  is  not  assignable.  At  common  law  a 
parol  license,  to  be  exercised  upon  the  land 
of  another,  creating  an  interest  in  the  land, 
is  within  the  statute  of  frauds,  and  may  be 
revoked  by  the  licensor  at  any  time,  no  mat- 
ter whether  or  not  the  licensee  has  exercised 
acts  under  the  license  or  expended  money  in 
reliance  thereon."  The  entry  on  the  land  of 
another  and  the  expenditure  of  large  sums 
of  money  in  constructing  a  ditch,  by  a  person 
having  a  mere  personal  license  to  enter  on 
tiie  land  and  construct  and  operate  the  ditch, 
will  not  estop  the  landowner  or  his  successor 
from  revoking  the  license,  though  the  former 
knew  when  he  granted  the  license  that  the 
licensee  would  make  the  improvements. 
Hicks  V.  Swift  Greek  MUl  Co.,  81  South.  947» 
949,  133  Ala.  411,  57  L.  B.  A.  720,  91  Anu 
St  Rep.  38. 

PAROLE. 

Of  convict  as  commutation  of  punish- 
ment see  "Ck>mmute — Commutation.'* 

PARSON. 

"Parson,**  as  used  in  the  ninety-first  of 
the  canons  of  1603,  providing  that  the  parish 
clerk  was  to  be  appointed  "by  the  parson  or 
vicar,  or,  where  there  is  no  parson  or  vicar, 
by  the  minister  of  that  place  for  the  time  be- 
ing," describes  the  functionary,  whatever 
title  he  may  bear,  who  for  the  time  being 
has  the  cure  of  the  parish  as  principal.  Fin- 
der V.  Barr,  4  El.  &  BL  10S»  115^  28  fing. 
Law  &  Eq.  236,  239. 

PARSONAGE. 

The  ecclesiastical  meaning  of  the  word 
"parsonage"  was  "glebe  (or  land)  and  house" 
belonging  to  a  parish  appropriated  to  the^ 
maintenance  of  the  incumbent  or  settled  pas- 
tor of  a  church;  but  its  modern  general  sig- 
nification is  in  the  sense  of  its  being  the  resi- 
dence of  a  parson,  and  it  may  be  with  land 
or  without  it  Wells'  Dstate  v.  Congregation- 
al Church,  21  Atl.  270,  271,  63  Vt  lia 

A  parsonage  house  owned  by  a  religious- 
society  stands  upon  a  different  footing  thaa 
the  church.  There  is  no  right  of  use  in  com- 
mon in  such  parspnage  house.  It  Is  not  a 
sacred  building,  like  a  church  edifice,  but  is, 
properly  speaking,  an  endowment  or  source- 
of  pecuniary  revenue  to  aid  in  support  of  tbe- 
worship  in  the  church  proper.  Its  use  is  not 
spiritual,  but  temporal.  Though  it  is  ordi- 
narily used  as  a  residence  for  the  pastor.. 
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there  is  nothing  in  its  character  or  owners 
ship  to  prevent  its  heing  used  for  other 
purposes,  as  circumstances  may  render  it 
profitable  or  beneficial.  It  follows  that  the 
only  right,  legal  or  equitable,  which  any  in- 
dividual can  hare  in  such  parsonage  house, 
must  be  acquired  either  by  a  lease  or  grant 
from  its  legal  or  equitable  owner,  or  from 
the  enjoyment  in  common  with  other  mem- 
bers of  the  society  of  the  benefit  of  the  pe- 
cuniary income  derived  from  its  occupation. 
The  parsonage  house  is  also  called  a 
'^anse.**  Everett  v.  Trustees  of  First  Pres- 
byterian Church,  82  Atl.  747,  748,  53  N.  J. 
Bq.  (8  Dick.)  GOO. 

"A  parsonage  is  but  a  house  in  which  a 
minister  of  the  gospel  resides,  and  has  no 
more  relation  to  public  worship  than  the 
dothes  he  wears  or  the  horse  he  rides."  A 
church  cannot  receive  a  devise  of  property 
for  a  parsonage  under  a  statutory  provision 
authorizing  it  to  hold  a  certain  amount  of 
land  for  purposes  of  public  worship.  Reeves 
V.  Rteves,  78  Tenn:  (5  Lea)  644-647. 

A  parsonage  Is  not  used  for  public  wor- 
ihip,  but  is  simply  the  residence  of  the  pas- 
tor, who  conducts  public  worship  in  another 
building  devoted  exclusively  to  that  object 
Where  the  buildings  belong  to  a  reli^ous 
corporation,  stand  near  each  other,  and  on 
the  same  parcel  of  land,  one  being  used  for 
a  church  and  the  oth^  for  a  parsonage,  the 
latter  is  not  exempt  ftom  taxation  under  the 
statute  providing  that  every  building  for  pub- 
lic worship  shall  be  exempt  from  taxation. 
People  V.  Collison,  6  N.  Y.  Supp.  711,  712, 
22  Abb.  N.  0.  5. 

A  imrsonage  is  not  a  place  for  religious 
worship,  within  Const  art  7,  f  2,  declaring 
tliat  the  Legislature  may  exempt  **places  of 
religious  worship"  ftom  taxation.  Wardens 
of  8t  Mark's  Church  v.  City  of  Brunswick, 
8  B.  K.  561,  562,  78  Ga.  641. 

PARSONAGB  XJkNDS. 

Parsonage  lands  are  those  of  which  a 
clergyman  is  seised  in  right  of  the  town  and 
by  virtue  of  his  ofl^ce.  Howard  ▼•  Witham, 
2  Me.  (2  Greenl.)  800,  888. 

PART. 

See  "In  ParT;  -*North  ParT;   **(hk  the 

Part  ot" 
Any  part  see  "Any." 

"A  part  [Latin  ''pars"]  Is  defined  to  be 
one  of  the  portions,  equal  or  unequal,  into 
which  anything  is  divided  or  regarded  as  di- 
Tlded;  a  piece;  a  fragment;  division;  a 
member;  a  constituent— and  is  synonymous 
with  section."  City  of  Cairo  ▼.  Bross,  8  lU. 
App.  (9  Bradw.)  406,  407. 
6WDS.AP.— 20 


The  word  "part"  may  mean  section; 
share;  division.  Hand  v.  Hoffman,  8  N.  J. 
Law  (3  Halst)  71,  79. 

Rev.  St  837,  providing  that  the  inherit- 
ance of  a  son  under  certain  conditions  shall 
go  to  the  father  of  the  said  person  so  seised 
of  the  inheritance,  unless  it  came  to  the  per- 
son so  seised  "on  the  part  of  his  mother"  by 
descent  means  "from  the  line,  the  ancestors, 
the  blood  of  the  mother,  as  well  as  from  the 
mother  herself."  Bante  v.  Demarest  24  N. 
J.  Law  (4  Zab.)  431,  432. 

As  different  pieces. 

The  term  "part**  in  a  deed  conveying  a 
tract  of  land,  saving  and  excepting  a  small 
part  of  said  tract,  upon  which  rolling  mill  im- 
provements now  stand,  has  reference  to  quan- 
tity, as  less  than  the  whole,  and,  properly 
construed,  is  not  to  be  taken  as  meaning 
necessarily  that  the  part  excepted  is  in  one 
.  piece  or  parcel.  This  is  the  usual  and  ordi- 
■  nary  signification  of  the  word.  As,  when  we 
say  a  part  of  Maryland  is  sandy,  we  are  not 
to  be  understood  that  4he  sandy  portion  is  to 
be  found  in  one  integral  piece  or  parcel  of 
the  state's  surface.  Carroirs  Lessee  v.  Gran- 
ite Mfg.  Co.,  11  Md.  899,  400. 

As  luOf . 

As  used  in  a  devise  to  testator's  grand- 
son of  3£>0  acres  of  land,  being  the  upper  part 
of  a  tract  of  700  acres,  "part"  was  used  as 
synonymous  With  "half."  Williams  v.  Lane, 
4  N.  C.  246,  247,  6  Am.  Dec.  561. 

The  word  "part"  in  a  will  In  which  tes- 
tator devised  all  the  balance  of  his  property 
to  his  sister  for  her  life,  and  directed  at  her 
death  that  a  part  of  it  go  to  S.,  is  to  be  con- 
strued as  synonymous  with  "moiety,"  and 
in  the  absence  of  anything  to  indicate  an  un- 
equal division  it  will  be  held  to  mean  half  of 
such  property.  Appeal  of  Lewis,  89  Pa.  609, 
513. 

The  "westerly  part  of  a  street"  means 
the  westerly  half  of  such  street  as  used  in 
a  notice  by  a  city  for  the  alteration  of  a 
street  Jones  v.  City  of  Portland,  67  Me.  42, 
46. 

A  conveyance  of  the  "west  part  N.  B. 
^  N.  W.  )4  20  acres,"  meant  the  west  half 
of  the  40-acre  subdivision.  Soukup  v.  Union 
Inv.  Co.,  51  N.  W.  167,  168,  84  Iowa,  448,  85 
Am.  St  Rep.  817. 

As  interest* 

A  petitioner  declared  that  he  had  suc- 
ceeded to  "a  certain  part**  of  the  real  estate 
left  by  said  decedent  by  deed  from  S.  It  did 
not  appear  that  any  estate  was  left  by  dece- 
dent, except  that  described  in  the  petition. 
Held,  that  the  words  quoted  should  be  con- 
strued as  meaning  a  certain  interest  in  the 
property;    the   petition  nowhere  disclosing 
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that  petitioner  claimed  that  his  snccesBlon 
was  to  the  entire  interest  in  the  property. 
In  re  Grider's  Estate^  22  Pac  908,  910,  81 
Cal.  671. 

As  pleoe  of  aiaeldnorj* 

"Parts,"  as  used  In  a  contract  of  an  agent 
of  a  sewing  machine  company  to  purchase 
from  the  company  all  parts  and  attachments, 
means  portions  or  pieces  of  machinery,  such 
as  may  be  used  for  repairs.  Wheeler  &  Wil- 
son Mfg.  Co.  V.  Lyon  (U.  S.)  71  Fed.  374,  37a 

As  portion  or  sliaro. 

Where  the  testator  bequeathed  the  resi- 
due of  his  estate,  to  be  divided  between  a 
son  and  two  daughters,  the  son  to  have  a 
half  part  and  the  daughters  the  remainder, 
the  word  ''part"  means  "share,"  and  the 
son  therefore  takes  one-sixth.  Fulford  y. 
Hancock,  45  N.  G.  55. 

The  several  words,  "share,"  "part,"  and 
**portlon,"  are  very  frequently  used  as 
synonymous.  When  applied  to  property  ac- 
quired from  one*s  ancestor,  the  word  "por- 
tion" Is  the  most  comprehensive  that  can 
be  usedw  It  is  broad  enough  to  include,  and 
Is  intended  to  cover,  all  the  property  or  es- 
tate thus  received.  "Portion"  Is  defined  in 
Bouv.  Law  Diet  350,  to  be  that  part  of  a 
parent's  estate,  or  of  the  estate  of  one 
standing  in  the  place  of  a  parent,  which  is 
given  to  a  child.  Appeal  of  Lewis,  108  Pa. 
133,  136. 

As  used  in  a  will  devising  certain  Uwds 
to  testator's  widow  and  children,  at  the 
death  of  the  wife,  and  in  case  of  the  death 
of  either  of  the  children  without  a  lawful 
heir  begotten  of  his  or  her  body,  then  "his 
or  her  jMirt"  should  be  equally  divided  among 
the  survivors,  "part"  Is  broad  enough  in  its 
obvious  signification  to  cover  everything  be- 
stowed on  each  child  by  the  will,  and  must 
be  so  understood.  Zollicoffer  ▼•  Zollicoffer, 
20  N.  C.  574,  675,  576. 

As  undivided  part* 

The  term  "part,"  in  a  statute  providing 
that.  If  the  verdict  in  ejectment  be  a  part 
of  the  premises  described  in  such  declaration, 
which  verdict  shall  particularly  specify  such 
part,  may  as  appropriately  be  applied  to  an 
undivided  as  a  divided  part  Vrooman  v. 
Weed  (N.  Y.)  2  Barb.  330-333. 

Part  of  bill  or  statnto. 

"Part,"  as  used  in  Ck>nst  art  4,  f  16, 
granting  to  the  government  power  to  dis- 
approve of  any  Item  or  Items  of  any  bill 
making  appropriations  of  money,  embracing 
distinct  items,  and  the  part  or  parts  of  the 
bill  approved  shall  be  the' law,  and  the  item 
or  items  of  appropriation  shall  be  void,  is 
used  interchangeably  in  the  same  sense  with 
the  word  'item,"  which  means  the  particu- 
lars, the  details,  the  distinct  and  severable 


parts,  of  the  appropriation.  Commonwealth 
V.  Barnett,  48  AtL  976,  978,  199  Pa.  161,  55 
L.  R.  A.  882. 

The  term  "part,"  in  a  statute  providing 
that  all  laws  and  jMirts  of  Uws  not  incon- 
sistent with  certain  other  laws,  shall  be  pre- 
served, means  a  substantive  memb»  having 
such  individual  features  that  it  can  be  treat- 
ed as  a  distinct  entity,  and  which  might  be 
imparted  into  the  new  law  without  marring 
Its  harmony  or  uniformity.  Thus,  where 
the  statutory  provision  was  in  a  general  law 
providing  a  list  of  trades  which  should  be 
licensed,  and  the  repeal  was  of  special  char- 
ters given  to  license,  tax,  and  regulate  cer- 
tain trades,  to  import  one  subject  of  taxation 
from  the  special  charter  and  add  It  to  the 
subjects  embraced  in  the  general  law  would 
not  be  warranted  by  the  exception.  City  of 
Cairo  V.  Brossp  9  111.  App.  (9  Bradw.)  406, 
407. 

Parts  of  a  day. 

In  a  contract  of  employment  for  so 
much  per  day,  and  ''proportionately  thereto 
for  parts  of  a  day,"  such  phrase  does  not  in- 
clude overtime.  It  refers  evidently,  not  to 
something  more  than  a  day,  but  to  some- 
thing less;  that  is,  to  a  part  of  a  whole 
day.  What  was  clearly  meant  was  that 
plaintiff  was  to  be  paid  so  much  for  a  whole 
day,  and  that,  if  he  worked  any  part  of  a 
day,  he  was  to  receive  only  such  part  or 
portion  of  his  day's  wages  as  the  time  he 
worked  bore  to  a  whole  day.  The  intention 
was  that  under  certain  circumstances  the 
plaintiff  might  receive  less  than  $5  per  day, 
but  there  is  no  promise  that  he  shall  in  any 
event  be  paid  more.  Qray  v.  Hall,  66  N.  Y. 
Supp.  500,  501,  82  Misc.  Rep.  683. 

Part  of  a  diitriet* 

The  phrase  "part  of  a  district"  does  not 
mean  a  mere  house  or  farm  or  tenement,  but 
some  recognized  or  new-formed  division  of 
property.  Dorling  v.  Local  Board  of  Health, 
5  M.  &  Bl.  471,  486. 

Parts  of  a  dollar. 

In  Act  CJong.  1793,  declaring  that  "for- 
eign sliver  coin  shall  pass  current  as  money 
within  the  United  States  and  be  legal  ten- 
der at  the  rates  therein  fixed:  The  Spanish 
milled  dollar  at  the  rate  of  100  cents  for 
each  dollar.  The  actual  weight  whereof  shall 
not  be  less  than  17  pennyweights  and  7 
grains,  and  in  proportion  for  parts  of  a 
dollar" — the  "parts  of  a  dollar"  here  adopted 
mean  the  same  denomination  in  subdivision 
as  established  In  domestic  coin.  United 
States  V.  Gardner,  35  U.  S.  (10  Pet)  618,  622, 
9  L.  Ed.  556. 

Part  of  goods  sold. 

Samples,  if  delivered  as  part  of  the  bulk, 
are  "a  part  of  the  goods  sold,"  within  the 
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meanlnif  of  the  stattite  of  frauds.    Talrer 
V.  Wert,  1  Holt,  17a 

Fart  of  the  VMlir. 

A  stove,  fitted,  adapted,  and  designed 
for  tbe  use  of  tbe  house  built  on  a  tract  of 
land,  passes  by  a  conveyance  of  the  land  as 
part  of  the  realty,  In  the  absence  of  an 
agreement  between  the  parties  to  the  con- 
trary. It  is  competent  for  the  owner  to  sell 
the  stove  as  personal  property.  A  tree  still 
standing  is  a  part  of  the  realty,  and  belongs 
to  the  owner  of  the  soil  on  which  it  grew; 
but  if  he  sells  it  for  a  valuable  considera- 
tion, the  purchaser  may  cut  and  carry  it 
away,  and  the  sale  is  a  license  for  him  to 
enter  and  to  do  so.  A  fence  is  a  part  of 
the  realty,  but  it  may  be  sold  or  reserved  as 
personalty.  Folsom  v.  Moore,  19  Me.  (1  App.) 
252,  254. 

Part  of  m  stroaaiu 

The  word  "part,''  as  used  in  a  deed  de- 
scribing the  premises  as  a  certain  part  of  a 
stream  of  water,  and  mentioning  the  two 
termini  of  the  part,  passes  a  right  to  use 
the  whole  water  which  flows  between  those 
termini.  BuUen  v.  Runnels,  2  N.  H.  265, 
267,  9  Am.  Dec.  66. 

Part  of  m  street. 

Under  the  power  to  order  the  improve- 
ment of  a  street,  or  part  of  a  street,  the 
city  council  might  order  the  improvement 
of  one  side.  That  is  certainly  a  part  of  the 
street  State  v.  Oity  of  Portage,  12  Wis. 
562,  560. 

Part  of  a  town* 

•Tart,"  as  used  in  Laws  1895,  c.  78, 
authorizing  the  use  of  voting  machines,  pro- 
viding that,  when  adopted  by  a  town,  they 
shall  be  used  at  all  elections  in  such  town 
or  in  any  part  thereof,  applies  only  to  or- 
ganized divisions  of  the  town,  and  not  to 
certain  tracts  of  territory  in  the  town  which 
is  unorganized.  In  re  Taylor,  44  N.  B.  790, 
792,  150  N.  Y.  242. 

Part  of  trees. 

The  words  "part  of  trees,**  as  used  in 
an  act  relating  to  diseased  fruit  trees,  re- 
fers to  black  knot  and  pear  blight  only, 
and  not  to  trees  affected  with  yellows.  3  P. 
&  L.  Dig.  608,  S  8. 

Part  of  United  Klnedom. 

"Part,"  as  used  in  St  46  Geo.  Ill,  e 
92,  i  3,  enforcing  the  appearance  of  persons 
served  with  subpoena  in  one  part  of  the 
United  Kingdom  to  give  evidence  in  an- 
other, means  England,  Scotland,  and  Ire- 
land.   Rex  V.  Brownell,  1  Adol.  &  EL  598. 

PABT  DEIiIVEBY. 

See  "DeUvery  in  Part'* 


PABT  OWHEB8. 

The  term  **part  owners,**  as  used  1b 
Gen.  St  c.  123,  SS  87,  88,  in  reference  to  the 
attachment  of  personal  property  belonging 
to  two  or  more  persons  in  a  suit  against  one 
or  more  of  the  part  owners  thereof,  is  a 
term  of  common  use  in  the  law  to  denote  a 
dass  of  persons,  distinct  from  partnera,  who 
own  property  Jointly,  but  in  a  different  man- 
ner and  by  a  different  tenure.  The  term 
does  not  aptly  describe  partners.  Breck  v. 
Blair,  129  Mass.  127,  12& 

PABT  PAYMENT. 

"Part  payment"  within  the  meaning 
of  Code  Civ.  Proc.  S  22,  wMch  provides 
that  in  any  cause  founded  on  contract  when 
any  part  of  the  principal  or  interest  shall 
have  been  paid,  an  action  may  be  brought 
in  such  case  within  the  period  prescribed  for 
the  same  after  such  payment  means  a  vol- 
untary payment  made  by  the  debtor  him- 
self or  by  some  one  authorized  by  him  to 
make  the  payment  and  does  not  include  a 
payment  made  on  a  debtor's  note  by  the 
sale  of  his  property  on  execution  or  on  any 
legal  process  whatever.  Moffitt  v.  Garr,  67 
N.  W.  150,  152,  48  Neb.  403,  68  Am.  St  Bep. 
696. 

In  Brisbin  v.  Farmer,  16  Minn.  215  (Gil. 
187),  It  was  remarked:  **There  is  no  doubt 
that  a  part  payment  without  words  or  acts 
to  indicate  its  character,  would  not  be  con- 
strued as  carrying  with  it  an  acknowledg- 
ment that  more  was  due;  1.  e.,  it  would  not 
be  evidence  from  which  a  jury  would  be 
warranted  in  inferring  a  new  promise."  A 
careful  reading  of  the  opinion  of  the  court 
will  make  it  evident  that  the  words  ''part 
payment"  are  used  as  the  equivalent  of  the 
words  ''payment  of  a  part,"  and  that  the 
meaning  of  the  court  is  that  the  payment  of 
a  part  of  a  larger  subsisting  debt  as  a  part 
thereof,  if  unaccompanied  by  facts  or  cir- 
cumstances of  a  contrary  or  inconsistent 
tendency,  may  be  evidence  from  wMch  a  new 
promise  can  probably  be  inferred.  Young 
v.  Perkins,  12  N.  W.  515,  516,  29  Minn.  173. 

Payment  of  interest  on  a  note  by  the 
maker,  and  indoraement  thereof  on  the  note 
by  the  holder  is  a  "part  payment**  so  as  to 
take  the  note  out  of  the  statute  of  limita- 
tions. Yesler  v.  Koslowski,  8  Pac.  493,  2 
Wash.  T,  407. 

The  word  "payment**  as  used  in  a  stat- 
ute providing  that  a  part  payment  removes 
the  bar  of  limitations,  is  used  in  its  liberal 
and  general  sense.  In  an  action  on  a  note, 
it  appeared  that  it  was  made  in  1883,  with 
the  understanding  that  if  the  amount  named 
in  it  exceeded  the  true  indebtedness  of  the 
maker,  it  should  be  made  right;  that  in  1890 
it  was  found  that  the  amount  was  too  large, 
and  the  difference  was  by  direction  of  the 


PABT  PEKTOBMANCB 


5182 


PABTAKBB 


maker  Indorsed  on  the  note  as  a  payment 
as  of  the  date  of  the  note.  Held,  that  such 
indorsement  was  in  effect  a  payment  at  the 
time  it  was  made  in  1890,  and  removed  the 
note  from  the  bar  of  limitations.  Boaton  t. 
Hill,  88  N.  Y.  Supp.  498,  601,  4  App.  DiT. 
2C1. 

PABT  PEBFOBKANOS. 

The  act  of  part  performance  of  a  T^hal 
agreement  for  service  most  be  such  that  it 
would  be  a  fraud  on  the  party  performing 
for  the  other  party  to  refuse  to  perform  his 
part  as  agreed  Between  them.  Svanburg  y. 
Fosseen,  78  N.  W.  4,  8,  75  Minn.  850,  48  L. 
R.  A.  427,  74  Am.  St  Rep.  490. 

In  order  to  Justify  a  decree  of  specific 
performance  of  a  verbal  agreement  for  the 
sale  of  real  estate,  the  acts  of  part  per- 
formance relied  on  to  escape  the  operation  of 
the  statute  of  frauds  must  be  clearly,  defin- 
itely, and  satisfactorily  shown,  and  it  must 
appear  that  such  facts  were  done  with  refer- 
ence to  and  in  pursuance  of  the  contract 
€k>ntinued  possession  by  a  tenant  is  not  such 
a  part  performance  of  a  verbal  contract  for 
the  purchase  of  land  as  to  take  the  case  out 
of  the  statute  of  frauds.  Lewis  v.  North, 
87  N.  W.  812,  814,  82  Neb.  552. 

The  principle  on  which  courts  enforce 
oral  agreements  within  the  statute  of  frauds 
on  the  ground  of  part  performance  is  that, 
when  one  of  the  parties  has  been  induced  to 
alter  his  situation  on  the  faith  of  the  oral 
agreement  to  such  an  extent  that  a  refusal' 
to  enforce  it  would  result,  not  merely  in  the 
denial  of  the  rights  which  the  agreement 
was  intended  to  confer,  but  in  the  infiiction 
of  an  unjust  and  unconscientious  injury  and 
loss  to  him,  the  other  party  will  be  held 
estopped  by  force  of  his  acts  from  setting 
up  the  statute;  but  the  acts  constituting 
such  part  performance  must  have  been  in 
reliance  on  and  in  pursuance  of  the  oral 
agreement,  and  must  be  related  to  and  con- 
nected with  it,  though  such  acts  are  not  con- 
fined to  doing  what  the  contract  stipulates. 
Brown  t.  Hoag,  85  Minn.  873,  876,  29  N.  W. 
185. 

PABT  THEBEOP. 

Within  the  meaning  of  the  statute  which 
makes  it  the  duty  of  the  auditor  to  transfer 
for  taxation  in  the  name  of  the  owner  lands, 
town  lots,  and  parts  thereof  which  have 
been  conveyed,  a  building,  whenever  it  is  a 
permanent  improvement,  is  'iand,"  for  the 
purpose  of  taxation,  and  the  words  **part 
thereor*  may  apply  to  the  improvement  as 
well  as  to  the  lot  on  which  it  stands,  and 
may  consist  of  a  part  of  the  building  by 
metes  and  bounds,  or  definite  description  of  a 
separate  part,  or  of  an  individual  aliquot 
part  of  the  whole,  provided  the  conveyance 


in  terms  conveys  the  ownership  in  the  es> 
tate  which  is  liable  to  be  assessed.  And  it  is 
immaterial  whether  the  building  be  divided 
by  such  conveyance  by  vertical  lines  or  hori- 
sontal  lines.  On  •  conveyance  of  the  sec- 
ond story  of  a  building,  it  is  the  duty  of  the 
auditor  to  transfer  such  part  of  the  building 
to  the  new  owner.  Cincinnati  College  v. 
Yeatman,  80  Ohio  8t  278. 

PABT  WITH. 

In  a  covenant  in  a  lease  not  toi  let  s^Ut 
assign,  transfer,  set  over,  or  othierwise  part 
with  the  premises  or  the  lease^  the  words 
^'otherwise  part  with"  mean  to  assign,  to 
part  with  the  possession  of;  and  the  cove- 
nant was  not  broken  by  a  deposit  of  the 
lease  as  security  for  goods  supplied  to  the 
house.    Pitt  V.  Hogg,  4  DowL  &  B.  226,  22& 

In  a  devise  of  an  estate  to  B.,  but,  in 
case  B.  shall  depart  this  life  without  leav- 
ing any  issue  and  shall  not  have  disposed 
and  parted  with  his  interest  then  the  same 
shall  go  to  the  use  of  C,  the  words  *^rted 
with"  are  used  in  opposition  to  the  more 
generally  used  word  "disposed,"  and  mean 
parting  with  the  estate  by  the  devisee  by  a 
conveyance  that  was  to  have  its  complete 
effect  and  operation  in  his  lifetime.  Steven- 
son T.  Glover.  1  Man.  O.  &'  8.  448,  459. 

PABTI.Y. 

An  act  of  incorporation  autborlEing  the 
purchase  of  any  railroad  partly  or  wholly 
completed  does  not  apply  to  a  private  rail- 
road built  from  iron  to  mine  works,  where- 
from  the  rails  have  been  removed  by  an 
order  of  court  Appeal  of  McCandless,  70 
Pa.  (20  P.  F.  Smith)  210. 

Tariff  Act  Oct  1,  1890,  prescribing  a  cer- 
tain duty  on  "partly  made  cotton  wearing 
apparel,"  does  not  include  cotton  hemstitched 
lawns,  imported  in  pieces  of  from  28  to  80 
yards  in  length  and  45  inches  wide,  turned 
over  and  sewed  down  on  one  side  of  the  fab- 
ric, the  body  of  the  goods  being  a  homo- 
geneous cotton  cloth  containing  from  150 
to  200  threads  to  the  square  inch,  counting 
the  warp  and  filling,  but  open-work  patterns 
and  figures,  made  by  drawing  out  threads, 
appearing  continuously  on  certain  parts  of 
the  goods;  the  merchandise  being  chiefly 
used  for  women's  and  girl's  dresses,  skirts, 
and  aprons,  the  broad  hem  constituting  a  part 
of  such  garments  when  made  up,  but  the  ma- 
terial being  also  sold  for  sash  curtains.  It  is 
dutiable  as  ''manufactures  of  cotton,"  under 
another  section  of  the  act  In  re  Mills  (U. 
S.)  56  Fed.  820,  821. 

PARTAKER. 

In  a  will  providing  that  M.  shall  be  par- 
taker of  my  whole  estate,  both  real  and  per^ 
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noiudf  and,  again,  that  tbe  issna,  male  or 
female,  trom  tbe  body  of  my  daughter  IL, 
shall  be  next  partaker,  by  the  nee  of  the  word 
''partaker"  the  testator  meant  the  same  as 
though  he  had  used  the  word  "taker/'  and 
the  will  oonstitnted  a  dispossession  of  the 
whole  estate,  subject  to  the  conditions  there- 
in named.  Bmans  ▼.  Bmans,  8  N.  J.  Law  (2 
Penning.)  907,  971,  972. 

''Partaker"  implies  actiyity  of  one  who 
has  a  part  or  interest  in  any  action,  matter, 
4xr  thing;  and  where  the  sheet  of  a  sail  on  a 
ship  partied,  injuring  one  of  the  crew,  the 
owners  of  the  ressel  were  not  in  that  sense 
partakers  in  the  cause  of  the  injury  to  the 
same.  Quinlan  y.  Pew  (U.  8.)  56  Fed.  HI, 
117,  5  a  a  A.  488. 


PARTIAL 

Of,  pertaining  to»  or  affecting,  a  part 
^nly;  not  general  or  universal;  not  total  or 
«ntira    Webst  Diet 


PABTIAXi  AOOOUHT. 

A  partial  or  annual  account  of  an  ad- 
ministrator Is  only  a  judgment  de  bene  esse, 
often  rendered  ex  parte,  and  only  prima  fade 
correct  On  final  settlement  it  may  be  opened 
to  correct  errors  due  to  fraud  or  mistake,  al- 
though the  error  was  not  excepted  to  or  ap- 
pealed from  when  the  partial  account  was 
rendered.  Marshall  t.  Ck>leman,  58  N.  B.  628, 
^682,  187  111.  666. 

The  term  "partial  accounts,"  in  the  or- 
phans' court,  implies  ipso  facto  that  nothing 
is  settled  by  it  but  these  matters  constituting 
the  items  or  accounts  in  the  statement  iself. 
Shriver  v.  Garrison,  80  W.  Va.  456,  469,  4  S. 
B.  660,  668  (citing  Appeal  of  LesUe,  68  Pa. 
[13  P.  P.  Smith]  855). 

PABTIAX.  ASSIOHMENT. 

A  partial  assignment  for  the  benefit  of 
creditors  is  one  which  omits  some  substan- 
tial portion  of  a  debtor's  property,  and  can- 
not be  made  to  rest  upon  a  mere  colorable 
omission.  An  assignment  which  does  not  as- 
sign all  the  debtor's  property,  but  substan- 
tially all,  so  that  for  the  purpose  of  con- 
tinuing his  business  or  paying  his  debts  or 
future  subsistence  he  might  just  about  tm 
well  include  the  part  omitted,  is  not  a  partial 
assignment  If  the  property  omitted  was  in- 
significant in  amount  with  reference  to  the 
whole,  or  if  it  was  mainly  beyond  the  reach 
of  process,  or  exempt  from  process,  or  of  such 
a  character  as  not  readily  to  be  made  ayall- 
able  either  to  the  creditors  or  to  the  debtor, 
and  the  great  mass  of  the  debtor's  ayailable 
property,  which  constituted  the  basis  of  his 
business  operations,  and  which  could  alone 
rform  any  reliance  to  himself  for  support  or 


to  his  creditors  for  payment,  was  in  the  deed, 
the  deed  should  not  be  regarded  as  a  partial 
assignment  Short  of  this,  an  assignment, 
being  in  terms  partial,  should  be  considered 
as  a  partial  assignment,  and  not  made  in  bad 
faith  toward  the  statute  of  1848,  which  pro- 
vides that  all  general  assignments  made  by 
debtors  for  the  benefit  of  creditors  shall  be 
null  and  void  as  against  the  debtors  of  such 
creditors.    Mussey  v.  Noyes,  26  Yt  462,  474. 

PABTIAXi  AVERAGE. 

Partial  or  particular  average  arises 
where  expenses  are  incurred  for  the  benefit 
of  only  the  ship  or  freight  or  cargo,  and  not 
all  of  them  combined,  in  which  case  only  the 
thing  benefited  is  liable  for  the  expense.  For 
instance,  if  there  should  be  a  capture  of  a 
neutral  ship,  solely  on  account  of  a  cargo 
which  is  owned  by  different  persons,  who  are 
shippers,  and  no  proceedings  are  had  against 
the  ship,  but  against  the  cargo  only,  the  ex- 
penses occasioned  thereby  will  be  apportioned 
upon  the  owners  of  the  cargo,  and  are  only 
a  partial  loss  thereof,  and  not  a  general  aver- 
age; for  such  expenses  are  not  for  the  bene- 
fit of  the  ship  or  freight,  which,  therefore,  do 
not  contribute  thereto.  Peters  v.  Warren  Ins. 
Co.  qj.  S.)  19  Fed.  Cas.  87a  371. 

PABTZAX.  DEFENSE. 

A  partial  defense  is  a  defense  which  only 
tends  to  mitigate  plaintiff's  damages.  Gar- 
ter V.  Bighth  Ward  Bank,  67  N.  Y.  Supp.  800, 
808,  88  Misa  Rep.  128. 

PABTZAX.  EVIBEHOE. 

Partial  'evidence  is  that  which  goes  to 
establish  a  detached  fact  in  a  series  tending 
to  the  fact  in  dispute.  It  may  be  received, 
subject  to  be  rejected,  as  incompetent,  un- 
less connected  with  the  fact  in  dispute  by 
proof  of  other  facts.  For  example,  on  an  issue 
of  title  to  real  property,  evidence  of  the  con- 
tinued possession  of  a  remote  occupant  is 
partial;  for  it  is  of  a  detached  fact,  which 
may  or  may  not  be  afterwards  connected 
with  the  fact  in  dispute.  Code  Civ.  Proc.  Cal. 
1908,  S  1834;  Ann.  Ck)des  &  Sts.  Or.  1901,  i 
687. 

PABTIAL  nrSANZTY. 

"Partial  insanity"  is  used  to  designate 
the  condition  of  a  man  who  is  mad  as  to  s 
particular  subject,  but  sane  as  to  all  other 
subjects.  In  that  species  of  madness  it  is 
plain  that  he  is  a  responsible  agent,  if  he 
were  not  instigated  by  his  madness  to  per- 
petrate the  act  He  continues  to  be  a  legiti- 
mate subject  of  punishment,  though  he  may 
have  been  laboring  under  a  moral  obliquity 
of  perception,  as  much  so  as  if  he  were  mor- 
ally laboring  under  an  obliquity  of  vision. 
A  man  whose  mind  squints,  unless  impelled 
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to  crime  by  this  yery  mental  obliquity,  1b  as 
much  amenable  as  one  whose  eye  squints. 
Commonwealth  v.  Mosler,  4  Pa.  (4  Barr)  264, 
266;  Commonwealth  y.  Wlreback,  42  Atl. 
542,  545,  190  Pa.  138,  70  Am.  St  Rep.  625,  43 
Wkly.  Notes  Cas.  506,  509;  Commonwealth 
y.  Earner,  48  AU.  60,  64^  199  Pa.  335. 

''Partial  insanity"  means,  not  some  in- 
termediate atage  in  the  deyelopment  of  men- 
tal derangement,  but  disturbance  at  some 
particular  point,  not  inyolving  the  mind  at 
any  other  point  A  person  thus  affected  is 
said  to  be  under  the  influence  of  a  delusion. 
A  will  made  under  the  influence  of  such  de- 
lusion is  the  result  of  the  peculiar  form  of 
insanity  generally  spoken  of  as  "partial  In- 
sanity." Partial  insanity,  according  to  Dr. 
Hammond,  is  a  derangement  of  one  or  more 
faculties  of  the  mind,  which  preyents  free- 
dom of  action.  Trich's  Ex'r  y.  Trich,  30  Atl. 
1053,  1056, 165  Pa.  586,  44  Am.  St  Rep.  679. 

''Experience  and  obseryation  show  that 
In  almost  all  the  cases  inyolying  insanity, 
where  it  is  sufficiently  apparent  that  disease 
has  attacked  the  mind  in  some  form  and  to 
some  extent,  it  has  not  wholly  obliterated  the 
will,  the  conscience,  and  mental  power,  but 
has  left  its  yictim  in  some  degree  of  ability 
in  some  or  all  these  qualities.  It  may  de- 
stroy, or  it  may  only  impair  and  becloud,  the 
whole  mind,  or  it  may  destroy,  or  only  im- 
pair, the  functions  of  one  or  more  faculties 
of  the  mind.  There  seem  to  be  cases  where, 
as  Erskine  said  in  Hadfield*s  Case,  reason  is 
not  driven  from  her  seat,  but  where  distrac- 
tion sits  down  upon  it  along  with  her,  trem- 
bling upon  it,  and  frightens  her  from  her  pro- 
priety. The  term  "partial  insanity"  has  been 
applied  to  such  cases  by  writers  and  judges 
from  Lord  Hale  tO  Chief  Justice  Shaw, 
where,  as  has  been  said,  the  mind  may  be 
clouded  and  weakened,  but  not  incapab.le  of 
remembering,  reasoning,  and  judging;  and  it 
is  here  that  the  difficulty  of  the  subject  be- 
gins, and  that  confusion  and  contradiction  in 
the  authorities  make  their  appearance.  No 
one  can  say  where  twilight  ends  or  begins, 
but  there  is  ample  distinction  between  night 
and  day.  State  y.  Jones,  50  N.  H.  869,  383,  9 
Am.  Rep.  242. 

Lord  Hale  says:  "There  is  a  partial  in- 
sanity of  mind  and  a  total  insanity.  In  the 
first,  as  it  respects  particular  things  or  per- 
sons, or  in  respect  to  degrees,  which  is  the 
condition  with  yery  many,  especially  melan- 
choly, persons,  who  for  the  most  part  dis- 
cover their  defect  in  excessive  fears  and 
griefs,  and  yet  are  not  wholly  destitute  of  the 
use  of  reason."  Partial  insanity  is  frequent- 
ly designated  by  the  name  "monomania." 
Appeal  of  Dunham,  27  Conn.  192,  205. 

PABTIAL  LAW. 

A  "partial  law"  Is  a  law  which  embra- 
ces within  its  provisions  only  a  portion  of 
those  persons  who  exist  in  the 'same  state  and 


are     surrounded     by     like     drcumstanoes. 
Hatcher  y.  State,  80  Tenn.  (12  Lea)  888^  8TU 

PABTIAL  LOSS. 

''Partial  loss,"  properly  so  called,  1m  a 
total  loss  of  a  part  of  the  interest  insured. 
American  Ins.  C3o.  y.  Grlswold  (N.  Y.)  14 
Wend.  899,  472. 


A  partial  loss  of  an  Insured  yeaeel  arises 
where  an  injury  results  to  the  vessel  from  the 
peril  insured  against,  but  where  the  loss  is 
neither  actually  or  constructiyely  total. 
Globe  Ins.  Co.  y.  Sherlock,  25  Ohio  St  50,  65. 

The  term  "partial  loss,"  as  employed  1& 
an  insurance  policy,  is  to  be  understood  in 
its  natural  and  usual  sense,  subject  to  such 
moAiflcations  of  its  ordinary  import  as  may 
be  necessary  to  the  ascertainment  of  the 
actual  understanding  and  intent  of  the  par- 
ties, and  where  plaintlfTs  loss  was  about 
^,900,  some  ^70  being  saved  from  the 
wreck,  the  loss  was  not  partial.  Singleton 
v.  Boone  County  Home  Mut.  Ins.  Co.,  45  Mo 
250,  254. 

In  an  insurance  policy  covering  a  yes- 
sel  and  cargo,  a  provision  that  the  under- 
writers are  not  liable  for  any  partial  loss 
upon  vessel  or  freight  under  5  per  cent., 
excepting  a  general  average,  means  by  "par- 
tial loss"  a  damage  sustained  by  the  ship  or 
cargo  which  falls  upon  the  respectiye  own- 
ers of  the  property  so  damaged,  and,  when 
happening  from  any  peril  insured  against  by 
the  policy,  the  owners  are  to  be  indemnified 
by  the  underwriters,  unless  in  cases  of  tri- 
fling demands  within  the  exception;  and 
where  a  yessel  and  cargo  were  injured  by  a 
peril  insured  against,  the  underwriters  were 
not  liable  for  partial  loss  occasioned  by  dam- 
age to  the  vessel  of  less  than  5  per  cent, 
but  were  liable  to  the  owners  for  the  amount 
of  their  contribution  to  the  general  aver- 
age. Padelford  y.  Boardman,  4  Mass.  648, 
549,  551. 

A  partial  loss  of  flreight  Is  occasioned 
by  the  loss  of  the  ship,  after  a  part  of  the 
voyage  is  performed,  which  makes  it  nec- 
essary to  hire  another  ship  to  carry  on  the 
cargo  to  the  port  of  destination  in  order  to 
earn  freight;  and  when  freight  pro  rata  is 
earned  this  is  a  case  of  partial  loss.  Where 
a  part  of  a  yoyage  has  been  performed,  and 
the  master  sends  on  the  goods  by  another 
ship,  at  a  price  less  than  the  whole  freight 
then  freight  pro  rata  is  earned,  and  the  loss 
is  only  a  partial  one.  Where  a  steamboat, 
whose  freight  list  is  Insured  against  a  total 
loss  merely,  meets  with  a  disaster  upon  the 
contemplated  trip,  and  cannot  be  repaired  in 
a  reasonable  time,  so  as  to  transport  the  car- 
go, and  the  master  is  unable  to  send  the  car- 
go forward  to  its  place  of  destination  for  a 
sum  less  than  the  original  freight  there  is  a 
total,  and  not  a  partial,  loss  within  the 
meaning  of  the  policy.    Willard  v.  Millers'  & 
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Manufacturers'  Ins.  Ck>.,  80  Mo.  86,  88»  40 
(citing  Phil.  Ins.  {  1440). 

Every  loss  which  is  not  total  Is  partial. 
Rot.  Codes  N.  p.  1899,  {  4566;  Civ.  Code  S. 
D.  1903,  S  1912. 

PABTZAX.  BESTBAIHT. 

▲  '^partial  restraint,"  in  the  law  relative 
to  contracts  in  restraint  of  trade,  is  that 
which  is  restricted  in  its  operation  in  re- 
spect to  place;  and  this  may  be  made  in 
express  terms,  or  it  may  result  from  a  con- 
struction of  the  contract,  when  viewed  in 
the  light  of  the  environments  and  circumstan- 
ces surrounding  the  contracting  parties.  An 
agreement  not  to  engage  in  a  certain  busi- 
ness in  a  stated  place  or  within  a  reasonabfe 
limited  territory  is  not  invalid  because  of  a 
failure  to  specify  any  limitation  of  time  as 
to  its  duration;  and  hence  a  contract  where 
a  physician,  in  consideration  of  the  purchase 
of  his  practice  in  a  certain  city,  agreed  not 
to  practice  therein,  was  not  against  public 
policy.  McCarry  v.  Gibson,  la  South.  806, 
807,  108  Ala.  461,  64  Am.  St  Bep.  177. 

PABTIAX.  VBBDIOT. 

A  verdict  which  finds  only  one  or  two 
out  of  many  facts,  which  are  all  necessary  to 
constitute  the  offense,  and  saying  nothing 
of  the  residue,  is  not  a  "partial  verdict,"  in 
the  technical  sense  of  those  words.  United 
States  V.  Watkins  (U.  8.)  28  Fed.  Gas.  419, 
421. 

A  partial  verdict  Is  one  by  which  the 
jury  in  a  criminal  case  acquit  the  defendant 
as  to  part  of  the  accusation  and  find  him 
guilty  of  the  residue;  and  where  the  Jury 
simply  find  defendant  guilty  under  "the  first 
and  third  counts"  it  is  a  complete,  certain, 
and  valid  verdict,  and  if  they  add,  "We  dis- 
agree as  to  the  second  count,*'  the  additional 
words  do  not  qualify  the  previous  meaning, 
and  are  therefore  to  be  regarded  as  surplus- 
age, and  the  verdict  is  valid.  State  v.  Mc* 
Gee,  83  S.  B.  853,  855,  66  S.  O.  247,  74  Am.  St 
Rep.  741. 

PARTICEPS  CRIMINIS. 

One  who  assists  another  In  any  manner 
m  carrying  out  a  fraudulent  purpose  is  a 
'*particeps  criminis."  It  is  utterly  immate- 
rial what  means  he  resorts  to.  If  he  in- 
vokes and  adopts  them  to  aid  in  the  perpe- 
tration of  a  fraud,  he  forfeits  thereby  the 
countenance  of  the  law,  and  is  a  joint  tort 
feasor.  Alberger  t.  White,  23  S.  W.  92,  96, 
117  Mo.  347. 

PARTICIPATE. 

The  word  '^participate^  1«  derived  from 
two  Latin  words,  "pars,"  meaning  part,  and 


"capio,"  meaning  to  take;  and  hence  it 
means  to  take  part,  to  share  in  common  with 
others.  Beardon  v.  State,  4  Tex.  App.  602, 
611. 

Bxpert  evidence  that  the  word  "partici- 
pate" has  a  technical  significance  or  meaning 
in  the  business  of  life  insurance,  and  when 
used  in  connection  with  a  premium  or  policy 
means  a  sharing  of  any  and  all  profits  accru- 
ing to  the  company  or  class  to  which  the  in- 
dividual or  policy  belongs,  held  admissible. 
Fry  V.  Provident  Sav.  Life  Assur.  Soc  of 
New  York  (Tenn.)  88  S.  W.  116,  126. 

FABTIOIPATIKG  POUOT. 

Bxpert  evidence  to  show  that  the  words 
"participating  policy"  mean  the  same  as 
"participating  premiums"  held  admissible. 
Fry  V.  Provident  Sav.  Life  Assur.  Soc.  of 
New  York  (Tenn.)  88  S.  W.  116,  126. 

FABTIOIPATIKO  PREMIUMS. 

Bxpert  testimony  to  show  that  the  term 
"participating  premiums,"  when  used  in  con- 
nection with  life  insurance,  means  to*  share 
in  all  profits  arising  from  the  premiums  paid 
by  insured  and  by  all  others  belonging  to 
his  class,  and  in  all  profits  arising  from  the 
pajrment  or  derived  from  such  payment  of 
premiums,  held  admissible.  Fry  v.  Provident 
Sav.  Life  Assur.  Soc.  of  New  York  (Tenn.) 
38  S.  W.  116,  126. 

PABTIOrPATION. 

Participation  in  a  crime  does  not  include 
mere  consent,  where  no  aid  is  given  and  no 
encouragement  rendered.  State  v.  Orrick,  17 
8.  W.  176,  178,  106  Mo.  IIL 

PARTICULAR. 

A  will  directed  that  testator's  children 
agree  among  themselves  to  sell,  on  such  time 
or  for  cash,  as  they  may  think  best,  the  resi- 
due of  all  his  property.  No  executor  was 
named  in  the  wilt.  By  the  codicil  testator 
appointed  an  executor,  and  desired  him  "to 
execute  such  will  in  every  particular  as 
therein  I  have  set  forth  and  expressed."  In 
construing  this  clause,  the  court  held  that  the 
power  of  sale  vested  in  testator's  children 
was  revoked,  and  such  power  given  to  the 
executor  named  in  the  codicil,  the  sale  of  the 
property  being  an  essential  particular  of  the 
will  to  be  executed,  and  that  the  executor 
could  not  execute  the  will  in  every  particular 
without  performing  that  duty.  McKenzie 
V.  Boleson,  28  Ark.  102,  109. 

The  authority  given  the  board  of  public 
works  by  the  charter  of  the  city  of  Grand 
Rapids  to  determine  the  "particular  kind  and 
quality  of  materials  to  be  ased,"  when  the 
council  decides  that  any  public  work  is  a 


PABTICULAB 


5186 


PASTICULAB  CAUSB 


necessary  Improyement,  has  reference  to  de- 
tail, and  not  to  the  general  character  of  the 
work.  The  use  of  the  word  '^particular"  in 
that  connection  is  Bigniflcant,  and  the  eyident 
intention  of  the  Legislature  was  to  empower 
the  board  to  provide  details  where  the  same 
were  necessary.  When  the  council  ordered  a 
payement  of  streets  with  grayel  and  cobble 
stones,  the  board  could  not  refuse  to  do  the 
work  because  it  deemed  such  materials  un- 
suitable. Common  Council  of  City  of  Grand 
Rapids  y.  Board  of  Public  Works,  87  Mich. 
118,  120,  48  N.  W.  481,  483. 

In  comparing  Code  Proc.  S  888,  subd.  2, 
requiring  that  the  statement  in  writing  made 
by  a  defendant  on  a  confession  of  Judgment, 
*'if  it  be  for  money  due  or  to  become  due, 
must  state  concisely  the  facts  out  of  which  it 
arose  and  must  show  that  the  sum  confessed 
therefor  is  Justly  due  or  to  become  due/'  and 
Act  1818,  requiring  "a  particular  statement 
and  specification  of  the  nature  and  consider- 
ation of  the  debt  or  demand,"  the  court  said: 
"The  word  "particular,'  according  to  Web- 
ster, signifies  'a  minnte  detail  of  things  singly 
enumerated.'  His  definition  of  'specification' 
Is,  among  others,  %  written  statement  con- 
taining a  minute  description  or  enumeration 
of  particulars.'  The  word  'concise'  is  defined 
'brief;  short;  containing  few  words,  or  the 
principal  matters  only.'  And  the  requirement 
in  the  first  section  that  the  statement  'state 
concisely  the  facts  out  of  which  the  indebted- 
ness arose'  is  not  equivalent  to  requiring  that 
'a  particular  statement  and  specification  of 
the  nature  and  consideration  of  the  debt  be 
made.' "  Curtis  v.  Corbitt  (N.  Y.)  25  How. 
Prac.  58.  82,  63. 

PABTIOirUkB  AOOOUHT. 

A  provision  in  a  fire  policy  that  Insured 
should  deliver  to  the  Insurer  a  "particular 
account  of  the  loss  or  damage"  only  required 
the  insured  to  furnish  a  statement  as  par- 
ticular and  full  as  he  can  make  under  the 
circumstances.  Bumstead  v.  Dividend  Mat 
Ins.  Co.,  12  N.  Y.  (2  Kern.)  81,  94. 

FABTIOirUkB  AGENT. 

A  "particular  agent"  is  one  authorized  to 
do  one  or  two  particular  things.  Buby  v. 
Talbott,  21  Pac  72;  77,  5  N.  M.  251,  8  U'R. 
A.  724. 

FABTIOirUkB  AVERAGE. 

Bee  "Free  from  Average  unless  General." 

Upon  a  policy  of  Insurance  on  fiax  valued 
at  so  much  and  warranted  "free  from  partic- 
ular average,"  if  the  vessel  be  wrecked,  and 
the  assured  do  not  abandon,  but  labor  to 
save,  the  cargo,  and  in  fact  save  a  part 
(one-sixteenth),  though  much  damaged,  they 
are  entitled  to  recover  as  for  a  total  loss  of 


that  part  which  was  in  fact  totally  lost,  but 
not  for  the  rest,  which  was  saved  to  them  iu 
specie,  though  deteriorated.  Davy  v.  Mil- 
ford,  15  East,  559. 

The  expression  "free  of  particular  aver^ 
age,"  unless  the  vessel  be  stranded,  etc.,  as 
used  in  marine  insurance  policies,  means  that 
If  a  loss  occurred  during  the  adventure,  al- 
though from  a  cause  not  related  in  any  way 
to  the  stranding  of  the  ship,  the  insurers  were 
liable  upon  the  general  language  of  the  pol- 
icy. London  Assur.  v.  Companhla  De  Moa- 
gens  Do  Barrelro,  17  Sup.  Ct  785,  790,  167 
U.  S.  149,  42  L.  Ed.  118.  It  is  equivalent  to 
the  phrase  "free,  from  any  claim  for  dam- 
age for  partial  loss."  Devitt  v.  Providence 
Washington  Ins.  Co.,  70  N.  Y.  Supp.  654,  656^ 
61  App.  Div.  390. 

The  words  "free  from  particular  aver> 
age,"  in  a  marine  policy  on  a  cargo  free 
from  particular  average,  "are  understood  to 
mean  free  from  particular  loss,  and  are  equiv- 
alent to  free  of  average,  or  free  of  average 
except  generally."  Wallerstein  v.  Colum- 
bian Ins.  Co.,  26  N.  Y.  Super.  Ct  (8  Bob.)  528, 
536. 

The  phrase  "free  from  particular  aver- 
age," in  a  marine  policy  on  cargo  free  from 
particular  average,  means  that  the  assurer 
shall  be  accountable  only  for  a  total  loss  of 
the  property  insured.  Chadsey  y.  Gulon,  97 
N.  Y.  333,  336;  Wallerstein  v.  Columbian 
Ins.  Co.,  44  N.  Y.  204,  216,  4  Am.  Bep.  664; 
Devitt  y.  Providence- Washington  Ins.  Co.,  70^ 
N.  Y.  Supp.  654,  656,  61  App.  Dly.  390;  Wal- 
lerstein y.  Columbian  Ins.  Co.,  26  N.  Y. 
Super.  Ct  (3  Bob.)  528,  536;  Hernandez  r^ 
Sun  Mut  Ins.  Co.  (U.  S.)  12  Fed.  Cas.  34,  85. 

"Particular  average"  Is  the  loss  or  dam- 
age, short  of  total,  falling  directly  on  a  par- 
ticular property.  Bargett  v.  Orient  Mut 
Ins.  Co.,  16  N.  Y.  Super.  Ct  (3  Bosw.)  885^^ 
395. 

"Particular  average,"  tm  used  in  a  ma- 
rine policy  warranting  the  insurer  free  from 
particular  average,  means  partial  loss,  and 
is  equivalent  to  a  policy  against  total  loss 
only.  Thus,  if  goods  of  one  kind  in  one  ship 
are  Insured  by  one  description  and  valua- 
tion against  total  loss  only,  the  total  loss- 
of  some  of  them,  though  in  separate  pack- 
ages, is  only  a  partial  loss  of  the  entire  sub- 
ject of  insurance,  and  gives  no  right  to  re- 
cover against  the  insurer  as  for  a  total  loss 
of  that  part  Pierce  v.  Columbian  Ins.  Co.,. 
96  Mass.  (14  Allen)  320,  321. 

PABTIOirUkB  CAUSE  OF  OHAIXENGE 

Particular  causes  of  challenge  are  of 
two  kinds:  (1)  For  such  a  bias  as,  when 
the  existence  of  the  facts  is  /iscertained, 
does  in  Judgment  of  law  disqualify  the  jur- 
or, and  which  is  known  in  this  Code  as  *'lm- 
plied  bias";   (2)  for  the  existence  of  a  state* 
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of  mind  on  the  part  of  the  Juror*  !n  ref- 
erence to  the  case  or  to  either  parly,  which 
satlsfleB  the  ccmrt.  In  the  exercise  of  a 
flound  dlacretion,  that  such  juror  cannot  try 
the  issue  Impartially  and  without  preju- 
dice to  the  substantial  rights  of  the  party 
challenging,  and  which  is  known  In  this 
Code  as  "actual  bias."  But  the  prerious  ex- 
pression or  formation  of  an  opinion  or  im- 
pression In  reference  to  the  guilt  or  inno- 
cence of  the  defendant,  or  a  pres^it  opinion 
or  impression  In  reference  thereto.  Is  not  a 
sufiadent  ground  of  challenge  for  actual  bias 
to  any  person  otherwise  legally  qualified,  if 
he  declare  on  oath  that  he  believes  that 
such  opinion  or  impression  will  not  Influ- 
ence his  verdict,  and  that  he  can  render  an 
impartial  ^verdict  according  to  the  evldenoe, 
and  the  court  Is  satisfied  that  he  does  not 
entertain  such  a  present  opinion  or  impres- 
sion as  would  Influence  his  verdict  Crlm. 
Code  N.  Y.  1908, 1 87a 

PABTIOirUkB  0TT8T01C8. 

Particular  customs  are  such  as  prevail 
in  some  county,  city,  town,  parish,  or  place. 
Their  existence  Is  to  be  determined  by  the 
jury  on  proof,  and  in  this  they  differ  from 
general  customs,  which  are  to  be  determin- 
ed by  the  court  Bodfish  v.  Fox,  28  Ma  (10 
Shep.)  90,  95,  89  Am.  Dec  61L 


PABTIOirUkB  SSTATE. 

A  particular  estate  is  an  estate  for  life, 
or  for  years.  This  is  called  a  '"particular 
estate,"  for  the  reason  that  it  is  only  a 
small  part  or  portion  of  the  inheritance. 
Bunting  V.  Speek,  21  Pac  288,  289,  41  Kan. 
424,  8  L.  B.  A.  890. 


FABTI01JI.AB  LENGTHS. 

Where,  in  an  actidn  on  a  logging  con- 
tract, which  required  the  contractor  to  place 
the  logs  on  skids  at  the  mill,  keeping  those 
of  particular  lengths  by  themselves,  it  was 
shown  that  the  logs  were  cut  into  18  dif- 
ferent lengths,  but  that  lumber  was  gener- 
ally sawed  and  classed  into  two  general 
classes,  that  of  general  lengths  and  of  spe- 
cial lengths,  the  contract  required  only  the 
separation  of  logs  into  these  two  classes, 
and  not  the  separation  of  logs  of  precisely 
the  same  lengths.  Maltby  v.  Plummer,  40  N. 
W.  8,  8,  71  Mich.  57& 

FABTIOirUkB  XJEir. 

A  particular  lien  Is  the  right  to  re- 
tain the  property  of  another  on  account  of 
labor  bestowed  or  money  expended  on  the 
same  property.  Crommelln  v.  New  York  ft 
H.  R.  Co.,  28  N.  Y.  Super.  Ct  (10  Bosw.) 
77.  80. 


A  particular  lien  exists  when  the  claim 
arises  in  respect  to  the  very  property  re- 
tained. It  diifers  from  a  general  lien,  which 
exists  when  the  debt  results  from  a  gen- 
eral balance  of  account  Butcher's  Union 
Slaughter  House  &  Live  Stock  Landing  Co., 
V.  Crescent  City  Live  Sto<^  Landing  & 
Slaughter  House  Co.,  6  South.  608,  511,  41 
La.  Ann.  855. 

A  particular  lien  of  a  factor  is  confined 
to  the  debt  for  a  speciflc  article,  as  we  see 
in  ordinary  sales  for  cash,  and  is  distin- 
guished from  a  general  lien,  which  is  a  right 
the  factor  has  to  hold  all  the  goods  of  his 
principal  which  come  into  and  remain  in 
his  hands  as  such  factor  until  the  general 
balance— that  Is  to  say,  all  debts  which  have 
arisen  and  become  payable  In  the  course  of 
his  buctfness  as  factor — have  been  paid. 
Brooks  V.  Bryce  (N.  Y.)  21  Wend.  14,  16,  17. 

PABTI01JI.AB  KAUOE. 

''Particular  malice*'  is  ill  will;  grudge; 
a  desire  to  be  revenged  on  a  particular  per- 
son. Brooks  V.  Jones,  83  N.  C.  260,  261; 
State  V.  Long,  28  S.  B.  431,  117  N.  C.  791. 

FABTIOirUkB  FABTNEB8HIP. 

A  ''p&rticular  partnership"  is  deflned  as 
one  where  the  parties  have  united  to  share 
the  benefits  of  a  single  individual  trans- 
action or  enterprise.  Two  persons  who  buy 
land  for  immediate  sale,  purely  as  a  specu- 
lation, on  an  agreement  for  a  division  of  the 
profits,  constitute  a  particular  partnership. 
Spencer  v.  Jones  (Tex.)  47  S.  W.  666. 

A  partnership  doing  a  commission  busi- 
ness as  factors  in  the  city  of  New  Orleans 
is  not  a  particular  partnership.  Ward  v. 
Brandt  (La.)  11  Mart  (C.  8.)  831,  IB  Am. 
Dec.  852. 

PABTIOITIiAB  POWER. 

By  ''particular  power"  is  meant  that 
the  donee  is  restricted  to  some  objects  desig- 
nated in  the  deed  creating  the  power. 
Thompson  v.  Garwood  (Pa.)  8  Whart  287, 
305,  31  Am.  Dec  502. 

PABTIOirUkB  PROPOSITION. 

Two  universal  propositions — and  it  Is  im- 
material whether  their  universality  be  meta- 
physical, physical,  or  moral — ^wbose  subjects 
are  taken  according  to  their  entire  exten- 
sion, because  the  propositions  are  universal, 
can  never  be  equivalent  to  a  particular 
proposition.  If  one  be  the  contrary  of  the 
other,  they  may  be  mutually  nullified;  but 
they  cannot  by  being  used  together,  result 
in  a  particular  proposition.  Drennen  y. 
Banks,  80  AU.  655,  657,  80  Md.  8ia 
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PABTIOUI.AB  aUESTIGN  OF  FACT. 

The  pbrase  "particular  qaestiooB  of 
fact,**  aa  used  In  tbe  statute  providing  that 
in  all  cases,  when  requested  by  either  party, 
the  court  shall  require  the  jury,  if  it  return 
a  general  verdict,  to  find  specially  upon 
particular  questions  at  fact  to  be  stated  in 
writing,  means  something  less  than  an  issue 
in  the  case.  The  particular  facts  should  be 
pertinent  to  and  inyolyed  in  the  issue,  and 
such  as  are  impliedly  covered  by  the  general 
verdict  The  purpose  of  such  special  find 
ings  is  to  test  the  correctness  of  the  general 
verdict  McCullough  v.  Martin,  39  N.  B. 
905,  906,  12  Ind.  App.  165;  Gale  v.  Priddy, 
64  N.  B.  437,  66  Ohio  St  400.  The  phrase 
does  not  mean  a  conclusion  drawn  from  all 
the  evidence  submitted  to  the  jury,  but 
means  something  less  than  the  whole  issue. 
Salem-Bedford  Stone  Co.  v.  Hilt  59  N.  B. 
97,  99,  26  Ind.  App.  543. 

The  question  as  to  how  general  or  how 
particular  the  questions  of  fact  to  be  sub- 
mitted to  the  Jury  in  any  particular  case 
should  be  rests  very  largely  in  the  sound 
judicial  discretion  of  the  trial  court;  but,  of 
course,  such  questions  of  fact  should  be 
sufficiently  particular,  so  that  they  might 
fairly  be  denominated  "particular  questions 
of  fact,"  within  the  statute.  The  jury,  in 
giving  answers  to  particular  questions  of 
fact,  may  sometimes  be  required  to  state 
the  facts  themselves,  to  the  extent  of  giving 
amounts,  dates,  weights,  sizes,  speed  or 
velocity,  time,  distance,  etc.  Foster  t.  Tur- 
ner, 1  Pac.  145,  147,  81  Kan.  58. 

PABTIOUUkB  REOITAI.. 

A  particular  recital  states  some  fftct 
definitely.  Particular  and  definite  recitals 
are  conclusive  evidence  of  the  material  facts 
stated.  A  recitar  which  states  that  a  mort- 
gage is  a  lien  on  the  premises  conveyed  by 
the  deed  is  what  the  law  defines  a  "particular 
recital.**  Kellogg  v.  Dennis,  77  N.  T.  Supp. 
172,  175,  88  Misc.  Rep.  82. 

FABTI01JI.AB  8EBVI0E8. 

The  term  ''particular  services,'*  as  used 
in  the  constitutional  provision  that  no  man's 
particular  services  shall  be  demanded  with- 
out just  compensation  being  made  therefor, 
means  "peculiar  services,"  not  the  ordinary 
or  general  services  of  an  individual.  "It  is 
not  an  easy  matter,"  says  the  court,  *'to  draw 
the  distinction  between  particular  and  oidi- 
uary  services  in  every  instance.  Still  some 
general  rules  may  be  given  to  mark  the 
line.  It  seems  clear  that  ordinary  services, 
such  as  may  be  required  of  all  citizens  or 
officials  by  general  or  valid  special  laws, 
are  not  particular  services.  For  example, 
a  physician  cannot  be  required  to  give  his 
tlrae  and  services  and  skill  in  making  an 
examination  to  qualify  him  to  efpeak  as  an 


expert  witness.  If,  however,  the  samo  physi- 
cian may  have  already  made  an  examination, 
or  come  into  the  possession  of  facts  ma- 
terial to  be  disclosed  to  attain  Justice  and 
administer  the  law,  he  may  be  required  to 
testify  to  them  as  any  other  witness  may 
be.'*  In  Indiana  the  constitutional  provi- 
sion is:  "No  man's  particular  seryices  shall 
be  demanded  without  just  compensation." 
In  Israel  v.  State,  8  Ind.  467,  it  was  heM 
that  the  services  of  witnesses  in  criminal 
suits  were  not  particular  services,  within  the 
meaning  of  the  provision,  but  were  general 
services,  such  as  every  individual  was 
bound  to  render  when  called  upon  for  the 
public  welfare,  as  well  as  his  own  individual 
good.  It  has  been  held  that  services  of  a 
witness  in  a  criminal  prosecution,  services 
of  a  lawyer  in  defending  the  same,  service 
on  a  jury,  etc.,  are  not  particular  services. 
State  V.  Henl^,  41  S.  W.  352,  355,  98  Tenn. 
665,  39  L.  R.  A.  126  (citing  Daly  v.  Multno- 
mah County,  14  Or.  20,  12  Pac.  11;  Buch- 
man  v.  State,  59  Ind.  12,  26  Am.  Rep.  75; 
Dills  V.  State,  59  lud.  18;  Washington  v. 
City  of  Nashville,  81  Tenn.  [1  Swan]  180; 
Wright  V.  State,  50  Tenn.  [3  Heisk.]  256; 
House  T.  Whitis,  64  Tenn.  [5  Baxt]  692; 
Neely  v.  State,  63  Tenn.  [4  Baxt]  174). 

PABTIOirUkB  STATE. 

Act  Gong.  1790,  providing  a  punish- 
ment for  crimes  committed  out  of  the  juris- 
diction of  any  particular  state,  means  out 
of  the  Jurisdiction  of  any  particular  state 
of  the  Union.  United  States  v.  Pirates^  18 
U.  B.  (5  Wheat)  184,  200,  6  li.  Bd.  64. 

FABTI01JI.AB8. 

See   "Bill   of  Particulars";   "Full    Par- 
ticulars." 

A  statement  that  one  has  not  heard  the 
particulars  of  a  transaction  is  contradicted 
by  showing  that  he  had  heard  the  details. 
The  words  "particulars"  and  "details"  are  in 
fact  synonymous,  and  in  ordinary  parlance 
convey  the  same  meaning.  Baltimore  City 
Pass.  Ry.  Go.  t.  Knee,  84  AtL  252»  254, 
83  Md.  77. 

PARTIES. 

See  "Party* 

PARTITION. 

A  partition  is  a  separation  between  Joint 
owners  or  tenants  in  common  of  their  re- 
spective interests  in  land,  and  setting  apart 
such  interests^  so  that  they  may  enjoy  and 
possess  the  same  in  severalty.  Meacham  v. 
Meacham,  19  S.  W.  757,  758,  91  Tenn.  (7 
Pickle)  682. 

The  word  'partition,"  in  its  legal  sense, 
means  the  act  or  proceeding  through  which 
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two  or  more  co-owners  cause  the  thlni^  to 
be  partitioned  to  be  divided  into  as  many 
shares  as  there  are  owners,  and  which  vest 
in  each  of  such  persons  a  specific  part,  with 
the  right  to  possess  it,  free  from  a  like  right 
in  other  persons,  who  before  partition  had 
an  equal  right  to  possess.  Hudgins  v.  San- 
som,  10  S.  W.  104,  106,  72  Tex.  220. 

The  object  of  partition  is  a  division  of 
an  estate  between  the  legal  owners  of  it,  re- 
gardless of  equitable  claims.  Longley  v. 
Longley,  42  Ati.  798,  799,  92  Me.  896. 

Partition  simply  permits  each  owner  to 
enjoy  his  or  her  share  in  severalty,  instead  of 
in  common;  and  hence  partition  of  land  will 
not  be  delayed  until  the  establishment  on  an 
accounting  in  a  pending  suit  in  equity  of  the 
amount  of  a  possible  lien  in  favor  of  one 
of  the  coowners  upon  the  shares  of  the 
others.  Pomeroy  v.  Pomeroy,  37  AtL  754^ 
757,  65  N.  J.  Bq.  668. 

Partition  implies  an  interest  in  different 
persons  in  the  property  to  be  divided.  Brady 
T.  McCk>sker  (N.  Y.)  1  Gomst  214,  222. 

The  right  of  compulsory  partition  in  the 
case  of  coparceners  was  the  gift  of  the  com- 
mon law,  but  in  the  case  of  joint  tenants 
and  tenants  in  common  It  was  first  given  by 
statute.  The  common  law,  having  establish- 
ed this  right  in  favor  of  coparceners  be- 
cause of  the  relationship  being  created  by  it, 
and  not  by  an  act  or  choice  of  their  own, 
as  in  the  case  of  Joint  tenants  and  tenants 
in  common,  thought  it  reasonable  that  it 
should  endure  no  longer  than  the  parties 
should  be  pleased  with  it,  but  at  the  same 
time  deemed  it  expedient,  as  well  as  just, 
that  they  should  not  be  placed  in  a  worse 
condition  by  the  partition  than  if  they  had 
continued  to  enjoy  their  respective  interests 
in  the  land  or  property  without  a  division. 
Therefore,  after  the  partition  a  warranty 
was  annexed  by  the  common  law  to  each 
part,  so  that,  if  any  one  should  be  implead- 
ed, she  might  vouch  her  sisters,  or  those  who 
had  been  her  coparceners  at  the  time  of  the 
partition,  or  their  heirs,  and  by  this  means 
also  have  their  aid  to  deraign  the  warranty 
paramount,  if  any  existed,  annexed  to  the 
purchase  of  their  ancestors.  Weiser  ▼.  Weift- 
er  (Pa.)  5  Watts,  279,  280,  80  Am.  Dea  818. 

The  "writ  of  partition"  is  considered  as 
an  adversary  suit,  in  which  the  titie  may  be 
contested.  Brownell  v.  Bradley,  16  Vt  105, 
107,  42  Am.  Dec.  498. 

mstribntlom  dUtlasvishoa. 

Distribution  neither  gives  a  new  tttio  to 
property  nor  transfers  a  distinct  right  in  the 
estate  of  the  deceased  ownw,  but  is  simply 
declaratory  as  to  the  persons  upon  whom 
the  law  casts  the  succession  and  the  extent 
of  their  respective  Interests;  while  partition, 
in  most  if  not  all  of  Its  aspects.  Is  an  ad- 
versary  proceeding,   in   which  a  remedial 


right  to  the  transfer  of  the  property  is  as* 
sorted,  and  resulting  in  a  decree  which  ei- 
ther ex  proprio  vigore  or  as  executed,  ac- 
complishes such  transfer.  Robinson  v.  Fair, 
9  Sup.  Ct80,  84^128U.  B.63,d2UEML 
416. 

In  Sees.  Laws  1882,  p.  202,  {  1,  provid- 
ing that  the  court  may,  during  the  settie- 
ment  of  an  estate,  ord^  a  partition  where 
any  person  dies  owning  real  estate  or  any 
interest  therein,  the  term  "partition"  does  not 
apply  to  an  ordinary  case  of  distributing  the 
goods  among  the  heirs  entitied  thereto;  but 
a  partition  in  the  ordinary  legal  sense  is 
meant,  and  its  purpose  is  to  separate  the 
interest  of  the  estate  from  a  Qonmion  own- 
ership with  other  persons  who  are  strangers 
to  the  estate.  Appeal  of  Staple,  62  Conn. 
421,  424. 

A  decree  on  final  distribution  In  a  pro- 
bate court  is  a  "partition,"  within  the  mean- 
ing of  Gen.  St  1878,  c.  66,  I  1,  providing 
that,  before  partition  of  an  estate,  an  al- 
lowance shall  be  made  for  children  under 
seven  years  of  age.  Wood  t.  Hyrick,  16 
Minn.  494,  499  (OU.  447,  461). 

As  AH  equitable  ftetl«ii« 

Partition  was  cognizable  either  at  law 
or  in  equity  before  the  adoption  of  the  Con- 
stitution. It  is,  and  has  been  for  centuries, 
a  well-recognized  branch  of  equity  juris- 
prudence. When,  therefore,  a  statutory  pro- 
ceeding for  partition  cannot  be  heard  in  a 
United  States  court  on  the  law  side,  without 
affording  a  Jury  trial  and  thereby  doing  vio- 
lence to  the  forms  of  procedure  *provided  in 
the  state  statute,  it  seems  to  us  to  be  the 
duty  of  the  court  to  decline  to  take  jurisdic- 
tion of  it  as  a  court  of  law,  and  to  direct 
that  it  be  brought  in  equity,  where  no  Jury 
need  be  had,  and  where  every  remedy  pro- 
vided by  the  statute  may  be  amply  admin- 
istered. Klever  v.  Seawall  (U.  S.)  66  Fed. 
12  O.  O.  A.  661. 


As  m  matter  of  rlglit* 

Partition  In  equity,  where  there  are  no 
legal  objections  to  the  complainant's  titie, 
is  a  matter  of  right,  and  not  discretionary 
within  the  court;  and  where  all  the  condi- 
tions prerequisite  to  a  partition  exist,  any 
hardship  incidental  to  the  exercise  of  such 
right  arising  out  of  the  particular  circum- 
stance of  a  given  case  cannot  prevent  the 
complainant  from  enforcing  it  It  is  well 
settied  that  the  difficulty  of  making  a  parti- 
tion and  the  Inconvenience  resulting  to  the 
other  tenants  furnished  no  sufficient  reason 
for  not  making  a  division.  Updike  ▼.  Ad- 
ams, 48  AtL  884^  886,  22  B.  L  432. 


Fartltloa  at  law 
Snlslied. 


and  la  equity  dlstln* 


Partition  at  law  and  In  equity  are  dif- 
ferent things.     The  first  operates  by  Judg- 
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ment  In  a  conrt  of  law,  and  delivering  up 
possession  in  pursuance  of  it,  which  con- 
cludes all  the  parties  to  it  Partition  in 
equity  proceeds  upon  conveyances  to  be  exe- 
cuted by  the  parties,  and  if  ttie  party  be  not 
competent  to  execute  the  conveyance  the 
partition  cannot  be  effectually  had.  Gay  v. 
Parpart,  1  Sup.  Ot  466,  460,  106  U.  &  079, 
27  L.  Ed.  256. 

As  m  prooeeding  la  rem* 

Proceedings  in  partition  or  to  quiet  title 
are  not  strictly  proceedings  in  rem,  for  they 
are  not  taken  directly  against  property ;  but 
they  are  regarded,  so  far  as  ttiey  affect 
property,  as  proceedings  in  rem  sub  modo, 
in  respect  of  which,  while  there  must  be  rea- 
sonable notice  to  the  parties,  personal  serv- 
ice is  not  essential  to  Jurisdiction,  and  con- 
structive service  may  be  substituted.  Meyer 
v.  Kuhn  (U.  B.)  65  Fed.  705,  712,  IS  a  C.  A. 
20a 

As  pnrdiase  sale  or  transfer. 

See      "Judicial      Sale";      -Purchase"; 
-Sale";   "Transfer." 

As  eqnlTaleat  to  llTery  of  seisin. 

The  act  of  partition,  accompanied  by  an 
open  possession  in  severalty,  is  an  act  of 
notoriety  equivalent  to  livery  of  seisin  at 
common  law,  and  is  notice  to  the  world. 
Woodhull  V.  Longstreet,  18  N.  J.  Law  (8 
Har.)  405,  421. 

As  suit. 

See  "Suit  (Noun).* 

As  aff  eotlng  title. 

A  decree  in  partition  does  not  create  any 
new  title.  It  is  not  necessarily  the  province 
of  a  proceeding  for  a  partition  to  establish 
or  quiet  title,  but  simply  to  make  division 
of  the  land.  While  it  is  true  that  in  parti- 
tion proceedings  title  may  be  put  in  issue 
and  determined  under  proper  pleadings,  yet, 
if  this  is  not  done,  the  title,  as  between  the 
parties  to  the  proceedings,  is  left  where  it 
was.  Fordice  v.  Lloyd,  60  N.  B.  867,  869,  27 
Ind.  App.  414. 

Partition  makes  no  degree.  It  only  ad* 
Justs  the  rights  of  the  parties  to  the  posses- 
sion. Each  does  not  take  the  allotment  by 
purchase,  but  is  as  much  seised  of  it  by  de- 
scent from  the  common  ancestor  as  of  the 
undivided  share  before  partition.  The  deed 
of  partition  destroys  the  unity  of  possession, 
and  henceforward  each  holds  his  share  in 
severalty,  but  such  deed  confers  no  new  title 
or  additional  estate  in  the  land.  In  Yancey 
V.  Radford.  8G  Va.  638,  10  S.  B.  972,  the  court 
says :  "It  has  been  often  said  that  partition 
between  coparceners  neither  amounts  to  nor 
requires  an  actual  conveyance.     It  is  less 


than  a  grant  Its  operation  Is  not  to  pass 
land  by  a  fresh  investiture  of  the  seisin,  for 
coparceners  are  supposed  to  be  already  in 
possession  of  the  whole  lands."  Whitsett  v. 
Wamack,  59  S.  W.  961,  968.  169  Mo.  14,  81 
Am.  St  Rep.  839. 

PARTITION  FENCE. 

A  lawful  partition  fence  Is  any  struc- 
ture, hedge,  or  ditch  in  the  nature  of  a  fence, 
used  for  the  purpose  of  inclosure,  such  as 
a  good  husbandman  generally  keeps,  and  as 
shall  on  the  testimony  of  skillful  men  ap- 
pear to  be  sufficient.  Bnders  y.  McDonald^ 
31  N.  B.  1056,  1057,  5  Ind.  App.  297. 

A  "partition  fence,"  as  used  in  CJode 
1878,  I  1495,  providing  that,  when  one  uses 
his  land  otherwise  than  in  common,  he  can 
be  compelled  to  contribute  to  the  erection 
of  partition  fences,  means  a  fence  on  the 
land  between  two  proprietors,  where  there 
is  no  road,  alley,  or  something  else  which 
would  prevent  the  erection  of  such  fence,  so- 
that,  where  neither  the  plaintilT  nor  the  de- 
fendant were  using  their  premises  in  com- 
mon, neither  could  be  compelled  to  join  in 
the  erection  of  a  partition  fence  on  the  line 
between  their  lands.  Hewit  v.  Jewell,  59 
Iowa,  87,  88,  12  N.  W.  738,  739. 

Under  a  statute  relating  to  "partition 
fences"  It  is  held  that  a  fence  of  one  smooth 
wire  and  two  barbed  wires,  or  of  five  smooth 
wires,  constitutes  a  legal  partition  fence. 
Oxborough  y.  Boesser,  80  Minn.  1,  8,  18  N» 
W.  906. 

PABTXTION  OF  8TT00E88ION. 

The  "partition  of  succession"  is  the  di- 
vision of  the  effects  of  which  the  succession 
is  composed  among  all  the  coheirs  according 
to  their  respective  rights.  Civ.  Code  La. 
1900,  art  1298. 

PARTITION  WAIX. 

By  usage  the  words  "party  wall"  and 
"partition  wall"  have  come  to  mean  a  solid 
wall.  Bonney  v.  Greenwood*  62  Atl.  786, 
790,  96  Me.  335. 

PARTITIONS. 

In  a  building  contract,  making  the  sec- 
ond payment  come  due  when  the  building 
was  ready  for  lathing,  roof  on,  and  parti- 
tions set,  the  term  "partitions"  did  not  in- 
clude coal  partitions  in  the  cellar,  but  which 
were  not  in  themselves  partitions  of  the 
building,  but  mere  subdivisions  of  the  cellar 
to  make  coal  boxes  for  different  tenants- 
Tibbitts  V.  Phippat  51  N.  Y.  Supp.  954,  955,. 
30  App.  Div.  274. 
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PARTNER. 

See  •*Oopartii«^;  "Dormant  Partner**; 
'«Bqual  Partner";  ^'liquidating  Part- 
ner"; ''Nominal  Partner";  "Oatenalble 
Partner." 

Aa  acting  In  flducUur  capacity,  aee  "Fidu- 
ciary Capacity  er  Character." 

Am  agent,  see  "Agent" 

Ab  general  agent,  aee  "General  Agency  or 
Agent" 

Afl  trustee,  aee  "Trustee." 

Surviving  partner  as  personal  r^resen- 
tatlve,  see  "Personal  Representative." 

FARTKEBSHIP* 

See  "Copartnership";  "General  Part- 
nership"; "Limited  Partnership"; 
''Mining  Partnership" ;  "Nontrading 
Partnership" ;  "Particular  Partner- 
ship"; "Secret  Partnership";  "Spe- 
cial Partnership";  "Trading  Partner- 
ship";   "Universal  Partnership." 

Aa  contract,  see  "Contract" 

A  partnership  la  a  contract  of  two  or 
more  competent  persons  to  place  their  money, 
effects,  labor,  and  skill,  or  some  or  all  of 
them,  la  lawful  commerce  or  business,  and 
to  divide  the  profit  and  bear  the  loss  In  cer- 
tain proportions.  Farmers'  Ins.  Co.  v.  Ross, 
29  Ohio  St  429,  431;  Richardson  v.  Carlton, 
80  N.  W.  632,  634,  109  Iowa,  615;  Winter  v. 
Pipher,  64  N.  W.  663.  664,  96  Iowa,  17; 
Wheeler  v.  Lack,  61  Pac  849,  860,  87  Or. 
288;  Kelley  y.  Bourne,  16  Pac  40,  43,  16  Or. 
476;  Cogswell  v.  Wilson,  4  Pac.  1180,  1182, 
11  Or.  371 ;  Danforth  v.  Hertel  (Del.)  49  Atl. 
168,  169,  8  Pennewill,  67;  Omaha  &  Grant 
Smelting  &  Refining  Co.  v.  Rucker,  40  Pac. 
863,  864,  6  Colo.  App.  334;  Goldsmith  v. 
Blchold,  10  South.  80,  81,  94  Ala.  1*16,  83 
Am.  St  Rep.  97;  Vail  v.  Wlntersteln,  94 
Mich.  230,  233,  68  N.  W.  932,  18  L.  R  A. 
616,  34  Am.  St  Rep.  334 ;  Artman  v.  Fergu- 
son, 40  N.  W.  907,  908,  73  Mich.  146,  2  L.  B. 
A.  343,  16  Am.  St  Rep.  672;  Hirbour  t. 
Reeding,  8  Mont  16,  26. 

A  partnership  Is  a  voluntary  contract 
between  two  or  more  persons  for  Joining  to- 
gether the  money,  goods,  labor,  and  skill  of 
either  or  all  of  them  upon  an  agreement  that 
the  gain  or  loss  shall  be  divided  proportion- 
ably  between  them.  Macomber  v.  Parker, 
80  Mass.  (18  Pick.)  175,  181;  Howze  v.  Pat- 
terson, 53  Ala.  205,  207,  26  Am.  Rep.  607; 
McClung  V.  Hughes  (Va.)  6  Rand.  463,  469; 
Bucknam  v.  Barnum,  16  Ck)nn.  67,  71.  And 
having  for  its  object  the  advancement  and 
protection  of  fair  and  open  trade.  McMa- 
hon  V.  McCleman,  10  W.  Va.  419,  461; 
Beecham  v.  Dodd  (Del.)  3  Har.  486. 

Judge  Story  defines  a  partnership  to  be 
a  voluntary  contract  between  two  or  more 
competent  persons  to  place  their  money,  ef- 


fects, labor,  and  skill,  or  some  or  all  of  them. 
In  lawful  commerce  or  business,  with  the 
understanding  that  there  shall  be  a  com- 
munion of  the  profits  thereof  between  them. 
Carter  v.  McClure,  38  S.  W.  686,  686,  98 
Tenn.  ^09,  86  L.  R.  A.  282,  60  Am.  St  Rep. 
842;  Blgelow  v.  Elliott  (U.  S.)  3  Fed.  Cas. 
349,  361;  In  re  Glbb's  Estate,  27  Atl.  383, 
384,  167  Pa.  69,  22  L.  B.  A.  276,  33  Wkly. 
Notes  Cas.  120,  122 ;  Bshbach  v.  Slonaker,  1 
Pa.  Dist  B.  32,  88 ;  Potter  v.  Morris  &  Cum- 
mlngs  Dredging  Co.,  46  Atl.  637,  638,  69  N. 
J.  Eq.  422;  Wild  v.  Davenport,  7  Atl.  296, 
296,  48  N.  J.  Law  (19  Vroom)  129,  57  Am. 
Rep.  652;  Strader  v.  White,  2  Neb.  848,  862; 
Kelley  v.  Bourne,  16  Pac  40,  43,  16  Or.  476 ; 
Woods  V.  Ward,  37  S.  B.  620,  626,  48  W.  Va. 
662;  Setzer  v.  Beale,  19  W.  Va.  274,  287; 
Parchen  v.  Anderson,  6  Pac.  588,  693,  599, 
5  Mont  438,  51  Am.  Rep.  65;  Bishop  v. 
Everett,  6  Haw.  157,  158;  Owners  of  Waihee 
Plantation  v.  Kalapu,  8  Haw.  760,  761;  Al- 
len V.  Davla,  18  Ark.  (8  Eng.)  28,  31. 

Parsons  defines  a  partnership  to  be  a 
combination  of  two  or  more  persons  of  cap- 
ital or  labor  or  skill  for  the  purpose  of  busi- 
ness for  their  common  benefit.  Evans  v. 
Warner,  47  N.  Y.  Supp.  16,  19,  20  App.  Dlv. 
230;  Kelley  y.  Bourne,  16  Pac.  40,  43,  15  Or. 
476;  Bshbach  y.  Slonaker,  1  Pa.  Dist  R.  82, 
33. 

A  partnersh^^  exlsta  when  two  or  more 
persons  combine  their  property,  labor,  and 
skill,  or  one  or  more  of  them,  in  the  trans- 
action of  business.  Johnson  y.  J.  J.  Douglass 
Co.,  68  Paa  743,  746, 8  OkL  694. 

LlndL  Copartn.  {  12,  says  an  agreement 
to  share  profits  and  losses  may  be  said  to  be 
the  type  of  a  partnership  contract  Bishop 
V.  Everett  6  Haw.  167, 168;  Owners  6f  Wai- 
hee Plantation  v.  Kalapu,  3  Haw.  760,  761. 

A  partnership  Is  a  combination  by  two 
or  more  persons  oi  capital,  or  labor,  or  skill, 
or  some  or  all  of  these,  for  the  purpose  of 
business  for  their  common  benefit  Morse  v. 
Pacific  By.  Co.,  61  N.  E.  104,  106,  191  lU.  356. 

A  contract  of  partnership  is  where  par- 
ties Join  together  their  money,  goods,  labor, 
or  skill  for  the  purpose  of  trade  or  gain,  and 
where  there  la  a  community  of  profits.  Ward 
y.  Thompson,  63  U.  a  (22  How.)  330,  331,  16 
L.  Ed.  249. 

A  partnership  exists  when  two  or  more 
persons  contribute  their  property  or  services 
to  be  employed  Jointly  in  some  enterprise  or 
business,  the  profit  or  loss  of  which  is  to  be 
shared  among  them  In  some  fixed  proportion. 
Farmers'  Ins.  Co.  y.  Ross,  29  Ohio  St.  429, 
431. 

A  partnership  Is  the  voluntary  associa- 
tion of  two  or  more  persons  in  sharing  the 
profits  and  bearing  the  losses  of  a  general 
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trade  or  a  specific  adventure.    0*Donohne  y. 
Bruce  (U.  S.)  92  Fed.  858,  880,  33  G.  O.  ▲.  52. 

A  partnership  la  a  joint  ondemtandlng 
to  share  in  the  profit  and  loss.  Eastman  y. 
Clark,  53  N.  H.  276,  811,  16  Am.  Rep.  192 
(citing  Savllle  y.  Robertson,  4  Dum.  &  B. 
720,  727,  728). 

A  partnership  is  an  association  of  per- 
sons united  in  a  common  object,  business,  or 
pursuit  Osborne  v.  Holland  (Tex.)  1  White 
&  W.  Oiv.  Cas.  Ct  App.  SS  1087,  1088. 

There  seems  to  be  an  agreement  of  au- 
thorities that,  where  persons  associate  them- 
selyes  together  to  carry  on  a  joint  business 
for  their  common  oenefit,  to  which  each  one 
contributes  either  property  or  services,  and 
the  profits  arising  therefrom  are  to  be  shared 
between  them,  the  essential  elements  of  a 
contract  of  partnership  are  made  out  Mc- 
Murtrle  y.  Guiler,  67  N.  E.  358,  183  Mass. 
451  (citing  Ryder  y.  WUcox,  103  Mass.  24; 
Meehan  y.  Valentine,  145  U.  S.  611,  12  Sup. 
Ct  972,  36  L.  Ed.  835). 

A  partnership  is  a  yoluntary  contract 
between  two  or  more  persons  for  joining  to- 
gether their  money,  goods,  or  labor,  etc., 
upon  some  agreement  respecting  them.  Post 
V.  Klmberly  (N.  Y.)  9  Johns.  470,  48a 

A  partnership  Is  a  contract  relation  sub- 
sisting between  persons  who  haye  combined 
their  property,  labor,  or  skill  in  an  enter- 
prise or  business  as  principals  for  the  pur- 
pose of  joint  profit  Van  Housen  y.  Cope- 
land,  54  N.  B.  160,  172,  180  111.  74. 

A  partnership  has  been  defined  to  be  '*a 
contract  in  which  two  or  more'  persons  agree 
to  put  in  something,  in  common  with  a  ylew 
of  diylding  the  benefits  which  result  from  it" 
Strader  v.  White,  2  Neb.  348,  362  (cited  in 
Flower  y.  Bamekofif,  25  Pac.  370,  373,  20  Or. 
132). 

A  partnership  is  an  agreement  entered 
into  by  two  or  more  persons  to  unite  their 
labor,  skill,  money,  and  property,  or  either 
or  all  of  them,  in  a  lawful  enterprise  for 
their  mutual  account  Willis  v.  Crawford, 
38  Or.  522,  63  Pac.  985,  987,  64  Pac.  866,  53 
L.  R.  A.  904  (cited  In  Hanthom  y.  Qulnn, 

69  Pac.  817,  819,  42  Or.  1). 

• 

A  partnership  is  defined  as  a  yoluntary 
contract  between  two  or  more  persons  agree- 
ing to  put  their  money,  effects,  labor,  and 
skill,  or  either  or  all.  In  some  lawful  enter- 
prise or  business  with  a  ylew  of  diylding 
the  profits  or  sharing  the  losses  which  re- 
sult therefrom.  Flower  y.  Barnekoff,  25 
Pac.  370.  373,  20  Or.  132,  11  L.  R.  A.  149 
(dted  In  Hanthom  t.  Qulnn,  69  Pac  817, 
819.  42  Or.  1.) 

A  partnership  is  the  combination  by  two 
or  more  persons  of  capital,  or  labor,  or  skill 
for  their  common  benefit,  and  is  usually  con- 


stituted, as  between  the  parties  themselyes, 
by  an  agreement  between  them  to  share  the 
profits  and  losses  of  their  joint  undertaking, 
whether  it  haye  reference  to  a  trade  or  busi- 
ness or  merely  to  some  particular  yentore. 
Stone  y.  Boone.  24  Kan.  337.  340. 

A  partnership  Is  a  yoluntary  associa- 
tion by  which,  in  all  the  affairs  connected 
with  the  business,  authority  is  impliedly 
giyen  to  eyery  member  to  dispose  of  the  part- 
nership property  as  if  it  were  his  own  per- 
sonal effects.  Holmes  y.  Oilman,  19  N.  Y. 
Supp.  151,  153,  64  Hun,  227. 

A  contract  of  partnership  Is  one  by 
which  two  or  more  persons  agree  to  carry  on 
a  business  for  their  common  benefit,  each 
contributing  property  or  seryices  and  haying 
a  community  of  Interest  In  the  profits.  It 
is,  in  effect,  a  contract  of  mutual  agency, 
each  partner  acting  as  a  principal  in  his  own 
behalf  and  as  agent  for  the  other.  Karrick 
y.  Hannaman.  18  Sup.  Ot  135,  138,  168  U.  S. 
828,  42  L.  Ed.  484. 

Partnership  is  the  association  of  two  or 
more  persons  for  the  purpose  of  carrying  on 
business  together,  and  diylding  its  profits 
between  them.  Oly.  Code  Cal.  1903,  I  2395; 
Krasky  y.  WoUpert.  66  Pac.  309,  134  Cal. 
338;  Rey.  Codes  N.  D.  1899,  I  4370;  Cly. 
Code  S.  D.  1903,  S  1723;  Cly.  Code  Mont 
1895,  I  3180;  Grlgsby  y.  Day,  70  N.  W.  881, 
883.  9  &  D.  585. 

Partnership  Is  a  synallagmatic  and  com- 
mutatlye  contract  made  between  two  or  more 
persons  for  the  mutual  participation  in  the 
profits  which  may  accrue  from  property, 
credit,  skill,  or  Industry  furnished  in  de- 
termined proportions'  by  the  parties.  Cly. 
Ck)de  La.  1900,  art  2801. 

A  partnership,  while  often  called  a  con- 
tract, is  rather  a  relation,  a  status,  some- 
what as  marriage  is  a  relation  or  status. 
Raggett  y.  Hurley,  40  Atl.  561,  562,  91  Me. 
542,  41  L.  R.  A.  362  (citing  Parsons  on  Part- 
nership. S  101). 

Where  one  person  adyances  funds  and 
another  furnishes  his  personal  seryices  and 
skill  in  carrying  on  a  trade  or  operation,  the 
parties  to  share  In  the  proceeds,  this  con- 
stitutes a  partnership.  Bearce  y.  Wash- 
bum,  43  Me.  564,  565. 

A  partnership  is  not  necessarily  an  en- 
tire merger  of  the  Indiyidual,  his  labor,  en- 
ergy, or  estate  in  the  firm.  The  extent  of 
the  merger  Is  determined  by  the  agreement 
entered  into,  and  the  purpose  the  partners 
haye  in  ylew.  Goldsmith  y.  Eichold,  10 
South.  80,  81,  94  Ala.  116,  33  Am.  St  Eep. 
97. 

The  essential  elements  of  a  partnership 
are  a  common  stock,  an  intention  to  prose- 
cute unitedly  one  or  more  brancoes  of  in- 
dustry, and  authority  and  power,  mutually 
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interchanged  or  epeeiallj  delegated,  te  man- 
age and  eontiol  the  common  stock  for  the 
common  benefit  The  last-named  featore 
may  be  regarded  as  the  leading  characteris- 
tic of  a  fMrtnership.  Rose  t.  Isard*  7  Sl  a 
(7  Rich.)  442,  467. 


The  essential  eharactaristics  of  a  part- 
nership seem  to  be  the  Joint  ownership  of 
property,  and  authority  of  each  partner  to 
bind  the  other  partners  by  Us  acts  with 
reference  to  the  partnership  property  and 
also  to  impose  upon  the  other  partnership 
liability.  Hoaglin  y.  O.  M.  Henderson  & 
Oa.,  M  N.  W.  247,  248,  119  Iowa,  720,  81  L. 
R.  A.  768,  97  Am.  St  Rep.  835. 

Partnerships  f  's  of  different  kinds. 
Some  are  general,  ana  others  are  limited  to 
a  particular  transaction.  One  essential  ele- 
ment of  a  partnership  is  a  community  of  in- 
terest in  the  whole  subject-matter.  Anoth- 
er element  is  that  on  a  dissolution  of  a  part- 
nership by  the  death  of  one  of  the  partners 
the  suryi7or  becomes  entitled  to  retain  and 
dispose  of  the  partnership  assets  for  the 
purpose  of  distributing  the  remaining  funA 
A  similar  participation  of  profit  and  loss  does 
not  necessarily  constitute  a  partnership. 
Dwlnei  y.  Btone^  80  Me.  a7  Shep.)  884,  886. 

As  AH  MPtlilelal  person* 

A  partnership  is  considered  in  law  as  an 
artlfichil  person  or  being,  distinct  from  the 
Indlylduals  composing  it,  and  is  treated  as 
such  in  law  and  in  equity.  Hollingshead  y. 
Ctartis,  14  N.  J.  Law  (2  J.  8.  Green)  402,  410. 

Partnership  is  defined  as  being  a  con- 
tract creating  a  distinct  person  from  those 
who  compose  it  A  moral  being;  a  dyil  per- 
son. Partners,  under  our  law,  are  not  ten- 
ants in  common.  Stothart  y.  William  T. 
Hardie  &  Co.,  84  South.  740,  742,  110  La. 
606. 

Assodatloiu 

A  partnership  is  an  association  with  cer- 
tain incidents  recognized  by  law  for  the  con- 
yenlent  transaction  of  legitimate  trade  and 
business.  It  cannot,  therefore,  be  formed 
for  an  illegal  purpose,  or  one  contrary  to 
public  policy.  Jackson  y.  Akron  Brick  Ass'n, 
41  N.  B.  267,  268,  63  Ohio  St  308. 

An  association  in  which  the  conditions 
of  membership  are  the  payment  of  an  entry 
fee  and  of  pro  rata  assessments,  but  which 
does  no  business  inyolying  profit  or  loss,  is 
not  a  partnership.  Burt  y.  Lathrop,  17  N. 
W.  716,  62  Mich.  106. 

An  unincorporated  association  of  indi- 
riduals  formed  for  a  public  purpose,  who  re- 
ceiyed  money  from  the  public  as  a  gift  is 
not  a  partnership  as  between  themselyes, 
whateyer  may  be  its  relation  as  to  third  per- 
sons; but  where  the  association  is  for  prl- 
yate  and  indiyldual  profit  or  pleasure,  with 


no  public  object,  it  is  a  copartnership,  and 
where  the  assodatfon  is  for  priyate  emolu- 
ments or  for  beneyolence,  confined  exdu- 
siyely  to  the  association,  and  in  which  none 
others  participate,  it  is,  as  between  the  mem- 
bers, a  partnership.  Thomas  y.  Sllmaker 
(Pa.)  1  Pars.  Bq.  Cas.  98. 

While  the  mere  calling  an  assocation  a 
partnership  cannot  make  it  such  when  there 
are  none  of  the  essential  elements  of  the 
partnership  present,  yet  where  there  is  a 
Joint  undertaking,  a  union  of  labor  or  a  un- 
ion of  capital  and  labor,  or  where  some  of 
the  essential  elements  of  a  partnership  are 
present  and  not  one  party,  but  both,  dis- 
tinctly agree  among  themselyes  to  become 
partners,  there  is  no  reason  why  the  law 
should  not  take  them  at  their  word,  eyen 
though  that  agreement  falls  short  of  the 
facts  from  which  the  law  would  otherwise 
haye  inferred  a  partnership.  Hugglns  y. 
Huggins,  48  S.  B.  769,  760,  117  Ga.  161  (cit- 
ing Beecher  y.  Bush,  46  Mich.  188^  7  N.  W. 
786,  40  Am.  Rep.  466). 

An  association  which  does  business  un- 
der eu  unsuccessful  attempt  to  incorporate  is 
a  partnership  composed  not  only  of  the  di- 
rectors, but  of  all  the  subscribers  to  the  ar- 
ticles. Goleman  y.  Coleman,  78  Ind.  844, 
846. 

A  Voluntary  association,'*  unincorporat- 
ed, formed  for  social  and  charitable  purposes, 
and  not  for  trade  or  profit,  is  not  a  partner- 
ship entitling  the  members  thereof  to  a  pro- 
portionate share  of  the  association's  prop- 
erty on  withdrawal.  Local  Union  No.  1, 
Textile  Workers  y.  Barrett,  86  Aa  6,  6^  19 
B.  L  668. 

A  partnership  indudes  an  association 
of  separate  owners  of  seyeral  steamboats 
into  a  Joint  concern  to  run  their  boats  and 
collect  and  receiye  the  earnings  in  a  common 
fund,  out  of  which  expenses  of  all  the  boats 
are  to  be  paid.  The  Swallow  (U.  S.)  23  Fed. 
Gas.  491,  492. 

An  agreement  forming  an  assodation 
stated  that  it  was  formed  for  the  mutual 
benefit  and  profit  of  the  parties;  that  the 
business  should  be  buying,  selling,  renting, 
leasing,  and  mortgaging  real  estate,  and  that 
each  of  the  parties  thereto  should  haye  a 
specified  interest  therein.  Held,  that  the  le- 
gal effect  of  the  agreement  was  to  constitute 
the  parties  partners.  Kelley  t.  Bourne,  16 
Pac.  40,  48,  16  Or.  476. 

Ooauaimity  of  Interest  la  property. 

A  mere  Joint  ownership  in  property  does 
not  constitute  a  partnership.  State  Bank  y. 
O.  S.  Kelley  Ck>.,  66  N.  W.  619,  620,  47  Neb. 
67& 

A  community  of  interest  in  land  does 
not  make  men  partners,  nor  does  a  mere 
community  of  interest  in  personal  property. 
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There  must  be  some  Joint  adventure,  and 

an  agreement  to  share  In  the  profits  and 

losses  of  the  undertaking.     Porter  r.  Mc- 
Olure  (N.  Y.)  16  Wend.  187,  192. 

Mere  joint  ownership  In  a  patent  does 
not  constitute  a  partnership.  Boeklen  r. 
Hardenbergb,  60  N.  Y.  8,  9. 

The  proprietors  of  a  vessel  are  ordi- 
narily considered  as  part  owners  in  the  na- 
ture of  tenants  in  common,  and  not  as  part- 
ners. Williams  V.  Sheppard,  13  N.  J.  Law 
(1  J.  8.  Green)  76,  78. 

The  relation  of  partnership  arises  out  of 
contract  between  the  parties,  while  a  joint 
ownership  in  property  may  be  created  where 
there  are  no  contractile  relations.  Hackett 
V.  Multnomah  By.  Ck).,  6  Pac.  669,  662,  663, 
12  Or.  124,  53  Am.  Bep.  327. 

Two  persons  buying  shares  of  stock, 
where  each  own  one-half  of  It,  are  tenants 
in  common,  rather  than  partners,  since  it  is 
purely  an  investment,  and  not  an  engage- 
ment in  a  business  venture,  which  is  the  ele- 
ment of  a  partnership.  Morse  v.  Pacific  By. 
Co.  (111.)  61  N.  E.  104,  106,  191  111.  856. 

The  joint  ownership  of  real  estate  does 
not  create  a  partnership  therein.  A  special 
contract  in  writing  is  necessary  for  that  pur- 
pose. Benton  v.  Boberts,  4  La.  Ann.  216, 
218. 

Partnership  and  community  are  not  to 
be  confounded.  The  first  is  based  in  the 
contract  of  the  parties,  which  thus  creates 
the  community.  The  last  may  exist  inde- 
pendently of  any  contract  whatsoever.  Pick- 
erell  v.  Plsk,  11  La.  Ann.  277.  27a 

Joint  purchasers,  without  an  agreement 
of  partnership,  are  not  entitled  to  the  reme- 
dies, nor  subject  to  the  responsibilities,  of 
partners.  Brady  t.  Colhoun  (Pa.)  1  Pen.  & 
W.  140,  147. 

Joint  ownership  of  a  vessel  does  not  cre- 
ate a  partnership,  nor  are  the  interests  of 
all  the  joint  owners  barred  by  a  sale  on  ex- 
ecution against  part  Hopkins  v.  Forsyth, 
14  Pa.  (2  Harris)  34,  38,  53  Am.  Dec.  513. 

A  Joint  interest  in  the  partnership  prop- 
erty or  a  joint  interest  in  the  profits  and 
losses  of  the  business  constitutes  a  partner- 
ship as  to  third  persons.  Brandon  v.  CJon- 
ner,  45  8.  E.  371,  872,  117  Ga.  759,  68  L.  B. 
A.  260. 

A  joint  Interest  In  the  partnership  prop- 
erty, or  a  joint  interest  in  profits  and  losses 
of  the  business,  constitutes  a  partnership  as 
to  third  persons.  The  common  interest  In 
profits  alone  does  not  Qt.  Code  Oa.  1896^  | 
2629. 

As  m  eon&paiij* 
See  "Company.'* 


As  determined  Ivy  latent  of  parties. 

To  determine  whether  the  relations  be- 
tween partners  constitutes  a  partnership, 
their  intention  In  forming  it  govern.  Hughes 
V.  Swing,  62  S.  W.  465,  474,  162  Mo.  261. 

Whether  a  partnership  is  created  by  a 
contract  depends  on  the  intention  of  the  par- 
ties. Where  no  question  of  estoppel  is  in- 
volved, persons  cannot  be  held  to  be  partners 
despite  their  intention  not  to  form  that  re- 
lation. Sharing  the  profits  of  a  business  is 
not  conclusive  evidence  of  the  existence  of  a 
partnership.  A  contract  by  the  terms  of 
which  the  owner  transfers  to  another  the 
exclusive  use  and  control  of  property  and  is 
to  receive  as  rent  ther«for  a  portion  of  the 
profits  arising  from  sue'  use,  is  not  a  part- 
nership contract  Garrett  v.  Bepublican  Pub. 
Go.,  85  N.  W.  537,  588,  61  Neb.  541;  Omaha 
&  Grant  Smelting  &  Befining  Go.  v.  Bucker, 
40  Pac.  853,  854,  6  Golo.  App.  334. 

In  1  Bates,  Partnership,  {  17,  it  Is  said: 
"To  determine  whether  the  relation  between 
persons  constitutes  a  partnership,  their  in-' 
tentlon  in  forming  it  governs.  •  •  •  The 
declarations  of  the  parties  themselves  on  the 
subject,  if  not  inconsistent  with  the  other 
terms  of  the  contract,  will  control.  •  •  • 
The  intention  of  the  parties  will  be  deter- 
mined from  the  effect  on  the  whole  contract, 
regardless  of  any  special  expressions."  In  a 
note  to  Golly.  Partn.  (6th  Ed.)  p.  83,  |  19,  it 
is  said:  "Whether  persons  are  partners  or 
not  is  a  question  of  intention,  to  be  decided 
by  the  citation  of  the  whole  agreement  into 
which  they  have  entered,  and  ought  not  to 
be  made  a  portion  of  one  or  two  only  of  the 
clauses  in  it"  Hughes  v.  Ewing,  62  S.  W. 
465,  474,  162  Mo.  261. 

The  question  of  whether  or  not  a  part- 
nership exists  is  not  always  dependent  upon 
the  personal  arrangement  or  understanding 
of  the  parties.  Where  men  so  act  as  to  in- 
duce an  honest  belief  in  the  public  mind  that 
they  are  partners,  and  when  they  deliberate- 
ly hold  themselves  out  to  the  world  as  part- 
ners, and  obtain  credit  thereby,  the  law  will 
often  imply  that  they  are  partners,  and  hold 
them  accountable  as  such.  Johnson  v.  J.  J. 
Douglass  Go.,  58  Pac.  743,  745,  8  Okl.  594. 

Eqvallty  of  eontrlbntlon. 

A  partnership  may  well  exist  with  a 
right  to  an  equal  participation  in  the  profits, 
although  the  parties  may  contribute  the  funds 
or  stock  in  unequal  proportions.  Galdwell  v^ 
Leiber  (N.  Y.)  7  Paige,  483,  494. 

Ezecnted  asEVoen&ent  essential* 

To  constitute  a  partnership,  there  must 
be  a  valid  agreement  to  enter  into  a  partnos 
ship,  and  this  contract  must  be  executed. 
Unless  something  is  done,  or  unless  tb* 
agreement  operates  in  prsesenti,  the  contract 
is  ezecutoxy  only.    Sabel  t.  Sayannah  Ball 
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4b  Bquipment  Go.,  88  South.  668,  664»  135 
380. 


A  partnership  is  a  contract  imposing  cer- 
tain liabilities  upon  its  members,  but  a  mere 
agreement  to  constitute  a  partnership  in  fo- 
turo  does  not  make  the  contracting  parties 
liable  as  partnen.  Atkins  y.  Hunt,  14  N.  H. 
206,  208,  200. 

Toraud  reqnisltas  mi  acroement. 

In  the  state  of  Montana  no  written  ar- 
ticles are  necessary  to  constitute  a  copartner- 
ship to  be  entered  into  immediately.  Hlr- 
bour  V.  Beeding,  3  Mont  16,  26. 

As  head  of  family. 
See  **Head  of  a  Family.** 

JTotnt-stoek  eompaaj. 

A  partnership  association  commonly  but 
inaccurately  called  a  "joint-stock  company^ 
is  the  creaticm  of  the  statutes,  and,  while  It 
is  assimilated  in  some  respects  to  a  corpora- 
tion, it  is  neyertheless  essentially  a  partner- 
ship. Garter  y.  Producera*  Oil  Go.,  60  Atl. 
167, 168.  200  Pa.  679. 

Joint-stock  companies  are  generally 
treated  as,  and  haye  all  the  attributes  of,  a 
common  partnership,  yet  a  mere  joint  owner- 
ship or  community  of  interest  in  property 
does  not  necessarily  constitute  a  partnership, 
though  the  income  from  it  is  diyided.  Gon- 
solidated  Ganal  G9.  y.  Peters  (Ariz.)  46  Pac 
74,  76. 

These  associations  formed  for  business 
purposes  were  at  common  law,  and  as  a  gen- 
eral rule  still  are,  considered  merely  as  part- 
nerships, and  their  rights  and  liabilities  are 
in  the  main  goyemed  by  the  same  rules  and 
principles  which  regulate  commercial  part- 
nerships. Adams  Bzp.  Go.  y.  Schofleld,  64 
8.  W.  908,  90i,  111  Ky.  832. 

JToiat-stoek  eoBipany  dlstlnsalslied* 

See  "Joint-Stock  Company." 

As  a  lesal  entity. 

A  partnership  is  a  distinct  legal  entity, 
and  as  such  is  the  real  party  in  interest  in 
an  action  to  recoyer  a  claim  for  goods  sold 
and  deliyered.  It  alone  must  seek  the  rem- 
edy. Sulliyan  y.  Nicoulin,  84  N.  W.  978,  980, 
113  Iowa,  76. 

A  partnership  is  a  legal  entity,  formed 
by  the  association  of  two  or  more  persons 
for  the  purpose  of  carrying  on  business  to- 
gether and  diyiding  its  profits.  Pennyille 
Natural  Gas  &  Oil  Ga  y.  Thomas,  61  N.  B. 
361,  362,  21  Ind.  App.  1. 

A  "partnership*'  is  a  legal  entity,  known 
and  recognised  by  the  law,  and  for  judicial 
purposes  it  may  be  considered  as  haying  a 
residence  in  eyery  county  in  which  it  does 
business,  though  neither  partner  resides  in 
6WDS.&P.— 21 


such  county.  Fitzgerald  y.  Grimmell,  64 
Iowa,  261,  20  N.  W.  179.  Under  Code  Iowa, 
S  2686,  proyiding  that  when  a  corporation, 
company,  or  indiyidual  has  an  office  or  agen- 
cy in  any  county  for  the  transaction  of  busi- 
ness any  suits  connected  with  such  office  or 
agency  may  be  brought  in  such  county,  an 
attachment  may  be  sued  out  against  a  part- 
nership in  any  county  in  which  it  does  busi- 
ness, on  the  ground  that  it  is  about  to  per- 
manently remoye  therefrom,  though  none  of 
the  partners  reside  in  such  county.  Ruthyen 
y.  Beckwith,  61  N.  W.  163, 164,  84  Iowa,  716. 

A  partnership  is  a  separate  legal  entity 
from  the  indiyidual  members  composing  it 
Glarke  y.  Laird,  60  Mo.  App.  289.  Therefore 
where  one  agrees  to  indemnify  a  partner 
ship,  he  does  not  become  liable  for  loss  to 
an  indiyidual  member  of  the  firm.  Kelley  '\' 
London  guarantee  &  Accident  Go.,  71  S.  W 
711,  97  Mo.  App.  623. 

A  partnership  is  not  a  legal  entity,  hay- 
ing a  domicile,  although  for  the  purposes  of 
taxation  and  for  other  purposes  it  may  be 
treated  by  statutes  as  liaving  a  locality. 
Faulkner  y.  Hyman,  6  N.  B.  846,  848,  142 
Mass.  63. 

A  copartnership  is  a  distinct  entity,  en- 
tirely separate  from  that  of  any  of  its  mem- 
bers, and  we  know  of  no  reason  why  it  may 
not  assign  its  property  for  the  payment  of 
its  debts,  without  including  the  indiyidual 
property  of  the  different  partners.  Arm- 
strong y.  Hurst,  39  S.  G.  498,  604,  18  8.  B. 
160,  163  (Trumbo  y.  Hamel,  29  S.  a  620,  8 
8.  B.  88). 

Hatiive  mi  Irasiiiess. 

There  is  nothing  in  the  nature  or  es- 
sence of  a  partnership  which  requires  that 
it  should  be  confined  to  ordinary  trade  and 
commerce  or  to  dealings  in  personal  prop- 
erty. Hence  two  or  more  persons  may  be- 
come partners  In  buying  and  selling  land. 
Hirbour  y.  Beeding,  3  Mont  16,  26. 

Opem  board  mi  broilers. 

The  Open  Board  of  Brokers  in  the  city 
of  New  York  is  not  a  copartnership,  not  be- 
ing engaged  in  any  business,  and  not  de- 
yoting  its  funds  to  the  prosecution  of  any 
undertaking  to  produce  profit  or  gain  for  its 
members.  There  are  no  profits  to  be  di- 
yided among  the  members,  nor  are  there 
losses  to  be  borne.  White  y.  Brownell  (N. 
Y.)  8  Abb.  Prac  (N.  S.)  318,  326. 

As  ordinary  partnersblp. 

The  term  ''partnership,"  as  used  in  a 
rule  that  corporations  are  not  impliedly 
authorized  to  enter  into  partnership  with 
other  companies  or  with  other  indiyiduals, 
is  used  In  its  general  sense,  and  is  qualified 
in  most  authorities  by  the  word  "ordinary." 
Glearly,   that  character    of    partnership   is 
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meant  where  tbe  element  of  mntual  agency 
is  present  whatever  else  may  he  lacking,  for 
it  is  against  that  element  that  the  rule  is 
mainly  directed.  Markowltz  t.  Greenwall 
Theatrical  Circuit  Co.  (Tex.)  75  &  W.  74,  77. 

Sharing  profits* 

The  tendency  of  the  more  modem 
tnthorities  is  towards  the  doctrine  that  the 
sharing  of  profits  Is  evidence  that  he  who 
shares  them  Is  a  partner,  but  not  conclusive 
evidence;  the  true  test  being  whether  there 
is  such  a  participation  in  or  sharing  of  the 
profits  as  to  constitute  the  relation  of  prin- 
cipal and  agent  between  the  person  taking 
the  profits  and  those  actually  carrying  on 
the  business.  The  Intention  of  the  parties 
must  control.  The  relation  of  partners  is 
formed  by  contract,  or  by  the  acts  of  the  par- 
ties which  amount  to  a  contract  If  there  is 
no  partnership  inter  se,  there  can  be  none 
as  to  third  parties,  unless  a  party  by  his 
acts  has  put  himself  in  such  a  position  that 
he  Is  estopped  from  denying  that  he  is  a 
partner.  Parchen  v.  Anderson,  5  Pac.  688, 
590,  5  Mont  438,  51  Am.  Rep.  66 ;  Johnson  v. 
Rothschilds,  41  8.  W.  996,  997,  68  Ark.  518. 

It  is  clear  that  the  old  rule  that  to  share 
the  profits  as  profits  made  one  a  partner 
is  overthrown.  It  seems  to  be  true  that  the 
real  test  Is  that  there  must  be  a  community 
of  interest,  a  Joining  as  principals  in  carry- 
ing on  a  business  for  their  Joint  profit 
Hughes  T.  Ewing,  62  S.  W.  466,  474,  162  Mo. 
261. 

An  agreement  between  two  or  more  per- 
sons to  divide  the  profits  resulting  from  the 
transaction  of  a  business  venture  In  which 
they  have  a  common  interest  was  once  re- 
garded as  affording  an  accurate  test  of  paft- 
nership,  but  such  standard  is  not  now  deem- 
ed conclusive  evidence  of  the  existence  of 
such  relation.  Willis  v.  Crawford,  63  Paa 
985,  987,  38  Or.  622,  63  L.  R.  A.  904. 

In  the  absence  of  a  partnership  in  fact, 
merely  sharing  in  profits  does  not  create  one 
as  to  third  persons  who  have  not  been  legiti- 
mately led  to  believe  that  such  relation  ex- 
isted. Ck)Iwell  V.  Britton,  26  N.  W.  538,  69 
Mich.  350;  Kelly  v.  Gaines,  24  Mo.  App. 
506,  512;  Parchen  v.  Anderson,  6  Pac.  588» 
590,  6  Mont  438,  61  Am.  Rep.  66. 

The  test  of  partnership  Is  a  community 
of  profit,  a  specific  interest  In  the  profits  as 
profits  in  contradistinction  to  a  stipulated 
portion  of  the  profits  as  a  compensation  for 
services.  Demuth  v.  Sternheimer  (N.  Y.)  1 
City  Ct  R.  443,  446. 

In  order  to  constitute  a  partnership,  each 
person  must  have  an  interest  in  the  profits  as 
a  principal  trader.  A  mere  reception  of  a 
portion  of  the  profits  is  insufficient  Cami>- 
bell  w.  Dent,  54  Mo.  825, '334;  Beudel  v.  Het- 
trick,  35  N.  Y.  Super.  Ct  (3  Jones  &  S.)  405, 
410. 


A  right  to  a  share  of  the  profits,  as  such, 
is  essential  to  constitute  a  person  a  partner. 
Griffon  V.  Cooper,  50  111.  App.  267,  260;  Hal- 
let  V.  Desban,  14  La.  Ann.  629;  Heimstreet 
T.  Howland  (N.  Y.)  6  Denio,  68,  70. 

To  constitute  a  partnership  there  must 
be  an  agreement  to  share  not  only  In  the 
profits  of  a  Joint  venture,  but  in  the  losses 
as  welL  McBride  t.  Rlcketts,  67  N.  W.  410, 
411,  98  Iowa,  639;  Martin  v.  Same,  Id. 

An  agreement  between  two  persons  to 
share  In  the  profits  of  an  adventure  or  con- 
cern does  not  necessarily  constitute  them 
copartners  in  respect  to  tiie  concern  or  ad- 
venture from  which  the  profits  arise.  Rice  v. 
Austin,  17  Mass.  197,  206,  206. 

An  agreement  to  share  in  the  profits  of  a 
business  does  not  necessarily  constitute  a 
partnership.  Meserve  y.  Andrews,  104  Mass. 
360,  862. 

An  agreement  between  two  persons  to 
share  the  profits  of  a  business  is,  inter  se, 
prima  fade  proof  only  that  they  are  part- 
ners. Roots  T.  Tuvlan,  24  S.  B.  776,  777,  118 
N.  C.  893. 

An  agreement  between  several  persons 
to  apportion,  when  recovered,  the  reward 
offered  for  the  apprehension  of  a  fugitive 
from  Justice,  does  not  constitute  a  partner- 
ship in  the  legal  sense  of  the  term.  Dawson 
T.  Gurley,  22  Ark.  381,  383. 

The  foundation  of  a  partnership  Is  a 
contract  express  or  implied,  and  it  results 
from  the  acts  of  the  parties,  and  not  from 
the  act  of  the  law.  Merely  showing  that  one 
has  received  profits  from  a  business  con- 
ducted by  an  association,  without  showing 
whether  it  Is  a  partnership  or  not,  does  not 
render  him  liable  as  a  partner.  In  re  Gibbs' 
Estate,  33  Wkly.  Notes  Cas.  120,  122,  27  AU. 
383,  167  Pa.  69,  22  L.  R.  A.  276. 

Defendant  authorized  plaintiff  to  solicit 
loans  for  him,  the  commissions  being  divid- 
ed between  them,  and  a  second  mortgage  to 
defendant  being  taken  to  secure  such  com- 
missions. Each  application  for  a  loan,  when 
accepted  by  defendant  was  returned  with  a 
separate  letter  of  Instructions  and  the  sum 
necessary  to  make  the  loan,  and  when  it  was 
made  all  papers  were  sent  to  defendant 
The  parties  lived  in  different  states,  had  no 
partnership  name,  and  each  carried  on  other 
business.  Held,  that  as  between  themselves 
there  was  no  partnership.  Grigsby  v.  Day, 
70  N.  W.  881,  883,  9  S.  D.  585. 

Where  two  persons  agree  to  Join  forces 
and  cultivate  a  com  crop  and  divide  the 
product  it  is  a  partnership.  Allen  v.  Davis, 
13  Ark.  (8  Eng.)  28,  31. 

Same-^As  oompensatioaL  for  serrloes. 

A  laborer,  who  receives  as  compensation 
for  his  services  a  share  of  the  net  profits 
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of  hl8  employer's  bnslness,  but  has  no  other 
interest  in  the  capital  or  profits,  la  not  a 
partner  with  his  employer,  as  between  them- 
selves. Bigelow  V.  Elliot  (U.  S.)  3  Fed.  Cas. 
349,  353;  In  re  Pierson  (U.  S.)  19  FecL  Cas. 
661,  665;  Reed  ▼.  Murphy  (Iowa)  2  G. 
Greene,  574;  Heran  t.  Hall,  40  Ky.  (1  B. 
Mon.)  159,  35  Aul  Dec.  178;  Miller  ▼.  Chan- 
dler, 29  La.  Ann.  88,  92;  Chaff raix  y.  Price, 
29  La.  Ann.  176,  181;  Bull  y.  -Schuberth,  2 
Md.  38,  66;  Atherton  y.  Tilton,  44  N.  H. 
462,  4S6;  Hargrave  y.  Conroy,  19  N.  J.  Eq. 
(4  C.  B.  Green)  281«  283;  Brockway  y.  Bur- 
nap  (N.  Y.)  16  Barb.  309,  310;  Smith  y.  Bo- 
dine^  74  N.  Y.  30,  33;  De  Cordova  v.  Pow- 
ter,  8  N.  Y.  St  Rep.  431,  432;  Edwards  v. 
Dooley,  18  N.  Y.  St  Rep.  596,  602;  Delise 
y.  Palladino,  37  N.  Y.  Supp.  706,  706»  16 
Silsc  Rep.  74;  Edwards  v.  Tracy,  62  Pa.  (12 
P.  F.  Smith)  374,  381;  Bell  v.  Hare,  59  Tenn. 
(12  Heisk.)  615,  617;  Sodiker  y.  Applegate» 
24  W.  Ya.  411,  412,  40  Am.  Rep.  262. 

A  party  who,  without  any  interest  In  the 
property.  Is,  by  agreement  to  receive  as  com- 
pensation for  his  services,  and  only  as  com- 
pensation therefor,  a  certain  proportion  of 
the  profits,  and  is  neither  held  out  to  the 
world  as  a  partner  nor  through  the  negli- 
gence of  the  owner,  permitted  to  hold  him- 
self out  as  partner.  Is  not  a  partner  either  as 
to  the  owner  or  third  persons.  Le  Fevre  y. 
Castagnio,  6  Colo.  664,  671;  Loomls  v.  Man- 
hall,  12  Conn.  69,  77,  80  Am.  Dec.  596;  Pond 
y.  Cummins,  50  Conn.  372,  375;  Burton  t. 
Goodspeed,  69  111.  237,  243;  Shepard  y.  Pratt 
16  Kan.  209,  213;  Hallet  y.  Desban,  14  La. 
Ann.  529;  Ck>mmon wealth  v.  Bennett  118 
Mass.  443,  453;  Ogden  y.  Astor,  6  N.  Y.  Super. 
Ct  (4  Sandf.)  311,  321;  Conklin  y.  Barton 
(N.  Y.)  43  Barb.  436,  438;  Beudel  y.  Het- 
trick,  46  How.  Prac.  198,  204,  86  Super.  Ct 
(8  Jones  ft  8.)  406. 

A  stipulation  tiiat  the  compensation  for 
the  services  of  a  person  as  a  clerk  shall  be 
proportioned  to  the  profits  of  the  concern, 
without  giving  him  a  specific  lien  on  such 
profits,  does  not  constitute  such  person  a 
partner.  Lee  v.  Wimberly,  16  South.  444, 
447,  102  Ala.  639;  Ckxxie  v.  McCartney,  10 
Ttex.  193,  196;  Cothran  y.  Marmaduka,  00 
Tex.  370,  372. 

Where  a  merchant  employs  a  person  In 
his  business,  and  agrees  to  pay  him  a  stated 
salary,  and.  In  addition,  a  certain  percentage 
•f  the  profits  of  the  business,  the  contract 
does  not  constitute  such  merchant  and  the 
person  so  employed  copartners,  as  a  matter 
of  law.  Stockman  t.  Michell,  67  N.  W.  336, 
109  Mich.  848. 

Where  a  person  enters  Into  a  contract 
with  another  by  which  the  latter  is  to  re- 
eelve  a  certain  salary  and  a  percentage  of 
the  profits,  while  the  former  is  to  own  the 
entire  capital,  no  partnership  exists.   Breman 


Say.  Bank  v.  Branch-Crookes  Saw  Co.,  16 
S.  W.  209,  213,  104  Mo.  425. 

To  constitute  a  partnership  there  must 
be  an  interest  in  the  profits  as  appears,  and 
such  profits  must  be  shared  as  the  result  of 
the  adventure  or  enterprise  in  which  both 
are  interested,  and  not  simply  as  a  measure 
of  compensation.  Cogswell  v.  Wilson,  4  Pac. 
1130,  1132,  11  Or.  371. 

Community  of  profits  is  the  true  criteri- 
on whereby  to  determine  whether  or  not  an 
agreement  for  the  carrying  on  of  business 
constitutes  a  partnership.  But  if  one  re- 
ceives as  compensation  for  his  services  or  as 
rent  such  a  portion  of  the  profits  as  a  meas- 
ure of  the  amount  of  his  salary  or  as  a  mode 
of  payment  he  will  not  on  that  account  be 
considered  a  partner.  Bigelow  v.  Elliot  (U. 
S.)  3  Fed.  Cas.  349.  351. 

Equal  shares  in  the  profits  do  not  always 
make  the  persons  thus  sharing  partners. 
This  court  has  decided  that  one  may  share 
in  a  profit  without  being  a  partner.  Collom 
v.  Bruning,  49  La.  Ann.  1257,  22  South.  744. 
The  relation  of  partners  is  not  necessarily  es- 
tablished between  an  employer  and  employ^ 
who  stipulates  that  the  employ^  will  receive 
a  proportion  of  the  profits  in  lieu  of  salary. 
A  servant  sharing  in  a  profit  Instead  of 
wages  is  not  a  partner.  Leonard  y.  Sparks, 
33  South.  694,  596,  109  La.  643. 

Where  one  has  a  contract  to  do  work  for 
another,  and  enters  into  an  agreement  with 
a  third  party  that  the  latter  shall  do  the 
work,  and  that  they  shall  divide,  such  agree- 
ment constitutes  a  partnership  between 
them,  making  them  equal  partners,  entitled 
to  share  equally  in  the  profits.  Rogers  v. 
Walti  (Pa.)  12  Montg.  Co.  Law  Rep'r,  160, 
161. 

An  agre^nent  between  merchants  to  set 
up  a  store,  and  for  one  to  superintend  the 
business  and  to  receive  one-third  of  the  prof- 
its realized  (he  putting  in  no  stock),  consti- 
tutes a  partnership,  and  a  loss  sustained  by 
ilre  is  mutuaL  Simpson  v.  Feltz  (S.  a)  1 
McCord,  Eq.  213,  218,  16  Am.  Dec.  602. 

'Tlie  specific  interest  in  profits  which 
is  to  make  a  person  a  partner  must  be  a 
proprietary  interest  existing  before  the  divi- 
sion of  them  into  shares.  -The  test  of  a  part- 
nership is  a  community  of  profit  a  specified 
interest  in  the  profits  in  contradistinction  to 
the  stipulated  operation  of  the  profits  as  a 
compensation  for  services.  An  agreement  by 
which  one  party  agrees  to  pay  all  expenses 
in  an  ice-harvesting  venture,  sell  the  ice,  and 
after  deducting  expenses  pay  one-fourth  of 
the  net  profits  to  the  other,  who  is  to  put 
in  his  time  and  furnish  the  necessary  materi- 
als for  doing  the  work,  does  not  constitute  a 
partnership  between  them."  Merchants*  Nat 
Bank  v.  Barnes,  62  N.  Y.  Supp.  786^  789»  82 
App.  Div.  92. 
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Saate^Afl    oonsideration    for    sale    of 
property. 

A  brok^  bought  goods  with  the  money 
of  two  persons  on  an  agreement  that  he 
would  sell  again  and  that  the  three  would 
share  the  profits.  Held,  that  he  was  neither 
a  partner  nor  a  joint  owner  of  the  goods. 
Hanna  t.  Flint,  14  Cal.  73,  75, 

An  agreement  by  several  persons  to 
unite  in  procuring  a  sale  of  property,  each 
one  to  receive  a  specified  part  of  the  com- 
mission earned,  does  not  constitute  a  part- 
nership. Maaon  y.  Sieglitz,  44  Pac.  588,  590, 
22  Colo.  320. 

A  declaration  of  trust  whereby  the  own- 
er of  land  agrees  to  share  the  net  profits 
of  selling  the  land  with  certain  persons  does 
not  give  them  an  interest  in  the  land  itself, 
but  constitutes  all  the  parties  copartners  as 
to  the  profits.  Roby  t.  Colehour,  25  N.  E. 
777,  778,  136  111.  300. 


&e— As  interest  on  lopas  or  adTaaoes. 

A  loan  to  a  person  engaged  in  trade, 
on  condition  of  a  rate  of  interest  in  propor- 
tion to  profits  or  a  share  of  the  profits,  does 
not  necessarily  constitute  the  lender  a  part- 
ner. In  re  Ward  (U.  S.)  29  Fed.  Gas.  158^ 
159. 

A  loan  of  money  for  one  year  at  the 
usual  rate  of  Interest,  with  a  further  provi- 
sion that  if  there  be  a  net  profit  in  the  busi- 
ness for  which  the  loan  was  made  in  excess 
of  a  certain  amount,  the  lender  shall  receive 
a  specified  per  cent,  of  such  excess,  does  not 
alone  make  the  lender  a  partner  in  such 
business.  Meehan  t.  Valentine  (U.  S.)  29 
Fed.  276,  280. 

It  is  a  well-settled  fact  that  when  a 
party  is  only  interested  in  the  profits  of  a 
business  as  a  means  of  compensation  for 
money  advanced  he  is  not  a  partner.  The 
receiving  of  a  part  of  the  profits  of  a  com- 
mercial partnership  in  lieu  of  or  in  addition 
to  interest,  by  way  of  compensation,  for  a 
loan  of  money,  does  not  make  the  lender  a 
partner  with  the  borrower.  Stevens  v.  Me- 
Eibbin,  68  Fed.  406,  411,  15  G.  G.  A.  498. 

The  loan  of  money  to  be  invested  In 
trade,  the  lender  to  have  one-half  the  net 
profits  therefor,  is  not  a  partnership.  Gulley 
V.  Edwards,  44  Ark.  423,  429,  51  Am.  Rep. 
614. 

Where  a  person  advances  money  to  the 
owners  of  a  vessel  and  cargo,  who  promise 
to  pay  him  a  share  of  the  proceeds  of  the 
voyage  in  proportion  to  the  sum  advanced 
by  him,  he  does  not  thereby  become  a  part- 
ner. Gallop  V.  Newman,  24  Mass.  (7  Pick.) 
282,  286. 

Where  a  person  contributes  a  sum  to  the 
use  and  business  of  a  partnership,  on  condi- 
tion that  he  Is  to  receive  a  part  of  the  profits 


of  the  business,  he  Is  a  partner  as  to  third 
persons  dealing  with  the  firm.  Leggett  v. 
Henneberger  (N.  Y.)  1  Thomp.  &  a  418,  419. 

Where  one  lends  money  to  another  "ex- 
pressly for  use  in"  a  certain  business,  "and 
for  no  other  use  whatsoever,"  and  that  other 
is  to  make  regular  statements  of  the  condi- 
tion of  the  business,  the  two  dividing  equal- 
ly the  yearly  net  profits,  they  are  partners. 
Hackett  v.  Stanley  (N.  Y.)  14  Daly,  210,  218. 

A  partnership  is  created  where  several 
persons  subscribe  a  certain  sum  each  to  es- 
tablish a  co-operative  store,  to  be  conducted 
under  a  firm  name  by  the  principal  sub- 
scriber and  three  directors  elected  by  the 
subscribers,  profits  being  divided  In  propor- 
tion to  the  amounts  subscribed,  and  stock 
certificates  being  issued  to  the  subscribers, 
but  there  being  no  incorporation.  Garter  v. 
McGlure,  38  S.  W.  585,  586,  98  Tenn.  109, 
36  L.  R.  A.  282,  60  Am.  St  Rep.  842. 

Saate-^As  rent* 

Gommunlty  of  profit  Is  the  true  criterion 
whereby  to  determine  whether  any  agree- 
ment for  the  carrying  on  of  business  consti- 
tutes a  partnership;  but,  if  one  receives  as 
rent  a  stated  portion  of  the  profits^  he  will 
not  on  that  account  be  liable  as  a  partner. 
Bigelow  T.  Elliott  (U.  &)  8  Fed.  Gas.  349, 
353. 

Where  the  owner  of  a  vessel  contributed 
it  to  be  put  into  a  line  for  freight  and  pas- 
sengers, and  another  person  contributed  the 
good  will  of  an  established  line,  together 
with  his  care,  skill,  and  experience,  he  to 
have  the  general  management  of  the  busi- 
ness and  the  selection  of  the  ofi^cer  and 
crew,  but  the  receiving  and  disposing  agent 
to  be  appointed  by  the  owners  and  be  under 
their  control,  the  receipts  of  the  steamer  to 
be  applied  to  pay  expenses.  Insurance,  a  cer- 
tain sum  to  the  owners,  a  certain  sum  to  the 
hirer,  and  the  balance  of  the  profits  to  be 
equally  divided,  there  was  a  contract  of 
partnership.  Ward  v.  Thompson,  63  U.  S. 
(22  How.)  330,  333,  16  L.  Ed.  249. 

A  contract  that  the  lessor  of  a  hotel 
should  receive  one-tenth  of  the  gross  re- 
ceipts for  rent  does  not  create  a  partnership 
as  to  third  persons.  McDonnell  v.  Battle 
House  Go.,  67  Ala.  90,  91,  42  Am.  Rep.  99. 

A  contract  by  which  one  having  no  in- 
terest in  land  agrees  to  work  it  for  a  share 
of  the  crops  does  not  constitute  a  partner- 
ship between  him  and  the  owner  of  the  land. 
Romero  v.  Dalton,  11  Pac  863,  864,  2  Ariz. 
210. 

An  agreement  between  the  owner  of  a 
lot  of  mules  and  a  railroad  contractor  that 
the  contractor  is  to  use  the  mules  and  pay 
the  owner  for  their  hire  half  of  what  he 
makes  out  of  the  work  on  which  the  mules 
are  used   does  not  constitute  a  contract  of 
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p«rtii€nlilp.     Bmbenon  v.  McKenna  (Tex.) 
le  &  W.  419. 

A  contract  between  a  tenant  and  a  land- 
lord, by  which  the  latter  ie  to  famish  land 
and  stock  with  which  the  former  is  to  make 
a  crop,  does  not  constitute  them  partners. 
HoUoway  t.  Brinkley,  42  Qa.  226^  228;  Smith 
T.  Summerlln,  48  Ga.  425,  430. 

A  contract  by  which  a  number  of  rail- 
road companies  "lease"  their  roads  and  other 
property  to  one  company  for  09  years,  the 
latter  company  agreeing  to  operate  and  main- 
tain the  lines  and  pay  to  each  of  the  other 
companies  a  certain  proportion  of  93  per 
cent,  of  the  net  profits  from  such  operation, 
is  a  contract  of  partnership,  and  not  a  lease. 
Galveston,  H.  &  S.  A.  Ry.  Co.  y.  Davis,  23 
8.  W.  301,  804,  4  Tex.  Civ.  App.  46& 

A  mere  agreement  to  share  in  the  profits 
and  losses  of  an  enterprise  does  not  of  itself 
create  a  partnership.  Thus,  where  defend- 
ant leases  fishery  grounds  to  plaintiff,  who 
agrees  to  establish  and  operate  a  fishery,  ad- 
vancing all  money  necessary  therefor,  and 
to  pay  defendant  half  the  net  proceeds  as 
rental,  and  it  is  agreed  that  each  shall  bear 
half  the  cost  of  the  improvements  and  of 
maintaining  and  operating  the  fishery,  a 
partnership  la  not  created.  Hanthom  t. 
Quinn,  09  Pac.  817,  819.  42  Or.  1. 

Though  one  is  to  receive  from  another, 
by  way  of  rent,  a  portion  of  the  profits  of  a 
farm  and  tavern,  the  agreement  does  not 
constitute  them  partners  as  between  them- 
selves, and  therefore  one  may  sue  the  other 
at  law  on  the  agreement.  Parine  v.  Han- 
klnson,  11  N.  J.  Law  (6  Halst)  181,  184. 

It  is  the  law  of  New  York  that  a  right 
to  a  share  in  the  profits  in  compensation  of 
services  rendered  to  the  partnership  does 
not  involve  a  liability  for  the  partnership  en- 
gagement and  80  of  a  loan  of  money  to  the 
partnership  for  a  part  of  the  profits.  Thus, 
where  a  person  hires  a  chattel  to  another, 
and  agrees  to  accept  a  share  of  its  earnings 
In  the  business  in  which  it  is  employed  in 
consideration  thereof,  he  cannot  be  held  lia- 
ble on  a  note  to  which  he  is  not  a  party, 
executed  by  the  bailee,  on  the  ground  of  a 
partnership  arising  from  his  partnership  in 
tbe  profits  of  the  bailee's  business.  W.  D. 
Wilson  Printing  Ink  Co.  v.  Bowker,  16  N. 
T.  Supp.  293.  294,  27  Abb.  N.  C.  153. 

Same— la  addltioa  to  laterest. 

Where  a  person  loans  a  merchant  mon- 
ey, for  which  he  is  to  receive,  at  a  specified 
rate,  interest,  and  in  addition  thereto  a  cer- 
tain per  cent  of  the  net  profits  of  the  busi- 
ness, he  becomes  a  partner  at  common  law. 
Weasels  v.  Weiss,  31  Atl.  247,  248,  166  Pa. 
490,  36  Wkly.  Notes  Cas.  111. 

The  mere  loaning  of  money  to  a  partner- 
ship for  a  definite  period,  under  an  agreement 


that  the  debtor  shall  receive  interest  and  also 
one-tenth  of  the  excess  in  yearly  profits  over 
110,000,  which  agreement  is  renewed  for  sev- 
eral successive  years»  does  not  make  the 
lender  liable  as  a  partner.  Meehan  v.  Valen- 
tine, 12  Sup.  Ct  972,  975,  145  U.  S.  611,  36 
L.  Ed.  885  (alfirming  [U.  S.]  29  Fed.  276). 

A.  contracted  with  B.  to  invest  money, 
which  B.  was  to  advance  him  for  the  pur- 
pose, in  certain  lands  as  an  adventmre,  and 
to  repay  the  money,  with  legal  interest  and 
to  divide  with  B.  equally  the  profits  of  the 
speculation.  Held,  that  this  was  a  contract 
for  the  loan  of  money,  and  did  not  constitute 
the  parties  partners  inter  sese.  Smith's  Bx'r 
T.  Garth,  32  Ala.  368,  374, 

A  contract  that  A.  shall  furnish  money, 
and  B.  obtain  title  to  the  land  purchased  in 
his  own  name,  and  manage  it  for  a  com- 
mission on  sales  for  their  mutual  benefit; 
that  when  enough  land  has  been  sold  to  re- 
pay A.  his  advances,  with  interest  the  resi- 
due in  land  or  money  shall  belong,  60  per 
cent  to  A.  and  40  to  B.,  does  not  create  a 
partnership.     Blair  v.   Shaeffer  (U.   S.)   33 

Fed.  218,  223. 

t 
An  agreement  between  two  persons  for 
the  Joint  purchase  of  land  for  improvement 
and  sale,  the  money  to  be  advanced  by  one 
who  was  to  be  repaid  principal  and  interest 
with  two-thirds  of  the  profits,  and  the  loss  to 
be  borne  equally,  constitutes  a  partnership, 
and  not  simply  a  cover  for  usury  under  guise 
of  a  partnership.  Plunkett  v.  Dillon,  3  Del. 
Ch.  496,  507. 

Where,  under  a  contract  one  party  was 
to  furnish  money  and  the  other  was  to  buy 
cattle  for  market  the  party  furnishing  the 
money  to  have  his  capital  returned,  with  5 
per  cent  interest  together  with  one-half  the 
profits,  it  did  not  constitute  a  partnership. 
Adams  v.  Funk,  53  111.  219,  222,  223. 

Where  one  loans  money  to  another  to  be 
used  in  a  business  enterprise,  and  the  bor- 
rower agrees  to  pay  legal  interest  thereon 
and  one-third  of  the  profits  in  addition,  the 
lender  thereby  becomes  a  partner  as  to  a 
creditor  of  the  borrower,  whose  debt  arose 
after  a  loan  was  made  in  the  course  of  the 
business.  DiUey  v.  Abright  48  S.  W.  548, 
549,  19  Tex.  Civ.  App.  487. 

Saate— In  addition  to  rent. 

Where  a  contract  provides  that  one  of 
the  parties  shall  contribute  the  use  of  a 
theater  building,  and  is  to  pay  certain  ex- 
penses incident  to  the  use  thereof,  and  the 
other  party  shall  contribute  his  time  and 
skill  in  the  management  of  the  business,  and 
pay  a  fixed  sum  per  month  for  lighting  and 
heating  the  building,  a  fixed  sum  for  rent 
and  the  "lessor"  is  to  receive  "as  additional 
rent  one-half  of  the  net  annual  profits  accru- 
ing from  the  business  of  the  theater,"  and 
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each  party  is  to  pay  one-half  of  the  losses 
of  the  business,  this  contract  constitutes 
them  partners,  notwithstanding  that  It  uses 
the  terms  "lessor"  and  "lessee."  Leayitt  t. 
Windsor  Land  ft  Inyestment  Go.  (U.  S.)  54 
Fed.  439,  442,  443,  4  G.  G.  A.  425. 

A  lease  of  a  hotel  for  a  certain  sum  per 
year  aQd  such  additional  contingent  sum  as 
shall  equal  one-half  of  the  profits  does  not 
render  the  lessor  liable  to  third  persons  as  a 
partner  of  the  lessee  In  the  hotel  business. 
Dake  v.  Butler,  28  N.  Y.  Supp.  134,  136,  7 
Misc.  Rep.  302. 


-In  addition  to  salary  or  compen- 
sation. 

An  agreement  signed  by  W.  and  M.  re- 
cited that  the  undersigned  had  formed  a 
partnership  for  the  transaction  of  business, 
"M.  to  be  guarantied  |2,000  per  annum,  same 
to  be  and  to  come  out  of  his  half  of  the  prof- 
its; but,  should  the  one-half  profits  not 
amount  to  $2,000  In  the  year,  he  shall  not  be 
held  for  any  deficiency  In  the  salary  ac- 
count" Held,  that  It  was  a  copartnership 
agreement,  and  that  the  supposition  of  M. 
that  It  guarantied  him  a  salary  of  $2,000  a 
year,  and  half  the  profits  above  that  sum,  but 
that  he  should  not  be  liable  as  partner  for 
any  losses,  was  a  mistake  of  law,  for  which 
he  was  not  entitled  to  relief.  Woolworth  v. 
McPherson  (U.  S.)  55  Fed.  558-560. 

A  contract  reciting  that  in  consideration 
of  a  salary  of  a  certain  amount  per  annum 
paid  by  the  party  of  the  first  part  (a  firm) 
to  the  party  of  the  second  part,  and  a  further 
consideration  of  a  certain  share  In  the  net 
profits  of  the  business  of  the  firm,  the  party 
of  the  second  part. agreed  to  devote  his  time 
to  their  business  as  engineer,  is  a  contract 
of  employment,  not  of  partnership.  Porter 
V.  Gurtis,  65  N.  W.  824,  96  Iowa,  539. 

A  clerk  who,  besides  his  salary.  Is  to 
share  In  the  profits  of  a  firm,  is  not  as  to  It 
a  partner.  So,  when  sued  for  moneys  of  the 
firm  he  has  collected,  he  cannot  except  that 
he  must  be  sued  as  a  partner  for  a  settle- 
ment. St.  Victor  Y.  Daubert,  9  La.  314,  317, 
29  Am.  Dec.  447. 

A  contract  for  a  stipulated  sum  per 
month,  "and  one-half  the  profits,"  for  serv- 
ices to  be  rendered,  does  not  constitute  a 
contract  of  copartnership.  Holbrook  t. 
O'Berne,  9  N.  W.  291,  56  Iowa,  324. 

Same— In  singlo  transaction. 

A  single  special  venture,  entered  into 
by  two  persons  on  joint  account,  to  purchase 
a  tract  of  land  and  hold  it  for  sale  at  a  prof- 
it, each  agreeing  to  pay  one-half  the  pur- 
.  chase  price  and  expenses,  does  not  create  a 
partnership  in  respect  to  the  land,  but  merely 
makes  them  tenants  in  common.  Clark  v. 
Sidway,  12  Sup.  Gt  327,  330,  142  U.  &  682, 
35  L.  Ed.  1157. 


A  Joint  purchase,  with  a  view  to  a  Joint 
sale  and  a  communion  of  profit  and  loss, 
though  for  a  single  transaction,  will  consti- 
tute a  partnership.  In  re  Warren  (U.  S.)  29 
Fed.  Gas.  266,  268. 

A  partnership  may  exist  In  a  single  ship- 
ment, or  adventure;  and  persons  owning 
merchandise  in  common,  who  ship  it  on  Joint 
account  and  risk  for  sale,  are  copartners  In 
the  adventure.  260  Hogsheads  of  Molasses 
(U.  S.)  24  Fed.  Gas.  445,  447. 

There  may  be  a  partnership,  although 
one  single  transaction  only  is  contemplated 
between  the  parties.  Kayser  t.  Mongham, 
6  Pac.  803,  805,  8  Golo.  232. 

The  fact  that  t^o  or  more  persons  are 
Joined  In  a  single  adventure.  In  which  the 
profits  are  to  be  divided  equally,  does  not 
constitute  them  copartners  In  such  a  sense 
as  will  oust  a  court  of  law  of  its  Jurisdic- 
tion In  respect  thereto.  Hurley  v.  WaltoPt 
63  111.  260,  262. 

An  agreement  between  two  persons  to  en- 
ter into  a  single  transaction  of  purchase  .for 
the  purpose  of  profit  does  not  create  a  part- 
nership, so  as  to  prevent  one  from  suing  the 
other  in  assumpsit  to  recover  the  fruits  of 
their  purchase.  Galbreath  v.  Moore  (Pa.)  2 
Watts,  86. 

The  intention  of  the  parties  in  forming 
a  particular  relation  governs  in  determining 
whether  they  are  partners  or  not.  Where 
two  persons  agree  Jointly  to  secure  an  op- 
tion on  a  tract  of  land  for  the  purpose  of 
Jointly  selling  it,  and  sharing  in  the  profits 
of  the  transaction,  they  are  partners,  as  be- 
tween themselves,  as  to  that  transaction, 
and  owe  to  each  other  the  rights  and  duties 
of  that  relation,  although  the  option  may 
be  taken  in  the  name  of  one  only  of  the 
parties.  Flower  v.  Bamekoff,  25  Pac  870, 
373,  20  Or.  132,  11  L.  B.  A.  149. 

Same— Or  option  of  receivins  profit  as 
interest. 

One  who  lends  money  to  a  merchant 
to  enable  the  latter  to  carry  on  his  busi- 
ness, and  has  the  option  to  share  the  profits 
If  successful,  and,  if  not,  to  receive  back  the 
amount,  with  Interest,  Is  not  a  partner, 
where  he  has  not  elected  to  share  in  the 
profits.  Moore  v.  Walton  (U.  S.)  17  Fed. 
Gas.  708,  709. 

One  furnished  to  another  money,  for 
which  he  was  to  receive,  at  his  option,  30 
per  cent,  per  annum  or  one-third  the  net  prof- 
its; the  money  to  be  repaid  at  all  events. 
Held,  that  the  parties  were  not  partners,  es- 
pecially where  they  did  not  so  consider  them- 
selves and  the  lender  had  not  elected  to  take 
the  profits.  Williams  t.  Soutter*  7  Iowa  (7 
Clarke)  435,  445. 


PARTNERSHIP 


6201 


PARTNERSHIP 


Sharing  proflts,  Imt  not  Iommu 

An  agreement  between  two  firms  to 
divide  equally  their  net  profits,  their  busi- 
ness, however,  "to  be  conducted  entirely  sep- 
arate," neither  one  to  contribute  to  the  ex- 
penses or  losses  of  the  other,  does  not  con- 
stitute the  two  firms  partners  inter 
Mayrant  v.  Marston,  67  Ala.  463,  467. 

If  parties  agree  to  share  profits  they  are 
partners  as  to  such  profits,  although  they 
do  not  agree  to  share  In  the  losses.  Rob- 
bins  V.  Laswen,  27  IlL  (17  Peck)  866,  369. 

A  contract  under  which  two  persons  are 
to  share  the  profits  of  a  business,  but  which 
falls  to  provide  for  a  sharing  of  the  losses, 
does  not  constitute  a  partnership  inter  se. 
Winter  t.  Plpher,  64  N.  W.  663,  664,  96  Iowa, 
17. 

An  agreement  whereby  one  party  is  to 
furnish  the  capital  necessary  to  carry  on 
Hie  business.  Is  to  share  equally  in  the  prof- 
Its,  and.  In  case  of  loss.  Is  guarantied  the 
return  of  his  Investment  does  not  consti- 
tute the  parties  partners,  hence  the  rule 
of  Interest  on  overdrafts  under  partnership 
agreements  does  not  apply.  Orvls  v.  Curtlss, 
33  N.  Y.  Supp.  689,  691,  12  Misc.  Rep.  434. 

Sharing  In  the  profits,  though  not  In 
the  losses,  of  a  business,  will  render  one  lia- 
ble as  a  partner  as  to  third  persons.  Sager 
V.  Tupper,  38  Mich.  268,  266. 

Sharing  both  profits  and  losses* 

The  true  test  of  a  partnership  is  tiiat 
there  must  be  a  community  of  interest  in 
the  profits  and  losses.  Where  there  Is  nei- 
ther of  these  elements,  there  can  be  no 
partnership.  Howze  v.  Patterson,  63  Ala. 
206,  207,  26  Am.  Rep.  607;  Jones  v.  Oall, 
93  N.  G.  170,  182;  Chapman  y.  Lipscomb, 
18  S.  G.  222,  233. 

A  contract  creates  a  partnership  when 
It  provides  for  a  sharing  of  profits  and 
losses  in  a  business,  and  Imposes  the  duty 
of  accounting  between  the  parties.  Priest 
V.  Ghouteau,  12  Mo.  App.  252,  256,  affirmed 
86  Mo.  398,  66  Am.  Rep.  373;  Brown  v. 
Gook,  3  N.  H.  64,  66;  Belknap  y.  Wendell, 
21   N.    H.   a   Fost)  176,    184. 

A  mere  participation  In  profits  and  losses 
of  a  business  does  not  necessarily  constitute 
a  partnership  as  to  third  persons.  Glifton 
Y.  Howard,  1  8.  W.  26,  27,  89  Mo.  192,  68 
Am.  Rep.  97. 

An  agreement  by  which  two  persons 
undertake  to  do  a  joint  business,  to  be  car- 
ried on  In  the  name  of  one  of  them,  the 
profits  and  losses  to  be  divided  between 
them,  makes  them  partners  as  to  third  per- 
sons. Galway  v.  Nordlinger,  4  N.  T.  Supp. 
649,  660,  61  Hun,  639  (jndgment  affirmed 
Galwey  y.  Same,  121  N.  Y.  699,  24  N.  E. 
IIOO), 


Participation  In  the  profits  and  losses 
affords  the  best  test  of  an  intention  to  form 
a  partnership,  but  there  must  be  a  share  of 
losses.  Winter  v.  Plpher,  64  N.  W.  663, 
664,  96  Iowa,  17. 

A  partnership  Is  nothing  more  than  a 
community  of  Interest  between  two  or  more 
persons,  and  a  sharing  of  a  profit  and  loss 
either  In  relation  to  a  general  trade  or  a 
specific  venture.  To  constitute  a  partner- 
ship in  a  particular  purchase,  as  in  a  single 
concern,  there  must  be  either  a  joint  un- 
dertaking to  pay  or  an  agreement  to  share 
In  the  profit  and  loss.  Gumpston  y.  McNalr 
(N.  Y.)  1  Wend.  457,  463. 

Where  all  the  parties  to  an  agreement 
shared  In  the  conduct  and  risks  of  the  busi- 
ness, and  the  ultimate  division  was  to  be  of 
the  profits  as  such,  It  constituted  partnership. 
Smith  V.  Putnam,  82  N.  W.  1077,  1079,  107 
Wis.  166. 

There  must  be  an  agreement  to  partici- 
pate in  the  losses  as  well  as  the  profits  of 
the  concern.  This  communion  of  profit  and 
loss  is  what  is  essential  to  constitute  a  com- 
plete partnership  as  well  between  the  par- 
ties as  in  respect  to  strangers  who  deal 
with  them.  Beecham  y.  Dodd  (Del.)  3  Har. 
486. 

Two  mercantile  firms  mutually  agreed 
each  to  put  out  contracts  for  sale  and  de- 
livery of  produce  at  a  future  date,  the  prof- 
Its  of  such  adventures  and  losses  to  he 
equally  divided  between  the  firms.  Held, 
that  one  firm  was  liable  as  a  partner  on  a 
contract  made  and  signed  by  the  other  firm. 
Smith  Y.  Wright  (N.  Y.)  1  Abb.  Prac.  243. 

A  participation  in  the  profits  of  the  busi- 
ness, as  such,  involving  also  a  common  lia- 
bility for  losses,  unless  this  be  excluded  by 
evidence  to  the  contrary,  as  in  the  excep- 
tional cases  in  which  the  profits  are  looked 
to  as  a  means  only  of  ascertaining  the 
compensation  which  under  the  contract  is 
to  be  paid  for  the  services  of  an  employ^ 
or  some  other  specific  obligation,  seems  to 
be  the  well-settled  rule  for  determining  the 
existence  of  a  copartnership  in  the  relation 
of  its  members  to  those  who  may  deal  with 
it  and  become  members.  Mauney  v.  Oolt, 
86  N.  O.  463.  The  prominent  feature  In 
such  an  association  Is  a  common  liability 
for  losses  and  a  common  participation  in  the 
results  or  profits,  as  profits,  ascertained  aft- 
er payment  of  expenses  Incurred  in  prosecut- 
ing the  joint  business.  Day  y.  Stevens,  88 
N.  G.  83,  86,  43  Am.  Rep.  732. 

Sharins  leases  only. 

Where  several  persons  engage  In  an  em- 
terprise,  one  of  them  agreeing  to  assist  by 
advancing  money,  and  to  share  In  the  losses, 
if  any,  but  not  to  receive  any  part  of  the 
profits,  which  are  to  be  divided  among  the 
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others  exduslyely,  although  such  one  is  not 
to  be  deemed  a  partner  as  between  the  oth- 
ers and  himself,  nevertheless,  If  he  holds 
himself  out,  or  allows  himself  to  be  held 
out,  as  a  partner  to  a  third  person,  who» 
under  the  belief  that  he  is  such  enters  into 
a  contract  with  them,  he  is  liable  on  such 
contract.  Moss  ▼.  Jerome,  23  N.  Y.  Super. 
Ot  (10  Bosw.)  220,  225. 

Shariiig  sross  reoeipts. 

An  agreement  between  two  persons  that 
each  shall  furnish  a  horse  to  do  certain  work, 
and  one  do  the  work,  and  the  other  pay  all 
the  expenses,  and  divide  the  earnings  equal- 
ly, constitutes  a  partnership.  Giibank  ▼• 
Stephenson,  31  Wis.  592.  596. 

A  written  agreement  between  the  own- 
er of  land  and  another,  described  therein  as  a 
•^contract,"  to  farm  such  land,  the  latter 
to  receive  a  certalh  share  of  the  produce,  is 
not  a  lease,  but  a  contract  creating  a  part- 
nership for  carrying  on  the  farm.  Bailey  v. 
Ferguson,  39  111.  App.  91. 

An  agreement  between  two  parties  to 
farm  on  shares,  one  of  whom  is  to  expend 
a  certain  simi  in  the  farming  operations,  does 
not  constitute  a  partnership,  though  one  of 
the  parties  spoke  of  it  as  such.  Bose  y. 
Busher,  80  Md.  225,  30  Atl.  637. 

A  contract  between  agricultural  laborers 
and  their  employer  by  which  they  share 
in  the  products  of  the  farm  and  in  the  ex- 
pense of  conducting  it,  does  not  constitute 
^  partnership  between  them.  Randle  t. 
State,  49  Ala.  14. 

•  That  one  is  to  furnish  land  and  the 
other  materials  for  making  bricks, — the 
bricks,  when  made,  to  be  divided  equally, — 
and  there  is  no  agreement  as  to  profits  and 
losses,  does  not  constitute  an  agreement  of 
partnership.  La  Mont  t.  Fullam,  133  Mass. 
583. 

A  contract  whereby  one  party  is  to  fur- 
nish a  certain  number  of  laborers  to  work 
in  a  brickyard,  and  to  receive  therefor  one- 
half  of  the  bricks  made,  and  to  have  the  op- 
tion of  purchasing  a  fixed  number  at  a 
stated  price,  the  other  party  to  make  the 
brick  and  defray  all  other  expenses,  does 
not  constitute  a  partnership.  Chapman  v. 
Lipscomb,  18  S.  O.  222,  223. 

Voluntary  mninoorporated  assoetatloii. 

A  "voluntary  unincorporated  associa- 
tion," composed  of  a  great  number  of  pep- 
sons  whose  interests  are  evidenced  by  cer- 
tificates of  stock,  and  which  transacts  its 
business  and  manages  its  affairs  through 
named  trustees  with  prescribed  powers,  is 
uniformly  held  to  be  a  partnership,  subject 
to  be  sued  as  such,  and  governed  by  the 
laws   fixing   partnership  .  responsibility.     1 


Ck>ok,  Stock  &  S.  S  508.  They  are  distin- 
guishable from  "partnerships,"  as  that  term 
is  ordinarily  used,  only  in  the  respect  that 
the  death  or  withdrawal  of  one  or  more 
members  does  not  effect  a  dissolution,  and 
stock  can  be  bought  and  sold  without  affect- 
ing the  integrity  of  the  concern.  Industrial 
Lumber  Ck).  v.  Texas  Pine  Land  Ass'n,  72 
S.  W.  875,  878^  31  Tex.  Cttv.  App.  375. 

PARTNERSHIP  DEBT. 

A  partnership  debt  is  a  Joint  debt,  and 
not  joint  and  several,  and  an  action  upon  it 
must  be  Joint  Whitfield  v.  Hovey,  30  S.  G. 
117,  120,  8  S.  B.  840,  842. 

PARTNERSHIP  INTEREST* 

A  partnership  interest  is  one  owned  by 
several  persons  in  partnership,  for  partner- 
ship purposes  Civ.  Code  Cal.  1903,  S  684; 
Civ.  Code  Mont  1895,  S  1106;  Bev.  Codes  N. 
D.  1899,  I  3284;  OLt.  Code  &  D.  1903,  | 
200. 

PARTNERSHIP  PROPERTT. 

The  property  of  a  partnership  consists 
of  all  that  is  contributed  to  the  common 
stock  at  the  formation  of  the  partnership 
and  all  that  is  subsequently  acquired  there- 
by. Rev.  Codes  N.  D.  1899,  |  4373;  Civ. 
Code  S.  D.  1903,  i  1726. 


PARTRIDGE. 

Partridges  are  considered  game  birds 
within  the  law  making  it  a  misdemeanor  to 
hunt  any  game  on  the  Sabbath  Day.  Gunn 
V.  State,  15  S.  E.  458.  459,  89  Ga.  341. 


PARTY. 

See  ••Accomodated  Party*;  ••Charter  Par- 
ty";'"Competent  Party";  "Immediate 
Parties";  •'Injured  Party";  'ToUtical 
Party." 

Any  party,  see  ••Any." 

Other   party, '  see    "Other.* 

Party  "means  as  naturally  a  body  com- 
posed of  several  individuals  as  a  body  sole 
and  individually,  and  no  more.  It  every- 
where implies  unity,  but  is  properly  used 
to  signify  a  unit  composed  of  many  parts 
as  an  individual  or  one  locapable  of  division, 
actual  or  speculative,  if  such  a  one  can  be." 
As  nsed  in  a  municipal  ordinance,  which 
provides  that  ten  estimate  for  a  corporation 
contract  shall  be  verified  by  the  oath  of  the 
party  making  the  same,  the  term  is  only  sat- 
isfied in  case  of  an  estimate  made  by  a  part- 
nership by  the  oath  of  each  partner.  People 
V.  Croton  Aqueduct  Board  (N.  YO  5  Abb. 
Prac  316,  319. 
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In  school  articles  signed  by  seyeral  em- 
ployers, providing  that  "either  party"  may 
discontinue  the  school  at  the  end  of  any 
quarter,  the  term  "either  party"  means  the 
teacher  or  a  majority  of  the  employers. 
Bird  T.  Thomborgh,  40  Ky.  (1  B.  Hon.)  4,  5. 

OomtnMt  •£  nJm* 

The  word  '*party"  in  2  Key.  8t  p.  186, 
SS  8,  9,  making  Told  every  contract  for  the 
sale  of  lands  unless  subscribed  by  the  party 
to  whom  the  sale  is  to  be  made,  means  all 
the  vendors  when  more  than  one  are  includ- 
ed in  the  contract  of  sale.  Snyder  v.  Neefuss 
(N.  Y.)  58  Barb.  63,  tO. 

Sess.  Acts  1856-57,  p.  669,  providing 
that  in  all  suits  under  this  act  the  "par- 
ties" to  the  contract  shall  be  made  parties, 
means  not  only  those  persons  who  as  con- 
tracting parties  made  the  contract,  but  in- 
cludes all  those  persons  to  and  from  whom  a 
liability  arising  out  of  contract  existed;  that 
Is,  those  sustaining  the  relation  of  debtor 
and  creditor  towards  each  other,  without  re- 
gard to  how  that  relation  was  established. 
An  assignee  is  a  party  to  a  contract  by  sub- 
stitution, but  none  the  less  a  party.  Goff  v. 
Papin,  84  Mo.  177,  180. 

In  the  statute  of  frauds  requiring  a  note 
or  memorandum  to  be  made  in  writing,  and 
to  be  prescribed  by  the  parties  to  be  char- 
ged thereby,  the  term  "parties"  does  not 
necessarily  Include,  nor  can  it  be  construed 
to  include,  all  the  parties  to  the  contract 
It  is,  on  the  contrary,  limited  and  restricted 
by  qualifying  words  to  such  only  of  those 
parties  as  are  to  be  bound  and  held  charge- 
able and  legally  responsible  on  the  i:K>ntract, 
or  on  account  of  a  liability  created  by  or 
resulting  from  it  Justice  v.  Lang,  42  N.  Y. 
493,  501,  1  Am.  Rep.  576. 

The  statute  of  frauds  requiring  a  note 
or  memorandum  In  writing  of  contracts  for 
the  sale  of  goods,  etc.,  for  the  price  of  $50 
or  more  to  be  subscribed  by  the  "parties"  to 
be  charged  therewith,  is  not  to  be  construed 
as  requiring  the  memorandum  to  be  signed 
by  both  parties,  but  it  is  sufficient  if  it  be 
signed  by  the  one  against  whom  it  is  sought 
to  be  enforced.  Moran  v.  Marts,  18  Minn. 
191,  108  (Oil.  180,  182>i 

Oontraot  of  lalior. 

Within  the  provisions  of  a  statute  re- 
lating to  enticement  of  laborers,  providing 
how  the  contract  of  labor  shall  be  entered 
into,  to  wit,  duly  entered  into  between  the 
"parties"  before  one  or  more  witnesses, 
whether  such  contract  be  verbal  or  In  writ- 
ing, the  word  "parties"  means  the  person 
contracting  to  serve  and  tha  person  to  be 
served;  so  that,  where  a  parait  entered  into 
a  contract  with  another  contracting  the  serv- 
ice of  his  minor  child,  such  child  was  not  one 
of  the  parties  to  the  contract,  so  as  to  render 


a  person  liable  for  enticing  him  from  his 
service.  State  v.  Aye,  41  S.  EL  519,  520,  63 
S.  C.  458. 

Deed. 

A  deed  was  made  "between  William  Mc- 
Knight  and  Nancy,  his  wife,  of  the  first  part, 
and  James  Hardenbergh,  and  Eliza,  his  wife, 
of  the  second  part,"  and  "grants,  bargains, 
and  sells"  to  the  said  "party  of  the  second 
part,  his  heirs  and  assigns,"  the  lands,  etc., 
in  controversy.  Held,  that  the  term  "party" 
embraces  both  grantees,  and  Is  used  for  that 
purpose  with  strict  grammatical  accuracy: 
and  the  word  "his"  is  as  definite  in  Its  refer- 
ence to  only  one  of  them.  More  formally  ex- 
pressed, this  grant  would  read,  "To  the  said 
James  Hardenbergh  and  Eliza,  his. wife,  and 
to  the  heirs  and  assigns  of  the  said  James 
Hardenbergh."  Hardenbergh  v.  Harden- 
bergh, 10  N.  J.  Law  (5  Halst)  42,  48,  18  Am. 
Dec.  871. 

Hote. 

The  word  "parties,"  as  used  In  an  in- 
dorsement on  the  back  of  a  note,  as  follows: 
"Both  parties  agreed"  that  it  shall  be  left 
in  the  possession  of  another,  means  the  mak- 
er of  the  note  and  the  payee.  Hensley  v. 
Tuttle,  46  N.  E.  594,  595,  17  Ind.  App.  258. 

The  word  "parties,"  as  used  in  Act 
March  11,  1861,  S  16,  providing  that  the  hold- 
er of  any  note  or  bill  of  exchange  may  in- 
stitute one  suit  against  the  whole  or  any 
number  of  the  parties  liable  to  such  holder, 
but  the  holder  shall  not  at  any  time  insti- 
tute more  than  one  suit  on  such  note  or  bill, 
means,  as  applied  to  Joint  notes  or  bills,  all 
the  makers  as  one  party  and  all  the  indors- 
ers  as  another,  and  therefore  a  suit  and  judg- 
ment on  such  joint  note  or  bill  against  one 
maker  or  one  indorser  constitutes  a  bar  to 
any  other  suit  against  any  other  maker  or 
indorser.    Archer  v.  Helman,  21  Ind.  29,  81. 

PABTT  (In  Praotioe). 

See  "Adverse  Party^;  "Another  Party**; 
"Co-party";  "Defeated  Party";  "Defect 
of  Parties";  "Indispensable  Party"; 
••Necessary  Parties";  "New  Parties"; 
"Nominal  Party";  "Opposite  Party"; 
•'Original  Party";  "Prevailing  Par- 
ty"; "Proper  Party";  "Real  Party  in 
Interest";  "Same  Parties";  "Success- 
ful Party." 

Procheln  ami  as,  see  "Prochein  Aml.^* 

A  party  to  an  action  or  suit  is  one  who 
is  directly  interested  in  the  subject-matter 
in  issue:  who  has  a  right  to  make  a  de- 
fense, control  the  proceedings,  or  appeal  from 
the  Judgment  United  States  v.  Henderlong 
(U.  S.)  102  Fed.  2,  4;  In  re  Duchess  of  King- 
ston, 20  Howell,  St  Tr.  538;  Hunt  v.  Haven, 
52  N.  H.  162,  169;    Bobbins  v.  City  of  Chi- 
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cago^  71  U.  S.  (4  Wall.)  657,  672,  18  U  Bd. 
427;  Green  v.  Bogne,  15  Sup.  Ct.  d75,  985, 
158  U.  S.  478»  39  U  Ed.  1061;  Theller  T. 
Hershey  (U.  S.)  89  Fed.  575,  676;  Oullen  t. 
Woolverton,  47  Atl.  626,  627,  65  N.  J.  Law, 
279;  Hodde  T.  Susan,  58  Tex.  889,  893;  Haney 
V.  Brown  (Tex.)  46  S.  W.  55,  57;  Bealor  T. 
Hahn,  19  Atl.  74,  76,  132  Pa.  242;  Walker 
V.  City  of  Philadelphia,  45  Atl.  657,  195  Pa. 
168^  78  Am.  St.  Rep.  801;  State  ex  rel.  Kane 
V.  Johnson  (Mo.)  25  S.  W.  855,  857  (citing 
Qreenl.  Bv.  535);  CSty  of  Springfield  v. 
Plummer,  89  Mo.  App.  515,  531;  Boles  v. 
Smith,  37  Tenn.  (5  Sneed)  105,  107;  Wheeler 
V.  Towns,  43  N.  H.  56,  57. 

Though,  technically  speaking,  persons  to 
whose  use  a  suit  is  pending  are  not  plain- 
tiffs, yet  in  common  parlance  they  might 
with  propriety  be  both  said  to  be  parties, 
where  such  use  appears  in  the  suit.  Jame- 
SM  y.  Kelly,  4  Ky.  a  Bibb)  479,  480. 

A  i>arty  is  ordinarily  one  who  has  or 
claims  an  Interest  in  the  subject  of  an  ac- 
tion or  proceeding  instituted  to  afford  some 
relief  to  the  one  who  sets  the  law  in  motion 
against  another  person  or  persons.  Interest 
or  the  claim  of  interest  is  the  test  as  to  the 
right  to  be  a  party  to  legal  proceedings  al- 
most without  exception.  Hughes  t.  Jones, 
22  N.  B.  446,  448,  116  N.  Y.  67,  5  L.  R.  A. 
637,  15  Am.  St  Rep.  386. 

A  corporation  may  be  a  party  as  well  as 
a  natural  person.  South  Carolina  R.  Co. 
V.  McDonald,  5  Ga.  531,  535;  Citizens'  St. 
R  Co.  Y.  Shepherd  (Ind.)  59  N.  B.  349,  352; 
14^  62  N.  BL  800,  803,  29  Ind.  App.  412. 

The  word  "party"  In  a  statute  providing 
that  under  certain  Circumstances  the  court 
should  give  Judgment  for  either  party  as  the 
very  right  of  the  matter  should  seem  to  re- 
quire, meant  either  plaintiff  or  defendant, 
and  included  all  the  persons  belonging  to  the 
particular  class,  and  did  not  mean  that  a 
Judgment  which  was  entire  might  be  revers- 
ed as  to  one  defendant  and  afllrmed  as  to  the 
other.  Sheldon  y.  Quinlen  (N.  Y.)  5  Hill, 
441,443. 

Under  the  amendment  to  the  Consti- 
tution of  1857,  providing  that  the  Legislature 
shall  not  authorize  any  county,  city,  borough, 
etc.,  by  virtue  of  a  vote  of  its  citizens  or 
otherwise,  to  become  a  stockholder  in  any 
company,  or  to  obtain  money  for  or  to  loan 
its  credit  to  any  corporation,  association, 
institution,  or  party,  money  paid  to  save  a 
community  from  a  draft  is  not  obtained  for 
a  party,  but  is  a  direct  appropriation  for  a 
public  purpose,  and  raising  money  by  the 
ordinary  powers  of  borrowing  and  taxation, 
for  a  common  purpose,  affecting  the  inter- 
eats,  happiness,  and  welfare  of  a  community, 
is  not  obtaining  money  or  loaning  credit  to 
any  party,  within  the  terms  of  the  amend- 
ment   The  payment  of  bounties  to  volun- 


teers to  enable  a  borough  to  fill  its  quota 
under  a  call  for  troops  and  an  anticipated 
draft  is  a  legal  payment  as  for  a  purpose  of 
a  municipal  and  public  nature,  and  is  not 
prohibited  by  the  amendment  Speer  y. 
School  Directors  of  Borough  of  Blairsville, 
50  Pa.  (14  Wright)  150,  164. 

The  words  "person"  and  "party,"  and 
other  word  or  words  importing  the  singular 
number,  shall  be  held  to  include  firms,  com- 
panies, associations,  and  corporations.  Civ. 
Code  S.  C.  1902,  |  265;  Bates*  Ann.  St  Ohio 
1904,  S  2730. 

Olassifloatiosu 

The  Supreme  Court  of  the  United  States 
divides  parties  in  equity  suits  into  three 
different  classes:  (1)  FormaF  parties,  who 
have  no  interest  In  the  controversy  between 
the  immediate  litigants,  hue  have  such  an 
interest  in  the  subject-matter  as  may  be  con- 
venientiy  settled  in  the  suit,  and  thereby 
prevent  further  litigation;  (2)  necessary  par 
ties,  who  have  an  interest  in  the  contro- 
versy but  whose  interests  are  separable  from 
those  of  the  parties  before  the  coprt  and 
will  not  be  directly  affected  by  a  decree 
which  does  complete  and  full  Justice  between 
them;  (3)  indispensable  parties,  who  not  only 
have  an  interest  in  the  subject-matter  of 
the  controversy  but  an  interest  of  such  a 
nature  that  a  final  decree  cannot  be  made 
without  either  affecting  their  interests  or 
leaving  the  controversy  in  such  a  condition 
that  its  final  determination  may  be  wholly 
inconsistent  with  equity  and  good  conscience. 
Hicklin  v.  Marco  (U.  S.)  56  Fed.  549,  652,  6 
C.  C.  A.  10. 

Attorney  inelnded* 

The  word  "party"  in  a  statute  dhrecting 
a  thing  to  be  done  does  not  include  an  attor- 
ney, where,  from  the  nature  of  the  thing 
to  be  done,  or  the  peculiar  phraseology  of 
the  statute,  it  is  manifest  that  the  Legisla- 
ture intended  the  act  should  be  done  in  per- 
son. Yet  a  party  may  do  by  his  attorney 
whatever  he  himself  is  authorized  or  requir- 
ed to  do  in  the  prosecution  of  a  suit,  unless 
restrained  by  statute.  Ludlam  v.  Broderick, 
15  N.  J.  Law  (3  J.  S.  Green)  289,  270,  272. 

An  attorney  in  an  attachment  suit  is 
no  party  to  a  suit  there  being  only  two  par- 
ties, the  plaintiff  and  defendant.  Mantz  v. 
Hendley  (Va.)  2  Hen.  &  M.  308^  817. 

Abatement  of  suit. 

The  term  "parties,"*  as  used  In  Code 
Civ.  Proc.  S  680,  subd.  3,  providing  for  a  de- 
murrer to  a  complaint  when  there  is  an- 
other action  pQpding  between  the  same  par- 
ties for  the  same  cause,  includes  privies. 
Wetzstein  v.  Boston  &  M.  Consol.  Copper  & 
Silver  Min.  Co.,  72  Pac.  865,  866,  28  Mont 
451  (citing  Holloway  v.  Holloway,  103  Mo. 
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274^  15  S.  W.  536;  Crane  t.  Laraen,  16  Or. 
345,  15  Pac  82Q). 

Aotlon  for  oauslnc  d«atlu 

The  word  "party,"  as  used  In  the  statate 
glYlng  a  right  of  action  for  cansing  the 
death  of  a  person  where  the  party  killed 
would  have  been  entitled  to  bring  suit  for 
Injury  if  death  had  not  resulted,  does  not 
refer  to  the  party  in  any  technical  or  narrow 
sense,  but  looks  to  the  cause  of  action,  rather 
than  to  the  particular  party  whose  names  it 
might  have  reason  to  use  upon  the  record. 
The  injured  party,  though  a  married  woman, 
would  be  the  substantial  party.  The  action 
would  surviye  in  case  of  the  husband's 
death,  while  it  would  abate  in  case  of  her 
death.  She  is  the  meritorious  cause  of  ac- 
tion, however  the  husband  may  be  entitled 
to  the  fruits  of  the  litigation.  Therefore  an 
action  may  be  maintained  under  the  stat- 
utes by  one  as  administrator  of  his  deceased 
wife  whose  death  was  caused  by  defend- 
ant's negligence,  on  a  complaint  alleging  that 
decedent  left  a  surviving  mother,  who  was 
her  nearest  of  kin.  Oreen  v.  Hudson  Biver 
R.  Go.  (N.  Y.)  81  Barb.  260,  266. 

Allowaaoe  of  oosts. 

The  words  "either  party,"  as  used  In 
Rev.  St  c.  125,  i  85,  providing  that  "in  all 
cases  that  are  contested  either  at  a  probate 
court  of  original  or  appellate  Jurisdiction  the 
said  courts  respectively  may,  at  their  dis- 
cretion, award  costs  to  either  party,"  mean 
the  parties  to  the  litigation,  and  therefore 
authorise  only  the  allowing  of  costs  to  the 
parties  to  the  litigation.  Reed  v.  Reed,  25 
Me.  (12  Shep.)  242. 

Appoml. 

A  statute  providing  tiiat  the  party  de- 
manding an  appeal  shall  file  with  the  Justice 
an  affidavit  made  by  the  said  party  is  to  be 
construed  as  only  requiring  an  affidavit  by 
one  of  several  appellants.  Van  Gampen  v. 
Ribble,  17  N.  J.  Law  (2  Har.)  433,  434. 

The  word  "parties,"  in  statutes  relating 
to  appeals,  is  to  be  construed  as  meaning 
parties  to  the  Judgment,  and  not  merely  par- 
ties to  the  action.  Hogan  v.  Robh:i8on,  94 
Ind.  188,  140. 

"Party  affected,"  as  used  in  Code,  §  325, 
authorizing  any  party  affected  by  a  Judg- 
ment to  appeal,  means  only  such  persons 
as  are  technically  parties  to  the  action,  or 
their  representatives.  Martin  t.  Kanouse 
(N.  Y.)  2  Abb.  Prac.  890,  393. 

The  phrase  "a  party  to  the  proceedings" 
as  used  in  the  statute  providing  that  "from 
all  decisions  of  the  board  of  commissioners 
there  shall  be  allowed  an  appeal  by  any  per- 
son aggrieved;  but,  if  such  person  shall  not 
be  a  party  to  the  proceeding,  such  appeal 
shall   not  be  allowed   unless   he   shall   by 


•  •  •  his  affidavit  set  forth  that  he  has  an 
interest  in  the  matter  decided,"  etc.,  should 
be  construed  in  its  ordinary  legal  meaning, 
and  be  held  to  embrace  such  persons  only 
as  are  parties  in  a  legal  sense,  and  who  have 
been  made  or  have  become  such  in  some 
mode  prescribed  or  recognized  by  the  law, 
so  that  they  are  bound  by  the  proceeding. 
Robinson  v.  Vanderberg  Ck>unty  Gom'rs,  37 
Ind.  333,  335. 

Under  Rev.  Laws,  p.  640,  i  80,  and  page 
642,  S  47,  providing  that  no  appeals  shall  be 
granted  or  certioraries  allowed  unless  the 
party  demanding  the  one  or  applying  for  the 
other  shall  enter  into  bond,  etc.,  an  affidavit 
made  by  the  president,  secretary,  or  otiMr 
officer  or  agent  of  a  corporation,  where  the 
corporation  is  a  party  to  the  suit,  is,  in  legal 
contemplation,  an  affidavit  made  by  the  par- 
ty. New  Brunswick  Steamboat  &  Canal 
Transp.  Co.  v.  Baldwin*  14  N.  J.  Law  (2  J.  S. 
Green)  440,  44L 

Baakmptey* 

Rev.  St  U.  S.  i  5010,  authorising  a  party 
to  a  bankruptcy  proceeding  to  take  the  opin- 
ion of  the  district  Judge  upon  any  point  or 
matter  arising  in  the  course  of  the  proceed- 
ing, does  not  apply  to  a  witness  summoned 
before  the  register  on  the  application  of  the 
assignee  to  be  examined.  The  only  party  to 
such  proceeding  is  the  assignee.  The  law 
gives  him  the  right  to  examine  this  witness, 
and  the  witness  is  no  more  a  party  than 
if  he  were  examined  on  behalf  of  the  plain- 
tiff or  defendant  in  an  ordinary  action.  In 
re  Comstock  (U.  S.)  6  Fed.  Cas.  252,  253. 

OliallenBe  of  Jurors. 

The  term  **partyf"  within  the  meaning 
of  the  statute  giving  each  party  to  a  civil, 
suit  the  right  to  a  certain  number  of  per- 
emptory challenges,  cannot  be  construed  to 
mean  "persons,"  and  therefore  several  plain- 
tiffs or  defendants  in  an  action  must  Join  in 
exercising  such  right  Hargrave  v.  Vaughn, 
18  S.  W.  685,  82  Tex.  347;  People  v.  O'Laugh- 
lin,  1  Pac.  668,  655,  3  Utah,  133. 

The  "parties  litigant,"  within  the  mean- 
ing of  a  statute  determining  the  number  of 
challenges  permitted  to  each  party  litigant 
in  a  dvil  action,  means  the  antagonistic 
sides  of  the  controversy.  If  there  be  a 
plurality  of  plaintiffs,  they  are  all  only  one 
party  litigant;  so  a  plurality  of  defendants 
constitutes  one,  and  but  one,  party  litigant 
Cumberland  Telephone  &  Telegraph  Co.  v. 
Ware's  Adm'x  (Ky.)  74  S.  W.  289,  292. 

Where,  In  an  action  to  recover  lands,  de- 
fendant impleaded  his  co-defendant  on  his 
warranty  of  title  and  prayed  a  Judgment 
against  him  and  such  defendant  denied  lia- 
bility on  the  ground  that  he  had  received 
no  consideration  for  the  land,  the  parties 
defendant,  though  they  had  a  common  in- 
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erest  to  defeat,  were  varying  on  the  iasne 
of  fact  as  between  tbemselves,  and  were 
therefore  entitled  to  six  peremptory  chal- 
lenges,  under  Rev.  St  art  3213,  declaring 
that  each  party  to  a  civil  suit  in  the  district 
shall  he  entitled  to  six  peremptory  chal- 
lenges. Waggoner  y.  Dodaon»  69  S.  W.  093, 
994,  96  Ten,  6. 

Undoubtedly,  when  sereral  defendants 
In  a  civil  action  Join  in  their  defense,  or, 
severing  in  their  answers,  set  out  but  one 
defense,  common  to  them  all,  they  constitute 
one  party,  limited  to  the  statutory  number 
of  challenges  given  to  a  party.  But  when 
their  defenses  are  essentially  different— es- 
pecially when  these  are  hostile— defendants 
must  necessarily  sever  in  their  answers;  and, 
as  each  has  a  distinct  issue  to  maintain,  we 
think  that  each  is  to  be  considered  a  party, 
within  the  meaning  of  Rev.  St  c.  118,  S  37, 
providing  that  on  the  trial  of  any  civil  case 
each  party  shall  be  entitled  to  three  peremp- 
tory challenges.  Hundhausen  v.  Atkins,  36 
Wis.  518,  528. 

Rev.  St  c.  82,  I  74*  gives  to  each  **party'* 
in  criminal  cases  not  capital  two  peremptory 
challenges,  while  In  capital  cases  each  **per- 
son"  is  entitled  to  his  peremptory  chal- 
lenges. Held  that,  where  there  are  several 
defendants  jointly  Indicted  and  tried  for  an 
offense  not  capital,  they  are  entitled  to  two 
challenges  Jointly,  and  no  more,  and  that  if 
they  do  not  agree  upon  the  persons  to  whom 
they  win  object  th^  lose  their  challenge. 
State  V.  Oady,  14  Atl.  940,  941,  80  Me.  413. 

Under  Rev.  St.  p.  781,  c.  110,  S  49,  pro- 
viding that  in  civil  actions  each  party  shall 
be  entitled  to  challenge  three  jurors  without 
showing  cause  for  such  challenge,  in  a  pro- 
ceeding by  a  city  for  the  confirmation  of  a 
special  assessment  all  the  property  owners 
appearing  and  opposing  the  application  when 
tried  as  one  case  are  to  be  treated  as  but  one 
party,  and  are  entitled  to  but  three  peremp- 
tory challenges.  Gordon  v.  City  of  Chicago 
(111.)  66  N.  E.  823,  201  111.  623. 

In  construing  Rev.  St  1874,  c.  110,  S  49,  p. 
781,  providing  that  "in  all  civil  actions  each 
party  shall  be  entitled  to  a  challenge  of  three 
jurors,  without  showing  cause  for  such  chal- 
lenge," this  court  in  Cadwallader  v.  Harris, 
76  111.  370,  held  that  the  word  '•party," 
when  applied  to  the  defendant,  can  only 
mean  the  person  or  persons  named  as  defend- 
ant or  defendants  in  the  Judgment  The  defi- 
nition given  to  the  word  by  lexicographers  is 
a  plurality  of  persons — as,  a  political  party; 
a  select  company  Invited  to  an  entertain- 
ment; a  company  made  up  for  a  given  occa- 
sion; In  military  affairs,  a  detachment  or  a 
small  number  of  troops,  etc  Thus  it  is 
seen  that  the  word  is  applied  as  well  to  a 
number  of  persons  as  to  a  single  individual ; 
and  under  such  statute  the  word  **party"  rep- 
resents all  the  persons  who  may  be  plaintiffs 


or  defendants.    Schmidt  v.  Chicago  4  K.  W. 
Ry.  Co.,  83  111.  405,  408. 

Chmng»  of  wmmrnm. 

In  the  statute  providing  that  a  change 
of  venue  shall  be  granted  upon  the  applica- 
tion of  either  party,  the  term  "party"  means 
all  the  parUes  on  one  side  collectively.  Pet- 
ers V.  Banta,  22  N.  B.  95,  97,  120  Ind.  416; 
Leavell  v.  States  44  N.  B.  687,  691,  16  Ind. 
App.  72. 

The  word  "party"  In  the  statute  provid- 
ing that  a  change  of  venue  may  be  made 
whenever  "any  party  in  any  civil  action 
shall  apply,"  etc,  signifies  all  of  the  defend- 
ants or  all  of  the  parties  plaintiff  in  the 
action.  The  statute  gives  the  right  to  a 
party  plaintiff  or  defendant  not  to  one  of 
several  plaintiffs  or  defendants.  Changes  of 
venue  may  sometimes  be  hard  on  the  oppo- 
site party.  They  might  be  hard  on  both 
parties  if  they  should  go  on  the  application 
of  a  single  plaintiff  or  defendant  where 
there  are  several,  against  the  will  of  his  co- 
plaintiffs  or  codefendanta  It  Is  true  that 
we  have  held  that  each  of  several  defend- 
ants severing  in  their  pleadings  and  setting 
up  different  defenses  is  to  be  considered  a 
party  within  the  meaning  of  Rev.  St  c  118, 
§  37,  for  the  purpose  of  challenging  jurors, 
but  none  of  the  reasons  applying  in  that 
instance  are  sufiScient  to  overcome  the  diflS- 
culties  in  this,  and  there  Is  no  rule  of  con- 
struction requiring  the  same  meaning  to  be 
given  to  the  same  word  used  in  different 
connections  In  different  statutes.  We  must 
give  as  reasonable  a  construction  to  the  word 
"party"  as  to  any  other  word  in  view  of  the 
connection  In  which  it  is  used,  and  as  often 
as  it  occurs.  Rupp  v.  Swineford,  40  Wis. 
28,80. 

The  term  '"party,**  as  employed  in  Const 
1867,  art.  4,  {  8,  authorizing  a  change  of 
venue  '*whenever  any  party  to  the  cause" 
shall  make  a  suggestion  in  writing,  etc, 
when  applied  to  civil  cases,  where  there  can 
be  no  severance,  must  be  taken  in  a  collect- 
ive and  representative  sense,  and  where 
there  are  more  persons  than  one  as  plaintiffs 
or  defendants,  all  applications  to  remove 
must  be  taken  as  made  on  behalf  of  all  the 
persons  constituting  the  party  plaintiffs  or 
defendants,  as  the  case  may  be.  In  a  suit 
at  law  all  the  plaintiffs  and  all  the  defend- 
ants have  the  same  interests,  the  former  to 
sustain  and  the  latter  to  defeat  the  action. 
But  In  equity  it  is  not  unfrequent  that  a  de- 
fendant has  a  common  Interest  with  the  com- 
plainant, and  the  interests  of  the  several 
defendants  are  often  adverse;  and  as  the 
parties  in  equity,  and  especially  in  cred- 
itors' bills,  are  very  numerous,  it  would 
frequently  happen  that  if  any  party  could, 
under  the  statute,  obtain  a  change  of  venue, 
a  cause  would  travel  all  through  the  state, 
and  never  be  terminated,  so  that  the  fore- 
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going  proYlsion  of  the  Ck)n8titu;tioi]i  cannot 
be  80  construed  as  to  authorize  the  removal 
in  an  equity  case.  Ck)oke  t.  Ck>oke,  41  Md. 
362,  369. 

The  word  '^arty,'*  as  uaed  in  the  stat- 
utes permitting  a  change  of  venue,  but  de- 
claring that  only  one  change  shall  be  grant- 
ed to  the  same  party  from  the  county  and 
only  one  from  the  judge,  means  a  person  or 
corporation,  and  refers  either  to  plaintiff  or 
defendant  in  the  cause.  Citizens*  St  Ry. 
Go.  V.  Shepherd  (Ind.)  59  N.  B.  349,  862.  In 
a  statute  providing  that  only  one  change  of 
venue  shall  be  granted  to  the  same  party 
from  the  county,  and  only  one  from  the 
Judge,  the  term  "party"  means  a  person  or 
corporation,  and  refers  to  either  a  plaintiff 
or  a  defendant  in  the  cause.  Citizens'  Street 
R.  Co.  V.  Shepherd,  62  N.  B.  300-303,  29 
Ind.  App.  412. 

OonolnsiTeiieM  of  JudcBieiit  or  deeroo. 

The  conclusive  effect  of  judgments  re- 
specting the  same  cause  of  action  and  be- 
tween the  same  parties  rests  upon  the  just 
and  expedient  axiom  that  it  is  for  the  inter- 
est of  the  community  that  a  limit  should 
be  opposed  to  the  continuance  of  litigation, 
and  that  the  same  cause  of  action  should 
not  be  brought  twice  to  a  final  determina- 
tion. "Parties,**  in  that  connection,  include 
all  who  are  directly  interested  in  the  sub- 
ject-matter, and  who  had  a  right  to  make 
defense,  control  the  proceedings,  examine 
and  cross-examine  witnesses  and  appeal 
from  the  Judgment  Robblns  v.  City  of  Chi- 
cago, 71  U.  S.  (4  Wall.)  657,672,  18  L.  Ed.  427 ; 
State  ex  rel.  Kane  v.  Johnson,  27  S.  W.  399, 
402,  123  Mo.  43;  Douthitt  v.  MacClusky,  40 
Pac.  186,  189,  11  Wash.  601;  Burr  v.  Big- 
ler  (N.  Y.)  16  Abb.  Prac.  177,  183;  Bates 
T.  Stanton,  8  N.  Y.  Super.  Ct  (1  Duer)  79,  87. 

The  term  "parties,**  as  used  in  a  state- 
ment that  Judgments  are  conclusive  between 
parties  and  privies,  includes  all  directly  in- 
terested in  the  subject-matter  who  have  a 
right  to  defend  or  control  the  proceedings  on 
appeal;  and  courts  will  even  look  beyond 
nominal  parties,  and  treat  as  the  real  party 
him  whose  interests  are  involved  in  the  is- 
sue, and  hold  him  concluded  by  any  Judg- 
ment that  may  be  rendered.  Strayer  v. 
Johnson,  1  Atl.  222,  224,  110  Pa.  21. 

Parties  to  a  decree,  who  are  concluded 
thereby,  are  those  only  who  are  known  as 
such  in  the  record,  and  are  properly  served 
with  process  or  enter  their  appearance. 
Orthwein  v.  Thomas,  21  N.  E.  430.  435,  127 
111.  554,  4  L.  R  A.  434,  11  Am.  St  Rep.  159. 

Under  the  term  "parties"  the  law  in- 
cludes all  who  are  interested  in  the  subject- 
matter  of  litigation,  who  will  be  gainers  or 
losers  in  its  result,  and  for  or  against  whom 
the  record  of  the  fonner  proceeding  may  be 
adduced  in   another  trial   as   res  Judicata. 


Hartford  BMre  Ins.  Co.  T.   King,  73  S.   W. 
71,  73,  81  Tex.  Civ.  App.  636. 

"Parties"  Include  not  only  those  whose 
names  appear  upon  the  record,  but  all  oth- 
ers who  participate  in  the  litigation  by  em- 
ploying counsel,  or  by  contributing  towards 
expenses  therefor,  or  who  in  any  matter 
have  such  control  thereof  as  to  be  entitled 
to  direct  the  course  of  proceedings  therein. 
Theller  v.  Hershey  (U.  S.)  89  Fed.  575.  576. 

Those  are  held  to  be  parties,  so  as  to  be 
bound  by  the  Judgment  rendered,  who  have 
a  right  to  control  the  proceedings,  to  make 
defense,  to  adduce  and  cross-examine  the 
witnesses,  and  to  appeal  from  the  decision, 
if  any  appeal  lies.  The  courts  will  look  be- 
yond the  nominal  party,  and  treat  as  the 
real  party  him  whose  interests  are  involved 
in  the  issue,  and  who  conducts  and  controls 
the  action  or  defense,  and  will  hold  him 
concluded  by  any  Judgment  that  may  be  ren- 
dered. Bachelder  v.  Brown,  11  N.  W.  200, 
201,  47   Mich.  366. 

In  McKinzie  v.  Baltimore  &  O.  R  Co., 
28  Md.  161,  which  was  action  of  replevin, 
the  court,  in  speaking  of  the  rule  that  a 
Judgment,  to  operate  as  an  estoppel,  must 
be  upon  the  same  subject-matter  and  be- 
tween the  same  parties,  said  "that  the 
term  ^parties*  is  not  restricted  to  those  who 
appear  as  plaintiff  and  defendant  upon  the 
record.  It  includes  those  who  are  directly 
interested  in  the  subject-matter  of  the  suit, 
knew  of  its  pendency,  and  have  the  right  to 
control  and  direct  or  defend  it;  or,  as  was 
said  in  Albert  v.  Hamilton,  25  Atl.  341, 
76  Md.  304,  persons  who  are  directly  interest- 
ed in  the  suit,  and  have  knowledge  of  its 
pendency,  and  who  refuse  or  neglect  to  ap- 
pear and  avail  themselves  of  their  rights, 
are  concluded  by  the  prbceedlngs  as  effectu- 
ally as  if  they  were  parties  named  on  the 
record.*'  Fetterhoff  v.  Sheridan,  51  Aa  123, 
125,  94  Md.  445. 

A  suit  was  brought  against  several  as 
partners  in  the  steamship  business  to  recov- 
er damages  for  the  infringement  of  a  patent 
and  for  an  injunction.  While  the  action  was 
pending  they  sold  out  their  business,  ships, 
and  property  to  a  corporation,  which  as- 
sumed all  their  debts  and  liabilities.  After 
the  sale  the  corporation  was  not  made  a 
party  to  the  suit  but  the  suit  progressed, 
and  an  injunction  was  granted.  Held,  that 
the  corporation,  not  having  been  a  party, 
was  not  bound  by  the  injunction.  Bate  Re- 
frigerator Co.  V.  Gillett  (U.  S.)  30  Fed.  685, 
687. 

Where  a  Judgment  is  rendered  against 
a  county,  city,  or  town  in  its  corporate  name, 
or  against  a  board  or  officer  representing  the 
municipality,  in  the  absence  of  fraud  or 
collusion  it  will  bind  the  citizens  or  tax- 
payers.    This  is  on  the  principle  that  they 
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are  represented  In  the  litigation  by  agencies 
authorized  to  speak  for  them,  and  to  protect 
their  Interests.  So  where,  after  the  com- 
mon council  of  a  city  has  reconsidered  and 
postponed  Indefinitely  a  resolution  directing 
a  public  improvement  to  be  made,  a  court 
of  competent  jurisdiction  grants  a  peremp- 
tory writ  of  mandamus  on  application  of 
some  of  the  property  owners  compelling  the 
proper  officers  to  proceed  on  the  resolution 
and  award  the  contract,  other  property 
owners  cannot,  after  the  contract  has  been 
awarded  and  the  work  done,  collaterally  at- 
tack the  judgment  holding  the  resolution  val- 
id and  still  binding,  though  they  may  not 
have  been  parties  to  the  record  by  name 
in  the  mandamus  proceedings,  since  as  tax- 
payers they  were  represented  therein  by  the 
dty  through  Its  officers.  Ashton  v.  Roches- 
ter, 30  N.  B.  065,  967,  133  N.  Y.  187,  28  Am. 
St  Rep.  619. 

Oximiaal  proseention* 

"The  parties  to  a  criminal  action  are 
the  people  on  one  end  and  the  defendant  on 
the  other,  and  where  the  record  In  the  crim- 
inal case  shows  that  the  parties  and  their 
attorneys  appear  at  every  stage  of  the  pro- 
ceeding it  must  be  presumed  that  the  de- 
fendant was  personally  present"  People  v. 
Jung  Qung  Sing,  11  Pac.  756,  757,  70  OaL 
469. 

The  fact  that  Comp.  Laws,  §  5858,  pro- 
vides that  no  prosecution  for  adultery  shall 
be  commenced  but  on  the  complaint  of  the 
husband  or  wife,  does  not  make  the  com- 
plainant in  such  a  case  a  party  to  the  pros- 
ecution. The  complainant  is  no  more  than 
a  complaining  witness;  the  people  and  de- 
fendant are  the  only  parties  to  the  case. 
Parsons  v.  People,  21  Mich.  509,  514. 

Ezaa&inatioa  «■  witness. 

The  word  **party,"  as  used  in  Code,  i 
390,  declaring  that  a  party  to  an  action  may 
be  examined  as  a  witness  at  the  Instance 
of  the  adverse  party,  means  one  who  appears 
on  the  record  as  such,  and  hence,  where  the 
nominal  defendant  was  the  president  of  an 
unincorporated  company,  and  the  demand 
was  against  the  company  only,  he  might  be 
required  to  submit  to  an  examination. 
Woods  v.  De  Flganlere  (N.  Y.)  16  Abb.  Prac. 
1,  4;  Id.,  24  N.  Y.  Super.  Ot  (1  Rob.)  607, 
610. 

"Parties,"  under  the  Code  of  Civil  Proce- 
dure, means  only  such  persons  as  are  par- 
ties to  the  record  as  either  plaintiff  or  de- 
fendant The  term  Includes  corporations. 
They  are  persons  as  against  the  opposite 
party.  In  the  absence  of  authority,  it  would 
seem  plain  that  the  term  "party"  would  not 
Include  a  director  in  a  corporation.  He  is 
not  the  party  to  the  proceeding.  He  can 
make  no  admission  to  bind  the  corporation 
as  a  party.    He  is  simply  a  witness.    He 


may  verify  the  pleadings,  but  this  is  by  e:^- 
press  statute.  He  Is  permitted  to  verify  the 
answer  because  he  Is  an  officer  of  the  party, 
and  the  party  is  Incapable  to  make  an  affi- 
davit So  that  the  term  as  used  in  Code 
Civ.  Proc,  relating  to  the  examination  of 
parties  to  an  action  before  trial,  does  not 
include  the  agents,  directors,  or  officers  of  a 
corporation  as  parties  thereto.  People  v. 
Mutual  Gas  Light  Co.  (N.  Y.)  14  Hun,  157, 
158. 

The  term  "party,"  as  used  in  Prac  Act 
§  159  (Revision,  1874),  providing  that  any 
"party  to  an  action"  in  the  supreme  or  cir- 
cuit court  may  be  examined  as  a  witness  at 
the  Instance  of  any  adverse  party  or  parties 
after  issue  joined,  means  a  party  to  the  rec- 
ord, and  hence,  where  a  corporation  alone  is 
a  defendant,  and  has  no  officer  thereof,  it 
may  be  examined  under  the  statute  at  the 
instance  of  the  plaintiff.  Apperson  v.  Mu- 
tual Ben.  Life  Ins.  Co.,  88  N.  J.  Law  (9 
Vroom)  272,  273. 

Jnrisdiotion. 

It  may  be  laid  down  as  a  rule  which  ad- 
mits of  no  exception  that  in  all  cases  where 
jurisdiction  depends  on  the  party  It  is  the 
party  named  in  the  record.  Osbom  v.  Bank 
of  United  States,  22  U.  S.  (9  Wheat)  738,  6 
L.  Ed.  204.  In  a  case  where  the  chief  mag- 
istrate of  a  state  is  sued,  not  by  his  name, 
but  by  his  style  of  office,  and  the  claim 
made  on  him  is  entirely  In  his  official  char- 
acter, the  state  itself  may  be  considered  a 
party  in  the  record.  State  of  Georgia  v. 
Madrazo,  26  U.  S.  (1  Pet)  110,  121,  7  L.  Bd. 
78. 

Hezt  friend* 

A  person  acting  as  the  next  friend  of 
minors  in  a  suit  is  not  such  a  party  to  the 
suit  that  his  admissions' or  declarations  out 
of  court  should  be  received,  except  on  prop- 
er foundation,  to  impeach  him  as  a  witness. 
Buck  V.  Maddock,  47  N.  E.  208,  167  lU.  219. 

The  next  friend  of  an  infant  is  neither 
the  agent  nor  attorney  for  his  ward.  An 
agent  or  attorney  derives  his  authority  as- 
such  from  his  principal,  and  an  Infant  can- 
not appoint  an  agent  and  empower  him  to  do 
an  act  which  in  contemplation  of  law  he  is 
himself  incapable  of  doing.  The  next  friend 
does  not  derive  his  authority  from  the  in- 
fant, and  his  office  does  not  rest  on  such 
authority,  either  express  or  implied.  The 
next  friend  derives  his  authority  from  the 
court  which  appoints  him,  and,  as  lie  is  ap- 
pointed to  institute  and  conduct  the  suit, 
it  follows  that  he  has  authority  to  do  every 
act  which  the  Interest  of  the  Infant  de- 
mands and  the  law  authorizes.  It  Is  because 
the  law  regards  an  Infant  incapable  of  con- 
ducting a  lawsuit  in  his  own  behalf  that  it 
has  made  provision  for  the  appointment  of  a 
next  friend  to  act  for  him.    The  next  friend 
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is  a  party  within  Bey.  St.  1889,  i  2261,  re- 
quiring the  application  for  a  change  of 
venue  to  be  made  by  the  party.  Ramlng 
T.  MetropoUtan  St  By.  Oo.,  57  &  W.  268, 
275,  157  Ma  477. 

The  prochein  ami  or  next  friend  la  not 
a  technical  party  to  the  cause,  but  he  Is  a 
party  within  the  meaning  and  contemplation 
of  the  Constitution  and  the  acts  of  the  As- 
sembly '"relating  to  the  removal  of  causes,*' 
and  therefore  capable  of  making  the  affi- 
davit and  suggestion  for  removal  And  we 
can  see  no  reason  why  a  guardian  ad  litem 
should  not  be  so  far  considered  a  party  to 
the  suit  as  to  have  the  right  of  appeal  on 
behalf  of  the  Infants  for  the  purpose  of  pro- 
tecting or  advancing  their  Interests;  other- 
wise^ not  being  themselves  able  or  compe- 
tent, in  contemplation  of  law,  to  take  any 
step  in  the  cause,  they  would  be  compelled, 
in  the  absence,  as  here,  of  a  regularly  ap- 
pointed guardian,  to  submit,  however  unjust 
or  oppressive  a  judgment  or  decree  might 
be.  Thomas  v.  Safe-Deposit  ft  Trust  Co., 
23  Atl.  8,  4,  73  Md.  451. 

Objeetins  to  Juror* 

The  term  "party,**  as  used  in  Rev.  8t 
c.  82,  §  88,  providing  that  If  a  party  knows 
any  objection  to  a  juror  in  season  to  pro- 
pose it  before  trial,  and  omits  to  do  so,  he 
shall  not  afterwards  make  it  unless  by  leave 
of  court,  Includes  the  attorney  of  the  party 
as  well  as  the  party  himself.  Brown  t. 
Beed,  16  Atl.  504,  505,  81  Me.  15& 

Productton  of  iMoks  Imd  papers. 

A  grantor  In  whose  name  ejectment  is 
prosecuted  by  his  grantee  under  Code  Civ. 
Proc.  1 1501,  is  not  a  party  to  the  action  who 
may  be  compelled  to  produce  books  and  pa- 
pers under  section  803.  The  grantee,  and 
not  the  grantor,  is  the  real  party.  Adriance 
V.  Sanders  (N.  Y.)  11  Abb.  N.  a  422. 

Qnallfleation  of  Jndiro. 

When  a  corporation  sues  or  is  sued,  a 
stockholder  thereof  Is  in  no  sense  a  party  to 
the  suit,  so  as  to  disqualify  the  judge  be- 
cause a  relative  to  such  stockholder.  Lewis 
V.  HUlsboto  Roller  Mill  Co.  (Tex.)  23  &  W. 
33a 

Where  a  statute  declared  tiiat  a  Justice 
of  the  peace  should  not  have  jurisdiction  of 
a  case  when  related  within  the  foiuth  degree 
by  affinity  or  consanguinity  to  either  of  the 
parties,  in  a  suit  by  a  corporation  it  was  no 
valid  objection  to  the  jurisdiction  of  the 
justice  that  he  was  related  to  a  stockholder, 
since,  although  it  may  be  correct  to  treat  the 
members  of  a  corporation  as  parties  to  a 
cause  to  which  the  corporation  is  a  party, 
it  Is  not  proper  to  consider  the  stockholders 
parties  for  all  purposes.  Searsbnrg  Turn- 
pike Co.  T.  Cntier,  6  Y t  815,  32a 


The  word  •'party,'*  as  used  in  Code  Civ. 
Proc.  §  170,  providing  that  no  justice,  judge, 
or  justice  of  the  peace  shall  sit  or  act  in  any 
action  or  proceeding  to  which  he  is  a  party, 
or  when  be  Is  related  to  either  party  by 
consanguinity  or  affinity,  is  not  confined  to 
the  parties  to  the  record  by  name,  but  in- 
cludes all  persons  represented  by  parties 
to  the  record.  Therefore  in  an  action  by  an 
alleged  daughter  of  a  decedent  to  revoke  let- 
ters of  administration  granted  to  decedent's 
grandnephew  the  sons  of  a  judge  who  have 
contracted  to  try  the  case  for  the  nephew  on 
condition  of  receiving  one-fourth  of  the  es- 
tate if  they  succeed  are  parties  within  the 
spirit  of  the  section,  and  their  father  cannot 
act  as  judge.  Howell  v.  Budd,  27  Pac.  747, 
750,  91  Oal.  342. 

The  word  •'party,"  as  used  in  Code,  | 
2637,  providing  that  no  judge  shall  sit  in 
any  proceeding  in  which  he  is  related  to 
either  party  within  the  fourth  degree  of 
consanguinity  or  affinity.  Includes  not  only 
the  parties  to  the  record,  but  any  person 
interested  in  the  judgment  or  decree.  There- 
fore a  judge  of  a  probate  court  is  disquali- 
fied from  determining  the  settlement  of  an 
administrator's  accouht,  where  the  judge's 
cousin  is  a  surety  on  the  administrator's 
bond;  a  bondsman,  though  not  a  party  to 
the  record,  being  a  party  in  interest  Crook 
V.  Newborg,  27  South.  432,  433,  124  Ala.  479, 
82  Am.  St  Rep.  190. 

Rev.  St  p.  275,  S  2,  enacts  that  no  judge 
of  any  court  shall  sit  in  any  cause  in  which 
he  would  be  excluded  from  being  a  juror 
by  reason  of  consanguinity  or  affinity  to 
either  of  the  parties.  Held,  that -where  an 
overseer  of  the  poor  commenced  proceed- 
ings before  a  justice  who  was  his  son-lo- 
law,  and  whose  wife  was  still  living,  which 
justice  associated  another  with  himself,  the* 
overseer  was  a  party  in  such  sense  that  the 
proceedings  were  void.  Rivenburgh  v.  Hen- 
(N.  Y.)  4  Lans.  208,  209. 


The  word  "party,"  as  used  in  a  statute 
providing  that  no  judge  shall  be  permitted 
to  sit  In  any  cause  in  which  he  was  pecu- 
niarily Interested  or  related  to  either  party 
within  the  fourth  degree  of  consanguinity 
or  affinity,  will  not  be  construed  in  the  tech- 
nical and  narrow  meaning  of  one  who  Is  a 
party  to  the  record,  and  absolutely  bound  by 
the  Judgment,  but  in  the  more  liberal  sense 
of  including  any  one  pecuniarily  Interested 
in  the  result  of  the  case.  Thus  a  judge  who 
is  related  within  the  fourth  degree  of  con- 
sanguinity or  affinity  to  counsel  for  the  ap- 
plicant in  an  application  for  alimony  is  dis- 
qualified from  presiding  in  the  case.  Rob- 
erts V.  Roberts,  41  S.  E.  616,  617,  115  Ga. 
259,  90  Am.  St  Rep.  108. 

Const  art  5, 1 11,  declares  that  no  Judge 
shall  sit  In  any  case  wherein  he  may  be  in- 
terested, or  where  either  of  the  parties  may 
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De  connected  with  him  by  affinity  or  con- 
sanguinity within  soch  degree  as  may  be  pre- 
scribed by  law.  Held,  that  the  word  '"party^ 
la  a  technical  word,  having  a  precise  meaning 
In  legal  parlance,  meaning  to  or  for,  by  or 
against  whom  a  suit  la  brought,  whether  at 
law  or  In  equity,  a  party  plaintiff  or  defend- 
ant, whether  composed  of  one  or  more  in- 
divldnals,  and  whether  natural  or  legal  per- 
son; and  hence  It  does  not  include  an  attor- 
ney, and  a  judge  is  not  disqualified  because 
his  brother,  who  Is  attorney  for  one  of  the 
parties,  is  contingently  Interested  In  the  re- 
sult Winston  V.  Biasterson,  27  8.  W.  768, 
87  Tex.  200. 

A  surety  on  a  claimant's  bond  In  pro- 
ceedings for  the  trial  of  the  right  of  prop- 
erty Is  In  legal  contemplation  such  a  party 
to  the  cause  as  that  his  relationship  within 
the  prohibited  degrees  to  the  magistrate  be- 
fore whom  the  case  is  pending  will  dis- 
qualify the  magistrate  from  trying  the  case. 
Hodde  T.  Susan,  58  Tex.  889,  393. 

Within  the  meaning  of  a  statute  (Code, 
I  540)  proYiding  that  no  Judge  can  sit  In  any 
cause  in  which  he  Is  related  to  either  party 
within  the  fourth  degree  of  consanguinity 
or  affinity,  a  judge  who  was  related  within 
the  fourth  degree  to  the  person  whom  the 
defendant  in  a  criminal  case  Is  charged  with 
having  murdered  is  not  related  to  either  par- 
ty to  the  action.  Gill  y.  State,  61  Ala.  109, 
171. 

Reaurral  of  eavso. 

The  word  "party,**  as  used  to  the  Re- 
moval Act  (Act  Cong.  March  3,  1875,  c.  137 
[U.  a  Ck>mp.  St.  1901,  p.  509])  i  2,  cl.  1, 
means  all  jointly  on  the  one  side  or  the  oth- 
er. Mutual  Life  Ins.  Co.  v.  Champlln  (U. 
S.)  21  Fed.  85,  90. 

A  party  defendant  to  an  action  within 
the  meaning  of  the  removal  act  is  one  who 
Is  named  as  such,  and  appears  In  the  record 
as  a  defendant  at  the  time  the  writ  of  re- 
moval exists.  Walker  v.  Richards  (U.  S.) 
55  Fed.  129,  130. 

The  prochein  ami  or  next  friend  Is  not 
a  technical  party  to  the  cause,  but  he  is  a 
party  within  the  meaning  and  contemplation 
of  the  Constitution  and  the  Acts  of  the  As- 
sembly "relating  to  the  removal  of  causes," 
and  therefore  capable  of  making  the  affi- 
davit and  suggestion  for  removal.  And  we 
can  see  no  reason  why  a  guardian  ad  litem 
should  not  be  so  far  considered  a  party  to 
the  suit  as  to  have  the  right  of  appeal  on 
behalf  of  the  Infants  for  the  purpose  of 
protecting  or  advancing  their  Interests;  oth- 
erwise, not  being  themselves  able  or  com- 
petent, to  contemplation  of  law,  to  take  any 
step  In  the  cause,  they  would  be  compelled, 
in  the  absence,  as  here,  of  a  regularly  ap- 
pointed guardian,  to  submit,  however  unjust 


or  oppressive  a  judgment  or  decree  might 
be.  Thomas  v.  Safe-Deposit  ft  Trust  Go* 
23  AU.  3,  4,  78  Md.  461. 

See«rlty  for  •••ts. 

The  word  "party**  Is  held  to  be  qmony- 
mous  with  the  word  "plaintiff,"  as  used  to 
Sayles'  CSv.  St  art  1436,  provldtog  that  the 
platotlff  to  any  civil  suit  may  be  ruled  to 
give  security  for  the  costs.  Gulf,  G.  &  S. 
Rj.  Go.  V.  Scott  (Tex.)  28  S.  W.  457,  458. 

The  word  "party**  to  the  statute  requlr- 
tog  writs  in  suits  to  which  a  sheriff  or  his 
deputy  is  a  party  to  be  served  by  a  coroner, 
means  a  party  of  record,  and  not  a  mere 
party  to  toterest  Douglass  v.  Gardner,  63 
Me.  462,  464;  Walker  t.  Hill,  21  Me.  (8 
Shop.)  481,  482. 

The  tenn  "party,**  as  used  to  Rev.  St 
Mton.  p.  456,  |  47,  providing  that  summons 
may  be  served  by  the  sheriff  or  by  any  other 
person  "not  a  party  to  the  action,"  extends 
only  to  parties  named  to  the  proceedings, 
and  not  to  a  party  of  toterest  whose  name 
does  not  appear.  Owens  t.  Gotiian  (U.  8.) 
18  Fed.  Gas.  927,  92& 

In  the  statute  provldtog  '^at  the  cor- 
oner shall  serve  all  writs,  etc.,  when  the 
sheriff  or  either  of  his  deputies  shall  be  a 
party,"  the  word  "party"  is  unquestionably 
a  technical  word,  and  has  a  precise  meaning 
to  legal  parlance.  By  it  Is  understood  he 
or  they  by  or  against  whom  a  suit  is  brought 
whether  at  law  or  to  equity,  the  party  plato- 
tlff or  defendant  whether  composed  of  one 
or  more  todlviduals,  and  whether  natural 
or  legal  persons.  They  are  parties  to  the 
writ  and  parties  on  the  record,  and  all  oth- 
ers who  may  be  affected  by  the  writ  indi- 
rectly or  consequentially  are  persons  inter- 
ested, but  not  parties.  Merchants'  Bank  t. 
Cook,  21  Mass.  (4  Pick.)  405,  407,  411. 

The  word  "party,**  as  oied  to  Gomp. 
Laws,  I  4849,  providing  that  summons  may 
be  served  by  the  sheriff  where  the  defendant 
may  be  found,  or  by  any  other  person  not 
a  party  to  the  action,  was  evidently  used 
by  the  lawmaking  power  to  Its  technical 
sense,  and  a  person,  therefore,  not  strictly 
a  party  to  the  record,  is  competent  to  serve 
a  summons  to  a  civil  action;  and  the  fact 
that  the  person  serving  it  was  the  collect- ' 
ing  agent  of  the  plaintiff  did  not  disqualify 
him.  Piano  Mfg.  Co.  t.  Murphy  (&  D.)  92 
N.  W.  1072,  1073. 

Taking  of  deposition. 

The  term  "party*"  as  used  to  New  Code, 
I  870,  provldtog  for  the  taking  of  the  depo 
sltion  before  trial  of  a  party  to  an  action,  must 
be  construed  as  meaning  party  to  the  record, 
and  not  party  in  interest  such  betog  the 
legal  and  ordinary  meaning  of  the  phrase 


PARTY 


6211 


PARTY 


"party  to  an  action";  and  hence  the  deposi- 
tion of  ono  who  is  not  a  party  to  tho  record* 
but  only  a  party  in  interest  cannot  be  taken 
before  trial  under  the  statute.  Seeley  t. 
Clark,  78  N.  Y.  220,  221. 

The  term  '^arty,'*  when  used  in  a  stat- 
ute in  reference  to  court  proceedings,  must 
be  understood  in  its  technical  sense,  and 
limited  to  those  who  are  parties  to  the  rec- 
ord, unless  the  content  shows  that  the  Leg- 
islature used  it  in  a  more  popular  sense.  An 
officer  of  a  defendant  corporation  is  not  a 
party  within  the  statute  authorising  a  liti- 
gant to  propound  ex  parte  interrogatories  to, 
and  secure  the  deposition  of,  the  opposing 
party.  Gulf,  O.  A  S.  P.  Ry.  Oo.  v.  White 
(Tez.)  82  8.  W.  822,  824. 
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Under  Rev.  St  U.  8.  f  858  [U.  8.  Comp. 
8t  1901,  p.  659],  providing  that  in  actions 
by  executors  or  administrators  in  which  Judg- 
ment may  be  rendered  for  or  against  them 
neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with 
or  statement  by  the  intestate,  etc.,  the  word 
"party"  was  intended  to  include  both  parties 
who,  according  to  the  established  rules  of 
pleading  and  evidence,  are  parties  to  the  is- 
sue, and  not  those  who,  not  being  parties, 
have  an  interest  in  the  result  of  the  issue. 
A  witness  may  be  interested  in  the  issue 
without  being  a  party  thereto,  and  in  an  ac- 
tion against  an  executor  in  his  representative 
capacity  one  who  is  interested  in  the  issue^ 
but  not  a  party,  was  competent  as  a  wit- 
ness for  plaintiff  as  to  the  statements  of  the 
testator.  Potter  v.  Third  Nat  Bank,  102  U. 
a  163,  104,  26  L.  Ed.  111. 

The  term  '*partles"  comprehends  all  per- 
sons standing  in  the  relation  of  privies  in 
blood,  privies  in  estate,  or  privies  in  hiw. 
The  bare  fact  that  two  persons  held  differ- 
ent parcels  of  what  was  once  an  undivid- 
ed tract  of  land,  and  derived  the  title  from 
the  same  grantor,  constituted  no  privy  of 
estate,  so  that  the  testimony  of  a  deceased 
witness  on  trial  of  an  action  of  ejectment  ^ 
against  one  for  the  premises  in  his  posses- 
sion could  be  given  in  evidence  in  an  action 
of  ejectment  against  the  other  for  the  prem- 
ises possessed  by  him,  though  both  actions 
were  by  the  same  claimant.  Jackson  v. 
Orissey  (N.  Y.)  8  Wend.  261,  252. 

A  prochein  ami  is  not  a  party  to  the 
suit  within  the  meaning  and  clause  of  the 
evidence  act  which  declares  that  where  an 
original  party  to  a  contract  or  cause  of  action 
is  dead,  or  where  an  executor  or  administra- 
tor is  a  party  to  the  suit  neither  party  shall 
be  admitted  to  testify  in  his  own  behalf  or 
on  the  call  of  his  co-complainant  or  code- 
fendant  otherwise  than  now  by  law  allowed, 
etc.  Trahem  v.  Colburn,  63  Md.  90,  108. 
6  Wns.  &  P.— 22 


The  word  "party,"  as  used  in  Gen.  St 
p.  413,  c.  37,  f  22,  providing  that  "no  party 
shall  be  allowed  to  testify,  by  virtue,  of  sec- 
tion 22,  in  any  action  or  special  proceeding, 
where  the  adverse  party  is    *    *    *    an  ad- 
ministrator or  executor  of  a  deceased  per- 
son," is  equivalent  to  the  ^ord  "person"  in 
section  22  of  the  same  Code.     To  restrict 
the  word  "party"  to  parties  to  the  record 
would  be  inconsistent  with  the  whole  tenor 
and  spirit  of  the  act  Its  intention  being  to 
put  parties  as  nearly  as  possible  upon  an 
I  equal  footing,  and  the  language  should  be 
I  liberally  construed.    Manlon's  Adm*r  v.  Lam- 
j  bert's  Adm'x,  74  Ky.  (10  Bush)  296,  296. 

j  The  term  "party,"  as  used  in  the  statute 
I  excluding  the  testimony  of  a  party  when  the 
other  party  is  an  administrator,  may  be  fair- 
ly held  to  mean  the  legal  party  to  the  action. 
In  fact  this  is  the  common  meaning  of  "par- 
ty" in  law  instruments  and  proceedings. 
Bngllsh  ▼.  Porter,  63  N.  H.  206,  216. 

The  word  "party"  has  a  precise  meaning 
in  legal  parlance.  By  it  is  understood  he 
or  they  by  or  against  whom  a  suit  is  brought 
whether  in  law  or  in  equity.  They  are  par- 
ties in  the  writ  and  parties  in  the  record,  and 
all  others  who  may  be  affected  by  the  writ 
indirectly  or  consequentially  are  persons  in- 
terested, but  not  parties.  The  assignor  of  a 
claim  against  the  estate  of  a  decedent  is  not 
a  party  within  the  meaning  of  Gen.  St  p. 
1407,  f  68,  providing  that  any  party  to  an  ac- 
tion shall  not  be  permitted  to  testify  as  to 
any  transaction  with  or  statement  made  by 
any  testator  or  intestate  represented  in  an  ac- 
tion in  a  suit  by  the  assignee  of  the  claim 
against  the  representative  of  the  decedent 
Cullen  V.  Woolverton,  47  Atl.  626^  627,  66 
N.  J.  Law,  2TO. 


•  The  widow  of  a  testator,  named  as  the 
administratrix  of  his  will,  and  presenting 
the  same  for  probate,  is  not  a  "party"  in  the 
sense  in  which  that  term  is  used  in  the  stat- 
ute prohibiting  any  party  to  a  civil  action 
from  testifying  as  to  any  transaction  with 
or  statement  by  any  testator  or  intestate  rep- 
resented in  any  such  action.  Mackin  y. 
Mackin,  87  N.  J.  Bq.  (10  Stew.)  628,  633. 

In  an  action  by  a  tenant  against  the  ex- 
ecutors of  his  former  landlord  for  the  un- 
lawful seizure  of  crops  for  rent  alleged  to 
be  due  it  is  competent  for  a  legatee,  who 
also  claims  to  own  the  land  by  gift  from  de- 
ceased, and  to  whom  the  tenant  has  attorn- 
ed, to  testify  as  a  witness  to  the  arrange- 
ment between  himself  and  the  deceased  land- 
lord whereby  he  became  entitled  to  the 
rents;  he  not  being  a  party  to  the  action, 
and  having  no  interest  therein,  within  the 
meaning  of  Code  (}iv.  Proc.  f  400,  which  pro- 
hibits parties  from  testifying  as  to  transac- 
tions with  a  deceased  person  in  an  action  to 
which  the  executor  is  a  party.  Huff  v.  Lati- 
mer, U  S.  B.  758,  760,  88  a  O.  266.     We 
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therefore  hold  that  where  a  warrantor  has 
been  made  a  party  to  the  suit  in  such  a  way 
as  to  render  the  Judgment  binding  upon  him 
in  favor  of  his  vendees  he  is  a  "party"  there- 
to, within  the  meaning  of  our  statute^  which 
prohibits  parties  from  testifying  against  the 
heirs  or  legal  representatives  of  decedents. 
Bennett  v.  Virginia  Ranch,  Land  &  Cattle 
Oo.,  21  S.  W.  12ft-128,  1  Tex.  Oiv.  App.  321. 

The  term  "party  to  the  action,"  as  used 
in  Gen.  St.  1878,  c.  73,  §  8,  providing  that  'It 
shall  not  be  competent  for  any  party  to  an 
action,  or  interested  in  the  event  thereof,  to 
give  evidence  therein  of  or  concerning  any 
conversation  with,  or  admission  of,  a  deceas- 
ed or  insane  party  or  person,  relative  to  any 
matter  at  issue  between  the  parties,"  means 
a  party  to  the  issue  to  which  the  testimony 
relates,  and  not  merely  a  party  to  the  record. 
Bowers  v.  Schuler,  55  N.  W.  817,  54  Minn.  99. 

Where,  in  an  action  brought  by  an  ex- 
ecutrix, a  person  was  made  a  party  defend- 
ant in  the  summons  and  complaint,  but  the 
summons  was  never  served  on  him,  and  he 
never  appeared,  his  testimony  was  not  gov- 
erned by  Gomp.  Laws,  §  5260,  providing  that 
in  actions  by  or  against  executors  neither 
''party"  shall  testify  against  the  other  as  to 
any  transaction  with  testator.  Bunker  t. 
Taylor,  74  N.  W.  450,  462,  10  S.  D.  526. 

In  an  appeal  from  the  decree  of  the 
Judge  of  probate  allowing  the  probate  of  a 
will,  the  heirs  of  the  deceased  and  the  lega- 
tees in  the  will,  not  being  appellants,  though 
interested,  are  not  parties  in  interest,  so  as 
to  be  excluded  from  testifying  under  a  stat- 
ute forbidding  parties  in  interest  from  testi- 
fying.    Wheeler  v.  Towns,  48  N.  H.  66,  57. 

Under  Gonst  Schedule,  f  2,  providing 
that  no  witness  shall  be  excluded  because  'a 
party  or  interested  tn  the  issue,  provided 
that  in  actions  against  executors  or  admin- 
istrators ^'neither  party"  shall  testify  against 
the  other  as  to  transactions  with  or  state- 
ments of  the  decedent,  unless  called  by  the 
opposite  party,  the  original  plaintiff  in  a 
suit  against  an  administratrix,  in  which 
a  receiver  for  the  benefit  of  creditors  was 
substituted  as  plaintiff,  though  contingently 
interested,  was  not  incompetent  as  a  wit- 
ness. The  competency  or  incompetency  of 
the  witness  has  to  be  determined  relatively 
to  his  status  at  the  time  he  was  proposed 
and  passed  upon  as  a  witness,  without  any 
reference  to  his  previous  relation  to  the 
record.  Stanley  v.  Wilkerson,  68  Ark.  556, 
560,  39  S.  W.  1048,  1044. 

The  term  '^arty,"  as  used  in  sections 
498,  499,  Rev.  St  1881,  providing  that  in 
certain  cases  a  party  shall  be  a  competent 
witness,  means  a  party  to  the  issue,  and 
heirs  of  a  decedent,  who  had  not  only  part- 
ed with  their  interest  in  his  estate,  but  have 
also  been  defanlted,  and  are  no  longer  par- 


ties to  any  issue,  are  not  incompetent  Scher- 
er  V.  Ingerman,  12  N.  B.  804,  305,  110  Ind. 
428. 

VerlileatioB  of  aAdaTit  ef  pleadlnc* 

The  word  '*party"  in  Code,  f  157,  per^ 
mitting  the  verification  of  a  pleading,  embra- 
ces the  party  in  interest  or  person  for  whose 
immediate  benefit  the  action  is  prosecuted  or 
defended,  though  not  named  on  the  record. 
The  terms  "party,"  **party  to  the  action," 
and  "party  in  Interest"  were  at  the  time 
the  Gode  was  enacted  in  general  use  among 
the  people  and  lawyers;  the  word  ''party" 
being  applied  as  well  to  the  party  in  interest 
not  named  on  the  record  as  to  the  party  nam- 
ed therein.  Taber  v.  Gardner  (N.  Y.)  6  Abb. 
Prae.  (N.  8.)  147,  149. 

Within  the  meaning  of  Gode  Glv.  Proc. 
f  525,  requiring  verification  of  a  pleading 
to  be  by  a  party,  except  that  in  an  action  by 
a  domestic  c(»poratlon  it  may  he  made  hy  an 
officer,  or  in  an  action  by  a  foreign  corpora- 
tion it  may  be  by  the  agent  or  attorney  for  the 
party,  "party"  does  not  embrace  an  officer  of 
a  corporation.  "The  terminology  shows  that 
an  officer  of  a  corporation  party  la  not  to 
be  deemed  a  party.  If  otherwise,  this  dis- 
tinction between  a  corporation  party  and  its 
officer  would  be  a  contradiction  of  terms." 
An  officer  of  a  foreign  corporation  la  an 
agent  thereof  in  law  and  within  the  meaning 
of  the  Gode  provisions.  Robinson  v.  Ecuador 
Development  Go.,  65  N.  Y.  Supp.  427,  428, 
32  Misc.  R?p.  106. 

A  local  agent  of  a  railroad  company  in 
the  county  where  the  action  la  pending,  and 
on  whom,  under  the  statute,  process  may  be 
served  for  the  company,  is  competent  to 
make  an  affidavit  to  support  an  application 
by  the  company  for  a  change  of  venue  under 
Rev.  St  art  1271,  providing  that  a  change 
of  venue  may  be  granted  on  the  application 
of  either  party  supported  by  the  affidavits 
of  credible  persons;  such  agent  not  being 
a  party.  Texas  &  P.  Ry.  Go.  v.  Allen,  26  8. 
W.  434,  435,  7  Tex.  Glv.  App.  214. 

Rev.  St  1858»  e.  120,  f  8,  authorlaes  a 
change  of  venue  in  a  dvil  action,  and  pro- 
vides that  the  party  shall  verify  the  appli- 
cation hy  his  oath  or  affidavit  Held  that, 
while  the  word  "partjr"  was  sufficiently  broad 
to  Include  a  foreign  corporation  which  was  a 
party  to  a  suit  the  word  could  not  be  extend- 
ed to  include  the  attorney  for  such  foreign 
corporation,  so  as  to  authorize  him  to  execute 
and  verify  the  affidavit  required.  Western 
Bank  of  Scotland  v.  Tallman,  15  Wis.  92,  93. 

The  term  ••party,"  as  used  in  Rev.  St 
1889,  f  2201,  requiring  an  application  for  a 
change  of  venue  to  be  made  by  the  party, 
means  the  party  in  his  own  person,  and  not 
by  agent  or  attorney,  and  in  the  case  of  an 
Infant  suing  by  his  next  friend  it  includes 
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tbe  next  friend,  the  next  friend  being  neither 
the  agent  nor  attorney  for  his  ward.  Ram- 
Ing  T.  Metropolitan  St  Ry.  Co.,  67  S.  W. 
268.  275,  167  Mo.  477. 

The  word  **party,'*  in  Practice  Act,  f 
65,  proTiding  that  where  a  pleading  la  veri- 
fied it  ahall  be  by  affldavit  of  the  party,  un- 
less he  be  absent  from  the  county  where 
the  attorney  residest  refers  to  the  party  who 
by  law  is  made  primarily  the  proper  person 
to  verify  the  pleading,  rather  than  the  pariy 
plaintiff  or  defendant  Heintselman  T. 
L'Amoroux,  8  Nev.  377,  87d. 

PARTY  AGGRIEVED. 

See  "Aggrieved  Party.* 

PARTY  BEN EFIOIAIXY  1JITEUE8TSD* 

See  ''Beneficially  Interested.** 

PARTY  CAST. 

In  North  Carolina,  if  the  defendant  in 
a  sd.  fa.  against  him  as  bail  surrender  the 
principal,  he  subjects  the  plaintifF  to  costs 
as  the  "party  cast"  Peace  t.  Person,  5  N. 
C.  18& 

PARTY  CONCERNED. 

See  "Concern.'* 
PARTY  INJURED. 

See  "Injured  Person.*' 
PARTY  INTERESTED. 

See  'Onterest** 

PARTY  OP  THE  FIRST  PART. 

A  deed  must  be  read  according  to  the 
manifest  Intention  of  the  parties,  and  If  by 
mistake  the  words  "party  of  the  first  part" 
are  written  where  "party  of  the  second  part" 
should  have  been  written,  the  mistake  will 
not  be  permitted  to  defeat  the  intention  of 
the  parties,  but  the  court  will  give  effect  to 
the  deed  so  as  to  carry  out  their  Intentions. 
Huyler's  Bz'rs  v.  Atwood,  26  N.  J.  Eq.  (11  0. 
EL  Green)  604,  607. 

Where  the  words,  "party  of  the  first 
part"  were  inserted  by  mistake  in  a  deed 
executed  subject  to  a  certain  mortgage, 
which  the  purchaser  was  to  assume  and  pay 
as  part  of  the  price,  the  court  said:  '*There 
is  no  ambiguity  in  the  words,  but  there  is  a 
mistake.  The  manifest  intent  was  that  who- 
ever was  to  pay  the  consideration  was  to 
pay  the  mortgage.  •  •  •  If  it  is  neces- 
sary to  give  a  rule  to  Justify  this  conclusion, 
that  rule  is:  •Verba  lutentloni,  non  e  contra, 
debent  Inservire,  ut  res  magis  valeat  quam 
pereat'  This  requires  that  the  whole  of  the 
Instrument  should  be  examined,  and  any 
part  which  is  inconsistent  with  or  repugnant 
to  the  Intent  of  the  whole  Instrument  as  is 


shown  with  certainty  by  the  other  parts.  Is 
to  be  rejected  or  modified  according  to  the  In- 
tent" Falrchlld  v.  Lynch,  42  N.  Y.  Super. 
Ct  (10  Jones  A  S.)  265,  278. 

Insolvent  Act  1880,  |  17,  provides  thn" 
the  clerk  of  court  shall  assign  and  convey  to 
the  assignee  all  the  estate,  real  and  person- 
al, of  the  debtor.  The  clerk,  in  an  assign- 
ment, after  styling  himself  "party  of  the 
first  part"  proceeded  to  convey  all  the  prop- 
erty, etc.,  of  the  said  party  of  the  first  part 
The  Instrument  was  entitled  "In  the  matter 
of  A.  B.,  an  insolvent  debtor."  It  recited  the 
steps  in  the  Insolvency  proceedings,  and  that 
the  instrument  was  made  by  the  assignor  as 
clerk  of  the  coxurt;  also  that  it  was  in  obe- 
dience to  the  Insolvent  act  Held,  that  the 
words  "party  of  the  first  part"  m'eant  the 
clerk  acting  under  the  statute  as  assignor 
of  the  Insolvent's  estate.  Mogk  t.  Peterson, 
17  Pac.  446,  448,  76  Gal.  40a 

PARTY  TO  BE  CHARGED. 

See  "Signed  by  the  Parties  to  be  Char- 
ged." 

PARTY  TO  CONTROVERSY*  SUIT,  OR 
PROCEEDING. 

In  sales  made  by  commissioners  mider 
decrees  and  orders  of  the  court  of  equity 
the  purchasers  who  have  bid  ott  the  property 
and  paid  their  deposits  in  good  faith  are  "par- 
ties to  a  controversy,"  within  the  meaning  of 
that  term  as  used  In  a  statute  providing  that 
a  party  to  a  controversy  may  obtain  an  ap- 
peal, etc.;  It  being  held  that  the  phrase  In 
question  Is  not  restricted  in  its  meaning  to  a 
party  to  the  original  suit  Kable  v.  Mitchell, 
9  W.  Va.  492,  607. 

The  term  "party  to  a  suit  or  action"  ap- 
plies as  properly  to  persons  seeking  by  writ 
of  habeas  corpus  to  vindicate  their  right  to 
personal  freedom  and  to  the  adverse  parties 
^ho  are  restraining  them  of  It  as  to  con- 
testants upon  the  record  in  any  other  suit 
The  former  are  persons  seeking  to  establish 
their  legal  rights;  the  latter  persons  on 
whom  it  Is  sought  to  impose  an  Immediate 
duty  or  liability  to-  recognize  such  rights. 
The  statutory  and  Judicial  policy  which  pre- 
vents a  private  attorney  from  appearing  for 
the  state  In  a  criminal  case  except  by  special 
appointment  for  that  purpose  does  not  apply 
to  habeas  corpus  proceedings,  and,  though  an 
attorney  cannot  appear  on  the  side  of  the 
state  In  a  habeas  corpus  suit  at  public  ex- 
pense, he  may  appear  by  reqiiest  of  the  prop- 
er officer  at  private  expense  to  represent  the 
interests  of  the  state.  State  v.  Huegin,  85 
N.  W.  1046,  1063,  110  Wis.  189,  62  L.  B.  A. 
700. 

The  phrase  "party  to  the  proceeding," 
as  used  in  Gav.  A  H.  St  |  31,  providing  that 
from  all  decisions  of  commissioners  there 
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shall  be  allowed  appeals  from  the  circuit  or 
common  pleas  court  by  any  person  aggriev- 
ed, but  if  Bnch  person  shall  not  be  a  party  to 
the  plea/ such  appeal  will  not  be  allowed, 
etc.,  embraces  a;ach  persons  only  as  are  par- 
ties in  a  legal  sense,  and  who  have  been 
made  or  become  such  in  some  mode  prescrib- 
ed or  recognized  by  the  law,  so  that  they  are 
bound  by  the  proceeding.  Robinson  v.  Van- 
derberg  County  Com'rs,  87  Ind.  333,  336. 

PARTY-RATE  TICKET. 

"Party-rate  tickets"  is  a  name  glren  to 
designate  railroad  tickets  for  the  transporta- 
tion of  10  or  more  persons  at  a  reduced  rate. 
They  are  issued  in  the  form  of  one  ticket  for 
all  the  persons  in  the  party  to  be  so  trans- 
ported. Interstate  Commerce  Commission  ▼. 
Baltimore  &  O.  R.  Co.,  12  Sup.  Ct  844^  848^ 
145  U.  S.  263,  36  L.  Ed.  699. 

A  party-rate  ticket  is  a  ticket  for  the 
transportation  of  a  party  of  persons  from  a 
place  in  one  state  or  territory  to  a  place 
situate  in  another  state  or  territory  at  a  rate 
less  than  that  charged  to  a  single  individual 
for  a  like  transportation  on  the  same  trip. 
Raleigh  &  6.  R.  Co.  v.  Swanson,  28  &  B.  601, 
602,  102  Ga.  754^  89  L.  R.  A«  27S. 
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(On  Title)." 
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A  party  wall  is  ordinarily  a  wall  built 
partly  on  the  land  of  one  and  partly  on  the 
land  of  another  for  the  common  benefit  of 
both  in  supporting  timbers  used  in  the  con- 
struction of  -contiguous  buildings.  Brown  v. 
Werner,  40  Md.  15,  19;  Barry  v.  Edlavitch, 
35  Atl.  170,  171,  84  Md.  95,  33  L.  R.  A.  294. 
A  party  wall  is  a  wall  erected  on  the  bound- 
ary between  adjacent  landowners,  part  be- 
ing on  the  property  of  the  one,  and  part  on 
the  other,  and  which  is  or  can  be  used  for 
the  mutual  support  of  adjacent  buildings. 
Musgrave  v.  Sherwood  (N.  Y.)  54  How.  Prac. 
338,  339. 

The  term  •'party  wair  is  commonly  ap- 
plied to  a  wall  of  which,  if  divided  longi- 
tudinally, the  two  parts  rest  on  land  be- 
longing to  different  owners,  built  solidly  of 
materials  not  easily  divided,  or  whose  parts 
cannot  be  taken  down  without  danger  to  the 
whole  structure.  In  such  case  either  party 
may  remove  the  half  on  his  own  land,  if  it 
does  not  injure  the  other's  half,  unless  one 
or  other  owner  has  an  easement  by  grant  to 
have  his  neighbor  keep  up  his  half  to  sup- 
port his  own.  Sherred  v.  Cisco,  6  N.  Y. 
Super.  Ct  (4  Sandf.)  480;  Eno  v.  Del  Vec- 
chio,  11  N.  Y.  Super.  Ct  (4  Duer)  53;  Brad- 
bee  V.  Christ's  Hospital,  4  Man.  &  6.  714;  2 
Car.  &  P.  230;    Fettretch  v.  Leamy,  22  N. 


Y.  Super.  Ot  (9  Bosw.)  610,  625;    Nash  ▼. 
Kemp  (N.  Y.)  49  How.  Prac.  522,  527. 

A  party  wall  la  the  division  wall  be- 
tween two  connected  and  mutually  support- 
ing buildings,  tither  both  actually  «rected  or 
<me  contemplated,  of  differ«nt  owners^  com- 
monly, bat  not  necessarily,  standing  half  on 
the  land  of  each,  ordinarily  maintained  at 
mutual  cost,  and  always  with  the  right  of 
each  owner  to  Insert  therein  his  timbers. 
Duscomb  V.  Randolph,  64  S.  W.  21,  23,  107 
Tenn.  (23  Pickle)  89,  89  Am.  St  Rep.  916. 

A  party  wall  has  been  defined  to  be  a 
structure  for  the  common  benefit  and  conr 
venience  of  both  the  tenements  which  it  sep- 
arates, and  either  party  may  use  it  Such  a 
wall  is  a  substitute  for  a  separate  wall  to 
each  adjoining  owner,  and  neither  may  im- 
pair its  value  to  the  other.  Bach  adjoining 
proprietor  la  the  owner  in  severalty  of  his 
part,  both  of  the  wall  and  of  the  land  on 
which  it  stands,  subject  to  the  gross  ease- 
ment of  support,  and  for  other  common  needs 
in  favor  of  the  other  proprietor.  Fidelity 
Lodge,  No.  59,  I.  O.  O.  F.,  of  New  Castle^  t. 
Bond,  45  N.  E.  338,  889,  147  Ind.  437. 

A  party  wall  is  a  wall  erected  on  the 
line  between  two  adjoining  estates  belonging 
to  different  persons,  for  the  use  of  both  es- 
tates. Lukens  y.  Lasher,  51  Atl.  887,  889, 
202  Pa.  327;  Odd  Fellows'  Hall  Ass'n  Of 
Portland  v.  Hegele,  82  Pac.  679,  681,  24  Or. 
16.  A  party  wall  is  a  wall  between  two  es- 
tates, used  for  the  common  benefit  of  both. 
Glover  v.  Mersman,  4  Mo.  App.  90,  91.  See^ 
also,  Harber  v.  Evans,  14  S.  W.  750,  101 
Mo.  661,  10  L.  R  A.  41,  20  Am.  St  Rep.  646. 

A  party  wall  is  a  dividing  wall  between 
two  houses,  to  be  used  as  an  exterior  wall  for 
each.  Ensign  v.  Colt,  52  Ati.  829,  831,  75 
Conn.  HI. 

A  common  or  party  wall  is  one  which 
has  been  built  at  a  common  expense,  or  one 
which  has  been  built  by  one  party,  but  in 
which  another  has  acquired  a  common  right 
Every  wall  or  separation  between  two  build- 
ings is  presumed  to  be  a  common  or  party 
wall.  Campbell  v.  Mesier  (N.  Y.)  4  Johns. 
Ch.  334,  340,  8  Am.  Dec.  570. 

A  party  wall  is  one  in  which  there  is 
community  of  use.  Rector,  Wardens,  and 
Vestrymen  of  Church  of  Holy  Communion  v. 
Paterson  Extension  R  Co.,  43  Atl.  696,  697, 
63  N.  J.  Law,  470. 

A  dividing  wall  between  two  buildings 
owned  by  different  parties,  the  foundations  of 
which  rest  both  on  the  ground  of  each,  is  a 
party  wall.  It  ia  Immaterial  that  the  foun- 
dation is  not  equally  laid  on  the  lot  of  each 
party,  and  that  the  wall  itself  above  the 
foundation  is  fully  within  the  lot  of  one  of 
the  adjoining  owners.  Appeal  of  Western 
Nat  Bank,  102  Pa.  171,  182. 
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A  party  wall  la  a  wall  constnicted  upon 
tbe  line  of  landa  of  two  adjoining  propria- 
tors,  and  partly  npon  each^  or  it  may  be 
that  the  wall  and  tbe  land  upon  which  It 
stands  are  held  in  common.  Hunt  y.  Am- 
braster,  17  N.  J.  Dq.  (2  O.  E.  Green)  208,  218. 

A  party  wall,  in  the  legal  sense  of  the 
term,  can  only  exist  in  one  of  two  ways — 
either  by  contract  or  by  statute — for  the 
common  law  creates  no  snch  right.  It  is 
possible  that  snch  a  right  may  arise  by  pre- 
scription. List  T.  Hombrook,  2  W.  Ya.  840, 
842. 

Solid  stmetwre. 

By  usage  the  words  ^arty  walT*  and 
'tMirtition  wall"  haye  come  to  mean  a  solid 
wall.  Bonney  ▼.  Greenwood,  52  Atl.  786,  790, 
96  Me.  835.  And  the  owner  of  land,  in  build- 
ing a  party  wall,  has  no  right,  against  ob- 
jections of  the  adjoining  owner,  to  leaye 
openings  for  windows.  NormiUe  v.  Gill,  84 
N.  E.  548,  544^  159  Mass.  427,  88  Am.  St. 
Rep.  441. 

A  party  wall  is  nnderstood  to  be  ordi- 
narily a  solid  or  dead  wall,  but  when  a  party 
wall  is  erected  without  limitations  by  either 
party,  except  as  to  its  strength,  then,  if  the 
party  erecting  it  meets  the  requirements  of 
the  other  in  this  respect,  he  may  leave  open- 
ings therein,  provided  that  said  openings 
shall  not  interfere  with  the  right  of  the  oth- 
er to  the  use  of  the  party  wall  as  a  party 
wall,  and  provided  further  that  such  open- 
ings would  not  greatly  increase  the  hazard 
by  fire  to  the  property  of  such  other.  Ever- 
ly  y.  Driskill,  58  S.  W.  1046»  1049,  24  Tex. 
av.  App.  418. 

There  is  no  rule  in  this  state  which  re- 
quires a  wall  to  be  absolutely  solid,  under 
all  circumstances,  in  order  to  be  a  party 
wall.  The  term  does  not,  as  matter  of  law 
and  necessarily,  imply  a  solid  structure;  and 
evidence  as  to  the  general  custom  in  New 
York  in  regard  to  flues,  when  party  walls 
are  erected,  may  be  some  evidence  of  the 
meaning  of  the  term  as  used  in  an  agree- 
ment for  such  a  wall.  Hammann  v.  Jordan, 
29  N.  B.  294,  295,  129  N.  Y.  61  (reversing 
Hammann  v.  Jordan,  13  N.  Y.  Supp.  228, 
229,  59  N.  Y.  Super.  Ct  [27  Jones  &  S.]  91). 

Wall  belonging  entirely  to  one  owner. 

A  wall  which  belongs  entirely  to  one  of 
the  adjoining  owners,  but  is  subject  to  an 
easement  or  right  in  the  other  to  have  it 
maintained  as  a  dividing  line  between  two 
tenements,  is  a  party  wall.  Spero  v.  Shultz, 
43  N.  Y.  Supp.  1016,  1018,  14  App.  Dlv.  428. 

Wall  entirely  on  land  of  one  owner* 

A  wall  built  entirely  on  one  man's  land 
may  acquire  by  grant  the  characteristics  of 
a  party  wall.  Brondage  v.  Warner  (N.  Y.) 
2  Hill,  145,  148;    Fettretch  v.  Leamy,  22  N. 


Y.  Super.  Ot  (0  Bosw.)  510,  525;  Nash  v. 
Kenp  (N.  Y.)  49  How.  Prac  522,  527.  Evi- 
dence showed  that  the  wall  had  been  built 
by  defendant's  ancestor,  as  a  part  of  his  res- 
idence, when  there  was  no  building  on  plain- 
tilTs  lot;  which  extended  to  the  line,  and 
that  the  building  was  occupied  for  24  years 
before  plaintifF  purchased  it.  Held,  that  the 
wall,  as  a  boundary,  had  been  established  by 
acquiescence.  Pearsall  v.  Westcott,  51  N.  Y. 
Supp.  663,  666,  80  App.  Dlv.  99. 

A  division  wall  may  become  a  party 
wall  by  agreement,  either  actual  or  presum- 
ed; and,  although  such  wall  may  have  been 
built  exclusively  upon  the  land  of  one,  if  it 
has  been  used  and  enjoyed  in  common  by 
the  owners  of  both  houses  for  a  period  of 
20  years,  the  law  will  presume,  in  the  ab- 
sence of  evidence  showing  that  such  use  and 
enjoyment  were  permissive^  tliat  the  wall  is 
a  party  wall.  In  such  cases  the  law  pre- 
sumes an  agreement  between  tbe  adjacent 
owners  that  the  wall  shall  be  held  and  en- 
Joyed  as  the  common  property  of  both.  Bar- 
ry y.  Edlavitch,  85  Atl.  170,  171,  84  Md.  96, 
88  L.  R.  A.  294. 

The  wall  of  a  building  wholly  upon  the 
land  of  one  of  such  owners  does  not,  from 
the  fact  that  it  is  built  up  to  the  divisional 
line,  become  a  party  wall,  to  the  extent  that 
the  other  may  build  his  timbers  into  it,  or 
rest  them  upon  it.  Simonds  t.  Shields,  44 
Atl.  29,  30,  72  Conn.  141. 

PASS. 

See  *To  be  Passed.** 

The  word  "pass,"  as  used  in  Act  Aug. 
18,  1813,  c.  56,  making  it  an  ofTense  to  use  a 
British  pass  or  protection,  will  include  a 
piece  of  cloth.  It  is  as  much  a  pass  as  if  a 
ring  or  a  watch  seal  or  any  other  symbol 
had  been  given,  upon  the  exhibition  of  which 
the  party  would  be  permitted  to  go  unmolest- 
ed. United  States  v.  Briggs  (U.  &)  24  Fed. 
Gas.  1232. 

Ganal  or  railroad. 

Where  a  person  subscribes  to  the  stock 
of  a  railroad  company  upon  condition  that 
the  road  should  pass  through  a  certain  coun- 
ty, and  on  a  certain  designated  route,  the 
word  "pass"  should  be  construed  to  mean 
"runs"  or  "is  located";  and  it  is  not  a  con- 
dition precedent  to  the  right  of  the  company 
to  demand  the  amount  subscribed  that  it 
should  actually  construct  and  complete  the 
road  along  the  route  designated.  North  Mis- 
souri B.  Co.  y.  Winkler,  29  Mo.  818,  320. 

'Tasslng  through  the  town,"  as  used  in  a 
contract  to  pay  a  certain  sum  of  money  in 
six  months  after  the  canal  passing  through 
the  town  be  put  under  contract,  on  condition 
that  it  shall  pass  through  the  town,  means. 
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"not  the  completion,  bnt  the  final  location 
and  establishment,  of  the  line  of  canal." 
State  ▼.  Collins,  6  Ohio  (6  Ham.)  126,  142. 

"Pass  through,"  as  used  in  Gen.  St  p. 
2660,  par.  83,  providing  that  railroad  com- 
panies may,  before  or  after  the  completion 
of  the  main  line,  construct  branches  within 
the  limits  of  any  county  through  which  such 
road  may  pass,  should  not  be  construed  in 
the  sense  of  going  from  one  boundary  to  an- 
other. The  words  ''pass  through,"  as  used 
in  reference  to  the  main  line,  may  be  con- 
sidered as  used  in  the  sense  in  which  an  ar- 
row is  said  to  pass  through  air;  the  notion 
of  motion  or  location  in  a  body  or  space  be- 
ing referred  to.  Passage  through  a  county 
at  the  point  of  departure  of  the  branch  road 
from  the  main  line  was  the  object  of  the  ref- 
erence to  the  main  line,  and  the  fixing  of 
the  terminus  a  quo  and  the  terminus  ad  quern 
of  the  main  line,  which  could  construct 
branches  by  a  reference  to  its  passing 
through  a  county,  was  not  intended.  Grey 
▼.  Greenville  &  H.  Ry.  Co.,  46  Atl.  688,  642, 
58  N.  J.  Eq.  372. 

Ooin  ov  bank  note. 

Utter  distinguished,  see  "Utter.** 

The  word  "passing,"  used  of  notes.  In- 
cludes any  delivery  of  a  note  to  another,  for 
value,  with  Intent  that  it  shall  be  put  Into 
circulation  as  money,  and  does  not  neces- 
sarily Import  that  the  notes  are  transferred 
as  genuine.  United  States  v.  Nelson  (U.  8.) 
27  Fed.  Gas.  80,  82. 

"To  pass  counterfeit  money"  means  de- 
livery as  money,  or  as  a  known  and  conven- 
tional substitute  for  money,  and  does  not 
necessarily  mean  to  transfer  for  a  valuable 
consideration  received  from  the  person  to 
whom  the  bill  is  given.  Oommonwealth  t. 
Starr,  86  Mass.  (4  Allen)  301,  303. 

"Pass,"  as  used  In  St  1804,  c.  120,  f  4^ 
providing  that  if  any  person  shall  have  In 
his  possession  within  the  state  any  counter- 
feit bank  bill,  etc.,  for  the  purpose  of  render- 
ing the  same  current  as  true,  or  with  intent 
to  pass  the  same,  knowing  it  to  be  counter- 
feit, etc.,  he  shall  be  punished,  should  be  con- 
strued in  a  technical  sense,  meaning  to  de- 
liver bank  notes  as  money,  or  as  a  known 
and  conventional  substitute  for  money,  and 
was  intended  to  prohibit  the  passing  of 
counterfeit  bank  bills  as  money,  or  to  be  used 
or  passed  as  money,  by  any  person,  at  any 
rate  of  discount  or  otherwise,  whether,  as  be- 
tween the  party  passing  them  and  the  Im- 
mediate receiver,  they  were  passed  as  true 
or  not  Hopkins  v.  Gommonwealth,  44  Mass. 
(3  Mete.)  460,  464. 

The  word  "pass,"  as  used  in  Act  June 
30,  1864,  making  it  an  offense  to  utter,  pass, 
publish,  sell,  or  counterfeit  United  States 
notes,  may  include,  in  a  proper  case  utt^, 


publish,  and  sell.    United  States  y.  Nelson 
(U.  S.)  27  Fed.  Gas.  80,  82. 

"The  plain  or  (Mrdlnary  and  usual  sense 
of  the  word  'pass,'  as  applied  to  coin  or  bank 
notes,  is  to  deliver  in  exchange  for  some- 
thing else,  and  is  equally  expressed  by  the 
words  'sell,  exchange,  or  deliver.* "  State  v. 
Watson,  66  Mo.  115,  119. 

"Pass,"  as  used  with  relation  to  the 
crime  of  foiigery,  is  the  putting  of  a  paper 
off,  or  giving  it  in  payment  or  exchange. 
United  States  v.  Mitchell  (U.  8.)  26  Fed.  Gas. 
1276. 

As  used  In  Act  April  22,  1704,  |  6,  pro- 
viding a  punishment  for  every  person  convict- 
ed of  having  falsely  uttered,  paid,  or  tender- 
ed in  payment  any  counterfeit  or  forged  coin, 
knowing  it  to  be  forged  or  counterfeit,  or 
who  shall  be  concerned  in  printing,  forging,  or 
passing  any  counterfeit  notes  of  the  Banks 
of  Pennsylvania  and  North  America  or  the 
United  States,  knowing  them  to  be  such, 
"passing"  is  not  synonymous  with  "uttering 
and  publishing,"  for  to  offer  a  false  or  forged 
bank  note  in  payment  would  be  an  uttering 
or  publishing,  but  there  would  not  be  a  pass- 
ing of  such  note  until  it  was  received  by  the 
person  to  whom  it  was  offered.  Gommon- 
wealth ▼.  Searle  (Pa.)  2  Bin.  832,  838,  4  Am. 
Dec  446. 

Same— Oambliiic. 

The  term  "passing,"  in  the  act  prohibit- 
ing the  passing  of  counterfeit  money,  in- 
cludes the  losing  of  counterfeit  money  at 
gambling.  State  ▼•  Beeler  (S.  0.)  1  Brerr. 
482;  483. 

Saai^-PledclaS. 

"Passing,"  as  used  In  a  statute  prohlUtr 
ing  the  felonious  and  fraudulent  passing  of 
counterfeit  money,  etc.,  does  not  Include  the 
pledging  of  such  a  note  with  the  understand- 
ing that  it  was  to  be  redeemed  at  a  future 
date.  Gentry  t.  States  U  Tenn.  &  Terg.) 
461. 

Passlnc  •C  papers. 

In  a  written  agreement  for  an  exchange 
of  real  estate  and  other  property,  and  provid- 
ing that  one  of  the  parties  should  pay  the 
taxes  on  his  laud,  and  interest  on  a  mort- 
gage thereon  to  date,  and  that  taxes  and 
ground  rent  must  be  paid  on  the  property  of 
the  other  up  to  passing  of  papers,  the  "pass- 
ing of  papers"  meant  the  execution  and  de- 
livery of  formal  conveyances  securing  to  each 
the  title  contracted  for.  Linthicum  y.  Thom- 
as, 69  Md.  674,  677. 

Real  estate. 

"Pass,"  as  used  In  Wag.  St  p.  641,  f  16, 
providing  that  if  any  testator  shall  by  will 
pass  any  real  estate,  means  "devise."  Gant 
V.  Henly,  64  Ma  162,  163. 
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The  term  "pass,"  as  uaecL  In  Rev.  St  f 
2199,  proTldlng  that,  if  any  testator  shall  by 
will  '*pa8s  any  real  estate  to  his  wife,  such 
devise  shall  be  in  lieu  of  dower,**  etc.,  means 
only  "devise.*'  Young  v.  Boardman,  97  Mo. 
181,  185,  10  S.  W.  48,  00. 

Statute. 

The  terms  •*make,**  •Ordain,**  **con8tl- 
tate^**  ^'establish,"  and  ''pass,*'  as  used  with 
relation  to  a  grant  of  legislative  authority  to 
a  municipal  corporaticm  to  enact  business  oi^ 
dinances,  mean  the  same  thing.  Kepner  v. 
Oommonwealth.  40  Pa.  (4  Wright)  124, 129. 

Const  art.  8,  f  18,  provides  that  no  mem- 
ber of  the  Legislature  shall  be  interested  di- 
rectly or  indirectly  in  any  contract  with  the 
state,  or  any  county  thereof,  authorized  by 
law,  and  passed  during  the  term  for  which 
he  should  have  been  elected.  Laws  24th 
Leg.  p.  50,  I  5,  fixed  the  rate  that  publishers 
should  receive  for  publishing  delinquent  tax 
lists,  which  law  was  amended  and  re-enacted 
by  the  Twenty-Fifth  Legislature,  and  wheth- 
er or  not  the  latter  law  made  any  material 
change  in  the  rate  to  be  paid  for  the  publi- 
cation of  the  tax  lists  under  the  law  passed 
by  the  Twenty-Fourth  Legislature,  it  was  a 
law  passed  at  the  Twenty-Fifth  Legislature, 
within  the  meaning  of  the  constitutional  pro- 
vision, preventing  a  member  of  the  latter 
Legislature  from  maldng  a  contract  for  pub- 
lishing the  delinquent  tax  list  Lillard  v. 
Firestone  County,  57  S.  W.  838,  840,  28  Tex« 
Civ.  App.  863. 

Ordinarily  a  bill  is  said  to  have  passed 
one  of  the  houses  of  the  state  Legislature 
when  the  final  vote  in  its  f^vor  in  that  house 
has  been  taken  and  announced;  but  it  is  held 
that  under  the  last  clause  in  section  11,  art 
4,  Const,  authorizing  the  Governor  to  sign 
certain  bills  within  three  days  after  the  ad- 
journment of  the  Legislature,  bills  that  were 
finally  voted  upon  more  than  three  days  be- 
fore the  day  of  adjournment,  if  forwarded 
within  the  last  three  days,  are  deemed  to  be 
passed  within  that  time,  and  may  be  signed 
by  the  Governor.  Bums  T.  Sewel),  48  Minn. 
425,  480,  51  N.  W.  224. 

PASS  AHB  REPASS. 

The  privilege  of  **passing  and  repassing,^ 
as  used  in  a  grant  of  dower  to  certain  rooms 
on  the  fioors  of  a  building,  a  room  on  the 
second  fioor,  and  a  room  in  the  garret,  and 
the  privilege  to  pass  and  repass  to  such  rooms 
and  the  well,  as  is  most  convenient  includes 
a  right  of  passing  to  and  from  the  public 
street    Miles  v.  Douglas,  84  Conn.  393,  394. 

A  deed  giving  the  grantee  a  right  to  use 
a  specified  portion  of  an  adjoining  lot  as  an 
alley  in  common,  for  the  purpose  of  passing 
and  repassing  from  the  lot  conveyed,  gives 
a  right  to  use  the  alley  for  the  passage  of 


foot  travelers,  teams,  and  vehicles,  and  does 
not  authorize  the  grantee  to  erect  any  per- 
manent structure  on  the  alley.  Gillespie  t. 
Weinberg,  42  N.  E.  676,  677»  148  N.  X.  23& 

PASSAGE. 

See  "On  a  Passage.** 

PASSAGE  OF  AOT. 

See  ""Final  Passage.* 

As  date  of  passage  by  Zieglslatiire. 

The  "passage**  of  an  act  within  the 
meaning  of  an  act  laying  duties  on  goods  im- 
ported from  and  after  the  passage  of  the 
act  means  the  day  on  which  it  is  passed,  and 
not  the  time  of  its  being  signed  by  the  Presi- 
dent United  States  v.  Williams  (U.  S.)  28 
Fed.  Cas.  677,  67a 

The  phrase  "after  the  passage  of  this 
act"  as  used  in  Gen.  St  c.  860,  §  1,  provid- 
ing that  airest  or  imprisonment  for  any  ac- 
tion accruing  "after  the  passage  of  this  act 
for  the  recovery  of  debt  or  of  state  or  town 
taxes  is  hereby  abolished,**  which  act  was 
passed  on  the  31st-day  of  March,  and  to  take 
effect  on  the  1st  day  of  July,  must  be  con- 
strued to  refer  to  March  81st,  and  not  to  July 
1st;  and  hence  arrest  is  prohibited  in  every 
case  where  the  cause  of  action  occurred  after 
the  31st  of  March,  and  from  that  tftne  no 
arrest  could  be  made,  and  no  writ  could  com- 
mand it    Bliot  V.  Cranston,  10  R.  I.  88,  89. 

A  provision  that  an  act  shall  take  effect 
from  its  passage  means  from  and  including 
the  whole  day  it  actually  passed — ^not  even 
deferred  until  the  day  of  its  approval  by  the 
executive.  Ex  parte  Lucas,  61  8.  W.  218, 
221,  160  Mo.  21& 

The  word  ''passage,**  in  Const  art  6, 
providing  that  no  act  of  the  Legislative,  ex- 
cept etc.,  shall  take  effect  until  the  expira- 
tion of  90  days  after  its  passage,  unless,  etc., 
means  the  date  of  the  passage  of  the  act  by 
the  two  houses,  and  not  to  the  date  of  its  ap- 
proval by  the  Governor.  State  v.  Mounts, 
14  S.  E.  407,  86  W.  Va.  179, 16  L.  R.  A.  243. 

As  time  of  beeoming  a  law. 

An  act  of  the  Legislature  is  passed  only 
when  it  has  gone  through  all  the  forms  made 
necessary  by  the  Constitution  to  give  it  force 
and  validity  as  a  binding  rule  of  conduct  for 
the  citizen.  Whether  it  receives  the  signa- 
ture of  the  Governor,  or  remains  in  his  hands 
unretumed  for  10  days,  or,  being  vetoed,  is 
carried  by  two-thirds  of  both  houses,  its 
passage  is  dated  from  the  time  it  ceased  to 
be  a  mere  proposition  or  bill  and  passed  into 
a  law.  Wartman  v.  City  of  Philadelphia,  88 
Pa.  <9  Casey)  202,  20& 

The  time  of  the  passage  of  an  act  is  the 
time  when  it  has  passed  through  the  various 
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vtMges  rendered  necessary  by  the  provisions    ready  for  deliyery,  and  there  for  that  pnr- 
of  the  Constitution  to  make  it  a  valid  stat-   pose,  is  on  its  passage,  within  the  meaning 
nte,  and  been  approved  and  signed  by  the :  of  the  tftatute."    United  States  t.  Claypool 
Governor,  and  not  the  time  when  it  was  to !  (U.  S.)  14  Fed.  127»  12& 
take  effect    Johnson  t.  Fay,  82  Mass.  (16 


Gray)  144,  146. 

The  word  'passage,"  in  Const  art  2,  f 
20,  declaring  that  no  law  of  a  general  nature 
shall  take  effect  until  40  days  after  its  pas- 
sage, means  the  time  when  it  becomes  a  law 
by  the  signature  of  the  Governor,  or  by  final 
passage  over  his  veto.  Logan  v.  State,  60 
Tenn.  (3  Heisk.)  442,  446. 

As  tfme  of  taking  elfeet. 

The  words  ''passage  of  the  act,**  and 
similar  expressions,  in  statutes,  have  legal 
reference  to  the  time  of  their  taking  effect 
Rogers  v.  Vass,  6  Iowa  (6  Clarke)  406,  408. 

The  term  ''passage  of  the  act,"  in  a  limi- 
tation statute  to  take  effect  at  a  date  subse- 
quent to  its  passage,  which  provides  that,  in 
case  the  cause  of  action  has  accrued  at  the 
time  of  the  passage  of  the  act  a  party  may 
have  the  whole  period  prescribed  by  the  stat- 
ute in  which  to  commence  action,  means  the 
time  when  the  act  actually  takes  effect 
Schneider  t.  Hussey,  1  Pac  843,  344,  2  Idaho 
(Hash.)  8. 

The  term  "passage  of  the  act'*  «•  nsed 
in  a  statute  which  provides  that  the  State 
Board  of  Medical  Commissioners,  within  00 
days  after  the  passage  of  the  act  shall  receive 
through  its  president  applications  for  cer- 
tificates and  examinations,  taken  in  connec- 
tion with  Const  art  6,  f  19,  which  provides 
that  no  act  shall  take  effect  until  90  days 
after  its  passage,  unless  in  case  of  an  emer- 
gency, is  to  be  construed,  in  the  absence  of 
an  emergency  clause,  as  meaning  after  the 
act  goes  into  effect.  Harding  v.  People^  16 
Pac.  727,  729,  10  Colo.  387. 

Where  the  Constitution  provides  that 
unless  otherwise  provided  by  the  Legislature, 
an  act  shall  not  take  effect  until  three  calen- 
dar months  after  the  adjournment  of  the 
Legislature,  for  that  session,  in  the  absence 
of  an  emergency  clause  the  expression  "after 
the  passage  of  this  act"  as  used  in  a  law, 
can  have  but  one  meaning,  namely,  after  the 
law  goes  into  effect.  State  ▼•  Bemis,  84  N. 
W.  348,  352,  46  Neb.  724. 

PASSAGE  OF  MAH.. 

A  statute  providing  that  any  person  who 
shall  knowingly  and  willfully  obstruct  or  re- 
tard the  "passage  of  the  mail,"  etc.,  means 
the  transmission  of  mail  matter  from  the 
time  the  same  is  deposited  in  a  place  desig- 
natCNd  by  law  or  by  the  rules  of  the  Post-Of- 
fice department  up  to  the  time  the  same  is 
delivered  to  the  person  to  whom  it  is  ad- 
dressed.    "Mail  matter  in  the  post  office, 


PASSAGEWAY. 

Where  a  statute  Imposed  a  penalty  on 
any  person  who  should  smoke  or  have  in  his 
possession  any  lighted  pipe  or  dgar  in  any 
street,  lane^  or  passageway,  it  was  held  that 
the  terms  "street  lane,  or  passageway"  in- 
clude any  way  which  was  actually  open  and 
used  for  the  ordinary  purposes  of  an  open 
way.  Commonwealth  t.  Thomps<»i,  63  Mass. 
(12  Mete.)  231,  232. 

The  word  "passageway,**  as  used  in 
Greater  New  York  Charter,  |  762,  punishing 
the  obstruction  of  the  passageways  of  a 
theater,  means  that  portion  of  the  building 
through  which  persons  going  to  or  from  their 
seats  are  accustomed  to,  or  must  of  neces- 
sity, pass.  Sturgis  v.  Grau,  79  N.  Y.  Supp. 
843,  844,  89  Misc.  Rep.  330. 

PASSBOOK. 

A  passbook  used  by  a  depositor  In  a 
savings  bank  is  not  negotiable  paper,  such  as 
to  Justify  the  payment  of  the  amount  of  the^ 
deposit  to  one  having  possession  of  the  pass- 
book. Smith  V.  Brooklyn  Sav.  Bank,  4  N. 
B.  123,  101  N.  Y.  68»  64  Am.  Rep.  663. 

A  passbook  is  a  book  of  the  buyer  or 
usually  debtor  party,  in  which  he  allows  the 
other  party  to  enter  their  mutual  transac- 
tions, and  thus  these  entries  become  in  a 
great  degree  the  written  admissions  of  both 
parties.  Whatever  is  entered  there  by  one 
party  is  entered  with  the  other's  consent 
and  therefore  is  presumed  to  be  right,  what- 
ever may  be  the  subject  of  the  entries,  for 
parties  may  make  their  passbooks  evidence 
of  every  transaction.  Ruch  t.  Fricke,  28 
Pa.  (4  Casey)  241,  245. 

PASSENGER. 

See  "Carrier  of  Passengeni'*;  *^migrant 
Passengers." 

A  '*passenger,"  in  the  legal  sense  of  the^ 
word,  is  one  who  travels  in  some  public  con- 
veyance by  virtue  of  a  contract  express  or 
implied,  with  the  carrier,  as  the  payment  of 
fare,  or  that  which  is  accepted  as  an  equiv- 
alent therefor.  Bricker  v.  Philadelphia  ft 
R.  R.  Co.,  18  Atl.  983,  132  Pa.  1,  19  Am.  St 
Rep.  586;  Pennsylvania  R.  Co.  v.  Price,  96 
Pa.  256,  268,  23  Alb.  Law  J.  69;  Fltzgibbon 
V.  Chicago  A  N.  W.  Ry.  Co.,  79  N.  W.  477. 
479,  108  Iowa,  614;  Travelers'  Ins.  Co.  v. 
Austin,  42  S.  E.  622,  623,  116  Ga.  264,  59  L. 
R.  A.  107,  94  Am.  St  Rep.  125;  Stalcup  v. 
Louisville,  N.  A.  A  C.  Ry.  Co.,  41^  N.  EL  802, 
803,  16  Ind.  App.  684. 
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A  passenger  is  a  person  who  nnder- 
takes»  with  the  consent  of  the  carrier,  to 
trayel  in  a  conveyance  provided  by  the  lat- 
ter, otherwise  than  in  the  service  of  the  car- 
rier as  snch.  Higley  v.  Gilmer,  3  Mont.  90, 
99,  35  Am.  Rep.  450;  Denver,  S.  P.  &  P.  Ry* 
Co.  V.  Pickard,  6  Pac.  149,  152,  8  Colo.  1«8; 
Berry  v.  Missouri  Pac  Ry.  Co.,  124  Mo.  223, 
247,  25  a.  W.  229. 

A  "passenger"  has  been  defined  to  be  a 
person  whom  a  railway,  in  the  performance 
of  its  duty  as  a  common  carrier,  has  con- 
tracted to  carry  from  one  place  to  another 
place  for  a  valuable  consideration,  or  whom 
the  railway,  in  the  course  of  the  perform- 
ance of  that  contract,  has  received  at  its 
station,  or  in  its  car,  or  under  its  care. 
Scbepers  v.  Union  Depot  R.  Co.,  29  8.  W. 
712,  713,  126  Mo.  665;  Simmons  v.  Oregon 
B.  Co.,  69  Pac.  440,  441,  41  Or.  151. 

A  passenger  is  one  whom  a  common 
carrier  has  contracted  to  carry  from  one 
place  to  another,  and  has,  in  the  course  of 
the  performance  of  that  contract,  received 
under  his  care  either  on  the  means  of  con- 
veyance, or  at  the  point  of  departure  of  that 
means  of  conveyance.  Chicago  &  B.  R  Co. 
V.  Field,  84  N.  E.  406,  407,  7  Ind.  App.  172, 
62  Am.  St  Rep.  444;  Pennsylvania  B.  Co. 
V.  Price,  96  Fa.  256. 

The  word  "passenger*'  ordinarily  con- 
veys the  idea  of  one  who,  for  hire,  has  taken 
a  place  in  a  public  conveyance  for  the  pur- 
pose of  being  transported  from  one  place  to 
another.  De  La  Vergne  Refrigerating  Mach. 
Co.  V.  McLeroth,  60  lU.  App.  529,  534  (citing 
Webst  Diet;  Bout.  Law  Diet;  And.  Law 
Diet). 

Webster  defines  '^ssenger^  as  one  who 
travels  in  some  conveyance,  as  a  stagecoach 
or  steamboat;  a  passer  or  passer-by;  one 
who  is  making  a  passage;  a  traveler,  es- 
pecially by  some  established  conveyance;  a 
person  conveyed  on  a  Journey.  Pennsyl- 
vania R.  Co.  V.  Price,  96  Pa.  256,  258,  2  Ky. 
Law  Rep.  188,  189. 

Worcester  defines  "passenger**  to  mean 
one  who  passes;  is  on  his  way;  a  traveler; 
a  wayfarer.  Pennsylvania  R.  Co.  v.  Price,  2 
Ky.  Law  Rep.  183,  189,  96  Pa.  256. 

The  term  "passenger**  is  said  to  include 
all  persons  who  pay  freight  for  their  per- 
sons, apart  from  their  merchandise.  The 
Main  V.  Williams,  14  Sup.  Ct  486,  487,  162 
U.  8.  122,  38  L.  Bd.  381. 

A  passenger  is  one  who  enters  the  ve- 
hicle of  a  carrier  with  the  intention  of  pay- 
ing in  money  the  usual  fare  for  his  trans- 
portation, or  is  supplied  with  a  ticket  or 
pass  entitling  him  to  ride  to  a  given  point 
Holt  V.  Hannibal  &  St  J.  R.  Co.,  74  &  W. 
681,  633,  174  Mo.  524. 


It  is  not  easy  to  construct  a  definition  of 
the  term  "psssenger,**  which,  on  the  one 
hand,  includes  all  persons  entitled  to  the 
rights  of  passengers,  and,  on  the  other,  ex- 
cludes all  those  who  are  not  In  a  great 
majority  of  cases  there  can  be  no  question 
OB  this  score,  because  a  person  riding  on  a 
passenger  coach,  who  has  prepaid  his  fare, 
is  necessarily  a  passenger.  The  purchase  of 
a  ticket  or  the  prepayment  of  the  fare  is  not 
necessary  to  create  the  relation  of  passen- 
ger and  carrier.  Rawlings  v.  Wabash  R.  Co., 
71  8.  W.  534^  97  Mo.  App.  515  (citing  Fett 
Carr.  f  210). 

A  passenger  may  be  said,  in  general 
terms,  to  be  any  person  whom  the  carrier  is, 
as  carrier,  transporting.  The  carrier's  serv- 
ant going  on  his  master*s  business  is  not  a 
passenger,  but  one  riding  on  a  free  ticket 
may  be  such.  Norfolk  &  W.  R.  Co.  v.  Tan- 
ner, 41  8.  BL  721,  722,  100  Ya.  379  (citing 
Bish.  Non-Cont  Law,  f  1092). 

Rev.  St  f  4492  [U.  8.  Comp.  St  1901, 
p.  3058],  requiring  a  barge  carrying  passen- 
gers while  in  tow  of  a  steamer  to  be  equip- 
ped with  fire  buckets,  does  not  apply  to  a 
canal  boat  laden  with  coal  for  transporta- 
tion, having  on  board  the  wife  and  children 
of  the  captain.  Transportation  Line  v.  Coop- 
er, 99  U.  8.  78,  79,  25  L.  Ed.  382. 

The  wife  and  neighbors  of  the  owner  of 
a  tugboat  going  on  a  tug  during  a  trial  trip 
merely  to  witness  the  operation  of  the  ma- 
chinery, are  not  passengers,  within  the 
meaning  of  the  statute  requiring  boats  for 
passengers  to  be  inspected  and  licensed. 
United  States  v.  Guess  (U.  8.)  48  Fed.  587. 

Children  on  board  a  vessel  and  persons 
not  paying  are  not  to  be  excluded,  in  esti- 
mating the  number  of  passengers  on  a  ves- 
sel, under  Act  March  2,  1819,  subjecting  a 
vessel  to  forfeiture  where  there  was  an  ex- 
cess of  two  to  every  five  tons  of  the  vessel. 
Onited  States  v.  The  Louisa  Barbara  (U.  8.) 
26  Fed.  Cas..  1000,  1001. 

"Passenger,**  as  used  in  Rev.  Code  1865, 
p.  647,  providing  that  when  any  passenger 
shall  die  from  any  injury  by  the  defects  in 
any  railroad,  the  latter  shall  forfeit  the  sum 
of  $5,000,  refers  exclusively  to  passengers 
carried  as  such;  and  in  this  respect  and  so 
far  as  the  principles  of  law  governing  the 
liability  are  concerned,  it  makes  no  change  in 
the  previous  law  of  carriers  or  passengers. 
Schulti  V.  Pacific  R.  R.,  36  Ma  13,  24. 

Person  about  to  take  passage. 

A  person  who  has  purchased  a  ticket 
from  a  common  carrier's  agent  paid  him 
therefor,  and  is  in  waiting  at  the  depot  in- 
tending thereafter,  as  soon  as  possible,  to 
take  passage,  or  one  who  has  gone  to  the 
depot  with  the  intention  in  good  faith  to 
procure  a  ticket  to  take  passage  on  the  car- 
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rier'8  train  at  the  first  opportunity,  and  for 
this  p'urpose  has  placed  himself  in  the  care 
of  the  carrier,  and  Its  servants  and  agents, 
preparatory  to  taking  passage  on  Its  train,  is 
a  passenger.  St.  Louis  S.  W.  Ry.  Co.  v. 
Franklin  (Tex.)  44  S.  W.  701,  702. 

One  becomes  a  passenger  when  he  puts 
himself  into  the  care  of  the  railroad  com- 
pany to  be  transported  under  a  contract, 
and  is  received  and  accepted  as  a  passenger 
by  the  company.  There  is  hardly  ever  any 
formal  act  of  delivery  of  one's  person  Into 
t^e  care  of  the  carrier,  or  of  acceptance  by 
the  carrier  of  one  who  presents  himself  for 
transportation,  and  so  the  existence  of  the 
relation  of  passenger  and  carrier  is  common- 
ly to  be  implied  from  circumstances.  These 
circumstances  must  be  such  as  to  warrant 
an  implication  that  the  one  offered  himself 
to  be  carried  on  a  trip  about  to  be  made, 
and  that  the  other  has  accepted  the  offer, 
and  has  received  him  to  be  properly  cared 
for  until  the  trip  is  begun,  and  then  to  be 
carried  over  the  railroad.  Webster  v.  Fitch- 
burg  R.  Co.,  37  N.  B.  166,  167,  161  Mass. 
298,  24  L.  R.  A.  521. 

One  who  enters  upon  depot  grounds  by 
the  approaches  furnished  by  the  carrier  is  a 
passenger.  The  fare  does  not  have  to  be 
paid,  nor  the  train  entered,  but  the  person 
must  merely  enter  within  the  control  of  the 
carrier  at  the  depot  through  the  usual  chan- 
nels of  business,  with  intention  of  becoming 
a  passenger  by  either  paying  fare  before  or 
after  entering  the  train.  Baltimore  &  O.  R. 
Co.  V.  State,  32  Atl.  201,  202,  81  Md.  371. 

It  Is  not  necessary  to  create  the  relation 
that  the  passenger  should  have  entered  a 
train,  but,  if  he  is  at  the  place  provided  for 
passengers — such  as  the  waiting-room  or 
platform  at  the  station — with  the  intent  of 
taking  passage,  and  has  a  ticket,  he  is  enti- 
tled to  all  the  rights  and  privileges  of  a 
passenger.  Chicago  &  A.  R.  Co.  v.  Wilson, 
63  111.  167;  Gordon  v.  Grand  St  &  N.  B. 
Co.  (N.  Y.)  40  Barb.  646,  550. 

Same-^Ooing  to  train  witH  tioket* 

One  who  has  a  railroad  ticket,  and  is 
present  to  take  the  .train  at  the  ordinary 
point  of  departure,  is  a  passenger,  though 
he  has  not  entered  the  cars.  Central  R.  & 
Banking  Co.  v.  Perry,  58  Ga.  461,  467. 

A  person  who  walks  across  a  track  at  a 
railway  station  to  take  passage  on  a  train 
is  a  passenger,  for  whose  safety  the  railroad 
company  is  bound  to  exercise  the  highest  de- 
gree of  diligence.  Chicago  &  E.  I.  R.  Co.  v. 
Chancellor,  60  111.  App.  525,  626. 

One  who  goes  upon  the  gang  plank  of 
a  steamboat  for  the  puri)ose  of  taking  pas- 
sage thereon  is  a  passenger.  Rogers  v.  Ken- 
nebec Steamboat  Co.,  29  AtL  1069,  1070, 
86  Me.  261,  25  L.  B.  A«  491. 


One  who  had  purchased  a  ticket,  and 
was  crossing  the  track  under  the  direction 
of  an  agent  of  the  company,  was  a  passen- 
ger, and  entitled  to  all  the  rights  as  such. 
Baltimore  &  O.  B.  Oo.  T.  State^  63  Md.  136, 
136. 

A  person,  in  possession  of  a  ticket,  who 
while  running  from  the  street,  across  the 
company's  tracks,  outside  the  passenger  sta- 
tion, apparently  to  catch  a  train  about  to 
start,  is  struck  and  killed  by  another  train, 
has  not  become  a  passenger.  Webster  y. 
Fitchburg  B.  Co.,  37  N.  B.  165,  166,  161 
Mass.  298,  24  L.  B.  A«  621. 

Where  one  runs  to  catch  a  train  as  it 
is  starting,  and  is  not  seen  by  any  of  the 
trainmen,  and,  without  any  negligence  on 
their  part,  is  injured  while  attempting  to 
board  it  while  moving,  he  is  not  a  passenger, 
and  the  company  la  not  liable.  Jones  v.  Bos- 
ton &  M.  B.  &,  89  N.  B.  1019,  1020,  168 
Mass.  245. 

A  person,  having  purchased  a  ticket  of  a 
railroad  company  with  the  intention  of  be- 
coming a  passenger  on  one  of  its  trains,  pass- 
ed through  a  turnstile  provided  by  the  com- 
pany for  that  purpose,  and  onto  its  depot 
platform.  Held,  that  the  relation  of  carrier 
and  passenger  existed  between  the  parties 
when  the  purchaser  of  the  ticket  passed 
through  the  turnstile  onto  the  platform.  Il- 
linois Cent  B.  Co.  t.  Treat,  75  111.  App. 
327. 

Same— Goins  to  train  witHont  ticket. 

One  in  good  faith  coming  to  the  depot 
to  take  passage  on  the  cars  is  a  passenger, 
though  he  have  not  bought  a  ticket  Grimes 
V.  Pennsylvania  Co.  (U.  S.)  36  Fed.  72,  73. 

Where  one  In  good  faith  inquired  of  a 
railroad  agent  for  a  ticket  for  passage  in 
the  caboose  of  a  freight  train,  and  was  re- 
ferred to  the  conductor,  but  was  injured  be- 
fore getting  upon  the  train,  held,  that  the 
relation  of  passenger  was  established.  Al- 
lender  v.  Chicago,  B.  L  &  P.  B.  Co..  37  Iowa. 
264,  267. 

Same— Goine  to  puroliase  ticket. 

A  man  walking  towards  a  railroad  sta- 
tion, with  the  intention  of  buying  a  ticket 
and  taking  a  train,  is  not  a  passenger  before 
he  reaches  the  station.  June  v.  Boston  &  A. 
B.  Co.,  153  Mass.  79,  26  N.  E.  238. 

One  who  was  injured  while  riding  to  a 
railroad  station,  with  intent  to  take  passage 
on  the  train,  in  a  stage  run  by  the  company 
to  bring  passengers,  to  their  trains,  held  to 
be  a  passenger,  and  entitled  to  claim  dam- 
ages for  negligence  of  the  driver,  although 
he  had  not  yet  bought  his  ticket  nor  made 
any  formal  announcement  of  his  purpose  to 
do  so.  Buffett  V.  Troy  &  B.  B.  Co.,  40  N. 
Y.  168,  171,  affirming  (N.  Y.)  36  Barb.  420. 
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It  is  the  lawful  right  of  every  dtlcen 
prima  fade  to  become  a  passenger  on  a  rail- 
way train,  and  neither  the  purdiase  of  a 
ticket  nor  the  entry  into  the  car  la  essential 
to  create  the  relation  of  carrier  and  passen- 
ger, and  where  a  person  enters  the  ticket 
office  of  a  railway  company  to  buy  a  ticket 
he  is  entitled  to  the  protection  of  a  passen- 
ger, even  though  the  agent  refuses  to  sell 
him  a  ticket  Norfolk  ft  W.  B.  Co.  t.  Oal- 
liher.  16  8.  B.  935,  936,  89  Ya.  688. 

Bame    WlgwaHug  oar  to  stop. 

The  facts  that  plaintiff  signaled  defend- 
ant's street  car  to  stop  for  her  to  get  on 
board,  and  that  the  driver  intended  to  stop 
the  car  for  that  purpose,  are  not  sufficient  to 
establish  the  relation  of  carrier  and  passen- 
ger. Donovan  v.  Hartford  St.  Ry.  Ck).,  32 
AtL  850,  861,  66  Oonn.  201.  29  L.  B.  A.  297. 

One  who  attempts  to  board  a  street  car 
moving  six  miles  an  hour  is  not  a  passen- 
ger, though  he  signaled  the  car  to  stop,  and 
Is  entitled  only  to  such  care  on  the  part  of 
the  trainmen  as  Is  due  to  any  person  in  the 
street  Baltimore  Traction  Co.  t.  State,  28 
AtL  897,  399,  78  Md.  409. 

Same-^oardins  oar  or  train. 

One  is  a  passenger  In  a  street  car 
who  is  in  the  act  of  stepping  on  the  platform, 
the  car  having  stopped  for  him,  and,  in  case 
of  an  accident  when  stepping  on,  his  rights 
are  those  of  a  passenger.  McDonough  ▼. 
Metropolitan  B.  Co.,  137  Mass.  210,  211. 

Where  defendant's  train  stops  before 
crossing  the  track  of  another  road,  where 
there  is  no  depot,  but  where  defendant  al- 
lows passengers  to  fkke  trains,  one  who  en- 
ters the  train  there  becomes  a  passenger 
after  entering  the  car,  and  his  rights  and 
duties  are  the  same  as  other  passengers. 
Dewlre  t.  Boston  ft  M.  R.  Co.,  19  N.  B.  623, 
524,  148  Mass.  843,  2  L.  B.  A.  166. 

Plaintiff  had  hailed  a  street  car,  and 
the  car  had  stopped  for  the  purpose  of  en- 
abling him  to  take  passage,  and  while  he  was 
In  the  act  of  boarding  it  he  was  injured  by 
another  car,  approaching  it  from  behind. 
Held,  that  even  though  he  was  not  actually 
on  the  platform  of  the  car,  but  was  only  In 
the  act  of  carefully  and  prudently  attempting 
to  step  upon  the  platform,  he  was  to  be  re- 
garded as  a  passenger.  Smith  v.  St.  Paul 
City  Ry.  Co.,  32  Minn.  1,  18  N.  W.  827,  60 
Am.  Bep.  650. 

The  rear  car  of  an  electric  railway  train 
was  Just  passing  over  the  further  crosswalk 
at  a  street  crossing,  at  which  the  city 
ordinance  required  it  to  stop  for  passengers, 
and  was  running  three  miles  an  hour,  when 
plaintiff  came  on  the  street.  Plaintiff,  in- 
tending to  board  the  train,  ran  towards  the 
motor  car,  but  was  not  seen  by  the  conductor 


until  within  10  feet  of  the  car.  There  was 
no  slacking  of  speed  or  other  act  showing 
any  intention  on  the  part  of  the  conductor 
or  motorman  to  accept  him  as  a  passenger. 
Held,  that  by  his  attempt  to  board  the  train 
he  did  not  become  a  passenger  so  as  to  re- 
quire of  the  railway  company  the  highest 
degree  of  care  to  avoid  injuring  him. '  Schep- 
ers  V.  Union  Depot  B.  Co.,  29  8.  W.  712,  713, 
126  Mo.  665. 

The  relation  of  carrier  and  passenger 
may  be  implied  from  an  attempt  to  enter 
in  a  proper  manner  a  street  car  as  a  passen- 
ger, with  the  intention  of  being  trani^torted 
therein.  North  Chicago  St  By.  Co.  v.  Wil- 
liams, 29  N.  B.  672,  676,  140  lU.  276. 

The  relation  of  carrier  and  passenger 
may  be  implied  from  slight  drcumstances, 
but  one  who  intends  to  take  passage  on  a 
street  car  cannot  be  regarded  as  a  passen- 
ger while  he  is  in  the  act  of  entering  it, 
unless  he  does  so  with  a  proper  degree  of 
care  and  prudence,  so  that  until  such  a  per- 
son enters  the  car,  or  is  In  the  act  of  prudent- 
ly entering  it,  he  has  not  placed  himself  In 
the  charge  of  the  street  car  company,  so  as 
to  become  a  passenger.  Baltimore  Trac- 
tion Co.  V.  State,  28  AH  897,  899,  78  Md. 
409. 

A  person  may  become  a  passenger  on  a 
street  car  before  he  has  actually  entered  the 
car,  as  otherwise  he  might,  in  good  faith, 
and  in  the  exercise  of  due  care,  place  him- 
self in  a  position  of  peril  while  in  the  act 
of  taking  passage  upon  the  invitation  of  the 
carrier,  and  the  latter  be  bound  to  the  exer- 
cise of  ordinary  care  only.  Thus  a  person 
who  has  hailed  a  car,  which  has  stopped  for 
him,  and  who  is  in  the  act  of  carefully  and 
prudently  attempting  to  step  on  the  platform, 
is  to  be  regarded  as  a  passenger.  Smith  y. 
St  Paul  City  By.  Co.,  18  N.  W.  827,  82  Minn. 
1,  60  Am.  Bep.  650. 

Where  a  street  car  had  stopped  for  a 
person  at  a  crossing,  and  he  was  endeavoring 
to  enter  It  when  he  was  hurt,  as  the  car 
had  actually  stopped  for  the  purpose  of  en- 
abling him  to  take  passage,  and  he  was  in  the 
act  of  stepping  on  the  platform,  he  was  a 
passenger,  he  having  accepted  defendant's 
invitation  to  take  passage,  which  had  been 
signified  by  its  stopping  the  car  and  wait- 
ing for  him  to  enter.  Smith  v.  St  Paul 
City  By.  Co.,  18  N.  W.  827,  32  Minn.  1,  60 
Am.  Bep.  550. 

Saaie— Transferring   from    one    oar    to 
another. 

One  who,  having  received  a  transfer 
from  one  line  of  a  street  railway  company 
to  its  other  line,  is  proceeding  from  the  side- 
walk to  her  car  on  the  latter  line,  which  is 
standing  at  the  end  of  the  route,  when  she 
is  struck  by  a  piece  of  the  trolley  which 
breaks  while   being   changed,    as   usual   at 
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sach  point,  ftom  one  end  of  the  car  to  the 
other.  Is  entitled  to  recover,  as  a  passenger, 
for  her  Injuries.  Eeator  v.  Scranton  Trac- 
tion Co.,  43  AU.  86,  87,  191  Pa.  102,  44  Wkly. 
Notes  Gas.  128,129,  44L.R.A.546^71  Am. 
St  Rep.  768. 

Person  •&  eoBToyaaee. 

As  a  general  role,  every  one  on  a  pas- 
senger train  of  a  railroad  company,  and 
there  for  the  purpose  of  carriage,  with  the 
consent,  express  or  Implied^  of  the  company. 
Is  presumptively  a  passenger,  but  there  must 
be  some  form  of  acceptance  by  the  company 
of  the  person  as  a  passenger.  This  accept- 
ance need  not  be  direct,  or  expressed  to  him, 
and  generally  is  implied  from  the  circum- 
stances; and  if  the  train  be  a  regular  train, 
or  a  train  carrying  passengers  in  general, 
or  a  special  train  fitted  for  the  carriage 
of  persons  in  general,  and  a  person  boards 
such  a  train  without  notice  that  it  is  reserv- 
ed for  particular  persons,  no  doubt  the  pre- 
sumption will  arise  that  he  was  a  passenger. 
If  the  train  is  not  designed  for  the  use  of 
passengers  in  general,  there  is  no  Implied 
acceptance  of  one  who  enters  upon  It,  with- 
out right,  as  a  passenger.  Fitzgibbon  v. 
Ohlcap:o  &  N.  W.  Ry.  Co.,  79  N.  W.  477, 
479,  108  Iowa,  614. 

Where  one  enters  a  street  car  as.  a 
passenger,  his  status  is  not  affected  by  the 
fact  that  no  demand  was  made  for  his  fare, 
nor  any  paid.  Ohio  &  M.  R.  Co.  v.  Muhllng, 
30  IlL  (20  Peck.)  9,  24,  81  Am.  Dec.  336; 
Buck  V.  People's  Street  By.,  Electric  Light  & 
Power  Co.,  46  Mo.  App.  655,  663;  Bartlett 
V.  New  York  &  S.  B.  F.  &  S.  Transp.  Oo., 
8  N.  Y.  Supp.  309,  312,  57  N.  Y.  Super.  Ct 
(25  Jones  &  S.)  348;  Cogswell  ▼.  West  8t 
&  N.  E.  Electric  Ry.  Co.,  6  Wash.  46,  31  Pac 
411,  413. 

Where  a  party  is  properly  on  a  car 
(although  one  of  a  freight  train)  in  which 
a  railroad  company  allows  people  to  travel, 
with  the  knowledge  of  the  agents  of  the 
company,  for  the  purpose  of  being  transport- 
ed, he  is  a  passenger,  and  the  company  is 
liable  for  any  negligence  on  its  part  where- 
by he  is  not  transported  safely,  whether  he 
has  a  ticket  or  not  Secord  v.  St  Paul,  M. 
&  M.  Ry.  Co.  (U.  S.)  18  Fed.  221,  223. 

A  child  nine  years  of  age,  who  was  car- 
ried several  blocks  on  a  street  car,  the 
driver  and  conductor  knowing  him  to  be  on 
board,  was  a  passenger,  whether  he  intended 
to  pay  fare  or  not,  and  was  entitled  to  the 
diligence  due  to  passengers  of  his  age  and 
discretion.  Metropolitan  St  R.  Co.  T.  Moore, 
10  S.  E.  730,  731,  83  Ga.  463. 

Payment  of  fare  is  not  necessary  to  cre- 
ate the  relation  of  carrier  and  passenger. 
Rose  V.  Des  Moines  VaL  R.  Co.,  39  Iowa, 
246,  262. 


Children  of  such  an  age  that  they  are 
carried  free,  if  accompanied  by  adults,  are 
within  1  Pub.  St  c.  112,  f  212,  making  a 
railroad  company  liable  in  damages  to  pas- 
sengers whose  lives  are  lost  in  railroad  acd* 
dents,  etc.,  though  the  accompanying  adults 
are  riding  on  free  passes.  Llttlejohn  y. 
Fitchburg  R.  Co.,  20  N.  B.  103, 105, 148  Mass. 
478,  2  L.  R  A.  602. 

The  term  "passenger**  includes  a  person 
entering  a  passenger  train  without  the  con- 
sent or  knowledge  of  the  conductor,  and 
allowed  to  remain  thereon,  without  the  pay- 
ment of  fare,  after  the  conductor  has  knowl- 
edge that  he  Is  on  the  train.  Sherman  v. 
Hannibal  &  St  J.  R.  Co.,  72  Mo.  62,  65,  87 
Am.  Rep.  423. 

One  on  a  railroad  train  by  the  Invita- 
tion and  permission  of  the  conductor  is  not 
a  passenger,  so  as  to  entitle  him  to  recover, 
as  a  passenger,  for  injuries  received.  Stal- 
cup  V.  Louisville,  N.  A.  &  O.  Ry.  Co.,  46  N. 

B.  802,  803,  16  Ind.  App.  684. 

Where  a  person  goes  aboard  a  railway 
train  in  good  faith  for  the  purpose  of  being 
carried  from  one  place  to  another,  and  is 
permitted  by  the  conductor  to  ride,  the  com- 
pany is  liable,  in  the  absence  of  a  special 
contract,  for  an  Injury  arising  from  the  car- 
rier's negligence.  Simmons  v.  Oregon  R. 
Co.,  69  Pac.  440,  441,  41  Or.  161. 

One  who  has  secured  a  ticket,  and  en- 
tered a  railroad  train  standing  at  a  station, 
with  the  intent  to  be  transported,  is  a  pas- 
senger. Cnioate  V.  Missouri  Pac.  Ry.  Co., 
67  Mo.  App.  105,  109. 

A  person  who  refuses  to  pay  his  fare^ 
and  threatens  to  resist  expulsion,  is  not  a 
passenger,  though  he  Is  not  expelled.  Higley 
V.  Gilmer,  8  Mont  90,  99,  36  Am.  Rep.  450; 
Atchison,  T.  &  S.  F.  R  Co.  v.  Headland,  33 
Pac.  185»  188,  18  Oolo.  477,  20  L.  R  A.  822. 

One  who  fraudulently  evades  the  pay- 
ment of  his  fare  on  a  railway  train  is  not 
a  passenger.  Condran  v.  Chicago,  M.  &  St 
P.  Ry.  Co.  (tJ.  S.)  67  Fed.  522,  523,  14  O. 

C.  A.  606,  28  L.  R.  A.  749;  Toledo,  W.  &  W. 
Ry.  Co.  V.  Brooks,  81  111.  292,  293;  Mc- 
Veety  v.  St  Paul,  M.  &  M.  Ry.  Co.,  47  N. 
W.  809,  46  Minn.  268,  11  L.  R.  A.  174,  22 
Am.  St  Rep.  728. 

A  person  fraudulently  traveling  on  a 
pass  issued  to  another  person  is  not  a  pas- 
senger. Toledo,  W.  &  W.  Ry.  Co.  v.  Begga, 
S5  111.  80,  28  Am.  Rep.  613;  Way  v.  Chicago, 
R.  I.  &  P.  Ry.  Co..  19  N.  W.  828,  64  Iowa, 
48,  52  Am.  Rep.  431;  Louisville,  N.  A.  & 
C.  Ry.  Co.  v.  Thompson,  8  N.  E.  18,  20,  107 
Ind.  442,  57  Am.  Rep.  120.  But  the  fact 
that  a  free  pass  is  used  by  a  passenger  in  vio- 
lation of  a  statutory  prohibition  does  not 
destroy  his  rights  as  a  passenger.    Buffalo^ 
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P.  &  W.  Ry.  Co.  ▼.  O'Hara  (Pa.)  12  Wkly. 
Notes  Oas.  473. 

It  la  not  ncceasaiy  that  a  person  should 
be  on  a  train  of  a  railroad,  in  order  to  be 
regarded  aa  a  passenger.  As  a  passenger, 
he  has  the  right  to  stand  or  walk  on  the  plat- 
forms proTided  at  stations  for  the  conveni- 
ence of  passengers  while  the  train  is  stop- 
ping for  refreshments,  and  on  a  street  along- 
side of  the  platform.  JefPersonville,  M.  ft 
I.  R.  Co.  ▼.  Riley,  39  Ind.  568,  685. 

Biime    Thnploy<  of  eanrlor. 

Where  an  employ^  of  a  railroad  com- 
pany, whose  dntles  are  not  connected  with 
the  running  of  its  trains,  rides  on  one  of  its 
trains  on  a  free  pass,  and  is  injured,  the 
company  is  liable  to  him  as  to  a  passenger. 
Central  R  R.  t.  Henderson,  69  Ga.  715,  716. 

A  person  in  the  employment  of  a  rail- 
way company,  riding  from  his  home  to  his 
employment  in  a  caboose  car  attached  to  a 
freight  train,  without  paying  fare,  according 
to  the  custom  and  the  understanding  of  the 
parties,  from  which  car  and  trains  all  per- 
sons except  employes  of  the  company  are 
excluded,  of  which  exclusion  such  person 
has  full  knowledge,  is  not  a  passenger,  but 
only  an  employ^  of  the  company,  as  between 
whom  and  the  company  a  presumption  of 
negligence,  on  the  part  of  the  latter,  is  not 
Taried  by  the  fact  of  a  collision.  Kansas 
Pac.  Ry.  Co.  ▼.  Salmon,  11  Kan.  83,  91. 

A  painter,  employed  by  a  raihroad  com- 
pany, painting  depots,  etc.,  along  the  line 
of  the  road,  and  transported  over  the  road, 
to  discharge  his  duties,  in  a  small  steam 
hand  car  used  only  by  the  officers  and  em- 
ployes of  the  railroad  company,  is  not  a 
passenger,  nor  entitled  to  the  rights  of  a 
passenger.  McQueen  ▼.  Central  Branch  U. 
P.  R.  Co.,  30  Kan.  689,  1  Pac  139. 

A  person  trayeling  on  a  railroad  train, 
under  a  contract  with  the  corporation  that, 
in  consideration  of  his  making  certain  quar- 
terly payments,  and  supplying  the  passengers 
with  iced  water,  he  shall  receive  quarterly 
season  tickets,  and  be  permitted  to  peddle 
refreshments  on  the  train,  is  a  passenger,  and 
not  a  servant./  Commonwealth  v.  Vermont 
&  M.  R.  Co.,  108  Mass.  7,-  8,  11  Am.  Rep. 
301. 

Where  an  employe  of  a  railroad  travels 
to  and  from  his  work  on  the  cars  of  the  com- 
pany, and  his  transportation  constituted  part 
of  the  contract  of  service,  while  so  travel- 
ing he  is  an  employe,  not  a  passenger,  and 
hence  the  company  is  not  liable  for  an  injury 
to  him  through  the  negligence  of  a  co-em- 
ploye. Vick  V.  New  York  Cent.  &  H.  R.  R. 
Co..  95  N.  Y.  267,  271,  47  Am.  Rep.  36. 

A  railroad  employe  who  is  ordered  to  go 
to  a  certain  point  on  the  railroad,  and  trav- 
els thither  on  an  employe's  pass,  is  during 


the  trip  a  passenger.  McGucken  v.  Western 
New  York  &  P.  R.  Co.,  28  N.  Y.  Supp.  298, 
299,  77  Hun,  69. 

One  may  be  both  a  passenger  and  an 
employe  of  a  railroad  company — an  employe 
when  passing  over  the  road  at  a  time  when 
actually  engaged  in  performing  duties  for 
the  company,  but  a  passenger  while  not  so 
engaged,  but  riding  from  one  place  to  an- 
other, even  though  continuing  all  the  while, 
in  a  popular  sense,  in  the  employ  of  the  com- 
pany. Thus  a  paymaster  of  a  railroad  com- 
pany, traveling  upon  the  business  of  the 
company  from  station  to  station,  and  stop- 
ping between  stations  for  the  purpose  of 
paying  off  employes  of  the  company  wher- 
ever they  may  be,  is  not  while  so  doing  a 
passenger,  within  the  meaning  of  a  clause 
in  a  policy  of  accident  insurance  granting 
double  indemnity  to  the  insured  if  injured 
while  riding  as  a  passenger  on  a  passenger 
car  using  steam  as  a  motive  power.  Trav- 
elers' Ins.  Co.  V.  Austin,  42  S.  E.  522,  523. 
116  Ga.  264,  59  L.  R  A.  107,  94  Am.  St 
R^.  125. 

Where  an  employe  of  a  railroad  company 
had  not  for  several  days  been  in  the  actual 
service  because  the  trains  were  interrupted 
by  guerrillas,  but  took  his  place  in  the  baggage 
car  among  other  employes,  and  was  receiv- 
ed by  the  conductor  as  an  employe  who  was 
passing  from  one  point  to  another  on  the 
train,  and  engaged  no  passage,  paid  no  fare, 
and  did  not  expect  to  pay  any,  he  was  an 
employe,  and  not  a  passenger,  within  Act 
1855,  i  647,  allowing  damages  to  a  passenger 
resulting  from  defects  or  insufficiency  in 
any  railroad.  Higgins  v.  Hannibal  &  St  J. 
R.  Co.,  36  Mo.  418,  433. 

A  railroad  employe  riding  in  the  bag- 
gage car  with  other  employes  without  the 
payment  of  fare,  though  not  traveling  in  the 
master's  service,  was  not  a  passenger.  Uig- 
gins  V.  Hannibal  &  St  J.  R.  Co.,  86  Mo.  418, 
43a 

Same— Express  messenger* 

An  express  messenger  who  is  injured, 
while  engaged  in  his  duties  as  such,  by  the 
derailing  of  the  express  car,  has  the  same 
right  of  action  against  the  railway  company 
as  any  passenger  would  have  under  the  same 
circumstances.  Fordyce  v.  Jackson,  56  Ark. 
594,  20  S.  W.  528. 

Where  an  express  company  hires  its 
freight  transported  by  steamer  or  railroad, 
and  hires  an  agent  to  take  charge  of  such 
freight,  whose  passage  is  paid  for  in  the  con- 
tract, such  agent  occupies  the  position  of 
an  ordinary  passenger,  as  to  the  liability  of 
the  common  carrier,  for  injuries  he  may 
sustain,  caused  by  the  negligence  of  its  em- 
ployes. Yeomans  v.  Contra  Costa  Steam 
Nav.  Co.,  44  CaL  71.  72. 
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An  express  messenger  riding  in  a  bag- 
gage car  is  entitled  to  the  same  care  as  a 
passenger,  so  far  as  is  consistent  with  his 
position  in  such  car.  San  Antonio  &  A.  P. 
Ry.  Go.  ▼.  Adams,  24  8.  W.  839,  841«  6  Tex. 
OlT.  App.  102. 

Same— Postal  olevk. 

A  United  States  railway  postal  clerk, 
who  has  finished  his  regular  run,  and  Is  on 
a  train  returning  home,  riding  free  on  the 
strength  of  his  photograph  commission,  in  ac- 
cordance with  the  custom  of  the  railroad 
cohipany  under  its  contract  to  carry  the 
mails,  is  a  passenger,  and  entitled  to  dam- 
ages resulting  from  the  negligence  of  the 
railroad's  employes,  whether  he  is  riding  in 
a  passenger  car  or  is  in  the  postal  car  as- 
sisting his  fellow  clerks  in  handling  the 
mails.  Cleveland,  0.,  C.  &  St  L.  Ry.  Co. 
▼.  Ketcham,  33  N.  B.  116,  119,  133  Ind.  346, 
36  Am.  St  Rep.  550,  19  L.  R.  A.  339. 

A  mail  agent  trayeling  on  a  railroad  un- 
der a  contract  between  the  goyemment  and 
the  railroad  company  is  a  passenger.  Ar- 
rowsmith  v.  Nashville  &  D.  R.  Co.  (U.  S.) 
57  Fed.  1G5,  167;  Louisville  &  N.  R.  Co.  ▼. 
Kingman  (Ky.)  35  S.  W.  264,  265;  Mellor  v. 
Missouri  Pac.  Ry.  Co.,  14  S.  W.  758,  105  Mo. 
455,  10  L.  R.  A.  36;  Nolton  v.  Western  R. 
Corp.  (N.  T.)  10  How.  Prac  97,  101  (affirmed 
in  15  N.  Y.  444,  69  Am.  Dec.  623);  Seybolt 
V.  New  York,  L.  B.  &  W.  R.  Co.,  95  N.  Y. 
562,  570,  31  Hun,  100,  101,  47  Am.  Rep.  75; 
Hammond  r.  Northeastern  R.  Co.,  6  S.  C. 
(6  Rich.)  130,  139,  24  Am.  Rep.  467;  Norfolk 
&  W.  R.  Co.  y.  Shott,  22  8.  B.  811,  812,  92 
Va.  34. 

Under  Act  April  4,  1868,  providing  that 
when  any  person  shall  sustain  an  injury  or 
loss  of  life  while  lawfully  employed  in  or 
about  the  premises  of  a  railroad,  or  in  or 
about  any  train,  and  such  person  is  not  an 
employ^  of  the  company,  the  right  of  action 
shall  be  only  such  as  exists  in  case  of  an 
employ^,  provided  that  the  act  shall  not 
apply  to  passengers,  a  government  mail 
agent  who  is  injured  while  traveling  in 
charge  of  the  mail,  is  not  a  "passenger," 
within  the  meaning  of  the  exception  in  the 
act  Pennsylvania  R.  Co.  v.  Price.  96  Pa. 
256»  257,  23  Alb.  Law  J.  69,  2  Ky.  Law  Rep. 
183,  189;  Price  v.  Pennsylvania  R.  Co.,  113  U. 
S.  218,  219,  5  Sup.  Ct  427,  428,  28  L.  Bd.  980; 
Pittsburgh  &  L.  B.  R.  Co.  V.  Bishop,  7  O.  C. 
D.  73,  76,  76. 

The  relation  of  carrier  and  passenger 
exists  in  every  case  in  which  the  carrier  re- 
ceives and  agrees  to  transport  another  not 
in  its  employ,  whether  this  be  by  contract 
between  them,  or  between  the  carrier  and 
some  other  person  in  whose  employment  the 
person  to  be  carried  Is,  for  the  purpose  of 
transacting  on  the  train  the  business  of  his 
employer,  as  in  cases  of  mail  and  express 


agents,  or  messengers  and  others.  So  it  is 
held  that  a  United  States  postal  clerk  is  a 
passenger.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wil- 
son, 15  S.  W.  280,  281,  79  Tex.  871,  U  L.  B. 
A.  486,  28  Am.  St  Rep.  345. 

Same— Palaee  ear  portev. 

A  porter  of  a  Pullman  car,  who  is  given 
free  transportation  by  the  railway  company 
on  whose  line  he  runs,  under  a  contract  be- 
tween the  Pullman  Company  and  the  railway 
company,  is  not  a  passenger  of  the  latter, 
so  as  to  create  the  usual  legal  presump- 
tion of  negligence  through  the  mere  liap- 
pening  of  an  accident  causing  him  personal 
injuries.  Hughson  v.  Richmond  &  D.  R.  Co., 
2  App.  D.  C.  98,  108. 

A  porter  of  a  palace  car,  whose  duties 
are  to  collect  fares  and  wait  on  passengers 
in  such  car,  is  entitled  to  the  rights  of  a 
passenger,  in  respect  of  the  careful  run- 
ning and  management  of  the  trahi.  Jones 
V.  St  Louis  S.  W.  Ry.  Co.,  125  Mo.  666,  28 
S.  W.  883,  26  L.  R.  A.  718,  46  Am.  St  Rep. 
514. 

Saaie— Person  In  oliarse  of  stock. 

A  drover  traveling  on  a  railway  on  a 
free  pass  is^  in  effect  a  passenger  for  hire. 
Little  Rock  &  Ft  S.  Ry.  Co.  ▼.  Miles,  40  Ark. 
298»  820,  48  Am.  Rep.  10. 

A  person  accompanying  stock  on  a  rail- 
road train  without  any  right  of  transporta- 
tion, and  who  has  not  paid  his  fare  at  the 
time  by  an  accident  though  intending  so  to 
do,  is  not  a  passenger.  Gardner  v.  New 
Haven  &  Northampton  Co.,  61  Conn.  143,  50 
Am.  Rep.  12. 

When  a  railroad  company  is  in  the  prac- 
tice of  granting  a  drover's  ticket  to  the  own- 
ers of  live  stock  transported  over  their  road, 
that  they  may  take  care  of  their  stock,  up- 
on their  releasing  the  company  from  any 
risk  on  account  of  it  and  paying  the  rate 
of  freight  which  is  much  less  than  where 
they  do  not  take  care  of  their  stock,  such 
ticket  authorizing  them  to  travel  on  the 
freight  train  without  any  further  fare  than 
that  included  in  the  freight,  a  drover  who 
is  on  a  freight  train  for  the  j»urpose  of  see- 
ing to  his  stock,  and  who  has  paid  the 
freight  therefor,  stands  in  the  relation  of  a 
passenger  to  the  company,  and  not  of  an  em- 
ploy6  or  servant,  and  the  company  is  liable 
to  him  for  injuries  resulting  from  a  colli- 
sion, as  though  he  were  a  passenger  in  a 
passenger  train,  and  it  is  immaterial  wheth- 
er he  has  received  a  drover's  ticket  or  not 
Flinn  V.  Philadelphia,  W.  &  B.  R.  Co.  (DeL) 
1  Houst  469,  494. 

A  person  who  is  riding  on  a  freight 
train  in  charge  of  stock  in  shipment,  with  the 
consent  of  the  railroad  company,  whether 
on  a  regular  ticket  or  on  a  drover's  pass,  la 
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a  passenger,  and  the  carrier  owes  talm  the 
same  duty  as  other  passengers  traveling  on 
passenger  trains,  which  requires  it  to  use  the 
highest  reasonable  and  practicable  skill  and 
diligence  to  protect  him  from  injury.  New 
York,  0.  &  St  L.  B.  Co.  T.  Blumenthal,  43 
N.  B.  809,  811,  leo  UL  40  (affirming  57  lU. 
App.  538). 

Where  a  farmer,  trayeling  with  stock, 
rode  in  a  caboose  car,  for  riding  in  which 
fares  were  usually  collected,  and  through  the 
carelessness  of  a  brakeman  the  caboose  went 
off  the  track  and  was  turned  over,  and  plain- 
tiff's leg  was  broken  in  consequence,  held, 
that  the  plaintiff  was  a  passenger,  and, 
though  not  entitled  to  comfort,  he  was  enti- 
tled to  the  usual  safety  of  a  passenger,  and 
should  receive  compensatory  damages.  In- 
dianapolis, B.  ft  W.  By.  Go.  ▼.  Beayer,  41 
Ind.483,494. 

A  person  traveling  with  the  consent  of  a 
railroad  company  on  a  freight  train  in  charge 
of  stock  or  goods  carried  by  the  company 
for  him  is  a  passenger.  Chicago  &  A.  R. 
Go.  T.  Winters,  61  N.  a  901,  904,  175  lU. 
293. 

A  stock  drover  traveling  on  a  freight 
train  upon  a  ticket  called  a  "stock  pass," 
for  the  purpose  of  taking  care  of  his  stock 
on  such  train,  and  for  which  stock  he  has 
paid  freight,  is  a  passenger  for  hire,  and  not 
a  gratuitous  passenger.  Ohio  &  M.  By.  Go. 
V.  Selby,  47  Ind.  471,  473,  17  Am.  Rep.  719. 

A  drover  transported  over  a  railroad, 
on  a  pass,  for  the  purpose  of  taking  care  of 
his  stock  on  the  train,  is  a  passenger.  Gar- 
roll  V.  Missouri  Pac.  By.  Co.,  88  Mo.  239,  248, 
57  Am.  Rep.  382. 

A  drover  riding  on  a  pass,  while  accom- 
panying cattle,  is  a  passenger,  and  has  the 
same  right  of  action  for  injuries  suffered  by 
him.  Hanover  Junction,  H.  ft  G.  B.  Co.  v. 
Anthony  (Pa.)  3  Walk.  210,  212. 

It  is  well  settled  that  one  who  is  carried 
by  a  common  carrier,  on  condition  that  he  is 
to  care  for  stock  carried,  does  not  thereby 
cease  to  be  a  passenger,  but  is  entitled  to  the 
same  care  as  other  passengers  carried  on 
the  same  train  or  conveyance.  Memphis  ft 
C.  Packet  Go.  v.  Buckner,  57  S.  W.  482,  483, 
108  Ky.  701. 

Same— Ridins  Ia  plaoe  aot  Intended  f  ov 
paMensers. 

The  mere  boarding  of  a  train  with  in- 
tention to  ride  thereon  and  to  pay  the  re- 
quired fare  does  not  necessarily  make  a 
person  a  passenger,  but  one  who,  without  a 
ticket,  boards  a  passenger  train,  prepared  to 
pay  his  fare,  and  with  a  bona  fide  intention 
of  paying  it,  is  not  a  passenger  if  he  takes 
passage  on  a  part  of  a  train  not  intended  for 
passengers — ^as,  for  Instance,  the  front  end 
of  the  baggage  car.    This  holding  la  not 


grounded  upon  the  fact  that  the  person  is 
without  a  ticket,  since  if  one  who  has  no 
ticket  enters  the  coach  of  a  railroad  comi>any 
with  the  intention  and  ability  to  pay  his 
fare,  and,  being  called  upon,  does  pay  it,  he 
thereby  becomes  a  passenger,  and  there  is  an 
implied  contract  on  the  part  of  the  carrier 
to  carry  him  safely;  but.  If  passage  is  taken 
upon  a  part  of  the  train  not  intended  fot 
passengers,  a  holding  that  a  person  so  situ- 
ated was  in  fact  a  passenger  would  place 
upon  the  carrier  the  highest  obligation  to 
one  with  whom  it  did  not  know  it  sustained 
the  relation  of  carrier.  Missouri,  K.  ft  T. 
By.  Go.  V.  Williams,  42  8.  W.  856,  91  Tex. 
255. 

The  particular  place  where  a  person  may 
be  on  a  passenger  train  does  not  necessarily 
and  conclusively  determine  whether  or  not 
such  person  is  a  passenger.  One  who  has 
paid  his  fare  and  secured  his  ticket  may  dis- 
regard some  rules  prescribed  by  the  carrier, 
and  yet  such  conduct  on  his  part  would  not 
change  the  fact  that  he  was  a  passenger. 
A  person  who  boards  a  passenger  train,  hav- 
ing the  means  and  intending  in  good  faith 
to  pay  his  fare  as  soon  as  he  has  an  oppor- 
tunity to  do  so,  is  as  much  a  passenger  as 
though  he  had  paid  his  fare  and  procured  a 
ticket  before  getting  on  the  train.  So, 
though  the  position  on  the  train  of  a  person 
who  has  boarded  it  without  purchasing  a 
ticket  may  be  important  in  determining 
whether  or  not  he  intended  to  pay  his  fare, 
it  does  not  conclusively  fix  his  status  as  to 
being  a  passenger  or  trespasser.  In  conso- 
nance with  these  doctrines,  it  is  held  that  a 
person  who  boarded  a  passenger  train,  able 
to  and  intending  in  good  faith  to  pay  his 
fare,  was  a  passenger,  though,  in  his  hurry, 
the  train  being  already  in  motion,  he  got  on 
the  front  platform  of  an  express  car,  which 
the  conductor  could  not  reach  without  stop- 
ping the  train.  Missouri,  K.  ft  T.  Ry.  Co.  r, 
Williams  (Tex.)  40  S.  W.  350,  351. 

Where  a  person  got  on  the  platform  of 
an  express  car  without  having  procured  a 
ticket,  and  remained  there  in  violation  of  the 
company's  rules,  the  fact  that  a  brakeman 
accepted  from'  him  the  required  fare  from 
the  point  where  he  got  on  to  his  destination 
did  not  constitute  the  person  a  passenger. 
Chicago  ft  B.  R.  Go.  v.  Field,  34  N.  B.  406, 
407,  7  Ind.  App.  172,  52  Am.  St.  Rep.  444. 

Same— Bldlns  on  engine* 

The  term  "passenger,"  as  used  in  an  in- 
surance policy  providing  for  certain  pay- 
ments if  the  insured  is  injured  while  riding 
as  a  passenger  In  a  conveyance  using  steam, 
etc.,  as  a  motive  power,  is  used  to  designate 
the  character  or  relation  the  insured  sustains 
to  the  proprietor  of  the  conveyance;  and  a 
passenger,  by  going  upon  an  engine,  does  not 
thereby  lose  his  character  as  passenger. 
Berliner  t.  Travelera'  Ins.  Co.*  63  Pac.  918, 
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d21,  121  Cal.  458,  41  L.  R.  A.  467,  66  Am.  St 
Rep.  49  (citlns  Lake  Shore  &  M.  S.  R.  Go. 
y.  Brown,  123  111.  1B6,  14  N.  E.  197,  5  Am. 
St  Rep.  510;  McGee  t.  Missouri  Pac  R7« 
€k).,  92  Mo.  206,  216,  4  S.  W.  739,  1  Am.  St 
Rep.  706;  and  Naahvllle  4c  G.  R.  Oa  T.  Br- 
win,  3  Am.  ic  Bkig.  R.  Gaa.  465). 

One  who  rode  a  part  of  hto  journey  on 
an  engine,  and,  while  the  train  was  at  a 
station,  got  off,  and,  after  it  had  started, 
got  on  the  front  platform  of  a  crowded  pas- 
senger car,  and  soon  after,  and  without  hay- 
ing entered  the  car,  fell  off  and  was  killed, 
was  not  a  passenger,  and  had  not  acquired 
the  rights  of  such.  Merrill  ▼.  Bastem  R.  Go^ 
1  N.  B.  648,  549,  139  Mass.  238. 

One  may  hecome  a  passenger  of  a  com- 
mon carrier  without  ever  being  actually  on  a 
train  of  the  common  carrier.  It  Is  not  easy 
to  lay  down  a  rule  defining  what  in  all  cases 
constitutes  one  a  passenger  of  the  carrier  on 
whose  train  such  person  is.  But  it  is  essen- 
tial to  constitute  one  a  passenger  riding  on 
a  train  of  the  carrier  operating  such  train 
that  such  person  should  be  rightfully  on  such 
train,  or  should  be  thereon  with  the  knowl- 
edge or  consent  of  the  carrier  or  his  agent 
in  charge  of  the  train.  One  riding  on  the 
engine  of  a  freight  train,  in,  accordance  with 
an  arrangement  with  the  fireman  of  the  en- 
gine, to  shovel  coal  In  return  for  the  priyilege 
of  riding,  is  not  a  passenger  of  the  carrier 
operating  the  train;  the  conductor  thereof 
not  having  knowledge  of  his  presence  or 
consented  thereto.  Woolsey  ▼.  Chicago,  B. 
&  Q.  R.  Go.,  58  N.  W.  444^  445.  39  Neb.  798, 
25  L.  R.  A.  79. 

Same— Riding  om  f  reigbt  train. 

Generally  speaking,  a  passenger  Is  one 
who  travels  In  a  public  conveyance  by  vlr^ 
tue  of  a  contract,  express  or  implied,  with 
the  carrier.  It  is  obvious  that  in  this  sense 
a  person  riding  on  a  freight  train  In  pursu- 
ance of  the  rules  of  the  company,  and  by  its 
consent,  is  a  passenger.  He  may  be  a  pas- 
senger with  restricted  rights,  as  against  the 
company,  because  of  the  terms  of  the  con- 
tract under  which  he  is  being  carried,  but 
he  is  none  the  less  a  passenger.  Simmons  v. 
Oregon  R.  &  Nav.  Go.,  69  Pac.  1022.  1023, 
41  Or.  151. 

Where  a  railroad  company  is  in  the  habit 
of  carrying  passengers  on  its  freight  trains, 
and  shortly  before  the  starting  of  a  freight 
train,  at  a  particular  time,  leaves  the  caboose 
open  on  a  side  track,  where  passengers  have 
been  in  the  habit  Of  taking  it,  the  company 
impliedly  invites  passengers  to  enter,  so  that 
one  entering  the  caboose  there  becomes  a 
passenger.  Illinois  Gent  R.  Go.  t.  Azley,  47 
111.  App.  307,  308. 

Where  a  person  wrongfully  gets  on  a 
freight  train  which  is  not  used  for  carrying 
passengers^  and  remains  on  it  without  the 


consent  of  the  servants  of  the  company  In 
charge  of  the  train,  he  cannot  claim  the 
rights  of  a  passenger;  and,  if  injured  while 
being  thus  carried,  the  company  is  not  liable 
unless  the  injury  was  caused  by  the  gross  or 
willful  neglect  of  its  servants.  Louisville  Jc 
N.  R.  Go.  ▼.  Moss,  13  Ky.  Law  Rep.  684. 

One  who,  without  knowing  that  such, 
permission  has  been  forbidden,  goes  on  a 
freight  train  by  permission  of  the  engineer, 
who  is  acting  atf  conductor,  and  pays  the 
usual  fare,  Is  entitled  to  the  privileges  of  a 
passenger.  Hanson  v.  Mansfield  Ry.  4c 
Transp.  Go.,  88  La.  Ann.  Ill,  114,  68  Am. 
Rep.  162. 

A  brakeman  employed  on  a  freight  train 
in  charge  of  a  conductor  has  no  implied  aur 
thority  to  bind  the  company  by  a  contract 
of  passage,  and  his  permission  to  a  person 
to  ride  does  not  make  such  a  person  a  pas- 
senger. Gandlff  ▼.  Louisville,  N.  O.  Jb.  T.  Rj. 
Go.,  7  South.  601,  42  La.  Ann.  477. 

If  a  railroad  company  permits  one  pay- 
ing fare  to  ride  on  a  freight  train,  he  becomes 
a  passenger,  and  is  entitled  to  the  same 
degree  of  care  as  though  the  train  were  a 
passenger  train.  International  &  O.  N.  Ry. 
Go.  T.  Irvine,  64  Tex.  529,  534. 

A  person  having  a  ticket  for  passage  on 
A  railroad,  who  boards  a  freight  train  which 
does  not  carry  passengers,  believing  the  tick- 
et good  on  that  train,  is  to  be  treated  as  a 
passenger,  and  is  not  a  trespasser.  Boggess 
▼.  Ghesapeake  &  O.  Ry.  Go.,  16  S.  B.  525,  87 
W.  Va.  297,  23  L.  R.  A.  777. 

Person  leavinc  train. 

Where  a  person  had  a  ticket  giving  him 
a  right  to  ride  as  a  passenger,  and  had  no 
opportunity  to  surrender  it  or  pay  his  fare, 
but  left  the  train  after  it  had  stopped  at  a 
station  where  passengers  were  accustomed 
and  had  a  right  to  leave  the  train,  and  was 
injured  while  so  doing  by  a  train  on  another 
track,  he  still  continued  a  passenger  up  to 
the  time  of  the  injury.  McKlmble  v.  Boston 
&  M.  R.  R.,  2  N.  B.  97,  98,  139  Mass.  542. 

While  it  is  undoubtedly  true  that  one 
who  has  bought  a  ticket,  or  otherwise  be- 
come entitled  to  transportation  on  a  train 
of  cars  of  a  railroad  corporation.  Is  ordinarily 
a  passenger  from  the  time  when  he  reason- 
ably and  properly  starts  from  the  ticket  of- 
fice or  waiting  room  of  the  station  to  take 
his  seat  in  the  car  of  the  train  until  he  has 
reached  the  station  to  which  he  is  entitled 
to  be  carried,  and  has  had  an  opportunity 
by  safe  and  convenient  means  to  leave  the 
train  or  roadway  of  the  corporation  at  that 
station,  he  loses  his  character  as  a  passenger 
by  getting  off  the  train  at  his  destination 
before  the  train  stops.  Gommonwealth  ▼. 
Boston  &  M.  R.  R..  129  Mass.  500^  501,  37 
Am.  Rep.  382. 
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A  person  ceaBes  to  1m  a  passengw  when 
ke  has  alighted  from  a  train,  gone  on  the 
■Idewaik  of  the  highway,  and  thence  started 
to  cross  the  track,  on  hJa  way  from  the  sta- 
tion. Allerton  y.  Boston  4c  IC  B.  B.,  15  N. 
B.  621,  623,  146  Massi  241. 

A  passenger  on  a  street  ear,  who  steps 
from  the  car  Into  a  public  street,  ceases  to 
be  a  passenger  the  moment  he  leaves  the  car. 
Creamer  y.  West  End  St  Ry.  Ck>.,  156  Mass. 
320,  31  N.  B.  391,  16  L.  R.  A.  480,  82  Am.  St 
Rep.  456. 

An  approach  to  a  railway  depot  on 
premises  belonging  to  the  company  consti- 
tutes a  part  of  such  premises^  and  the  rela- 
tion of  carrier  and  passenger  continues  until 
the  passengtf  has  passed  beyond  such  ap- 
proach. Oulf,  O.  4c  S.  F.  Ry.  Go.  ▼.  Qlenk, 
80  8.  W.  278.  279,  9  Tex.  CUT.  App.  599. 

While  <«ie  Is  passing  from  one  train  to 
another,  as  required  by  the  conditions  of 
his  ticket,  he  remains  a  passenger,  and  Is 
entitled  to  all  rights  as  such.  Baltimore  4c 
O.  R.  Go.  T.  State,  60  Md.  449,  462. 

Plaintiff,  a  married  woman,  while  traTel- 
Ing  alone  with  her  baby,  was  transferred  to 
a  station  of  defendant's  railway,  over  which 
she  had  a  valid  ticket,  purchased  from  a  con- 
necting line,  and  which  included  her  transfer 
from  one  road  to  the  other.  The  station  was 
kept  open  at  all  times,  both  day  and  night, 
for  the  use  of  passengers;  and  plaintiff  re- 
mained there  to  await  her  train,  which  would 
not  arrive  for  10  bourse  with  the  assent  of 
defendant's  agent  While  alone  in  the  wait- 
ing room  at  night,  she  was  assaulted  by  de- 
fendant's night  agent  Held,  that  she  was  a 
passenger,  and  that  defendant  was  liable  for 
the  act  of  its  employ^.  St  Louis  S.  W.  Ry. 
Go.  of  Texas  v.  Griffith,  85  &  W.  741,  748,  12 
Tex.  Giv.  App.  68L 

PA8SENOEB  OAB. 

A  coach  specially  equipped  and  used  as 
a  pay  car,  and  not  as  a  vehicle  for  the  trans- 
portation of  passengers^  is  not  In  contem- 
plation of  a  policy  of  accident  insurance 
granting  double  indemnity  to  the  insm-ed  if 
injured  while  riding  as  a  passenger  on  a  pas- 
senger car  using  steam  as  a  motive  power, 
a  passenger  car;  and  this  la  so  although  It 
had  been  formerly  used  as  a  passenger  car, 
and  was  capable  of  being  so  used  again. 
Travelers'  Ins.  Go.  v.  Austin,  42  S.  B.  522, 
524,  116  Ga.  264^  59  L.  R.  A.  107,  94  Am.  St 
Rep.  125. 

PAS8ENOEB  BTATIOir  OB  DEPOT. 

"Passenger  station"  means  nothing  less 
than  a  place  at  which  passenger  tickets  are 
ordinarily  sold,  as  used  In  Gen.  Laws,  c.  163, 
§  22,  providing  that  no  raihroad  corporation 
shall  eject  any  person  from  Its  cars  for  non- 
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payment  of  fare,  excepting  at  some  passen- 
gtf  station.  Baldwin  v.  Grand  Trunk  Ry. 
Go.,  15  Atl.  411,  412,  64  N.  H.  696. 

A  store  on  a  railroad's  right  of  way, 
where  railroad  tickets  were  sold,  and  which 
was  resorted  to  by  passengers  while  waiting 
for  the  cars,  and  over  which  the  company 
had  no  control,  was  not  a  passenger  depot, 
within  the  meaning  of  the  separate  coach 
act  (Sand.  &  H.  Dig.  |  6219),  requiring  the 
maintenance  of  separate  waiting  rooms  in 
passenger  depot&  The  expression  ''passen- 
ger depot"  as  employed  in  the  act,  means  a 
depot  building  used  for  the  reception  of  pas- 
sengers. St  Louis,  L  M.  &  S.  Ry.  Go.  T. 
State,  61  Ark.  9,  11,  81  S.  W.  570,  57L 

PASSENGER  TRAIN. 

Bee  "Regular  Passenger  TtaliL** 

A  passenger  train  consists  of  passenger, 
baggage,  express,  and  mall  cars;  and  hence, 
as  used  In  Laws  1891,  p.  103,  fixing  the  rate 
of  fare  on  railroads  according  to  the  gross 
earnings  of  passenger  trains,  the  earnings 
of  the  baggage,  express,  and  mail  cars  must 
be  included.  Gommlssioner  of  Railroads  v. 
Wabash  R.  Go.,  82  N.  W.  626,  527,  128  Mich. 
669. 

Mixed  trains,  made  up  in  part  of  a  pas- 
senger equipment  and  in  part  of  freight  cars, 
used  for  the  fransportatlon  of  passengers, 
are  passenger  trains,  within  the  meaning  of 
the  terms  of  a  contract  giving  a  railroad 
company  depot  facilities  for  passenger  fralns. 
Ghicago  Q.  W.  Ry.  Go.  v.  St  Paul  Union 
Depot  Go.,  71  N.  W.  28,  68  Minn.  220. 


PASSION. 

See  ''Sudden  Heat  and  Passion'*;  "Sud- 
den Passion.'* 

'Tassion,"  as  used  in  a  charge  defining 
manslaughter  as  voluntary  homicide  commit- 
ted under  the  immediate  Infiuence  of  sudden 
passion  arising  from  an  adequate  cause, 
means  any  of  the  emotions  of  the  mind 
known  as  "anger,"  '"rage,"  "sudden  resent- 
ment" or  •'terror,"  rendering  the  mind  in- 
capable of  cool  refiectlon.  Stell  v.  State 
(Tex.)  58  S.  W.  75,  76. 

"Passion"  presupposes  absence  of  mal- 
ice. "Malice"  excludes  passion.  State  v. 
Johnson,  23  N.  G.  854,  362,  85  Am.  Dec.  742. 


PASSIVE  TRUST. 

"Passive  trusts,'*  as  used  In  the  statute 
of  uses  and  trusts  (Rev.  St  c.  84),  abolishing 
passive  trusts,  mean  those  which  are  ex- 
press, or  created  by  the  words  of  some  deed 
or  other  instrument  in  writing,  and  not  those 
trusts  arising  or  resulting  by  Implication  of 
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Uw,  which  in  most  instances  still  continue 
to  exist,  and  which  may.  In  the  broadest 
sense,  he  denominated  passive.  Eyery  ex* 
press  passlTe  trust  is  abolished,  and  the  deed 
•r  instrument  by  which  it  is  created,  or  at- 
tempted to  be,  takes  effect  as  a  conveyance 
directly  to  the  cestui  que  trust,  in  whom  the 
legral  title  Tests,  and  the  trustee  acquires  no 
estate  or  Interest  whatsoever.  A  conveyance 
of  land  from  A.  to  B.  to  the  use  or  in  trust 
for  C,  the  trustee  having  no  active  duties  to 
perform,  constitutes  a  passive  trust,  and  the 
trustee  takes  no  title,  but  the  same  vests  Im- 
mediately and  absolutely  in  the  cestui  que 
trust  to  the  extent  of  the  estate  granted. 
Goodrich  v.  City  of  Milwaukee,  24  Wis.  422, 
429. 

Where  a  special  duty  is  to  be  perform- 
ed by  the  trustee  in  respect  to  the  estate, 
such  as  to  collect  the  rents  and  profits,  to 
sell  the  estate,  etc,  the  trust  is  called  "ac- 
tive." All  other  trusts  are  denominated 
"passive  trusts,"  because  there  is  ne  duty 
imposed  on  the  trustee.  He  simply  acts 
as  the  reservoir  of  the  legal  estate,  because 
from  the  terms  and  character  of  the  oonv^- 
ance  and  limitation  the  statute  cannot  trans- 
fer the  legal  estate  to  the  cestui  que  use 
or  trust  Perkins  v.  Brinkley  (N.  O.)  46  8. 
E.  541,  542. 

The  prime  requisite  of  a  passive  trust  is 
that  the  trustee  is  made,  in  form,  a  mere 
holder  of  the  legal  title;  the  right  to  the 
possession  and  profits  being  in  another.  If 
there  are  no  active  duties  for  the  testator 
to  perform  with  respect  to  administering 
the  property,-  and  the  primary  use  be  ex- 
pressly or  impliedly  by  reason  of  sucdi  ac- 
tive duty  vested  in  the  trustee,  the  trust  is 
necessarily  active,  and  not  affected  by  the 
statute  which  would  otherwise  exe(*ute  the 
use,  and  thus  vest  the  legal  title  in  the  equi- 
table owner.  Holmes  v.  Walter,  95  N.  W. 
880,  882,  118  Wis.  409,  82  L.  B.  A.  986. 

PAST  CONSIDERATION. 

A  past  consideration  is  an  act  done  be- 
fore a  contract  is  made,  and«  though  bene- 
ficial to  the  defendant,  is  not  such  a  con- 
sideration as  will  support  a  contract,  unless 
done  on  request    Chaffee  v.  Thomas  (N.  Y.) 

7  ck>w.  858,  sea 
PAST  DUL 

"Past-due  intiereet"  means  Interest 
which  is  collectible  on  demand.  Goquard  v. 
Bank  of  Kansas  Oily,  12  Ma  App.  261,  266. 

PASTEBOARD. 

Pasteboard  is  paper  of  eoarse  and  infe- 
rior quality.  It  is  included  within  the  term 
"paper,''  In  a  contract  for  the  furnishing  of 


apparatus  with  whidi  to  make  paper.  Pat- 
teson  V.  Garret.  80  Ey.  (7  J.  J.  Maish^  112- 
116. 


PASTILLE. 

Webster  defines  'l^astille^  as  an  aromatic 
or  medicated  drop  or  losenge  of  sugar  confec- 
tionery, so  that  an  indictment  charging  the 
advertisement  of  a  pastille  which  will  pre- 
vent pregnancy,  without  setting  out  its  in- 
gredients, so  as  to  show  whether  they  are 
of  a  quality  calculated  to  corrupt  the  nKN> 
als  of  youth,  is  insufficient  Abendroth  v. 
State,  30  8.  W.  787,  788^  24  Tex.  Or.  B.  825. 


PASTIML 

Money  staked  on  the  event  of  an  elec^ 
tion  is  not  money  bet  on  a  game,  sport,  or 
pastime.  Hickna  v.  Littlepage  (Ky.)  2  Dana, 
844;  Graves  v.  Ford*  42  Ky.  (5  B.  Mon.)  118, 
114. 

PASTOR. 

A  pairtor  Is  one  who  has  been  installed, 
according  to  the  usages  of  some  Christian 
denomination,  in  charge  of  a  specific  cfaurdi 
or  body  of  churches,  and  a  person  who  has 
been  called  as  pastor  of  a  congregation  does 
not  accept  such  call  by  merely  acting  as 
minister.  First  Presbyterian  Church  v.  My- 
ers, 50  Pac.  70,  76.  5  OU.  809»  88  L.  B.  A. 
687. 

PASTURE 

See  ^'Common  of  Pasture."* 

The  term  "pasture"  includes  not  only 
the  grass,  but  also  the  ground  or  sod  from 
which  it  grows.  Gulf,  C.  Jc  S.  F.  Ry.  Co.  v. 
Jones,  21  B.  W.  145,  141^  1  Tex.  Oiv.  App. 
872. 

PASTU&ACnS. 

Pasturage  is  the  right  of  grazing  one's 
cattle  on  the  estate  of  another.  Civ.  Code 
La.  1900,  art  728. 

PATENT. 

Under  sections  1  and  2  of  the  act  of  Con- 
gress of  March  8,  1885,  a  855,  23  Stat 
443  [U.  S.  Comp.  St  1001,  pp.  571,  572], 
limiting  appeals  to  the  United  States  Su- 
preme Pourt  from  the  Supreme  Courts  of 
territories  to  actions  when  the  value  of  the 
matter  in  dispute  exceeds  $5,000,  or  the  case 
Involves  the  validity  of  a  patent,  the  word 
"patent"  refers  to  a  patent  of  an  invention, 
and  not  to  a  patent  of  land.  Street  v.  Ferry, 
7  Sup.  Ct  231,  119  U.  S.  885,  30  L.  Bd.  439. 
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PATENT  (Of  ZnTemtioa). 

See  "Combination  Patent*;  •Foreign 
Patent";  "Letters  Patent";  -Eela- 
aaea  Patent" 

The  word  "patent"  means  the  ezdnslTe 
prlTllege  granted  by  the  aoyerelgn  authority 
to  an  Inyentar  with  respect  to  his  Invention. 
Atlas  Glass  Ck>.  y.  Slmonds  Mfg.  Oo.  (U.  S.) 
102  Fed.  d43,  647,  42  a  O.  A.  664. 

A  patent  Is  a  grant  to  the  patentee,  his 
faelrs  or  assigns,  for  a  stated  period,  of  the 
excloslye  right  to  make,  use,  and  Tend  the 
invention  or  discovery  throughout  the  ter- 
ritory of  the  United  States.  Ft  Wayne, 
G.  4c  L.  B.  Ck>.  v.  Haberkom,  44  N.  B.  822,  15 
Ind.  App.  479.  A  patent  is  a  grant  to  the 
patentee,  his  heirs  and  assigns,  for  a  stated 
period,  of  the  exclusive  right  to  make,  use, 
and  vend  the  Invention  or  discovery  through- 
out the  territory  of  the  United  States. 
Eclipse  Wind  Engine  Ga  v.  Zimmerman  Mfg. 
Ck>.,  44  N.  B.  1115,  1116;  16  Ind.  App.  496. 
» 

A  patent  Implies  a  grant  from  the  sov- 
ereign power,  securing  to  the  vendor  for  a 
limited  time  the  exclusive  right  to  make, 
use,  and  vend  the  Invention.  It  conveys  to 
the  inventor  substantive  rights,  and  secures 
to  him  a  valuable  monopoly,  which  he  can 
enforce  for  his  own  advantage,  either  by 
using  it  himself,  or  by  conveying  the  priv- 
ilege to  others.  He  receives  something 
tangible;  something  which  has  a  present, 
existing  value,  which  protects  him  from 
competition,  and  is  the  source  of  gain  and 
profit  An  Instrument  which  falls  short  of 
this,  which  gives  one  limited  and  tempo- 
rary protection,  which  is  but  a  condition 
precedent  to  the  definitive  grant,  and  which 
conveys  no  monopoly  or  the  right  to  proceed 
against  infringers,  is  not  a  patent  contem- 
plated by  the  statute.  Soci6t6  Anonyme 
pour  la  Transmission  de  la  Force  par  TElec- 
tridtd  V.  General  Electric  Go.  (U.  8.)  97 
Fed.  604,  605. 

A  patent  protects  the  first  producer  or 
inventor  of  an  article  against  the  mano- 
fiutare,  production,  and  sale  of  any  such 
article  without  his  consent  Dr.  Jaeger's 
Sanitary  Woolen  System  Ga  v.  Le  BoutU- 
lier,  15  N.  Y.  St  Rep.  117,  119. 

A  patent  Is  prima  fade  evidence  that 
the  patentee  was  the  first  and  original  in- 
ventor of  the  improvements  described  in  the 
spedflcations,  and  a  reissued  patent  grant* 
ed  under  authority  of  the  act  of  1836  is  pri- 
ma fade  evidence  that  the  machine  de- 
scribed in  the  spedflcations  thereof  is  sub- 
stantially the  same  as  the  machine  Intended 
to  be  patented  by  the  original  drawing. 
SkMit  V.  Spring  (U.  8.)  22  Fed.  Oasi  830,  884. 

A  patent  Is  not  a  regulation  of  com- 
meice,  nor  a  license  to  sell  the  patented 
article,  but  a  grant  that  no  one  else  should  | 


manufacture  or  sell  the  patented  article, 
and  therefore  a  grant  simply  of  an  exclu- 
sive right  in  the  discovery,  which  the  nation- 
al authority  could  protect  against  all  in- 
terference. Minnesota  v.  Barber,  10  Sup. 
Gt  862,  866,  186  U.  a  813,  84  L.  Ed.  465. 

A  patent  to  an  original  Inventor  of  a 
machine  which  first  performs  a  useful  func- 
tion protects  him  against  all  mechanisms 
that  perform  the  same  function  by  equiva- 
lent mechanical  devices,  but  a  patoit  to  one 
who  has  simply  made  a  slight  improvement 
on  a  device  that  performed  the  same  func- 
tion before  as  after  the  Improvement  is  pro- 
tected only  against  those  who  use  the  very 
Improvement  that  he  describes  and  claims, 
or  mere  colorable  evasions  of  it  McBrlde 
V.  Kingman  (U.  &)  97  Fed.  217,  219,  88  a 
a  A.  128. 

A  patent  must  be  for  a  method,  detached 
from  an  physical  existence  whatever.  Whlt- 
n^  V.  Garter  (U.  &)  29  Fed.  Gas.  1070,  1071. 

A  patent  must  combine  utility,  novelty, 
and  invention.  It  may  in  fact  embrace 
utility  and  novelty  in  a  high  degree,  but 
still  be  only  the  result  of  mechanical  skill, 
as  distinguished  from  invention.  A  person, 
to  be  entitled  to  a  patent,  must  have  in- 
vented or  discovered  some  new  and  useful 
art  machine,  manufacture,  or  composition 
of  matter,  or  some  new  and  useful  improve- 
ment thereon.  The  fact  that  a  device  has 
gone  into  general  use  and  displaced  other 
devices,  while  in  some  cases  evidence  of  in- 
vention. Is  not  conclusive  of  patentability, 
and  is  not  sufficient  to  support  a  patent 
where  the  changes  made  from  the  prior  art 
are  mere  changes  of  mechanical  construc- 
tion, or  form,  size,  or  materials.  Klein 
V.  Gity  of  Seattle  (U.  &)  77  Fed.  200,  204, 
23   a   G.   A.   114. 

The  word  ''patents"  found  In  Bankr.  Aet 
July  1,  1898,  c.  544,  I  70a,  80  Stat  565  [U.  8. 
Gomp.  St  1901,  p.  8461],  providing  that  a 
trustee  In  bankruptcy  shall,  by  operation 
of  law,  be  vested  with  the  bankrupt's  title 
to  Interests  in  patents  and  patent  rights. 
Includes  cases  wherein  the  title  in  the  let- 
ters patent  In  whole  or  in  part  is  vested  in 
the  bankrupt  either  by  the  issuance  of  let- 
ters in  his  name,  or  by  proper  assignment 
in  writing  from  the  patentee.  In  re  Mc- 
Donnell (U.  S.)  101  Fed.  289,  240. 

AsaottBiraet. 

A  patent  is  a  contract  by  whidi  the  gov- 
ernment secures  to  the  patentee  the  exclu- 
sive right  to  vend  and  use  his  invention  for 
a  f^w  years  in  consideration  of  the  fact 
that  he  has  perfected  and  described  it  and 
has  granted  its  use  to  the  public  forever 
after.  National  Hollow  Brake  Beam  Go.,  v. 
Interchangeable  Brake  Beam  Go.*  106  Fed. 
693,  701«  46  a  a  A.  544. 
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Afl  a  monopolj. 

See,  also,  "Monopoly.** 

A  patent  is  a  mere  monopoly  or  excln- 
siye  rlgbt  to  an  invention  not  existing  at 
the  common  law,  but  by  special  grant  from 
the  government  Deane  v.  Hodge,  27  N.  W. 
917,  919.  35  Minn.  146,  59  Am.  Rep.  821. 

A  patent  is  a  monopoly,  as  generally  de- 
nominated, the  consideration  for  which  is 
the  disclosure  by  the  patentee  of  something 
not  then  within  the  domain  of  public  knowl- 
edge, or  the  ability  or  mechanical  skill  of 
persons  in  the  art  having  personal  knowl- 
edge of  anything  which  was  then  old,  to 
produce  as  the  result  of  such  mechanical 
skill,  when  called  upon  to  do  so  by  the  neces- 
sity of  the  trade.  Farmers*  Mfg.  Go.  t. 
Spruks  Mfg.  Go.  (U.  S.)  119  Fed.  594,  596, 
(citing  Dunbar  t.  Meyers,  94  U.  S.  187,  24 
L.  Ed.  34;  Holllster  v.  Benedict  &  Burn- 
ham  Mfg.  Go.,  113  U.  S.  59,  5  Sup.  Gt  717, 28 
L.  Ed.  901 ;  Mast,  Foos  &  Go.  v.  Stover  Mfg. 
Go.,  177  U.  &  485,  20  Sup.  Gt  708,  44  L. 
Ed.  856). 

A  patent  secures  to  the  patentee  the 
right  to  debar  others  from  making  the  thing 
patented,  but  It  does  not  confer  upon  him 
the  right  to  make  it  That  he  could  do, 
though  not  exclusively,  without  a  patent 
Gonsequently  his  right  of  property  in  the 
patented  article,  when  made,  is  not  founded 
on  government  grant,  and  may  as  legitimate- 
ly be  subjected  to  state  legislation  as  any 
other  tangible  property.  But  the  monopoly 
which  it  does  grant  is  a  property  right 
created  under  the  Gonstitution  and  laws  of 
the  United  States,  and  Is  assignable;  and 
a  state  law  providing  that  notes  shall  not  be 
given  for  an  assignment  of  the  patent  itself 
is  as  plainly  obstructive  of  the  exercise 
of  a  right  founded  by  federal  law  as  would 
be  the  inhibition  of  payment  In  the  current 
funds  on  the  sale  of  a  patent  for  cash. 
Pegram  t.  American  Alkali  Go.  (U.  &)  122 
Fed.  1000,  1005. 

As  property* 

See  "Property.* 

Reissued  patent. 

Under  Rev.  St  f  4916  [U.  8.  Oomp.  8t 
1901,  p.  8393],  authorizing  the  reissue  of 
any  patent,  a  reissue  of  a  reissued  patent 
is  Included.  Selden  t.  Stockwell  Self-Light- 
Ing  Qas  Burner  Go.  (U.  &)  9  Fed.  890,  897. 

PATENT  (Of  lAm4>* 

The  word  "patent,"  as  used  In  14  Stat 
888-390,  relating  to  the  allotment  of  lands  to 
Indians,  and  providing  for  the  conveyance 
of  land  by  patent  to  an  Indian  after  a  cer^ 
tain  time  in  discharge  of  any  trust,  means 
nothing  more  than  an  Instrument  or  memo- 


randum iB  writing,  designed  to  show  that 
for  a  period  of  25  years  the  United  States 
would  hold  the  land  allotted  in  trust  for  the 
sole  use  and  benefit  of  the  allottee,  or  his 
heirs,  and  subsequently,  at  the  end  of  that 
time  convey  the  fee  discharged  of  the  trust 
and  free  of  all  charges  or  incumbrances. 
United  States  t.  Rlckert,  23  Sup.  Ot  478, 
480,  188  U.  S.  432,  47  li.  Bd.  532. 

A  patent  of  the  government  to  land 
vests  In  the  patentee  the  perfect  legal  title, 
which  relates  back  to  the  entry  of  the  land. 
Rankin  v.  Miller,  43  Iowa,  11»  17. 

As  •  deed* 

A  patent  to  land  Is  the  deed  of  the  gov- 
ernment United  States  t.  MuUan  (U.  S.) 
10  Fed.  785,  792. 

A  patent  Is  the  Instrument  by  which  the 
government,  whether  state  or  national,  pass- 
es its  title.  Hayner  v.  Stanley  (U.  S.)  13 
Fed.  217,  223. 

A  patent  Is  an  Instrument  which,  under 
the  law  of  Gongress,  passes  the  title  of  the 
United  States.  It  is  the  government  convey- 
ance. If  other  parties  possess  equities  su- 
perior to  those  of  the  patentee,  a  court  of 
equity  will,  on  proper  proceedings,  enforce 
such  equities;  but  in  an  action  In  the  fed- 
eral court  in  which  the  legal  title  Is  involved 
the  patent  when  regular  on  its  face  is  con- 
clusive. Redlield  v.  Parks,  10  Sup.  Gt  83, 
86,  132  U.  S.  239,  33  L.  Ed.  327. 

A  patent  Is  simply  a  deed  of  a  state  to 
its  grantee.  Its  execution  and  delivery  are 
an  admission  that  all  previous  proceedings 
have  been  had,  and  all  necessary  formalities 
have  been  complied  with.  Bushey  v.  South 
Mountain  Mining  &  Iron  Oo.,  136  Fa.  541,  552, 
20  Aa  549,  550. 

A  patent  from  the  commonwealth  is 
simply  a  deed  of  land  by  her  to  a  purchaser. 
The  term,  though  seldom  used  except  in 
grants  from  the  state  to  Individual  purchas- 
ers under  the  land  laws.  Is  Just  as  applica- 
ble to  any  grant  of  land  by  the  common- 
wealth under  any  other  laws.  Reilly  v. 
Mountain  Goal  Go.,  54  Aa  29,  86,  204  Pa. 
270. 

The  term  "patent^  In  the  act  of  Gon- 
gress  exempting  certain  lands  held  by  pat- 
entees or  their  heirs  from  state  taxation  for 
three  years  from  the  date  of  the  patents, 
referred  to  the  Instrument  executed  by  the 
principal  officers  of  the  government  as  evi- 
dence of  the  title  transfened  to  the  pat- 
entee.   Fisher  ▼.  Wlsner,  84  Iowa,  447,  450. 

A  patent  of  land  Issued  <m  a  grant,  made 
hi  1846,  is  a  deed  of  the  United  States.  As 
a  deed  Its  iteration  Is  that  of  a  quitclaim, 
or  rather  of  a  conveyance  of  such  interest 
as  the  United  States  possesses  in  the  land, 
and  It  takes  effect  by  relation  at  the  time 
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when  proceedings  were  institated  by  the 
filing  of  the  petition  before  the  board  of 
land  commlMloners.  Beard  y.  Federy,  70  U. 
8.  (3  Wall.)  478»  401,  18  L.  Ed.  88  (cited  In 
Manning  t.  San  Jacinto  Tin  Go.  [U*  8*1  9 
Fed.  726). 

A  patent  la  nothing  more  nor  less  than 
a  deed  from  the  state,  and  an  Innocent  pur- 
chaser of  land  covered  by  a  patent  stands 
Just  as  an  Innocent  purchaser  of  land  from 
one  who  holds  title  by  a  deed.  Nickels  t. 
Oommonwealth  (Ky.)  64  8.  W.  448,  450. 

"Patent**  Is  sometimes  used  In  the  Unit- 
ed States  to  mean  the  title  deed  by  which 
a  goyemment,  state  or  federal,  conveys  its 
Und;  so  that  under  Rev.  St.  1889,  |  5441, 
providing  that  a  debtor's  homestead  shall  be 
subject  to  execution  on  all  causes  of  action 
existing  at  the  time  of  acquiring  such  home- 
stead, and  for  that  purpose  such  time  shall 
be  the  date  of  filing  for  record  the  deed  of 
such  homestead,  the  term  "deed"  is  held  to 
Include  a  patent  under  the  federal  home- 
stead act  StinsoiL  v.  Oall,  63  &  W.  729,  780, 
168  Mo.  828. 

Am  evldemoe  of  title. 

A  patent  is  the  highest  evidence  of  title, 
and  is  conclusive  as  against  the  government 
and  all  claiming  under  Junior  patents  or  ti- 
tles until  it  is  set  aside  or  annulled  by  some 
Judicial  tribunal.  United  States  v.  Stone, 
106  U.  8.  525,  535,  27  L.  Ed.  163;  United 
States  V.  Mullan  (U.  9)  10  Fed.  785,  792; 
Hayner  v.  Stanly  (U.  S.)  13  Fed.  217,  228. 

A  patent  for  land  from  the  government 
Is  the  highest  evidence  of  title.  It  is  evi- 
dence that  all  prerequisites  have  been  com- 
plied with,  and  cannot  be  questioned  either 
la  a  court  of  law  or  equity,  unless  it  be  on 
the  ground  of  fraud  or  mistake.  Carter  v. 
Spencer,  5  Miss.  (4  How.)  42,  56,  34  Am. 
Dec    106. 

^A  patent  of  the  United  States  issued 
to  a  confirmee  of  a  Spanish  or  Mexican  grant 
under  the  act  of  Congress  of  March  3,  1851, 
treated  simply  as  the  deed  of  the  United 
States,  is,  in  its  operation,  like  the  deed  of 
any  other  grantor,  and  passes  only  such  in- 
terest as  the  United  States  possessed;  the 
deed  taking  effect  by  relation  at  the  date  of 
the  presentation  of  the  petition  of  the  pat- 
entee to  the  board  of  land  commissioners. 
But  such  patent  is  not  merely  a  deed  of  the 
United  States.  It  is  a  record  of  the  gov- 
ernment— of  its  action  and  judgment  with 
respect  to  the  title  of  the  patentee  existing 
at  the  date  of  the  cession  of  California — and 
as  such  record  is  conclusive  evidence  of 
title  in  the  patentee  at  the  time  the  juris- 
diction of  the  subject  passed  from  the  Mex- 
ican government  to  the  United.  States.*' 
Leese  v.  Clark,  20  Oal.  387,  412. 

A  patent  is  the  instrument  by  which 
the  government,  whether  state  or  national, 


passes  its  title.  It  is  the  government  con- 
veyance. But,  if  the  government  possess  at 
the  time  no  title,  none  passes  by  its  execu- 
tion. It  is  of  itself  evidence  of  title  only, 
because,  the  government  being  the  original 
source  of  title,  the  presumption  of  law  is  that 
the  title  remains  with  the  government  until 
some  other  disposition  of  it  is  shown;  but,  if 
an  earlier  patent  is  produced,  a  subsequent 
one  ceases  to  have  any  operation.  Patter- 
son V.  Tatum  (U.  S.)  18  Fed.  Cas.  1331,  1334. 

As  •  J-ndspDient. 

A  patent  or  certificate  of  title  to  land 
within  its  jurisdiction,  issued  by  the  Land 
Department  is  a  judgment  of  that  tribunal, 
and  a  conveyance  of  the  legal  title.  United 
States  V.  Winona  &  St  P.  R.  Co.  (U.  S.)  67 
Fed.  948,  956,  15  C.  a  A.  96. 


In  the  legislation  of  Congress  a  patent 
has  a  double  operation.  It  Is  a  conveyance 
by  the  government  when  the  government  has 
any  interest  to  convey;  but  where  it  is  is- 
sued upon  the  confirmation  of  a  claim  of  a 
previously  existing  title  it  is  documentary 
evidence,  having  the  dignity  of  a  record  of 
the  existence  of  that  title,  or  of  such  equities 
respecting  the  claim  as  to  justify  its  recogni- 
tion and  confirmation.  Langdean  v.  Hanes, 
88  U.  8.  (21  Wall.)  521,  530,  22  L.  Ed.  606; 
Wright  V.  Roseberry,  7  Sup.  Ct.  985,  988,  121 
U.  a  488,  30  L.  £d.  1039;  Wisconsin  Cent. 
R.  Co.  V.  Price  County,  10  Sup.  Ct  341,  346, 
133  U.  S.  496,  33  L.  Ed.  687;  Miller  v.  To- 
bin,  16  Pac.  161,  164,  16  Or.  540. 

"A  patent  for  land  has,  in  the  legisla- 
tion of  Congress,  a  twofold  operation.  It 
conveys  the  title  where  previously  that  re- 
mained in  the  United  States;  but  where  is- 
sued upon  the  rocognition  and  confirmation 
of  a  claim  to  a  previously  existing  title  it 
is  evidence  of  the  record  of  the  existence 
of  that  title,  or  of  equities  respecting  the 
land  requiring  recognition  by  a  quitclaim 
from  the  government  It  always  imports 
that  the  government  conveys,  or  has  previ- 
ously conveyed,  interests  in  the  lands — 
something  which  it  at  the  time  owns,  or  its 
predecessor  once  owned.  And  by  the  pro- 
ceedings previous  to  its  issue  there  is  cre- 
ated in  the  claimant  an  equitable  right  to 
the  conveyance  of  the  legal  title,  or  his  right 
to  such  title  is  so  established  that  he  can 
enforce  it  against  others  who,  with  notice 
of  his  claims,  may  have  obtained  the  patent'* 
Marsh  v.  Nichols  Shepherd  &  Co.,  9  Sup.  Ct 
168,  170,  128  U.  S.  605,  32  L.  Bd.  538. 

PATENT  AMBIOUITT. 

See  "Ambiguitas  Patens.** 

A  patent  ambiguity  is  that  which  ap- 
pears ambiguous  on  the  face  of  the  deed 
or  Instrument    Harris  v.  Kelly  (Pa.)  13  Atl. 
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523»  526;  Lycoming  Mut  Ins.  Oo.  t.  Sailer, 
67  PA.  108»  112  (citing  Bac.  Max.  Beg.  23); 
Brown  t.  Gnice,  46  Miss.  299,  302;  Deery 
▼.  Cray,  77  U.  S.  (10  Wall.)  283,  269,  19  L. 
Ed.  887;  Stokeley  ▼.  Gordon,  8  Md.  496,  606; 
Chambers  ▼.  Rlngstaff,  69  Ala.  140,  143; 
Mudd  ▼.  Dillon,  66  S.  W.  973,  976,  166  Mo. 
110;  Lathrop  t.  Blake,  23  N.  H.  (3  Foat)  46, 
60;  Mesick  t.  Sunderland,  6  Gal.  297,  812. 

"An  ambiguity  la  patent  that  is  appar- 
ent on  the  face  of  an  instmment,  where  the 
mere  reading  of  it  shows  that  something 
more  must  be  added  before  the  reader  can 
tell  which  of  certain  things  or  persons  is 
meant"  Dorr  ▼.  School  Dist.,  40  Ark.  237, 
241;  McNair  t.  Toler,  5  Minn.  486^  439  (GIL 
366,  868). 

A  patent  ambiguity  is  one  which  re- 
mains uncertain  after  all  the  evidence  of 
surrounding  circumstances  and  collateral 
facts  admissible  under  the  proper  rules  of 
evidence  is  exhausted.  McRoberta  t.  Mc- 
Arthur,  62  Minn.  310,  311,  64  N.  W.  903; 
Kretschmer  v.  Hard,  32  Pac.  418,  419,  18 
Colo.  223. 

"A  patent  ambiguity  Is  an  uncertainty 
that  arises  at  once  on  the  reading  of  the 
contract  We  do  not  have  to  wait  until 
some  other  fact  is  brought  to  our  knowledge 
before  the  uncertainty  is  apparent  but  the 
doubt  is  suggested  at  once,  and  by  the 
phrase  itself."  Strong  v.  Waters,  60  N.  Y. 
Supp.  257,  258,  27  App.  Div.  299. 

A  patent  ambiguity  is  one  that  appears 
on  the  face  of  the  instrument,  and  that  which 
occurs  when  the  expression  of  an  instru- 
ment is  so  defective  that  a  court  of  law 
which  is  obliged  to  put  a  construction  on  it, 
placing  itself  in  the  situation  of  the  parties, 
cannot  ascertain  what  they  meant  Grimes' 
Ex'rs  V.  Harmon,  35  Ind.  198,  208,  9  Am. 
Rep.  ti90. 

When  a  doubt  exists  as  to  the  intention 
of  the  party  or  parties  to  an  instrument  it  is 
called  a  "patent  ambiguity."  Breckenrldge 
V.  Duncan,  9  Ky.  (2  A.  K.  Marsh.)  60,  12  Am. 
Dec.  359. 

liatent  amUgiiity  distlnguislied. 

A  patent  ambiguity  is  one  which  arises 
solely  from  the  terms  of  the  instrument 
while  a  latent  ambiguity  is  one  not  appear- 
ing on  the  face  of  the  instrument  but  which 
is  developed  by  extrinsic  evidence.  Con- 
Ian  V.  Doull,  9  Pac.  568,  669,  4  Utah,  267. 

A  patent  ambiguity  ia  an  ambiguity  ap- 
pearing on  the  face  of  an  instrument  in 
question,  and  differs  from  a  latent  ambi- 
guity, which  is  an  ambiguity  arising  from  the 
fact  that  the  words  of  the  instrument  apply 
equally  well  to  two  different  things  or  sub- 
ject-matters. Thus  where  there  was  a  con- 
veyance of  the  water  In  a  certain  brook,  and 
It  appeared  that  there  were  two  branches  of 


it  which  crossed  the  grantor's  land,  there 
was  a  latent  and  not  a  patent  ambiguity. 
Petrle  t.  Trustees  of  Hamilton  College^  68 
N.  E.  216,  217,  168  N.  Y.  468. 

The  artificial  distinction  of  patent  and 
latent  ambiguity  Is  thus  enunciated  by  Lord 
Bacon  (Rules  &  Maxims,  Regula,  23):  "Am- 
biguitas  patens  is  that  which  appears  to  be 
ambiguous  on  the  deed  or  Instrument;  latena 
is  that  which  seemeth  certain  and  without 
ambiguity  for  anything  that  appearetfa  upon 
the  deed  or  instrument  but  there  is  some 
collateral  matter  out  of  the  deed  that  breed- 
eth  the  ambiguity."  This  definition  is  cited 
by  Mr.  Taylor,  more,  as  he  says,  out  of  re- 
spect to  that  great  man  than  in  the  expecta- 
tion that  it  will  afford  much  practical  infor- 
mation; and  Judge  Story,  over  70  years 
ago,  in  Peisch  ▼.  Dickson  (U.  S.)  19  Fed.  Cas. 
123,  declared  that  he  had  endeavored  in 
vain  to  reconcile  the  conflicting  authorities 
as  to  latent  and  patent  ambiguity.  In  re 
Hastings  (N.  Y.)  6  Dem.  Sur.  307,  318. 

PATENT  DANGER. 

"Patent  dangers"  are  those  seen,  or  by 
their  presence  perceptible  to  the  senses. 
Williams  v.  Walton  &  Whann  Oo.  (Del.)  82 
AU.  726»  729,  9  Honst  322. 

PATENT  DEFEOT. 

A  "patent  defects  is  one  that  may  be 
discovered  by  the  exercise  of  ordinary  dil- 
igence. Where  It  appeared  that  an  animal 
sold  was  affected  with  spavin,  and  slightly 
lame  from  that  cause,  and  that  there  was  a 
knot  on  the  leg  affected  which  could  be  plain- 
ly seen,  but  the  buyer  took  the  animal  with- 
out seeing  it  in  motion,  the  defect  was  a 
patent  one,  and  there  could  be  no  recovery 
in  an  action  for  deceit  Lawson  t.  Baer,  62 
N.  O.  461,  462. 

PATENT  IXOITR. 

Every  flouring  mill  separates  its  product 
into  two  or  more  grades.  Into  the  first  grade 
it  puts  its  best  quality,  which  is  called  its 
"patent  fiour,"  and  is  the  best  product  ob- 
tained in  that  mill  from  wheat  handled  by  it 
What  is  left  of  that  wheat  goes  into  inferior 
grades  of  flour.  The  skill  of  the  miller  Is 
directed  to  getting  the  largest  percentage, 
compatible  with  desired  excellence,  of  pat- 
ent flour  out  of  a  given  quantity  of  wheat 
All  patent  flour  in  the  market  is  not  of  the 
same  quality.  The  quality  may  be  influen- 
ced by  the  percentage  of  the  product  the 
miller  sees  flt  to  set  apart  for  that  grade. — 
Nordyke  &  Marmon  Go.  v.  Kehlor,  66  S.  W. 
287,  289,  166  Mo.  643,  78  Am.  St  Rep.  600. 

PATENT  FUEXi. 

The  term  '^patent  fuel**  was  said  in  a 
case  involving  the  issue  whether  the  term 
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*'coa2*'  in  a  marine  policy  Indnded  a  sub- 
stance called  "patent  fuel*'  to  be  capable  of 
belnir  aptly  applied  to  coal  broken  by  a  pat- 
ented machine,  and  having  a  peculiar  shape, 
and  it  was  held  that  parol  eTldence  was  ad- 
missible to  show  whether  the  substance  in 
question  was  included  in  the  term  "coal." 
Howard  t.  Great  Western  Ina.  Co.,  109  Mass. 
884,  888. 

PATENT  HAVZNO  8HOBTE8T  TERM. 

Rot.  St  I  4887  [U.  &  Gomp.  8t  1901, 
p.  8382],  providing  that  every  patent  grant- 
ed for  an  invention  which  has  been  patented 
in  a  foreign  country  shall  be  so  limited  as 
to  expire  at  the  same  time  with  the  foreign 
patent  or,  if  there  be  more  than  one,  at  the 
same  time  with  the  one  having  tlie  "shortest 
term,"  means  the  foreign  patent  which  at 
the  time  the  United  States  patent  was  grant- 
ed has  then  the  shortest  term  to  run,  irre- 
spective of  the  fact  that  the  foreign  patent 
may  afterwards  lapse  or  become  forfeited  by 
the  nonobservance  of  a  condition  subsequent 
prescribed  by  the  foreign  statute.  Pohl  v. 
Anchor  Brewing  Co.,  10  Sup.  Ot  577»  679, 
134  U.  8. 881,  83  L.  Ed.  968. 

The  provision  of  Rev.  St  |  4887  [U.  8. 
Ck>mp.  St  1901,  p.  8382],  that  patents  shall 
be  so  limited  as  to  expire  with  any  foreign 
patent  for  the  same  invention  "having  the 
shortest  term,*'  means  the  expiration  of  such 
term  of  the  foreign  monopoly  as  the  patentee 
is  by  the  grant  of  the  foreign  patent  given 
power  over  and  control  of.  So  that  the  Unit- 
ed States  patent  does  not  cease  when  a  for- 
eign patent  ceases  because  of  nonpayment  of 
patent  fees  for  a  part  of  the  term  for  which 
the  patent  might  on  payment  of  all  the  fees, 
remain  in  force.  Diamond  Match  Go.  v. 
Adirondack  Match  Oo.  (U.  8.)  06  Fed.  803, 
804. 

PATENT  INSIDE. 

Sheets  of  paper  the  size  of  a  newspaper, 
'partly  printed  and  partly  blank,  it  being  in- 
tended that  the  blank  portions  should  be  used 
by  a  newspaper  in  printing  local  news,  etc., 
on  the  same.  Palmer  v.  McCormick  (U.  S.) 
30  Fed.  82,  84. 

PATENT  LEATHER. 

''Patent  leather"  is  a  trade  term  used  in 
the  leather  trade  to  designate  glazed  calf- 
skin. Keutgen  v.  Lawrence  (U.  S.)  14  Fed. 
Gas.  484. 

PATENT  MEDICINES. 

Patent  medicines  are  medicines  prepar- 
ed for  immediate  use  by  the  public,  put  up 
in  packages  or  bottles  labeled  with  the  name 
and  accompanied  with  wrappers  containing 


directions  for  their  use  and  the  conditions 
for  which  they  are  spedflcs.  State  v.  Don- 
aldson, 42  N.  W.  781,  41  Minn.  74. 

PATENT  BIGHT. 

Oase  or  suit  touching  patent  rights,  see 
'Touching  Patent  Rights." 

A  "patent  right"  is  the  exclusive  Uberty 
conferred  by  letters  patent  from  the  sover- 
eign on  an  inventor  or  his  alienee  of  mak- 
ing and  vending  articles  according  to  the  in- 
vention. Avery  t.  Wilson  (U.  S.)  20  Fed. 
866,  868. 

A  patent  right,  in  its  usual  significance, 
means  a  privilege  granted  by  the  government 
to  the  first  Inventor  of  a  new  and  useful  dis- 
covery or  mode  of  manufacture  that  he  shall 
be  entitled  during  a  limited  period  to  the  ex- 
clusive use  and  benefit  thereof.  Grown  Cork 
&  Seal  Ck>.  V.  State,  40  Atl.  1074,  1076»  87 
Md.  687,  67  Am.  St  Rep.  87L 

A  patent  right  is  the  right  protected  by 
the  patent  laws  to  use  the  process,  combina- 
tion, or  appliance  discovered  by  the  patentee 
for  the  production  of  a  certain  result  It  is 
an  incorporeal  right  conferred  by  the  govern- 
ment by  way  of  encouragement  due  and  as 
compensation  for  the  improvement  of  time 
and  labor  and  money  in  the  discovery  of  new 
and  useful  things  to  minister  to  the  comfort 
and  aid  in  the  progress  of  the  public.  Com- 
monwealth V.  Central  District  &  Printing 
Telegraph  Co.,  22  Atl.  841,  842,  145  Pa.  121, 
27  Am.  St  Rep.  677. 

In  construing  the  act  of  May  4,  1869, 
regulating  the  execution  and  transfer  of 
notes  given  for  '^patent  rights,"  the  courts 
say:  "To  construe  the  phrases  'patent  right,' 
'patent  inventions,'  and  Inventions  claimed  to 
be  patented'  as  used  in  the  act  to  mean  ma- 
chines manufactured  under  letters  patent  by 
the  patentee  or  his  assigns,  would  give  them 
an  unusual,  forced,  and  unnatural  import" 
The  statute  does  not  apply  to  negotiable  pa- 
per given  for  machines  buUt  under  letters 
patent,  nor  to  negotiable  paper  given  to  pro- 
cure the  agency  to  sell  machines  so  built  in 
certain  specified  territory.  State  v.  Peck, 
26  Ohio  St  26,  20. 

The  phrase  "patent  rights,"  as  used  in 
Bankr.  Act  July  1,  1808,  c.  641,  |  70a,  80 
Stat  666  [U.  S.  Comp.  St  1901,  p.  8451], 
providing  that  a  trustee  shall  be  vested  by 
operation  of  law  with  the  bankrupt's  title  as 
of  the  date  of  bankruptcy  to  interests  in  pat- 
ents and  patent  rights,  includes  rights  ac- 
quired under  a  patent  to  a  third  party,  such 
as  a  license  or  manufacturing  right  In  re 
McDonnell  (U.  S.)  101  Fed.  239,  240. 

The  words  ''patent  right"  shall,  for  the 
purpose  of  the  act  relating  to  the  sale  of  pat- 
ent rights,  be  construed  to  include  any  in- 
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stmment,  article,  or  tblng  whatsoeTer  baying 
as  part  thereof,  or  attached  thereto,  or  con- 
nected therewith  any  deylae,  combination,  or 
mechanism  whatever  upon  which  letters  pat- 
ent may  have  been  granted  and  in  force, 
or  printed  or  represented  to  have  been  grant- 
ed and  In  force^  or  either,  at  the  time  of  the 
making  of  the  note  ot  other  Imrtrnment  upon 
which  an  action  Is  or  maj  be  brongbt.  G«i. 
8t.  Minn.  IfiM,  f  8054. 

As  aiomopolj* 

A  patent  right  Is  a  monopoly  of  a  certain 
way  of  doing  a  thing.  Tose  y.  Singer,  86 
Mass.  (4  Allen)  226,  230,  81  Am.  Dec.  696. 

A  patent  right  is  an  ezclnsiye  right;  it  Is 
a  monopoly.  The  owner  may  prevent  the 
use  of  the  article  patented  by  every  other 
person  unless  the  right  Is  purchased  of  him. 
In  re  GUbert  EL  R.  Co.,  70  N.  Y.  361.  370; 
Gilbert  EI.  By.  Go.  t.  Anderson  (S.  Y.)  8 
Abb.  N.  O.  434,  442. 

The  monopoly  granted  by  the  patent 
laws  of  the  United  States  government  Is  one 
entire  thing,  and  cannot  be  divided  into  parts 
except  as  authorized  by  those  laws.  The  pat- 
entee or  his  assigns  may,  by  instrument  in 
writing,  assign,  grant,  and  convey,  either 
(1)  the  whole  patent,  comprising  the  exclu- 
sive right  to  make,  use,  and  vend  the  Inven- 
tion throughout  the  United  States;  or  (2) 
an  undivided  part  or  share  of  that  exclusive 
right;  or  (3)  the  exclusive  right  under  the 
patent  within  and  throughout  a  specified  part 
of  the  country.  Waterman  v.  Mackenzie,  138 
U.  S.  252,  261.  11  Bud.  Ct  834^  84  L.  Ed. 
928,927. 

As  property* 
See  "Property." 

PATENT  ABTTiTTT* 

Patentability  may  exist  where  combina- 
tion of  old  elements  produced  a  new  and 
useful  result  or  an  old  result  in  a  new  and 
useful  manner,  provided  always  that  the  con- 
ception and  embodiment  of  the  combination 
must  Involve  the  exercise  of  the  inventive 
faculty,  and  not  merely  the  skill  of  a  me- 
chanic familiar  with  the  art  Invention  must 
exist  in  every  case.  Invalidity  and  identity, 
standing  alone,  are  not  involved.  Gk>ss 
Printing-Press  Go.  t.  Scott  (U.  S.)  103  Fed. 
650,  657. 

Mere  utility  does  not  establish  patenta- 
bility, and  it  is  not  every  slight  improvement 
in  a  mechanism  that  is  the  result  of  the  ex- 
ercise of  the  inventive  faculty.  In  the  prog- 
ress ef  the  arts  such  improvements  are  con- 
stantly developing  thonselves,  but  are,  at 
any  rate,  clearly  the  result  of  obvious  me- 
chanical suggestion.  Shoe  v.  Glmbel  (U. 
S.)  96  Fed.  96,  99. 


PATENTABZiE  OOXBIKATIOV. 

A  combination,  to  be  patentable,  must 
produce  a  single  new  and  useful  result,  or 
an  old  result  in  a  better  or  cheaper  manner, 
as  the  product  of  the  combination.  If  the 
combination  produces  an  aggregate  of  sev- 
eral results,  each  the  complete  result  of  one 
of  the  combined  elements,  it  does  not  con- 
stitute a  "patentable  combination."  S.  F. 
Heath  Cycle  Co.  v.  EUiy  (U.  S.)  67  Fed.  246, 
24B,  A  combination,  to  be  patentable,  must 
produce  a  single  new  and  useful  result,  or 
an  old  result  In  a  better  and  cheaper  man- 
ner, as  the  product  of  the  combination;  and 
where  the  combination  produces  an  aggre- 
gate of  two  or  more  results,  each  the  result 
of  one  of  the  combined  elements,  it  does  not 
constitute  a  patentable  combination.  Well- 
man  V.  Midland  Steel  Ca  (U.  S.)  106  Fed. 
221,  224. 

In  a  "patentable  combination,*'  the  old 
elements  must  so  co-operate  with  each  other 
as  to  produce  a  new  and  useful  result.  A 
mere  duplication  of  old  elements  may  be  use- 
ful, but  it  does  not  produce  a  result  differing 
from  what  would  be  produced  by  the  ele- 
ments separated,  except  in  quantity  or  de- 
gree. While  this  may  be  a  useful  result,  it 
is  not  a  new  or  patentable  result.  Maier  v. 
Bloom  (U.  S.)  96  Fed.  159,  166. 

PATENTABZiE   ZNVElfTIOE, 

The  combination  of  old  elements,  where- 
by all  the  constituents  so  enter  into  it  as 
that  each  qualifies  every  other,  and  thus 
form  either  a  new  machine  of  a  distinct  char- 
acter and  function  or  produce  a  result  due 
to  the  Joint  and  co-operating  action  of  all 
the  elements,  and  which  is  not  the  mere  add- 
ing together  of  separate  contributions,  con- 
stitutes "patentable  Invention."  On  the  other 
hand,  the  assemblage  of  old  devices,  without 
securing  some  new  and  useful  result  as  the 
j(^t  production  of  the  combination — some- 
thing more  than  a  mere  aggregation  of  old 
results—is  not  such  invention,  but  is  a  mere , 
matter  of  mechanical  judgment,  the  natural 
outgrowth  or  development  of  mechanical 
skill  as  distinguished  from  invention.  J.  L. 
Mott  Iron  Works  v.  Hoffmann  A  Billings 
Mfg.  Oo.  (U.  a)  110  Fed.  772,  775. 


PATENTABZiE  EOVELTT. 

There  is  no  patentable  novelty  or  inven- 
tion in  producing  a  college  badge  by  placing 
different  shades  of  color  in  divided  stripes 
upon  a  guidon  fioatlng  from  a  staff.  Cald- 
weU  T.  Powell  (U.  &)  71  Fed.  970. 

Novelty  is  not  negatived  by  prior  struc- 
tures in  another  art  which  were  not  designed 
or  used  prior  to  the  new  invention  to  do  its 
work.  Binns  v.  Zucker  A  Levett  ChemicaJ 
Co.  (U.  S.)  70  Fed.  711,  713. 
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The  application  of  a  well-known  method 
tm  a  new  use  in  an  art  analogous  to  that  to 
which  it  had  been  applied  does  not  inyolye 
patentable  novelty.  Falk  Mfg.  Co.  t.  Mis- 
souri R.  Co.  (U.  S.)  91  Fed.  156,  lOt. 

PATEHTABIiB  PBOOESS. 

By  "patentable  procesnT'  is  meant  the  ap- 
plication or  operation  of  some  element  or 
power  of  nature  or  of  one.subjeet  to  an- 
other; as,  for  example,  the  art  of  tanning, 
dyeing,  smelting  ores,  or  the  like.  In  such 
cases  inyention  consists  in  the  application  of 
old  and  well-known  principles  to  new  and 
useful  purposes.  There  can  be  no  patent  up- 
on an  abstract  philosophical  principle.  The 
laws  of  nature  and  properties  of  matter  are 
presumed  to  be  known  to  and  subject  to  be 
utilized  by  all  alike.  But  the  application 
of  any  one  or  more  of  these  laws  or  princi- 
ples to  a  practical  object,  and  so  as  to  secure 
a  useful  result  not  previously  attained,  is 
patentable  process.  Boyd  v.  Cherry  (U.  S.) 
50  Fed.  279,  282. 

A  driven  well  is  held  to  be  a  "patentable 
process,"  although  K  does  not  consist  of  any 
new  instrument,  machine,  or  mechanical  de- 
vice. The  difference  between  the  new  pro- 
cess and  the  old  is  that  the  pressure  of  the 
atmosphere,  which,  in  the  ordinary  well,  pro- 
jects at  the  sides  and  bottom  of  the  well  pit 
to  maintain  an  equal  atmospheric  pressure 
upon  the  water,  whereby  the  flow  of  water 
into  the  well  is  made  dependent  upon  the 
force  of  gravity,  in  the  new  process  is  re- 
moved from  within  the  well  pit,  and  ceases 
to  operate  against  the  inward  flow  of  water, 
so  that  the  pressure  of  the  atmosphere  op- 
erates with  its  full  force  to  force  the  water 
from  the  earth  into  a  well  pit,  and  without 
any  opposition  caused  by  meeting  in  its  flow 
the  pressure  of  the  atmosphere  at  the  sides 
or  bottom  of  the  pit  Andrews  t.  Carmen 
(U.  S.)  1  Fed.  Cas.  868,  870,  871. 

PATENTABLE   ST7BJEOT8. 

"Patentable  subjects,"  as  deflned  by  the 
patent  law,  are  "any  new  and  useful  art,  ma- 
chine, manufacture  or  composition  of  mat- 
ter, or  any  new  and  useful  improvement  on 
any  art,  machine,  manufacture  or  composi- 
tion of  matter."  Act  1836,  |  6.  Providence 
Rubber  Co.  v.  Goodyear,  76  U,  8.  (9  Wall.) 
788,  796,  19  L.  Bd.  566. 


PATENTED. 

See  'rrhing  Patented,* 

In  determining  whether  an  invention  has 
been  previously  patented  in  a  foreign  coun- 
try, so  as  to  cause  the  American  patent  to 
expire  with  the  foreign  one,  under  Rev.  St. 
f  4887  [U.  S.  Gomp.  St  1901,  p.  8382],  the 
date  of  the  actual  sealing  and  the  issuance 
of  the  foreign  patent  is  to  be  taken  as  the 


date  when  the  article  is  patented;  in  other 
words,  the  term  "patented,"  as  used  in  the 
statute,  does  not  mean  the  preliminary  pro- 
ceedings, but  the  actual  issuance  of  the  pat- 
ent under  the  seal  of  the  government.  Edi- 
son Electric  Light  Co.  v.  Waring  Electric 
Co.  (U.  8.)  69  Fed.  858,  86i. 

The  word  "patented,"  as  used  in  Rev. 
St  I  4886  [U.  S.  Comp.  St  1901,  p.  3382], 
providing  that  "no  person  shall  be  debarred 
from  receiving  a  patent  for  the  invention  or 
discovery,  nor  shall  any  patent  be  declared 
Invalid  by  reason  of  its  having  been  first 
patented  or  caused  to  be  patented  In  a  for- 
eign country,"  may  well  be  construed  as  ap- 
plying to  foreigners  obtaining  patents  in 
their  own  country,  and  the  phrase  "caused 
to  be  patented,"  in  such  section,  as  applica- 
ble to  such  persons,  not  citizens  of  the  same 
country.  Including  Americans,  as  should 
cause  their  inventions  to  be  introduced  or 
patented  there.  It  does  not  include  either 
foreigners  or  citizens  who  first  obtained  their 
patents  in  this  country.  Bate  Refrigerating 
Co.  V.  Sulzberger,  15  Sup.  Ot  508,  513,  157 
U.  S  1,  39  L.  Ed.  601. 

PATH. 

Bee  "Bicycle  Path*?  ••Private  Path.** 

"  Tath'  Is  constantly  used  in  our  old  acts 
as  fl^nonymous  with  'road,'  and  until  within 
a  few  years  it  was  the  custom  for  large  por- 
tions of  the  population  of  this  state  to  use 
the  term  'path'  to  the  exclusion  of  *road.'" 
Singleton  v.  Commissioner  of  Roads  (S.  C.) 
2  Nott  &  McC.  526,  527. 

PATHOLOGY. 

"Pathology,"  as  used  generally,  means 
that  part  of  medicine  which  explains  the 
nature  of  diseases  and  their  causes  and 
symptoms.  Bacon  v.  United  States  Mut 
Ace.  Ass*n,  25  N.  B.  809,  400,  123  N.  Y.  804, 
9  L.  B.  A.  617,  20  Am.  St  Rep.  74a 

PATHOI.OOI0AI.  OOHBrrXOH. 

"A  pathological  condition  means  neither 
more  nor  less  than  a  diseased  condition  of  the 
body."  Bacon  v.  United  States  Mut  Ace. 
Ass'n,  25  N.  B.  399,  400,  123  N.  T.  304,  9 
L.  R.  A.  617,  20  Am.  St  Rep.  748.  And 
therefore,  where  a  policy  of  insurance  against 
bodily  injuries  expressly  excepted  any  dis- 
ease or  bodily  infirmity,  there  could  be  no 
recovery  where  a  pathological  condition  ex- 
isted. Dozier  v.  Fidelity  &  Casualty  Co.  of 
New  York  (U.  S.)  46  Fed.  446,  449»  18  L.  R. 
A.  114. 

PATIENT. 

The  word  "patient**  in  Code  Civ.  Proc. 
If  834,  836,  providing  that  a  physician  shall 
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not  be  allowed  to  disclose  any  infonnation 
acquired  in  attending  a  patient,  unless  the 
provisions  thereof  are  expressly  waived  by 
the  patient,  includes  persons  under  disabili- 
ties, such  as  infancy,  lunacy,  etc.,  as  such 
persons  are  patients,  within  the  ordinary 
meaning  of  the  term.  Corey  t.  Bolton,  63 
N.  Y.  Supp.  915,  916,  31  Misc.  Rep.  ISa 

In  the  chapter  relating  to  insane  per- 
sons other  than  paupers  and  indigents,  the 
word  ''patient"  means  any  person  detained 
and  taken  care  of  as  an  insane  person.  Gen. 
St  OomL  19(Xi,  §  2780. 


PATRIMONY. 

See  "Separation  of  Patrtmony." 


PATROLMAN. 

The  word  ''patrolman,'*  In  the  statement 
of  facts  in  a  mandamus  proceeding  to  com- 
pel the  reinstatement  of  a  patrolman  to  the 
police  force,  was  said  to  have  been  used  as 
meaning  "policeman,"  and  not  "police  offi- 
cer," within  the  meaning  of  the  statute 
creating  a  distinction  between  policemen  and 
police  officers.  State  ex  rel.  Chapman  t. 
Walbridge,  64  8.  W.  447,  44S^  153  Mo.  194. 


PATRONAGE. 

To  state  'that  a  loose  woman  is  under 
the  patronage  of  a  man  is  a  technical  state- 
ment that  she  Is  supported  by  him  for  the 
purpose  of  sexual  indulgence."  Such  a  state- 
ment is  libelous.  More  ▼•  Bennett^  48  N. 
Y.  472,  476. 


PATRONIZE. 

In  construing  Or.  Code,  f  67,  providing 
that  'Whosoever  keeps  or  maintains  a  house 
of  ill  fame  or  a  place  for  the  practice  of 
prostitution  or  lewdness,  or  whoever  patron- 
izes the  same,"  etc.,  shall  be  guilty  of  a 
misdemeanor,  the  court  said:  "The  primary 
meaning  of  the  word  'patronize'  is  to  act 
as  a  patron  toward.  To  say  a  person  patron- 
ized a  house  of  ill  fame,  and  to  say  that  such 
a  person  was  a  patron  of  a  house  of  ill 
fame,  are  synonymous  expressions,  and  the 
words,  'being  a  patron  of  a  house  of  ill  fame,* 
found  in  the  second  count  of  the  information, 
add  nothing  to  the  charge  made  therein 
that  plaintiff  in  error  did  patronize  a  house 
of  ill  fame,  and  are  to  be  regarded  as  mere 
words  of  surplusage."  Raymond  t.  People, 
9  Ul.  App.  (9  Bradw.)  844^  846. 

PATTERN. 

A  pattern  is  a  mere  model,  which  may 
be  used  to  construct  machinery  and  create 


working  implements.    Brewer  v.  Ford,  12 
N.  T.  Supp.  619,  624^  69  Hun,  17. 

PAUPER. 

See  "Foreign  Paupers";  "State  Pauper"; 
•rrown  Pauper." 

A  pauper,  as  defined  by  Webster,  is  a 
poor  person,  especially  one  so  indigent  as  to 
depend  on  charity  for  maintenlince,  or  one 
supported  by  some  public  provision;  by 
Bouvier,  as  one  so  poor  that  he  must  be 
supported  at  public  expense.  The  words 
"pauper"  and  '*poor"  have  nearly  the  same 
meaning,  and  they  both  embrace  several 
classes.  In  re  Hoffen's  Bstate,  86  N.  W.  407, 
409,  70  Wis.  522;  Town  of  Saukville  v.  Town 
of  Grafton,  31  N.  W.  719,  720,  68  Wis.  192; 
In  re  Whiting  (Pa.)  8  Pittsb.  R.  129,  133 
(citing  Bouv.  Law  Diet,  tit  "Pauper"^. 

The  term  '*pauper  and  indigent,"  as  used 
in  an  act  to  provide  additional  accommoda- 
tions for  the  insane,  means  that  the  lunatic 
has  neither  money  nor  estate.  Chosen  Free- 
holders of  Camden  (bounty  t.  Ritson,  64  Atl. 
839,  840,  68  N.  J.  Law,  666. 

A  prisoner  on  execution  may  be  a  "pau- 
per," and,  if  so,  the  selectmen  are  bound 
to  provide  for  his  relief.  Amherst  t.  Hollis, 
9  N.  H.  107,  110. 

Inmate  ef  poor  farm. 

A  contract  made  pursuant  to  a  call  for 
"sealed  proposals  for  a  superintendent  of 
the  manual  labor  and  poorhouse  farm  for  the 
year  1SS7.  Bids  will  state  (1)  how  much 
they  will  give  for  the  land;  (2)  how  much 
per  head  for  taking  care  of  the  blind  and 
helpless  paupers  per  month;  (3)  how  much 
per  head  for  taking  care  of  all  other  paupers 
per  month" — was  construed  to  refer  only  to 
such  paupers  as  were  supported  and  main- 
tained on  the  poorhouse  farm,  and  not  to  in- 
clude all  poor  persons  in  the  county  to  whom 
partial  relief  was  granted  at  their  homes. 
Kirk  V.  Braces  County,  78  Tez.  66;  60,  11  8. 
W.  148. 

Persom  legally  deelared  a  pauper. 

The  term  "paupers,"  used  in  reference 
to  the  support  of  paupers  by  the  overseers 
of  the  poor,  only  applies  to  persons  whom  a 
Justice  of  the  peace  has  by  a  previous  order 
declared  to  be  paupers.  Sayres  v.  Inhabit- 
ants of  Springfield,  8  N.  J.  Law  (8  Halst.) 
166,  169. 

Person  needing  relief* 

The  word  "pauper,"  in  Rev.  St  e.  46, 
H  6,  6,  relative  to  the  payment  by  towns  of 
expenses  necessarily  incurred  for  the  relief 
of  paupers  and  poor  persons,  is  not  used  in 
its  strict  technical  sense,  as  confined  to  per- 
sons who  have  been  a  public  charge^  but  in- 
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eludes  an  poor  and  Indigent  peraons  standing 
la  need  of  relief.  Hutchlngs  t.  Thompson, 
64  Mass.  aO  Onsh.)  238^  239. 

'Tauper/'  as  used  In  Gen.  St  e  20, 1 19, 
providing  that  the  kindred  within  a  certain 
degree  of  any  poor  person  who  shall  become 
chargeable  to  any  town  shall  be  bound  to 
support  such  pauper  In  proportion  to  their 
respeetlTe  abilitieSi  does  not  necessarily  im- 
ply a  person  wiio  has  actually  received  sup- 
port from  a  town,  as  the  word  In  this  chap- 
ter Is  used  indiscriminately  to  designate  poor 
and  indigent  persons  standing  in  need  of 
relief  and  poor  persons  likely  to  become 
chargeable,  as  well  as  such  poor  persons  as 
actually  have  received  such  support  from 
the  town.  Walbrldge  v.  Walbrldge,  46  Yt 
617,  625. 

A  person  who  is  in  want  of  immediate 
relief  by  reason  of  sickness  or  Insanity,  or 
In  immediate  need  of  food,  clothes,  and  shel- 
ter upon  the  principles  of  common  humanity, 
is  a  pauper;  and  the  aid  and  assistance  fur- 
nished by  public  authority  and  according  to 
law  to  the  child  or  wife  of  any  person  liable 
for  such  support  and  in  present  need  of  re- 
lief, at  his  request  or  with  his  consent,  are 
equivalent  to  like  aid  and  assistance  fur- 
nished to  the  party  himself,  and  for  the 
time  during  which  they  are  furnished  render 
the  person  a  pauper.  City  of  Oharleston  v. 
Inhabitants  of  Groveland,  81  Mass.  (10  Gray) 
15,  17. 

Every  person  unable  to  provide  for  and 
maintain  himself  is  prima  fade  a  pauper, 
entitled  to  relief;  and  although  some  other 
township,  or  some  other  person,  as  in  the 
case  of  parent  and  child,  or  master  and  slave, 
provided  for  by  statute,  may  be  subjected 
to  his  maintenance,  yet  the  township  in 
which  he  may  be  must  provide  for  him,  and 
permanently,  or  at  least  until  his  disability 
Is  removed,  unless  they  can  find  some  other 
township  or  some  person  legally  chargeable, 
and  this,  although  such  pauper  may  not  have 
any  legal  settlement  within  the  state.  Over- 
seers of  Poor  Of  South  Brunswick  v.  Over- 
seers of  Poor  of  East  Windsor,  8  N.  J.  Law 
(8  Halst)  64,  67. 

A  "pauper,"  within  the  meaning  of  Rev. 
St  c.  46,  §§  113,  116,  providing  for  the  re- 
lief and  support  of  persons  standing  in  need 
of  aid,  is  one  residing  or  found  in  any  town 
where  he  falls  into  distress  and  stands  in 
need  of  Immediate  relief.  Shearer  v.  In- 
habitants of  Shelbume,  64  Mass.  (10  Gush.) 
3,  6. 

Person  reeelviiac  public  ald« 

The  word  ''paupers,**  in  Const  Amend, 
art  3,  providing  that  every  male  citizen  of  21 
years  and  upwards,  except  paupers  and  per- 
sons under  giiardianship,  who  shall  reside, 
etc.,  shall  be  entitled  to  vote,  etc.,  means 
persons  receiving  aid  and  assistance  from 


the  public  for  themselves  or  their  famlllet 
under  ths  provisions  made  by  law  for  the 
support  and  maintenance  of  the  poor.  Opin- 
ion of  the  JusUces,  124  Mass.  696,  697. 

The  term  "pauper,"  as  so  used,  does 
not  include  persons  who  are  exempted  from 
taxation  by  the  assessors  on  the  ground  of 
their  poverty,  as  authorised  by  statute, 
though  in  a  certain  loose  and  indefinite  sense 
the  persons  in  question  may  be  called  pau- 
pers. Opinion  of  Judges,  28  Mass.  (11  Pick.) 
538,  643. 

Persom  with  atomey  or  property* 

No  man  is  to  be  considered  as  a  pauper 
who  has  credit  or  property  with  which  he 
can,  under  the  circumstances  In  which  he  is 
placed.  Immediately  relieve  his  wants  if  he 
will;  but,  when  a  man  with  a  house  and  a 
little  real  estate  is  by  sickness  or  other  ac- 
cident reduced  to  want  he  is  not  to  be  com- 
pelled to  sell  his  house  and  clothing,  and  turn 
himself  and  family  out  of  doors,  sick  and 
naked.  In  order  to  entitle  him  and  his  fam- 
ily to  relief.  It  is  not  the  Interest  of  those 
who  may  be  chargeable  with  his  support  that 
he  should  be  compelled  to  do  this.  Town  of 
Poplin  V.  Town  of  Hawke,  8  N.  H.  305,  307. 

A  party  who  is  the  owner  of  unincum- 
bered real  estate  of  the  value  of  $400  or 
$500  is  not  a  pauper,  within  a  statute  defin- 
ing "pauper"  as  a  poor  and  indigent  person, 
so  as  to  charge  the  town  in  which  he  is  law- 
fully settled  with  his  support.  Town  of 
Ludlow  T.  Town  of  Weathersfleld,  18  Yt 
39,  40. 

Gen.  St  p.  199,  f  1,  provides  that  all 
persons  who  have  not  estate  sufficient  for 
their  support  shall  be  provided  for  and  sup- 
ported at  the  expense  of  the  town  where  they 
belong.  A  man  who  was  partially  blind, 
and  nearly  incapacitated  for  work,  occupied 
with  his  wife  a  basement  of  a  small  house 
with  an  acre  of  ground,  having  a  life  interest 
in  the  land  and  basement  which  interest  was 
not  worth  over  $2(X)  and  was  all  the  prop- 
erty he  owned.  It  was  held  that  it  was  not 
necessary  that  his  Interest  in  the  property 
should  be  disposed  of,  ind  the  proceeds  ex- 
pended, before  he  could  be  regarded  as  a 
pauper,  so  as  to  be  entitled  to  help  from  the 
town  under  the  statute.  Fish  v.  Perkins,  52 
Ck)nn.  200,  202. 

The  fact  that  an  alleged  pauper  might 
have  obtained  $5  upon  a  demand  in  his  fa- 
vor at  the  time  when  he  received  relief  from 
a  town  was  not  conclusive  evidence  that  he 
was  not  a  pauper  at  the  time  such  relief 
was  furnished,  since  there  might  be  circum- 
stances rendering  it  necessary  for  a  person 
to  have  immediate  supplies,  not  admitting 
of  even  a  little  delay,  and  this  necessity 
would  constitute  the  person  a  pauper,  within 
the  meaning  of  the  poor  laws,  if  the  means 
at  such  person's  command  were  not  at  hand 
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at  the  time  ef  his  necessity,  and  his  distress 
was  of  such  a  sudden  nature  as  to  prevent 
him  from  going  after  such  means.  Inhabit- 
ants of  Sturbridge  ▼.  Inhabitants  of  Holland, 
28  Mass.  (11  Pick.)  459,  461. 

The  fact  that  an  alleged  pauper  owned 
two  promissory  Aotes,  the  dates  and  yalvt 
not  ascertained*  one  of  them  for  $26  and  one 
for  11.60,  and  that  |7  was  eollected  and  paid 
oTer  to  such  pauper  after  his  admission  to 
the  poorhouse,  was  not  conclusiye  eyldence 
that  he  was  not  a  pauper  at  the  time  of  his 
reception  into  the  poorhouse.  Town  of  New 
Mllford  T.  Town  of  Sherman,  21  Conn.  101, 
112. 

A  man  and  his  wife  were  each  over  70 
years  old.  He  had  no  work,  if  he  had  been 
able  to  do  it  They  were  very  scantily  and 
poorly  clothed,  and  had  no  provisions  and  no 
income.  They  had  two  cows,  which  bad 
ceased  giving  milk,  and  therefore  furnished 
no  support  at  the  time.  It  was  midwinter, 
and  the  weather  was  cold.  It  was  held 
that  such  parties  were  paupers.  It  was  not 
necessary  that  they  should  have  sold  their 
cows,  which  would  aid  them  to  a  living  the 
following  summer,  and  eaten  the  last  morsel 
of  food,  and  reached  the  point  of  starvation, 
before  the  supervisor  of  the  poor  was  re- 
quired to  aid  them.  Town  of  Big  Grove  t. 
Town  of  Fox,  89  111.  App.  84,  86. 

The  term  "pauper"  does  not  include  one 
who  is  the  proprietor  of  a  promissory  note 
of  $96  against  a  person  able  to  make  pay- 
ment, though  the  alleged  pauper  has  no 
knowledge  of  the  existence  of  the  note  dur- 
ing the  time  support  is  being  furnished  him, 
and  therefore  the  town  is  not  liable  for 
such  support  Stewart  v.  Inhabitants  of 
Town  of  Sherman,  4  Conn.  653,  556. 

The  Massachusetts  courts  have  said  that 
selectmen  in  their  capacity  as  overseers  of 
the  board  are  to  act  in  the  exercise  of  sound 
discretion  in  determining  who  is  a  pauper 
and  what  is  necessary  for  his  relief,  though 
their  heirs  are  subject  to  the  revision  of 
courts  and  Juries.  Inhabitants  of  Monson  v. 
WUIiams,  72  Mass.  (6  Gray)  416,  417.  One 
may  be  a  pauper,  though  he  has  some  prop- 
erty. The  rule  as  laid  down  by  Richardson, 
G.  J.,  in  Town  of  Poplin  v.  Town  of  Hawke, 
8  N.  H.  305,  is  that  one  who  is  in  posses- 
sion of  such  credit  or  property  that  he  might 
relieve  himself  without  disposing  of  what 
must  be  Immediately  replaced  In  order  to 
enable  him  to  live  is  not  a  pauper,  and  one 
not  in  possession  of  such  credit  or  property 
is  entitled  to  relief  under  the  statute.  Moul- 
tonborough  v.  Tuftonborough,  43  N.  H.  316, 
319. 

Person  mnwUlins  to  support  Himself. 

Whether  a  man  who  was  able,  but  un- 
willing, to  provide  for  himself  by  labor  is  a 
pauper,  will  be  a  question  only  between  him- 


self and  the  place  of  his  proper  settlement 
in  an  action  against  him  for  money  paid  for 
his  use,  if  it  should  turn  out  that  he  was  not 
in  fact  a  pauper;  but  the  town  where  he  hap- 
pens to  be  has  only  to  Inquire,  whether  he  Is 
in  actual  distress,  and,  if  he  is,  such  town  is 
obliged  to  relieve  him.  Inhabitants  of  Paris 
T.  Inhabitants  of  Hiram.  12  Mass.  282,  267. 

8iek  porson. 

As  used  In  Gen.  It  U  1891-1991,  reUt- 
ing  to  paupers  and  nonresidents  who  may 
fall  sick  within  the  state,  not  having  money 
or  property,  the  term  "pauper"  included  poor 
persons  unable  to  earn  a  livelihood  in  conse- 
quence of  bodily  infirmity.  Idiocy,  lunacy,  or 
other  cause,  and  whose  diaablllty  was  likely 
to  be  more  or  less  permanent  Lander  Coun- 
ty V.  Humboldt  County,  82  Pac.  849,  21  Nov. 
416. 

A  pauper  Is  a  poor  per8<Mi,  particularly 
one  so  Indigent  as  to  depend  on  the  parish 
or  town  for  support  A  laboring  man,  who 
had  always  been  able  to  make  a  living  until 
his  last  sickness,  is  not  a  pauper,  though 
without  money  or  property  with  which  to 
pay  the  expenses  of  that  sickness.  Lee  Co. 
V.  Lackle,  80  Ark.  764,  768. 

A  poor  person,  smitten  with  a  contagious 
disease,  is  not  included  In  that  class  of 
paupers  which  a  county  is  obliged  to  main- 
tain in  its  poorhouse.  La  Salle  County  Sup'rs 
V.  Reynolds,  49  111.  186,  190. 

In  a  general  sense  all  poor  persons  may 
be  said  to  be  paupers,  but  not  as  the  word 
is  used  in  Rev.  St  §  1953,  wherein  it  has 
been  defined  to  be  poor  persons,  particularly 
those  so  indigent  as  to  depend  upon  the  prop- 
er authorities  of  the  county  charged  with  the 
support  of  the  poor.  In  a  technical  sense 
the  word  ''pauper**  does  not  apply  to  a  poor 
person  smitten  with  a  contagious  disease, 
who  on  account  of  his  sickness  receives  aid 
from  the  county,  though  under  a  pauper  act 
Sweetwater  County  Com*rs  t.  Carbon  Coun- 
ty Com'rs,  44  Pac.  66,  68,  6  Wyo.  264  (citing 
La  Salle  County  Corners  t.  Reynolds,  49  IlL 
186). 

UaTO  entitled  to  support  tvom,  ataster. 

The  term  "pauper,**  in  the  sense  of  the 
statute  providing  that  it  shall  be  the  duty  of 
the  selectmen  to  provide  for  all  paupers,  does 
not  include  a  negro  slave,  who  Is  entitled  to 
support  from  the  estate  of  her  master.  Town 
of  Bast  Hartford  v.  Pitkin,  8  Conn.  893,  897. 

Weak-minded  person. 

Within  the  meaning  of  a  contract  where- 
by a  person  agreed  to  care  for  all  paupen 
belonging  to  his  town  and  to  receive  all  their 
labor  and  services,  a  person  of  weak  mind, 
small  mental  capacity,  and  regarded  as  non 
compos  mentis,  yet  under  no  guardianship, 
and  capable  of  making  contracts  for  neces- 
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saries,  and  haviiig  good  bodily  health  and 
strength,  and  capable  of  performing  many 
kinds  of  labor  on  a  farm,  thus  being  able  to 
earn  enough  to  support  himself,  was  held 
not  to  be  a  pauper.  Wilson  t.  Brooks,  81 
Mass.  (14  Pick.)  341,  344. 

Wlf  •  of  one  able  to  support  hmr. 

The  term  '"pauper"  does  not  Include  the 
wife  of  a  man  who  is  bound  by  law  to  sup- 
port her,  and  who  is  abundantly  able  so  to 
do,  though  he  has  maltreated  her  and  ex- 
pelled her  from  his  house  without  Just  cause^ 
and  refases  to  provide  for  her;  and  therefore 
the  superintendents  of  the  poor  cannot  main- 
tain an  action  against  the  husband  for  board, 
clothing,  and  medical  aid  famished  the  wife 
as  a  pauper.  Norton  t.  Rhodes  (N.  T«)  18 
Barb.  100,  101. 

Wife  of  siok  paupev. 

Where  a  pauper  is  sick  and  needs  the  as- 
sistance of  his  wife,  who  is  otherwise  able 
to  maintain  herself,  both  may,  by  the  neces- 
sity of  such  assistance,  become  paupers  and 
liable  to  support  Town  of  South  Hampton 
Y.  Town  of  Hampton  Falls,  11  N.  H.  184. 

PAVE-PAVEMENT. 

See  "Asphalt  Faving.'* 

To  pave  is  to  lay  or  cover  with  stone  or 
brick,  so  as  to  make  a  level  or  convenient 
SDrface  for  horses,  carriages,  or  foot  passen- 
gers. BneU  v.  Ball,  20  Iowa,  282,  290,  291; 
Warren  v.  Her-ly,  81  Iowa,  81,  86;  City  of 
Harrisburg  v.  Segelbaum,.24  Atl.  1070,  1073, 
151  Pa.  172;  Morse  v.  City  of  Westport,  19 
S.  W.  831,  833,  110  Mo.  502;  In  re  Phillips, 
eO  N.  T.  16,  22. 

A  pavement  Is  not  limited  to  uniformly 
arranged  masses  of  solid  material,  as  blocks 
of  wood,  brick,  or  stone,  but  it  may  be  as 
well  formed  of  pebbles  or  gravel,  or  other 
hard  substances,  which  will  make  a  compact, 
even,  hard  way  or  floor.  Gity  of  Little  Bock 
V.  Fitzgerald,  28  S.  W.  32,  33,  59  Ark.  494, 
28  L.  B.  A.  496  (citing  Burnham  v.  City  of 
Chicago^  24  111.  [14  Peck]  496).  In  criticism 
of  this  definition  it  may  be  said  that  '*pav- 
ing"  is  the  generic  term,  under  which  "grav- 
eling" is  the  specific,  and  that,  while  the 
generic  includes  the  specific,  as  the  greater 
the  less,  the  reverse  does  not  follow.  Mc- 
Nair  v.  Ostrander,  23  Pac.  414,  415,  1  Wash. 
St  110. 

No  particular  material  is  necessary  to 
constitute  a  pavement.  It  may  be  made  of 
anything  which  will  produce  a  hard,  firm, 
smooth  surface  for  travel.  City  of  Phila- 
delphia ▼.  Eddleman,  32  Atl.  639,  169  Pa. 
462,  86  Wkly.  Notes  Cas.  43a 

Paving  fa  defined  to  be  the  laying  of 
strests  with   pavement    Ten   Byck  ▼•   Di- 


rectors of  Protestant  Episcopal  Ghorch,  20 
N.  X.  Supp.  157,  159,  65  Hun,  194. 

As  the  word  ''building"  is  a  synonym  of 
"paving,"  a  town  has  power  to  pave  with 
asphalt  under  a  power  to  macadamize,  build, 
gutter,  and  curb  streets.  Morse  v.  City  of 
Westport  19  8.  W.  831,  833,  110  Mo.  502. 

The  power  to  pave  dty  streets,  conferred 
upon  the  common  council  by  charter,  includes 
curbs,  sidewalks,  gutters,  trimmings,  and 
grading.  Jacquemin  v.  Finnegan,  80  N.  Y. 
Si9p.  207,  209,  39  Misc.  Bep.  628. 

Where  a  lease  requires  the  lessee  to  pay 
for  paving,  it  refers  to  the  time  when  it  is 
paved  the  first  time,  and  not  to  any  subse- 
quent paving.  Ten  Byck  v.  Bector,  65  Hun, 
194,  197,  20  N.  X.  Supp.  167. 

Exeatratiiis  and  removiac  obstaoles. 

In  a  charter  authorizing  a  city  to  re- 
quire the  owner  of  lots  to  pave  and  repair 
one-half  the  width  of  the  streets  contiguous 
to  the  respective  lots,  the  word  '*pave"  fa 
used  as  a  comprehensive,  ultimate  term,  and 
includes  all  things  necessary  to  make  a  level 
and  convenient  surface  for  horses,  carriages, 
and  foot  passengers,  of  any  convenient  com- 
mon or  practical  material,  and  includes  all 
necessary  excavation  or  filling  to  prepare  the 
surface  and  the  removal  of  obstacles,  as  well 
as  laying  the  paving  stones  or  other  surface 
material.  Buell  t.  Ball,  20  Iowa,  282,  290. 
291. 

FlaggiiaK. 

A  sidewalk  is  paved,  when  it  is  laid  or 
flagged  with  flat  stones,  as  well  as  when 
paved  with  brick,  as  is  frequently  done.  If 
the  laying  of  a  sidewalk  or  footway  with 
brick  would  be  a  paving,  or,  if  done  a  second 
time,  a  repaving,and  it  would  certainly,  come 
within  the  ordinary  signification  of  that 
term,  then  a  relaying  of  the  same  surface 
with  flat  stones  would  be  well  designated  un- 
der the  general  term  as  a  pavement  The 
difference  in  the  material  could  not  change 
the  character  or  general  identity  of  the  work, 
as  embraced  in  the  generic  term,  which  in- 
cludes a  process  for  covering  a  street  or  walk 
or  public  place  with  stone  or  brick  or  con- 
crete, so  as  to  give  a  level  surface  convenient 
for  use  in  the  manner  and  for  the  purpose  for 
which  it  is  intended.  In  re  Phillips,  60  N.  Y. 
16,  22. 

In  a  general  sense  paving  includes  flag- 
ging, whether  on  a  street  or  sidewalk.  In  re 
Burmelster,  76  N.  Y.  174,  181;  Id.  (N.  Y.)  56 
How.  Prac.  416,  425.  "Paving**  is  a  more 
comprehensive  word  than  "flagging**;  the 
word  including  flagging,  as  well  as  other 
modes  of  making  a  smooth  surface  for  streets 
and  sidewalks.  Gity  of  Schenectady  v.  Trus- 
tees of  Union  College,  21  N.  Y.  Supp.  147, 
151,  66  Hun,  179. 
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"Payemenf '  Is  a  more  comprehenslYe 
word  tban  "flagging.**  It  IndndeB  flagging, 
as  well  as  other  modes  of  making  a  smooth 
surface  for  streets,  including  sidewalks.  In 
re  Burmeister,  16  N.  T.  174, 181« 

Ooastnetlon  of  (ntters  ov  evrUac* 

The  term  "pave"  will  apply  to  and  de- 
scribe the  construction  of  gutters.  The  fact 
that  the  stone  was  deposited  in  a  manner  dif- 
ferent from  that  on  the  rest  of  the  street 
does  not  depriye  it  of  the  characttf  of  a  paTe- 
ment    Warren  y.  Henly,  81  Iowa,  81,  86» 

The  term  ''pave*'  Includes  curbing,  which 
is  a  necessary  part  of  paring  a  street,  to  sup- 
port and  separate  the  footway  from  the  cart- 
way. Wistar  t.  Oity  of  Philadelphia,  80  Pa. 
(80  P.  F.  Smith)  605,  5U,  21  Am.  Bep.  112. 

BlaeadiMnlriiig* 

The  term  '*paTing,"  within  the  meaning 
of  the  statute  giying  a  dty  the  power  of  pav- 
ing Its  streets,  includes  macadamising  the 
gutters  and  streets.  Huidekoper  t.  City  of 
MeadvUle,  83  Pa.  156,  158. 

Within  the  meaning  of  the  charter  au- 
thorizing special  assessments  to  be  made  for 
paving  streets,  the  term  '^pavement'*  is  not 
limited  to  uniformly  arranged  masses  of  solid 
material,  as  blocks  of  wood,  brick,  or  stone; 
but  it  may  be  as  well  formed  of  pebbles  or 
gravel  or  other  hard  substance,  which  will 
make  a  compact,  even,  hard  way  or  floor. 
So  is  the  work  deflned  by  lexicographers,  and 
so  is  it  understood  by  well-informed  persons 
in  ordinary  intercourse.  Macadamizing  is 
one  mode  of  paving,  deriving  its  name  from 
the  man  who  invented  that  particular  mode. 
Bumham  v.  City  of  Chicago,  24  111.  <14  Peck) 
486,  499,  600. 

Any  substance  which  is  spread  upon  the 
street,  so  as  to  form  a  compact,  hard,  or 
level  surface  or  floor,  may  be  properly  desig- 
nated as  a  pavement  The  term  may  be  apt- 
ly used  to  describe  either  a  stone  or  a  ma- 
cadam pavement.  Llllenthal  v.  City  of 
Yonkers,  88  N.  Y.  Supp.  1037,  1038,  6  App. 
Dlv.  138. 

"Paving,'*  as  used  in  Act  1857,  enacting 
that  certain  dty  councils  might  by  ordinances 
establish  such  regulations  in  regard  to  a  cer- 
tain railway  as  might  be  required  for  the 
paving  along  certain  streets,  does  not  include 
macadamizing.  A  macadam  road  is  not  pav- 
ed, in  the  meaning  of  the  term  "paved,"  as 
used  in  the  statutes.  Such  a  road  is  arti- 
flcialj  improved  it  may  be,  but  not  paved,  in 
the  technical  or  natural  sense  of  the  word. 
Leake  v.  City  of  Philadelphia.  10  Pa.  Co.  Ct 
R.  263,  266;  Id.,  24  Atl.  361,  353,  150  Pa.  643. 


adamizing,**  though  in  the  legislative  mind 
macadamizing  was  regarded  as  a  species  of 
paving.  As  popularly  understood,  a  mac- 
adamized street  is  a  paved  street,  but  every 
paved  street  is  not  necessarily  a  macadam- 
ized street  According  to  Webster,  "pave^ 
means  "to  lay  or  cover  with  bricks  or  stone, 
so  as  to  make  a  level  or  convenient  surface 
for  carriage  or  foot  passengers;  to  floor  with 
brick  or  other  solid  material."  The  same 
author  defines  "macadamize**  as  "to  cover, 
as  a  roadway  or  path,  with  small  broken 
stones,  so  as  to  form  a  smooth  laid  surface.** 
City  of  Harrisburg  v.  Segelbaum,  24  AtL 
1070, 1078,  151  Pa.  172. 

"Paved,"  as  used  in  an  ordinance,  pro- 
viding that  the  requirement  that  a  street 
railroad  company  should  construct  tracks 
and  begin  running  its  cars  within  a  speci- 
fied time  after  approval  of  the  ordinance 
should  not  apply  if  the  streets  were  not  grad- 
ed and  paved,  cannot  be  construed  to  include 
a  street  macadamized  with  broken  stone  in 
a  strip  in  the  middle  to  make  a  solid  road 
for  winter,  while  the  remainder  of  the  bed 
was  what  is  ordinarily  termed  a  "dirt  road.'* 
United  Railways  &  Electric  Co.  v.  Hayes 
(Md.)  48  AtL  364.  365,  92  Md.  490. 

There  can  be  no  doubt  but  that  mac- 
adam is  a  species  of  pavement,  and  may 
well  be  called  a  pavement  Belcher  Sugar 
Refining  Co.  v.  St  Louis  Grain  Elevator  Co., 
101  Mo.  192,  206, 18  S.  W.  822,  826,  8  L.  B.  A. 
801. 

Repaviag* 

A  power  to  pave  implies  a  power  to  re- 
pair and  repave,  when  the  condition  of  the 
streets  requires  it  Wistar  v.  City  of  Phila- 
delphia, 80  Pa.  (80  P.  F.  Smith)  606,  611,  21 
Am.  Bep.  112. 

lAyinS  of  sidewalk. 

The  term  "paving**  Includes  the  laying 
of  a  sidewalk,  within  the  meaning  of  Laws 
1866,  c.  838,  f  1,  authorizing  assessments 
by  the  city  for  paving.  In  re  Burke,  62  N. 
T.  224,  229. 

"Pavement**  and  ^'sidewalk  improve- 
ment," as  used  in  an  act  giving  a  dty  power 
to  build  and  maintain  suitable  pavement  or 
sidewalk  improvement,  are  convertible  terms. 
City  of  Little  Rock  v.  Fitzgerald,  28  8.  W. 
32,  83,  69  Ark.  494,  28  L.  R.  A.  496. 

The  flagging  of  a  sidewalk  of  a  street 

is  a  "pavement"  within  the  meaning  of  that 

term  as  used  in  Acts  1873,  c.  335,  relating 

to  assessments  for  the  pavement  of  streets. 

!  In  re  Grube  (N".  Y.)  20  Hun,  303,  304, 


"Paving,**  as  used  in  Act  April  23,  1889  ■  pAVZH O  THiES. 

(P.  L.  44),  authorizing  boroughs  to  require 
the  paving,  curbing,  and  macadamizing  of 
streets,  is  more  general  than  the  word  "mac- 


Plain  glazed  tiles  of  different  colors,  used 
for  hearths,  bathrooms,  walls,  dadoes,  wain- 


PAWN 


6241 


PAWNBROEBB 


scotlng;  and  omameiital  parposen,  are  not 
"paTing  tU€8,"  within  the  meaning  of  Tariff 
Act  1888»  Imt  are  properly  enumerated  as 
"earthenware  glased,  composed  of  earthy  or 
mineral  sabstancea,  not  enmnerated  or  pro- 
Ylded  for  In  this  act**  JBoder  another  section 
of  the  act  Bossman  t.  Hedden  (U.  &)  87 
Fed.  90,  108. 

PAWN. 

A  pawn  Is  that  sort  of  bailment  In  which 
goods  or  chattels  are  dellTered  to  another  as 
a  pawn,  to  be  a  security  to  him  for  money 
borrowed  of  him  by  the  bailor.  Ooggs  t. 
Bernard,  2  Ld.  Raym.  009,  918. 

A  pawn  Is  defined  to  be  a  bailment 
or  dellTery  of  goods  by  a  debtor  to  his  cred- 
itor, to  be  kept  until  the  debt  is  discharged. 
It  Is  the  **plgnori  acceptum"  of  the  cItU  law, 
according  to  which  the  possession  of  the 
pledge  C'plgnus")  passed  to  the  creditor  there- 
in, differing  from  the  "hypothecs,"  where  it 
did  not    Barrett  t.  Ck>le,  49  N.  0.  40,  4L 

A  pawn  arises  when  a  morable  thing  is 
giren  as  security.  Llylngston  y.  Story,  80 
U.  8.  (11  Pet)  851,  888,  9  L.  Ed.  746. 

A  pawn  Is  a  mere  collateral  security  for 
the  payment  of  a  debt  Johnson  t.  Smith, 
30  Tenn.  (11  Humph.)  806,  308. 

Pothler  defines  a  pawn  or  pledge  to  be 
a  contract  by  which  a  debtor  gives  to  his 
creditor  a  thing  to  be  detained  as  security 
for  his  debt  which  the  creditor  Is  bound  to 
return  when  the  debt  is  paid.  Judge  Story 
says  the  definitions  of  pawns  and  pledges 
as  given  by  some  of  the  writers  are  limited 
in  terms  to  cases  where  a  thing  is  given  as 
mere  security  for  debt  but  a  pawn  may  be 
given  as  security  for  any  other  engagement 
The  definition  of  "domat"  is  therefore  more 
accurate,  because  it  is  more  comprehensive, 
namely,  that  it  is  the  appropriation  of  the 
thing  given  for  the  security  of  an  engage- 
ment Surb^s  Adm'r  v.  McOllntlc,  10  W. 
Va.  236^  242. 

A  thing  is  called  a  ''pawn"  when  It  Is 
pledged  for  money  lent  and  is  delivered  into 
the  actual  possession  of  the  creditor.  Wolff  v. 
Farrell  (S.  G.)  3  Brev.  68,  70. 

A  thing  is  said  to  be  pawned  when  a 
movable  thing  is  given  as  security,  and 
the  antichresis  when  the  security  given  con- 
sists in  immovables.  Civ.  Code  La.  1900,  art 
3135. 

A  pledge  or  pawn  is  property  deposited 
with  another  as  security  for  the  payment  of 
a  debt    Civ.  Code  Ga.  1895,  S  2956. 

In  Georgia  a  pledge  or  pawn  is  de- 
dared  to  be  property  deposited  with  another 
as  security  for  the  payment  of  a  debt  Jones, 
Pledges,  I  1.    Lord  Holt  who  was  the  first 


to  make  a  systematic  statement  of  the  gen- 
eral law  of  bailment  defined  a  pawn  to  be 
that  sort  of  bailment  '*when  goods  and  chat- 
tels are  delivered  to  another  to  be  a  secu- 
rity to  him  for  money  borrowed  of  him  by 
the  bailor."  First  Nat  Bank  v.  Harkness, 
42  W.  Ya.  156»  164, 24  8.  B.  648^  552.  82  L.  B. 
A.  40a 

As  reqnlxiiic  deUvery. 

Under  Ck>de,  |  2110,  delivery  Is  essential 
to  constitute  a  pawn.  At  common  law, 
therefore,  incorporeal  things,  though  they 
might  be  sold  or  mortgaged,  cannot  be  pawn- 
ed. First  Nat  Bank  of  Macon  v.  Nelson, 
38  Ga.  891,  402,  95  Am.  Dec.  400. 

A  pawn  is  property  deposited  with  an- 
other as  security  for  the  payment  of  a 
debt  Delivery  of  property  is  essential  to 
this  bailment;  for  the  warehouse  receipts, 
bill  of  lading,  or  other  commercial  paper 
symbolical  of  the  property  may  be  delivered 
in  pledge.  Commercial  Bank  of  Jackson- 
ville V.  Flowers.  42  &  B.  474,  475,  U6  Ga. 
219. 

PAWHBBOKEB* 

As  broker,  see  "Broker.** 

Pawnbrokers  are  broken  who  loan  mon* 
ey  in  small  sums  on  the  security  of  personal 
property.  City  of  Little  Bock  v.  Barton,  38 
Ark.  436,  444. 

A  pawnbroker  has  nope  of  the  charac- 
teristics of  a  broker,  and  is  not  an  agent  at 
all.  He  contracts  in  his  own  name,  has  no 
employer,  charges  no  brokerage,  and  always 
takes  possession  of  the  property.  Neither 
does  he  deal  in  money,  notes,  and  bills  of 
exchange,  like  brokers,  and  his  business  is 
to  lend  money  on  the  security  of  personal 
property  pawned  or  left  with  him.  The 
verbal  coincidence  of  the  last  two  syllables  of 
the  longer  word  being  *'broker"  is  purely  for- 
tuitous, for  a  pawnbroker  is  not  a  broker  at 
all.  Schaul  v.  City  of  CJharlotte,  24  S.  B. 
526,  527,  118  N.  C.  788. 

Under  Act  June  4,  1879  (1  Starr  &  a 
Ann.  St  p.  1369),  providing  that  every  per- 
son or  company  engaged  in  the  business  of 
receiving  property  in  pledge  or  as  security 
for  money  or  other  thing  advanced  to  the 
pawnor  or  pledgor  is  a  pawnbroker,  two 
Important  elements  are  required  to  consti- 
tute a  pawnbroker:  (1)  The  person  must 
be  engaged  in  the  business  of  receiving  prop- 
erty in  pledge  for  money  advanced.  An  oc- 
casional loan  will  not  be  sufficient  but  the 
person  must  so  engage  in  the  occupation 
that  it  will  be  known  as  his  regular  business 
or  occupation.  (2)  The  person  must  be  en- 
gaged in  receiving  property  in  pledge  or  as 
security  for  money  or  other  thing  advanced 
to  the  pawnor  or  pledgor.    City  of  Chicago 


PAWNBROKEB 


5242 


PAY 


▼.  Hulbert,  8  N.  E.  81%  813,  118  IlL  632. 
633,  59  Am.   B^.   400. 

A  person  who  had  formerly  taken  in 
goods  upon  pledge,  but  who  had  ceased  to  do 
so,  still  continuing  to  sell  the  unredeemed 
pledges,  is  a  pawnbroker,  and  as  mich  sub- 
ject to  the  bankrupt  laws.  Bawllnson  t. 
Pearson,  5  Bam.  ft  Aid.  124. 

Any  person  or  persons  who  loan  money 
upon  deposits  or  pledge  of  personal  property 
or  other  valuable  thing,  or  any  person,  per- 
sons, or  corporations  who  loan  money  upon 
chattel  property  for  security,  and  require 
possession  of  the  property  so  mortgaged,  on 
condition  of  returning  the  same  upon  pay- 
ment of  a  stipulated  amount  of  money.  Is  a 
pawnbroker  or  chattel  loan  broker.  Cob- 
bey's  Ann.  St  Neb.  1003,  S  8810. 

Whoever  loans  money  on  deposit  or 
pledges  personal  property,  or  who  purchases 
X>er8onal  property  or  choses  in  action,  on 
condition  of  selling  the  same  back  again  at 
a  stipulated  price,  is  hereby  defined  and 
declared  to  be  a  pawnbroker.  Bates'  Ann. 
St  Ohio  1901,  S  4387. 

Any  person  who  loans  money  on  deposit 
of  personal  property,  or  who  deals  in  the 
purchase  of  personal  property  on  condition 
of  selling  the  same  back  again  at  a  stipu- 
lated price,  or  who  makes  a  public  display 
at  his  or  their  place  of  business  of  the  sign 
generally  used  by  pawnbrokers  to  denote 
their  business,  to  wit  three  gilt  or  yellow 
balls,  or  who  publicly  exhibits  a  sign  of 
"Money  to  loan  on  personal  property  or  de- 
posit" is  a  pawnbroker.  Ky.  St  1903,  i 
8787. 

A  pawnbroker  Is  one  who  pursues  the 
business  of  lending  money  upon  interest  and 
receiving  upon  deposit  as  security  for  the 
payment  of  such  loan  and  interest  any  per- 
sonal property.    Rev.  St.  Tex.  1895,  art  3636. 

Every  person,  firm,  or  company,  whose 
business  or  occupation  it  is  to  take  or  re- 
ceive, by  way  of  pledge,  pawn,  or  exchange, 
any  goods,  wares,  or  merchandise,  or  any 
kind  of  personal  property  whatever,  as  se- 
curity for  the  repayment  of  money  loaned 
thereon,  shall  be  deemed  a  pawnbroker  with- 
in the  meaning  of  the  war  revenue  act  of 
1898.     U.  S.  Gomp.  St  1901,  p.  2287. 

The  definition  in  Ordinance  No.  1894  of 
the  city  of  St  Paul  providing  (section  1): 
"Any  person  or  persons,  or  corporation  or  firm, 
who  loans  money  on  deposit  or  pledge  of 
personal  property  or  any  valuable  thing,  or 
who  deals  in  the  purchasing  of  personal  prop- 
erty or  other  valuable  thing  on  condition  of 
selling  the  same  back  again  at  a  stipulated 
price,  whether  he  does  the  same  for  himself 
or  as  an  agent  of  some  person  or  firm  or 
corporation,  or  who  by  any  means,  method, 
or  device  loans  money  on  personal  property 
when  the  same  is  deposited  for  security  or 


is  d^)06ited  for  any  other  purpose,  Is  here- 
by defined  and  declared  a  pawnbroker,  for 
the  purpose  of  this  ordinince^' — Is  not  nec- 
essarily any  broader  than  the  general  and 
ordinary  meaning  of  the  word  "pawnbroker," 
for  every  part  of  the  definition  eontains  the 
essential  elemsat  of  a  loan  of  money  od 
pawn  w  pledge  deposited  with  the  lender. 
But,  eren  If  the  definition  is  broader  than 
the  ordinary  meaning  of  the  word,  the  ordi- 
nance would  not  be  invalid.  The  attempted 
broader  definition  alone  would  be  invalid. 
City  of  St  Paul  v.  Lytle,  69  Minn.  1,  2;  71 
N.  W.  703,  704. 

The  business  of  a  pawnbroker  consists 
in  the  lending  of  money  on  interest  The  re- 
payment of  the  loan  and  the  payment  of  the 
interest  are  secured  by  an  adeqfuate  pledge 
of  goods  on  the  part  of  the  borrower  to  the 
lender.  It  is  an  essential  requisite  to  the 
carrying  on  of  the  two  businesses  of  auc- 
tioneer and  pawnbroker  by  the  same  person 
at  the  same  time  that  the  proiMrietor  should 
obtain  a  license  for  each.  City  of  Philadel- 
phia V.  Hunt  (Pa.)  8  Phila.  440,  441. 

A  licensed  auctioneer  in  the  city  of 
Philadelphia,  who  advances  money  on  goods 
and  charges  commissions  on  such  advances, 
is  liable  to  the  payment  of  a  pawnbroker'a 
license  under  the  city  ordinance.  Hunt  v. 
City  of  PhUadelphia,  35  Pa.  (U  Casey)  277» 
279. 

PAWlfBBOK£B*8  TIOKET. 

As  contract,  see  "Contraet** 

PAY. 

See,  also,  ••Pald.*^ 

A  decree  of  dlstribotloii,  dlstrlbnttag 
property  to  be  held  in  trust  by  the  trustees, 
that  they  should  manage  such  property  and 
"pay  over  and  deliver"  the  same,  indicates 
that,  as  far  as  is  consistent  with  the  nature 
of  the  property,  the  beneficiaries  are  entitled 
to  receive  it  in  the  same  condition  in  which 
it  was  received  by  the  trustees.  Gk>ad  v. 
Montgomery,  51  Pac.  6S1«  684.  119  Cat  552, 
63  Am.  St  Rep.  145. 

As  apply. 

"Paid,"  as  used  in  a  will  giving  a  life 
estate  to  the  children,  and  providing  that 
on  the  decease  of  either  the  share  belonging 
to  the  one  so  dying  be  paid  to  her  chil- 
dren, is  used  in  the  sense  of  "applied,"  and 
not  in  the  sense  of  requiring  the  estate  ta 
be  sold  in  order  to  pay  the  children  money. 
Salisbury  v.  Slade,  48  N.  Y.  Supp.  65,  58, 
22  App.  Div.  346. 

Beqnest  Isiported. 

The  words  "to  pay,**  !n  a  will  devlsliig 
a  portion  of  an  estate  in  trust  to  executors 
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te  pay  tiM  inoome  to  a  grandson  during  hla 
life  and  tbe  prindiml  at  their  dlacretlont 
and.  In  case  he  should  die  without  Issue, 
then  on  his  death  to  pay  said  principal  to 
W.  and  8.,  being  without  special  reference 
lo  any  technical  meaning,  was  eqnlTSlent  to 
a  direct  bequest  of  the  amount  of  the  prlur 
cipal  to  W.  and  S^  subject  to  the  contingen- 
cy. Roosa  T.  Harrington,  M  N.  B.  1,  %  171 
N.  Y.  341. 

Borrow  disttngvlsliedL. 

There  Is  a  difference  between  "paying 
an  Indebtedness"  and  ''borrowing  money." 
It  Is  not  a  "borrowing  of  money"  to  purchase 
a  lot,  agreeing  to  pay  the  consideration  there- 
for. City  of  Richmond  t.  McGirr,  78  Ind. 
182,  183. 

As  creating  a  elutfge. 

"Paying,**  as  used  by  a  testator  In  de- 
vising a  freehold  and  copyholds  to  his  son 
for  life  and  after  his  decease  to  his  first 
and  other  sons,  paying  £10  a  year  to  M.  a 
for  life,  created  a  charge,  and  not  a  trust 
Hodge  ▼.  Ohurchward,  16  Sim.  71. 

As  eompensatloa  for  sanrioes. 

As  used  In  a  promise  by  a  contractor 
that  he  would  see  that  the  men  at  work  for 
a  subcontractor  should  have  their  pay  in 
the  spring,  "pay"  means  not  only  that  which 
was  subsequently  earned,  but  all  that  would 
be  due  them  whenever  earned.  McDonald 
T.  Femald,  38  AtL  729,  68  N.  H.  171. 

"Pay,**  as  a  military  term,  means  a  fixed 
and  direct  amount  given  by  law  to  persons 
In  the  military  service,  In  consideration  of 
and  as  compensation  for  their  personal  serv- 
ices. Sherburne  v.  United  States  (U.  8.) 
16  Ct  Gl.  491,  496. 

OaaTersion  into  persoaaltj  ImpUed. 

The  words  "to  pay,"  In  a  will  giving  a 
devise  In  trust  of  real  estate  to  certain 
beneficiaries  and  directing  the  trustee  to 
pay  a  particular  sum  to  a  beneficiary  on  the 
latter  attaining  a  certain  age,  is  insufficient 
to  warrant  the  Implication  of  an  Intention 
to  convert  the  real  into  personal  estate.  A 
direction  to  convert  is  sometimes  Implied, 
but  only  when  the  design  and  purpose  of 
the  testator  Is  equivocal,  and  so  strong  as 
to  leave  no  substantial  doubt  In  re  Tatum, 
68  N.  Y.  Supp.  601,  508,  84  Misc.  Rep.  25. 

A  will  gave  the  residue  of  the  prop- 
erty of  the  testatrix  to  her  husband  and 
children,  to  be  shared  equally  between  them ; 
her  husband  to  hold  the  shares  of  the  chil- 
dren in  trust  until  their  majority  or  arrival 
at  a  certain  age,  and  then  to  pay  over  the 
whole  sum.  Held,  that  the  words  "pay 
over"  evidenced  an  intention  on  the  part  of 
the  testatrix  that  her  estate  should  be  con- 
verted into  money,  and  such  money  then  paid 
6  Wds.  a  p.— 24 


to  the  legatees.    Clarke  v.  Olarke,  24  S.  B. 
202,  207,  46  8.  0.  230,  57  Am.  St  R^.  675. 

The  word  '1;mld,"  as  used  In  a  will  be- 
queathing an  Interest  in  real  and  personal 
property  to  one  person,  and  directing  that 
after  such  person's  death  the  principal  and 
interest  thereof  be  paid  to  another,  indicates 
an  intention  to  have  such  first  person's  share 
converted  into  money.  Terry  v.  Smith,  8  Atl. 
886,  888,  42  N.  J.  Eq.  (14  Stew.)  504. 

As  deposit. 

A  Statute  relating  to  partition  sales,  and 
providing  that  the  highest  bidder,  on  being 
declared  a  purchaser,  should  sign  the  con- 
ditions and  pay  10  per  cent  of  the  purchase 
money  in  cash,  means,  not  a  deposit  to  secure 
further  fulfillment  of  his  contract  but  an 
actual  payment  on  account  of  the  purchase 
money,  of  a  part  of  the  purchase  money. 
Bailey  v.  Dalrymple,  19  Atl.  840,  841,  47 
N.  J.  Bq.  (2  Dick.)  81. 

Bistrllnitloa  or  transfer  of  property. 

The  word  "pay,"  as  used  in  a  will  dl 
recting  that  the  testator's  executors  shall 
divide  and  pay  certain  amounts  raised  by  a 
mortgage  on  certain  real  estate  to  certain 
legatees.  Is  not  used  to  denote  the  distribu- 
tion or  division  of  the  real  estate.  Weeks 
V.  Comwell,  10  N.  B.  481,  484,  104  N.  Y.  825. 

The  words  '*pay,  assign,  and  transfer," 
in  their  more  ordinary  sense,  apply  rather 
to  personal  than  to  real  estate;  but  they 
are  not  necessarily  confined  to  personal  es- 
tate. Real  estate  may  be  said  to  be  trans- 
ferred by  any  conveyance  by  which  it  passes 
from  one  owner  to  another.  Stokes  v.  Salo- 
mons, 4  Bug.  Law  A  Bq.  138,  187. 

"Pay  and  deliver  over,"  as  used  In  wills 
In  connection  with  devises  and  bequests,  in 
directing  the  executors  to  pay  and  deliver 
over  the  same,  appropriately  apply  to  a  dis- 
position of  the  personal  estate  and  have  In- 
fiuence  In  determining  whether  or  not  that 
Is  the  character  of  the  fund  which  tbe  testa- 
tor Intended  the  beneficiary  should  receive. 
In  re  Thompson's  Bstate,  1  N.  Y.  Sudd.  213, 
215. 

Gift  Imported. 

The  use  of  the  word  *pay"  might  be  con 
slstent  with  an  intention  to  make  a  gift  but 
when  used  with  reference  to  the  discharge 
of  an  obligation,  will  not  be  held  to  be  used 
with  that  intention ;  so  that  the  handing  of 
a  bank  book,  with  the  order  to  draw  out 
money  and  pay  it,  '*as  I  wish  to  have  it 
done,"  to  different  parties,  will  not  consti- 
tute a  gift  Hart  v.  Ketchum,  68  Pac.  931, 
932,  121  OaL  426. 

PayaUo  om  demand. 

Where  a  complaint  stated  that  defend- 
ant made  Its  order  in  writing  requiring  the 
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treasurer  '*to  pay**  to  bearer  a  certain  ram, 
with  interest  from  date,  out  of  any  money 
belonging  to  the  school  fund,  the  same  having 
that  day  been  allowed  for  salary  as  a  teach- 
er, a  fair  and  clear  import  of  the  language 
was  that  the  orders  were  payable  on  de- 
mand. Terry  ▼.  City  of  Milwaukee,  15  Wis. 
490,  491. 

As  dIsoTiarge  of  oUisatlon. 

The  word  "pay"  indicates  the  discharge 
of  an  obligation,  rather  than  an  Investment  of 
money.  Hopson  v.  iEtna  Axle  &  Spring  Co., 
50  Conn.  597,  001. 

Payment  in  momey. 

The  term  "pay  bills"  implies  the  use  of 
money.  Glaflin  v.  Continental  Jersey  Works, 
85  Ga.  27,  43,  11  S.  E.  721,  723  (citing  Abb. 
Law  Diet  tit  "Bill"). 

"Paid,"  as  used  in  a  statute  providing 
that  the  amount  for  which  any  building  is 
insured  against  fire  shall  be  paid  to  the  in- 
sured or  his  personal  representatives, 
should  be  construed  in  its  appropriate  legal 
sense  of  satisfaction  in  money  of  a  debt 
due  from  one  to  another.  The  rebuilding  of 
the  destroyed  building  by  the  insurance 
company  is  not  a  payment,  within  the  mean- 
ing of  the  statute,  though  it  would  be  a  sat- 
isfaction of  the  insurer's  liability,  and  in  a 
sense  payment  Milwaukee  Mechanics*  Ins. 
Co.  T.  Russell,  62  N.  B.  338,  340,  65  Ohio  St 
280,  56  L.  R.  A  159. 

An  insurance  policy  provided  that  any 
loss  should  be  paid  at  the  actual  cash  value 
of  the  property  destroyed,  within  60  days 
after  due  notice,  etc,  but  that,  in  case  of 
any  loss  or  damage,  it  should  be  optional 
with  the  company  to  replace  the  articles  lost 
or  damaged  with  others  of  the  same  kind 
and  quality,  and  to  rebuild  or  repair  the 
building  within  a  reasonable  time,  etc.  It 
was  held  that  the  insurer  might  settle  a  loss 
under  the  policy,  either  by  paying  in  cash 
or  by  rebuilding,  etc;  the  court  saying: 
"Standing  alone,  no  doubt,  this  [the  agree- 
ment to  pay]  would  mean  a  payment  in  mon- 
ey, but  it  cannot  be  deemed  to  create  a  con- 
flict between  the  policy  and  the  condition. 
The  provisions  are  entirely  in  harmony. 
Tolman  v.  Manufacturers'  Ins.  Co.,  55  Mass. 
(1  Cush.)  73,  76.  In  that  case  the  policy 
contained  a  proviso  allowing  the  defendants, 
instead  of  paying  In  money,  to  replace  the 
property  lost  with  other  of  like  kind  and 
quality  at  the  option  of  the  defendants.  Aft- 
er a  loss  the  insured  indorsed  on  the  policy: 
'Pay  the  loss  under  the  within  policy  to 
J.  T.' — ^to  which  the  defendants  assented  in 
writing.  The  plaintiff  claimed  that  the  de- 
fendants had  thereby  lost  their  option  and 
must  pay  in  money.  The  court  held  other- 
wise; saying:  *To  pay  Is  defined  by  lexi- 
cographers as  to  discharge  a  debt;  to  deliv- 
er a  creditor  the  value  of  a  debt,  either  in 


money  or  in  goods,  to  his  acceptance,  by 
which  the  debt  is  discharged.'  We  consider 
the  effect  of  this  Indorsement  to  be  as  if  writ- 
ten out  in  this  manner:  'Pay  or  discharge 
the  obligation  arising  from  the  loss  under 
the  policy  to  J.  T.'  It  was  held  that  the 
company  still  retained  the  right  to  pay  in 
money  or  to  replace  in  kind,  at  their,  option. 
In  the  present  case,  by  its  just  construc- 
tion, the  contract  reserves  to  the  defend- 
ants the  right  to  pay  the  loss  in  money  or  to 
indemnify  the  party  by  furnishing  him  with 
a  building  of  like  character  and  of  equal 
value  with  the  one  destroyed."  Beals  v. 
Home  Ins.  Co.,  36  N.  Y.  522,  527. 

The  word  "pay,"  while  often  in  commer- 
cial transactions  meaning  satisfaction  in 
money,  has  a  much  wider  signification  in 
its  ordinary  usage,  and  includes  satisfaction, 
discharge,  or  compensation.  The  term  is  so 
used  in  Acts  1898,  c  280,  providing  that  all 
tickets  or  scrip  issued  to  laborers  for  labor 
done  shall  be  paid  to  the  person  holding  the 
same,  and  therefore  a  person  holding  an  or- 
der payable  in  merchandise  is  not  entitled 
to  payment  In  money.  Marrlner  v.  John  L. 
Roper  Co.,  16  S.  E.  906,  907.  112  N.  C.  164. 

The  word  "pay,"  as  used  In  a  resolu- 
tion of  the  congress  of  the  republic  of  Texas 
providing  for  the  pay  of  volunteers,  is  not 
to  be  restricted  to  pay  in  money  alone.  It 
is  not  so  limited  in  the  resolution  Itself, 
and  therefore  includes  land  thereafter  grant- 
ed to  a  soldier  who  has  served  for  a  term 
of  three  months.  While  the  grant  by  the 
republic  may  have  been  but  a  bounty  in  a 
sense,  yet  it  was  in  substance  a  recompense 
or  payment  for  duties  performed  in  the  mili- 
tary service  of  the  republic  in  a  more  ade- 
quate sense  and  form  than  the  money  pay- 
ment provided  by  the  then  law.  Halsted 
V.  Allen  (Tex.)  73  S.  W.  1068,  1069. 

As  reoeive  and  apply. 

A  direction  to  trustees  to  pay  the  cestui 
que  trust  the  rents  and  profits  of  real  es- 
tate or  the  Income  of  personal  estate  is  in  le- 
gal effect  the  same  as  a  trust  to  receive  such 
rents  and  profits  or  income  and  to  apply  the 
same  to  the  use  of  the  cestui  que  trust  Ma- 
son V.  Jones  (N.  Y.)  2  Barb.  229,  248. 

Sale  and  indebtedness  Implied. 

In  an  Instrument  obligating  the  maker 
to  pay  a  certain  amount  for  certain  mer- 
chandise, the  word  "pay"  implies  an  indebt- 
edness; and,  it  being  expressed  that  the 
payment  is  to  be  for  a  specified  merchandise, 
a  sale  of  such  merchandise  will  be  under- 
stood. Lent  V.  Hodgman  (N.  Y.)  16  Barb.  274, 
278. 

As  transfer. 

"Pay,"  as  used  in  a  will  directing  the 
executors  to  pay  over  the  whole  sum  belong- 
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ing  to  each  child's  share  npoB  her  attaining 
a  certain  age,  should  be  construed  in  the 
sense  of  ''transfer."  Appeal  of  Clarke,  89 
AtL  156,  161,  70  Oonn.  196. 

Though  the  word  '^ay^  to  generally  a 
word  of  transfer,  when  used  in  an  order,  it 
cannot  be  eonstrued  in  such  sense  in  a  writ- 
ten order  by  a  defendant  in  execution,  di- 
recting the  Aerilf  to  pay  to  defendant's 
son  whatever  surplus  remains  of  the  pro- 
ceeds of  an  execution  sale  of  defendant's 
land  after  paying  the  executions  against  him, 
which  order  does  not  express  any  consid- 
eration, and  is  not  shown  to  have  be^i  given 
for  valuable  consideration.  Such  an  order 
is  merely  an  authority  to  the  son  to  receive 
the  money,  and  not  a  transfer  or  an  assign- 
ment of  it  to  him.  Robinson's  Adm'r  v.  Tip- 
ton's Adm'r,  81  Ala.  596,  611. 

The  use  of  the  word  **pay,"  in  an  order 
by  one  having  money  in  possession  of  the 
drawee,  which  recited  that  the  drawer  owed 
the  payee  a  less  sum  and  directing  the 
drawee  to  pay  the  sum  due  the  drawer  to 
the  payee,  though  generally  a  word  of  trans- 
fer, was  not  used  in  that  sense;  for,  if  it 
was,  it  would  assign  over  the  whole  of  the 
money  due,  which  was  certainly  not  intend- 
ed. The  order  in  question  was  held  not  to 
be  an  equitable  assignment  of  any  portion 
of  the  money  in  the  possession  of  the  drawee. 
Clayton  v.  Fawoetf  s  Adm'rs  (Ya.)  2  Leigh, 
19,  23. 

Vesting  of  tmst  estate  Indieated. 

"Pay,"  as  used  in  a  will  devising  prop- 
erty to  a  trustee,  and  directing  the  latter 
to  hold  the  fund  until  he  finds  it  prudent 
to  pay  it  to  the  beneficiary  for  which  it  is 
intended,  construed  in  its  ordinary  and  nat- 
ural signification  as  to  render  what  is  due, 
and  to  show  that  the  provision  only  affected 
the  possession,  and  did  not  prevent  the  prop- 
erty from  vesting  in  the  beneficiary,  since, 
when  one  pays,  he  gives  up  what  belongs  to 
another.  Lippincott  v.  Stottsenburg,  20  AtL 
860,  868,  47  N.  J.  Bq.  (2  Didc)  2L 

PAYABLE. 

The  word  •'payable^  ii  a  descriptive 
word,  meaning  ''capable  of  being  paid ;  suit- 
able to  be  paid;  admitting  or  demanding 
payment;  justly  due;  legally  enforceable." 
First  Nat  Bank  v.  Greenville  Nat  Bank,  19 
S.  W.  884,  835,  84  Tex.  40  (citing  Webst 
Diet). 

The  word  "due"  is  only  equivalent  to 
"payable."  Ball  v.  Northwestern  Mut  Aca 
Ass'n,  66  Minn.  414,  410,  67  N.  W.  1063, 
1064. 

Bankr.  Act  1867,  f  19,  providing  that  all 
debts  due  and  payable  from  the  bankrupt 
at  the  time  of  the  adjudication  of  bank- 
ruptcy may  be  provable  against  his  estate, 


includes  "all  debts,  no  matter  how  long 
standing.  No  debt  can  be  considered  due 
and  payable  which  is  barred  by  limitation, 
and  a  debt  so  barred  cannot  be  proved  in 
bankruptcy."  A  debt,  to  be  barred  by  lim- 
itations, and  hence  not  provable,  must  be 
one  which  is  barred  throughout  the  United 
States.  In  re  Ray  (U.  S.)  20  Fed.  Oas.  822, 
324. 

Wag.  St  p.  216,  I  16,  providing  that  ev- 
ery promissory  note  for  payment  of  money 
to  the  payee  therein  named,  or  order,  or 
bearer,  and  expressed  to  be  for  value  re- 
ceived, shall  be  "due  and  payable"  as  there- 
in expressed,  cannot  be  construed  as  mean- 
ing that  such  notes  fall  due  on  the  day  men- 
tioned on  their  face;  but  days  of  grace  are 
allowable  on  such  paper.  Turk  v.  Stahl,  63 
Mo.  437,  438.  ' 

Where  a  corporation  pledged  its  stock 
to  a  trustee  to  secure  a  corporate  debt,  and 
then  issued  certificates,  each  of  which  recit- 
ed the  pledge,  and  declared  that  the  holder 
was  entitled  to  a  certain  sum  of  money, 
payable  in  said  pledged  stock  at  par  at  any 
time  after  the  said  stock  should  come  into 
the  possession  of  the  corporation,  the  word 
**payable"  should  be  construed  to  refer  to 
the  legal  satisfaction  of  the  equitable  de- 
mand, and  to  entitle  the  holder  or  the  equi- 
table holder  of  the  stock  to  be  made  the 
legal  owner,  whenever  the  pledged  stodL 
should  be  returned  to  the  company  and  new 
certificates  issued  therefor.  Higgfns  v.  Lan- 
singh,  40  N.  E.  362,  872,  154  111.  SOL 

A  bond  payable  in  20  years  after  date 
is,  by  the  common  acceptation  of  those  terms, 
a  bond  which  matures  at  the  expiration  of 
20  years,  the  payment  of  which  neither  the 
payor  nor  the  payee  can  enforce  until  a  lapse 
of  that  period.  City  of  Alma  v.  Guaranty 
Sav.  Bank  (U.  S.)  60  Fed.  203,  206,  8  a  C. 
A.  664. 

As  Importing  promise. 

Where  a  bank  issued  a  paper  writing 
which  recited  that  a  certain  person  had  de- 
posited in  the  bank  a  certain  sum,  pay- 
able to  the  order  of  another,  the  word  '*pay- 
able"  should  be  construed  as  an  express 
promise  to  pay  on  demand.  Cate  v.  Pat- 
terson, 25  Mich.  191,  194. 

In  certificates  of  deposit  there  is  some- 
times an  express  promise  to  pay,  but  the 
promise  is  most  frequently  implied  from 
the  word  "payable."  The  adcnowledgment 
by  a  banker  of  the  deposit  of  money  by  an- 
other, nothing  further  shovring  that  it  was 
a  special  deposit,  is  sufiaclent  to  show  the 
relation  of  debtor  and  creditor  between  the 
banker  and  depositor  or  person  for  whose 
benefit  the  deposit  was  made;  and  the  word 
**payable,"  used  in  such  a  connection,  must 
be  understood  to  be  used  with  reference  to 
that  relation,   and  can  mean  nothing   less 
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than  that  the  maker  of  the  paper  Intends 
thereby  to  be  understood  to  promise  to  pay 
the  sun  acknowledged  to  have  been  received. 
First  Nat  Bank  ▼.  GreenviUe  Nat  Bank,  19 
d.  W.  834,  885,  84  Tex.  4a 

The  word  'payable,''  in  an  instmment 
Issued  and  signed  by  the  officer  of  a  bank 
certifying  that  A.  has  deposited  a  certain 
sum  in  the  bank  payable  to  order  upon  the 
retnm  of  the  certificate,  naturally  express- 
es no  more  than  the  thing  on  which  it  is 
predicated  is  the  subject  of  payment  The 
instmment  is  merely  a  certificate  of  deposit, 
and  is  not  made  a  promissory  note  by  the 
use  of  such  word.  Patterson  ▼.  Poindexter 
(Pa.)  6  Watts  ft  S.  227,  232,  40  Am.  Dec.  654. 

As  to  be  paid. 

The  word  ••payable,**  as  used  in. a  cer- 
tificate of  deposit  which  recited  that  the 
owner  had  deposited  a  certain  sum  with  the 
maker,  payable  to  their  order,  etc,  is  equiva- 
lent to  the  expression  ••to  be  paid,'*  or  •^which 
the  maker  agrees  to  pay."  Easton  t.  Hyde, 
13  Minn.  90,  91  (Oa  88,  86). 

••Payable,"  as  used  in  commercial  trans- 
actions, means  ••to  be  paid,*'  ratlier  than 
••which  may  be  paid**;  so  that  a  promise  in 
an  instrument  to  pay  $1,000  and  interest, 
••payable*'  in  certain  bonds,  is  an  absolute 
condition  for  the  payment  in  such  bonds, 
and  the  payee,  on  the  maker's  default,  is 
entitled  only  to  damages  to  the  extent  of  the 
value  of  the  bonds.  Johnson  y.  Dooley,  44 
8.  W.  1032,  1033,  65  Ark.  71,  40  L.  R.  A.  74. 

Rev.  St  art  2201,  provides  that  an  ad- 
ministrator appealing  from  an  order  of  re- 
moval shall  give  a  bond,  with  two  or  more 
good  and  sufficient  sureties,  payable  to  the 
county  judge.  Held,  that  the  word  ••pay- 
able" indicated  that  a  sum  should  be  named 
in  the  bond  to  be  paid.  Munzesheimer  t. 
Wickham,  12  S.  W.  751,  752,  74  Tex.  63& 

In  Johnson  v.  Dooley,  44  8.  W.  1032,  65 
Ark.  71,  4  L.  B.  A.  74,  it  was  held,  in  con- 
struing a  clause  in  a  note  payable  in  levee 
bonds  of  the  state  of  Arkansas  at  par,  that 
the  word  ••payable,"  when  so  used  in  com- 
mercial transactions,  means  •to  be  paid," 
rather  than  which  ••may  be  paid,"  and  that 
a  note  payable  in  the  manner  indicated  does 
not  become  payable  in  money  on  the  failure 
of  the  maker  to  pay  or  tender  the  bonds  on 
the  day  the  note  is  due,  since  it  does  not 
give  him  the  mere  privilege  or  option  to 
pay  in  bonds,  but  makes  a  promise  to  pay  in 
the  specific  funds  named.  Poppleton  t. 
Jones,  69  Pac  019,  922,  42  Or.  24. 

As  paid. 

The  word  "payable"  is  not  equivalent  to 
the  word  ••paid."  Its  legal  meaning  is  that 
a  specified  amount  becomes  due,  and  its  pay- 
ment can  be  enforced.    The  statement,  filed 


in  the  organization  of  a  Joint-stock  compa- 
ny, designating  the  capital  stock  as  '•pay- 
able on  the  execution  thereof,**  does  not  im- 
ply that  the  stock  was  all  paid  in  before 
recording.  It  simply  designates  the  begin- 
ning of  liablUty.  HiU  v.  SteUer,  4  Pa.  Com. 
PL  119,  122. 

As  Tested* 

By  a  marriage  settlemoit  stock  was  set- 
tled, subject  to  life  interests  in  the  husband 
and  wife,  tn  trust  for  their  children,  share 
and  sliare  alike,  the  shares  to  be  paid  them 
at  21  or  marriage,  and  the  shares  of  chil- 
dren dying,  leaving  issue,  before  their  shares 
had  become  payable,  were  to  be  in  trust  for 
their  issue;  but,  in  case  any  of  the  children 
should  die  before  their  shares  should  l>ecome 
payable,  without  leaving  any  issue,  then 
their  shares  were  to  be  in  trust  for  the  sur- 
viving children.  There  were  six  children  of 
the  marriage,  who  all  attained  21.  Two  of 
them  died  In  the  lifetime  of  their  surviving 
parents.  Held,  that  the  word  ••payable" 
meant  vested,  and  consequently  the  repre- 
sentatives of  the  deceased  children  were  en- 
titled to  shares  of  stock.  Mocatta  v.  Lindo, 
9  Sim.  66. 

Testator  bequeathed  £10,000  in  trust  fof 
his  son  J.  for  life,  remainder  in  trust  for  the 
children  of  J.  when  and  as  they  should  at- 
tain 21,  as  tenants  in  common,  and  if  any  of 
them  should  die  before  their  shares  became 
payable,  leaving  issue,  their  shares  to  be  paid 
to  their  issue,  but  if  any  of  them  should  die 
before  their  shares  became  payable,  leaving 
no  issue,  their  shares  to  be  paid  to  the  sur- 
vivors at  the  same  time  as  their  original 
should  become  payable.  J.  had  four  chil- 
dren, all  of  whom  attained  21,  but  one  of 
them  died  in  his  lifetime  without  issue. 
Held,  that  the  word  ••payable*'  meant  ••at- 
tain 21,"  and  consequently  one-fourth  of  the 
fund  vested  in  the  deceased  child.  Jones  t. 
Jones,  13  Sim.  561,  568. 

PAYABI.E  A8  OONVEHIENT, 

See  ••Convenience — Ck>nvenient,'* 

PAYABLE  IN  THIS  STATB. 

Gen.  St  c.  230,  »  21-23,  providing  that 
a  trustee  may  be  charged  ''for  any  negotiable 
promissory  note  or  other  instrument  on 
which  he  is  liable^  made  or  payable  in  this 
state,"  does  not  mean  that  the  same  must  be 
specffically  made  payable  within  the  state, 
but  refers  to  notes  made  within  the  state 
and  payable  there  generally.  Orcutt  v. 
Hough,  54  N.  H.  472,  473. 

PATABUB  nf  TBABB. 

••Payable  in  trade,"  as  used  in  a  writ- 
ten contract  for  services,  the  compensation 
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to  be  a  certain  turn  payable  in  trade,  is 
eqnlyalent  to  saying  '^payable  in  aoch  arti- 
dee  as  the  defendant  dealt  in,  and  cannot 
be  limited  to  one  particular  article."  Dud- 
ley T.  Vose,  114  Mass.  34,  36. 

A  contract  pciyable  in  trade  generally, 
and  whicb  specifies  no  tlhie  or  place  for  its 
deliyery,  imports  tbat  tbe  promisee,  before 
bringiog  Bvlt,  shall  notify  the  promisor  what 
kind  of  trade  he  will  have  and  when  he  is 
ready  to  receiye  it.  Woods  y.  Dial,  12  III.  72, 
TB. 

PATABIJB  MOirrHI.T. 

An  ayerment  that  certain  sums  agreed 
to  be  paid  were  'l>ayab]e  monthly"  was  in- 
consistent with  the  idea  that  the  paymento 
were  to  be  made  in  adyance.  Webster  r. 
Ctook,  88  Oal.  428,  420. 

PAYEE. 

The  term  "payee,"  In  a  nonnegotiable 
note  proyiding  that  the  failure  to  pay  in- 
terest when  due,  at  the  election  of  the  payee, 
should  make  the  principal  and  interest  at 
once  due,  was  construed  to  include  an  as- 
signee of  the  instrument  Seastrunk  y.  Pio- 
neer Sayings  A  Loan  Oo.  (Tex.)  84  8.  W 
466,  467 

PATIHe. 

See  "Yielding  and  Paying.** 

A  bill  of  lading  stating  goods  to  haye 
been  shipped  on  account  of  the  defendant, 
and  that  they  were  to  be  deliyered  in  Lon- 
don the  consignees  "paying  freight"  for  the 
same,  did  not  compel  the  master  of  the  ship 
to  look  to  the  consignees  for  the  payment  of 
the  freight,  but  he  might  deliyer  without 
insisting  on  payment,  and  look  to  defendant, 
the  owner,  for  payment  Domett  y.  Beck- 
ford,  5  Bam.  ft  Adol.  621. 

A  lease,  with  a  proyiso  of  re-entry  if 
the  rent  should  be  in  arrears  21  days,  and  by 
which  the  lessee  coyenanted  to  pay  the  rent, 
and  the  landlord  coyenanted  that  the  les- 
see, "paying  the  rent"  at  the  appointed  times, 
should  quietly  enjoy,  etc.,  did  not  make  the 
payment  of  the  rent  a  condition  precedent  to 
the  performance  of  the  coyenant  for  quiet 
enjoyment  Dawson  y.  Dyer,  6  Bam.  ft 
Adol.  684. 

As  creating  estate  In  fee. 

The  word  "paying,"  in  a  will  deyising 
certain  lands  to  testator's  son,  he  paying  a 
legacy  to  bis  sisters  as  thereinafter  spec- 
ified, is  undoubtedly  in  some  Instances  amply 
sufficient  to  carry  the  fee,  where  the  other 
parts  of  the  will  do  trat  giye  such  an  estate 
in  express  words  or  by  necessary  implication. 
It  will  sometimes  enlarge  an  estate  which 


the  testator  has  in  so  many  words  called 
"an  estate  for  life,"  when  a  reasonable  doubt 
exists  as  to  what  may  be  called  the  general 
intent  of  the  testator.  In  this  case  the  words 
of  the  first  deyise  carry  a  fee.  If  they  are 
clear  and  express,  and  not  limited  by  any 
subsequent  expressions,  they  can  derlye  no 
additional  strength  by  inference  from  the  cir- 
cumstances of  the  charge.  If  the  subsequent 
words  are  sufficient  to  control  and  narrow 
down  the  express  deyise  in  fee  to  an  estate 
in  tail,  they  surely  must  haye  the  same  force 
in  qualifying  that  which  is  built  wholly  up- 
on inference  and  conjecture.  It  is  only  in 
doubtful  cases,  and  to  ascertain  an  uncer^ 
tain  intention,  that  this  circumstance  can  be 
permitted  to  weigh.  Wortendyk  y.  Worten- 
dyk,  7  N.  J.  Law  (2  Halst)  863,  87a 

PATIHO  MONEY  INTO  OOUBT. 

The  phrase  "paying  money  into  court" 
is  of  more  frequent  occurrence  in  the  law  of 
tender  than  elsewhere'.  When  the  fact  of  a 
tender  is  relied  on  to  defeat  recoyery  of  costs 
for  damages  and  delay,  the  money  necessary 
to  keep  the  tender  good  must  be  brought  in- 
j  to  court;  and  in  order  to  constitute  a  suf- 
ficient payment  into  court,  Ck>de,  S  2686,  re- 
quires that  there  must  be  a  deliyery  of  the 
money  to  the  clerk  of  the  court  Warren  y. 
Matthews,  11  South.  286,  286,  96  Ala.  183. 

PATINO  QUANTITIES. 

The  term  "paying  quantities,"  as  used  in 
an  oil  lease  for  a  giyen  term  and  as  much 
longer  as  oil  can  be  produced  in  paying  quan- 
tities, means  paying  quantity  to  the  lessee. 
If  the  well  pays  a  profit,  eyen  small,  oyer 
operating  expenses,  it  produces  in  paying 
quantity,  though  it  may  neyer  repay  its  cost, 
and  the  operation  as  a  whole  may  result  in 
a  loss.  The  phrase  "paying  quantities," 
therefore,  is  to  be  construed  with  reference 
to  the  operator,  and  by  his  Judgment,  when 
exercised  in  good  faith.  Lowther  Oil  Co.  y. 
Miller-Sibley  Oil  Co.,  44  S.  B.  433,  436,  63 
W.  Va.  601,  97  Am.  St.  Rep.  1027  (citing 
Toung  y.  Forest  Oil  Co.,  194  Pa.  243,  46  Atl. 
121). 

PAYMENT. 

See  "Aggregate  Payment";  "Cash  Pay- 
ment"; "Compulsory  Payment";  "Di- 
rect Payment";  "Pinal  Payment"; 
"Guaranty  of  Paymenf ;  "Immediate 
Payment";  "Inyoluntary  Payment"; 
"In  Payment  or*;  "Part  Payment"; 
"Place  of  Payment";  "Presumption  of 
Payment";  "Prompt  Payment'*;  "Ul- 
timate Payment";  "Voluntary  Pay- 
ment." 

All  payments,  see  "All.** 

A  payment  is  defined  to  be  the  perform- 
ance of  an   obligation  for  the  deliyery  of 
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money.    Green  ▼.  Hughltt  School  Tp.,  69  N. 
W.  224,  226,  6  S.  D.  452. 

Payment  is  defined  to  be  the  act  of  pay- 
ing; the  delivery  of  money  as  payment  in 
the  course  of  business.  Haun  t.  State,  54 
Pac.  130,  182,  7  Kan.  App.  509. 

Payment  is  defined  to  be  the  act  of 
paying,  or  that  which  is  paid;  discharge  of  a 
debt,  obligation,  or  duty;  satisfaction  of  a 
claim;  recompense;  the  fulfillment  of  a 
promise  or  the  performance  of  an  agree- 
ment; the  discharge  in  money  of  a  sum  due. 
Stokes  y.  Stokes,  54  N.  Y.  Supp.  319,  325,  34 
App.  Diy.  423. 

'Tayment  of  money,"  in  its  general 
sense,  means  a  delivery  of  money  by  one 
person  from  whom  it  Is  due  to  another  to 
whom  it  is  due.  Hathaway  v.  Davis,  33  Oal. 
161, 166. 

In  legal  contemplation  payment  is  the 
discharge  of  an  obligation  by  the  delivery 
of  money  or  its  equivalent,  and  is  generally 
made  with  the  assent  of  both  parties  to  the 
contract  Commercial  Bank  v.  Toklas,  56 
Pac.  927,  928»  21  Wash.  36;  Brady  v.  Was- 
son,  53  Tenn.  (6  Heisk.)  131,  135. 

Payment  is  a  mode  of  extinguishing  a 
debt  Bradford  v.  Riciiard,  16  South.  487, 
489,  46  La.  Ann.  1530. 

"Payment**  is  a  mode  of  extinguishing 
obligations.  It  is  not  only  the  delivery  of  a 
sum  of  money,  but  the  performance  of  an 
obligation.  It  is  an  act  calling  for  the  exer- 
cise of  the  will  or  consent  without  which  it 
has  not  the  characteristics  of  that  mode  of 
extinguishing  obligations.  Bloodworth  t.  Ja- 
cobs, 2  La.  Ann.  24,  26. 

The  word  "payment**  has  a  specified  and 
clear  meaning,  which  is  that  a  claim  has 
been  paid.  Ridings  v.  McMenamin  (DeL)  89 
Ati.  463,  464,  1  Pennewill,  15. 

The  defense  of  payment  in  its  most  re- 
stricted sense,  is  the  discharge  in  money  of 
a  sum  due  (Bouv.  Law  Diet);  but  in  its  most 
general  acceptation  it  is  the  fulfillment  of  a 
promise,  the  performance  of  an  agreement 
the  accomplishment  of  every  obligation, 
whether  it  consist  in  giving  or  doing.  It  is 
not  a  technical  term,  and  has  been  Imported 
into  law  proceedings  from  the  exchange,  and 
not  from  law  treatises.  Root  v.  Kelley,  80 
N.  Y.  Supp.  482,  483,  39  Misc.  Rep.  530  (cit- 
ing Reals  V.  Home  Ins.  Co.,  36  N.  Y.  522, 
527).  See,  also,  Bantz  v.  Basnett  12  W.  Va. 
772,  780;  Scott  v.  Gilkey,  49  111.  App.  116, 
122;  Exchange  Bank  of  Virginia  v.  Cook- 
man,  1  W.  Va.  69,  77. 

Comp.  Laws,  ft  3456,  defines  payment  as 
the  performance  of  an  obligation  for  the  de- 
livery of  money.  Green  v.  Hughltt  School 
Tp.,  59  N.  W.  224.  226,  5  S.  D.  452. 

Payment  of  money  is  delivery  by  a  debt- 
or to  hlR  creditor  of  the  amount  due.    Bron- 


Bon  T.  Rodes,  74  U.  &  (7  Wall.)  229,  250,  19 
L.  Ed.  141. 

The  term  "payment,"  when  used  volun- 
tarily and  with  full  knowledge  of  the  facta, 
excludes  the  idea  of  an  implied  promise  to 
refund.  Morton  t.  Ghandler,  6  Me.  fS 
GreenL)  142,  144. 

A  payment  is  a  transfer  of  property 
from  one  person  to  another.  While  the  de- 
livery to  the  owner  of  his  own  property  does 
not  affect  the  property — that  is,  the  right — 
but  merely  the  possession,  it  cannot,  witk- 
out  an  abuse  ot  terms,  be  regarded  as  a  pay- 
ment Hence  it  is  held  that  where  lands  are 
leased,  reserving  a  part  of  the  crops  in  lieu 
of  rent,  the  contract  takes  effect  by  way  of 
reservation,  and  the  crops  thus  reserved  re- 
main the  property  of  the  landlord,  and  their 
delivery  to  him  cannot  be  regarded  as  a  pay- 
ment Moulton  T.  Robinson,  27  N.  H.  550, 
554. 

"Payment"  as  well  as  "discharge,"  is 
used  in  two  senses:  First,  performance  of  a 
contract  to  pay  money  according  to  its  stipu- 
lation; second,  extinguishment  of  a  cause  ef 
action  arising  trom  breach  of  a  contract. 
"Payment,"  as  generally  used  in  the  books, 
has  the  latter  meaning,  and  "the  defense 
of  payment^'  is  usually  tpt  the  same  import 
denoting  a  new,  affirmative,  and  independent 
fact  set  up  by  the  defendant  in  confessiou 
and  avoidance,  and  not  in  denial  of  the 
breach.  Kendall  v.  Brownson,  47  N.  H.  186, 
208. 

Performance  of  an  obligation  for  the  de- 
livery of  money  only  is  called  "payment" 
Civ.  Code  Cal.  1903,  S  1478;  Rev.  Codes  N. 
D.  1899,  S  3797;  Civ.  Code  S.  D.  1903,  S 
1149;  Civ.  Code  Mont  1895,  S  2005. 

By  payment  is  meant,  not  only  the  de- 
livery of  a  sum  of  money,  when  such  is  the 
obligation  of  the  contract  but  the  perform- 
ance of  that  which  the  parties  respectively 
undertook,  whether  it  be  to  give  or  to  do. 
Civ.  Code  La.  1900,  art.  2^31. 

Aooaptaaoa  required. 

Payment  is  a  mode  of  extinguishing  ob- 
ligations. It  is  an  act  calling  for  the  exer-  / 
else  of  a  will  or  consent  To  constitute  a 
payment  money  or  some  other  valuable 
thing  must  be  delivered  by  the  debtor  to  the 
creditor  for  the  purpose  of  extinguishing  the 
debt  and  the  creditor  must  receive  it  for  the 
same  purpose.  Jenkins  v.  Mapes,  41  N.  B. 
137,  138,  53  Ohio  St  110  (citing  Kingston 
Bank  v.  Gay  (N.  Y.)  19  Barb.  459).  The  pay- 
ment must  be  received,  as  well.  Bardsley  v. 
Sternberg,  52  Pac.  251,  252,  18  Wash.  612 
(citing  Cushlng  v.  Wyman,  44  Me.  121). 

To  have  the  delivery  of  money  by  a  debt- 
or to  a  creditor  operate  as  a  pasrment  of  in- 
debtedness, there  must  be  an  acceptance  of 
the  money  by  the  creditor.    When  the  debtor 
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dettren  tbe  money  as  payment,  and  tbe  cred- 
itor accepts  it  aa  sacb,  the  minds  of  the 
parties  meet,  and  a  payment  is  effected.  If 
the  payment  Is  made  on  Sunday,  and  is  ac- 
cepted«  each  party  Tlolates  the  statute  pro- 
hibiting the  doing  of  secular  business  on 
the  Lord's  day.  Because  of  such  prohibitioD 
a  Sunday  payment  is  Illegal,  and  the  hiw  will 
not  aid  the  parties  either  in  enforcing  or 
undoing  it  but  will  leaye  them  where  it  finds 
them.  Jameson  t.  Carpenter,  86  AtL  654, 
68  N.  H.  62. 

It  is  an  impeachment  on  the  common 
sense  of  the  jury  and  of  mankind  to  suppose 
that  they  do  not  understand  that  payment 
In  money  or  anything  else  by  one  party  al- 
ways implies  an  acceptance  of  the  money  or 
goods  as  payment  by  the  other  party.  Oli- 
ver T.  Phelps,  20  N.  J.  Law  (Spencer)  180, 
195. 

As  eonTeyanee. 

See  "Conveyance.** 

Belivery  required. 

"Payment,"  as  used  in  Code,  |  2000,  pro- 
viding that,  when  a  contract  for  labor  or  for 
the  payment  or  delivery  of  property  other 
than  money  does  not  fix  a  place  of  payment, 
the  maker  may  tender  it,  etc.,  the  word  "pay- 
ment" includes  in  its  meaning  both  payment 
and  delivery,  as  otherwise  the  section  is 
meaningless.  Holtz  t.  Peterson,  62  N.  W. 
10,  20,  98  Iowa,  741. 

"Payment,"  as  used  in  Act  Ya.  Dec.  10, 
1792,  which  provides  a  punishment  for  the 
passing  of  counterfeit  money'  in  payment 
of  obligations,  does  not  include  a  delivery  of 
the  counterfeit  money  to  a  person  to  be 
passed  off  generally  for  the  benefit  of  the 
party  so  delivering  it  United  States  v.  Yen- 
able  (U.  S.)  28  Fed.  Cas.  368. 

"Payment"  in  its  largest  sense,  is  the 
actual  accomplishment  of  the  thing  that  the 
party  obliges  himself  to  give  or  to  do,  what- 
ever that  may  be,  although  in  our  accepta- 
tion it  is  ordinarily  confined  to  money  en- 
gagements. It  is  therefore  tbe  natural  man- 
ner in  which  obligations  are  extinguished. 
When  the  obligation  is  to  give  something,  the 
payment  is  accomplished  when  the  property 
in  the  thing  to  be  given  is  actually  trans- 
ferred to  the  creditor;  and  of  course,  in  order 
to  constitute  the  transaction  a  payment 
there  must  be  both  a  delivery  by  the  debtor 
and  an  acceptance  by  the  creditor,  with  a 
purpose  on  tbe  part  of  the  former  to  part 
from  and  of  the  latter  to  accept  of  the  im- 
mediate ownership  of  the  thing  passed  from 
the  one  to  the  other.  In  a  payment  we  ordi- 
narily look  only  to  the  act  of  the  party  mak- 
ing it;  but  yet  its  legal  import  is  an  act  in 
which  the  debtor  tenders  and  the  creditor 
accepts  that  which  is  offered.  Thompson  v. 
Kdlogg.  2.'%  Mo.  281,  285. 


Debt  ImpUed. 

Payment  implies  the  existence  of  a  debt 
of  a  party  to  whom  it  Is  owed,  and  of  a 
satisfaction  of  the  debt  to  the  party.  Tut- 
tle  T.  Armstead,  22  Atl.  677,  678,  63  Conn. 
176. 

The  term  "payment"  implies  a  debt  from 
him  who  pays  to  him  who  is  to  receive,  and 
that  when  the  payment  is  complete  the  debt 
will  be  discharged.  In  re  Tennessee  Bond 
Cases,  6  Sup.  Ct  074,  086,  114  U.  8.  663,  29 
L.  Ed.  281. 

Volvatary  mot  laiplied* 

The  term  "payment"  ex  vi  termini  im- 
plies that  the  act  is  voluntary  on  the  part 
of  the  debtor,  and,  if  so,  he  may  annex  such 
conditions  to  the  act  as  he  sees  fit  Robinson 
V.  Doolittle,  12  Vt.  246,  240. 

ModiiUB  of  payment. 

"Payment"  means  the  full  satisfaction 
paid  by  money,  and  not  by  an  exchange  or 
compromise,  or  an  accord  and  satisfaction, 
and  it  is  only  where  the  words  used  in  con- 
nection with  it  plainly  manifest  a  different 
intention  that  such  legal  import  can  be  re- 
jected. Manice  v.  Hudson  River  R.  Co.,  10 
N.  Y.  Super.  Ct  (8  Duer)  426,  441. 

The  term  "payment"  in  its  legal  import 
means  the  satisfaction  of  a  debt  by  money, 
not  by  exchange  or  compromise,  or  an  ac- 
cord and  satisfaction.  City  Sav.  Bank  v. 
Stevens,  15  N.  Y.  Supp.  130,  60  N.  Y.  Super. 
Ct.  (27  Jones  ft  S.)  640;  Manice  v.  Hudson 
Biver  R.  Co.,  10  N.  Y.  Super.  Ct  (8  Duer) 
426,  441. 

Tbe  term  "payments  is  now  applied  in 
a  dual  sense.  In  the  restricted  or  common 
use  it  signifies  a  discharge  in  money  of  a 
sum  due,  and  in  such  sense  would  not  em- 
brace a  satisfaction  of  a  debt  otherwise  than 
by  the  transfer  of  money  from  the  payor  to 
the  payee;  but  in  a  broader  or  more  general 
sense  it  is  defined  to  be  the  performance  of 
an  agreement  or  the  fulfillment  of  a  promise 
or  obligation,  whether  it  consists  in  giving 
or  doing,  and  would  Include  the  discharge  of 
a  contract  or  obligation  in  money,  or  its 
equivalent  by  the  assent  of  the  parties.  Clay 
V.  Lakeman,  74  S.  W.  301,  302,  101  Mo.  App. 
663. 

Bouvier  defines  "payment"  as  the  dis- 
charge in  money  of  a  sum  due,  and  we  un- 
derstand it  to  be  elementary  law  that  it  can 
be  made  only  in  money,  or  that  which  the 
creditor  accepts  as  money  or  in  lieu  of  it 
Scott  V.  Gilkey,  40  III.  App.  116,  122  (quoting 
Bouv.  Law  Diet). 

The  word  •'payment"  conveys  the  idea 
of  a  money  transaction.  Howe  v.  Mlttelberg, 
70  S.  W.  306,  397,  06  Mo.  App.  400. 

Payments  are  not  always  made  in  mon- 
ey.    Anything  may  be  accepted  as  a  pay- 
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ment  It  to  only  necessary  that  the  parties 
so  agree.  Cleveland  y.  Rothschild  (Mich.) 
94  N.  W.  184,  186. 

Payment  of  a  debt  to  not  necessarily  a 
payment  of  money,  but  that  to  payment 
which  the  parties  contract  shall  be  accepted 
as  payment  In  re  Thompson  (N.  Y.)  5  Dem. 
Sur.  893,386. 

Payment  sometimes  includes  payment  In 
other  things  than  money.  And.  Diet.  Law, 
tit  "Payment";  Foley  v.  Mason,  6  Md.  37. 
Yet  the  ordinary  meaning  of  the  word  in 
commercial  usage  is  the  more  restricted  one 
of  payment  in  money.  Para.  Merc.  Law,  80. 
Thus  the  term  '^payment"  in  its  legal  import 
means  the  full  satisfaction  of  a  debt  by  mon- 
ey, not  by  an  exchange  or  compromise,  or 
an  accord  and  satisfaction,  and  it  to  only 
where  the  words  used  In  connection  with 
it  plainly  manifest  a  different  Intention  that 
the  legal  import  of  the  term  can  be  rejected. 
Claflln  ▼.  Ck>ntlnental  Jersey  Works,  85  Qa. 
27,  43,  11  S.  E.  721,  723  (clUng  Manlce  y. 
Hudson  River  R.  Co.,  10  N.  Y.  Super.  Ct  [3 
Duer]  426). 

"In  Huffmans  y.  Walker  (Va.)  26  Grat 
314.  316,  tbe  court  held  that  payment  of 
a  debt  is  not  necessarily  a  payment  of  money, 
but  that  is  payment  which  the  parties  con- 
tract shall  be  accepted  in  payment."  Bants 
y.  Basnett,  12  W.  Va.  772.  780. 

A  payment  to  said  to  be  a  mode  of  ex- 
tinguishing obligations.  Where  the  contract 
^  calls  for  money,  ordinarily  it  to  money  which 
must  be  paid,  unless  the  creditor  agrees  to 
accept  something  else  as  its  equivalent  Bul- 
lock V.  Horn,  44  Ohio  St  420,  428,  7  N.  B. 
737. 

A  payment  ordinarily  implies  the  deliv- 
ery and  receipt  of  money  by  agreement  of 
the  parties  to  the  transaction  in  extinguish- 
ment of  an  existing  debt  Goughtry  y.  Le- 
vine  (N.  Y.)  4  Daly,  835,  837. 

Payment  may  be  in  any  mode  which  the 
parties  agree  shall  be  treated  as  the  equiva- 
lent of  a  money  payment  It  may  be  by 
means  of  anything  of  value  which  by  mutual 
consent  to  given  and  accepted  on  account  of 
or  In  sattof  action  of  the  debt  Blair  v.  Har- 
ris, 42  N.  W.  790,  794,  75  Mich.  167;  Weir 
V.  Hudnut  18  N.  E.  24,  25,  115  Ind.  625. 

Where  defendant,  in  the  ordinary  course 
of  business,  passed  to  the  plaintiff  notes  of 
a  bank  that  had  previously  stopped  payment, 
he  was  held  liable  to  the  plaintiff  for  the 
amount  of  the  bill,  though  neither  party 
knew  that  the  bank  had  stopped.  Frontier 
Bank  v.  Morse,  22  Me.  (9  Shep.)  88,  99, 
38  Am.  Dec.  284;  Ontario  Bank  v.  Light- 
body  (N.  Y.)  13  Wend.  101,  106,  27  Am.  Dec. 
179;  Thomas  v.  Todd  (N.  Y.)  6  Hill,  340; 
WestfaU  V.  Braley,  10  Ohio  St  188,  190, 
76  Am.  Dec.  509;  Harley  v.  Thornton  (S.  C.) 


2  Hill,  Law,  609,  note;  Wainwrlght  v.  Web- 
ster, 11  Vt  676,  578,  34  Am.  Dec.  707. 
Contra,  see  Lowi^ey  v.  Murrell  (Ala.)  2  Port 
280,  283,  27  Am.  Dec  651;  Imbush  v.  Mechan- 
ics* &  Traders*  Bank,  1  Ohio  Dec.  8,  1  West 
Law  J.  49;  Bayard  v.  Shunk  (Pa.)  1  Watts 
&  S.  92,  96,  37  Am.  Dec.  441;  Scruggs  v. 
Gkss,  16  Tenn.  (8  Yerg.)  175, 177,  29  Am.  Dec. 
114. 

Payment  in  the  blUs  of  a  failed  bank  i» 
no  discharge.  Magee  v.  Carmack,  13  111. 
(3  Peck.)  289,  291;  Townsends  v.  Bank  of 
Racine,  7  Wis.  185,  195. 

For  every  purpose  in  the  ordinary  trans- 
action of  business  bank  notes  are  considered 
as  money.  Bradley  v.  Hunt  (Md.)  5  Gill  & 
J.  64,  68,  23  Am.  Dec.  597;  MorrUl  y.  Brown, 
32  Mass.  (16  Pick.)  173,  177;  Morris  v. 
Edwards,  1  Ohio  (1  Ham.)  189,  204;  BMwards^ 
V.  Morris,  Id.  524,  632. 

The  payment  of  a  debt  In  Confederate 
money,  made  and  accepted  in  good  faith,  at 
the  time  and  place  where  it  was  current 
discharged  the  debt  Ponder  v.  Scott  44 
Ala.  241,  246;  Berry  v.  Bellows,  30  Ark. 
198,  209;  Vance  v.  Oooper,  22  La.  Ann.  608, 
609;  Robinson  v.  International  Life  Assur. 
Soc.  of  London,  42  N.  Y.  54,  66,  1  Am.  Rep. 
400;  Mercer  v.  Wiggins,  74  N.  0.  48,  61; 
Cross  V.  Sells,  48  Tenn.  (1  Helsk.)  83,  84; 
Ritchie  V.  Sweet  32  Tex.  333,  336.  6  Am.  Rep. 
245. 

Payment  in  counterfeit  bank  paper  is  a 
nullity.  Markle  v.  Hatfield  (N.  Y.)  2  Johns. 
456,  456,  3  Am.  Dec.  446;  Thomas  v.  Todd  (N. 
Y.)  6  HIU,  840,  341;  Baker  v.  Bonesteel  (N.  Y.> 
2  Hilt  897,  399;  Hargrave  v.  Dusenberry, 
9  N.  C.  826k  327;  Anderson  v.  Hawkins,  10 
N.  a  568,  571;  Bamsdale  v.  Horton,  8  Pa. 
(8  Barr)  330. 

Where  payment  of  a  note  is  made  1a 
counterfeit  bank  bills,  the  payee  may  recover 
the  amount  of  such  bills  in  an  action  for 
money  had  and  received.  Mudd  v.  Reeves 
(Md.)  2  Har.  ft  J.  368;  Keene  v.  Thompson 
(Md.)  4  Gill  ft  J.  463,  466;  Young  v.  Adams, 
6  Mass.  182,  186;  Markle  v.  Hatfield  (N.  Y.) 
2  Johns.  455,  466,  3  Am.  Dec.  446;  Hargrave- 
V.  Dusenberry,  9  N.  C.  326,  327. 

Same-^iUa  or  notes* 

A  note  will  not  operate  as  a  payment  un- 
lem  it  is  expressly  stipulated  that  it  shall 
have  that  effect  Peter  v.  Beverly,  S6  U.  S. 
(10  Pet)  632,  663,  9  L.  Bd.  6»;  Baker  v. 
Draper  (U.  S.)  2  Fed.  Cas.  468,  460;  Fickling 
V.  Brewer,  38  Ala.  686,  686;  Myatts  v.  Bell, 
41  Ala.  222,  231;  Archibald  v.  Argall,  63  111. 
307;  Watkins  v.  Hill,  26  Mass.  (8  Pick.) 
622,  623;  Raymond  v.  Merchant  (N.  Y.)  8 
Cow.  147,  160;  Reed  r.  Van  Ostrand  (N.  Y.) 
1  Wend.  424,  430,  19  Am.  Dec.  629;  Lovett 
V.  Dimond  (N.  Y.)  4  Edw.  Ch.  22;  Nightingale- 
V.  Chafee,  U  B.  L  609,  619,  23  Am.  Rep.. 
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681;  Costelo  t.  Cave  (S.  0.)  2  Hill,  028,  27 
Am.  Dec  404;  McGuIre  y.  Qtt^hj  (Ya.) 
3  Call,  234,  236;  Poole  v.  Rice,  9  W.  Va.  78, 

76.  Ck>ntra,  see  Warring  ▼.  Hill,  89  Ind.  497, 
501;  Blinker  t.  Barron,  8  Atl.  253,  255,  79  Me. 

62,  1  Am.  St  Rep.  282;  Strauss  y.  Trotter, 
26  N.  Y.  Snpp.  20,  28,  6  Misc.  Rep.  77; 
Planklnhom  y.  Gave  (Pa.)  2  Yeates,  870,  873; 
Hutchins  Y.  Olcntt,  4  Vt.  549,  555,  24  Am. 
Dec.  634;  Sayre  v.  King,  17  W.  Va.  562,  ! 
571;  CJalk  v.  Orear,  4rKy.  (2  B.  Mon.)  420, 
422;   The  Charlotte  Y.  Hammond,  9  Mo.  59, 

63,  43  Am.  Dec.  586. 

The  receipt  of  a  promissory  note  extin- 
gaishes  a  pre-existing  debt  If  such  was  the 
intention  of  the  parties.  Pasewalk  y.  Boll- 
man,  29  Neb.  619,  45  N.  W.  780,  783,  26  Am. 
St.  Rep.  399;  New  York  State  Bank  y. 
Fletcher  (N.  Y.)  5  Wend.  85,  88;  Seltzer  y. 
Coleman,  32  Pa.  (8  Casey)  493,  501.  A  nego- 
tiable promissory  note  will  operate  as  an  ex- 
tinguishment of  a  prior  existing  debt.  If  it 
is  so  intended  by  the  parties.  Sheehy  y. 
MandeYille,   10  U.   S.   (6  Cranch)  253,  264^ 

3  L.  Ed.  215;  Risher  y.  The  Frolic  (U.  S.) 
20  Fed.  Cas.  826,  827;  Abercromble  y.  Mose- 
ly  (Ala.)  9  Port  145;  Pope  y.  Tunstall,  2 
Ark.  (2  Pike)  209,  225;  Harlan  y.  Wingate's 
Adm'r,  25  Ky.  (2  J.  J.  Marsh.)  138,  140: 
Newall  Y.  Hussey,  18  Me.  (10  Shep.)  249^ 
250,  86  Am.  Dec  717,  Comstock  y.  Smith, 
23  Me.  aO  Shep.)  202,  208;  Hotchin  y.  Secor, 
8  Mich.  494,  499;  Slocumb's  Adm'r  y.  Holmes' 
Adm'r,  2  Miss.  (1  How.)  139,  144;  Csyo  y. 
Hall,  5  Mo.  59,  61;  Wilbur  y.  Jemegan,  li 
R.  I.  113,  114,  Watson  y.  Owens,  1  Rich. 
Law,  HI,  118. 

The  glYlng  by  a  partner  of  his  individual 
note,  after  dissolution  of  the  partnership,  for 
an  Indebtedness  owed  by  the  firm,  does  not 
extinguish  such  indebtedness.  Yamell  y. 
Anderson,  14  Mo.  619,  624;  Thompson  y. 
Briggfi,  28  N.  H.  (8  Fost)  40,  43;  Wilson  y. 
Jennings,  15  N.  0.  90;  Mebane  y.  Spencer,  28 
N.  C.  423,  425;  Keating  Y.  Sherlock  (Ohio) 
1  Cin.  R.  257;   Mason  y.  Wickersham  (Pa.) 

4  Watts  &  S.  100, 102;  Seward  y.  L'Estrange, 
36  Tex.  295,  296.  Contra,  see  In  re  Parker 
(U.  S.)  11  Fed.  397,  402;  Arnold  v.  Camp  (N. 
Y.)  12  Johns.  409,  410,  7  Am.  Dec.  328; 
Maier  y.  Canavan  (N.  Y.)  8  Daly,  272,  276; 
Isler  Y.  Baker,  25  Tenn.  (6  Humph.)  85,  86; 
Stephens  y.  Thompson,  28  Vt  (2  WUliam^ 

77,  80. 

The  note  of  a  third  person  is  not  pay- 
ment of  a  debt  unless  it  is  expressly  so 
agreed.  Allen  v.  King  (U.  S.)  1  Fed.  Cas. 
483,  484;  GrifSth  Y.  Grogan,  12  Cal.  317, 
322;  Bawlings  y.  Robson,  70  Ga.  595,  597; 
Price  Y.  Barnes  dnd.)  31  N.  B.  809,  810; 
Bank  of  Monroe  y.  Gilford,  79  Iowa,  300, 
44  N.  W.  558;  Patapsco  Ins.  Co.  y.  Smith 
(Md.)  6  Har.  &  J.  166,  169,  14  Am.  Dec.  268; 
Caldwell  y.  Fifield.  24  N.  J.  Law  (4  Zab.) 
150,  152;  Johnson  y.  Weed  (N.  Y.)  9  Johns. 


310,  811«  6  Ajb.  Dae.  270;  Muldon  t.  Whit- 
lock  (N.  Y.)  1  Cow.  290,  297,  13  Am.  Dec. 
533;  Tail  y.  Foster,  4  N.  Y.  (4  Comst.)  312, 
314;  Yansteenburgh  y.  Hoffman  (N.  Y.)  15 
Barb.  2^,  31;  WehrUn  y.  Schmutz  (N.  Y.)  1 
City  Ct  R.  101;  Murphy  y.  Bckel  OPa.) 
1  Walk.  144;  BareUi  y.  Brown  (S.  C.)  1 
McOrd,  449,  458,  10  Am.  Dec  683;  Street  y. 
Hall,  29  Vt  (3  Williams)  165,  167.  Contra, 
see  Rew  y.  Barber,  3  Cow.  272,  280;  Chal- 
loner  y.  Boyington,  91  Wia.  27,  64  N.  W. 
422. 

In  the  absence  of  an  agreement  to  that 
effect  the  acceptance  of  a  debtor's  note  is  not 
payment  of  a  claim.  Bank  of  the  United 
States  v.  Daniel,  37  U.  S.  (12  Pet)  32,  33,  9  L. 
Ed.  989;  Lyman  y.  United  States  Bank,  53  U. 
8.  a2  How.)  225,  245;  Weed  v.  Snow  (U.  S.) 
29  Fed.  Cas.  572,  573;  In  re  Ouimette  (U. 
S.)  18  Fed.  Cas.  913,  916;  Lawrence  y. 
United  States  (U.  S.)  71  Fed.  228,  233;  Moor- 
ing Y.  Mobile  Marine  Dock  &  Mut  Ins. 
0>.,  27  Ala.  254,  258;  MarshaU  y.  Marshall's 
Bx'rs,  42  Ala.  149,  151;  Keel  y.  Larkin,  72 
Ala.. 493;  Lane  ft  Bodley  Co.  y.  Jones,  79 
Ala.  156;  Brugman  y.  McGuire,  32  Ark. 
738,  737;  Pendergrass  y.  Hellman,  50  Ark. 
261,  7  S.  W.  132;  Smith  v.  Owens,  21  Cal. 
11,  24;  Brown  y.  Cronise,  Id.  386,  388;  Bill 
y.  Porter,  9  Conu.  23,  29;  McLaren  y.  Hall, 
26  Iowa,  297;  Patapsco  Ins.  Ck).  y.  Smith 
(Md.)  6  Har.  &  J.  166,  169,  14  Am.  Dec.  268; 
Glenn  y.  Smith,  2  Gill  &  J.  493,  20  Am. 
Dec.  452;  Morgan  y.  Bltzenberger  (Md.)  3 
Gill,  350,  853;  Vancleef  y.  Therasson,  20 
Mass.  (3  Pick.)  12,  13;  The  Charlotte  y. 
Hammond,  9  Mo.  59,  61,  43  Am.  Dec.  536; 
McMurray  y  Taylor,  30  Mo.  263,  267,  77 
Am.  Dec.  611;  Citizens'  Bank  y.  Carson,  32 
Mo.  191,  196;  Howard  y.  Jones,  33  Mo. 
583,  586;  Block  y.  Domian,  51  Mo.  31,  32; 
Rlggs  Y.  Goodrich,  74  Mo.  108,  110,  WUes 
V.  Robinson,  80  Mo.  47;  Bertiaux  y.  Dillon,  20 
Mo.  App.  603,  605;  Young  Y.  Hibbs,  5  Neb. 433; 
Smith  Y.  Smith,  27  N.  H.  (7  Fost)  244,  253; 
Cobum  Y.  Odell,  30  N.  H.  aO  Fost)  540, 
553;  Swain  y.  Frazier,  35  N.  J.  Eq.  (8  Stew.) 
326,  332;  Muldon  y.  Whitlock  (N.  Y.)  1  Cow. 
290,  303,  13  Am.  Dec.  533;   Porter  y.  Talcott 

1  Cow.  359,  383;  Wlnsted  Bank  v.  Webb,  39 
N.  Y.  325,  329;  100  Am.  Dec.  435;  Walke 
V.  Moody,  65  N.  C.  599,  601;  Victoria  Bldg. 
Ass'n  Y.  Kelsey  (Ohio)  11  Wkly.  Law  Bui. 
38;  Johnston  y.  Barrills,  27  Or.  251,  41  Pac. 
656,  50  Am.  St  Rep.  717;  Lesser  y.  Lehman 
(Pa.)  2  Lack.  Leg.  N.  100;   Sweet  v.  James, 

2  R.  I.  270,  292;  Chastain  y.  Johnson  (S.  O.) 
2  Bailey,  574;  Bryce  v.  Bowers  (S.  C.)  11 
Rich.  Bq.  41,  49;  Watson  y.  Owens  (S.  C.) 
1  Rich.  Law,  111;  McGuire  y.  BidweU,  64 
Tex.  43,  45;  Blunt  y.  Walker,  11  Wis.  334, 
350,  78  Am.  Dec.  709;  Eastman  y.  Porter, 
14  Wis.  42,  50;  Nash  y.  Meggett  89  Wis. 
486,  61  N.  W.  283.  Contra,  see  Carlton  y. 
Buckner,  28  Ark.  66,  68;  Mills  y.  Mercer 
(Ga.)  Dud.  158,  160;    Krutsinger  y.  Brown, 
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72  Ind.  406^  409;  Nixon  t.  Beard,  12  N.  E. 
181,  132,  111  Ind.  187;  Davis  &  Rankin  BIdg. 
&  Mfg.  Co.  V.  Vice,  15  Ind.  App.  117,  43  N. 
E.  889;  Thacher  y^  Dlnsmore,  5  Mass.  299, 
302,  4  Am.  Dec.  61;  Johnson  y.  Johnson,  U 
Mass.  359,  861. 

Where  a  debtor  executes  his  note  for  a 
balance  due.  It  will  operate,  prima  fade,  as  a 
payment  of  the  account  Hill  y.  Sloan, 
59  Ind.  181,  187;  Scott  y.  Ray,  35  Mass. 
(18  Pick.)  360,  366;  Usley  y.  Jewett,  43  Mass. 
(2  Mete.)  168,  173.  Contra,  see  McCoy  y. 
Hazlett,  14  Kan.  430,  431;  Hornbrooks  y. 
Lucas,  24  W.  Yau  493,  601,  49  Am.  Rep. 
277. 

Taking  a  note  from  one  of  seyeral  Joint 
debtors  for  a  pre-existing  debt  is  no  payment, 
unless  it  be  expressly  agreed  that  it  shall  be 
80  regarded.  Llngenfelser  y.  Simon,  49  Ind. 
82,  92;  Muldon  y.  Whitlock  (N.  Y.)  1  Cow. 
290,  303,  13  Am.  Dec  533;  Bowers  y.  Still, 
49  Pa.  (13  Wright)  65,  71;  SchoUenberger  y. 
Seldonridge,  Id.  ^  85;  Rossean  y.  Oull,  14 
Vt  83,  84. 

The  taking  of  a  debtor's  note  does  not 
extinguish  the  debt,  in  the  absence  of  any 
agreement  to  that  effect,  or  of  circumstances 
from  which  an  intent  to  discharge  the  debt 
may  be  Inferred.  May  y.  Gamble,  14  Fla. 
467,  493;  Dayis  &  Rankin  Bldg.  &  Mfg.  Co. 
y.  Montrose  Butter  &  Cheese  Co.,  59  111. 
App.  573,  675;  Matteson  y.  Ellsworth,  83 
Wis.  488,  501,  14  Am.  Rep.  766. 

The  taking  of  the  debtor's  or  another's 
note  for  a  pre-existing  debt  is  not  a  payment 
of  the  debt,  unless  the  creditor  expressly 
so  agreed  to  take  It  Higgins  y.  Wortell, 
18  Cal.  330,  333;  Medley  y.  Specker,  58  lU. 
App.  157,  158;  Gardner  y.  Gorham  (Mich.) 
1  Doug.  507,  510;  Commiskey  y.  McPlke,  20 
Mo.  App.  82,  84;  Ooxe  y.  Hankinson,  1 
N.  J.  Law  (Coxe)  85;  Elwood  y.  Deifen- 
dorf  (N.  Y.)  5  Barb.  898,  408;  Street  y. 
Hall,  29  Yt  (3  Williams)  165,  166;  Dun- 
lap's  Ex'rs  y.  Shanklln,  10  W.  Ya.  662,  66& 

A  bill,  acceptance,  or  promissory  note» 
either  of  the  debtor  or  a  third  person,  is  not 
a  payment  or  extinguishment  of  a  debt,  un- 
less accepted  as  such.  Wylly  y.  Collins,  9 
Ga.  223,  241;  Herring  y.  Sanger  (N.  Y.) 
3  Johns.  Caa  71,  72;  Tobey  y.  Barber  (N.  Y.) 
5  Johns.  68,  72,  4  Am.  Dec.  326.  Contra,  see 
Smith  y.  Bettger,  68  Ind.  254,  256,  84  Am. 
Rep.   256. 

Where  sdectmen  giye  a  person  whose 
sheep  haye  been  injured  by  dogs  an  order 
on  the  town  treasurer,  which  was  giyen  and 
receiyed  in  satisfaction  of  the  claim,  it 
constitutes  a  payment  within  Sess.  Laws 
1878,  pi  325,  S  6,  proyiding  that,  when  dam- 
ages done  by  dogs  to  sheep  haye  be^n  paid 
by  the  town,  it  may  recover  the  same  from 
the  owner  of  the  dog.  Town  of  Wilton  y. 
Town  of  Weston,  48  Conn.  326,  326. 


The  mete  acceptance  of  a  note  of  a  sub- 
scriber for  «tock,  to  apply  upon  a  stock  sub- 
scription, does  not  constitute  payment;  and 
while  the  transaction  Is  yalid,  the  note 
is  not  a  payment  for  the  stock,  but  a  mere 
eyldence  of  the  debt  Incurred  by  the  sob- 
scription  and  of  a  contract  postponing  pay- 
ment of  such  indebtedness  till  the  due  date 
of  the  note.  Williams  y.  Brewster,  98  N. 
W.  479,  483,  U7  Wis.  870. 


LO— Ol&eoks* 

The  delivery  of  the  debtor's  check  of 
face  value  equal  to  the  amount  of  the  debt 
does  not  discharge  the  debt  Phillips  y. 
Bullard,  58  Ga.  256;  Cromwell  v.  Lovett,  1 
N.  Y.  Super.  Ct  (1  Hall)  56,  78;  Franklin  v. 
Yanderpool,  Id.  88,  91;  Collins  v.  Colmay, 
14  N.  Y.  St  Rep.  444,  446. 

A  payment  is  not  shown  by  the  mere 
receipt  of  a  check,  but  it  constitutes  a  pay- 
ment If  it  Is  accepted  as  such  and  in  due 
course  actually  paid.  Hunter  v.  WetseU» 
84  N.  Y.  549,  553,  38  Am.  Rep.  544. 

A  check  is  not  considered  absolute  pay- 
ment of  a  debt  unless  it  is  expressly  agreed 
to  be  taken  as  such,  and  in  case  of  such 
agreement  the  creditor  takes  the  risk  of  the 
payment  of  the  check  from  the  time  he  accept- 
ed it  Payment  does  not  necesarily  mean  ab- 
solute payment  Where  a  check  or  note  is 
accepted  in  payment  of  an  antecedent  debt, 
the  presumption  is  that  it  is  taken  as  condi- 
tional or  provisional  payment;  that  is,  pay- 
ment founded  on  condition  that  the  check  or 
note  Is  paid.  If  the  check  is  not  paid  when 
regularly  presented,  or  the  note  is  not  paid 
when  it  matures,  there  is  no  payment  of  the 
debt  Comptolr  D'Escompte  de  Paris  y.  Dree* 
bach,  20  Pac  28,  82,  78  CaL  15. 

Same— Goods. 

Proof  of  payment  of  a  note  by  delivery 
of  wood  Is  not  admissible  under  an  allega- 
tion of  payment;  but  the  delivery  and  ac- 
ceptance of  wood  as  satisfaction  of  the  con- 
tract must  be  substantially  alleged.  Ulsch 
v.  Muller,  9  N.  E.  736,  787,  143  Mass.  879. 

Mode  of  payment. 

A  debt  is  not  extinguished  by  accepting 
an  obligation  of  equal  dignity.  Bowers' 
Adm'x  v.  State  (Md.)  7  Har.  &  J.  82,  86; 
Clopper's  Adm'r  v.  Union  Bank  (Md.)  7 
Har.  ft  J.  92,  102,  16  Am.  Dec.  294;  Yates 
V.  Donaldson,  5  Md.  389,  399,  61  Am.  Dec 
283;  Morrison  v.  Welty,  18  Md.  169,  176; 
Hart  v.  Boiler  (Pa.)  15  Serg.  &  R.  162, 163,  16 
Am.  Dec.  536. 

Payment  of  collaterals  held  as  security 
for  a  debt  operates  a  satisfaction  of  the 
debt  Reeves  v.  Plough,  41  Ind.  204,  208; 
Famsley  v.  Anderson  Foundry  &  Machine 
Works*  90  Ind.  120,  121;  King  y.  Hutchlns, 
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28  N.  H.  (8  Post.)  561,  574;    Bell  r.  Weir, 
8  N.  Y.  Supp.  661.  662.  55  Hun,  611. 

Payment  is  tbe  fulfillment  of  a  promise, 
and  it  must  be  made  to  the  creditor  himself 
or  his  assigns,  or  to  some  person  authorized 
by  him  to  receive  It,  either  expressly  or  by 
Implication,  andy  when  properly  made,  dis- 
charges the  debtor  from  his  obligation.  Ex- 
change Bank  t.  Gookman,  1  W.  Va*  69,  77 
(quoting  Bout.  Law  Diet). 

One  cannot  pay  his  own  debt  simply  by 
paying  a  debt  due  to  some  one  else  by  his 
creditor,  which  was  not  embraced  in  his  own 
undertaking,  or  which  his  creditor  should 
not  agree  might  be  discounted  as  payment 
HiU  ▼.  Austin,  19  Ark.  230,  282. 

Payment  or  tender,  to  be  valid,  must  be 
made  to  the  creditor,  or  to  some  person  duly 
authorized  to  receive  it,  or  to  one  who,  al- 
though he  may  have  no  actual  authority, 
has  an  apparent  authority  to  act  for  the 
principal.  Hale  v.  Patton,  60  N.  Y.  233,  287, 
19  Am.  Rep.  16& 

Bedemptton  disttnirvlsked* 

See   "Redemption." 

Set-off  distinsiasliedL 

The  distinction  between  a  ^^yment'* 
and  a  ''set-off"  is  that  a  payment  is,  by  con- 
sent of  the  parties,  express  or  implied,  ap- 
propriated to  the  discharge  of  the  debt, 
whereas  a  set-off  is  an  Independent  demand, 
calling  for  its  own  action,  which  the  parties 
have  not  applied  on  the  debt  Kennedy  t. 
Davlsson,  83  S.  B.  291,  292,  46  W.  Va.  488; 
St  Louis  ft  T.  R.  Packet  Co.  v.  McPeters, 
27  South.  518,  520.  124  Ala.  451. 

A  payment  is  by  consent  of  the  parties, 
either  expressed  or  implied,  appropriated  to 
tbe  discharge  of  tbe  debt.  A  set-off  is  a  mu- 
tual pending  claim,  which  still  continues  to 
exist  as  such,  and  one  which  the  parties 
do  not  intend  shall  be  appropriated  to  satis- 
fy the  existing  demands,  but  that  each  shall 
have  mutual  causes  of  action,  and,  of  course, 
mutual  actions,  if  they  please,  against  each 
other.    McDowell  v.  Tate,  12  N.  0.  249,  251. 

Evidence  of  payment. 

A  mere  indorsement  of  payment  on  a 
note  does  not  amount  to  a  payment,  but  is 
simply  evidence  thereof.  Bond  t.  Wilson, 
40  S.  B.  182,  183,  129  N.  a  887. 

Time  of  payment. 

The  term  **^SLjmejkt,^  used  with  refer- 
ence to  commercial  paper,  means  payment 
in  due  course^  and  not  by  anticipation.  So 
It  is  said  that  a  payment  of  a  bill  before  it 
oecomes  due  does  not  extinguish  it,  any 
more  than  if  it  was  merely  discounted.  Eck- 
ert  T.  Cameron,  48  Pa.  (7  Wright)  120,  127. 


Payment  to  attorney. 

Payment  to  the  plaintiff's  attorney,  enK 
ployed  to  collect  a  debt,  is  as  effectual  as 
payment  to  the  plaintiff  himself.  Wilson  v. 
Russ,  20  Me.  421,  424. 

PAYMENT  DOWN* 

In  construing  a  contract  for  the  sale 
of  land,  in  the  absence  of  special  words  or 
circumstances  indicating  a  different  intent, 
a  stipulation  for  "immediate  payment,"  or 
'•payment  down,"  will  be  held  to  mean  pay- 
ment at  the  time  when  the  deed  is  made 
out  and  executed.  Bruner  v.  Wheaton,  40 
Mo.  868,  367. 

PAYMENT  IN  NOTES. 

The  words  *t>&7ment  in  notes,**  in  a 
writ  whereby  a  vendor  acknowledges  re- 
ceipt of  the  price  of  goods  sold,  "payment 
being  satisfactory  and  in  notes,"  did  not 
imply  an  absolute  payment,  but  the  giving 
of  notes  merely  to  represent  the  price.  Adler 
V.  Burton  Lumber  Co.»  15  South.  166»  157, 
46  La.  Ann.  879. 

PAYMENT  INTO  OOUBT. 

A  payment  into  court  is  an  admission 
of  an  Indebtedness  to  the  extent  of  the 
payment  Orth  v.  Zion's  Ck>-op.  Mercantile 
Inst,  5  Utah,  419,  423,  16  Pac.  690. 

PAYMENT  MOBE  THL^N   ONOE. 

The  phrase  **payment  more  than  once," 
in  Pol.  Code,  {  3804,  as  amended  by  Act 
March  9,  1889,  providing  that  any  tax  paid 
more  than  once  may  be  refunded  by  the 
county  treasurer  by  order  of  the  board  of 
supervisors,  applies  to  taxes  on  property 
which  has  been  paid  by  the  owner,  and  the 
property  afterwards  erroneously  sold  there- 
for, and  the  taxes  again  paid  by  the  tax 
sale  purchaser.  Hayes  v.  Los  Angeles  Ooun- 
ty,  83  Pac.  766,  99  Cal.  74. 

PAYMENT  OF  MONEY. 

See  ''Contract  for  Payment  of  Money 
Only";  ''Instrument  for  the  Payment 
of  Money." 

PAYEOSNT  XTNDEB  PBOTE8T* 

See  "Protest" 

PAYMENTS  BY  TUB  DEBTOB. 

Where  a  debtor  makes  an  assignment, 
and  in  such  assignment  makes  an  express 
direction  to  his  assignee  to  sell  the  property 
assigned  and  apply  the  same  In  payment  of 
certain  scheduled  debts,  and  the  assignee 
does  as  directed,  the  payments  so  made  are 
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"payments  by  tbe  debtor/'  and  avoid  the  bar 
of  tbe  statute  of  limitationa  Letson  t.  Ken- 
yon,  1  Pac  562,  564,  81  Kan.  301. 

PAYMENTS  AND  OFFSETS. 

'^Payments  and  offsets,"  as  nsed  In  a 
claim  filed  by  a  mechanic  for  the  pnrpose  of 
establishing  a  mechanic's  lien,  which  recites 
that  the  amomit  therein  is  a  trne  statement 
of  his  demands  after  deducting  all  payments 
and  offsets,  is  eqniyalent  to  all  "credits  and 
offsets,"  as  used  in  a  statute  requiring  such 
notice  should  show  a  true  statement  of  the 
mechanic's  demands  after  deducting  all  Just 
credits  and  offsets.  Preston  v.  Sonora  Lodge, 
No.  10,  I.  O.  O.  F^  89  Cal.  116»  119. 


PL  CEN. 

"Pe.  cen.,**  when  used  In  a  note  for  a 
certain  sum  of  money  at  10  pe.  cen.,  was 
construed  to  mean  "per  cent."  Gramer  t. 
Joder,  65  lU.  314,  815. 


PEACE. 

See  ••Against  the  Peace^';  ••Bill  of 
Peace";  "Breach  of  the  Peape";  "Con- 
servator of  the  Peace";  "Public 
Peace.** 

A  •'time  of  peace,**  as  defined  by  Lord 
Coke,  Is  ••when  the  courts  of  justice  be  open, 
and  the  judges  and  ministers  of  the  same 
may  by  law  protect  men  from  wrong  and 
violence,  and  distribute  justice  to  alL**  Skeen 
V.  Monkelmer,  21  Ind.  1,  8. 

••Peace,"  as  used  in  relation  to  a  breach 
of  the  peace,  means  the  tranquility  enjoyed 
by  citizens  of  a  municipality  or  community, 
where  good  order  reigns  among  its  members, 
and  is  the  natural  right  of  all  persons  in 
political  society.  People  v.  Rounds,  85  N. 
W.  77,  70,  67  Mich.  482;  Davis  v.  Durgess, 
20  N.  W.  540,  54%  54  Mich.  614,  52  Am.  Rep. 
828. 

Under  a  city  charter  authorizing  it  to 
enact  such  ordinances  as  shall  secure  the 
peace  of  tbe  city  and  to  punish  peace  break- 
ers, authority  is  not  given  to  prohibit  the 
keeping  open  of  a  store  or  shop  on  Sunday 
for  the  purpose  of  labor  or  trafllc.  Such  acts 
are  not  an  offense  against  the  public  peace, 
but  an  offense  against  public  policy,  punish- 
able under  the  laws  of  the  state.  The  word 
••peace,"  in  its  legal  signification,  means  qui- 
et, orderly  behavior  of  individuals  to  one  an- 
other and  toward  the  government  Any 
riotous,  forcible,  or  unlawful  conduct  or  pro- 
ceeding is  a  breach  of  the  peace.  Offenses 
against  the  public  peace  Include  all  acts  af- 
fecting the  public  tranquility,  such  as  as- 
saults and  batteries,  riots,  unlawful  assem- 
blies, forcible  entry  and  detainer,  etc.    City 


of  Oorvallls  r.  Oarllle,  10  Or.  189,  142,  45 
Am.  Rep.  134. 

A  clause  in  the  charter  of  a  town,  au- 
thorizing the  mayor  and  council  to  pass  and 
enforce  all  ordinances  ••necessary  for  the 
peace,  good  order,  health,  and  safety  of  the 
town,"  authorizes  an  ordinance  prohibiting 
domestic  animals  from  running  at  large 
within  the  town  limits.  Ck>chrane  v.  City 
of  Frostburg,  81  Atl.  703,  81  Md.  54^  27  U 
R.  A.  728,  48  Am.  St  Rep.  479. 

As  cessatioii  of  war. 

A  bond  stipulating  that  the  money 
should  be  due  •'lO  days  after  peace"  between 
the  United  States  and  the  Confederate  States 
meant  merely  10  days  after  the  war  Is  over, 
and  not  10  days  after  the .  ratification  of  a 
treaty  of  peace.  Chapman  t.  Wacaser,  64 
N.  0.  532,  533. 

PEAO£  OFFIOEB. 

Constable  as,  see  ••Constable.** 

A  peace  officer  is  defined  by  Code  dr. 
Proc.  S  154,  to  be  the  Sheriff  or  undersheriff, 
the  deputy,  constable,  marshal,  police  con- 
stable, or  policeman  of  a  dty,  town,  or  vil- 
lage. Deyoe  v.  Ewen,  24  N.  Y.  Supp.  372, 
373,  70  Hun,  545;  People  v.  Clinton,  51  N.  Y. 
Supp.  115,  116,  28  App.  Div.  478. 

A  peace  officer  Is  a  sheriff  of  a  county 
or  subdivision,  or  constable,  marshal,  or  po- 
liceman of  a  city,  town,  village,  or  township. 
Rey.  St  OkL  1903,  S  5243. 

A  peace  officer  Is  a  sheriff  of  a  county 
or  his  d^uty,  or  a  constable,  or  a  marshal 
or  policeman  of  any  Incorporated  city  or 
town.    Rev.  St  Utah  1898,  f  4609. 

A  peace  officer  is  a  sheriff  of  a  county 
or  his  deputy,  or  a  constable,  marshal,  or 
policeman  of  a  township,  city,  village,  or 
town.  Rev.  Codes  N.  D.  1899,  f  7895;  Code 
Crim.  Proc.  S.  D.  1903,  f  96. 

A  peace  officer  is  a  sheriff  of  a  county, 
constable  of  a  precinct,  or  marshal  or  police- 
man of  a  town.  Ann.  Codes  ft  Sts.  Or.  1901, 
S  1593. 

The  term  ••peace  officer,**  as  used  in  the 
Penal  Code,  signifies  any  sheriff,  coroner, 
constable,  policeman,  watchman  of  an  Incor- 
poration, city,  or  town,  and  such  other  offi- 
cer or  officers  whose  duty  It  is  made  to  en- 
force and  preserve  the  public  peace.  Rev. 
Codes  N.  D.  1899,  f  7720;  Pen.  Code  S.  D. 
1903,  S  815. 

Peace  officers  are  sherlffii  of  counties, 
and  constables,  marshals,  and  policemen  of 
cities  and  towns,  respectively.  Comp.  Laws 
Nev.  1900,  I  4079. 

••Peace  officer,"  as  used  In  the  Penal 
Code,  signifies  any  sheriff,  constable^  coroner* 
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policeman,  watcbman  of  an  Incorporation, 
dty  or  town,  and  such  other  officer  or  offi- 
cers whose  duty  It  la  made  to  enforce  and 
preserve  the  public  peace.  Ber.  St  Okl. 
1903,  f  2688. 

A  peace  officer  Is  a  aberlff  of  a  county, 
or  his  ondersherlff  or  deputy,  or  a  constable, 
marshal,  police  constable,  or  policeman  of  a 
city,  town,  or  Tillage.  Grim.  Code  N.  Y.  1903, 
St  164.960. 

By  the  express  provisions  of  Code  Or. 
Proc  art  2620,  the  term  "peace  officer"  in- 
cludes a  sheriff  and  his  deputy.  State  t. 
Brooks,  42  Tex.  62,  72. 

As  used  in  a  statute  malElng  it  criminal 
to  bribe  or  offer  to  bribe  any  sheriff  or  other 
peace  officer,  etc.,  the  term  ''peace  officer^ 
includes  ''sheriffs,  their  deputies,  jailors,  con- 
stables, marshals  of  incorporated  towns,  and 
persons  especially  appointed  to  execute  crim- 
inal processes.*'  O'Brien  r.  State,  6  Tex. 
App.  666,  667;  Newbum  y.  Durham,  82  S.  W. 
112,  115,  10  Tex.  Civ.  App.  666. 

The  following  are  peace  officers:  The 
sheriff  and  his  deputies,  constables,  marshal, 
constable,  and  policemen  of  any  Incorporated 
town  or  city,  and  any  proper  person  specially 
appointed  to  execute  criminal  process.  Code 
Cr.  Proc.  1895.  art  48.  Messer  v.  State,  87 
Tex.  Cr.  R.  636,  637,  40  S.  W.  488,  489. 

"Peace  officer**  is  practically  synonymous 
with  "conservator  of  the  peace,'*  it  being 
held  that  an  exemption  of  peace  officers  from 
a  statutory  prohibition  against  carrying  con- 
cealed weapons  included  one  who  was  by 
law  made  a  conservator  of  the  peace.  J<me8 
T.  State  (Tex.)  66  8.  W.  02. 

FEAOE  OF  THE  STATE. 

See  '^n  the  Peace  of  the  State." 

PEACEABLE  I3XTSLY. 

See,  also,  "Open  and  Peaceable  Entry."* 

PEAOEABUB  POSSESSION. 

Peaceable  possession  is  such  as  continues 
and  is  not  interrupted  by  adverse  suits  to 
recover  the  estate.  Stanley  v.  Schwalby,  18 
Sup.  Ct  418,  420,  147  U.  S.  606,  87  L.  Bd.  269. 

"Peaceable  possession,"  within  the  mean- 
ing of  a  statute  giving  a  right  to  file  a  bill 
In  equity  to  quiet  title  when  any  person  is 
in  peaceable  possession  of  the  lands,  claim- 
ing to  own  the  same,  applies  to  any  posses- 
sion where  the  defendant,  though  setting  up 
a  claim  of  title,  has  not  interfered  with  com- 
plainant's possession  by  any  act  which  is 
suable  at  law,  by  a  suit  which  may  or  will 
involve  the  title  of  defendant  Allaire  v. 
Ketcham,  35  Atl.  900,  901,  66  N.  J.  Bq.  168. 


Peaceable  possession  means  a  possession 
which  is  acquiesced  In  by  all  others,  includ- 
ing rival  claimants,  and  need  not  be  main- 
tained by  force  or  threats.  If  a  person  en- 
ter on  land  in  the  actual  and  peaceable  Oc- 
cupation of  another,  the  possession  which 
he  occupies  cannot  be  deemed  peaceable  duz^ 
ing  the  time  when  it  has  to  be  protected  by 
firearms  or  other  demonstrations  of  force 
against  an  attempted  or  threatened  re-entry 
of  the  former  occupant  who  manifests  to 
the  Intruder  by  his  words  and  acts  that  he 
intended  to  re-euter  at  the  earliest  moment 
when  he  can  do  so  without  violence,  and  who 
is  only  prevented  from  entering  by  an  exhi- 
bition of  firearms  or  threats  or  menaces. 
Bowers  v.  Cherokee  Bob,  46  Cal.  496,  504. 

The  words  '^peaceable  possession,**  In 
the  fourth  section  of  the  dormant  Judgment 
act  of  1822,  providing  that  a  purchaser  or 
those  claiming  under  him  should  have  been 
in  peaceable  possession  of  real  estate  for 
seven  years  before  levy  shall  have  been  made 
thereon,  has  a  meaning  very  similar  to,  if 
not  the  same  as,  the  words  "quiet  enjoy- 
ment"; and  to  constitute  a  breach  of  such 
peaceable  possession  there  must  have  been 
an  actual  ouster,  and  a  levy  against  a  land- 
lord is  not  an  actual  ouster  of  the  tenant. 
Gitten's  Lessee  v.  Lowry,  16  Ga.  836. 

The  peaceable  possession  of  slaves  for 
the  space  of  five  years,  contemplated  by  the 
statute  (Gould's  Dig.  c.  162,  9  3),  means  a 
possession  adverse  to  the  owner,  and  not  as 
his  bailee,  or  under  a  loan  from  him.  Spen- 
cer V.  McDonald,  22  Ark.  466,  478. 

"Peaceable  possession,**  within  the  mean- 
ing of  the  chapter  relating  to  limitations 
against  actions  to  recover  real  estate  against 
persons  in  peaceable  and  adverse  possession, 
etc.,  is  such  as  is  continuous,  and  not  inter- 
rupted by  adverse  suit  to  recover  the  estate. 
Bev.  St  Tex.  1896,  art  884a 

PEAKED  ROOF. 

A  hipped  or  peaked  roof  Is  one  running 
xsp  from  all  four  sides  of  the  building  to  a 
peak  or  ridge  in  the  center.  Hannen  v. 
Pence,  40  Minn.  127,  129,  41  N.  W.  667,  668, 
12  Am.  St  Rep.  717. 

PEBBLES. 

A  quantity  of  spectacles  made  of  glass 
and  steel  are  dutiable  under  Act  June  30, 
1864  (18  Stat  206,  S  9),  imposing  a  certain 
duty  on  pebbles  for  spectacles  and  all  manu- 
factures of  glass,  or  of  which  glass  shall  be 
a  component  material.  The  terms  ''pebbles 
for  spectacles"  and  "all  manufactures  of 
which  glass  shall  be  a  component  material" 
naturally  connects  the  glass  manufacture 
with  the  spectacles.  There  could  be  no  spec- 
tacles without  them.     The  colorless  crystals 
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in  spectacles  termed  "pebbles/*  and  the  man- 
ufactures of  glass  used  in  spectacles,  embrace 
the  same  idea,  to  wit,  all  pebbles  or  glass 
for  spectacles.  Those  substances  used  in  the 
manufacture  of  spectacles  to  aid  the  sight 
are  described  as  pebbles  or  as  glass.  The 
pebbles  and  the  glass  are  the  materials  which 
enable  spectacles  to  aid  the  sight  Arthur 
Y.  Sussfield,  86  U.  S.  128»  ISa  24  U  Ed.  772. 

PECULATION. 

"Peculation,"  as  used  In  the  title  of  Act 
1876  (Laws  1875,  c.  19),  to  provide  more 
effectually  for  the  punishment  of  peculation 
and  other  wrongs  affecting  public  moneys 
and  rights  of  property,  indicates  that  one  of 
the  purposes  of  the  act,  or  perhaps  its  pri- 
mary purpose,  was  to  afford  additional  secu- 
rity against  the  betrayal  of  official  trusts  by 
imposing  severer  punishment  for  embezzle- 
ment or  other  frauds,  when  committed  by 
public  officers  in  misapplying  public  propeiv 
ty,  than  was  provided  by  existing  laws. 
Bork  T.  People,  91  N.  Y.  6,  10. 

PECULIAR. 

In  ecclesiastical  law,  a  parish  or  church 
in  England  which  has  jurisdiction  of  ecclesi- 
astical matters  within  itself,  and  independent 
of  the  ordinary,  and  is  subject  only  to  the 
metropolitlm.    Black,  Law  Diet 

PEOUIJAB  BENEFITS. 

Peculiar  benefits  are  any  enhancement 
of  or  increase  in  the  market  value  of  the 
property  condemned  by  reason  of  the  im- 
provement for  which  the  power  of  condem- 
nation is  exercised.  Kansas  City  Suburban 
Belt  Ry.  CJo.  v.  McBlroy,  61  S.  W.  871,  872, 
161  Mo.  584. 

The  benefits  to  be  assessed  to  the  owner 
of  property  on  account  of  a  change  in  grade 
in  a  street  on  which  the  property  abuts  are 
the  peculiar  and  not  the  general  benefits; 
that  is,  not  benefits  which  the  owner  derives 
from  the  improvement  in  common  with  the 
public  at  large,  but  only  such  benefits  in  re- 
ject to  his  property  as  the  law  calls  "pe- 
culiar benefits,"  since  for  the  general  benefits 
the  owner  pays  taxes  along  with  others. 
Blair  V.  City  of  Charleston,  43  W.  Va.  62, 
70,  26  S.  B.  d41-345,  35  L.  R.  A.  852,  84  Am. 
St  Rep.  837  (citing  James  River  Kanawha 
Co.  V.  Turner  [Va.]  9  Leigh,  313;  Grafton  ft 
G.  R.  Co.  T.  Foreman,  24  W.  Va.  662). 

PEOULIAB  OntOUMSTANOES. 

Code,  f  2421,  providing  that  all  claims 
of  •  certain  class  against  the  estates  of  de- 
ceased persons,  not  filed  and  proved  in  12 
months  after  the  giving  of  notice  therefor  by 


the  administrator,  are  forever  barred,  unless 
the  claim  is  pending  in  the  district  or  Su- 
preme Court,  or  unless  peculiar  circima stan- 
ces entitle  the  claimant  to  equitable  relief, 
should  be  construed  to  include  the  claim  of 
one  based  on  partition  proceedings,  which 
were  not  settled  and  determined  until  after 
the  time  limited  for  presenting  such  claims 
for  allowance.  Senat  r.  Flndley,  50  N.  W. 
575,  576,  51  Iowa,  20. 

PEOUUAB  DAMAGES. 

''Peculiar  damages,"  as  used  with  rela- 
tion to  the  individual  injury  necessary  to 
entitle  the  party  to  sue  to  abate  a  public 
nuisance  or  for  the  obstructing  of  a  high- 
way, exist  where  complainant  is  deprived 
of  access  to  the  only  public  road  leading  to 
her  market  town,  or  where  one  had  started 
upon  a  journey,  and  was  compelled  to  go 
back  by  reason  of  an  obstruction  whereby  he 
suffered  loss.  Cabbell  v.  WUliams,  28  South. 
405,  406,  127  Ala.  82a 

PEOUUAB  XNOWI.EDGE. 

The  "peculiar  knowledge"  sufll/clent  to 
constitute  such  experience  and  familiarity 
with  a  particular  thing  so  as  to  render  the 
person  qualified  to  give  expert  testimony 
means  with  practical  experience  in  the  ob- 
servation and  use  of  an  unusual  and  peculiar 
thing,  which  tends  to  give  the  person  skill 
in  respect  to  it  Bemls  v.  Central  Vermont 
R.  Co.,  3  Atl.  531,  534,  58  Vt  636. 

PEOULIAB  NAME. 

Hitteirs  Laws,  art  7134^  provides  that 
where  a  person  uses  any  "peculiar  name," 
etc.,  to  designate  an  article  as  one  manu- 
factured or  sold  by  him,  it  shall  be  unlawful 
for  any  other  person,  without  his  consent 
to  use  such  trade  mark  or  name,  etc.  We 
do  not  understand  it  to  mean  the  proper  and 
established  name  by  which  the  compound 
or  goods  are  known  in  the  market  It  must 
be  something  new,  not  before  in  use;  some- 
thing of  the  manufacturer's  own  Invention, 
or  first  put  to  use  by  him;  something  pe- 
culiar to  him,  and  not  common  to  him  and 
others;  not  something  indicating  the  actual 
kind,  character,  or  quality  of  the  compound 
— as,  for  instance,  the  ingredients  of  which, 
and  the  proportions  In  which,  it  is  compound- 
ed, or  the  various  uses  to  which  It  may  be 
put  or  the  effects  produced  by  it  but  some- 
thing extrinsic,  not  indicative;  something 
intrinsically  foreign  to  the  compound  Itself, 
and  which  serves  to  designate  tt  only  be- 
cause It  has  been  fancifully  put  to  that  use^ 
in  disregard  of  all  natural  relations — as,  for 
example:  "Merrimack  Prints,"  'X:ilabhouse 
Gin,"  "Old  London  Gin,"  "Genuine  Yankee 
Soap."  Falkinburg  t,  Lucy,  85  CaL  52^  aOi 
95  Am.  Dec.  76. 
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PE0UI2AB  mn. 

A  bequest  to  a  widow  for  '%er  own 
proper  use"  Is  eqniyal^t  to  '*htf  own  pe- 
culiar oBe,**  as  essentially  belonging  to  bar, 
or  to  ber  own  nse  strictly.  Snyder  t.  Snyder, 
10  Pa.  ao  Barr)  428,  42L 

PECUNIARY. 

Monetary;  relating  to  money,  consisting 
•f  money.    Black,  Law  Diet 

FEOUHIABT  ABUJTY. 

Rer.  Laws,  f  2S62,  provides  tbat  a  dl- 
Yorce  may  be  decreed  on  petition  of  tbe 
wife  wben  tbe  bosband,  '^elng  of  sufficient 
pecuniary  ability  to  provide  suitable  mainte- 
nance for  ber,  refuses  or  neglects  to  do  so." 
Held,  tbat  tbe  words  **pecunlary  ability,"  as 
so  used,  mean  tbe  possession  of  property 
wltb  wblcb  to  fumlsb  ber  maintenance,  and 
do  not  Include  bis  capacity  for  acquiring 
property  by  means  of  labor.  Famswortb 
V.  Farnswortb,  6  Atl.  401,  58  Vt  565;  Jewett 
V.  Jewett,  17  AtL  734,  61  Vt  870. 

PZSOinnABT  OONSIDBRATIOH. 

A  verbal  promise  to  pay  a  debt  In  full 
Is  a  "pecuniary"  consideration,  wltbln  tbe 
meaning  of  St  184S,  c.  804,  f  9,  declaring  any 
certificate  of  discbarge  In  Insolvency  to  be 
void  if  tbe  assent  tbereto  of  any  creditor  Is 
procured  by  any  pecuniary  consideration. 
Pbelps  T.  Tbomas,  72  Mass.  (6  Gray)  827, 
328. 

A  '^pecuniary  consideration  or  obliga- 
tion,'* as  used  in  tbe  bankrupt  laws,  pro- 
viding tbat  if  tbe  bankrupt  influences  tbe 
action  of  any  of  the  creditors  named  in  tbe 
specifications  by  any  "pecuniary  considera- 
tion or  obligation"  bis  discbarge  sball  be  de- 
feated, etc..  Includes  a  promise  by  a  bank- 
rupt to  pay  a  certain  creditor  all  he  ever 
owed  bim  wben  be  got  able  on  condition 
tbat  be  would  assent  to  bis  discbarge.  In 
re  Bkings  (U.  8.)  6  Fed.  170,  178. 

FEOUHIABT  DAMAOB. 

Tbe  word  "pecuniary,"  in  tbe  statute  In 
reference  to  tbe  giving  of  pecuniary  dam- 
ages in  actions  for  wrongful  death.  Is  not 
to  be  construed  in  a  strict  sense.  It  will  not 
exclude  tbe  loss  of  nurture  of  tbe  intellectual, 
moral,  and  physical  training  which  only  a 
parent  can  give  to  children;  nor  is  the  same 
certainty  of  loss  required  to  be  shown  as 
in  ordinary  actions.  Walker  v.  McNeil,  50 
Pac.  518,  522,  17  Wash.  582. 

In  an  action  for  death  the  "pecuniary" 
damages  recoveraUe  by  plaintiff  are  not 
limited  to  the  losses  actually  sustained  at 
tbe  precise  period  of  tbe  death,  but  may  also 
include  prospective  losses,  provided  tbiey  are 


such  as  an^arently  would  actually  result  to 
plaintiff  as  tbe  proximate  damages  arising 
from  wrongful  death.  Searle  v.  Kanawha 
A  O.  By.  Go.,  9  S.  B.  248,  251,  32  W.  Va.  870. 

Tbe  "pecuniary**  damages  which  may 
be  recovered  under  the  statute  for  wrongful 
death  of  anothor  do  not  embrace  merely  the 
loss  of  money.  "Such  a  limUatlon  would  In 
many  cases  render  the  statute  a  mere  mock- 
er, because  It  would  afford  no  substantial 
relief  in  the  very  cases  in  which  it  is  most 
needed.  The  loss  of  the  society  of  a  de- 
ceased relative,  the  injury  to  the  affections 
of  those  surviving,  cannot  be  regarded  as 
being  within  the  remedy  of  the  statute  be- 
cause in  no  sense  can  the  loss  be  regarded 
as  pecuniary.  But  to  children  the  loss  of  a 
parent  involves  the  loss  of  many  other 
things  of  a  pecuniary  character;"  and  hence, 
where,  in  an  action  by  children  for  the  death 
of  their  mother,  it  appears  that  the  children 
were  away  from  home,  probably  of  full 
age,  and  not  Immediately  dependent  on  her 
for  support,  but  the  evidence  also  shows 
that  they  were  not  beyond  the  reach  of  a 
mother's  care  and  bounty,  and  that  out  of 
ber  earnings,  insignificant  as  they  were,  she 
provided  small  articles  of  clothing  for  them, 
tbe  Jury  had  a  right  to  find  that  tbe  mother's 
death  Involved  pecuniary  loss.  Mclntyre  v. 
New  York  Gent  R.  Co.,  37  N.  Y.  287,  296. 
85  How.  Prac.  80,  41«  affirming  47  Barb.  515, 
519. 

The  "pecuniary  damages"  or  loss  of  the 
widow  and  children  or  next  of  kin  recovera- 
ble in  an  action  for  wrongful  death  are  the 
pecuniary  value  of  tbe  life  of  tbe  deceased 
as  shown  by  bis  expectancy  of  life  and  bis 
earning  capacity.  Davidson  Benedict  Go.  v. 
Severson,  72  8.  W.  907,  983, 109  Tenn.  572. 

"Pecuniary"  is  a  term  of  much  narrower 
scope  in  the  law  of  damages  than  tbe  word 
"necessary."  The  latter  embraces  all  those 
consequences  of  an  injury  usually  denomi- 
nated "general  damages"  as  distinguished 
from  "special  damages,"  whereas  "pecuni- 
ary" damages  cover  a  smaller  class  of  dam- 
ages within  the  larger  class  of  general  dam- 
ages. Browning  v.  Wabash  Weston  B.  Ck>. 
(Mo.)  24  S.  W.  781,  740. 

PEOUNIABT  DEMONSTRATIVE   LEO- 
ACT. 

In  order  to  constitute  a  pecuniary  de- 
monstrative legacy,  two  things  are  necessary: 
(1)  There  must  be  a  gift  of  a  certain  sum 
of  money;  (2)  with  reference  to  a  particular 
fund  as  a  primary,  but  not  exclusive,  source 
of  payment  Rogers  v.  BogerSi  45  S.  B. 
170^  178,  07  a  a  108. 

PEOUNIA&T  UN  J  U  JiT* 

Injuries  in  the  sense  of  wrongful  inva- 
sions of  a  right  may  be  pecuniary  and  non- 
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pecuniary.  Pecuniary  injuries  are  euch  as 
can  be,  and  usually  are,  without  difficulty 
estimated  by  money  standard.  Loss  of  real 
-or  personal  property  or  of  its  use,  loss  of 
time,  and  loss  of  services  are  examples  of 
this  class  of  injuries.  Nonpecuniary  inju- 
ries are  those  for  the  measure  of  which 
no  money  standard  is  or  can  be  applicable. 
As  the  books  'phrase  it,  damages  in  such 
cases  are  ''at  large."  Bodily  and  mental 
pain  and  suffering  are  familiar  examples  of 
this  class.  Injury  arising  from  loss  of  life 
as  a  right  of  action  which  surviyes  to  the 
personal  representatiye  falls  within  the  lat- 
ter class.  Broughel  y.  Southern  New  Eng. 
Telephone  Co.,  48  Atl.  751,  75i,  73  Conn. 
e21,  84  Am.  St  Rep.  176. 

**Pecuniary  Injuries,"  as  used  In  a  stat- 
ute providing  that  the  damages  resulting 
from  the  death  of  a  person  are  such  as  the 
Jury  shall  deem  a  fair  and  just  compensa- 
tion, not  exceeding  a  certain  sum,  with  ref- 
erence to  the  **pecunlary  injuries"  resulting 
to  the  husband  or  widow  and  next  of  kin 
of  the  deceased  person,  has  reference  to 
prospective  advantages  of  a  pecuniary  nature 
which  have  been  cut  off  by  the  premature 
death  of  the  person  from  whom  they  would 
have  proceeded.  The  word  ••pecuniary"  is 
used  in  distinction  to  those  injuries  of  the 
affection  and  sentiment  which  arise  from  the 
death  of  relatives,  and  which,  though  most 
painful  and  grevious  to  be  borne,  cannot  be 
measured  or  recompensed  by  money.  It  ex- 
cludes also  those  losses  which  result  from 
the  deprivation  of  the  society  and  companion- 
ship of  relatives,  which  are  equally  incapa- 
ble of  being  defined  by  any  recognized  meas- 
ure of  value.  Bierbauer  v.  New  York  Cent. 
A  H.  R.  R.  Co.,  15  Hun,  559,  562. 

But  infant  children  may  sustain  a  loss 
from  the  death  of  their  parent  of  a  different 
kind.  He  owes  them  the  duty  of  nurture, 
and  of  intellectual,  moral,  and  physical 
training,  and  of  such  instruction  as  can  only 
proceed  from  a  parent  Stemfels  v.  Metro- 
politan St  Ry.  Co.,  77  N.  Y.  Supp.  809,  815, 
78  App.  Div.  494. 

Under  a  statute  providing  that  the  dam- 
ages recoverable  in  an  action  for  wrongfully 
causing  death  are  to  be  assessed  with  refer- 
ence 'to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin 
«f  such  deceased  person,"  the  amount  of 
recovery  has  no  regard  to  the  needs  of  the 
persons  designated,  or  to  any  moral  obliga- 
tion which  may  have  rested  upon  the  de- 
ceased to  supply  their  wants.  What  the  fam- 
ily would  lose  by  the  death  would  be  what 
it  was  accustomed  to  receive,  or  had  reasona- 
ble expectation  of  receiving.  In  his  lifetime, 
and  to  show  that  the  family  was  poor  has  no 
tendency  towards  showing  whether  this  was 
or  was  likely  to  be  large  or  small.  One  man 
^contributes  liberally  In  aid  of  his  poor  rela- 


tives; another  delights  in  contributing  luxu- 
ries where  comforts  are  already  abundant; 
but  when  the  contribution  is  cut  off  in  either 
case  the  extent  of  the  loss  is  not  measured 
by  the  wealth  or  poverty  of  the  recipient, 
but  by  the  contribution  itselt  A  dollar  lost, 
whether  by  poor  man  or  rich  man,  is  neither 
more  nor  less  than  a  dollar,  and  a  reasonable 
expectation  of  benefit  to  a  certain  amount 
must  when  lost  be  compensated  to  the  same 
extent  whether  the  loser  be  rich  or  poor. 
Chicago  &  N.  W.  Ry.  Co.  T.  Bayfield,  87 
Mich.  205,  214,  215. 

The  word  '•pecuniary,'*  as  used  in  the 
statute  whereby  children  may  have  damages 
for  pecuniary  injuries  owing  to  the  death 
of  a  mother,  includes  loss  of  maternal  educa- 
tion and  care,  notwithstanding  that  they  have 
a  father  obliged  to  provide  for  them.  Tilley 
V.  Hudson  River  R.  Co.,  24  N.  Y.  471,  476. 

The  pecuniary  injuries  for  the  death  of 
a  mother  to  which  minor  children  are  enti- 
tled in  an  action  for  wrongful  death  includes 
all  pecuniary  loss  which  the  children  sus- 
tain in  reference  to  their  mother's  nurture 
and  instruction,  and  moral,  physical,  and  in- 
tellectual training.  Tilley  v.  Hudson  River 
R.  Co.,  29  N.  Y.  252,  285,  86  Am.  Dec.  297. 

••Pecuniary  injuries,"  as  used  in  an  in- 
struction in  an  action  for  injuries  causing 
death,  that  a  recovery  could  be  had  for  such 
amount  as  the  jury  deemed  to  be  a  fair  and 
just  compensation  for  the  "pecuniary  inju- 
ries" resulting  from  the  decedent's  death 
to  the  person  or  persons  for  whose  benefit 
the  action  was  brought  etc.,  is  general  and 
ambiguous,  and  it  might  be  said  to  include 
mental  suffering.  Hence  it  was  error  on  the 
giving  of  such  instruction  to  refuse  an  ad- 
ditional charge  that  plaintiff  could  not  re- 
cover for  mental  suffering.  Dorman  r* 
Broadway  R.  Co.,  1  N.  Y.  Supp.  334,  335. 

As  equivalent  to  neoesaary  iajiuey. 

The  phrase  ••pecuniary  Injury"  in  an  In- 
struction in  a  personal  injury  damage  suit 
is  equivalent  to  "necessary  injury."  Goss 
V.  Missouri  Pac.  Ry.  Co.,  50  Mo.  App.  614» 
629. 

PEOUHIABT  INTEREST* 

•'Pecuniary  interest"  within  the  rule  of 
law  which  disqualifies  a  person  to  serve  as  a 
juror  if  he  has  any  pecuniary  interest  in 
the  suit  would  not  include  the  interest  which 
a  member  of  the  society  of  Free  Masons  has 
in  the  result  of  a  suit  brought  against  the 
society  as  a  corporation.  Burdine  t*  Qrand 
Lodge,  87  Ala.  478,  481. 

PEOUiriABT  XJBOAOT. 

An  annuity  given  by  a  will,  whaterer 
may  be  the  direction  as  to  tha  mode  of  its 
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payment.  Is  a  ••pecuniary  legacy."    Lang  t. 
Bopke,  10  N.  Y.  Leg.  Obs.  70,  75. 

A  '^pecuniary  legacy"  Is  a  debt  due  from 
the  estate,  not  a  claim  against  a  testator, 
which  must  be  proved  and  paid  in  course 
of  administration  by  a  claim  against  the  es^ 
tate,  imposed  by  will.  In  re  Williams'  Bs- 
tate,  44  Pac.  808,  800,  112  Cal.  521,  53  Am. 
Bt  Rep.  224. 

A  bequest  of  a  specified  amount  of  gold 
and  silver  to  be  kept  on  investment  by  a 
trustee  is  not  a  specific  legacy,  but  is  a  pe- 
cuniary legacy.  Mathis  v.  Mathis,  18  N.  J. 
Law  (3  Har.)  59,  66. 

A  specific  legacy  is  a  bequest  of  a  par- 
ticular thing  or  of  money  specified  and  dis- 
tinguished from  all  other  property  of  the 
same  kind,  the  title  of  which  would  vest 
in  the  legatee  on  the  death  of  the  testator 
with  the  assent  of  the  executors.  It  dif- 
fers from  a  general  or  pecuniary  legacy  in 
this  respect:  that  If  the  thing,  security,  or 
money  bequeathed  is  lost,  paid,  or  destroyed 
in  the  lifetime  of  the  testator,  the  legatee 
will  not  be  entitled  to  any  recompense  or 
satisfaction  out  of  his  personal  estate,  where- 
as a  general  legacy  is  to  be  paid  out  of 
the  assets  of  the  testator  when  converted 
into  money,  If  the  same  is  suflBcient  for 
that  purpose.  Humphrey  v.  Robinson,  6  N. 
Y.  Supp.  164.  166,  52  Hun,  200. 

PEOUNIABT  UABIUTT. 

''Pecuniary  liability,"  as  used  in  Qen. 
St  1866,  c.  11,  f  78,  prohibiting  a  county 
from  incurring  a  pecuniary  liability  that 
will  necessitate  the  levy  of  a  tax  exceeding  a 
certain  amount,  includes  an  agreement  by  the 
county  to  issue  county  orders  upon  the  com- 
pletion of  a  Jail.  Johnston  v.  Becker  Coun- 
ty, 6  N.  W.  411,  412,  27  Minn.  64. 

FECXTNIAB7  LOSS. 

"Pecuniary,"  as  used  In  the  statement 
that  a  person  suing  for  negligence  causing 
death  is  only  entitled  to  a  pecuniary  loss 
occasioned,  is  not  construed  in  a  very  strict 
sense,  the  tendency  being  to  include  every 
element  of  injury  that  may  be  deemed  to 
have  any  pecuniary  value,  although  this 
value  may  not  be  susceptible  of  positive 
proof,  and  can  only  be  vaguely  estimated. 
It  may  include  the  loss  of  nurture,  of  the 
intellectual,  moral,  and  physical  training 
which  a  mother  gives  to  her  children,  or  the 
loss  of  the  society  of  a  near  relative.  Webb 
V.  Denver  &  R.  G.  W.  Ry.  Co.,  24  Pac.  616, 
618,  7  Utah,  17;  Florida  Cent.  &  P.  R.  Co. 
V.  Foxworth,  25  South.  338,  348,  41  Fla.  1,  70 
Am.  St.  Rep.  140. 

In  an  action  for  damages  for  negligence 
causing  death,  an  instruction  defining  "pe- 
cuniary loss"  as  the  value  in  money,  if  any, 
of  the  life  of  the  deceased,  was  upheld.    Hil- 
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lebrand  v.  Standard  Biscuit  Co.,  73  Pac.  163, 
164,  139  Cal.  233. 

The  word  **pecuniary"  in  connection 
with  the  loss  which  a  person  sustains  by  the 
death  of  a  parent  or  child  is  not  construed 
in  any  very  strict  sense,  and  the  tendency  is 
to  still  greater  liberality,  and  to  include  every 
element  of  injury  that  may  be  deemed  to 
have  a  pecuniary  value,  though  its  value  may 
not  be  susceptible  of  positive  proof,  and 
can  only  be  vaguely  estimated.  It  may  in- 
clude the  loss  of  nurture,  and  of  the  intel- 
lectual, moral,  and  physical  training  which  a 
mother  can  give  to  children.  Tilley  v.  Hud- 
son River  R.  Co.,  29  N.  Y.  252,  287,  86  Am. 
Dec.  297.  It  may  include  the  loss  of  ex- 
pected services  of  children,  who  at  the  time 
of  their  death  are  too  young  to  render  any 
service.  Ihl  v.  Forty-Second  St  &  G.  St 
Ferry  B.  Co.,  47  N.  Y.  317,  7  Am.  Rep.  450. 
But  it  does  not  include  the  mental  suffer- 
ing of  the  heirs  of  a  deceased  person.  Webb 
V.  Denver,  B.  G.  W.  Ry.  Co.,  24  Pac.  616,  618, 
7  Utah,  17. 

A  "pecuniary  loss"  for  which  lineal  kin- 
dred may  recover  for  the  wrongful  death  of 
a  relative  from  the  cause  of  the  negligence 
of  another  means  what  the  life  of  the  de- 
ceased was  worth  in  a  pecuniary  sense  to 
them.  Chicago,  P.  &  St  L.  R.  Co.  v.  Wool- 
ridge,  51  N.  B.  701,  702,  174  111.  330. 

A  "pecuniary  loss"  is  a  loss  of  money 
or  of  something  by  which  money  or  some- 
thing of  money  value  may  be  acquired.  The 
loss  of  the  society  of  a  wife  is  not  a  pe- 
cuniary loss,  for  no  pecuniary  damage  can 
be  predicated  on  such  loss.  It  is  a  case  for 
which  money  cannot  compensate,  and  cannot 
be  estimated  in  money.  Green  v.  Hudson 
River  R.  Co.  <N.  Y.)  82  Barb.  25,  33. 

The  word  "pecuniary,"  when  it  occurs 
in  statutes  relating  to  death  by  wrongful 
act  Is  not  used  in  the  sense  of  the  imme- 
diate loss  of  money  or  property.  It  looks 
to  prospective  advantages  of  a  pecuniary  na- 
ture which  have  been  cut  off  by  the  prema- 
ture death  of  the  person  from  whom  they 
would  have  proceeded.  It  is  used  in  distinc- 
tion to  injuries  to  the  sentiments  which  arise 
from  the  death  of  relatives,  and  excludes 
those  losses  which  result  from  the  depriva- 
tion of  the  society  and  companionship  of 
relatives.  Duzan  v.  Myers,  65  N.  E.  104(;. 
1049,  30  Ind.  App.  227,  96  Am.  St  Rep. 
341. 

PEOUNIABY  OBI.IGATION. 

"Pecuniary  obligation,"  as  used  in  In- 
solvent Act  f  49;  providing  that  no  discbarge 
shall  be  granted,  etc.,  if  a  debtor  has  in- 
fiuenced  the  action  of  any  creditor  by  any 
pecuniary  obligation,  includes  verbal  agree- 
ments as  well  as  written.  Estudillo  v. 
Megerstein,  13  Pac.  869,  870,  72  Cal.  317. 
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•'Pecuniary  obligation,"  as  the  term  is 
applied  to  a  forged  Instrument  In  the  stat- 
utory definition  of  forgery  (Pen.  Code,  art. 
437),  means  every  instrument  having  money 
for  its  object,  and  every  obligation  for  the 
breach  of  which  a  civil  action  for  damages 
may  be  lawfully  brought  The  alleged 
forged  instrument  in  this  case  was  a  tele- 
gram dispatch  in  the  name  of  one  M.  at 
S.  to  one  E.  at  A.  announcing  the  death  of 
one  L.,  and  asking  a  remittance  of  money  for 
her  remains.  It  was  held  that  the  instru- 
ment came  within  the  statute,  and  was  the 
subject  of  a  forgery.  Dooley  v.  Syate,  2 
S.  W.  884,  885,  21  Tex.  App.  549. 

The  term  ••pecuniary  obligation,**  as 
used  In  the  definition  of  forgery,  means 
every  instrument  having  money  for  its  ob- 
ject, and  every  obligation  for  the  breach 
of  which  a  civil  action  for  damages  may  be 
lawfully  brought  Pen.  Code  Tex.  1895^  art 
536. 

PEOUNIABY  PBOFIT. 

1  Starr  &  C.  Ann.  St.  par.  26,  provides 
that  no  corporation  established  or  maintain- 
ed for  pecuniary  profit,  shall  purchase  or 
hold  real  estate,  except  as  provided  for  in 
this  act  A  charter  of  an  educational  in- 
stitution, granted  in  a  foreign  state,  de- 
fined the  objects  and  powers  of  the  corpo- 
ration in  very  general  terms,  and  made  no 
provision  as  to  stock,  stockholders,  or  divi- 
dends. Held,  that  such  a  corporation  is  not 
a  corporation  for  pecuniary  profit  within  the 
meaning  of  the  statute,  notwithstanding  such 
institution  collected  tuition  from  its  pupils. 
What  is  meant  by  •'pecuniary  profit"  is  for 
the  "pecuniary  profit  of  its  stockholders  or 
members."  In  this  case  there  was  no  pe- 
cuniary profit  to  the  members  of  the  corpo- 
ration from  this  institution,  there  were  no 
dividends  declared,  and  no  money  given  to 
any  members.  The  trustees  also  derive  no 
personal  profit  The  corporation  is  not  con- 
ducted for  any  other  purpose  than  educa- 
tional and  charitable  purposes.  Santa  Clara 
Female  Academy  v.  Sullivan,  6  N.  B.  183, 
188,  116  111.  380,  66  Am.  Rep.  776  (citing 
McDonald  v.  Massachusetts  General  Hos- 
pital, 120  Mass.  432,  21  Am.  Rep.  529). 

PEOUNIABT  PBOVISION. 

A  release  by  the  husband  to  the  wife, 
during  coverture,  of  all  his  right,  title,  and 
interest  by  descent  in  her  real  estate,  and 
of  all  claim  he  may  have  in  her  personal 
estate  at  her  decease  by  allowance  or  other- 
wise, is  not  a  **pecuniary  provision"  for  her, 
within  the  meaning  of  Rev.  St  c.  103,  SS  8,  9, 
and  her  release  to  him,  in  consideration 
thereof,  of  her  right  and  interest  by  descent 
in  his  real  estate,  is  invalid.  Plnkham  v. 
Pinkham,  49  AtL  48,  49,  95  Me.  71«  85  Am. 
St  Rep.  392. 


PEOUNIABT  VAXUE. 

•'Pecuniary  value,"  as  used  in  an  in- 
struction in  an  action  to  recover  for  the 
death  of  plaintifT's  child,  does  not  allow  a 
consideration  of  the  fact  that  plaintiff  had 
been  deprived  of  the  happiness,  comfort, 
and  society  of  his  daughter,  nor  can  any 
physical  or  mental  suffering  incurred  by  the 
plaintiff  or  his  family  by  reason  of  such 
death  be  considered,  but  only  the  value  of 
the  child's  services  from  the  time  of  her 
death  until  she  would  have  attained  her  ma- 
jority, less  the  cost  of  her  support  and  main- 
tenance. As  to  acts  of  kindness  and  atten- 
tion, such  as  it  would  be  expected  a  child 
would  render  to  the  members  of  the  appel- 
lee's family,  which  would  be  of  some  pe- 
cuniary value,  they  are  to  be  included.  The 
nursing  of  sick  members  of  the  family  and 
other  favors  and  acts  rendered,  attending 
to  the  other  children,  all  may  be  said  to  be 
acts  of  kindness  and  attention  reasonably  ex- 
pected to  be  performed  by  a  daughter,  and 
they  are  of  value  to  the  father;  for,  if 
not  performed  by  her,  other  help  must  nec- 
essarily be  provided  to  perform  them.  Lou- 
isville, N.  A.  &  C.  R.  Co.  T.  Rush,  26  N.  B. 
1010,  1011,  127  Ind.  545. 

The  loss  of  a  parent's  care  in  the  edu- 
cation, maintenance,  and  support  of  children 
has,  in  addition  to  its  moral  value,  an  ap- 
preciable "pecuniary  value,"  and  therefore 
the  Jury  in  an  action  for  the  death  of  plain- 
tiff's father  is  not  necessarily  restricted 
to  nominal  damages,  though  there  was  no 
showing  as  to  the  earnings  of  the  father. 
Stoher  v.  St  Louis,  I.  M.  A  8.  Ry.  Co.,  4 
S.  W.  389,  393,  91  Ma  509. 

PEDDLL 

For  the  purpose  of  the  act  relating  to 
the  licenses  of  transient  merchants,  eta, 
the  word  "peddle"  is  defined  as  meaning  to 
sell  or  offer  for  sale  manufactures,  goods, 
wares,  or  merchandise  directly  to  a  con- 
sumer, either  by  one  going  from  house  to 
house  for  the  purpose  of  selling  and  deliver- 
ing such  goods,  or  for  the  purpose  of  taking 
orders  for  the  future  delivery  of  such  goods, 
or  by  one  selling  and  delivering  such  goods 
from  a  pack  or  vehicle  in  any  public  road« 
street,  square,  or  other  public  place.  Hor- 
ner's Rev.  St  Ind.  1901,  f  5270g. 

PEDDLEB. 

See  ••Bogus  Peddler^;    "rTravellng  Ped- 
dler." 
Hawker  synonymous,  see  ••Hawker." 

Wedgwood,  In  his  Dictionary  of  Ety- 
mology, says  that  ••a  ped  in  Norfolk  is  a 
pannier  or  wicker  basket;  a  pedder  or  ped-^ 
dler  a  packman,  one  who  carries  on  his  back 
goods  for  sale."    Chambers'  Cyclopaedia,  in 
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tbe  article  entitled  "Hawkers  and  Ped- 
dlers," says:  "Hawkers,  also  called  ped- 
dlers, or  petty  chapmen,  are  persons  who 
go  from  towij  to  town,  or  from  door  to  door, 
selling  goods,  wares,  and  merchandise." 
Endicott,  J.,  hi  a  Massachasetts  case,  gives 
the  following  definition:  ''A  hawker  or 
peddler  is  an  itinerant  trader,  who  goes  from 
place  to  place,  and  from  house  to  house,  car- 
rying for  sale  and  exposing  the  goods,  wares, 
and  merchandise  which  he  carries.  He  gen- 
erally deals  in  small,  cheap  articles,  such  as 
he  can  conveniently  carry  in  a  cart  or  on  his 
person."  And  Stone,  O.  J.,  says:  'The  term 
'peddler*  has  many  definitions  more  or  less 
fulL  •  •  •  Its  popular  definition  Is  a 
small  retail  dealer,  who,  carrying  his  mer- 
chandise with  him,  travels  from  house  to 
house,  or  from  place  to  place,  either  on  foot 
or  horseback  or  in  a  vehicle  drawn  by  one 
or  more  animals,  exposing  his  goods  for  sale 
imd  selling  them."  Randolph  v.  Yellowstone 
Kit,  83  Ala.  472,  8  South.  706.  From  these 
definitions,  which  are  but  a  few  of  many, 
the  term  becomes  plain.  A  peddler,  then,  is 
a  small  retail  trader  of  cheap  articles  who 
travels  from  house  to  house,  without  any 
fixed  business  domicile,  carrying  his  entire 
stock  of  merchandise  with  him,  either  on 
his  back  or  drawn  after  him.  The  main 
idea  is  that  he  is  itinerant,  ambulatory,  with- 
out any  fixed  place  of  business,  irresponsible. 
As  a  Pennsylvania  judge  says:  "The  ped- 
dler is  a  transient,  with  no  fixed  place  of 
business,  who,  by  the  time  he  is  wanted  to 
answer  for  his  representations  and  engage- 
ments, is  out  of  sight  and  out  of  reach  of 
process."  In  re  Wilson  (U.  S.)  19  D.  O.  341, 
342  (citing  Commonwealth  T.  Gardner,  19 
Ati.  550,  661,  133  Pa.  284,  7  L.  R.  A.  666.  19 
Am.  St  Rep.  645,  25  Wkly.  Notes  Ca&  462); 
Emmons  v.  City  of  Lewiston,  24  N.  E.  58,  59, 
132  111.  380,  8  L.  R.  A.  328,  22  Am.  St  Rep. 
540;  City  of  Davenport  v.  Rice,  89  N.  W. 
191,  192,  75  Iowa,  74,  9  Am.  St  Rep.  454; 
Commonwealth  v.  Famum,  114  Mass.  267, 
270;  Commonwealth  v.  Ober,  66  Mass.  (12 
Cush.)  493,  495;  Village  of  Stamford  v. 
Fisher,  85  N.  B.  500,  501,  140  K.  Y.  191; 
Village  of  Cerro  Gordo  v.  Rawlings,  25  N. 
B.  1006,  1007,  135  111.  36;  Delisle  v.  City 
of  Danville,  36  111.  App.  659,  660;  Hlggins 
V.  Rinker,  47  Tex.  403;  Kennedy  v.  People, 
49  Pac.  378,  874.  9  Colo.  App.  490;  Sauls- 
bury  V.  State,  63  S.  W.  568,  569,  43  Tex.  Cr. 
R.  90,  96  Am.  St  Rep.  837;  City  of  Brook- 
field  V.  Kitchen,  63  8.  W.  826,  826,  163  Mo. 
546;  State  v.  Hoffman,  50  Mo.  App.  585, 
586;  City  of  Moberly  v.  Hoover  (Mo.)  67  S. 
W.  721;  Clements  v.  Town  of  Casper,  85 
Pac.  472,  474,  4  Wyo.  494 ;  State  v.  Fetterer. 
32  Atl.  394,  895,  65  Conn.  287;  Woolman  v. 
State,  32  Teen.  (2  Swan)  353,  364;  Hewson 
V.  Inhabitants  of  Englewood  Tp.,  27  Atl. 
904,  005,  55  N.  J.  Law,  522,  21  L.  R.  A. 
736;  Ballou  T.  State^  6  South.  893,  87  Ala. 
144. 


A  peddler  is  a  dealer  or  trader  in  small 
wares,  who  has  no  permanent  place  of  bus! 
ness,  but  carries  his  wares  with  him  from 
place  to  place,  or  from  house  to  house.  He 
is  one  who  buys  to  sell  again,  whose  gains 
are  the  profits  realized  on  small  sales.  In 
re  Wilson  (U.  S.)  19  D.  a  841,  849,  12  L. 
R.  A.  624. 

''A  peddler  is  an  itinerant  who  goes  from 
place  to  place  and  from  house  to  house  car- 
rying for  sale  and  exposing  to  sale  the  goods, 
wares,  or  mercliandise  he  carries.  He  gen- 
erally deals  in  small  and  cheap  articles,  such 
as  he  can  conveniently  carry  in  a  cart  or 
on  his  person."  (Commonwealth  t.  Famum, 
U4  Mass.  267,  270. 

The  leading  primary  idea  of  a  hawker 
and  peddler  is  that  of  an  itinerant  or  travel- 
ing trader  who  carries  goods  about  in  order 
to  sell  them,  and  who  actually  sells  them  to 
purchasers,  in  contradistinction  to  a  trader, 
who  has  goods  for  sale  and  sells  them  in  a 
fixed  place  of  business.  Commonwealth  v. 
Ober,  66  Mass.  (12  Cush.)  493,  495;  Emert 
V.  State  of  Missouri,  15  Sup.  Ct  367»  369, 
166  U.  8.  296,  39  L.  Ed.  430. 

Some  lexicographers  create  a  distinction 
between  the  terms  "peddlers"  and  "hawk- 
ers" by  superadding  to  the  elements  used 
in  the  definition  of  a  peddler  that  of  pub- 
lic outcry,  which  is  conceived  by  some  to  be 
intimated  by  the  derivation  of  the  word; 
but  the  words  are  usually  treated  both  by 
dictionaries  and  courts  as  being  synony- 
mous, so  that  a  law  imposing  a  license  tax 
upon  hawkers  and  peddlers  includes  any 
traveling  vender  coming  within  either  cate- 
gory. Hall  V.  State,  23  South.  119,  121,  39 
Fla.  637 ;  Pegues  v.  Ray,  23  South.  904, 905, 50 
La.  Ann.  674 ;  Hall  v.  State,  28  South.  119, 121, 
89  Fla.  637  (citing  Fisher  v.  Patterson,  13 
Pa.  [1  Harris]  336;  City  of  South  Bend  v. 
Martin,  142  Ind.  31,  41  N.  E.  315,  29  L. 
R.  A.  631;  Emmert  v.  Missouri,  156  U.  S. 
296,  15  Sup.  Ct  367,  89  L.  Ed.  430);  Com- 
monwealth T.  Edson,  2  Pa.  Co.  Ct  R.  377, 
379. 

The  words  "peddler^  and  "hawker"  have 
a  settled  meaning,  independently  of  stat- 
utory definition.  The  former  is  an  itinerant 
trader,  a  person  who  sells  small  wares, 
which  he  carries  with  him  in  traveling 
about  from  place  to  place,  while  the  lat- 
ter is  also  a  trader  who  goes  from  place 
to  place,  or  along  the  streets  of  a  town,  sell 
Ing  the  goods  which  he  carries  with  him, 
although  it  is  generally  understood  from  the 
word  that  a  hawker  seeks  for  purchasers 
either  by  outcry,  as  the  derivation  of  the 
word  would  seem  to  indicate,  or  by  attract- 
ing notice  and  attention  to  the  goods  as  be- 
ing for  sale,  by  actual  exposure  or  exhibi- 
tion of  them  by  cards  or  labels  or  by  conven- 
tional signals  or  signs.  Clements  v.  Town 
of  Casper,  4  Wyo.  494,  500,  86  Paa  472. 
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A  peddler  is  one  who  sells  goods,  wares, 
and  merchandise  by  oatcry  on  the  streets  or 
public  places  in  a  city,  or  by  attracting  per-, 
sons  to  purchase  goods  exhibited  for  sale 
at  such  places  by  cards  or  signals,  or  by 
going  from  house  to  house  selling  or  offering 
goods  for  sale  at  retail  to  indiyidnals  not 
dealers  in  such  commodities,  whether  the 
goods  be  carried  along  for  delivery  person- 
ally, or  whether  the  sales  are  made  for  fu- 
ture delivery.  Graffty  v.  City  of  Rushville, 
8  N.  B.  609,  611«  107  Ind.  502,  67  Am.  Rep. 
128. 

A  peddler  Is  primarily  one  who  travels 
on  foot,  and  the  provision  of  the  statute  that 
any  person  carrying  a  wagon,  cart,  or  buggy 
for  the  purpose  of  exhibiting  or  delivering 
any  wares  or  merchandise  shall  be  consid- 
ered a  peddler  was  not  intended  to  restrict 
the  signification,  but  to  extend  it  to  the  ad- 
ditional class  who  sold  the  goods  they  car- 
ried around  in  cart,  wagon,  or  buggy,  and 
not  on  foot.  State  v.  Frank,  41  S.  B.  785,  130 
N.  C.  724,  89  Am.  St.  Rep.  885  (citing  State 
V.  Franks,  127  N.  0.  510,  37  S.  B.  70). 

A  peddler  is  one  who  sells  anything 
having  value,  bought  by  him,  and  sold  from 
place  to  place  in  small  quantities.  Roy  v. 
Schuff,  51  La.  Ann.  86»  24  South.  788.  Or 
one  who  carries  about  with  him  the  arti- 
cles of  merchandise  which  he  sells;  that  Is 
to  say,  the  identical  merchandise  he  sells 
he  has  with  him,  and  delivers  at  the  time  of 
sale.  Tax  Collector  v.  Roy,  23  South.  904,  50 
La.  Ann.  574  (quoted  and  approved  in  State 
ex  rel.  Graffina  v.  Finnegan,  27  South.  564, 
565,  52  La.  Ann.  694). 

The  term  "peddler"  Includes  any  one 
who  goes  from  place  to  place  to  peddle  or 
retail  goods,  wares,  or  other  things,  with- 
out regard  to  the  distance  between  the  dif- 
ferent places  visited  in  so  selling.  West  y. 
City  of  Mt  Sterling  (Ky.)  65  S.  W.  120, 122. 

The  traveling  from  place  to  place,  though 
within  the  same  town,  for  the  purpose  of 
vending  goods,  wares,  and  merchandise, 
without  having  obtained  a  license  therefor,  is 
a  violation  of  St  1846,  c.  200,  and  St  1848, 
c.  63.    Andrews  v.  White,  32  Me.  388,  389. 

All  itinerants,  residents  and  nonresi- 
dents, selling  goods,  wares,  and  merchandise, 
wherever  manufactured,  are  peddlers  with- 
in Gen.  St  Ky.  c.  84,  requiring  peddlers  to 
procure  a  license,  etc.  Ex  parte  Davis  (U. 
S.)  21  Fed.  396,  397. 

Rapalje  defines  a  "peddler^  to  be  a  per- 
son who  carries  goods  from  place  to  place 
for  sale,  while  Webster  defines  a  peddler  to 
be  a  traveling  trader;  one  who  carries  about 
small  commodities  on  his  back  or  in  a  cart 
or  wagon  and  sells  them.  By  "peddling"  we 
understand  to  go  around  from  house  to  house, 
or  from  customer  to  customer,  and  sell  goods. 


Du  Boistown  t.  Rochester  Brewing  Oo.,  9 
Pa.  Co.  Ct  R.  442,  44S. 

One  who  goes  from  house  to  house  sellr 
ing  his  wares  is  a  peddler.  It  is  not  neces- 
sary that  he  drive  his  goods  upon  the  street 
People  V.  Baker,  73  N.  W.  115,  116,  115 
Mich.  199. 

A  person  who  has*  no  fixed  place  of  busi- 
ness, but  travels  about  from  place  to  place, 
and  carries  with  him  a  stock  of  goods,  which 
he  offers  for  sale,  and  delivers  then  and 
there.  Is  a  peddler.  In  re  Pringle,  72  Pac. 
864,  865,  67  Kan.  364  (citing  City  of  South 
Bend  v.  MarUn,  41  N.  E.  315,  142  Ind.  31,  29 
U  R.  A.  531). 

A  peddler  is  a  small  retail  dealer,  who 
carries  his  merchandise  with  him,  travels 
from  house  to  house  or  place  to  place,  either 
on  foot  or  horseback,  or  in  a  vehicle  drawn 
by  one  or  more  animals,  exposing  his  goods 
for  sale  and  seling  them.  State  v.  Hoffman, 
50  Mo.  Apt).  585,  589. 

A  peddler  primarily  means  one  who 
sells,  but  one  who  buys  produce  from  li- 
censed hucksters  in  a  certain  county  to  sell 
again  at  retail  in  another  is  not  a  peddler 
within  the  terms  of  a  statute  relating  to  ped- 
dling in  the  former  county.  Lebanon  Coun- 
ty y.  Kline,  2  Pa.  Oo.  Ct  R.  621,  622. 

The  legal  primary  idea  of  peddler  is  that 
of  an  itinerant  or  traveling  tradesman,  who 
carries  goods  about  in  order  to  sell  them,  and 
who  actually  sells  them  to  purchasers,  in 
contradistinction  to  a  trader,  who  has  goods 
for  sale  and  sells  them  at  a  fixed  place  of 
business.  Commonwealth  r.  Myer,  92  Va. 
809,  814,  23  S.  B.  915,  31  L.  R.  A.  379. 

Rev.  St  U.  S.  f  3244,  subd.  11,  defines 
peddlers  of  tobacco  as  being  persons  who  sell 
or  offer  to  sell  manufactured  tobacco,  snuff, 
or  cigars,  traveling  from  place  to  place  in 
the  town  or  in  the  country.  In  quoting  this 
definition  the  court  says  that  when  the  Leg- 
islature saw  fit  to  declare  that  a  person  who 
commits  certain  enumerated  acts  shall  be 
considered  a  peddler,  and  treated  as  such, 
it  is  too  late  to  resort  to  glossaries  to  ascer- 
tain whether  the  Legislature  observed  the 
dictionary  definition  of  the  occupation  ac- 
cording to  antecedent  usage  or  strict  etymo- 
logical rules.  In  re  Wilson  (U.  S.)  19  D.  a 
350,  362,  12  L.  R.  A.  624. 

Another  employ^  of  the  defendant's  em- 
ployer had  solicited  and  secured  from  citi- 
zens in  the  state  orders  for  the  enlargement 
of  pictures.  With  each  customer  he  left  a 
contract  stating  that  the  picture  would  be 
delivered  in  an  appropriate  frame,  which 
the  customer  was  advised,  but  not  compelled, 
to1)uy.  When  the  pictures  were  completed, 
they  were  returned  to  this  state,  accompa- 
nied by  frames  adapted  to  the  size  of  the  en- 
larged   pictures.    The    defendant^    In    Ow 
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course  of  his  employment,  receiyed  the  pic- 
tures and  frames.  He  then  delivered  the 
pictures,  going  to  each  customer  who  had 
given  an  order,  and  taking  to  each  bis  pic- 
ture, which  the  defendant  had  placed  In  one 
of  the  frames  which  had  accompanied  the 
picture.  At  the  time  of  delivery  he  offered 
for  sale,  exposed  for  sale,  and  endeavored  to 
sell,  a  frame  to  each  person  who  had  ordered 
a  picture.  He  called  upon  the  other  parties, 
and  made  no  attempt  to  sell  otherwise.  He 
bad  no  license  to  peddle  in  this  state.  Held, 
that  the  actions  stated  peddling  picture 
frames  without  a  license.  State  v.  Mont- 
gomery, 92  Me.  433,  437,  439,  43  Atl.  13. 

The  term  *'peddler,"  as  used  In  Acl; 
March  27,  1848,  forbidding  any  person  from 
selling  goods  as  a  peddler,  means  one  who 
goes  about  with  goods  making  sales;  and  It 
Is  not  a  violation  of  the  act  to  travel  from 
farm  to  farm  exchanging  the  goods  of  a  mer- 
chant for  farm  produce,  but  taking  orders 
for  goods  while  traveling  through  the  coun- 
try, and  afterwards  delivering  the  goods  and 
taking  pay.  Is  a  violation  of  the  statute. 
Commonwealth  t.  Edson,  2  Fa.  Ck>.  Ot  R. 
377,  379. 

All  Itinerant  persons  vending  lightning 
rods,  patent  rights,  or  territory  for  the  sale, 
use,  or  manufacture  of  patent  rights,  goods, 
wares,  merchandise,  clocks,  watches,  jewel- 
ry, gold,  silver,  or  plated  ware,  spectacles, 
drugs,  nostrums,  perfumery,  and  any  other 
thing  not  specially  exempt,  shall  be  deemed 
peddlers.  No  persons  shall  be  deemed  ped- 
dlers for  selling  tinware,  agricultural  imple- 
ments, sewing  machines,  portable  mills, 
books,  pamphlets,  papers,  meat,  stoneware, 
or  farm  or  garden  products,  nor  merchants 
nor  their  agents  for  selling  by  sample;  but 
nothing  herein  shall  exempt  Itinerant  per- 
sons selling  agricultural  Implements  from 
paying  license  under  the  law.  Ky.  St  1903, 
U  4216,  4218. 

Whoever,  except  itinerant  venders,  com- 
mercial travelers,  selling  agents,  or  dealers 
In  the  usual  course  of  business,  and  persons 
selling  by  sample  for  future  delivery,  goes 
from  town  to  town,  or  from  place  to  place  In 
the  same  town,  carrying  for  sale  or  expos- 
ing for  sale  goods,  wares,  and  merchandise, 
shall  be  deemed  a  hawker  or  peddler  with- 
in the  meaning  of  the  chaptcor  relating  to 
itinerant  merchants,  hawkers,  and  peddlers. 
Rev.  Laws  Mass.  1902,  p.  698,  c.  65,  f  13. 

A  person  going  from  town  to  town,  or 
from  place  to  place  in  the  same  town,  car- 
rying to  sell,  or  exposing  for  sale,  goods  com- 
posed In  whole  or  part  of  cotton,  linen, 
wool,  or  silk,  plated  or  gilded  ware,  Jewelry, 
patent  medicine,  or  a  compound  medicine  the 
composition  of  which  Is  kept  secret  from  the 
public,  watches  or  clocks,  which  are  the 
manufacture  of  this  state;  and  a  person  who 
transports  such  goods,  wares,  or  merchandise 


from  town  to  town,  or  who  comes  from  with- 
out the  state  Into  a  town  within  the  same, 
bringing  such  goods,  wares,  or  merchandise, 
and  in  a  town  to  which  he  transports  or 
brings  the  same  temporarily  exposes  such 
goods,  wares,  or  merchandise  for  sale  at  auc- 
tion or  otherwise,  at  a  public  or  private 
house,  store,  or  other  place — shall  be  deemed 
a  peddler.    V.  S.  1894,  4731* 

Assistant  to  peddler. 

One  who  travels  through  the  state  with 
an  unlicensed  peddler,  carrying  his  valises, 
and  assisting  him  in  making  sales,  and  re- 
ceiving therefor  payment  of  his  expenses,  Is 
a  ''peddler"  within  the  meaning  of  a  statute 
requiring  peddlers  to  have  a  license.  Keller 
V.  State,  26  South.  323,  324,  123  Ala«  94. 

Book  oaaTASser* 

Book  canvassers  who  solicit  subscrip- 
tions for  books  for  future  delivery  are  nei- 
ther hawkers  nor  peddlers.  Rawlings  v.  Vil- 
lage of  Cerro  Oordo,  32  111.  App.  215,  217; 
Emmons  v.  City  of  Lewlstown,  24  N.  B.  58, 
59,  182  III.  380,  8  L.  R.  A.  328,  22  Am.  St 
Rep.  540. 

Corporation* 

Under  the  statutes  a  peddler  is  a  nat- 
ural person,  who  Itinerates  for  trading  pur- 
poses, and  there  Is  no  authority  for  issuing 
or  enforcing  against  a  trading  corporation  an 
execution  for  a  special  tax  alleged  to  be  due 
by  It  as  a  peddler.  Bohannon  v.  Wrought- 
Iron  Range  Co.,  36  S.  B.  907,  111  Ga.  860. 
See,  also,  Commonwealth  v.  Morgan,  10  Pa. 
Co.  Ct.  R.  292. 

Oonimeroial  traveler  or  dnunmer. 

See    "Commercial    Traveler";     "Drum- 
mer." 

Deliverer  of  soods. 

Where  manufacturers  of  household  goods 
of  West  Virginia  sent  their  agents  Into  North 
Carolina  to  sell  goods  by  sample  on  the  In- 
stallment plan,  the  goods  to  be  delivered  to 
each  purchaser  by  the  agent  afterwards,  the 
fact  that  the  goods  were  to  be  delivered  by 
the  agent  does  not  make  him  liable  to  pay 
tax  as  a  peddler,  as  prescribed  by  Laws  N.  C. 
1889,  c.  216,  i  24.  In  re  Spain  (U.  6.)  47  Fed. 
208,  14  L.  R.  A«  97. 

Under  a  city  ordinance  which  provides 
that  any  person  who  shall  sell,  or  offer  for 
sale,  barter,  or  exchange,  any  goods  or  other 
articles  of  value,  in  any  street  or  alley  or 
other  public  place,  or  in  wagons  or  other  ve- 
hicles, or  at  private  or  public  houses,  shall 
be  deemed  a  peddler,  a  person  who  delivers 
goods  previously  sold  by  another  Is  not  a 
!  peddler.  City  of  Stuart  v.  Cunningham,  65 
.  N.  W.  311,  312,  88  Iowa,  191,  20  L.  R.  A,  430. 

I         A  person  whose  business  It  Is  to  make 
.  weekly  or  semlweekly  visits  to  his  custom- 
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ers,  to  solicit  orders  and  deliver  goods  pre- 
viously ordered,  is  neither  an  itinerant  nor  a 
peddler,  within  the  meaning  of  the  statute. 
Brenner  y.  Commonwealth,  9  Ky.  Law  Rep. 
289. 

It  is  not  a  violation  of  St  1846,  c.  244, 
S  1,  requiring  a  license  **from  every  hawker, 
peddler,  or  petty  chapman,  or  other  person 
going  from  town  to  town,  or  from  place  to 
place,  or  from  dwelling  house  to  dwelling  ! 
house  in  the  same  town,  either  on  foot  or  . 
with  one  or  more  horses,  or  otherwise  carry- 1 
ing  for  sale  or  exposing  to  sale  any  goods,"  I 
etc.,  for  an  agent  to  deliver  goods,  made  by 
his  principal  in  Boston,  to  traders  in  the 
country  who  had  previously  ordered  them 
from   his  principal,  nor  to  deliver,  at  the 
same  time  and  under  the  same  circumstan- 
ces, a  larger  quantity  of  the  same  goods  than 
they  had  previously  ordered.    Commonwealth 
V.  Ober,  66  Mass.  (12  Cush.)  493,  495. 

Und^  a  township  ordinance,  requiring 
"hawkers,  peddlers,  and  itinerant  venders  of 
merchandise"  to  take  out  a  license,  an  agent 
of  a  merchant  In  another  state,  who  takes 
orders  for  goods  in  the  township,  and  after- 
wards delivers  the  goods,  cannot  be  required 
to  take  out  a  license.  Hewson  v.  Inhabitants 
of  Englewood  Tp.,  27  Atl.  904,  905,  55  N.  J. 
Law  (26  Yroom)  522,  21  L.  R.  A.  786. 

One  who,  having  a  place  of  business  In 
another  town,  goes  about  delivering  goods  at 
the  houses  of  his  customers,  in  pursuance  of 
orders  previously  taken,  and  takes  orders  for 
future  delivery,  is  not  a  peddler,  within  the 
meaning  of  Laws  1883,  c.  465,  authorizing 
village  trustees  to  regulate  or  prevent  ped- 
dling in  the  streets.  Village  of  Stamford  v. 
Fisher,  85  N.  B.  500,  501,  140  N.  Y.  187,  af- 
firming 17  N.  Y.  Supp.  609,  610,  63  Hun,  123. 

Delivering  goods  to  those  who  had  pre- 
viously ordered  them  is  not  in  violation  of 
an  act  forbidding  hawking  and  peddling 
without  a  license;  but  carrying  goods  un- 
der cover  of  such  orders,  for  sale  whenever 
and  wherever  one  could  find  purchasers, 
without  regard  to  any  pre-existing  arrange- 
ment, is  a  violation  of  such  an  act  Com- 
monwealth T.  Edson,  2  Pa.  Co.  Ct  R.  877, 
379. 

The  mere  delivery  of  beer  in  bottles  on 
orders  sent  in  by  a  soliciting  agent  is  not  a 
**peddling,"  within  the  meaning  of  a  bor- 
ough ordinance  requiring  a  liquor  license  for 
"peddling  with  a  wagon."  Du  Boistown  v. 
Rochester  Brewing  Co.,  9  Pa.  Cb.  Ct  R.  442, 
443. 

An  agent  in  delivering  portraits  which 
his  principal  manufactured  under  contracts 
requiring  their  delivery  in  frames,  sold  the 
frames  to  the  portrait  buyers,  the  option  to 
purchase  being  given  them  by  the  contracts.  | 
He  did  not  sell  them  to  others  than  portrait , 
buyers,  or  go  anywhere  to  sell  them  except  | 


where  he  had  to  deliver  portraits.  Held, 
that  he  was  not  within  Act  1893,  requiring 
"hawkers  and  peddlers"  of  goods  to  pay  a 
license  fee.  State  v.  Coop,  80  S.  B.  609,  62 
S.  C.  508,  41  L.  R.  A.  501. 

Iiishtnins  rod  asent. 

A  lightning  rod  agent  who  sells  no  rods 
without  putting  them  up,  and  who  charges 
by  the  foot  for  his  work  in  putting  up  the 
rods  or  repairing  them.  Is  not  a  peddler,  sub- 
ject to  pay  the  license  required  by  Code,  f 
533,  from  those  who  peddle.  Bzell  T.  Thrash- 
er, 76  Ga.  817,  819. 

A  lightning  rod  man  Is  a  peddler,  and  his 
occupation  a  privilege  which,  under  Acts 
1873,  S  46,  cannot  be  exercised  without  a-  li- 
cense.   State  V.  Wilson,  70  Tenn.  (2  Lea)  28. 

Farmer  retailing  erops. 

Farmers  who  sell  products  raised  on 
their  own  farms  by  driving  through  the 
streets  of  a  city  and  stopping  at  such  times 
and  places  as  their  business  and  customers 
require  are  not  hawkers  and  peddlers,  with- 
in the  meaning  of  an  ordinance  requiring  a 
license  for  hawking  and  peddling.  Borough 
of  Lansford  v.  Wertman,  18  Pa.  Co.  Ct  R. 
469,  470;  Commonwealth  v.  Gardner,  19  Atl. 
550,  551,  133  Pa.  284.  7  L.  R.  A.  666,  19 
Am.  St  Rep.  645,  25  Wkly.  Notes  Cas.  462; 
Roy  V.  Schuff,  24  South.  788,  789,  51  La.  Ann. 
86. 

Mode  of  eoiiTeyaaoe. 

Hawkers,  peddlers,  or  petty  chapmen  are 
defined  to  be  persons  traveling  from  town  to 
town  with  goods  and  merchandise.  The 
manner  of  traveling,  whether  on  foot  or 
horseback,  in  wagons,  carts,  sleighs,  or  canal 
boats,  does  not  enter  into  the  definition. 
They  are  considered  hawkers,  peddlers,  and 
petty  chapmen  when  they  travel  from  town 
to  town  with  goods  or  merchandise  for  sale, 
without  regard  to  the  mode  of  conveyance. 
Nor  is  it  of  the  slightest  consequence  wheth- 
er the  conveyance  or  vehicle  is  drawn  by 
horses,  mules,  oxen,  or  steam  propeller. 
Fisher  v.  Patterson,  13  Pa.  (1  Harris)  336, 
338;  The  Stella  Block  y.  Parish  of  Richland, 
26  La.  Ann.  642;  Cole  T.  Randolph,  81  La. 
Ann.  535,  537. 

Ownership  of  ffoods. 

One  who  carries  around  goods  ftx>m  door 
to  door  and  sells  them  is  a  peddler,  with- 
in the  license  laws,  whether  the  goods  be- 
long to  him,  or  to  another  who  employs 
him  to  sell  upon  a  salary.  In  re  Wilson, 
19  D.  C.  341,  349,  12  L.  a  A.  624;  Dis- 
trict of  Columbia  v.  Wilson,  19  Wash.  Law 
Rep.  337;  State  v.  Smithson,  17  S.  W.  221. 
222,  106  Mo.  149;  Commonwealth  v.  Gardner, 
19  Atl.  550,  551,  133  Pa.  284,  7  L.  R.  A.  666, 
19  Am.  St  Rep.  645,  25  Wkly.  Notes  Cas. 
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462;   Commonwealth  T.  Morgan,  10  Pa.  Cow 
Gt  R.292. 

Peratanent  stand* 

A  person  wbo  occupies  a  store  or  other 
permanent  stand,  and  does  not  travel  from 
place  to  place  offering  bis  goods  for  sale,  is 
not  a  hawker  gt  peddler.  Gould  v.  City  of 
Atlanta,  55  Ga.  678,  687;  Dellsle  v.  City  of 
Danville,  36  111.  App.  659, 602;  State  t.  Hodg- 
don,  41  Vt  139,  141. 

A  person  who  rented  a  vacant  lot  In  the 
city,  and  erected  thereon  a  large  tent  with 
numerous  stands  and  benches,  and  gave  free 
exhibitions.  In  which  he  frequently  extolled 
the  merits  of  bis  goods,  and  sold  medicines 
and  such  like  from  stock  In  his  tent,  but 
neither  made  nor  solicited  sales  outside  of 
the  tent,  was  not  subject  to  Sess.  Acts  1880- 
87,  p.  37,  f  5,  subd.  18,  requiring  peddlers  of 
medicines  to  have  a  license.  Randolph  y. 
Yellowstone  Kit«  8  South.  706^  707,  88  Ala. 
471. 

Sale  at  anotlon. 

Under  Gen.  St  c  81,  f  2,  providing  that 
any  person  going  from  town  to  town  or  from 
place  to  place  in  the  same  town,  either  on 
foot  or  otherwise,  carrying  to  sell  or  exposing 
for  sale  certain  goods,  shall  be  deemed  a 
peddler,  one  transporting  from  town  to  town 
the  kind  of  goods  mentioned,  and  temporarily 
exposing  them  for  sale  at  auction  and  other- 
wise, was  a  peddler.  Stat«  r.  Hodgdon,  41 
Vt  189,  141. 

Sales  to  dealers. 

One  who,  as  agent  for  a  wholesale  coii> 
fectioner,  makes  regular  periodical  trips 
through  certain  towns,  with  a  wagon  loaded 
with  packages  of  candy,  calling  on  retail 
dealers  only,  taking  orders  and  filling  them 
from  the  wagon  if  be  can,  otherwise  booking 
them  to  be  filled  by  a  subsequent  delivery,  is 
not  a  peddlef,  within  Pub.  Acts  1893,  p.  271, 
c  121,  entitled  "An  act  concerning  sales  of 
merchandise  by  itinerant  peddlers,*'  and  pro- 
viding for  licensing  persons  to  engage  In  the 
business  of  auctioneer,  peddler,  or  hawker, 
or  as  traveling  itinerant  purchaser  of  second- 
hand goods;  the  statute  contemplating  the 
licensing  of  transient  business  for  a  brief 
period  and  only  applying  to  small  sales. 
State  T.  Fetterer,  82  Atl.  894,  895,  65  Conn. 
287. 

Though  Ky.  St  f  4216,  provides  that  all 
itinerant  persons  vending  anything  not  spe- 
cially exempt  shall  be  deemed  peddlers,  sales 
to  merchants  for  the  purposes  of  resale  were 
not  contemplated  by  the  statute,  but  only 
sales  directly  to  the  public.  Standard  Oil  Co. 
V.  Commonwealth,  66  S.  W.  8,  9,  107  Ky. 
606. 

Sales  am  InstaUment  plan. 

One  who  goes  from  house  to  house  with 
articles  of  commerce,  there  offering  them  for 


sale  on  the  installment  plan,  and  delivering 
them  as  sold,  is  engaged  In  peddling.  City 
of  South  Bend  v.  Martin,  41  N.  B.  315,  317, 
142  Ind.  81,  29  L.  R.  A.  631;  Commonwealth 
V.  Harmel,  30  Atl.  1036,  1037,  166  Pa.  89, 
27  L.  R.  A.  388,  36  Wkly.  Notes  Cas.  1. 

One  whose  business  consists  in  going 
from  house  to  house  with  rugs,  making  con- 

I  tracts  of  leasing  at  a  stipulated  amount  week- 
ly, the  title  passing  to  the  party  renting 
when  the  whole  amount  of  the  rental  is  paid, 
is  a  peddler  within  the  meaning  of  the  ordi- 

I  nance  requiring  peddlers  to  have  a  license. 

!  People  T.  Sawyer,  64  N.  W.  333,  106  Mich. 
428. 

Sales  liy  order  or  sample. 

A  solicitor  employed  by  a  mercantile 
establishment  to  call  on  citizens  and  solicit 
orders  for  goods  kept  for  sale  by  it,  and 
who  usually  carries  samples,  is  not  a  ped- 
dler virlthin  the  meaning  of  an  ordinance  im- 
posing a  fine  for  hawking  and  peddling  goods 
without  a  license,  though  so  declared  by  it 
City  of  Davenport  v.  Rice,  39  N.  W.  191,  192. 
75  Iowa,  74,  9  Am.  St  Rep.  454;  Kimmel  v. 
City  of  Americus,  31  S.  E.  623,  625,  105  Ga. 
694;  Clements  v.  Town  of  Casper,  85  Pac. 
472,  474,  4  Wyo.  494;  City  of  Brookfleld  v. 
Kitchen,  68  S.  W.  825,  826,  163  Mo.  546; 
Village  of  Cerra  Gordo  v.  Rawlings,  25  N. 
B.  1006,  1007,  135  111.  36;  Hewson  v.  Inhabit- 
ants of  Township  of  Englewood,  27  Atl.  904, 
906,  55  N.  J.  Law,  622,  21  L.  R.  A.  736. 

Canvassing  or  taking  orders  for  books, 
pictures,  etc.,  is  not  peddling,  within  the 
meaning  of  a  statute  authorizing  municipal 
corporations  to  license  or  prohibit  the  same, 
and  persons  so  occupied  are  not  peddlers. 
Rawlings  v.  Village  of  Cerro  Gordo,  32  111. 
App.  215,  217  (quoting  Bout.  Law  Diet; 
Webst  Diet). 

One  who  goes  about  monthly  from  house 
to  house  In  a  village  delivering  goods  pre- 
viously ordered,  and  at  the  same  time  taking 
orders  for  future  delivery,  but  does  not 
expose  his  goods  for  sale  on  the  streets,  is 
not  engaged  in  peddling  in  the  streets  within 
the  meaning  of  Laws  1883,  c.  465,  authoriz- 
ing village  trustees  to  regulate  peddling  on 
the  public  streets.  Village  of  Stamford  v. 
Fisher.  17  N.  Y.  Supp.  609,  610,  43  N.  Y.  St 
Rep.  864,  869. 

"Peddling"  has  been  defined  In  State 
V.  Lee,  113  N.  C.  681,  18  S.  E.  713,  37  Am. 
St  Rep.  &i9,  as  the  occupation  of  an  itinerant 
vender  of  goods  who  sells  and  delivers  the 
identical  goods  he  carries  with  him,  and 
not  the  business  of  selling  by  sample  and 
taking  orders  for  goods  to  be  thereafter  de- 
livered, and  to  be  paid  for  wholly  or  in  part 
upon  their  subsequent  delivery.  State  v. 
Ninestein,  43  S.  EL  936,  938,  132  N.  C.  1039 
(citing  State  v.  Frank,  180  N.  0.  724,  41  S. 
B.  786,  89  Am.  St  Rep.  886). 


PEDDLER 


,5206 


PEDDLEB 


One  selling  personal  property  by  sample, 
taking  orders  for  future  delivery,  to  be  paid 
for  only  on  such  delivery,  and  who  does  not 
deliver  the  goods  sold,  is  a  drummer,  as 
contradistinguished  from  a  peddler.  Emert 
y.  Missouri,  156  U.  S.  286,  15  Sup.  Ct  867, 
39  U  Ed.  430;  State  v.  Emert,  103  Mo.  241, 
15  S.  W.  81,  11  L.  B.  A.  219,  23  Am.  St  Bep. 
S74.  A  peddler  Is  an  itinerant  vender  of 
goods,  who  sells  and  delivers  the  Identical 
goods  carried  with  him.  He  who  sells  by 
snmple,  taking  orders  for  goods  for  future 
delivery,  to  be  paid  for  wholly  or  in  part  on 
subsequent  delivery,  is  not  a  peddler.  It 
has  never  been  understood,  either  by  the 
profession  or  the  people,  that  one  who  is 
ordinarily  styled  a  drummer — ^that  is,  one 
who  sells  to  retail  dealers  or  others  by  sam- 
ple— is  either  a  hawker  or  peddler.  Potts 
V.  State  (Tex.)  74  S.  W.  31,  33  (ciUng  Em- 
mons v.  City  of  Lewistown,  132  111.  380,  24 
N.  B.  58,8L.B.A.328,22  Am.  St  Bep. 
540). 

A  person  who  has  a  store  and  travels 
through  the  adjoining  country  soliciting  or- 
ders, which  he  afterwards  fills,  is  not  a  ped- 
dler, within  the  meaning  of  Act  April  10, 
18G9  (P.  L.  p.  835),  prohibiting  sales  without 
a  license  by  "a  hawker  or  peddler  or  travel- 
ing merchant"  Commonwealth  r.  Elchen- 
burg,  140  Pa.  158,  21  Atl.  258;  Common- 
wealth v.  Horn,  12  Pa.  Co.  Ct  R.  284,  285; 
Horn  T.  Commonwealth,  2  Pa.  Dist  R.  176. 

One  who  goes  from  house  to  house  with 
samples  of  goods  or  merchandise,  soliciting 
orders  from  persons  not  dealers,  for  future 
delivery,  is  a  peddler,  within  the  meaning 
of  Rev.  St  1881,  §  8106,  subd.  23.  Graffty 
V.  City  of  Rushville,  8  N.  B.  609,  611,  107 
lud.  502,  57  Am.  Rep.  128. 

An  ordinance  requiring  peddlers  to  have 
a  license  does  not  apply  to  the  traveling 
agents  of  wholesale  houses,  who  sell  goods 
by  sample,  and  do  not  deliver  them.  City  of 
Olney  v.  Todd,  47  111.  App.  439,  440;  City  of 
Kansas  v.  Collins,  8  Pac.  865,  866,  84  Kan. 
484;  McClelland  v.  City  of  Marietta,  22  S. 
B.  829,  96  Ga.  749;  Commonwealth  v.  Jones, 
70  Ky.  (7  Bush)  502,  503;  Burbank  v.  Mc- 
DuflTee,  65  Me.  135,  136;  Ex  parte  Taylor,  58 
Miss.  478,  481,  38  Am.  Bep.  336;  State  v. 
Wells.  46  Ati.  143,  144,  69  N.  H.  424,  48  L. 
B.  A.  99  (citing  (Commonwealth  v.  Ober,  66 
Mass.  [12  Cush.]  493,  495);  State  v.  Fetterer, 
32  Atl.  394,  895,  65  Conn.  287. 

Taking  orders  for  goods  to  be  manufac- 
tured is  not  peddling,  within  the  meaning  of 
a  town  ordinance  requiring  peddlers  to  take 
out  a  license.  Incorporated  Town  of  Spencer 
V.  Whiting,  28  N.  W.  13,  14,  68  Iowa,  678. 

One  who  goes  about  a  village  carrying 
samples  and  taking  orders  for  a  nonresident 
firm  is  not  a  hawker  or  peddle.  Emmons 
▼.  City  of  Lewistown,  24  N.  B.  58,  59,  132 


III.  380,  8  L.  R.  A.  328,  22  Am.  St  Rep.  540; 
Village  of  Cerro  Gordo  v.  Rawlings,  25  N. 
K  1006,  1007,  135  III.  36,  affirming  Rawlings 
T.  Village  of  Cerro  Gordo,  82  111.  App.  215, 
217. 

A  salesman  who  goes  from  house  to 
house,  carrying  with  him  a  sample  stove,  and 
who  takes  orders  for  stoves  that  are  filled 
by  the  subsequent  delivery  of  stoves  other 
than  the  one  carried  as  a  sample,  is  not  a 
peddler.  Ballou  v.  State,  6  South.  393,  87 
Ala.  144;  State  v.  Lee,  18  S.  E.  713,  714,  113 
N.  C.  681,  87  Am.  St  Rep.  649;  State  v. 
Gibbs,  20  a  E.  172,  173,  115  N.  C.  700; 
Wrought-Iron  Range  Co.  t.  Carver,  24  S. 
B.  852,  853,  118  N.  C.  328. 

A  peddler  is  one  who  itinerates  for  trad- 
ing purposes,  and  his  employer,  though  own- 
ing the  goods,  team,  and  vehicle,  will  not 
be  deemed  a  peddler,  and  will  not  be  re- 
quired to  obtain  a  license  nor  be  subjected  to 
any  penalty  or  forfeiture  for  failing  to  do 
so;  and  one  who  goes  from  place  to  i>lace 
with  a  sample  stove  carried  upon  a  wagon, 
which  is  exhibited  as  a  sample,  and  who 
procures  orders  which  his  employer  after- 
wards fills  by  delivering  through  other 
agents,  will  be  deemed  a  peddler.  Wrought 
Iron  Range  Co.  v.  Johnson,  11  S.  B.  233,  234, 
84  Ga.  754,  8  L.  R.  A.  278. 

The  term  "peddler  or  hawker^  in  a  vil- 
lage ordinance  requiring  the  licensing  of 
peddlers  or  hawkers,  does  not  include  a  non- 
resident merchant  tailor  exhibiting  samples 
of  cloth  and  taking  orders  for  suits  of  cloth- 
ing to  be  made  and  delivered  afterward. 
Radebaugh  v.  Plain  City,  11  Ohio  Dec.  612. 

Soliciting  orders  and  taking  measure- 
ments for  the  making  of  shirts  is  not  a  vio- 
lation of  a  city  ordinance  which  prohibits 
selling,  offering  for  sale,  bartering,  or  ex- 
changing any  goods,  wares,  merchandise,  or 
other  articles  of  value  withgut  a  license. 
City  of  Elgin  y.  Plcard,  24  111.  App.  840. 

When  one  person  travels  through  the 
country  as  an  itinerant  exhibiting  samples 
of  goods  and  taking  orders  for  goods  of  like 
character,  and  another  follows  in  his  wake 
delivering  the  goods  thus  sold,  both  should 
be  regarded  as  peddlers,  when  it  appears  that 
the  business  was  thus  conducted  in  pursu- 
ance of  a  scheme  to  avoid  the  Georgia  law 
requiring  peddlers  to  register  and  pay  taxea 
Duncan  v.  State,  30  S.  E.  755,  105  Ga.  457. 

The  salesman  of  a  dry  goods  merchant 
in  an  adjoining  county  went  from  house  to 
house  in  a  buggy,  carrying  trunks  and  boxes 
containing  samples  of  notions,  dry  goods,  and 
clothing,  for  which  he  secured  orders,  and 
forwarded  them  to  the  store.  The  goods 
were  shipped  to  the  purchasers  in  care  of 
the  salesman,  and  were  delivered  by  him 
without  the  use  of  a  buggy,  cart,  or  wagon. 
Held,  that  the  salesman  was  a  peddler  with- 
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in  Act  1899,  c.  11.  §  25,  imposing  a  license 
tax  on  peddlers,  and  defining  peddlers  as  any 
person  carrying  a  wagon,  part,  or  bnggy  for 
the  purpose  of  exhibiting  or  dellTering  any 
wares  or  merchandise.  State  r.  Franks,  87 
&  E.  70,  127  N.  O.  610. 

A  person  who  traveled  on  foot  making 
sale  by  sample,  and  afterwards  delivering 
the  goods,  traveling  on  foot,  not  using  a 
wagon,  cart,  or  buggy  in  any  manner,  is  not 
a  peddler  within  the  moaning  of  the  statute. 
State  V.  Frank,  41  S.  E.  785,  130  N.  0.  724; 
89  Am.  St  Rep.  885. 

A  person  who  has  a  store  and  travels 
through  the  adjoining  country  soliciting  or- 
ders, which  he  afterwards  fills,  is  not  a  ped- 
dler within  the  meaning  of  Act  April  10, 
1869,  prohibiting  sales  without  a  license  by  a 
peddler  or  traveling  merchant.  Common- 
wealth y.  Elchenberg,  21  Aa  258,  259,  140 
Pa.  168. 

The  term  '*peddlers"  in  a  municipal  or- 
dinance licensing  peddlers  Includes  a  person 
who  brings  a  small  stock  of  merchandise  to 
a  city,  which  be  deposits  at  his  boarding 
house,  and  solicits  orders  from  house  to 
house,  carrying  samples  with  him,  selling  on 
the  installment  plan,  and  subsequently  de- 
livering the  goods,  if  he  does  not  have  them 
with  him,  from  his  boarding  house.  McDer- 
mott  y.  City  of  Lewlstown,  92  111.  App.  474, 
475. 

Sales  to  reffiiUtr  eustomers. 

Butchers,  who  deliver  meat  to  their  cus- 
tomers from  a  wagon  to  fill  orders  previously 
given,  and  also  sell  meat  from  said  wagon  to 
persons  who  have  not  previously  ordered  it, 
and  whose  driver  is  in  the  habit  of  going  to 
houses  and  soliciting  the  inmates  to  buy 
when  they  do  not  see  the  wagon  and  come 
out  on  the  street,  are  peddlers,  though  they 
only  sell  meat  to  regular  customers.  Davis 
V.  City  of  Macon,  64  Ga.  128,  186,  37  Am. 
Rep.  60;  City  of  Duluth  v.  Krupp,  49  N.  W. 
235,  236,  46  Minn.  435;  Village  of  Ballston 
Spa  V.  Markham,  11  N.  Y.  Supp.  826,  827,  58 
Hun.  238;  Borough  of  Elizabeth  v.  Braum, 
17  Pa.  Co.  Ct  R.  257,  258. 

A  milk  dealer,  who  sells  milk  from  door 
to  door,  Is  a  peddler,  although  he  has  regular 
customers.  City  of  Chicago  y.  Bartee,  100 
111.  57,  61. 

Single  sale. 

A  single  sale  does  not  amount  to  a  vio- 
lation of  the  law  against  hawking  and  ped- 
dling without  a  license.  The  act  requires 
that  there  should  be  a  system,  and  that  ac- 
cused should  go  into  It  as  a  business.  In- 
corporated Town  of  Spencer  v.  Whiting,  28 
N.  W.  18.  14,  68  Iowa,  678;  Commonwealth 
V.  Edson,  2  Pa.  Co.  Ct.  R.  377;  State  v. 
Belcher  (8.  C.)  1  McMul.  40,  42;  In  re  Hous- 
ton (U.  S.)  47  Fed.  539,  541, 14  L.  R.  A.  719. 


The  fact  that  a  drummer  makes  a  sin- 
gle sale  and  delivery  from  his  samples  does 
not  make  him  a  hawker  or  peddler.  City  of 
Kansas  y.  Collins,  8  Pac.  865,  866,  34  Kan. 
434. 

Going  from  place  to  place  to  solicit  by 
sample  and  fill  orders  for  sewing  machines 
is  not  a  violation  of  Gen.  St  c.  50,  i  27, 
forbidding  unlicensed  hawking  and  peddling, 
although  occasionally  an  order  was  filled  by 
delivery  of  the  sample.  Commonwealth  y. 
Famum,  114  Mass.  267,  270. 

Under  Rev.  St  f  7211,  declaring  any 
person  who  deals  in  goods  by  going  from 
place  to  place  to  sell  the  same  to  be  a  ped- 
dler, one  who,  as  agent  of  an  establishment 
located  in  another  state,  takes  one  of  the 
harrows  which  it  has  shipped  into  the  state 
to  an  agent,  and  goes  through  the  country 
with  it,  sometimes  selling  the  single  harrow 
outright,  at  other  times  taking  a  written 
order  and  then  delivering  the  one  with  him, 
and  at  other  times  taking  a  written  order 
and  then  going  back  to  the  agent  to  whom 
they  had  been  shipped  for  one,  is  a  peddler. 
State  y.  Snoddy,  81  S.  W.  36,  128  Mo.  623. 

A  person  who  solicits  orders,  by  sample, 
for  sewing  machines  and  their  parts  and  at- 
tachments, for  a  foreign  sewing-machine 
company  which  has  a  store  and  stock  of 
goods  in  the  state,  from  which  such  orders 
are  filled,  is  not  a  hawker  or  peddler,  though 
he  occasionally  sells  a  sample  machine  out 
of  his  wagon.  State  y.  Moorehead,  20  S.  E. 
544,  645,  42  &  C.  211,  26  L.  R.  A.  585,  46 
Am.  St  Rep.  719;  Alexander  v.  Greenville 
County,  27  S.  B.  469,  49  S.  0.  627. 

PEDIGREL 

The  term  "pedigree**  means  'the  lineage, 
descent  or  succession  of  families.*'  It  em- 
braces "not  only  descent  and  relationship,  but 
also  the  facts  of  birth,  marriage,  and  death, 
and  the  time  when  these  events  happened.'* 
Pedigree  may  be  proved  by  reputation  or 
hearsay.  Swlnk  v.  French,  79  Tenn.  (11  Lea) 
78,  80,  42  Am.  Rep.  277;  American  Life  Ins. 
&  Trust  Co.  y.  Rosenagle,  77  Pa.  (27  P.  F. 
Smith)  507,  616;  Hammond  v.  Noble,  57  Vt 
193,  203  (citing  Whart  Ev.  i  208);  In  re 
Hurlburt's  Estate,  36  Ati.  77,  68  Vt  366,  35 
L.  R.  A.  794;  Stein  y.  Bowman,  38  U.  S. 
a3  Pet)  220,  10  L.  Ed.  129;  People  v.  Koer- 
ner,  48  N.  E.  730.  786,  164  N.  Y.  355;  Young 
V.  Shulenberg,  59  N.  B.  135,  136,  165  N.  Y. 
385,  80  Am.  St.  Rep.  730;  Terwilliger  v.  In- 
dustrial Ben.  Ass'n,  31  N.  Y.  Supp.  938,  940, 
83  Hun,  320;  Washington  y.  New  York  City 
Sav.  Bank,  63  N.  E.  831,  833,  171  N.  Y.  166, 
89  Am.  St  Rep.  800;  Putnam  v.  Lincoln  Safe 
Deposit  Co.,  83  N.  Y.  Supp.  1091,  1093,  87 
App.  Dlv.  13;  Mutual  Life  Ins.  (3o.  v.  Blodg- 
ett,  27  S.  W.  286,  291,  8  Tex,  Civ.  App.  46; 
Collins  y.  Grantham,  12  Ind.  440,  442;   Hen- 
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derson  t.  Cargill,  31  Miss.  367,  418.  But  the 
term  does  not  include  cases  where  the  mar- 
riage is  to  be  shown  as  a  substantive  inde- 
pendent fact.  Overseers  of  Westfield  v. 
Overseers  of  Warren,  8  N.  J,  Law  (3  Halst) 
249,  251. 

Pedigree  includes  facts  of  birth,  mar- 
riage, and  death,  and  the  times  when  these 
events  happened,  but  such  facts  do  not  of 
themselves  constitute  pedigree;  and  a  case 
in  which  the  age  of  an  individual  Is  the  is- 
sue to  be  determined  Is  not  a  case  of  pedi- 
gree, within  the  meaning  of  Code  Civ.  Proc. 
1 1870,  pt  4,  providing  that  entries  in  Family 
Bibles,  etc.,  are  admissible  as  evidence  of 
pedigree.  People  v.  Mayne,  50  Pac.  654, 
655,  118  Gal.  516,  62  Am.  St  Rep.  256. 

The  term  ••pedigree,"  within  the  rule  that 
questions  of  pedigree  and  ancestry  may  be 
proven  by  general  reputation,  is  not  limited 
to  the  pedigree  or  ancestry  of  the  human 
race,  but  is  equally  applicable  whether  the 
question  concerns  horses,  cattle,  dogs,  or  men. 
Citizens'  Rapid  Transit  Co.  v.  Dew,  45  S.  W. 
790,  100  Tenn.  817,  40  L.  R.  A.  618,  66  Am. 
St  Rep.  754. 

PEEP-ABO. 

A  statement  in  ft  letter  ftddressed  by  ft 
man  to  the  wife  of  another,  that  she  had 
played  "peep-abo"  with  him  long  enough, 
meant  that  she  had  acted  llbidlnously  to- 
wards him,  and  Invited  him  to  an  adulterous 
intercourse  and  connection  with  her,  and 
sought  opportunities  to  effect  it  State  T. 
Avery,  7  Conn.  266,  268,  18  Am.  Dec.  105. 

PEN. 

To  ••pen'*  means  to  confine  In  ft  small 
inclosure  or  narrow  place.  This  need  not 
necessarily  be  done  by  means  of  an  artificial 
structure,  but  may  also  be  done  by  means  of 
or  through  the  agency  of  men  and  dogs, 
either  alone  or  in  conjunction  with  natural 
or  artificial  barriers  of  an  inanimate  nature; 
and  is  so  used  in  Pen.  Code,  §  874,  as  amend- 
ed March  3,  1893,  making  it  a  misdemeanor 
to  keep  sheep  penned  or  corralled  on  the 
border  of  a  stream.  People  r.  Borda,  88 
Pac  1110,  1112,  105  Cat  636. 

PENAL 

••In  the  municipal  law  of  England  and 
America  the  words  •penar  and  •penalty' 
have  been  used  in  various  senses.  Strictly 
and  primarily  they  denote  punishment  Impos- 
ed and  enforced  by  the  state  for  a  crime  or 
offense  against  its  laws,  but  they  are  also 
commonly  used  as  Including  any  extraor- 
dinary liability  to  which  the  law  subjects 
a  wrongdoer  in  favor  of  the  person  wronged, 
not  limited  to  the  damages  suffered.    They 


are  so  elastic  In  meaning  as  even  to  be 
familiarly  applied  to  cases  of  private  con- 
tracts wholly  Independent  of  statutes,  as 
when  we  speak  of  the  penalty  of  ft  bond." 
Kilton  V.  Providence  Tool  Co.,  48  Atl.  1039, 
1042,  22  R.  I.  605;  American  Credit  Indem- 
nity Co.  V.  Ellis,  59  N.  E.  679,  682,  156  Ind. 
212;  Blum  v.  Widdlcomb  (U.  S.)  90  Fed. 
220,  221;  Plumb  v.  Griffin,  50  AU.  1,  2, 
74  Conn.  132  (citing  Le  Forrest  v.  Tolman, 
117  Mass.  109,  19  Am.  Rep.  400). 

PENAL  ACTION. 

Action  at   common   law  distinguished, 
see  ••Common-Law  Action." 

A  penal  action  is  ftn  action  on  a  stat- 
ute which  gives  a  certain  penalty  to  be 
recovered  by  any  person  who  will  sue  for 
the  same.    In  re  Barker,  56  Vt  14,  20. 

A  penal  action  is  one  allowed  in  pursu- 
ance of  Justice  under  particular  laws.  If 
no  special  ofilcer  is  authorized  to  be  the 
plaintiff  therein,  the  state,  or  the  Governor, 
or  the  Attorney  General,  or  the  Solicitor  Gen- 
eral may  be  the  plaintiff.  Code,  i  3254; 
Western  Union  Tel.  Co.  y.  Taylor,  84  Ga. 
408,  418,  11  S.  E.  396,  8  L.  R.  A.  189. 

A  penal  action  is  one  allowed  in  pursu- 
ance of  public  justice  under  particular  laws. 
CiT.  Code  Ga.  1895,  f  4933. 

An  action  for  libel  or  slander  is  in  the 
nature  of  a  penal  action,  so  that  on  motions 
for  a  new  trial  the  same  rules  are  applica- 
ble to  both.  Bailey  y.  Dean  (N.  Y.)  5  Barb. 
297,  303. 

An  action  by  a  creditor  of  an  Insolvent 
corporation  against  its  officers  under  Gen. 
St  1889,  f  406,  making  the  officers  of  a 
bank  liable  for  the  amount  of  deposits  re- 
ceived after  insolvency  known  to  them,  or 
that  should  have  been  known,  is  a  penal 
action.  Ashley  v.  Frame,  45  Pac.  927,  928, 
4  Kan.  App.  265. 

Pub.  St  c  99,  f  1,  authorizing  ft  third 
person  to  recover  treble  the  value  of  money 
lost  by  gaming,  is  a  penal  suit  Cole  r. 
Groves,  134  Mass.  471,  472. 

Proceedings  for  the  recovery  of  fines 
for  the  violation  of  borough  or  city  ordi- 
nances, are  not  summary  proceedings,  but 
are  properly  of  a  clvU  nature,  and  must  be 
regulated  and  decided  by  rules  applicable 
to  civil  suits,  although,  l>eing  penal  in  their 
character,  some  of  the  principles  relative  to 
summary  proceedings  are  applicable  to  them. 
City  of  Philadelphia  v.  Duncan  (Pa.)  4  Phlla. 
145, 147, 17  Leg.  Int  373. 

A  suit  by  the  United  States  under  the 
contract  labor  act  of  February  26,  1885  [U. 
S.  Comp.  St  1901,  p.  1290],  brought  to  re- 
cover ft  penalty,  is  not  a  penal  action,  but 
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a  dTil  suit    Moller  v.  United  States  (U.  S.) 
57  Fed.  490,  495,  6  O.  C.  A.  459. 

PENAI.  BOND. 

A  "peDal  bond"  conditioned  to  do  a 
collateral  thing  is  said  by  Prof.  Minor  in 
his  Institutes  (vol.  3,  p.  355),  to  be  '*a 
bond  promising  to  pay  a  named  sum  of  mon- 
ey, with  a  condition  underwritten  that,  if  a 
stipulated  collateral  thing,  something  other 
than  the  payment  of  money,  be  done  or  omit- 
ted, the  obligation  shall  be  void."  In  this 
case  also,  as  in  the  case  of  the  bond  with 
condition  to  pay  money,  the  common  law 
holds  the  whole  penalty  to  be  forfeited  if 
the  condition  be  not  observed  in  every  par- 
ticular, however  trivial;  but,  the  court  of 
equity  having  interposed  upon  the  same  prin- 
ciple as  before  to  compel  the  obligee  to 
accept  a  suitable  compensation  in  damages 
in  satisfaction  of  the  bond.  It  was  provided 
by  St  8  &  9  Wm.  Ill,  c.  11,  A.  D.  1697, 
in  terms  which  the  Virginia  statute  sub- 
stantially reproduces,  that  a  Jury  shall  as- 
certain the  damages  sustained  by  reason  of 
the  breaches  alleged,  and  judgment  shall 
be  entered  for  the  penalty,  to  be  discharged 
by  the  payment  of  the  damages  so  ascer- 
tained, and  such  further  sums  as  may  be 
afterwards  assessed  or  be  foimd  due  on  a 
scire  facias  assigning  a  further  breach.  Bum- 
Bide  V.  Wand,  71  S.  W.  337,  347,  170  Mo.  531, 
62  L.  R.  A.  427. 

No  set  form  of  words  la  necessary  to 
make  a  *'penal  bond,"  and  an  agreement 
between  a  husband  and  wife,  on  their  sepa- 
rating, whereby  the  husband  bound  himself 
to  pay  the  wife  a  certain  monthly  sum  so 
long  as  she  maintained  good  behavior  and 
should  not  remarry,  "and  this  I  bind  my- 
self to  do  under  a  penalty  of  five  thousand 
dollars,  to  be  recovered  by  her  in  any  court 
of  law,"  etc.,  was  held  a  penal  bond.  Carey 
V.  Mackey,  20  Atl.  84,  85,  82  Me.  516,  9  L.  B. 
A.  113,  17  Am.  St  Bep.  500. 

PENAI.  OIiAUSE. 

A  penal  clause  in  a  contract  la  consider- 
ed by  the  law  in  the  nature  of  compensation 
for  damages  which  the  creditor  sustains  by 
the  nonexecutlon  of  the  principal  obliga- 
tion. Such  a  clause  is  defined  by  the  Code 
to  be  a  secondary  obligation  entered  into 
for  the  purpose  of  enforcing  the  performance 
of  a  primary  obligation,  but,  the  penalty  be- 
ing stipulated  merely  to  enforce  the  perform- 
ance of  the  principal  obligation,  it  is  not 
incurred,  although  the  principal  obligation 
be  not  performed,  if  there  be  a  lawful  ex- 
cuse for  its  nonperformance.  J.  G.  Wagner 
Co.  V.  City  of  Monroe,  52  La.  Ann.  2132, 
21^9,  28  South.  229. 

A  penal  clause  is  a  secondary  obliga- 
tion entered  into  for  the  purpose  of  enfor- 


cing the  performance  of  a  primary  obliga- 
tion.   Civ.  Code  La.  1900,  art  2117. 

PENAL  INSTITUTIONS. 

Laws  1888,  c.  586,  prohibiting  the  use 
of  motive  power  machinery  for  manufactur- 
ing purposes  in  any  of  the  "penal  institu- 
tions of  the  state,"  and  the  employment  of 
convicts  therein  at  certain  labor,  should  be 
construed  to  mean  only  the  state  prisons, 
and  such  other  prisons  and  reformatories 
as  are  constructed  by  the  state,  and  at  its 
expense,  and  to  exclude  all  county  Jails  and 
penitentiaries  erected  and  maintained  at  lo- 
cal county  expense,  and  governed  by  local, 
and  not  state,  officers.  Bronk  T.  Blley,  2 
N.  Y.  Supp.  206,  270. 

PENAL  JUDGMENTS. 

Bev.  St  c.  81,  p.  413,  provides  two 
modes  for  the  removal  of  Judgments  from 
the  district  to  the  supreme  court — by  appeal 
and  writ  of  error.  Section  1  provides  that 
a  Judgment  or  order  in  a  civil  or  criminal 
action  in  any  district  court  may  be  removed 
to  the  Supreme  Court  as  provided  in  the  stat- 
ute. Section  2  provides  that  all  penal  Judg- 
ments in  the  district  courts  may  be  examin- 
ed, and  affirmed,  reversed,  or  modified,  by 
the  Supreme  Court,  or  a  new  trial  may  be 
ordered;  such  examination  to  be  had  on  a 
writ  of  error  or  appeal.  Held,  that  the 
word  "penal"  was  a  typographical  error,  and 
the  word  "final"  should  be  read  instead  there- 
of. Moody  V.  Stephenson,  1  Minn.  401,  402 
(Gil.  289,  290). 

PENAL  LAWS. 

"Penal  laws,*'  strictly  and  properly,  are 
those  imposing  punishment  for  an  offense 
committed  against  the  state,  and  which,  by 
the  English  and  American  Constitutions,  the 
executive  of  the  state  has  the  power  to  par- 
don. Statutes  giving  a  private  action  against 
a  wrongdoer  are  sometimes  spoken  of  as 
penal  in  their  nature,  but  in  such  cases  nei- 
ther the  liability  imposed,  nor  the  remedy 
given,  is  strictly  penal.  Huntington  v.  Att- 
rlll,  13  Sup.  Ct.  224,  227,  146  U.  S.  657,  36 
L.  Ed.  1123;  Kilton  v.  Providence  Tool  Co., 
48  Atl.  1039,  1042,  22  B.  I.  605;  Aylsworth 
V.  Curtis,  34  Atl.  1109,  1111,  19  B.  I.  517, 
33  L.  B.  A.  110,  61  Am.  St  Bep.  785;  Ameri- 
can Credit-Indemnity  Co.  v.  Ellis,  59  N.  E. 
679,  682,  156  Ind.  212;  Hutchinson  v.  Young, 
80  N.  Y.  Supp.  259,  261,  80  App.  Div.  246; 
People  v:  Wells,  65  N.  Y.  Supp.  319,  323, 
52  App.  Div.  583;  Manhattan  Trust  Co.  v. 
Davis,  58  Pac.  718,  720,  23  Mont  273; 
Plumb  v.  Griffin,  50  Atl.  1,  2,  74  Qpnn.  132; 
Levy  v.  Superior  Court  of  City  and  County 
of  San  Francisco,  38  Pac.  965,  966,  105  Cal. 
600,  29  L.  B.  A.  811. 

A  penal  statute  is  one  which  provides 
a  penalty  for  some  offense  of  a  public  na- 
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tare.  The  statute  of  Gloucester  slying  an 
action  of  waste  against  a  tenant  for  life 
for  the  recovery  of  the  place  wasted  and  treble 
damages  is  not  a  penal  statute,  it  merely 
giving  an  effective  remedy  for  a  private  in- 
Jury.  Sackett  T.  Sackett;  25  Mass.  (8  Pick.) 
309,  320. 

A  penal  statute  Is  defined  to  be  one 
which  imposes  a  forfeiture  or  penalty  for 
transgressing  its  provisions,  or  for  doing 
a  thing  prohibited.  Woolverton  v.  Taylor, 
23  N.  E.  1007,  1008,  132  111.  197,  22  Am.  St 
Rep.  521;  Mitchell  v.  Hotchkiss,  48  Conn. 
9,  19,  40  Am.  Rep.  146;  Ross  v.  New  Eng- 
land Mortg.  Security  Co..  18  South.  584, 
565,   101  Ala.  362. 

Penal  statutes  are  statutes  imposing 
penalties  for  some  violation  of  public  right 
Kilton  V.  Providence  Tool  Co.,  48  AtL  1039, 
1041,  22  R.  L  605. 

Penal  statutes  are  acts  whereby  a  for- 
feiture is  inflicted  for  transgressing  the 
provisions  therein  enacted.  People  v.  Ben- 
nett (N.  y.)  6  Abb.  Prac.  343,  348. 

Penal  statutes  are  those  by  which  pun- 
ishments are  imposed  for  transgression  of 
a  law.  Hall  v.  Norfolk  &  W.  R.  Co.,  28 
S.  E.  754,  756^  44  W.  Va.  36,  41  L.  R.  A.  669, 
G7  Am.  St  Rep.  757  (citing  Suth.  St  Const 
208). 

Penal  laws  are  defined  to  be  "those  laws 
which  prohibit  an  act  ai^d  Impose  a  penalty 
for  the  commission  of  it**  They  are  of 
three  kinds — poena  pecuniarla,  poena  corpo- 
ralls,  and  poena  exltii.  Rap.  &  L.  Law  Diet 
p.  945.  Thus,  if  we  may  translate  freely, 
three  kinds  of  penalties  are  recognized,  which 
affect  the  pocketbook,  the  person,  or  the 
political  status  of  the  individual.  State  r. 
Hardman,  45  N.  B.  845,  846,  16  Ind.  App. 
357. 

The  term  "penal  laws*'  Is  more  generally 
used  to  indicate  a  law  which  imposes  a  fine 
for  its  breach,  but  in  a  strict  sense  a  penalty 
Is  the  punishment  and  retribution  of  crime. 
Shakespeare  speaks  of  "the  penalty  for  the 
forfeit  of  my  bond,*'  and  Milton  speaks  of 
"penal  fire  and  the  penalty  of  death,"  and 
our  statute  prescribes  "an  oath  under  the 
pains  and  penalties  of  perjury."  Drew  v. 
Russell,  47  Vt  250,  253. 

The  term  "penal  law"  is  more  generally 
used  to  indicate  a  law  which  imposes  a  fine 
for  its  breach.  A  statute  in  which  the  pen- 
alty is  Imprisonment  is  not  strictly  a  penal 
statute.    Drew  v.  Russell,  47  Vt  250,  252. 

A  penal  statute  Imposes  a  penalty  upon 
the  commission  of  the  prohibited  oftense, 
which  is  recovered  by  an  action  of  debt  in 
the  name  of  the  informer,  for  his  ovm  use, 
or  qui  tam.  The  statute  fixes  the  amount  of 
the  penalty,  and  hence  the  action  of  debt  is 


appropriate.     Baylies  t.  Curry,  30  IlL  App. 
(20  Bradw.)  105,  109. 

There  are  two  sorts  of  penal  statutes 
which  create  ofTenses— one  where  the  stat- 
ute enjoins  or  forbids  an  act  without  de- 
claring the  omission  or  commission  of  the 
act  indictable,  and  the  other  where  the  omis- 
sion or  commission  is  made  specially  indicta- 
ble. United  States  v.  Chapel  (U.  S.)  25  Fed. 
Cas.  896  (citing  Whart  Cr.  Laws,  f  10). 

No  statute  is  considered  penal  when  the 
action  is  given  to  the  party  aggrieved,  but  a 
statute  subjecting  one  person  to  pay  to  an- 
other, whom  he  has  not  actually  injured  by 
his  ofTense,  an  amount  of  money,  limited 
only  by  the  amount  which  one  may  owe 
another,  is  a  penal  statute;  and  Acts  1821, 
c.  61,  f  12,  providing  that  any  person  sum- 
moned as  trustee,  who  shall,  upon  his  exami- 
nation, knowingly  and  willfully  answer  false- 
ly, shall  be  guilty  of  perjury,  and  shall  also 
be  liable  to  pay  to  the  plaintiff  in  the  action 
the  full  amount  of  such  Judgment  or  such 
part  of  it  as  may  remain  due,  with  interest 
and  double  costs,  is  a  penal  statute.  Mans- 
field y.  Mard,  16  Me.  (4  Shop.)  433,  436. 

It  is  the  effect  and  not  the  form  of  the 
statute  that  is  to  be  considered  in  determin- 
ing whether  it  is  a  penal  statute  or  not,  and 
when  its  object  is  clearly  to  inflict  a  pun- 
ishment on  the  party  violating  It — ^that  is, 
doing  what  is  prohibited,  or  failing  to  do 
what  is  commanded,  to  be  done — it  is  penal 
in  its  character;  and  the  circumstances  that 
in  punishing,  remedy  is  likewise  afforded  to 
those  having  an  interest  in  the  observance 
of  the  statute,  is  important  Diversey  v. 
Smith,  103  111.  878,  390,  42  Am.  Rep.  14; 
Globe  Pub.  Co.  y.  State  Bank  (Neb.)  59  N. 
W.  683,  686. 

The  test  whether  a  law  is  penal,  in  the 
strict  and  primary  sense,  is  whether  the 
wrong  sought  to  be  redressed  is  a  wrong  to 
the  public  or  a  .  wrong  to  the  individual. 
Culllnan  v.  Burkhard,  84  N.  Y.  Supp.  825,  827, 
41  Misc.  Rep.  821. 

Penal  statutes  are  not  passed  to  enable 
parties  to  make  money  by  accumulating  pen- 
alties. They  are  generally  passed  to  compel 
the  performance  of  some  duty,  public  or  pri- 
vate, and  ordinarily  one  penalty  will  secure 
the  end  as  effectually  as  many.  Cox  y.  Paul, 
67  N.  E.  586,  587,  175  N.  Y.  328. 

A  statute  properly  designated  as  penal  is 
one  which  inflicts  a  forfeiture  of  money  or 
goods  by  way  of  penalty  for  breach  of  its 
provisions,  and  not  by  way  of  fine  for  a  stat- 
utory crime  or  misdemeanor.  Butler  v.  But- 
ler, 40  8.  B.  138, 142,  62  S.  O.  165. 

A  statute  may  be  penal  in  one  part  and 
remedial  in  another,  and  in  such  case,  when 
it  is  sought  to  enforce  the  penalty,  it  is  to  be 
considered  as  a  penal  statute,  and,  when  it 
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Is  Bought  to  enforce  tbe  dyil  remedy  pro- 
Tided,  it  IB  to  be  considered  aa  remedial  In 
itB  nature.  Gardner  y.  New  York  &  N.  B. 
R.  Co.,  24  Atl.  831,  832.  17  R.  I.  790;  Ord- 
way  Y.  Central  Nat  Bank  of  Baltimore,  47 
Md.  217,  257.  28  Am.  Rep.  456;  BeU  v.  Far- 
well,  52  N.  BL  346,  847,  176  111.  489,  42  L.  R. 
A.  804,  68  Am.  St  Rep.  194;  AdamB  t.  Fitch- 
burg  R.  Co.,  30  Ati.  687,  688^  67  Vt  76,  48 
Am.  St  Rep.  800. 

The  term  't^enal  laws,**  in  Oonst  art  18, 
§  12,  requiring  all  flneB  aBBessed  and  collect- 
ed in  the  seyeral  townaliipa  for  any  breach 
of  the.  penal  lawB  to  be  applied  to  the  sup- 
port of  libraries,  refers  to  the  laws  of  the 
state  for  the  preserratlon  of  the  public  or- 
der, and  which  are  enforced  by  the  state  au- 
thorities, and  does  not  extend  to  the  numer- 
ous forfeitures  and  penalties  growing  out  of 
breaches  of  duty  that  partake  of  the  nature 
of  a  civil  grievance  or  merely  local  wrong, 
and  do  not  come  within  the  category  of  crim- 
inal conduct  People  v.  Common  Council  of 
Bay  City,  36  Mich.  186.  189. 

The  words  **penal  laws,"  as  used  in 
Const  art  6,  |  6,  providing  that  the  pro- 
ceeds of  fines  for  any  breach  of  the  penal 
laws  shall  be  exclusively  applied,  in  the 
several  counties  in  which  the  money  is  paid 
or  fines  collected,  to  the  support  of  common 
schools,  evidently  mean  laws  for  the  breach 
of  which  a  penalty  is  imposed;  and,  if  this 
penalty  is  imposed  merely  as  a  punishment, 
the  penalty  is  a  fine.  The  Legislature  may 
gives  damages  wherever  loss  has  been  sus- 
tained, but  these  are  damages  because  of 
loss  sustained,  and  not  merely  punishment 
for  some  breach  of  the  penal  laws.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  State,  22  Kan.  1,  15. 

Statutes  which  compel  men  to  maintain 
their  bastard  children  are  not  penal.  Com- 
monwealth V.  Withers,  20  Ky.  (4  T.  B.  Mon.) 
510,  511. 

A  statute  which  givef  a  remedy  for  an 
injury  against  him  by  whom  it  is  commit- 
ted to  the  person  injured,  and  to  him  alone, 
and  limits  the  recovery  to  the  mere  amount 
of  tbe  loss  sustained,  belongs  to  the  class  of 
remedial  statutes,  and  not  to  that  of  penal 
statutes.  Boice  v.  Gibbons,  8  N.  J.  Law  (8 
Halst.)  324,  330. 

The  statute  giving  creditors  a  remedy 
against  corporate  ofiicers  for  official  defaults 
is  said  to  be  a  penal  statute.  Grand  Rapids 
Sav.  Bank  v.  Warren,  18  N.  W.  856,  358,  52 
Mich.  557. 

Code,  art  26,  I  52,  providing  that,  if  a 
corporation  contract  debts  before  the  capital 
stock  is  paid  in,  stockholders  at  such  time 
shall  become  severally  and  individually  lia- 
ble therefor,  is  not  penal  in  its  nature.  Nor- 
ris  V.  Wrenschall,  34  Md.  492,  500. 

An  act  imposing  a  penalty  upon  any  offi- 
cer who   has   served  a   writ   for  indorsing 


thereon  or  receiving  more  than  his  lawful 
fees  is  a  penal  act  Stoddard  v.  Couch,  28 
Conn.  238,  240. 

The  prime  object  of  every  statute  strictly 
penal  is  to  enforce  obedience  to  the  mandates 
of  the  law  by  Inflicting  punishment  upon 
those  who  disregard  them,  and  in  statutes 
primarily  and  properly  penal  the  provision 
for  punishment  never  rests  in  uncertainty — 
in  never  based  upon  a  contingency.  The  gen- 
eral public  is  supposed  to  be  injured  by  the 
violation  of  every  penal  statute^  whether  any 
special  injury  results  to  any  particular  indi- 
vidual, or  class  of  Individuals,  or  not  The 
punishment  is  provided  aa  a  sanction  to  the 
law,  and  is  Imposed  for  the  public  good,  to 
deter  others  from  the  commission  of  like 
offenses.  It  would  therefore  be  palpably  In- 
congruous to  call  a  statute  penal  which  did 
not  contain  a  definite  and  certain  provision 
for  punishment  In  every  case  where  the  du- 
ties enjoined  by  It  were  Ignored.  Penal  stat- 
utes, in  the  strict  and  proper  sense,  are  not 
statutes  creating  private  rights  and  reme- 
dies. Nebraska  Nat  Bank  v.  Walsh,  59  S. 
W.  952,  953,  68  Ark.  433,  82  Am.  St  Sep. 
301. 

City  ordlnanees. 

A  city  ordinance  punishing  by  fine  and 
imprisonment  the  commission  of  acts  which 
are  breaches  of  law,  wherever  committed.  Is 
a  penal  law.  within  the  constitutional  provi- 
sion that  all  fines  collected  for  breach  of  the 
penal  laws  shall  be  applied  to  the  support 
of  public  libraries.  Wayne  County  v.  City  of 
Detroit,  17  Mich.  890,  399. 

Penalties  Imposed  for  the  violation  of 
municipal  ordinances  are  not  fines  collected 
for  a  breach  of  the  penal  laws.  Village  of 
Plattevllle  v.  Bell,  48  Wis.  488.  492. 

"Penal  laws,^  as  used  in  Const  art  9, 
I  8,  providing  that  all  fines  assessed  for  the 
breach  of  the  penal  laws  shall  be  applied  to 
county  seminaries,  means  criminal  laws— 
that  Is,  those  in  relation  to  crimes  and  mis- 
demeanors— and  does  not  Include  an  action 
of  debt  under  a  city  charter  for  vending  spir- 
ituous liquors  without  a  license.  Common 
Council  of  Town  of  Indianapolis  y.  Falrchlld. 
1  Ind.  (1  Cart)  816,  818. 

PENAI.8UM. 

A  penalty  or  penal  sum  Is  a  sum  of  mon- 
ey payable  as  an  equivalent  for  an  injury. 
Eason  v.  Witcofskey,  29  &  C.  239,  246,  7  S. 
B.  291. 

A  penal  sum  is  an  amount  greater  than 
the  value  of  the  consideration — a  forfeiture. 
Nelson  v.  Ford,  5  Ohio  (5  Ham.)  473,  475. 

The  words  '*penal  sum,"  In  that  part  of 
a  contract  or  bond  providing  for  the  conse- 
quences of  a  breach  thereof,  are  ordinarily 
to  be  construed  strictly,  and  as  meaning  a 
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penalty,  and  nothing  more,  and  in  that  case 
actual  damage  must  be  shown ;  and  it  is  al- 
so understood  that  its  ordinary  import  may 
be  overborne  by  other  parts  of  the  contract 
which  demonstrate  that  the  words  were 
used  as  meaning  liquidated  damages.  City 
of  Madison  y.  American  Sanitary  Engineer- 
ing Co.,  05  N.  W.  1097,  1105,  118  WlB.  480. 

PENAI.TT. 

See  "Action  for  Penalty  or  Forfeiture" ; 
"Bill  of  Pains  and  Penalties";  "Un- 
der a  Penalty." 

A  penalty  is  a  punishment  inflicted  by 
a  law  for  its  violation.  People  v.  Nedrow, 
13  N.  B.  533,  536,  122  111.  363;  Torbett  v. 
Godwin,  17  N.  Y.  Supp.  46.  47,  62  Hun,  407, 
27  Abb.  N.  C.  444 ;  Western  Union  Telegraph 
Ck>.  v.  Cobbs.  1  a  W.  558.  559,  47  Ark.  844, 
58  Am.  Rep.  756 ;  United  States  v.  Mathews 
(U.  S.)  23  Fed,  74,  75. 

A  penalty  is  a  punishment  and  retribu- 
tion for  crime.  Drew  y.  Russsell,  47  Yt  250, 
252. 

A  penalty  Is  defined  as  a  temporary 
punishment  or  sum  of  money  imposed  by 
statute,  to  be  paid  as  a  punishment  for  the 
commission  of  a  certain  offense.  Merchants' 
Bank  of  Newhaven  v.  Bliss.  24  N.  Y.  Super. 
Ct  (1  Rob.)  391,  403.  21  How.  Prac.  865,  870, 
18  Abb.  Prac.  225,  236. 

A  penalty  or  penal  sum  is  a  sum  of  mon- 
ey payable  as  an  equivalent  for  an  injury. 
Eason  v.  Witcofskey,  29  S.  C.  239,  246.  7  S. 
B.  291.  A  punishment  imposed  by  statute 
as  the  consequence  of  the  commission  of  a 
certain  specified  offense;  a  pecuniary  pun- 
ishment; a  sum  of  money  imposed  by  stat- 
ute, to  be  paid  as  a  punishment  for  the  com- 
mission of  a  certain  act  State  of  Iowa  v. 
Chicago.  B.  &  Q.  R.  Ck>.  (U.  S.)  87  Fed.  497, 
498.  8  L.  R.  A.  554  (citing  Burrill,  Law  Diet 
286). 

A  penalty  Is  a  punishment  imposed  by 
law  or  contract  for  doing  or  failing  to  do 
something  that  it  was  the  duty  of  a  party 
to  do.  Haskins  ▼.  Dern,  56  Pac.  958,  956,  19 
Utah,  89. 

A  penalty  is  in  the  nature  of  a  punish- 
ment for  the  nonperformance  of  an  act.  or 
the  performance  of  an  unlawful  act.  and  in 
the  former  case  stands  in  lieu  of  the  act  to 
be  performed.  San  Luis  Obispo  County  v. 
Hendricks.  11  Pac.  682,  683.  71  Cal.  242,  245; 
City  of  Sacramento  v.  Dillman,  36  Pac.  385. 
886,  102  Cal.  107. 

A  penalty  is  in  the  nature  of  punish- 
ment for  the  nonperformance  of  an  act.  or 
for  the  performance  of  an  unlawful  act  It 
involves  the  idea  of  punishment,  whether 
enforced  by  civil  or  criminal  procedure. 
Woolverton  y.  Taylor,  23  N.  B.  1007,  1008, 


132  ni.  197.  22  Am.  St  Rep.  521  (quoting 
Anderson.  Law  Diet  763);  Hall  v.  Norfolk 
&  W.  R.  Co..  28  S.  E.  754.  756,  44  W.  Va. 
36.  41  L.  R.  A.  669.  67  Am.  St  Rep.  757. 

A  penalty  is  a  sum  of  money  in  gross 
to  be  paid  for  the  nonperformance  of  an 
agreement,  the  legal  operation  of  which  is 
to  cover  the  damages  which  the  party  in 
whose  favor  the  stipulation  is  made  may 
have  sustained  from  the  breach  of  the  con- 
tract by  the  opposite  party.  Tayloe  v.  Sandi* 
ford.  20  U.  S.  (7  Wheat)  IS,  15,  5  L.  Ed.  884. 

A  penalty  is  a  sum  stipulated  to  be  paid 
in  gross  in  the  event  of  a  breach  of  a  con- 
tract, the  articles  of  which  covenant  for  the 
performance  of  several  things,  or  where  a 
large  sum  is  agreed  to  be  paid  on  the  non- 
payment of  a  smaller  sum.  or  the  nonper- 
formance of  a  duty,  the  damages  resulting 
from  which  may  be  ascertained  with  reason- 
able certainty,  and  which  is  much  less  than 
the  sum  expressed.  Watt's  Bx'rs  y.  Shep- 
pard,  2  Ala.  425,  445. 

A  stipulation  in  a  mortgage  for  reason- 
able attorney's  fees  in  case  of  foreclosure  by 
action  is  not  within  Civ.  Code,  St  829.  880, 
declaring  provisions  of  a  contract  for  penal- 
ties or  liquidated  damages  for  any  nonper- 
formance to  be  void.  A  penalty  is  defined 
to  be  a  cHiuse  in  an  agreement  by  which 
the  obligor  agrees  to  pay  a  certain  sum  of 
money  if  he  shall  fail  to  fulfill  the  contract 
contained  in  another  clause  of  the  same 
agreement  A  penal  obligation  differs  from 
an  alternative  obligation,  for  it  is  but  one 
in  its  essence,  while  a  penalty  always  in- 
cludes two  distinct  engagements,  and  when 
the  first  is  fulfilled  the  second  is  void.  When 
a  breach  has  taken  place,  the  obligee  has  his 
option  to  requhre  the  fulfillment  of  the  first 
obligation,  or  payment  of  the  penalty,  but 
not  before.  He  cannot  compel  compliance 
with  the  conditions,  and  then  pursue  the  pen- 
alty or  fine  therefor.  He  must  elect  Dan- 
fortii  y.  Charles,  46  N.  W.  576,  577»  1  Dak. 
285. 

As  a  eontraet. 

See  "Contract** 

Costs  inolnded. 

The  terms  "fine**  and  •^enalt3r'*  signify 
a  mulct  for  an  omission  to  comply  with  some 
requirement  of  law,  or  for  a  positive  infrac- 
tion of  law.  and  do  not  include  the  costs 
which  accrue  from  the  prosecution.  Lord  y. 
State,  87  Me.  177,  179. 

As  a  debt. 

See   "Debt";   ••Debt   Founded  on   Con- 
tract" 

Fine  synonymons. 

••Penalty,"  as  used  in  Gen.  Laws  1891.  c. 
11,  I  1,  providing  that  any  one  who  sells 
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any  article  made  in  imitation  of  butter,  or 
ds  a  substitute  for  butter,  and  not  wholly 
made  from  milk  or  cream,  and  that  is  of 
any  other  color  than  bright  pink,  shall  be 
subject  to  the  payment  of  a  penalty,  is  syn- 
onymous with  "fine,"  and  may  be  recovered 
by  a  criminal  prosecution.  State  v.  Horgan, 
66  N.  W.  688,  688,  55  Minn.  183. 

The  word  "penalty**  is  used  in  law  as  in- 
cluding flnes»  which  are  pecuniary  penalties. 
So  that  a  statute  providing  that  penalties 
imposed  upon  vessels  shall  be  a  lien  upon 
such  vessels  applies  to  those  sections  which 
declare  a  fine  for  the  violation  of  its  provi- 
sions. The  Strathairly,  8  Sup.  Ct  609»  612, 
124  U.  S.  658,  31  L.  Ed.  580. 

While  the  word  "penalty"  has  a  broader 
meaning  than  the  word  "fine,**  still  a  fine,  in 
a  Judicial  sense,  is  always  a  penalty,  al- 
though a  penalty  may  sometimes  not  be  a 
fine,  or  even  a  criminal  punishment  Where 
a  statute  forbids  or  commands  certain  acts, 
its  violation  constitutes  a  public  offense,  pun- 
ishable as  such  by  a  criminal  prosecution  in 
the  courts,  notwithstanding  the  punishment 
Imposed  by  such  statute  is  denominated  a 
penalty.  United  States  v.  Nash  (U.  S.)  Ill 
Fed.  626,  628. 

"Penalty**  and  "flne^  are  not  the  same 
in  law.  A  penalty  is  always  recoverable  in 
a  civil  action.  A  flue  never  is.  A  penalty, 
when  recovered,  goes  to  the  party  suing;  a 
fine,  to  the  people.  A  fine  is  defined  in  law 
to  be  a  pecuniary  punishment  imposed  by  a 
lawful  tribunal  upon  a  person  convicted  of 
a  crime  or  misdemeanor.  This  definition  is 
wholly  inapplicable  to  a  judgment  In  a  civil 
suit  So  that  a  proceeding  for  the  violation 
of  a  city  ordinance,  where  the  punishment 
is  fine  or  imprisonment,  is  criminal  in  char- 
acter. City  of  Hudson  v.  Granger,  62  N.  Y. 
Supp.  0,  10,  23  Misc.  Rep.  401. 

Punishment  under  a  statute  by  fine  or 
imprisonment  or  both,  is  not  a  penalty,  with- 
in the  legal  definition  of  that  term.  A  pen- 
alty is  a  sum  of  money  which  the  law  exacts 
the  payment  of  by  way  of  punishment  for 
doing  some  act  which  is  prohibited,  or  omit- 
ting to  do  some  act  which  is  required  to  be 
done.  A  fine  Is  a  sum  of  money  exacted  of 
a  person  guilty  of  a  misdemeanor  or  crime, 
the  amount  of  which  may  be  fixed  by  law, 
or  left  in  the  discretion  of  the  court.  Im- 
prisonment is  not  in  any  legal  sense  a  pen- 
alty. Village  of  Lnpcaster  y.  Richardson  (N. 
Y.)  4  Lans.  136,  139. 

Forfeiture  synoiiyittoiis* 

See,  also,  "Forfeit— Forfeiture.** 

"Penalty"  or  "forfeiture"  does  not  nee- 
essarily  imply  a  fixed  sum,  but  anything  im- 
posed as  a  punishment  whether  specific,  or 
measured  by  the  value  of  the  interest  affect- 
ed by  the  act  complained  about    To  deter- 


mine whether  a  liability  to  which  a  person 
is  subjected  is  by  way  of  penalty  or  forfei- 
ture, it  is  not  necessary  that  the  statute,  in 
the  language  imposing  it  should  denominate 
it  a  penalty  or  forfeiture.  Merchants'  Bank 
of  New  Haven  v.  Bliss,  24  N.  Y.  Super.  Ct 
(1  Rob.)  391,  403,  406.  13  Abb.  Prac  225,  236, 
21  How.  Prac.  365,  370. 

The  noun  "penalty"  Is  defined  •forfei- 
ture," or  a  sum  to  be  forfeited  for  noncom- 
pliance with  an  agreement;  a  fine.  Worces- 
ter's Diet  These  definitions  show  that  the 
words  "forfeit"  and  "penalty"  are  substan- 
tially synonymous,  so  that  when  the  owners 
of  a  ship  agreed  that  in  a  certain  contin- 
gency they  would  forfeit  |1,000,  their  mean- 
ing was  that  the  penalty  for  nonperformance 
should  be  that  sum.  The  contract  provided 
for  a  penalty  to  cover  actual  damages,  and 
did  not  stipulate  for  liquidated  damagea 
Taylor  y.  The  Marcella  (U.  S.)  28  Fed.  Caa. 
782,  783. 

The  word  "penalty"  and  the  word  ••for- 
feiture," as  used  in  statutes,  are  generally 
used  synonymously.  A  statute  properly  des- 
ignated as  penal  is  one  which  infiicts  a  for- 
feiture of  money  or  goods  by  way  of  penalty 
for  breach  of  its  provisions,  and  not  by  way 
of  fine  for  a  statutory  crime  or  misdemeanor, 
and,  with  reference  to  penal  actions,  the 
word  "penalty**  means  a  forfeiture  inflicted 
by  a  penal  statute.  Butler  v.  Butler,  40  8. 
B.  138,  142,  62  S.  C.  165. 

Under  an  act  requiring  a  person  licensed 
to  sell  liquor  to  give  a  bond,  with  sureties, 
conditioned  that  he  shall  faithfully  fulfill 
all  the  duties  relating  to  the  business,  and 
shall  pay  all  fines  or  forfeitures  that  may 
be  recovered  against  him,  It  Is  held  that  a 
bond  conditioned  that  the  licensee  shall  pay 
all  penalties  is  a  substantial  compliance  with 
the  act;  the  words  "peDaltios"  and  "forfei- 
tures" being  synonyms,  each  signifying,  in 
the  sense  in  which  it  is  used,  a  liability  to 
pay  a  certain  sum  of  money.  Crawley  v. 
Commonwealth,  16  AU.  416,  417,  123  Pa. 
276. 

•Tenalty^  Is  not  synonymous  with  •for- 
feiture," as  used  in  a  contract  stipulating 
that  a  certain  amount  should  act  as  a  for- 
feiture in  the  event  of  the  abandonment  of 
a  certain  trade,  though  the  two  words  may 
be  used  to  mean  the  same  thing,  for  a  for- 
feiture is  usually  a  penalty,  though  a  pen- 
alty is  not  necessarily  a  forfeiture.  Eakin 
v.  Scott  7  S.  W.  777,  779,  70  Tex.  442. 

Interest  distingnlslied. 

Interest  Is  merely  compensation  for  the 
use  or  forbearance  of  money,  and  is  distin- 
guished from  penalty,  which  is  a  punish- 
ment Thus  a  statute  providing  that  taxes 
shall  bear  interest  at  the  rate  of  7  per  cent 
per  annum  does  not  constituta  a  penalty. 
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such  rate  being  the  legal  rate.  Sparks  t. 
Lowndes  Connty,  25  8.  B.  426^  427,  08  Ga. 
281. 

In  the  tax  laws,  the  words  ••penalty^ 
and  "interest"  haye  well-defined  meanings, 
and  have  never  been  used  interchangeably. 
Thus,  in  Sess.  Laws  188&-90,  p.  565,  S  97, 
providing  that  taxes  shall  become  delinquent 
on  the  Ist  day  of  January;  that  a  penalty 
of  10  per  cent  shall  immediately  accrue,  and 
shall  thereafter  be  charged  up  against  such 
delinquent  taxes,  and  such  unpaid  taxes 
shall  bear  interest  at  the  rate  of  10  per  cent 
per  annum  until  paid  or  forfeited."  So,  also, 
in  the  Laws  of  1891,  1893,  and  1895,  contain- 
ing similar  provisions  to  those  in  Act  1899,  p. 
290,  c.  141,  I  6,  providing  that  the  interest 
and  penalties  and  delinquent  taxes  shall  be 
paid  into  the  current  expense  fund  of  the 
county,  and  the  tax  laws  then  in  force  did 
not  provide  for  a  penalty,  the  word  "pen- 
alty" was  not  synonymous  with  "interest" 
but  related  to  the  penalty  effected  under  the 
prior  statutes.  City  of  New  Whatcom  v. 
Roeder,  61  Pac.  767,  769,  22  Wash.  570. 

"A  penalty  is  an  agreement  to  pay  a 
greater  sum  to  secure  the  payment  of  a  less 
sum.  It  is  conditional,  and  can  be  avoided 
by  the  payment  of  the  less  sum  before  the 
contingency  agreed  on  shall  happen.  It  Is 
immaterial  by  what  name  it  is  called.  If  It 
accrues  In  a  gross  amount  on  the  maturity 
of  a  note,  it  is  penalty,  and  not  Interest" 
Henry  t.  Thompson  (Ala.)  Minor,  209,  227. 

A  penalty  has  been  defined  to  be  an 
agreement  to  pay  a  greater  sum  to  secure 
the  payment  of  a  less  sum.  A  note  payable 
in  five  years,  bearing  interest  at  7  per  cent 
per  annum,  was  secured  by  a  mortgage 
which  provided  that  in  case  default  was 
made  in  the  payment  of  the  principal  or  In- 
terest or  in  the  payment  of  taxes  or  in- 
surance, the  debtor  should  pay  interest  at 
the  rate  of  12  per  cent  per  annum,  com- 
puted on  the  principal  from  the  date  of  note 
until  payment  thereof.  Held,  that  the  pro- 
vision for  5  per  cent  extra  interest  in  case 
of  default  was  in  the  nature  of  a  penalty, 
and  could  not  be  enforced  In  equity.  Krutz 
y.  Robbins,  40  Pac  415,  417,  12  Wash.  7,  28 
L.  R.  A.  676,  50  Am.  St  Rep.  87L 

A  penalty  is  a  sum  named  as  damages 
to  be  recovered  for  violating  an  agreement 
or  promise,  in  lieu  of  damagea  An  agree- 
ment that  if  the  interest  on  a  note  is  not 
paid  when  due,  the  whole  note — ^principal 
and  interest — shall  become  due  and  payable, 
is  not  in  the  nature  of  a  penalty  or  forfei- 
ture, and  one  against  which  equity,  by 
reason  thereof,  will  not  enforce  Its  terms. 
There  are  no  penalties,  no  damages  called 
for.  Merely  altering  the  day  of  payment  Is 
neither  forfeiture  of  any  property,  nor  pen- 
alty in  damages  for  the  breach  of  such  agree- 
ment Adama  v.  Rutherford,  8  Pac.  896,  902, 
13  Or.  7a 


Liquidated  damases  distinsnislied* 

See  "Liquidated  Damages." 

Personal  pimtiliinent  Inolnded. 

The  Imperial  Dictionary  defines  penalty 
as  the  suffering,  in  person  or  property,  which 
is  annexed  by  law  to  the  commission  of  a 
crime,  an  offense,  or  a  trespass,  as  a  punish- 
ment It  is  true  that  the  word  ••penalty"  la 
frequently  used  to  designate  a  pecuniary 
punishment  or  liability,  and  has  sometimes 
been  declared  to  be  limited  to  that  class  alone, 
and  not  to  Include  Imprisonment  We  are 
satisfied,  however,  that  the  word  is  suscepti- 
ble of,  and  is  frequently  used  in,  a  broader 
sense  than  this,  and  as  a  general  term  includ- 
ing both  pecuniary  and  personal  punishment 
State  V.  Hardman,  45  N.  BL  345,  346,  16  Ind. 
App.  357. 

The  words  "penal"  and  ••penalty^  strict- 
ly and  primarily  denote  punishment  whether 
corporal  or  pecuniary,  Imposed  and  enforced 
by  the  state  for  a  crime  or  offense  against  Its 
laws.  Gunning  v.  People,  86  111.  App.  174, 
178  (citing  Huntington  v.  Attrlll,  146  U.  S. 
657,  667,  13  Snp.  Gt  224,  36  L.  Ed.  1123,  and 
quoting  Gent  Diet);  Plumb  v.  Griffin,  50  AtL 
1,  2,  74  Gonn.  132  (citing  Le  Forest  v.  ToUnan, 
117  Mass.  109,  19  Am.  Rep.  400). 

A  penalty  or  forfeiture  is  either  a  pun- 
ishment or  something  nearly  approaching 
to  it  and  in  the  nature  of  a  punishment.  Im- 
posed as  a  consequence  of  the  violation  of 
some  law  or  municipal  regulation.  Taylor  T. 
Matchell,  2  Miss.  (1  How.)  596,  699. 

The  term  "penalty*'  is  used  very  loosely 
In  statutes  in  some  cases,  and  might  with- 
out being  much  strained  from  its  ordinary 
meaning,  be  held  to  embrace  all  the  con- 
sequences visited  by  law  on  the  heads  of 
those  who  violate  police  requirements.  Gro- 
ver  V.  Hucklns,  26  Mich.  476,  483;  Bur^ 
rows  V.  Delta  Transp.  Go.,  106  Mich.  582, 
602,  64  N.  W.  601,  607,  29  L.  R.  A.  468. 

Penalty  is  the  punishment  inflicted  by 
law  for  its  violation.  The  term  is  mostly 
applied  to  a  pecuniary  punishment  but  It  is 
not  exclusively  so,  and  as  used  in  Rev.  St 
I  13  [U.  S.  Gomp.  St  1901,  p.  6],  providing 
that  the  repeal  of  any  statute  shall  not  ex- 
tinguish the  penalty,  forfeiture,  or  liability 
Incurred  under  such  statute,  covers  a  prose- 
cution under  a  statute  which  authorizes  im- 
prisonment as  well  as  fina  United  States  v. 
Mathews  (U.  S.)  23  Fed.  74,  76;  Same  v. 
Relsinger,  9  Sup.  Gt  99,  101,  128  U.  S.  398, 
32  L.  Ed.  480;  Same  v.  mrid  (U.  S.)  28  Fed. 
Gas.  328,  329. 

Rev.  St  I  1047  [U.  8.  Gomp.  St  1901,  p. 
727],  which  provides  that  no  suit  or  prose- 
cution for  any  penalty  or  forfeiture,  pecuniary 
or  otherwise,  accruing  under  laws  of  the  Unit- 
ed States,  shall  be  maintained,  unless  com- 
menced within  five  years  from  the  time  when 
the  penalty  or  forfeiture  accrues,  refers  to 
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penalties  and  forfeitares  incurred  bj  Infrac- 
tions of  the  law,  and  applies  as  well  to  suits 
as  to  other  forms  of  prosecutions  therefor. 
It  does  not  relate  to  a  penal  sum  named 
in  a  bond.  Raymond  v.  United  States  (U. 
S.)  20  Fed.  Gas.  837. 

The  word  ''penalty,'*  in  the  municipal 
law  of  England  and  America,  has  been  used 
in  various  senses,  but  strictly  and  primarily 
It  denotes  punishment,  whether  corporeal  or 
pecuniary,  imposed  or  enforced  by  the  state 
for  a  crime  or  offense  against  its  laws;  but 
it  is  also  commonly  used  as  including  any 
extraordinary  liability  to  which  the  law 
subjects  a  wrongdoer,  in  favor  of  the  per- 
son wronged,  not  limited  to  the  damages 
suffered.  American  Credit  Indemnity  Go.  y. 
Ellis,  59  N.  B.  679,  682,  156  Ind.  212. 

"Penalties,**  in  a  legal  sense,  are  suf- 
fering in  person  or  property  annexed  by  law 
to  the  commission  of  crimes  or  offenses 
against  the  government  imposing  them,  as 
a  punishment  of  the  criminal  Qffender.  Ord- 
way  V.  Gentral  Nat  Bank  of  Baltimore,  47 
Md.  217,  257,  28  AnL  Rep.  456. 

PnnUhmeiit  sjaoAymona. 

"Penalty**  is  synonymous  with  'punish- 
ment,*' in  connection  with  crimes  of  the  high- 
est grades,  and  is  fixed  by  the  law  defining 
and  inhibiting  the  criminal  act.  Feather- 
stone  V.  People,  62  N.  B.  684,  687,  194  111. 
325;  United  States  v.  Reisinger,  128  U.  S. 
398,  9  Sup.  Gt  99,  101,  82  L.  Ed.  480;  Beggs 
T.  State,  23  N.  E.  693,  694,  122  Ind.  54. 

Quasi  wrfmlnal  aatnra  of  proeeedlns* 

The  imposition  of  a  penalty  is  in  the 
nature  of  a  quasi  criminal  proceeding,  as 
it  only  follows  from  the  violation  of  some 
law.  Harbor  Gom*rs  of  Port  Eureka  v. 
Redwood  Go.,  26  Pac.  875,  88  GaL  491,  22 
Am.  St  Rep.  821. 

As  Tested  vlsht. 

See  "Vested  Right** 

Xilabllity  for  fires  from  spmrks. 

The  word  "penalty"  as  used  in  the  title 
of  an  act  requiring  steamers  using  wood  for 
fuel  to  be  provided  with  spark  arresters,  and 
making  a  vessel's  owner  liable  for  loss  by 
fire  occasioned  by  neglect  to  comply  with 
the  act  is  intended  to  include  the  liability 
to  be  imposed  for  damages,  as  well  as  a  lia- 
bility for  fine  and  imprisonment  Burrows 
V.  Delta  Transp.  Go.,  106  Mich.  582,  602,  64 
N.  W.  501,  507.  29  L.  R.  A.  468. 

Liability  for  half  pUotas;e. 

The  sum  of  money  given  by  statute  as 
half  pilotage  to  a  pilot  who  first  tenders  his 
services  to  a  vessel  coming  into  a  port  and 
is  refused  is  not  a  penalty.  There  was  a 
tender  of  services  upon  which  the  law  raises 
6  Wds.  &  P.— 26 


an  implied  promise  to  pay  the  amount  speci* 
fied  in  the  statute.  Ex  parte  McNiel,  80  U. 
8.  (18  Wall.)  286,  20  L.  Ed.  624. 

IilaUlity  for  nonpayuent  of  tax* 

"Penalty,**  as  used  in  Code  Giv.  Proc.  § 
340,  subd.  1,  requiring  an  action  on  a  stat- 
ute for  a  penalty  or  forfeiture,  when  the 
action  is  given  to  an  Individual,  or  to  an 
individual  anil  the  state,  to  be  brought  with- 
in one  year  after  the  cause  of  action  accrues, 
means  one  which  an  individual  is  allowed  to 
recover  against  a  wrongdoer  as  a  satisfac- 
tion for  the  wrong  or  injury  suffered,  and 
without  reference  to  the  actual  damage  sus- 
tained, or  one  which  is  given  to  an  individu- 
al and  the  state  as  a  punishment  for  some 
act  which  is  in  the  nature  of  a  public  wrong. 
The  5  per  cent  on  the  amount  of  the  de- 
linquent tax  which  the  tax  collector  is  di- 
rected to  collect  in  addition  to  such  delin- 
quent tax  is  not  such  a  penalty  as  is  con- 
templated by  the  statute.  Los  Angeles  Go. 
V.  Ballerino,  32  Pac.  581,  582,  99  Gal.  593. 

Xdability  for  statutory  damases. 

Section  3910,  Comp.  Laws,  provides  that 
every  person  whose  message  is  refused  or 
postponed  by  a  telegraph  company  shall  re- 
cover actual  damages,  and  $50  in  addition. 
Held,  that  the  |50  is  in  the  nature  of  a  pen- 
alty. Kirby  v.  Western  UUion  Tel.  Go^  57 
N.  W.  202,  203,  4  S.  D.  463. 

A  penalty,  is  the  punishment  inflicted  by 
law  for  its  violation.  A  provision  in  a  stat- 
ute that  no  common  carrier  shall  do  certain 
acts,  and  that  for  a  violation  of  such  provi- 
sion the  offending  carrier  shall  be  liable  to 
the  person  injured  in  damages  treble  the  in- 
jury sustained,  makes  the  statute  one  for 
a  penalty.  Langdon  y.  New  York,  L.  B.  & 
W.  R.  Go.,  9  N.  Y.  Supp.  245,  247. 

Gen.  St  1878,  c.  66,  tit  2,  limiting  the 
time  for  bringing  an  action  upon  a  statute 
for  a  penalty  given  In  whole  or  in  part  to  a 
person  who  prosecutes  for  the  same,  em- 
braces penal  statutes  which  involve  the  fea- 
ture of  affording  a  private  remedy  to  the 
party  aggrieved,  by  giving  to  him,  in  whole 
or  in  part  the  penalty  which  is  imposed 
for  the  violation  of  the  law.  Merchants* 
Nat  Bank  of  Ghicago  v.  Northwestern  Mfg. 
&  Gar  Go.,  51  N.  W.  117,  118,  48  Minn.  349. 

Xdability  of  oorporato  officer  or  stook* 
holder. 

A  penalty  is  in  the  nature  of  a  punish- 
ment for  the  nonperformance  of  an  act  or 
for  the  performance  of  an  unlawful  act.  It 
involves  the  idea  of  punishment  whether 
enforced  by  civil  or  criminal  procedure.  So 
it  is  held  that  the  provisions  of  Rev.  St  c, 
32,  §  16,  which  makes  the  directors  and  offi- 
cers of  a  corporation  whose  indebtedness  ex- 
ceeds the  amount  of  its  capital  stock  per- 
sonally liable  for  such  excess  if  they  assent 
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thereto,  was  not  penal,  wltbin  the  meaning 
of  Rev.  St  c.  83,  I  14,  which  makes  the 
lapse  of  two  years  a  bar  to  an  action  for  a 
statutory  penalty.  Woolverton  v.  Taylor, 
23  N.  E.  1007,  1008,  132  IlL  197,  22  Am.  St 
Rep.  521. 

A  penalty  or  a  penal  sum  la  a  «nm  of 
money  payable  as  an  equivalent  or  punish- 
ment for  an  injury.  2  Rap.  &  L.  Law  Diet 
p.  945.  A  statute  providing  that  officers  of 
certain  corporations  shall  be  personally  lia- 
ble for  the  debts  of  the  corporation,  in  case 
they  fail  to  file  the  annual  certificates  of 
their  condition,  imposes  a  penalty.  Rogers 
V.  Bennett,  37  Pac.  1078, 1080,  2  Okl.  563. 

Act  April  28,  1880,  providing  that  a 
stockholder  may  recover  11.000  as  liquidated 
damages  from  the  director  of  a  mining  cor- 
poration for  failure  to  produce  monthly  bal- 
ance sheets  as  required  by  the  act,  imposes  a 
penalty.  Anderson  t.  Byrnes,  54  Pac.  821, 
822,  122  Gal.  272. 

A  penalty,  of  a  character  which  will  not 
be  enforced  outside  the  jurisdiction,  implies 
some  wrong  done,  and  that  the  money  claim- 
ed is  compensation  or  by  way  of  punish- 
ment Where  a  statute  declared  that  a  cor- 
poration should  not  transact  business  until 
certain  specified  things  had  been  done,  and, 
if  it  did  so  in  violation  of  the  statute,  the 
trustees  and  corporators  should  be  liable  in 
a  specified  amount,  this  amount  was  held  to 
be  a  penalty.  But  there  is  a. clear  distinc- 
tion between  such  an  obligation  and  one 
where  the  liability  is  primary,  or  is  based  on 
contract  Where  a  stockholder  has  not  vio- 
lated any  statute  or  committed  any  wrong, 
and  the  wrong  of  the  corporation  is  not  the 
Yiolation  of  any  positire  duty  enjoined  by 
law,  but  the  failure  to  make  a  success  of  its 
business,  the  individual  liability  of  a  stock- 
holder for  the  debts  of  the  corporation  is  not 
for  a  penalty.  Kulp  y.  Fleming,  62  N.  B. 
334,  836^  65  Ohio  St  821,  87  Am.  St  Rep.  611. 

When  a  statute  subjects  an  officer  of  a 
company,  as  such  officer,  to  a  liability  to  pay 
money  either  for  omitting  to  perform  a  duty 
enjoined,  or  for  doing  an  act  prohibited,  and 
does  this  in  a  case  where,  but  for  such  omis- 
sion of  duty  or  wrongful  act,  he  would  be 
under  no  liability,  he  is  thereby  subjected  to 
a  forfeiture  of  the  sum  which  he  is  made  lia- 
ble to  pay,  and,  so  far  as  he  is  concerned, 
the  imposition  of  liability  is  by  way  of  pun- 
ishment. Merchants*  Bank  of  New  Haven  v. 
Bliss  (N.  T.)  13  Abb.  Prac.  225,  236,  24  N.  Y. 
Super.  Ot  (1  Rob.)  391,  403,  406,  21  How. 
Prac  365.  370. 

An  action  by  a  creditor  of  an  insolvent 
corporation  against  its  directors  to  enforce 
a  liability  created  by  statute  for  failure  to 
comply  with  the  same  is  an  action  for  a  pen- 
alty, within  the  meaning  of  that  term,  as 
used  in   the  statute  of  limitations.     Mer- 


chants' Nat  Bank  v.  Northwestern  Mtg*  & 
Gar  Co.,  51  N.  W.  117,  48  Minn.  349. 

Xdability  oa  offieial  bomds. 

Actions  brought  on  official  undertaldngs 
are  not  for  the  recovery  of  "fines,  penalties, 
or  forfeitures,"  within  the  meaning  of  Ck>de 
Civ.  Proc.  I  1041,  subd.  4,  allowing  district 
attorneys  10  per  centum  of  the  sum  recover- 
ed. The  actions  provided  for  in  that  subdi- 
vision are  actions  brought  to  collect  fines, 
penalties,  and  forfeitures  for  offenses,  where 
by  law  such  fines,  penalties,  and  forfeitures 
may  be  collected  by  civil  actions.  It  also  in- 
cludes forfeited  recognizances.  In  re  Ison,  6 
Or.  469,  471. 

Act  June  22,  1874  [U.  8.  Comp.  8t  1901, 
p.  2018],  allowing  compensation  to  inform- 
ers out  of  "fines,  penalties,  or  forfeitures"  in- 
fiicted,  does  not  apply  to  sums  recovered  on 
forfeited  bail  bonds.  In  re  Brittingham  (U. 
S.)  5  Fed.  191. 

PENAI.TY  OF  DEATH. 

When  the  words  "penalty  of  death**  are 
used,  they  are  understood.  In  a  somewhat  fig- 
urative sense,  to  signify  the  forfeiture  of 
life.  It  is  less  usual  to  say  the  penalty  of 
imprisonment  or  the  penalty  of  whipping. 
State  ▼.  Fields  (8.  O.)  2  Bailey*  554^  557. 

PENCIL 

A  pencil  Is  an  instrument  with  which  we 
write  without  ink.  Glason  y.  Bailey  (N.  Y.) 
14  Johns.  484^  491. 

PENDENCY  OF  ACTION. 

Bee  "During  Pendency  of  Action  or  Pro- 
ceedings.** 

PENDENTE  LITE. 

See  "Administrator  Pendente  Lite**;  ''Re- 
ceiver  In  Pendente  Lite." 

A  purchaser  pendente  lite  is  one  who  by 
purchase  acquires  an  interest  in  the  matter 
in  litigation  pending  the  suit  Whiting  y. 
Beebe,  12  Ark.  (7  Eug.)  421,  564. 

PENDING. 

See  "Freight  Pending.** 

The  term  "pending"  means  noticing  mors 
than  undecided.  Wentworth  y.  Town  of 
Farmington,  48  N.  H.  207,  210;  Olindenin  y. 
Allen,  4  N.  H.  385,  386;  BusweU  y.  Babbitt 
18  Atl.  748,  65  N.  H.  168. 

"Pending**  is  defined  to  mean  depending, 
remaining  undecided;  not  terminated.  San- 
ford  y.  Sanf ord,  28  Ck>nn.  6»  2a 
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AppedL 

Code  Or.  Proc.  art.  845,  prorlding  that  If 
tbe  defendant,  ''pending  an  appeal"  in  a  fel- 
ony case,  shall  escape  from  custody,  the  juris- 
diction of  the  Court  of  Appeals  shall  no  long- 
er attach  in  the  case,  means  that  sentence 
must  have  been  pronounced  on  the  defend- 
ant as  required  by  law,  and,  where  sentence 
was  not  pronounced  on  the  defendant  until 
after  he  had  made  his  escape,  but  was  per^ 
fected  after  such  escape,  and  while  the  de- 
fendant was  in  custody,  it  cannot  affect  the 
Jurisdiction  of  the  Court  of  Appeals.  Wal- 
ters Y.  State,  18  Tex.  App.  S,  IL 

Bankziiptcy  prooeedings. 

A  proceeding  in  involuntary  bankruptcy 
was  pending,  within  the  meaning  of  the  act 
of  June  7,  1878,  repealing  the  bankrupt  law, 
when  that  act  went  into  force,  although  the 
reqiiircd  number  and  amount  had  not  then 
Joined  as  petitioning  creditors,  and  the  court 
had  power  thereafter  to  permit  other  cred- 
itors to  Join  as  petitioning  creditors.  In  re 
Henderson  (U.  S.)  9  Fed.  106,  197. 

The  word  ''pending,"  in  the  bankruptcy 
act  of  1867,  proYiding  that  the  circuit  court 
for  the  district  where  bankruptcy  proceed- 
ings shall  be  pending  shall  have  a  general 
superintendence  and  Jurisdiction  of  all  cases 
and  questions  arising  under  the  act,  does 
not  mean  that  the  circuit  court  can  take  Ju- 
risdiction of  a  petition  for  revision  only  while 
proceedings  are  actually  pending,  and  before 
a  final  decree  in  the  district  court,  but  the 
circuit  court  may  review  a  final  decree.  Llt- 
tlefield  Y.  Delaware  &  H.  Canal  Co.  (U.  S.) 
15  Fed.  Cas.  627,  628. 

Bill  in  IiegislAture. 

The  word  "pending,**  in  an  indictment 
for  bribery,  in  connection  with  a  bill  pending 
in  the  Legislature,  is  sufiSclent  to  convey  the 
proper  meaning  of  the  charge,  without  stat- 
ing whether  the  bill  is  pending  in  the  Senate 
or  in  tbe  House.  State  ▼•  Gear,  5  Ohio  8.  & 
C.  P.  Dec  569. 

OIyU  action  or  suit. 

An  action  is  considered  as  pending  from 
the  time  of  its  commencement  of  the  writ 
Clindenln  v.  Allen,  4  N.  H.  385,  386. 

At  common  law  the  suit  was  considered 
as  pending  from  the  issuance  of  the  writ. 
In  equity  the  writ  was  issued  after  bill 
filed,  and  the  suit  regarded  as  commenced 
from  the  time  of  the  service  of  the  writ 
Under  our  statute  the  suit  in  equity  may  be 
commenced  before  the  bill  is  filed,  and  is 
treated  as  a  suit  commenced  from  that  time. 
Handlan  v.  Handlan,  16  S.  E.  507,  598,  37 
W.  Va.  48a 

"Pending,''  as  used  in  Act  April  6,  1881, 
exempting  pending  actions  from  its  provi- 
sions, should  be  construed,  not  in  the  tech- 


nical sense  of  the  Latin  word  "pendens,"  but 
rather  in  the  sense  of  the  word  "commenced," 
in  our  language,  in  which  it  is  more  generally 
understood.  Rice  v.  McCaulley  (Del.)  81  Atl. 
240,  244,  7  Houst  226. 

The  term  "pending  in  court,"  as  used  in 
a  statute  relative  to  causes  which  exempts 
from  its  operation  causes  then  pending  in 
court,  means  causes  on  the  docket  Tilden 
v.  Johnson,  52  Vt  628,  630,  36  Am.  Rep. 
769. 

"Pending,"  as  used  in  25  Stat.  676,  pro- 
viding for  the  state  governments  of  certain 
territories,  and  declaring  that  all  cases,  pro- 
ceedings, and  matters  pending,  etc.,  are  trans- 
ferable to  the  court,  which  by  such  act  is 
made  the  successor  of  the  territorial  court, 
embraces  all  cases,  proceedings,  and  matters 
initiated  in  tbe  territorial  courts,  and  in 
which  at  the  time  of  the  actual  transforma- 
tion of  the  territorial  Judicial  system  into  the 
state  and  national  systems  there  should  be 
yet  any  vitality,  force,  or  virtue,  including  an 
injunction  for  the  protection  of  a  continuing 
right  United  States  t.  Taylor  (U.  S.)  44 
Fed.  2,  8. 

An  action  did  not  cease  to  be  a  pending 
action,  so  as  to  prevent  the  operation  of  the 
statute  of  limitations,  because  the  clerk  of 
the  court  had  failed  for  several  terms  to 
place  it  upon  the  docket  or  court  calendar. 
Lawrence  y.  Belger,  81  Ohio  St  175,  182. 

A  case  which  has  been  dismissed  from 
the  docket  simply  to  relieve  the  same  is  pend- 
ing, within  the  meaning  of  St  1887,  c.  382. 
I  5,  providing  that  the  act  which  gives  the 
superior  court  exclusive  original  Jurisdiction 
of  all  causes  in  divorce  shall  not  affect  any 
case  pending  in  the  Supreme  Judicial  Court 
when  it  takes  effect  Darraw  y.  Darraw,  84 
N.  B.  270,  271,  159  Mass.  262,  21  L.  R.  A. 

loa 

Act  March  80,  1875  (72  Ohio  Laws,  p. 
161),  which  took  away  the  right  to  appeal 
from  a  Judgment  of  a  Justice  of  the  peace 
where  the  amount  involved  was  less  than 
1100,  but  which  provided  that  it  should  not 
affect  actions  or  proceedings  then  pending, 
did  not  apply  to  actions  in  which  Judgment 
had  been  rendered,  and  which  were  at  that 
time  appealable  within  a  certain  period,  un- 
der the  statute  regulating  appeals.  Bode  Y. 
Welch,  29  Ohio  St.  19,  21. 

A  suit  is  pending  until  final  Judgment 
is  rendered.  Turner  y.  Norris,  35  Me.  112, 
115. 

An  action  is  pending  until  the  Judgment 
is  fully  satisfied.  State  v.  Tugwell,  52  Pac. 
1056,  1063,  19  Wash.  238,  43  L.  R.  A.  7i< 
(citing  Ulshafer  v.  Stewart,  71  Pa.  [21  P.  F. 
Smith]  170;  Holland  v.  Fox,  8  El.  ft  Bl.  977; 
Wegraan  v.  Childs,  41  N.  Y.  150);  (Jntes  v. 
Newman,  40  N.  E.  G54,  050,  18  Ind.  App.  392. 
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A  cause  la  pending  in  court  until  the 
judgment  or  decree  is  performed.  And  un- 
der a  statute  providing  that  the  court  order- 
ing a  Judicial  sale  may,  on  motion,  after 
10  days*  notice,  enter  judgment  as  soon  as 
the  money  may  become  due,  where  an  ad- 
ministrator sold  land  on  credit  pursuant  to 
the  judgment  of  the  probate  court  the  cause 
was  pending  in  that  court,  and  at  the  expira- 
tion of  the  credit  the  administrator  was  then 
entitled  to  a  judgment  for  the  amount  of 
the  purchase  price  on  10  days*  notice,  Mau- 
oey  V.  Pemberton,  75  N.  C.  219,  221. 

An  action  is  pending  the  entire  time 
from  the  beginning  of  the  action  until  final 
judgment  has  been  pronounced  and  entered 
up,  for  until  final  judgment  there  cannot  be 
said  to  be  a  termination  of  the  action,  and 
it  is  therefore  still  pending.  Holland  T.  Fox, 
3  El.  &  Bl.  077,  985. 

Acts  1881,  c.  297,  |  8,  provides  that,  'in 
every  case  for  divorce  for  incurable  insanity 
in  pursuance  of  the  provisions  of  this  act, 
the  court  may  at  any  time  after  rendering 
judgment  therein  revise  and  alter  such  judg- 
ment" in  certain  named  provisions.  Acts 
1882,  c.  230,  declares  that  such  chapter  297 
"is  hereby  repealed.  •  •  •  This  act  shall 
not  affect  any  actions  pending  March  25, 
1882." ,  Held,  that  an  action  in  which  a  de- 
cree of  divorce  was  rendered  prior  to  March 
25,  1882,  was  an  action  pending,  within  the 
meaning  of  the  repealing  act,  and  was  unaf- 
fected thereby;  the  court  being  investM  un- 
der the  former  act  with  full  power  over  the 
custody  and  support  of  the  insane  party,  and 
to  revise- and  alter  the  original  judgment  of 
divorce  in  those  respects  at  any  time  after 
its  rendition.  Hence  the  original  judgment, 
in  so  far  as  it  affects  such  custody  and  sup- 
port, is  not  final,  in  any  correct  sense  of  that 
term.  As  to  those  matters,  a  divorce  action 
is  pending  as  long  as  the  parties  thereto  sur- 
vive. Hicks  V.  Hicks,  48  N.  W.  496,  490,  79 
Wis.  465. 

When  a  suit  is  once  Instituted,  it  is 
thenceforward  pending  in  every  instant  of 
time  until  finally  disposed  of.  As  expressed 
by  the  Supreme  Court  of  New  Hampshire, 
the  term  "pending*'  means- nothing  more  than 
remaining  undecided.  In  Maine  it  was  held 
that  a  case  was  pending,  so  as  to  authorize 
the  taking  of  depositions,  even  where  a  non- 
suit had  been  entered,  with  leave  to  have  it 
taken  off  if  the  plaintiff  would  appear  on  the 
first  day  of  the  succeeding  term.  Said  the 
court,  the  suit  must  be  regarded  as  pending 
from  its  first  institution  until  its  final  de- 
termination. Brown  v,  Foss,  16  Me.  (4  Shep.) 
257.  In  an  English  case  the  complainant's 
bill  was  dismissed,  and  yet  the  suit  was 
held  to  have  been  still  pending  because  some 
time  afterwards  an  appeal  was  taken  to  the 
House  of  Lords.  £2x  parte  Munford,  57  Mo. 
603,  606. 


"Pending,**  as  used  in  the  new  Constitu- 
tion, providing  that  on  the  first  Monday  In 
July,  1847,  jurisdiction  of  all  suits  and  pro- 
ceedings then  pending  in  the  present  Su- 
preme Court  and  Court  of  Chancery,  and  all 
suits  or  proceedings  originally  commenced 
and  then  pending  in  any  court  of  common 
pleas,  except  in  the  city  and  county  of  New 
York,  shall  become  vested  in  the  Supreme 
Court  hereby  established,  intended  all  suits 
originally  commenced  in  the  old  courts  of 
common  pleas,  whether  the  same  have  pro- 
ceeded to  final  judgment  or  not,  provided  no 
other  judicial  action  is  to  be  had  thereon — 
for  instance,  as  a  motion  for  a  new  trial 
upon  a  case,  or  motions  to  set  aside  a  report 
of  referees,  to  amend  the  record,  or  to  set 
aside  the  judgment  for  irregularity.  O' Ma- 
ley  V.  Reese  (N.  Y.)  1  Barb.  643,  647. 

Oharges  as:alast  polloe  oAeer* 

Within  Laws  1895,  c.  569,  requiring  the 
retirement  of  a  police  officer  after  25  years' 
service,  against  whom  no  charges  are  pend- 
ing, means  against  whom  accusations  made 
to  and  entertained  by  the  body  haying  juris- 
diction to  act  upon  and  investigate  them  are 
hanging.  People  v.  Roosevelt;  34  N.  Y.  Supp. 
228,  229,  12  Misc.  Rep.  622. 

Criminal  proseoutioiu 

A  prosecution  will  not  be  deemed  pend- 
ing where  no  indictment  has  been  filed,  but 
only  preliminary  proceedings  begun  before 
a  magistrate.  State  t.  Arlln,  89  N.  H.  171, 
180. 

A  cause  is  pending  against  one  as  early 
as  his  arrest  and  commitment  for  a  crime 
for  which  he  is  afterwards  indicted.  Hart- 
nett  y.  State,  42  Ohio  St  568,  576. 

Freislit. 

Rev.  St.  I  4283  [U.  8.  Comp.  St  1901, 
p.  2943],  relating  to  the  liability  of  an  owner 
of  a  vessel  for  embezzlement  or  destruction 
of  property  on  the  vessel,  and  providing  that 
it  shall  in  no  case  exceed  the  value  of  the 
interest  of  the  owner  in  the  vessel  and  "her 
freight  then  pending,*'  means  the  earnings  of 
the  voyage  contingent  on  its  completion, 
whether  for  the  carriage  of  passengers  or 
merchandise.  In  re  La  Bourgogne,  117  Fed. 
261,  265. 

Hearinff. 

Where  a  clerk  was  ordered  to  issue  a 
restraining  order  "i>ending  such  hearing," 
this  means  the  same  as  if  the  words  had 
been  "until  and  pending  such  hearing,"  and 
the  intention  was  to  limit  the  operation  of 
the  order  until  such  time  as  the  parties  could 
be  heard  upon  the  issue  whether,  under  the 
allegations  in  the  petition  and  answer,  should- 
one  be  filed,  an  injunction  should  be  granted, 
and  remains  in  force  until  the  final  disposi- 
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tlon  of  such  iBsae.     Biirgliui  t.  Thompson, 
71  8.  W.  14, 16»  96  Tex.  154. 

Petltioa  for  lalsliwmj. 

A  petition  for  a  highway*  at  soon  ai 
filed  with  the  clerk  of  the  proper  court,  ia 
pending.  Wentworth  y.  Town  of  Farming- 
ton,  48  N.  H.  207,  210. 

pTooeedlBV. 

The  leyy  of  an  execution  and  other  min- 
isterial acts  to  tf  ect  the  sale  are  not  "pend- 
ing proceedings,"  within  Code,  |  4183,  pro- 
viding that  bills  shall  be  filed  in  the  county  ' 
of  the  residence  of  the  defendant  except  in  [ 
cases  of  injunctions  to  stay  pending  proceed- 1 
ings.    Rounsaville  v.  McQinnls,  21  8.  B.  128» 
124,  03  Qa.  579. 

The  issuance  and  levy  of  a  distress  war- 
rant, when  no  counter  affidavit  or  other  pro- 
ceeding is  filed  to  arrest  their  progress,  is  j 
not  a  **pending  proceeding,"  within  Civ.  Code 
1895,  8  4950,  providing  that  all  petitions  for  | 
equitable  relief  shall  be  filed  in  the  coun- ' 
ty  of  the  residence  of  one  of  the  defendants, 
except  in  cases  of  injunction  to  stay  pend- 
ing proceedings.     Dade  Ck)al  Co.  v.  Ander- 
son, 30  8.  B.  040,  641,  103  Ga.  809. 

A  proceeding  before  the  railroad  com- 
mis8ioners»  in  which  application  to  them  had 
been  made^  but  no  notice  given  to  the  other 
party,  was  not  pending.  City  of  Burlington 
V.  Burlington  Traction  Co.,  41  Atl.  514,  515, 
70  Vt  491. 

Improvement  Act  1897,  |  66,  as  amended 
by  Laws  1901,  provides  that,  on  an  applica- 
tion for  Judgment  of  sale  of  property  for  an 
unpaid  subsequent  installment  of  a  special 
assessment,  no  defense  "except  as  to  the 
legality  of  the  pending  proceeding"  shall  be 
made.  Held,  that  the  phrase  "as  to  the  le- 
gality of  the  pending  proceeding"  applied 
only  to  the  proceedings  in  the  application  for 
Judgment  of  sale.  Downey  v.  People,  68  N. 
B.  807,  808,  205  111.  230. 

The  act  concerning  insane  persons  (Pub. 
Acts  1889,  p.  88)  provides  that,  wben  any 
person  is  supposed  to  be  Insane,  complaint 
may  be  made  to  any  Judge  of  probate;  that 
after  receiving  said  complaint  the  Judge 
shall  appoint  a  time  for  a  hearing  on  rea- 
sonable notice;  and  that  "pending  the  pro- 
ceedings for  the  hearing  and  examination" 
the  judge  may  make  such  reasonable  orders 
for  the  custody  of  the  person  complained  of 
as  he  shall  deem  proper.  The  proceeding 
under  the  statute  is  pending  as  soon  as  the 
complaint  is  filed  in  court,  and  before  serv- 
ice of  notice  on  the  person  complained  of. 
Porter  v.  Ritch,  39  Atl.  169,  177,  70  Conn. 
235,  39  L.  R.  A.  353. 

Settlement. 

Where  an  estate  represented  insolvent 
has  turned  out  to  be  solvent,  and  the  ad- 


ministration account  has  been  presented  to 
the  court  of  probate  and  accepted,  the  es- 
tate is  no  longer  to  be  regarded  as  "pend- 
ing for  settlement,"  within  the  meaning  of 
a  statute  which  provides  that  no  suit  shall 
be  brought  against  the  administrator  while 
the  estate  is  in  settlement  Bacon  v.  Thorp, 
27  Conn.  25L 

PENETRATION. 

"Penetration,"  as  used  In  the  rule  that 
penetration  only  is  necessary  to  be  proved 
on  a  trial  for  rape,  is  a  limitation  upon  and 
qualification  of  the  meaning  of  the  term 
"carnal  knowledge"  as  used  in  Pen.  Code,  I 
528,  defining  the  offense  of  rape.  In  limit- 
ing the  "carnal  knowledge"  mentioned  in 
the  definition  of  "rape"  to  "penetration"  only, 
the  Legislature  intended  to  eliminate  the 
question  of  "emission"  in  such  cases.  Lujano 
▼.  State,  24  8.  W.  97,  32  Tex.  Cr.  R.  414. 

PENITENTIARY. 

See  "State  Jail  or  Penitentiary.'* 

"Penitentiary,"  is  an  Bnglish  word  In 
common' use,  denoting  a  prison  or  place  of 
punishment,  and  means  the  place  of  punish- 
ment in  which  convicts  sentenced  to  confine- 
ment and  hard  labor  are  confined  by  the  au- 
thority of  the  law.  State  v.  Nolan,  29  Pac. 
568,  571,  48  Kan.  723;  Miller  v.  State,  2  Kan. 
174,  183. 

A  penitentiary  is  a  prison  for  the  com- 
pulsory confinement  of  convicts  from  criminal 
courts.  In  Pennsylvania  and  the  Southern 
States  these  prisons  are  called  "penitentia- 
ries," but  in  nearly  all  the  Northern  States 
the  term  "state  prison"  is  used  synonymously 
with  the  word  "penitentiary."  United  States 
V.  Smith  (U.  S.)  40  Fed.  755,  759. 

The  fact  that  the  Jury  fixed  defendant's 
punishment  at  imprisonment  in  the  peniten- 
tiary instead  of  in  the  state*s  prison  is  an  ob- 
jection of  so  technical  a  character  as  to  con- 
stitute no  ground  for  the  reversal  of  a  con- 
viction. Cross  V.  State,  31  N.  B.  473, 132  Ind. 
65. 

Under  an  act  requiring  the  sheriff  to  de- 
liver the  convict  to  the  warden  of  the  peni- 
tentiary, there  to  be  safely  kept  until  the 
term  of  his  confinement  expires  or  he  Is  par- 
doned, it  is  held  that  the  word  "penitcntinry" 
does  not  mean  the  place,  geographicn  Uy  lim- 
ited, which  at  the  moment  of  the  sentence 
may  be  legally  designated  or  in  use  for  the 
confinement  of  criminals,  but  refers  to  the 
place  or  places  which,  for  the  time  being,  the 
Legislature  may  provide  for  the  incarceration 
of  criminals.  State  v.  Peters,  43  Ohio  St 
629,  649,  4  N.  E.  81. 

The  state  reformatory,  established  by 
Kurd's  Rev.  St  1893,  c  118,  §  12,  requires 
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male  criminals  between  the  ages  of  16  and 
21,  on  conviction  of  a  crime  not  capital,  which 
was  theretofore  punishable  In  the  peniten- 
tiary, to  be  sentenced  to  the  reformatory,  un- 
less shown  to  have  been  previously  sentenced 
to  the  penitentiary  or  state  prison  in  this  or 
some  other  state  or  country,  is  different  in 
its  objects  and  purposes  from  the  peniten- 
tiary, established  by  the  state,  and  it  cannot 
be  called  a  penitentiary;  and  therefore  a 
previous  sentence  to  the  reformatory  does 
not  authorize  a  penitentiary  sentence  in  such 
a  case.  Henderson  v.  People,  165  111.  607, 
608,  46  N.  E.  711. 

The  word  "penitentiary"  whenever  the 
same  is  used  in  any  of  the  laws  of  the  state 
as  a  place  of  punishment  for  crime,  shall  be 
construed  to  mean  and  refer  to  the  state 
prison.    Rev.  St.  Fla.  18d2,  §  3034. 

PENNSYLVANIA. 

Current  money  of,  see  "Current  Money." 

PENSION. 

A  pension  is  a  bounty  for  past;^  services 
rendered  to  the  public.  It  is  mainly  designed 
to  assist  the  pensioner  in  providing  for  his 
daily  wants.  Price  v.  Society  for  Savings,  30 
Atl.  139,  64  Conn.  362,  42  Am.  St  Rep.  198. 

A  pension  is  a  mere  bounty  or  gratuity 
given  by  the  government  in  consideration  or 
recognition  of  meritorious  past  services  ren- 
dered by  the  pensioner  or  by  some  kinsman 
or  ancestor.  Manning  v.  Spry,  96  N.  W.  873, 
874,  121  Iowa,  191. 

A  pension  is  a  periodical  allowance  of 
money  granted  by  a  government  for  services 
rendered,  in  particular  to  a  soldier  or  sailor 
in  connection  with  a  war  or  with  a  military 
operation.  Morse  v.  Robertson,  9  Hawaii, 
195, 197  (quoUng  And.  Law  Diet). 

Pensions  are  not  granted  in  consequence 
of  a  deficiency  of  pay  while  in  service,  but 
they  are  gratuitous  for  honorable  service 
when  the  party  in  most  cases  is  unable  to 
render  further  service.  Burton's  Bx'r  v.  Bur- 
ton's Adm'r  (Va.)  10  Leigh.  697,  699. 

Pensions  are  the  bounties  of  the  govern- 
ment, which  Congress  has  the  right  to  give, 
withhold,  distribute,  or  recall  at  its  discre- 
tion. Walton  V.  Cotton,  60  U.  S.  (19  How.) 
355,  358,  15  L.  Ed.  658;  Frisble  v.  United 
States,  15  Sup.  Ct  586,  688,  157  U.  8.  160, 
39  L.  Ed.  657. 

A  pension  is  In  the  nature  of  a  gift  in- 
tended for  the  personal  benefit  of  him  who  is 
or  those  who  are  beneficiaries  of  it,  and  un- 
der Code  Civ.  Proc  S  1393,  providing  that  a 
pension  granted  by  the  United  States  shall 
be  exempted  from  seizure  for  nonpayment  of 
taxes,  property  purchased  by  the  widow  of 


a  soldier  with  pension  money  is  exempt.  Peo- 
ple V.  Williams,  27  N.  Y.  Supp.  23,  25,  6  Misc. 
Rep.  185. 

Under  Code  Civ.  Proc  I  1393,  providing 
that  a  pension  granted  for  military  services 
is  exempt  from  levy  and  sale  under  execu- 
tion and  from  seizure  for  nonpayment  of 
taxes  or  in  any  other  legal  proceedings,  land 
purchased  as  a  place  of  residence  for  the  pur- 
chaser and  his  family  with  pension  money 
is  exempt  from  sale  for  nonpayment  of  taxes. 
Toole  V.  Oneida  County  Sup'rs,  37  N.  Y.  Supp. 
9.  10,  25  Civ.  Proc.  R.  207,  16  Misc.  Rep.  653. 

PENSION  AGENT. 

As   United    States   officer,   see   **nnited 
States  Oflicer." 

PENSION  MONET  EXEMPTIONS. 

Pension  money  exemptions  within  the 
meaning  of  Rev.  St.  I  4747  [U.  S.  Comp.  St 
1901,  p.  3279],  providing  that  no  sum  of  mon- 
ey due  or  to  become  due  to  any  pensioner 
shall  be  liable  to  attachment,  levy,  or  seizure 
by  or  under  any  legal  or  equitable  process 
whatever,  whether  the  same  remains  in  the 
pension  office,  or  any  officer  or  agent  thereof, 
or  is  in  the  course  of  transmission  to  the  pen- 
sioner entitled  thereto,  but  shall  inure  wholly 
to  the  benefit  of  the  pensioner,  is  an  exemp- 
tion which  only  exists  till  the  pension  money 
is  actually  received  by  the  pensioner.  Beech- 
er  V.  Barber  (N.  Y.)  6  Dem.  Sur.  129,  131. 

PENSIONER. 

The  word  "pensioner,**  as  used  in  the 
chapter  relating  to  state  and  military  aid  and 
soldiers  relief,  shall  be  held  to  include  a  com- 
missioned officer.  Rev.  Laws  M&aa,  1902,  p. 
702,  c.  79,  I  4. 

PENT  ROAD. 

A  "pent  road"  Is  a  highway  within  Rev. 
St  c.  20,  S$  3,  5,  providing  that  the  selectmen 
may  lay  out  cross-roads  or  lanes  as  pent 
roads,  and  that  they  shall  be  deemed  high- 
ways. Town  of  Whitingham  y.  Bowen,  22 
Vt  317,  318. 

A  pent  road  la  a  road  which  Is  shut  up 
or  closed  at  its  terminal  point,  and  is  a  high- 
way for  the  use  of  the  public,  though  they 
are  not  open  highways.  Wolcott  v.  Whit- 
comb,  40  Vt  40,  41. 

Pent  roads  are  public,  but  not  open,  high- 
ways. Carpenter  v.  Cook,  30  Atl.  998,  999, 
67  Vt  102. 

A  pent  road  is  one  that  may  be  inclosed 
by  gates  or  bars,  and  is  not  an  open  high- 
way. Bridgeman  v.  Town  of  Hardwick,  31 
Atl.  33.  34,  67  Vt  132;  French  v.  Holt,  63 
Vt  3G4,  30a 
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PEON. 

A  peon  is  a  spedes  of  serf,  compelled  to 
work  for  his  creditor  until  bis  debts  are  paid. 
In  re  LewU  (U.  S.)  114  Fed.  963,  967. 

PEONAGE. 

At  the  time  of  the  passage  of  the  act  of 
Ck)ngresa  now  embraced  in  sections  1990  and 
552G  of  the  Revised  States  [U.  S.  Ck>mp.  St 
1901,  pp.  1266,  8715]  a  system  of  service  pop- 
ularly called  '^peonage*'  existed  in  New  Mex- 
ico, though  not  so  termed  in  the  laws  of  the 
territory,  which  spoke  of  the  relation  as  that 
of  master  and  servant  It  derived  the  insti- 
tution from  Mexico,  which  in  turn  inherited 
it  from  Spain.  Peonage  was  not  slavery  as  it 
formerly  existed  in  tliis  country.  The  peon 
was  not  a  slave.  He  was  a  freeman,  with 
political  as  well  as  civil  rights.  He  entered 
into  the  relation  from  choice,  for  a  definite 
period,  as  the  result  of  mutual  contract  The 
relation  was  not  confined  to  any  race.  The 
child  of  a  peon  did  not  become  a  peon  and 
the  father  could  not  contract  away  the  serv- 
ices of  his  minor  child  except  in  rare  cases. 
The  peonv  male  or  female,  agreed  with  the 
master  upon  the  nature  of  the  service  or 
length  of  its  duration  and  compensation. 
The  peon  then  became  bound  to  the  master 
^for  an  indebtedness  founded  upon  an  ad- 
vancement in  consideration  of  service."  In 
the  earlier  stages  of  the  institution  there,  the 
person  agreeing  to  perform  service  could  put 
an  end  to  the  relation  by  paying  whatever  he 
owed  to  the  employer  at  any  time.  If  the 
peon  wished  to  change  masters  or  service, 
he  could  find  a  new  employer  who  would  ad- 
vance enough  to  pay  the  peon's  debt  to  his 
then  master,  and  the  peon  would  then  become 
bound  In  the  new  employer's  service.  So, 
also,  the  master  could  sell  the  service  of  the 
peon  for  the  term  to  any  one  who  had  paid 
his  debts  and  assumed  the  duties  and  obliga- 
tions of  the  master.  Under  later  laws  the 
party  could  not  abandon  the  contract  except 
by  mutual  consent,  or  "by  some  sufficient 
motive  given  by  one  party  to  another,  such 
as  having  grievously  injured  him,  or  where 
the  master  kept  the  accounts  in  an  ambigu- 
ous manner,  so  that  the  servant  could  not 
understand  them."  In  these  cases  the  con- 
tract could  be  rescinded  by  paying  the  amount 
due  by  one  party  to  the  other.  If  no  such  mo- 
tive ''should  be  proven,  the  contract  must  be 
compiled  with,  and  the  Judge  or  court  would 
order  it  carried  into  effect  by  Imposing  upon 
the  party  falling  to  comply  with  the  contract, 
and  who  shall  persevere  in  doing  so,  that  he 
should  indemnify  the  other  party  for  the  in- 
juries resulting  therefrom;  and  all  resist- 
ance was  punished  by  a  fine  or  imprisonment, 
as  the  gravity  of  the  circumstances  and  re- 
sistance may  require."  If  the  servant  re- 
fused to  comply,  and  owed  any  money  to  the 
master,  and  he  refused  and  could  not  pay  it, 


the  court  would  compel  him  to  pay  the  prin- 
cipal and  interest  to  the  other,  and  might  or- 
der the  sheriff  to  contract  the  services  of  the 
peon  to  the  highest  bidder.  The  same  pro- 
ceedings could  be  had  against  the  master  if 
he  failed  to  pay  what  he  owed.  ''It  seems 
clear,"  as  declared  by  the  highest  court  of 
the  territory  in  reviewing  the  legislation  on 
the  subject,  "that  the  Legislatures  were  de- 
termined that  by  no  means  should  either  of 
the  parties  escape  the  consequences  of  their 
own  voluntary  agreement"  The  agreement 
once  made,  the  employ^  or  person  for  whom 
the  advance  was  made,  except  in  the  cases 
stated,  became  irrevocably  bound  to  service. 
Under  section  5526  of  the  Revised  Statutes 
[U.  S.  Ck>mp.  St  1901,  p.  8715],  which  makes 
it  an  offense  to  hold,  arrest,  or  return,  or  to 
cause  or  aid  in  the  arrest  or  return,  of  any 
person  to  a  condition  of  peonage,  it  is  imma- 
terial to  such  offense  whether  or  not  the  con- 
dition of  peonage  exists  by  virtue  of  a  local 
law  or  custom  creating  a  system  of  peonage, 
or  whether  it  exists  in  violation  of  or  with- 
out the  sanction  of  law.  The  "condition  of 
peonage"  is  a  condition  of  enforced  servitude, 
by  which  the  servitor  is  restrained  of  his  lib- 
erty, and  compelled  to  labor  in  liquidation  of 
some  debt  or  obligation,  either  real  or  pre- 
tended, against  liis  will;  and  any  agreement 
giving  another  the  right  to  exact  such  servi- 
tude is  invalid  under  the  law,  and  treated  as 
though  made  involuntarily,  and  affords  the 
creditor  or  master  no  protection.  What  in- 
fluence, force,  or  ttureats  to  compel  a  person 
to  render  service  to  another  in  liquidation  of 
an  obligation  amounts  to  coercion,  such  as,  if 
effective^  will  render  the  service  involuntary, 
and  create  a  condition  of  peonage,  must  be 
determined  by  taking  into  consideration  in 
each  case  the  relative  inferiority  of  the  per- 
son performing  the  service  to  the  person 
exercising  the  force  or  influence  to  compel  its 
performance.  A  person  who  hires  another,  or 
induces  him  to  sign  a  contract  by  which  he 
agrees  during  the  term  to  be  imprisoned  or 
kept  under  guard,  and  under  cover  of  such 
agreement  afterward  holds  the  party  to  the 
performance  of  the  contract  by  threats  oz 
punishment  or  undue  influence,  subduing  his 
free  will  when  he  desires  to  abandon  the  serv- 
ice, is  guilty  of  holding  such  person  to  a  con- 
dition of  peonage.  A  person  who  falsely  pre 
tends  to  another  that  he  is  accused  of  crime, 
and  offers  his  good  offices  to  prevent  his  con- 
viction if  he  will  pay  a  sum  of  money  there- 
by to  satisfy  the  prosecutor,  and  thus  induces 
such  party  to  sign  a  contract  obligating  him- 
self to  work  to  reimburse  the  amount  paid 
out  or  pretended  to  be  paid  out  for  this  pur- 
pose, and  to  submit  to  restraint  and  depriva- 
tion of  his  liberty  while  he  is  performing  the 
contract  is  gull^  of  holding  such  person  or 
causing  him  to  be  held  to  a  condition  of  peon- 
age, whenever  such  person  having  so  entered 
on  performance  of  the  contract  desires  to 
leave  it  but  is  compelled  to  remain  and  per- 
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form  It  by  tbreats  or  punishment  sabdning 
bis  freedom  of  will;  and  any  third  person  for 
whose  benefit  such  a  contract  la  made,  who, 
knowing  such  facts,  becomes  the  custodian  of 
the  person  so  held  to  servitude  and  enforced 
performance  of  the  contract,  Is  also  guilty 
of  the  offense.  If  one  person  carries  another 
before  a  magistrate,  Informing  him  that  he  is 
accused  of  crime,  and  the  magistrate  induces 
the  accused,  who  is  of  weak  mind,  or  little  in- 
telligence, or  confiding,  to  believe  that  he  has 
been  sentenced  to  hard  labor  for  a  fine,  when 
in  fact  no  offense  was  charged,  no  warrant  Is- 
sued, and  no  judgment  entered,  and  such  per- 
son is  induced  by  such  fraudulent  means  to 
submit  to  restraint  of  his  liberty,  the  persons 
so  concerned  are  guilty  of  causing  the  ac- 
cused to  be  held  to  a  condition  of  peonage. 
Peonage  Cases  (U.  S.)  123  Fed.  671,  67a 

The  word  "peonage,"  as  used  in  Rev.  St 
§  552G  [U.  S.  Oomp.  St.  1901,  p.  3715],  provid- 
ing that  every  person  who  holds,  arrests,  re- 
turns, or  causes  to  be  held,  arrested,  or  re- 
turned, or  in  any  manner  aids  in  the  arrest 
or  return  of  any  person  to  a  condition  of 
peonage  shall  be  punished,  etc.,  includes  cases 
of  involuntary  servitude  to  work  out  a  debt 
In  re  Lewis  (U.  6.)  U4  Fed.  963,  967. 

PEOPLE. 

The  word  ''people'*  la  a  comprehensive 
one,  and  is  subject  to  many  different  mean- 
ings, depending  always  upon  the  connection 
in  which  it  is  used  and  the  subject-matter  to 
which  it  relates.  The  definition  given  in  An- 
derson's Law  Dictionary  is  "ordinarily,  the 
entire  body  of  the  inhabitants  of  a  state;  in 
a  political  sense,  that  portion  of  the  inhabit- 
ants who  are  intrusted  with  political  power"; 
and  in  Rap.  &  L.  Law  Diet,  among  other 
definitions,  "the  state  or  nation  in  Its  col- 
lective or  political  capacity."  Lord  Kenyon, 
in  Nesbitt  v.  Lushington,  4  Term  R.  787,  said 
that  the  word  "people"  means  the  "ruling 
power  of  the  country."  The  Itata  (U.  S.)  56 
Fed.  505,  511,  5  C.  0.  A.  608. 

Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  after  stating  that  the 
power  to  amend  or  revise  our  Constitution  re- 
sides in  the  great  body  of  the  people  of  the 
states  as  an  organized  body  politic,  says: 
'*The  people,  in  a  legal  sense,  must  be  under- 
stood to  be  those  who,  by  the  existing  Con- 
stitution, are  crowned  with  political  rights, 
and  who,  while  that  instrument  remains,  will 
be  the  sole  organs  through  which  the  will  of 
the  body  politic  will  be  expressed."  Koehler 
V.  Hill,  15  N.  W.  609,  615,  60  Iowa,  543. 

It  is  the  whole,  and  not  a  part,  of  the 
people  who  make  the  Constitution  and  speak 
its  language,  and  wherever  it  employs  the 
term  "people"  it  means  the  whole,  and  not  a 
fraction,  of  the  people.  This  is  the  mean- 
ing ^  the  term  in  a  constitutional  provlsiou 


providing  that  all  olflcers  whose  election  la 
not  otherwise  specified  sliall  be  elected  by  the 
people  or  appointed  as  the  Legislature  may 
direct    People  r.  Draper,  15  N.  Y.  632,  56& 

The  "vote  of  the  people,"  as  used  In 
Const  art  11, 1 5,  directing  that  no  act  of  th« 
Genera]  Assembly  creating  banking  associa- 
tions shall  go  into  effect  unless  the  same  shall 
be  submitted  to  a  vote  of  the  people,  means 
the  vote  of  the  people  of  the  whole  state,  and 
not  of  particular  localities  in  the  state.  Du- 
pee  V.  Swigert,  21  N.  B.  622,  623,  127  HL  494. 

"People,"  when  not  used  as  the  equiva- 
lent of  "state"  or  •'nation,"  must  apply  to  a 
body  of  persons  less  than  a  state  or  nation, 
and  this  meaning  would  be  satisfied  by  con- 
sidering it  as  applicable  to  any  consolidated 
political  body.  The  Three  Friends,  17  Sup. 
Ct.  495,  500,  166  U.  S.  1.  41  L.  Ed.  897. 

CitiaeA  syaoAymoiifl. 

"In  the  federal  Constitution  the  words 
'people  of  the  United  States'  and  'citizens' 
are  synonymous  terms,  and  mean  the  same 
thing.  They  both  describe  the  political  body, 
who,  according  to  our  republican  institutions, 
form  the  sovereignty,  and  who  hold-  the  pow- 
er and  conduct  the  government  through  their 
representatives.  They  are  what  we  famil- 
iarly call  the  sovereign  people,  and  every  cit- 
izen is  one  of  these  people,  and  a  constituent 
member  of  this  sovereignty."  Dred  Scott  v. 
SandfoTd,  60  U.  S.  (19  How.)  393»  404,  15  L. 
Ed.  691. 

The  words  "people  of  the  United  States'* 
are  synonymous  with  "citizens,"  both  de- 
scribing the  political  body  who  form  the 
sovereignty,  and  who  hold  the  power  and 
conduct  the  government  through  their  repre- 
sentatives. Boyd  V.  Nebrhska,  12  Sup.  Ct 
375,  381,  143  U.  S.  135,  36  L.  Ed.  103. 

Govemmeiit. 

"People,"  as  used  in  a  policy  insuring 
against  the  takings  at  sea.  arrest,  and  detain- 
ments of  all  kings,  princes,  and  people,  means 
the  governmental  power  of  the  country,  ac- 
cording to  the  rule  noscitur  a  sociis.  Nesbitt 
V.  Lushington,  4  Term  R.  783,  787. 

Act  Cong.  April  20, 1818,  provides  a  pun- 
ishment for  the  offense  of  knowingly  fitting 
out  a  vessel  for  the  service  of  any  foreign 
prince  or  state,  or  of  any  colony,  district,  or 
people,  to  be  used  against  another  nation 
with  whom  the  United  States  were  at  peace. 
"An  indictment  under  the  act  charged  the  de- 
fendant with  fitting  out  a  vessel  to  be  em- 
ployed in  the  service  of  a  foreign  people.  It 
was  in  evidence  that  the  United  Provinces  of 
Rio  de  la  Plata,  for  which  the  vessel  was  in- 
tended, had  been  regularly  acknowledged  as 
an  independent  nation  by  the  executive  de- 
partment of  the  government  of  the  United 
States  prior  thereto.  It  was  argued  that  thfr 
word  'people,'  as  used  In  the  indictment,  was- 


PBOPL£ 


5283        PEOPLE  OP  THE  COUNTRY 


not  properly  applicable  to  that  nation  ori 
power.  The  objection  was  one  purely  tech- 
nical, and,  we  tiilnk,  not  well  founded.  The 
word  'people,'  as  here  used.  Is  merely  descrip- 
tive of  the  power  In  whose  serylce  the  yes- 
eel  was  intended  to  be  employed,  being  one 
of  the  denominations  applied  by  act  of  Con- 
gress to  a  foreign  power."  United  States  v, ' 
Quincy,  81  U.  8.  (6  Pet)  445,  467,  8  L.  Ed.  458.  j 

To  come  within  the  meaning  of  "peo- 1 
pie,"  as  used  In  Rev.  St.  §  5283  [U.  S.  Comp.  ; 
St  1901,  p.  3599],  prescribing  a  punishment 
for  any  person  concerned  in  furnishing,  fitting 
out,  or  arming  any  vessel  with  intent  that 
«he  shall  be  employed  in  the  service  of  any 
foreign  state  or  people  to  cruise  or  commit 
hostilities  against  any  foreign  state  or  people 
with  whom  the  United  States  are  at  peace, 
the  vessel  must  be  intended  to  be  employed 
in  the  service  of  some  foreign  prince,  state, 
colony,  district,  or  people  to  cruise  or  commit 
hostilities  against  the  subjects,  citizens,  or 
property  of  another  with  which  the  United 
States  are  at  peace,  and  a  party  of  insur- 
gents in  a  foreign  country,  engaged  in  car- 
rying on  war  against  the  government  thereof, 
do  not  constitute  a  people.  United  States  y. 
Trumbull  (U.  S.)  48  Fed.  99,  106. 

Znliabitants. 

"People  of  a  town,"  as  used  in  town 
bonds  reciting  that  they  were  issued  in  pur- 
suance of  a  vote  of  the  "people  of  a  town,'* 
in  popular  signification  is  the  same  as  'In- 
habitants of  a  town,"  as  used  in  the  statute 
under  which  the  bonds  were  issued,  requir- 
ing the  approval  of  the  "inhabitants  of  the 
town"  to  such  issue.  Walnut  v.  Wade,  108 
U.  S.  688,  693.  26  L.  Ed.  526. 

Fnblle  syaomymona. 

*Teople"  ordinarily  means  the  entire 
body  of  the  inhabitants  of  a  state,  and  is 
synonymous  with  "public."  Wyatt  v.  Lari- 
mer &  W.  Irr.  Co.,  29  Pac.  906,  911,  1  Colo. 
App.  480  (citing  Bouv.  Law  Diet). 

Voters. 

"People,"  as  used  in  Const  art  8,  I  15, 
providing  that  in  all  elections  by  the  people 
the  vote  shall  be  personally  and  publicly  giv- 
en viva  voce,  means  those  only  who  possess 
the  qualification  of  voters  required  by  Const 
art.  2,  S  8.  Rogers  v.  Jacob,  11  S.  W.  513, 
514,  88  Ky.  502. 

•Teople,"  as  used  in  Oomp.  St  1895,  p. 
208,  c.  13a,  art.  1,  §  67,  subd.  21,  authorizing 
a  city  to  issue  bonds  for  funding  Indebtedness 
when  the  same  shall  have  been  authorized 
by  a  vote  of  the  people,  means  electors  or 
voters.  Bryan  v.  City  of  Lincoln,  70  N.  W. 
252,  50  Neb.  620,  35  L.  R.  A.  752  (citing  Wal- 
nut V.  Wade,  103  U.  S.  693,  26  L.  Ed.  526, 
where  in  a  similar  act  the  word  "inhabit- 
ants" was  held  to  mean  voters). 


"People,"  as  used  in  a  proclamation  stat- 
ing that  by  order  of  the  board  of  supervisors 
a  special  election  will  be  held  in  a  certain 
county  for  the  purpose  of  submitting  a  cer- 
tain question  to  the  "vote  of  the  people"  of 
the  county,  means  the  vote  of  only  those  peo- 
ple who  are  qualified  voters  or  electors.  Peo- 
ple V.  Counts,  26  Pac.  612,  614,  89  Cal.  15. 

"People,"  as  used  in  the  Declaration  of 
Rights  embodied  In  the  Constitution,  provid- 
ing that  all  political  power  is  vested  in  and 
derived  from  "the  people,"  is  not  used  in  its 
ordinary  sense  as  meaning  the  entire  body  of 
the  inhabitants  of  the  state,  but  is  used  in 
its  political  sense,  in  which  it  means  that  por- 
tion of  the  inhabitants  of  the  state  who  are 
intrusted  with  political  powers  for  political 
purposes.  The  word  must  be  construed  as 
synonymous  with  "qualified  voters,"  and  ex- 
cludes those  who  have  not  the  right  of  suf- 
frage. Blair  V.  Ridgely,  41  Mo.  63,  64,  75, 
97  Am.  Dec.  248. 

"People,"  as  used  in  Act  Cong.  May  80, 
1850,  authorizing  the  people  of  the  territory 
of  Nebraska,  etc.,  to  form  for  themselves  the 
Constitution  and  state  government  etc., 
means  the  free  white  male  inhabitants  above 
the  age  of  twenty-one  years,  actual  residents 
of  the  territory,  citizens  of  the  United  States 
and  those  who  have  declared  on  oath  their 
Intention  to  become  such,  and  shall  have 
taken  an  oath  to  support  the  Constitution  of 
the  United  States.  State  v.  Boyd,  48  N.  W. 
739,  750,  81  Neb.  682. 

The  word  "people"  in  the  school  law  of 
1857,  providing  that  taxes  for  the  erection  of 
schoolhouses  must  be  voted  by  the  people, 
means  voters.  Beverly  v.  Sabln,  20  HI.  357, 
362. 

The  word  "people^*  in  a  will  making  a 
charitable  bequest  to  a  school  district  and 
providing  that  the  property  bequeathed  shall 
be  under  the  control  of  one  person,  elected 
by  the  people  of  the  district,  must  be  under- 
stood in  the  political  sense,  and  means  those, 
and  only  those,  with  whom  the  elective  pow- 
er is  deposited.  Heuser  v.  Harris,  42  111.  425, 
432. 

"People,"  as  used  in  Const,  art  4,  |  13, 
requiring  the  consent  of  the  people  to  the 
incurring  of  state  debts  over  a  certain 
amount  should  be  construed  to  include  reg- 
istry voters  as  well  as  taxpayers.  In  re  In- 
curring of  State  Debts,  37  Ati.  14, 15, 19  R.  I. 
010. 

PEOPLE  OF  THE  COUNTBT. 

"People  of  the  country,"  when  used  in 
relation  to  the  introduction  of  a  custoip,  is 
"the  union  or  assemblage  of  persons  of  all 
descriptions  of  the  country  where  they  are 
collected."  Strother  v.  Lucas,  37  U.  S.  (12 
Pet.)  410,  446,  9  L.  Ed.  1137. 
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PEOPIiE  OF  THE  OOUNTT, 

"People  of  tbe  county/'  as  used  In  an 
act  of  the  Legislature  providing  that  the  title 
to  land  condemned  for  a  public  park  shall 
vest  In  the  people  of  the  county,  means  the 
county.  St  Louis  County  Court  v.  Grlswoid, 
58  Mo.  175,  20L 

Tbe  ''people  of  a  county**  have  not  the 
capacity  to  take  by  grant  They  are  not  a 
corporate  body  known  in  law,  and  as  a  grant, 
to  be  valid,  must  be  to  a  corporation,  or  some 
person  certain  must  be  named  who  can  hold 
either  in  his  own  right  or  in  his  right  as  trus- 
tee, a  grant  of  a  lot  to  the  people  of  the  coun- 
ty is  invalid.  Jackson  y.  Coxy  (N.  Y.)  S 
Johns.  385,  388. 

PEOPI^  OF  THE  STATE. 

The  phrase  **peopIe  of  the  state,**  as  used 
in  the  Colorado  statutes  requiring  certain  pro- 
ceedings to  be  brought  in  the  name  of  the 
people  of  the  state,  should  be  construed  as 
equivalent  to  'the  states"  so  ttiat  a  complaint 
brought  in  the  name  of  the  state  of  Colorado 
is,  in  effect,  a  suit  in  the  name  of  the  people 
of  the  state.  Brown  y.  State,  5  Colo.  496, 
499. 

In  an  action  on  an  official  bond  the  court 
said:  "The  first  assignment  of  error  is  that 
the  bond  is  payable  to  the  people  of  the  state 
of  California,  whereas  it  is  insisted  the  act 
requires  it  to  be  made  payable  to  the  state 
of  California.  All  that  is  requisite  to  con- 
stitute a  good  bond  on  this  point  is  that  it 
should  have  a  good  obligee,  so  that  there  will 
be  no  mistake  as  to  the  one  to  whom  the 
service  or  duty  is  owing.  Either  of  the 
names  is  descriptive  of  the  same  soyereignty, 
and  may  be  indifferently  used,  as  they  are  in 
various  statutes."  Tevis  y.  Randall,  6  Cal. 
632,  635,  65  Am.  Dec  547;  People  t.  Love,  19 
Cal.  676^  6SL 

PEPPER. 

Shells  of  pepper,  which,  when  ground, 
make  a  low  grade  of  black  pepper,  are  within 
the  provisions  for  the  entry  free  of  duty  of 
"pepper,  white  or  black,  •  •  •  when  un- 
ground,**  In  Free  List,  par.  667,  Tariff  Act 
July  24,  1897,  c.  11,  J  2,  30  Stat  201  [U.  S. 
Comp.  St.  1901,  p.  16S8].  United  States  y. 
Leggett  (U.  S.)  124  Fed.  1015. 

PEPSIN. 

Chymosln  and  pepsin  are  ferments  found 
in  the  rennets  or  stomachs  of  calves  and 
hogs,  the  former  predominating  in  calf  ren- 
net and  the  latter  in  hog  rennet;  but  they  are 
unlike  in  their  properties,  chymosln  being  a 
coagulating  agent  and  pepsin  a  digestive 
agent  Blumenthal  y.  Burrell  (U.  S.)  43  Fed. 
667. 


PEPTONE. 

Peptone  is  a  sirupy  liquid  resulting  tTOu\ 
a  process  consisting  in  finely  cutting  up  the 
mucous  membranes,  or  the  whole  stomachs^ 
of  animals,  placing  the  same  in  a  vessel  con- 
taining acidulated  water,  and  subjecting  the 
mixture  to  beat,  whereby  an  artificial  diges- 
tion takes  place  akin  to  the  action  in  the  nat- 
ural stomach.  Carl  U  Jensen  Co.  y.  Clay 
(U.  8.)  59  Fed.  290. 


PER. 

See  "As  Per.» 

The  use  of  the  word  **per^  In  a  policy  of 
insurance  countersigned  "W.,  Agent  per  K.,*' 
is  sufficient  to  put  the  insured  upon  inquiry 
as  to  the  authority  of  K.  McClure  v.  Biissi*- 
sippi  Valley  Ins.  Co.,  4  Mo.  App.  148»  157. 

PER  AOREEMENT. 

'Ter  agreement,**  in  the  items  of  a  bill 
of  particulars  for  services  as  **per  agree- 
ment" does  not  restrict  the  claimant  to  proof 
of  a  special  agreement  fixing  the  price.  Rob- 
inson y.  Weil,  45  N.  Y.  810,  811. 

PER  ACRE. 

The  phrase  "per  acre,**  as  used  In  a  com- 
mIssioner'B  statement  of  the  valuation  of 
land  to  be  taxed,  the  land  being  under  water, 
adjacent  to  upland  owned  by  the  party  taxed, 
and  the  statement  being  In  the  following 
form:  "Thirty  acres  of  land  at  117,500  per 
acre,  $525,000,**  does  not  indicate  the  value 
of  each  acre  by  itself,  but  only  a  basis  of 
calculation  on  which  the  valne  of  the  owner's 
rights  in  the  whole  tract  may  be  computed. 
New  York,  L.  E.  ft  W.  B.  Co.  y.  Yard,  43  N. 
J.  Law,  121,  124. 

PER  AHlfUlC. 

Strictly  speaking,  tbe  words  ''per  an- 
num** mean  by  the  year,  or  through  the  year, 
as  used  in  a  promissory  note  made  payable 
on  or  before  a  certain  time,  with  interest  at 
a  certain  per  cent  per  annum  after  date  un- 
til paid.  Ramsdell  y.  Hulett,  31  Pac.  1092, 
1093,  50  Kan.  440. 

A  note  reading,  "Five  years  after  date  I 

promise  to  pay,  •  •  •  with  interest  from 
date  at  the  rate  of  8  per  cent,  per  annum,** 
means  that  the  interest  and  principal  will 
be  paid  five  years  after  date.  The  words 
"with  interest  at  the  rate  of  8  per  cent  per 
annum'*  only  fixed  the  rate  of  interest  to  be 
calculated  on  the  note,  and  have  nothing  to 
do  with  the  time  that  it  shall  be  paid,  and 
evidence  to  show  that  the  parties  intended  by 
the  use  of  the  words  "per  annum"  to  declare 
that  the  interest  should  be  paid  annually 
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waa  held  Inadmissible.    Koebring  y.  Muem- 
minghoff,  61  Mo.  403,  407,  21  Am.  Rep.  402. 

*Ter  annum/'  as  used  In  Key.  St  1 1211, 
requiring  applications  for  a  railway  license 
under  It  to  the  State  Treasurer  to  contain  a 
statement  of  the  gross  earnings  of  the  re- 
spective roads  for  the  preceding  calendar 
year,  of  the  number  of  miles  of  road  oper- 
ated by  each  company  or  person,  and  the 
gross  earning  per  mile  "per  annum'*  during 
such  year,  implies  the  idea  of  a  rate,  one  of 
the  factors  in  the  ascertainment  of  which 
would  be  the  length  of  time  during  the  pre- 
ceding year  the  roads  had  been  operated. 
The  term  may  mean  by  the  year,  which 
seems  to  imply  a  rate  or  proportion,  but  it 
may  also  mean  in  the  year,  which  excludes 
the  idea  of  rate,  and  requires  the  computa- 
tion of  earnings  per  mile  to  be  made  upon 
the  two  factors  alone  of  mileage  and  gross 
earnings  during  the  year.  State  y.  McFet- 
ridge,  24  N.  W.  140,  143,  34  Wis.  130. 

Where  a  servant  was  hired  by  the  week, 
and  paid  wages  weekly,  a  resolution  of  the 
corporation  employing  him  that  bis  salary  be 
"increased  |104  per  annum,  thus  making  his 
*  salary  |14  instead  of  $12  per  week,"  did  not 
transform  his  contract  of  hiring  into  a  con* 
tract  by  the  year,  the  words  "increase  per 
annum"  being  used  only  as  a  mode  of  com- 
putation, and  not  to  extend  the  hiring  for  a 
year.  Stanford  y.  Fisher  Yamish  Co.,  43  N. 
J.  Law  a4  Yroom)  151,  163. 

"Per  annum,"  as  used  in  a  contract  for 
services  specifying  a  salary  of  $2,500  per  an- 
num, but  not  fixing  the  duration  of  the  con- 
tract, construed  as  only  fixing  the  rate  of 
compensation,  and  not  to  specify  any  time 
for  the  duration  of  the  relation  of  master 
and  servant  Han^  y.  Caldwell^  85  Ark. 
158,  1(58. 

PER  CAPITA* 

"Per  capita,"  as  used  In  articles  12  and 
15  of  the  United  States  Cherokee  treaty  of 
1835,  declaring  that  all  the  Cherokees  shall 
receive  their  due  proportion  of  all  the  person- 
al benefits  accruing  under  tlie  treaty  for  their 
claims,  improvements,  and  "per  capita," 
means  the  proportionate  amounts  given  to 
each  Cherokee  not  choosing  to  migrate,  or 
the  money  received  on  the  cession  of  the 
-  lands  east  of  the  Mississippi,  after  deduct- 
ing certain  expenditures  mentioned  in  arti- 
cle 15.  Eastern  Band  of  Cherokee  Indians 
V.  United  States,  6  Sup.  Ct  718»  728,  117  U. 
S.  288,  29  L.  Ed.  880. 

PER  OEJITUM. 

Bee  "Per  Cent* 

PER  CtJRIAlC 

A  "per  curiam"  is  the  opinion  of  the 
court  in  a  case  in  which  the  judges  are  all 


of  one  mind,  and  the  question  involved  is  so 
clear  that  it  is  not  considered  necessary  to 
elaborate  it  by  an  extended  discussion;  so 
it  is  said  that  a  "per  curiam"  opinion  does 
not  carry  less  weight  because  of  the  form  in 
which  it  is  written.  Clarke  v.  Western  As- 
sur.  Co.,  23  Atl.  248,  249,  146  Pa.  561,  15  L. 
B.  A.  127,  28  Am.  St  Rep.  821. 

PER  DAT. 

A  contract  provided  that  plaintiff  was  to 
have  12  shillings  "per  day"  for  every  man 
employed  by  him  to  work  on  defendant's 
house.  Held,  that  the  words  "per  day,"  In 
that  connection,  meant  a  certain  portion  of 
a  natural  day  during  which  persons  in  the 
carpenter  trade  usually  work,  and  hence  that 
evidence  of  a  custom  that  10  hours*  labor  con- 
stituted a  day's  work,  and  therefore  that 
the  plaintiff  was  entitled  to  charge  propor- 
tionately extra  for  each  natural  day  during 
which  the  men  worked  twelve  hours  and  a 
half,  was  competent  and  properly  admitted. 
Hlnton  y.  Locke  (N.  Y.)  5  HUl,  437,  439. 


As  fees,  see  "Fees.** 

PER  LEGEM  TERRA. 

The  words  "per  legem  terr©**  translated 
to  mean  "by  the  law  of  the  land"  was  said 
by  Lord  Coke  to  mean  "by  due  process  of 
law.**  United  States  y.  Kendall  (U.  S.)  26 
Fed.  Cas.  702,  74a 

The  words  "per  legem  terrse,"  mean  by 
due  process  of  law,  and  being  brought  into 
court  to  answer  according  to  law.  Appeal  of 
Ervine,  16  Pa.  (4  Harris)  256,  263. 

The  words  "per  legem  terriB,"  •'by  the 
law  of  the  land,"  as  used  in  Magna  Charta 
in  reference  to  the  liberty  of  the  subject  are 
understood  to  mean  "due  process  of  law" — 
that  is,  by  indictment  or  presentment  of  a 
jury  of  good  and  lawful  men;  "and  this," 
says  Lord  Coke,  "is  the  true  sense  and  expo- 
sition of  these  words."  Rhlnehart  y.  Schuy- 
ler, 7  111.  473,  519  (citing  2  Coke's  Inst  50). 

PERMHA 

A  state  granted  a  certain  amount  of  land 
to  a  railroad  for  the  construction  of  345  miles 
of  road.  Thereafter  the  grantee's  plans  were 
modified  and  changed,  and  only  271  miles 
were  constructed  under  the  modified  plans, 
and  the  state  made  another  grant  to  such 
company  in  the  following  terms:  'The  said 
company  shall  be  entitled  for  such  modified 
plan  to  the  same  lands  and  to  the  same 
amount  of  lands  per  mile,  and  for  such  con- 
necting branch  the  same  amount  of  land  per 
mile  as  originally  granted  to  aid  in  the  con- 
struction of  Its  main  line."  It  was  held  tliat 
the  words  "per  mile"  were  words  of  iimita- 
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tlon  and  control,  and  qnalifled  the  words 
"same  lands"  and  "same  amount  of  lands,"* 
90  that  the  clause  in  question  should  read 
and  be  construed  as  if  written:  **The  said 
company  shall  be  entitled  to  the  same  lands 
per  mile  and  to  the  same  amount  of  lands  per 
mile  as  originally  granted  to  aid  in  the  con- 
struction of  its  main  line."  Cedar  Rapids  & 
M.  R.  R.  Co.  T.  Herring,  52  Iowa,  687,  688,  8 
N.  W.  786. 

A  contract  to  build  a  railroad  between 
certain  points  at  a  specified  sum  per  mile, 
according  to  specifications,  and  providing, 
among  other  things,  for  the  building  of  side 
tracks  and  turnouts,  imports  nothing  less 
than  '*by  the  mile  of  road,"  not  a  mile  of 
track.  A  mile  of  road  is  no  more  because  it 
has  more  or  less  additional  side  tracks  at  sta- 
tions or  turnouts.  If  plaintiffs  had  stipulated 
to  pay  for  every  mile  of  track,  they  would  no 
doubt  have  been  fairly  entitled  to  measure 
the  side  tracks  and  turnouts.  Barker  T. 
Troy  &  R.  R.  Co.,  27  Vt  766,  776. 

PER  MITTER  IiE  DROIT. 

One  of  the  modes  in  which  releases  at 
common  law  were  said  to  inure  was  **per 
mitter  le  droit,"  as  where  a  person  who  had 
been  disseised  released  to  the  disseisor  his 
heir  or  feofee.  There,  by  the  release,  the 
right  which  was  in  the  releaser  was  added 
to  the  possession  of  the  releasee,  and  the 
two  combined  perfected  the  estate.  Miller 
V.  Emans,  19  N.  Y.  884,  387. 

PER  MITTER  L'ESTATE. 

Where  two  or  more  are  seised,  either  by 
deed,  devise,  or  descent,  as  Joint  tenant  or 
coparceners  of  the  same  estate,  and  one  of 
them  releases  to  the  other,  this  is  said  to 
inure  by  way  of  "per  mitter  Testate."  Miller 
V.  Emans,  19  N.  Y.  884,  388. 

PER  QUOD  CONSORTIXTM  AMI8IT. 

The  husband's  right  known  as  *'per 
quod  consortium  amisit"  arises  out  of  the 
physical  injury  done  the  wife  by  trespass. 
The  development  of  the  law  has  led  to  in- 
clude in  this  class  causes  of  injury  to  the 
wife's  person  arising  from  mere  negligence. 
Crocker  v.  Crocker  (U.  8.)  98  Fed.  702,  703. 

PER  QUOD  SERVITIUM  AMISIT. 

An  action  for  damages  "per  quod  servl- 
tium  amisit"  pertains  to  the  relation  of  mas- 
ter and  servant,  and  not  to  the  mere  relation 
of  parent  and  child.  Callaghan  v.  Lake 
Hopatcong  Ice  Co.,  54  Atl.  223,  69  N.  J.  Law, 
100. 

PER  SE. 

See  "Actionable  Per  Se**;  "Negligence 
Per  Se";  "Negligent  Per  Se";  "Nui- 
sance Per  Se." 


PER  STIRPES. 

When  issue  are  said  to  take  per  stirpes 
it  Is  meant  that  the  descendants  of  a  deceas- 
ed person  take  the  property  to  which  he  was 
entitled  or  would  have  been  entitled  if  living. 
Rotmanskey  r.  Heiss,  39  AtL  415,  86  Md.  633^ 

PER  THOUSAHD  FEET* 

A  contract  by  which  a  party  agreed  to 
saw  lumber  at  the  price  of  two  dollars  "per 
thousand  feet"  does  not  imply  that  the  meas- 
urement should  be  by  the  log  scale.  Smith 
T.  Aikin,  75  Ala.  209,  210. 


"Per  year,**  as  used  In  a  contract  requir- 
ing plaintiff  to  deliver  one  thousand  tons  of 
ground  bark  per  year  for  the  term  of  five 
years,  is  equivalent  to  the  word  "annually.** 
Curtiss  T.  Howell,  89  N.  Y.  211,  213. 

PER  CENT. 

"Per  cent**  Is  an  abbreviation  of  the 
Latin  term  **por  centum,"  and  means  "by  the 
hundred."  It  is  so  used  and  understood  by 
mathematicians,  accountants,  and  all  Bng- 
lish-speaking  persons  having  occasion  to  use 
it  In  construing  a  will  giving  to  testator's 
two  sons  10  per  cent,  each  of  the  income  of 
his  personal  estate,  to  four  daughters  6  per 
cent,  each,  and  to  three  daughters  4  per  cent, 
each,  thus  disposing  altogether  of  but  56  per 
cent  of  the  fund,  it  is  held  that  the  term 
"per  cent"  should  be  construed  to  mean 
"shares,"  so  that  the  devisees  would  each 
take  lo/stf  Vse,  and  Vs*  of  the  fund,  re- 
spectively. Blakeslee  r.  Mansfield,  66  UL 
App.  116,  119. 

The  wOTds  "per  cent."  shall  be  equiva- 
lent to  the  words  "per  centum."  Code  Ytu 
1887,  S  6. 


PERAMBULATION. 

"Perambulation,"  as  used  In  Act  1872, 
providing  for  the  perambulation  of  towns,  or, 
as  it  might  be  more  correctly  called,  a  clr- 
cumambulation,  is  the  custom  of  going  around 
the  boundaries  of  the  manor  or  parish  with 
witnesses  to  determine  and  preserve  recol- 
lection of  its  extent,  and  to  see  that  no  en- 
croachment had  been  made  upon  it,  and  that 
the  landmarks  have  not  been  taken  away. 
It  is  a  proceeding  commonly  regulated  by  the 
steward,  who  takes  with  him  a  few  men  and 
several  boys,  who  are  required  to  particularly 
observe  the  boundary  lines  traced  out,  and 
thereby  qualify  themselves  for  witnesses  in 
the  event  of  any  dispute  about  the  landmarks 
or  extent  of  the  manor  at  a  future  day. 
Town  of  Greenville  v.  Town  of  Mason,  57 
N.  H.  385,  891. 
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Rey.  St  p.  222,  8  29,  proTiding  that  tbe 
canal  commissioners  shall,  mider  certain  cir- 
cumstances, make  snch  repairs  as  they  "shall 
perceiye  to  be  necessary,"  means  "deem"  or 
"Judge"  to  be  necessary.  The  necessity  of 
such  repairs  is  almost  always  a  mere  matter 
of  opinion,  and  such  necessity  must  be  deter- 
mined by  the  Judgment  of  the  commissioner 
to  whom  the  statute  has  confided  it.  Grif- 
fith y.  Follett  (N.  Y^  20  Barb.  620,  626. 


PERCENTAGE. 

The  "percentage  or*  a  som  means  a  por> 
don  of  that  sum,  and  is  not  synonymous  with 
^'percentage  on."  Southern  Bouleyard  R.  Co. 
y.  People's  Traction  Co.,  39  N.  Y.  Supp.  266, 
269,  5  App.  Diy.  830. 

The  "percentage  on"  a  sum  signifies  the 
measure  of  what  the  sum  in  question  will 
yield,  and  in  no  sense  whatever  imports  a 
portion  of  such  sum,  or  '^percentage  of." 
Southern  Bouleyard  R.  Co.  y.  People's  Trac- 
tion Ck>.,  89  N.  Y.  Supp.  266,  269,  6  App.  Diy. 
330. 

PERCH. 

The  term  "perch"  Is  yery  common  as  ap- 
plied to  erections  in  masonry,  whether  more 
or  less  free  from  interstices,  and  it  is  a  solid 
measure  as  much  as  a  cubic  yard  or  any 
other  term  of  solidity.  Wood  y.  Vermont 
Cent.  B.  Co.,  24  Vt  608,  610. 

*'Perch,"  as  used  in  a  contract  to  fur- 
nish stone  at  a  certain  price  per  perch,  is 
indefinite.  Webster  says  16V^  feet  make  a 
perch.  The  new  American  Encyclopedia  says 
25  feet  In  some  arithmetics  16^  feet,  in 
others  25,  while  in  others  again  24%  are  giy- 
en  as  a  perch.  In  Haswell's  Engineers'  and 
Mechanics'  Book  24%  feet  are  giyen  as  a 
perch  of  stone.  Baldwin  Quarry  Co.  t. 
Clements,  88  Ohio  St  587,  590. 

Under  Iowa  statutes  providing  that 
"the  perch  of  masonwork  or  stone  is  hereby 
declared  to  consist  of  twenty-five  feet,  cubic 
measure,"  and  "contracts  in  which  no  other 
scale  or  standard  is  expressed  shall  be  taken 
to  mean  the  above,"  evidence  was  held  inad- 
missible to  show  that  in  a  contract  to  build 
a  rock  house  of  certain  dimensions  at  a  speci- 
fied price  per  "perch"  sixteen  and  one-half 
cubic  feet  were  meant  by  the  term  ••perch." 
The  court  said:  •'It  was  especially  proper 
that  the  Legislature  should  fix  or  define  a 
perch  of  masonry,  for  aside  from  statute  the 
amount  is  not  only  uncertain,  but  this  uncer- 
tainty is  of  a  most  material  character.  Web- 
ster's Dictionary  defines  it:  'In  solid  meas- 
ure, a  mass  sixteen  and  one-half  feet  long 
and  a  foot  each  in  height  and  in  breadth,  oi; 
sixteen  and  one-half  cubic  feet'    Many  of 


the  arithmetics  fail  to  define  a  perch,  but  one 
of  the  latest  says:  'A  perch  of  stone  or  of 
masonry  is  sixteen  and  one-half  feet  long, 
and  one  and  one-half  feet  wide,  and  one  foot 
high,  or  twenty-four, and  three-quarters  cu- 
bic feet'  The  new  American  Encyclopedia, 
after  giving  other  definitions,  adds:  In  ma- 
sonry a  perch  is  equal  to  twenty-five  cubic 
feet'  To  obviate  this  uncertainty,  and  to 
secure  uniformity  throughout  the  state,  were 
'  the  objects  of  the  statute."  Harris  v.  Rut- 
ledge,  19  Iowa,  888,  390,  891,  87  Am.  Dec. 
441. 

A  perch  is  the  standard  of  measure  of 
stone  masonry,  and  contains  sixteen  and  one- 
half  solid  feet    Pol.  Code  Idaho  1901,  8  612. 

A  perch  of  Paris  is  eighteen  feet  Sulli- 
van v.  Richardson,  14  South.  692,  706»  88 
Fla.  1. 


PERCOLATE. 

The  word  ••percolate'*  designates  any 
flowage  of  subsurface  water  other  than  that 
of  a  running  stream,  open,  visible,  clearly  to 
be  traced.  Hosier  t.  Caldwell,  7  NaT.  868» 
367. 


PEBOOLATm G  WATERS. 

Percolating  waters  are  those  which  pass 
through  the  ground  beneath  the  surface  of 
the  earth  without  definite  channels.  Wyan- 
dot Club  V.  Sells,  9  Ohio  S.  &  C.  P.  Dec.  106, 
107;  Herriman  Irr.  Co.  y.  Keel,  69  Pac.  719, 
725.  25  Utah,  96:  Deadwood  Cent.  R.  Co.  v. 
Barker,  86  N.  W.  619,  621,  14  S.  D.  658. 

Percolating  waters  are  a  part  of  the  soil, 
and  belong  to  the  owner  of  the  soil.  It  is 
essential  to  the  nature  of  percolating  waters 
that  they  do  not  form  part  of  the  body  or 
fiow,  surface  or  subterranean,  of  any  stream. 
They  may  be  either  rain  waters,  which  are 
slowly  Infiltrating  through  the  soil,  or  they 
may  be  waters  seeping  through  the  banks 
or  bed  of  a  stream,  which  have  so  far  left 
the  bed  and  the  other  waters  as  to  have  lost 
their  character  as  part  of  the  fiow.  Vine- 
land  Irr.  Dist.  y.  Azusa  Irr.  Co.,  126  Cal.  486, 
494,  58  Pac.  1057,  46  L.  R.  A.  820. 

Percolating  water  is  all  such  water  as 
may  be  present  in  the  soil  of  the  land,  and 
which  does  not  constitute  a  part  of  the  wa- 
ter of  the  water  course.  City  of  Los  Angeles 
V.  Pomeroy,  57  Pac.  585,  593,  124  Cal.  597. 


PEREMPTORY. 

Imperative,  absolute,  not  admitting  of 
question,  delay,  or  reconsideration;  positive, 
final,  decisive,  not  admitting  of  any  alterna- 
tive; self-determined,  arbitrary,  not  requir- 
ing any  cause  to  be  shown.  Black,  Law 
Diet 
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PEBEMPTORT  OHAIXENOE. 

Peremptory  challenges  are  those  which 
are  made  to  the  Jury  without  assigning  any 
reason,  and  which  the  courts  are  bound  to 
respect    Turpln  v.  State,  55  Md.  462,  404. 

A  peremptory  challenge  is  a  challenge 
without  showing  any  cause  at  all.  Leary  y. 
North  Jersey  St  Ry.  Co.,  54  Atl.  527,  69  N. 
J.  Law.  67. 

The  right  to  peremptory  challenge  Is  not 
of  Itself  a  right  to  select,  but  a  right  to  re- 
ject. Jurors.  State  v.  Cady,  14  Atl.  940,  941. 
80  Me.  413;  United  States  ▼.  Marchant  25 
U.  S.  (12  Wheat)  480,  483,  6  L.  Ed.  700;  Bid- 
die  y.  SUte,  10  Atl.  794,  67  Md.  304;  Rogers 
y.  State,  43  AU.  922,  89  Md.  424. 

A  peremptory  challenge  is  one  allowed 
to  the  prisoner  in  criminal,  or  at  least  in  cap- 
ital, cases,  to  challenge  a  certain  number  of 
Jurors  without  showing  any  cause  therefor. 
State  y.  Hays,  23  Mo.  287,  292. 

A  peremptory  challenge  in  cfyil  cases  is 
a  high  priyilege,  and  one  which  should  be 
exercised  in  strict  accordance  with  the  tech- 
nical meaning  of  the  term.  The  adjectiye 
•*peremptorious,"  from  ••pertmere,"  to  cut  off, 
Joined  yrith  a  substantiye,  as  "action**  or  ''ex- 
ception,*' signifies  a  final  and  determinate 
act  without  hope  of  renewing  or  altering. 
Furman  y.  Applegate,  23  N.  J.  Law  (8  Zab.) 
28,  29  (citing  Jacob's  Law  Diet). 

A  peremptory  challenge  is  an  arbitrary 
and  capricious  species  of  challenge  to  a  cer- 
tain number  of  Jurors  without  showing  any 
cause.  Lewis  y.  United  States,  13  Sup.  Ct 
136,  138,  146  U.  S.  870,  36  L.  Ed.  1011. 

A  peremptory  challenge  is  an  objection 
to  a  Juror  for  which  no  reason  need  be  gly- 
en,  but  upon  which  the  court  must  exclude 
him.  Rey.  St  Utah  1898,  8  4829;  Cr.  Code  N. 
Y.  1903,  S  372;  Pen.  Code  Cal.  1903,  S  1069; 
Ann.  Codes  &  Sts.  Or.  1901,  i  118;  People 
y.  Hughes,  82  N.  B.  1105,  1106,  137  N.  Y. 
29. 


German  Aid  Soc.,  49  Wis.  237,  5  N.  W.  855i 
Judge  Lyon  said:  "If  a  respondent  is  heard 
in  opposition  to  the  application,  and  there  is 
no  dispute  about  the  facts,  the  application 
being  well  founded  in  law,  a  peremptory 
mandamus  may  be  granted  in  the  first  in- 
stance.'* State  y.  City  of  Manitowoc,  52 
Wis.  423,  426,  9  N.  W.  607. 

*'A  peremptory  mandamua  is  not  a  Judi- 
cial writ  founded  on  a  record,  but  a  manda- 
tory writ,  which  the  court  of  B.  R.  issues 
when  it  is  satisfied  of  the  prosecutor's  right'* 
Tapping,  437.  In  its  exercise  there,  the  ques- 
tion of  whether  or  not  the  act  is  minis- 
terial is  not  always  a  test  of  the  grant  of 
it.  Thus  the  court  will  not  grant  a  writ 
where  a  matter  is  left  to  the  discretion  of 


PEBEMPTORT  BSANBAMUS. 

A  "peremptory  writ  of  mandamus**  is  an 
extraordinary  remedy  to  coerce  the  perform- 
ance of  a  pre-existing  duty  or  a  clear  and 
specific  legal  right  In  State  v.  Washington 
County  Sup'rs  (Wis.)  2  Pin.  555,  2  Chand.  247, 
it  was  held  that  the  writ  only  Issues  in  cases 
where  there  Is  a  specific  legal  right  to  be 
enforced,  or  where  there  is  a  positiye  duty 
to  be,  and  which  can  be,  performed,  and 
where  there  is  no  other  specific  legal  remedy. 
In  State  y.  Larrabee  (Wis.)  3  Pin.  166,  3 
Chand.  179,  the  court  said  that  all  the  authori- 
ties concur  in  sustaining  the  position  that  a 
mandamus  will  not  be  granted  to  a  relator  ex- 
cept where  he  has  a  specific  legal  right  to 
be  affected  by  it    In  Schend  y.  St  George's 


;  the  indiyidual  or  body  of  men,  which  discre- 
I  tion  has  been  exercised,  and  no  ground  ap- 
pears that  it  has  been  done  wrongfully. 
Where  the  discretion  is  giyen  by  it,  it  is  un- 
derstood a  sound  discretion.  It  must  be  a 
public  duty,  the  performance  of  which  is 
enforced,  for  where  it  is  priyate  other  reme- 
dies are  adequate.  A  mandamus  will  lie  to 
compel  the  commissioners  of  the  general  land 
ofiSce  to  perform  a  mere  ministerial  duty, 
such  as  the  Issuing  of  a  patent  on  a  certifi- 
cate and  suryey.  Kuechler  y.  Wright,  40 
Tex.  600,  608,  682. 

The  "writ  of  peremptory  mandamus"  Is 
an  extraordinary  remedy.  Like  all  other  ex- 
traordinary remedies,  it  can  be  applied  only 
under  exceptional  conditions,  and  must,  to 
a  certain  extent,  be  subject  to  Judicial  dis- 
cretion. A  street  railway  company,  in  locat- 
ing its  track  in  a  city,  did  not  follow  the 
plan  approyed  by  the  court  of  common  coun- 
cil as  to  the  location  of  a  cross-oyer  switch, 
and  the  language  of  the  yote  of  the  council 
approying  the  location  was  doubtful.  It  ap- 
peared that  the  track  as  located  seryed,  rath- 
er than  injured,  public  interests,  and  that  it 
was  located  in  pursuance  of  the  directions 
of  the  city  oflElcials  charged  with  the  execu- 
tion of  the  orders  of  the  council.  Under 
such  circumstances  a  refusal  to  issue  manda- 
mus to  compel  the  company  to  moye  the 
switch  in  compliance  with  an  order  of  the 
court  of  common  council  was  not  such  a 
plain  abuse  of  discretion  as  would  reyerse 
the  Judgment  City  of  Hartford  y.  Hart- 
ford St  Ry.  Co.,  50  Atl.  393,  74  CJonn.  194. 

PEBEMPTORT  NONSUIT. 

A  "peremptory  nonsuit"  Is  In  the  na- 
ture of  a  Judgment  for  defendant  on  demur- 
rer to  evidence.  Jacques  y.  Fourthman,  187 
Pa.  428,  429,  20  Ati«  802,  803. 


PERFECT. 

In  a  charter  of  a  railroad  company  au- 
thorizing certain  persons  to  call  the  first 
meeting  of  the  stockholders  wheneyer  |100,- 
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000  or  more  of  the  capital  stock,  which  was 
1500,000,  should  have  been  subscribed  for, 
to  choose  directors  and  perfect  the  organiza- 
tion of  such  corporation,  the  term  **perfect 
the  organization"  refers  to  the  duty  of  the 
directors  to  choose  a  president  and  to  make 
and  prescribe  by-laws,  or  to  their  power  to 
choose  a  clerk  and  treasurer  and  other  offi- 
cers, for  those  are  duties  and  powers  usually 
performed  and  exercised  by  directors.  The 
words  "perfect  the  organization"  cannot  be 
limited  and  applied  simply  to  the  matter  of 
procuring  further  subscriptions  to  the  stock. 
Newhaven  &  D.  B.  Oo.  t.  Chapman,  88  Conn. 
56»  66. 

PERFECT  CONBITIOll'. 

The  phrase  "perfect  condition**  in  a 
statement  of  the  rule  that,  when  two  claims 
exist  in  perfect  condition  between  two  per- 
sons, either  may  insist  on  a  set-off,  means 
that  state  of  a  demand  when  it  is  of  right 
demandable  by  its  terms.  Taylor  r.  City  of 
New  York,  82  N.  Y.  10,  17. 

PERFECT  DEED. 

See  "Good  and  Perfect  Deed." 

PERFECT  EQUXTT. 

The  term  ••perfect  equity**  In  a  statute 
subjecting  to  levy  and  sale  a  perfect  equity, 
the  defendant  having  paid  the  purchase  mon- 
ey, naeans  the  equity  of  a  purchaser  who  has 
paid  the  entire  purchase  money,  and  the  stat- 
ute does  not  apply  to  the  interest  of  a  de- 
fendant in  execution,  whose  lands  are  sold 
under  a  power  in  a  mortgage  while  the  ex- 
ecution is  in  the  hands  of  the  sheriff,  and 
bought  in  for  him  by  a  third  person,  to  whom 
he  does  not  refund  the  money  until  after  the 
subsequent  sale  under  the  execution.  Shaw 
y.  Llndsey,  00  Ala.  d44,  850. 

The  perfect  equity  which  Code,  I  8209, 
declares  subject  to  levy  and  sale  under  ex- 
ecution at  law,  is  the  equity  of  a  purchaser 
who  has  made  full  payment  of  the  purchase 
money,  but  who  has  not  received  a  convey- 
ance, and  does  not  extend  to  the  Interest 
of  the  purchaser  who,  having  paid  the  pui> 
chase  money,  takes  a  conveyance  of  the  title 
to  his  wife.  Smith's  Ex'r  v.  Cockrell,  66 
Ala.  64,  75. 

PERFECT  ORAKT. 

A  Mexican  grant  of  land  was  not  a  **per- 
fect  grant"  until  affirmed  by  motion  of  the 
court  and  a  patent  issued  upon  such  confir- 
mation. Until  so  affirmed  by  the  proper  au- 
thorities, no  valid  title  vests,  and  title  could 
not  be  acquired  by  adverse  possession  until 
the  lapse  of  15  years  after  the  patent  is- 
sued under  such  a  grant.  Tuffree  v.  Pol- 
hemus,  108  Cal.  670,  675,  41  Pac  806,  807. 


PERFECT  HORSE. 

To  say  that  a  horse  is  perfect  must  mean 
that  he  is  at  least  kind  and  all  right  Thomp- 
son V.  Morse,  47  Atl.  900,  901,  94  Me.  359. 

PERFECT  INTERVAIi. 

By  a  **peTtect  interval**  In  respect  to  a 
person  who  is  insane  is  not  meant  a  cooler 
moment,  an  abatement  of  pain  or  violence, 
or  of  a  higher  state  of  torture,  a  mind  re- 
lieved from  excessive  pressure,  but  an  In- 
terval in  which  the  mind,  having  thrown  off 
the  disease,  has  recovered  its  general  habit 
Attorney  General  v.  Parnther,  8  Brown,  Ch. 
868^  370. 

PERFECT  U8T* 

"Perfect  list,"  as  used  In  Rev.  St  c.  6, 
8  92,  which  requires  a  taxpayer  to  bring  to 
the  assessors  a  "true  and  perfect  list"  of 
hlB  taxable  estate  as  a  condition  precedent 
to  a  right  of  appeal  to  the  county  commis- 
sioners for  any  abatement  of  taxes,  means 
a  true  enumeration,  description,  and  specifi- 
cation of  the  property.  It  does  not  mean 
that  there  must  be  an  appraisement  or  esti- 
mation of  the  value  of  the  property.  Inhabit- 
ants of  Orland  t.  County  Com'rs,  76  Me.  460, 
461. 

PERFECT  BIACHIHR 

A  ••perfect  machine,**  In  the  sense  of  the 
word  ••perfect'*  as  applied  to  inventions, 
means  a  perfected  invention;  not  a  per- 
fectly constructed  machine,  but  a  machine  so 
constructed  as  to  embody  all.  the  essential 
elements  of  the  invention,  in  a  form  that 
would  make  them  practical  and  operative 
so  as  to  accomplish  the  result.  It  is  not 
necessary  that  it  should  accomplish  that  re- 
sult in  the  most  perfect  manner,  and  be  in 
a  condition  where  it  was  not  susceptible  of 
a  higher  degree  of  perfection  in  Its  mere 
mechanical  construction.  American  Hide  & 
Leather  Splitting  &  Dressing  Mach.  Co.  v. 
American  Tool  &  Machine  Co.  (U.  S.)  1  Fed. 
Cas.  647,  652. 

PERFECT  OBUOATIOK. 

A  ''perfect  obligation"  Is  that  which  gives 
to  the  opposite  party  the  right  of  compul- 
sion. Aycock  V.  Martin,  87  Ga.  124,  128,  92 
Am.  Dec  56. 

The  obligation  of  a  contract  Is  perfect 
when  the  duty  assumed  by  the  contracting 
parties,  respectively,  to  perform  the  stipu- 
lations, is  a  duty  which  Is  recognized  and 
enforced  by  municipal  law.  Barlow  y,  Greg- 
ory, 81  Conn.  261,  265. 

PERFECT  ORDER* 

"Perfect  order,"  as  used  In  a  lease  pro- 
viding that  It  was  understood  and  agreed 
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that  the  owner  should  not  be  called  on  or 
liable  for  any  repairs  whatsoever  on  the 
premises  during  the  term,  the  house  being 
now  in  '"perfect  order/'  has  respect  to  Its 
condition  as  an  edifice  in  perfect  repair,  and 
not  to  the  present  or  future  state  of  the  air 
within  it  Foster  v.  Peyser,  63  Mass.  (9 
Cush.)  242,  246,  67  Am.  Dec.  43. 

PEBFEOT  OWITERSHIP* 

Ownership  is  perfect  when  it  is  perpet- 
ual, and  when  the  thing  is  unincumbered 
with  any  real  right  towards  any  other  per- 
son than  the  owner.  Civ.  Code  La.  1900, 
art  490;  Maestri  y.  Board  of  Aaseason,  34 
South.  658,  661,  110  La.  517. 

PERFECT  BIOHT* 

▲  "perfect  right"  is  that  which  Is  ac- 
companied by  the  right  of  compelling  those 
who  refuse  to  fulfill  the  corresponding  obli- 
gation. Aycock  y.  Martin,  87  Ga.  124,  128, 
92  Am.  Dec.  66. 

It  Is  said  that  the  right  of  self-defense 
may  be  diyided  into  two  general  classes,  to 
wit,  perfect  and  imperfect  right  of  self- 
defense.  A  perfect  right  of  self-defense  can 
only  be  obtained  where  the  party  pleading 
it  acted  from  necessity,  and  was  wholly 
free  from  wrong  or  blame.  If,  howeyer,  he 
was  in  the  wrong;  if  he  was  himself  ylolating 
or  in  the  act  of  ylolating  the  law,  but  on 
account  of  his  own  wrong  was  placed  In  a 
situation  wherein  it  became  necessary  for 
him  to  defend  himself  against  attack  super- 
induced or  created  by  his  own  wrong,  then 
the  law  makes  it  his  right  of  self-defense, 
and  regulates  it  according  to  the  magnitude 
of  his  own  wrong.  Such  a  state  of  the  case 
may  be  said  to  illustrate  and  determine 
what  in  law  would  be  denominated  an  imr- 
perfect  right  of  self-defense.  Wallace  y. 
United  States,  16  Sup.  Ct  869,  863,  162  U.  & 
466,  40  L.  Ed.  1039. 

PEBFEOT  TITLE. 

See  "Good  and  Perfect  Title.** 

A  perfect  title  is  a  grant  of  land  which 
requires  no  further  act  from  the  legal  au- 
thority to  constitute  an  absolute  title  to  the 
land  taking  effect  in  prsesentL  Hancock  y. 
McKinney,  7  Tex.  884,  457. 

To  constitute  a  perfect  title  to  real  es- 
tate there  must  be  the  union  of  actual  pos- 
session, the  right  of  possession,  and  the  right 
of  property.  Conyerse  y.  Kellogg  (N.  Y.)  7 
Barb.  590,  597. 

Roughly  speaking,  there  are  no  such 
titles  as  '"perfect  titles."  The  contract  in  suit 
is  to  be  regarded  as  a  contract  of  sale,  con- 
ditioned on  the  yendor  exhibiting  to  the  yen- 
dee  a  perfect  title.  This  does  not  mean  a 
perfect  title  in  the  strict  sense  of  the  word 


"perfect**  But  we  suppose  that  it  means 
a  title  that  is  perfect  and  safe  to  a  moral 
certainty;  a  title  which  does  not  disclose  a 
patent  defect  which  suggests  the  possibility 
of  a  lawsuit  to  defend  it;  a  title  such  as  a 
well-informed  and  prudent  man  paying  full 
yalue  for  the  property  would  be  willing  to 
take.    Birge  y.  Bock,  44  Mo.  App.  69,  77. 

Under  Ciy.  Code,  8  4927,  dispensing  in 
cases  of  actions  to  enjoin  the  cutting  of  tim- 
ber with  the  necessity  of  alleging  or  proylng 
insolvency  or  that  the  damages  will  be  ir- 
reparable when  the  petitioner  has  perfect 
title  to  the  land  on  which  the  timber  is  sit- 
uated, and  shall  attach  an  abstract  of  his 
title,  any  paper  title  which  does  not  show 
both  the  right  of  possession  and  the  right 
of  property  in  the  plaintiff  is  not  sufficient, 
nor  is  a  title  resting  in  parol.  Wilcox  Lum- 
ber Co.  y.  Bullock,  35  &  B.  62,  63,  109  Ga. 
532. 

Within  the  meaning  of  Ciy.  Code,  f  4927, 
proyiding  that  an  applicant  for  an  injunc- 
tion to  restrain  the  cutting  of  timber  need 
not  ayer  the  insolyency  of  the  defendant,  or 
that  the  damage  will  be  irreparable,  where 
he  attaches  to  his  petition  an  abstract  show- 
ing a  perfect  title,  the  term  '"perfect  title'* 
means  a  duly  executed  paper  title  consisting 
of  papers  capable  of  being  recorded.  Dixon 
y.  Monroe,  37  S.  B.  180,  112  Ga.  168. 

A  perfect  title  always  carries  with  it, 
in  legal  contemplation,  lawful  seisin  in  pos- 
session. Such  seisin  in  possession  is  co- 
extenslye  with  the  right,  and  deemed  to 
continue  until  ouster  by  actual  possession 
of  another  under  claim'  of  right  Altschol 
y.  O'NeUl,  35  Or.  202,  207,  68  Pac.  96,  96. 

To  constitute  a  perfect  title  there  must 
be  union  of  possession,  right  of  possession, 
and  right  of  property.  Donovan  y.  Pitcher, 
53  Ala.  411,  417,  25  Am.  Rep.  634. 

As  sood  botH  in  law  and  •qvlty. 

A  perfect  title  imports  one  that  is  good 
both  in  law  and  in  equity.  Warner  y.  Mid- 
dlesex Mut  Ins.  Co.,  1  Am.  Law  Reg.  669. 

As  Rood  and  yalid  beyond  reasonable 
donbt* 

A  perfect  title  is  one  which  is  good  and 
yalid  beyond  all  reasonable  doubt  Reyn- 
olds y.  Borel,  25  Pac.  67, 69,  86  Gal.  538:  Tur- 
ner y.  McDonald,  18  Pac.  262,  263,  76  CaL 
177,  9  Am.  St  Rep.  189. 

A  perfect  title  must  be  one  that  is  good 
and  valid  beyond  all  reasonable  doubt  It 
must  be  free  from  litigation,  palpable  de- 
fects, and  grave  doubts;  should  consist  of 
both  legal  and  equitable  titles,  and  should  be 
fairly  deducible  of  record.  Under  a  contract 
to  conv^  a  t>erfect  title  the  grantee  need 
not  accept  the  conveyance  of  a  title  whicb 
rests  in  parol.  Sheehy  y.  Miles,  93  CaL  288, 
J  292,  28  Pac.  1046,  1047, 
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Am  free  from  ineunbranees. 

A  perfect  title  Is  a  title  which  ia  free 
from  Incumbrances;  an  absolute  title;  and 
hence  a  deed  of  premises  on  which  there 
was  an  outstanding  mortgage  would  not 
convey  a  perfect  title,  within  the  meaning 
of  a  contract  of  a  vendor  of  land  to  have 
in  readiness  on  a  given  day  a  deed  convey- 
ing a  perfect  title.  Lewis  y.  White,  16 
Ohio  St  444. 

As  marketaUe  title. 

The  phrase  a  ^'perfect  title,**  as  used  in 
negotiations  for  the  purchase  of  real  estate, 
as  follows:  **Have  H.  make  contract  R. 
will  sign  for  me  as  agent.  Have  It  read 
*Deal  subject  to  perfect  title,  and  interest 
on  Incumbrance,  insurance,  and  rents  in  each 
case  to  be  adjusted  to  date  of  contract,'" 
means  a  marketable  title.  Roas  t.  Smiley 
(Colo.)  70  Pac.  766,  767. 

An  agreement  to  convey  a  perfect  title 
to  realty  Is  held  to  be  satisfied  by  the  con- 
veyance of  a  merchantable  title.  McCleary 
V.  Chipman,  68  N.  B.  320,  826»  82  Ind.  App. 
480. 

PERFECT  VSITFBIJOT 

Perfect  usufruct  la  that  which  la  of 
things  which  the  usufructuary  can  enjoy 
without  changing  their  substance,  though 
their  substance  may  be  diminished  or  de- 
teriorate naturally  by  time  or  by  the  use 
to  which  they  are  applied,  as  a  house,  a 
piece  of  land,  furniture,  and  other  movable 
effects.    Civ.  Code  La.  1900,  art  634. 

PEBFEOT  WAR. 

A  perfect  war  Is  that  which  destroys 
the  national  peace  and  tranquillity,  and  lays 
the  foundation  of  every  poasible  act  of  hos- 
tility. The  Resolution,  2  U.  S.  (2  Dall.)  1, 
19,  1  L.  Ed.  263;  Id.,  2  U.  8.  (2  DaU.)  19,  21, 
1  L.  Ed.  271. 

Every  contention  by  force  between  two 
ndtions  In  external  matters  under  authority 
of  their  respective  governments  is  war.  If 
It  be  declared  in  form,  it  is  called  solenm, 
and  is  of  the  perfect  kind,  because  one  whole 
nation  Is  at  war  with  another  whole  nation, 
and  all  the  members  of  the  nation  declaring 
war  are  authorized  to  commit  hostilities 
against  all  the  members  of  the  other  In  every 
place  and  under  every  circumstance.  In  such 
a  war  all  the  members  acted  under  general 
authority,  and  all  the  rights  and  consequen- 
ces of  war  attach  to  their  condition.  But 
hostilities  may  exist  between  two  nations, 
more  confined  in  their  nature  and  extent,  be- 
ing limited  as  to  places,  persons,  and  things; 
and  this  is  more  properly  termed  Imperfect 
war,  because  not  solemn,  and  because  those 
who  are  authorized  to  commit  hostllltiei  act- 
6Wd8.*P.— 27 


ed  under  the  special  authority,  and  can  go 
no  further  than  the  extent,  of  their  com- 
mission. Still,  however,  it  is  a  public  war. 
because  it  Is  an  external  contention  by  force 
between  some  of  the  members  of  the  two 
nations,  authorized  by  the  legitimate  powers. 
Bas  V.  Tlnay,  4  U.  S.  (4  DaU.)  87,  38,  42,  1 
L.  Ed.  731. 

PEBFEOTINO. 

"Perfecting,"  as  used  In  the  New  York 

act  of  Feb.  27,  1806.  granting  authority  to 

a  turnpike  company  to  take  the  gravel,  sand, 

\  etc.,  from  the  bottom  of  the  river  Raritan 

;  that   may   be  necessary  for.  perfecting  its 

:  road,  is  not  more  extensive  than  the  word 

I  "completing"    would    have    been,    and    the 

j  right  could  not  extend  beyond  the  period  for 

completing  the  road.    Whitenack  v.  Tunlson, 

16  N.  J.  Law  (1  Har.)  77,  79. 


PERFEOTINO  PRESS. 

A  printing  press  is  mid  to  be  a  perfect- 
ing press  when  at  the  same  time  It  prints 
on  both  sides  of  the  paper.  Duplex  Printing 
Press  Co.  v.  Campbell  Printing  Press  & 
Mfg.  Co.  (U.  S.)  69  Fed.  2B0,  253,  16  0.  O. 
A.  220. 

PERFEOTLT  SAFE. 

The  words  "perfectly  safe,**  when  ap- 
plied to  a  person  seeking  credit  In  mer- 
cantile transactions,  mean  that  siich  person 
Is  in  such  solvent  condition  that  the  debt 
In  contemplation  can  be  made,  If  necessary, 
by  process  of  law.  Felix  v.  Shirey,  60  Mo. 
App.  621,  628,  1  Mo.  App.  Rep'r,  240. 

PERFORATION. 

The  common  meaning  of  •^rforatlon" 
is  a  hole  or  aperture  passing  through  a  body, 
but  the  word  may  also  have  a  meaning 
synonymous  with  "cavities"  or  "cells."  and 
hence  may  mean  a  hole  not  passing  entirely 
through,  but  Into  the  center  or  interior. 
Brush  Electric  Co.  v.  Jullen  Electric  Co.  (U. 
S.)  41  Fed.  679,  690;  Michigan  Cent.  R.  Co. 
V.  Consolidated  Car  Heating  Ca  (U.  S.)  67 
Fed.  121.  127.  14  O.  O.  A.  232. 

The  word  "perforation"  conveys  the  idea 
of  a  hole  through  an  article,  and  cannot  with 
propriety  be  held  to  describe  a  space  be- 
tween two  articles.  Onderdonk  y.  Fanning 
(U.  8.)  9  Fed.  106,  106. 

PERFORM. 

See  "Substantial  Performance." 

Award* 

An  agreement  to  arbitrate,  in  which  the 
parties  stipulate  to  "abide  by  and  perform 
the  award,"  means  that  the  parties  will  not 
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In  any  wise  reyoke  or  prevent  tbe  making 
or  publication  of  the  award,  and  tbat  when 
made  and  published  it  shall  be  final,  and 
that  they  will  perform  any  act  required  by 
the  award  which  is  within  the  scope  of  the 
authority  conferred  on  the  arbitrators  by  the 
submlssioa  Weeks  y.  Trask,  16  AtL  413» 
415,  81  Me.  127,  2  L.  R.  A.  532. 

CoTenant. 

Where  defendant  sold  his  store  and  good 
will  to  the  plaintiff,  covenanting  not  to  carry 
on  the  same  business  within  a  specified  dis- 
trict, and  that.  If  he  should,  he  would  pay 
a  certain  sum  as  liquidated  damages,  in  an 
action  therefor'  the  plea  by  the  defendant  of 
covenants  performed  applied  only  to  the 
breach  of  the  first  covenant,  not  to  engage 
in  business.  Stewart  t.  BedeU,  79  Pa.  (29 
P.  F.  Smith)  336,  339. 

Ilramatle  oompositioiu 

Act  Aug.  18,  1856  (11  Stat  188),  confers 
on  the  author  or  proprietor  of  a  copyright- 
ed dramatic  composition,  suited  for  public 
representation,  the  sole  right  to  "act,  per- 
form, or  represent"  It  in  the  state.  Held, 
that  the  words  "act,  perform,  or  represent" 
mean  representation  in  dialogue,  and  actions 
by  persons  who  represent  the  composition  as 
real,  by  performing  or  going  through  the 
various  parts  or  characters  severally  assign- 
ed to  them.  Daly  T.  Palmer,  6  Fed.  Gas. 
1132,  1136. 

The  imitation  or  mimicry  of  a  perform- 
ance of  an  actress,  which  originally  consist- 
ed In  the  singing  of  a  certain  topical  song, 
accompanied  with  appropriate  gestures  and 
postures,  by  another  actress,  possessed  of 
considerable  powers  of  mimicry — ^the  imita- 
tion consisting  in  the  mimicry  of  the  pos- 
tures and  gestures  of  the  original  actress, 
and  the  chorus  of  the  song  being  used  only 
as  a  vehicle  for  the  imitation— does  not  con- 
stitute a  "performance  or  representation," 
within  the  meaning  of  such  woifds  as  used 
in  Rev.  St  8  4966,  as  amended  in  1897  (U.  S. 
Comp.  St  1901,  p.  3415),  which  makes  any 
person  publicly  performing  or  representing 
any  dramatic  or  musical  composition  for 
which  a  copyright  has  been  obtained,  with- 
out the  consent  of  the  proprietor  of  such 
dramatic  or  musical  composition,  liable  for 
damages  therefor,  etc.  Bloom  &  Hamlin  t. 
Nixon  (U.  S.)  126  Fed.  977,  978. 

wudig^iiieBt* 

A  condition  to  obey  and  perform  the 
Judgments  of  the  court  in  a  bond  condition- 
ed so  to  do  in  case  the  principal  obligee  la 
not  arrested  by  plaintiff,  is  sufficient  to  re- 
quire the  payment  of  the  Judgment!.  Olaflln 
V.  Ball,  43  N.  Y.  481,  486. 

Keduuile's  lien. 

"Performed,"  as  used  in  Code,  c  75,  5 
7,  giving  a  mechanic  or  laborer  a  lien  on  the 


property  of  any  corporation  for  the  value  of 
any  work  or  labor  performed  for  such  com- 
pany, "and  such  lien  shall  have  priority  over 
any  lien  created  by  deed  or  otherwise  on 
such  real  estate  or  personal  property,  sub- 
sequent to  the  time  when  the  said  labor  was 
performed,"  means  "commenced";  and,  the 
laborer,  after  he  has  commenced  to  labor  on 
his  contract  has  a  lien  for  the  full  amount 
of  his  contract  whenever  performed,  superi- 
or to  any  lien  created  by  deed  or  otherwise 
subsequent  to  such  commencement  Grif- 
fith V.  Blackwater  Boom  &  Lumber  Ck>.,  33 
S.  B.  125,  46  W.  Va.  56  (citing  Cushwa  v. 
Improvement  Loan  &  Bldg.  Ass'n,  32  S.  BL 
259,  45  W.  Va.  490,  in  which  case  Dent  J., 
in  a  dissenting  opinion,  held  that  "perform- 
ed" means  completed,  furnished,  or  finished^ 
but  not  commenced,  and  must  be  so  con- 
strued in  a  statute  giving  a  lien  to  persons 
who  have  performed  labor,  etc.). 

Ck)mp.  Laws,  8  1221,  provides  that  any 
"person  who  shall  perform  any  work  or  la- 
bor" on  any  mine,  or  furnish  any  material 
therefor,  in  pursuance  of  any  contract  made 
with  the  owner  or  owners  of  such  mine,  etc., 
shall  have  a  lien  thereon  for  the  payment 
thereof,  etc.,  which  may  be  enforced  as  a 
mechanic's  lien.  A.  was  employed  by  a  cor- 
poration to  direct  the  work  in  its  mine,  with 
authority  to  employ  and  discharge  miners, 
and  procure  and  purchase  supplies  for  work- 
ing the  mine;  and  it  was  also  the  duty  of 
A.,  by  virtue  of  such  employment  to  plan, 
oversee,  and  direct  the  work  in  the  mine, 
direct  the  shipments  of  ore,  and  generally 
to  contract  and  direct  the  actual  working 
and  development  of  the  same.  Held,  that 
the  words  "person  who  shall  perform  any 
work  or  labor,"  as  used  in  the  'statute,  should 
be  construed  to  Include  A.  The  Hen  given 
by  the  statute  was  not  intended  for  the  poor- 
er class  of  laborers  only,  but  was  for  the 
benefit  of  all  persons  who  could  bring  them- 
selves within  its  provisions.  Culllns  v.  Flag- 
staff Silver  Mln.  Ck>.,  2  Utah,  219,  221. 

Statute  of  faraudfl. 

The  term  "performed,**  as  used  in  the 
statute  of  frauds,  relating  to  contracts  to  be 
performed  within  a  year,  means  a  full  and 
complete  performance.  Bracegirdle  v.  Heald, 
1  Bam.  &  Aid.  722,  726;  Marcy  y.  Marcy, 
91  Mass.  (9  Allen)  8,  10;  Squire  v.  Whipple, 
1  Vt  69,  73;  Sharp  v.  Rhlel,  56  Mo.  97,  99; 
Kendall  y.  Gameau,  75  N.  W.  852,  858,  65 
Neb.  403 ;  Hinckley  y.  Southgate,  11  Vt  428, 
429 ;  Treadway's  Bx'r  v.  Smith,  66  Ala.  345 ; 
Boydell  v.  Drummond,  11  Bast  143. 

A  contract  to  be  performed  within  a 
year  is  one  that  may  be  performed  within 
a  year.  Souch  v.  Strawbrldge.  2  C.  B.  80S. 
814;  Russell  v.  Slade,  12  (>)nn.  455,  460; 
McLees  v.  Hale  (N.  Y.)  10  Wend.  426,  428; 
Kent  V.  Kent  62  N.  T.  560,  664^  20  Am.  Rep. 
502;  First  Baptist  Church  v.  Brooklyn  Fire 
Ins.  Ck>.,  19  N.  Y.  305,  307;  Plimpton  y.  Cur- 
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ti88  (N.  T.)  15  Wend.  836;  Bsty  T.  Aldrich, 
46  N.  H.  127,  129;  Peters  v.  Inhabitants  of 
We8tb02X>agh,  86  Mass.  (19  Pick.)  864,  867, 
31  Am.  Dec.  142;  Lyon  y.  King,  62  Mass. 
(11  Mete.)  411,  412,  45  Am.  Dec.  219;  Hongb- 
ton  y.  Houghton,  14  Ind.  605,  607,  77  Am. 
Dec.  69;  Sword  y.  Keith,  81  Mich.  247,  256; 
Llnscott  T.  Mclntire,  15  Me.  (3  Shep.)  201, 

33  Am.  Dec  602;  Railway  Co.  y.  Whitley, 
15  S.  W.  465,  466,  54  Ark.  199;  White  t. 
Hanchett,  21  Wis.  415,  416  (citing  Roberts 
v.  Rockbottom  Ck>.,  48  Mass.  [7  Mete]  46; 
Kent  y.  Kent,  35  Mass.  [18  Pick.]  569;  Wells 
y.  Horton,  4  Bing.  40) ;  Blanchard  t.  Weeks, 

34  Yt  589,  592. 

To  bring  a  contract  within  the  statute 
of  frauds,  relatiye  to  parol  agreements  not 
to  be  performed  within  a  year,  it  must  be  one 
necessarily  Incapable  of  performance  within 
that  time.  Artcher  t.  Zeh  (N.  T.)  5  Hill, 
200,  203;  HiU  y.  Hooper,  67  liass.  (1  Gray) 
131,133. 

Whether  a  contract  comes  within  the 
statute  of  frauds,  as  not  to  be  performed 
within  a  year,  does  no%  depend  solely  upon 
the  intention  of  the  parties.  They  may  con- 
template as  probable  a  much  longer  contin- 
uance of  the  contract,  or  a  suspension  of  it, 
and  reyiyal  after  a  longer  period ;  it  may  In 
itself  be  liable  to  such  continuance  and  re- 
yiyal, and  it  may  In  this  way  be  protracted 
so  far  that  It  is  not  in  fact  performed  within 
a  year ;  but  if,  when  made,  it  was  in  reality 
capable  of  a  full  and  bona  fide  performance 
within  the  year,  without  the  interyention  of 
extraordinary  circumstances,  then  it  is  to  be 
considered  as  not  within  the  statute.  C!on- 
tracts  not  to  l>e  performed  within  a  year 
are  diyided  by  Parsons  into  three  classes: 
(1)  Where  by  the  express  agreement  of  the 
parties  the  performance  of  the  contract  is 
not  to  be  completed  within  one  year;  (2) 
where  It  Is  eyident  from  the  subject-matter 
of  the  contract  that  the  parties  had  in  con- 
templation a  longer  period  than  one  year  as 
the  time  for  its  performance;  (3)  where  the 
time  for  the  performance  of  the  contract  is 
made  to  depend  upon  some  contingency 
which  may  or  may  not  happen  within  one 
year.  Blakeney  t.  Goode,  80  Ohio  8t  850, 
362. 

If  an  agreement  be  such  that  the  time 
for  its  performance  may  arriye  within  the 
year,  eyen  though  it  be  highly  improbable 
that  it  will  arriye,  the  agreement  is  not  with- 
in the  statute  of  frauds.  Lockwood  y.  Barnes 
(N.  Y.)  3  Hill,  128,  129,  38  Am.  Dec.  620. 

To  bring  a  contract  within  the  statute 
of  frauds,  as  one  not  to  be  performed  within 
one  year,  it  must  be  one  which  cannot,  by 
its  terms,  be  completed  within  one  year  from 
the  making  of  it,  and  if,  by  any  contingency 
contemplated  in  the  contract,  it  may  be  per- 
formed within  one  year,  the  statute  does  not 
apply.    Sherman  y.  Champlain  Transp.  Co, 


81  Tt  162,  169;  Dresser  y.  Dresser  (N.  T.) 
85  Barb.  573,  575;  Thompson  y.  Gordon  (S. 
a)  8  Strob.  196,  198 ;  Woodall  y.  Davis-Gres- 
well  Mfg.  Co.,  48  Pac.  670,  671,  9  Colo.  App. 
198 ;  Bumey  y.  Ball,  24  Ga.  505,  515 ;  Wool- 
drldge  y.  Stem  (U.  S.)  42  Fed.  311,  812,  9  U 
R.  A.  129. 

A  contract  does  not  come  within  the  stat- 
ute of  frauds,  as  one  not  to  be  performed 
within  a  year,  unless  by  its  express  terms  or 
by  reasonable  construction  it  is  not  to  be 
performed — that  is,  incapable  in  any  eyent 
of  being  performed— within  one  year  from 
the  time  it  is  made.  If  by  its  terms  or  by 
reasonable  construction  the  contract  can  be 
duly  performed  within  a  year,  although  It 
can  only  be  done  by  the  occurrence  of  some 
contingency  by  no  means  likely  to  happen, 
such  as  the  death  of  some  party,  or  the  per- 
son referred  to  in  the  contract,  the  statute 
has  no  application,  and  no  writing  is  nec- 
essary. Gault  y.  Brown,  48  N.  H.  183,  189, 
2  Am.  Rep.  210;  King's  Ex'rs  y.  Hanna,  48 
Ky.  (9  B.  Mon.)  869;  Blanding  y.  Sargent,  83 
N.  H.  239,  245,  66  AuL  Dec.  720;  Richard- 
son y.  Pierce,  7  R.  I.  330,  334. 

A  contract  which  by  Its  terms  Is  to  be 
performed  at  the  death  ot  one  of  the  parties 
is  not  within  the  proyislon  of  the  statute  of 
frauds,  which  requires  contracts  not  to  be 
performed  within  a  year  from  the  making 
thereof  to  be  in  writing.  Frost  y.  Tarr,  53 
Ind.  890;  Riddle  y.  Backus,  88  Iowa,  81,  88. 

A  promise  to  pay  for  the  past  and  future 
raising  of  a  child  does  not  necessarily  imply 
that  the  agreement  is  not  to  be  performed 
within  a  year,  since  the  child  may  die  within 
a  year ;  hence  the  promise  is  not  within  the 
statute  of  frauds.  Wiggins  y.  Keizer,  6  Ind. 
252,254. 

A  contract  to  dellyer  a  crop  raised  the 
present  year,  and  that  of  two  succeeding 
years  which  may  be  raised  by  yendor,  is  a 
contract  not  to  be  performed  within  a  year, 
and  within  the  statute  of  frauds.  In  decid- 
ing whether  or  not  a  contract  is  one  to  be 
performed  within  a  year,  the  question  is 
whether,  according  to  the  terms  of  the  agree- 
ment, and  the  Intention  of  the  parties  as 
thereby  indicated,  the  performance  is  or  Is 
not  to  be  within  the  year.  It  has  been  de- 
cided that  If  the  time  of  the  performance 
depends,  by  the  contract,  on  a  contingency 
which  may  happen  within  the  year,  the  case 
is  not  within  the  statute,  because,  although 
the  contingency  may  not  happen  within  the 
year,  yet,  as  it  may  happen  within  that  pe- 
riod, the  agreement  cannot  be  said  to  be  one 
which  is  not  to  be  performed  within  the  year. 
Holloway  t.  Hampton,  48  Ky.  (4  B.  Mon.) 
415,  416. 

An  agreement,  within  the  statute  of 
frauds,  not  to  be  performed  within  one  year, 
must  be  an  agreement  not  to  be  performed 
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vdtbin  a  year,  as  expressly  and  spedflcally 
stipulated  by  the  contract;  and  an  agreement 
which  may  be  performed  within  a  year,  al- 
though It  is  not  performed  nntil  afterwards, 
is  not  within  the  statute.  Hence  an  agree- 
ment allowing  one  party  to  cut  certain  trees 
on  the  land  of  another  at  any  time  within 
ten  years  is  not  void  because  made  by  parol. 
Kent  V.  Kent,  35  Mass.  (18  Pick.)  609,  671. 

It  l8  well  settled  that  an  oral  agreement, 
which,  according  to  the  expression  and  con- 
templation of  the  parties,  may  or  may  not 
be  fully  performed  within  one  year,  is  not 
within  that  clause  of  the  statute  of  frauds 
which  requires  any  sgreement  not  to  be  per- 1 
formed  within  one  year  from  the   making 
thereof   to   be   in    writing.     An   agreement,  i 
therefore,  wtiich  will  be  completely  perform- 1 
ed  according  to  its  terms  and  intention  if  | 
either  party  should  die  within  the  year,  is 
not  within  the  statute.    Thus,  in  Peters  v.  | 
Inhabitants  of  Westborough,  36  Mass.   (19 
Pick.)  864,  81  Am.  Dec.  142,  it  was  held  that 
an  agreement  to  support  a  child  until  a  cer- 1 
tain  age,  at  which  the  child  would  not  arrive 
for  several  years,  was  not  within  the  statute, 
because  it   depended  upon   the  contingency 
of  the  child's  life,  and,  if  the  child  should 
die  within  one  year,  would  be  fully  perform- 
ed.   On  the  other  hand,  if  the  agreement  can- 
not be  completely  performed  within  one  year, 
the  fact  that  it  may  be  terminated,  or  fur- 
ther performance  excused  or  rendered  im- 
possible, by  the  death  of  the  promisee  or  of 
another  person  within  a  year,  is  not  sufficient 
to  take  it  out  of  the  statute.    Doyle  v.  Dixon, 
97  Mass.  208,  211,  93  Am.  Dec.  80. 

The  term  '^agreement  not  to  be  perform- 
ed within  a  year,"  in  the  statute  of  frauds, 
making  an  oral  agreement  not  to  be  perform- 
ed with  a  year  invalid,  does  not  Include  a 
verbal  contract,  to  continue  as  long  as  the 
parties  are  mutually  satisfied,  as  such  a  con- 
tract may  be  performed  within  a  year. 
Greene  v.  Harris,  9  R.  I.  401. 

Within  the  meaning  of  that  provision  of 
the  statute  of  frauds  that  "no  action  shall 
be  brought  upon  any  agreement  not  to  be 
performed  within  a  year  from  the  making 
thereof,  unless  reduced  to  writing,"  etc.,  the 
term  "agreement"  refers  to  the  things  to  be 
done  by  the  party  sued,  and  not  to  the  con- 
sideration for  his  promise ;  and  the  question 
whether  the  statute  applies,  or  not,  d^)ends 
on  the  question  whether  the  suit  is  brought 
against  the  party  who  was  to  perform  his 
part  of  the  contract  within  a  year.  If  it  is 
so  brought,  then  the  statute  does  not  apply 
to  it;  but.  If  brought  against  the  party 
whose  agreement  was  not  to  be  performed 
within  a  year,  then  the  statute  would  apply 
to  it  Sheehy  v.  Adarene,  41  Vt  541,  543, 
546,  98  Am.  Dec.  623. 

An  agreement  between  two  parties  that, 
if  either  should  die  without  male  issue,  be 


should  bequeath  to  tlie  other  by  will  a  cer- 
tain sum  of  money.  Is  held,  in  spite  of  the 
fact  that  the  time  of  performance  depends 
upon  a  contingency,  to  be  a  contract  not  to 
be  performed  within  one  year,  and  within 
the  statute  of  frauds,  the  court  remarking: 
"I  consider  it  as  a  catching  bargain,  in  which 
case  it  is  an  invariable  maxim  that  contiu'- 
gency  shall  be  of  no  avail"  Izard  v.  Mid- 
dleton  (8.  0.)  1  Desaua.  116,  122. 

On  the  19th  of  March,  1864,  the  parties 
made  a  verbal  contract  by  which  defendant 
agreed  to  furnish  the  plaintiff  on  the  1st 
day  of  April  next,  following,  a  cow,  or  $40 
in  money  with  which  to  purchase  a  cow,  and 
the  plaintiff  was  to  have  the  use  of  said  cow 
for  a  period  of  one  year  from  said  1st  day 
of  April,  and  at  the  end  of  the  year  was  to 
have  the  privilege  of  electing  either  to  pur- 
chase the  cow  by  paying  $40  in  money,  and 
one  year's  interest  on  that  sum,  for  her,  or 
to  pay  a  reasonable  sum  for  her  use  for  that 
year.  As  under  this  contract  the  part  to  be 
performed  by  defendant  was  to  be  completed 
within  a  year,  it  was  held  that  an  action 
would  lie  against  him  for  damages  for  breach 
of  such  contract,  notwithstanding  the  rule 
that  no  action  shall  be  brought  upon  any 
agreement  not  to  be  performed  within  a  year 
from  the  making  thereof,  unless  in  writing, 
etc.,  although,  as  plaintiff's  part  of  the  con- 
tract could  not  be  performed  within  a  year, 
no  action  could  be  brought  against  him  there- 
on. Sheehy  v.  Adarene,  41  Vt  541,  542,  98 
Am.  Dec.  623. 

Although  an  agreement  which  may  be 
performed  within  a  year  is  not  within  the 
clause  of  the  statute  of  frauds  respecting 
contracts  not  to  be  performed  within  that 
period,  an  agreement  which  cannot  be  per- 
formed within  a  year,  except  on  a  contin- 
gency which  the  parties  could  not  hasten 
or  retard,  as  the  death  of  somebody,  is  not 
within  the  statute,  and  the  possibility  of  per- 
formance which  withdraws  a  case  from  the 
force  of  the  statute  must  rest  upon  human 
effort  or  volition,  and  not  upon  providential 
interference.  Tolley  v.  Greene  (N.  Y.)  2 
Sandf.  Ch.  91,  93. 

A  contract  whose  performance  is  to  run 
through  a  term  of  years,  but  which  by  its 
tenure  may  be  defeated  at  any  time  before 
the  expiration  of  the  term,  is  a  contract  not 
to  be  performed  within  a  year,  within  the 
meaning  of  the  statute  of  frauds.  Washing- 
ton, A.  &  6.  Steam  Packet  Ck).  v.  Sickles,  72 
U.  S.  (5  Wall.)  580.  594,  18  L.  Ed,  550. 

"Performed  within  a  year,"  In  the  stat- 
ute of  frauds,  relating  to  agreements  not 
lo  be  performed  within  a  year,  means  not 
to  be  performed  on  either  side,  and  does  not 
include  cases  where  the  contract  was  per- 
formed on  one  side.  Oheriy  v.  Heming,  4 
Exch.  631,  63& 
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PERILS  OF  THE  SEA 


VERFORMANOS. 

Bee    "Pull    Performance'*;     •Tart   Peiv 
formance";   "Specific  Performance." 

In  a  deed  stated  to  be  in  consideration 
•f  the  performance  thereinafter  menti(Mied« 
and  proTiding  that  the  grantee  should  be  li- 
able on  certain  covenants,  the  word  •'per- 
formance*' was  held  to  mean  the  promises 
or  engagements  made  by  the  grantee.  Rog- 
ers V.  Eagle  Fire  Co.,  9  Wend.  611,  ©44, 

PERFORMING. 

"Performing,"  as  used  in  the  truck  act 
(1  Wm.  IV,  c.  37),  proYiding  that  any  one 
performing  work  as  an  artificer  shall  be 
paid  in  the  current  coin  of  the  realm,  means 
actually  doing  the  work  himself;  and,  if  a 
person  is  not  hired  to  do  the  work  himself, 
the  fact  of  his  being  employed  in  contract- 
ing only  to  get  it  done  does  not  make  him 
an  artificer,  within  the  meaning  of  the  act 
Sharman  t.  Sanders,  16  Bng.  Law  &  Bq. 
431,  436. 


PERFUMERY. 

The  word  ''perfumery,'*  as  generally 
used,  "means  not  only  a  substance  which 
emits  an  odor,  but  one  which  is  handled, 
bought,  sold,  and  used  for  the  purpose  of 
obtaining  from  it  such  odor  wheneyer  re- 
quired. In  a  case  involving  a  construction 
of  the  tariff  act  of  1883,  relative  to  duties 
on  alcoholic  perfumery,  there  was  evidence 
that  the  word  "perfumery"  was  used  in  trade 
to  mean  anything  which  gives  a  pleasant 
odor,  and,  on  the  other  hand,  that  the  term 
was  limited  to  the  finished  product  which 
could  be  used  by  tlie  consumer,  and  it  was 
held  to  be  a  question  for  the  jury  to  deter- 
mine which  meaning  was  correct  FritEsche 
T.  Magone  (U.  8.)  40  Fed.  228»  229. 


PERIL 

See    "Oommon   Peril";    "Extraordinary 

Perils." 
All  other  perils,  see  "All  Other." 
Other  perils,  see  "Other." 
Unforeseen  peril,  see  "Unforeseen  Peril." 

"Peril"  means  exposure  to  injury,  loss, 
or  destruction;  imminent  or  impending  dan- 
ger; risk,  hazard,  or  Jeopardy.  In  case  of  a 
personal  injury,  it  would  be  covered  by  the 
term  "mental  pain  and  suffering,"  and,  if 
used  in  an  instruction  in  such  a  manner  as 
to  be  limited  to  that  its  use  would  not  be 
erroneous.  Terre  Haute  &  S.  R.  Co.  v.  Brun- 
ker,  26  N.  B.  178,  181,  128  Ind.  542;  Hall 
V.  Town  of  Manson,  58  N.  W.  881,  882,  90 
Iowa,  585. 


PERII.8  OF  THE  LAKES. 

The  term  "perils  of  the  lakes,^  as  used 
in  a  policy  of  marine  insurance  on  a  tug- 
boat against  the  perils  of  the  lakes,  means 
the  natural  accidents  peculiar  to  that  element 
which  do  not  happen  by  the  intervention  of 
man,  nor  that  are  to  be  prevented  by  human 
prudence.  Union  Ins.  Ck).  v.  Smith,  8  Sup. 
Ot  534,  538,  124  U.  S.  405,  81  L.  Bd.  497. 

A  loss  arising  from  a  collision  is  a 
loss  by  peril  of  the  lakes,  wit  bin  the  terms 
of  a  policy  insuring  a  vessel  against  '^perils 
of  the  lakes."  Mathews  t.  Howard  Ins.  Qo^ 
11  N.  Y.  (1  Kern.)  9,  20. 

PERILS  OF  NAVIOATIOir. 

See  "Dangers  of  Navigation." 


PERILS  or  THE  RIVER, 

See  "Dangers  of  the  River.** 

PERILS  OF  THE  SEA. 

"Dangers  or  perils  of  the  sea,**  such  as 
will  excuse  a  carrier  from  liability,  are  those 
accidents  peculiar  to  navigation  that  are  of 
an  extraordinary  character,  and  arise  from 
irresistible  forces  of  overwhelming  power, 
which  cannot  be  guarded  against  by  the  or- 
dinary exercise  of  human  skill  and  pru- 
dence. Stephens  &  G.  Transp.  Oo.  v.  Tucker- 
man,  83  N.  J.  Law  (4  Vroom)  543,  565;  The 
Antolnetta  (U.  S.)  1  Fed.  Gas.  1057,  1058;  The 
Blackhawk  (U.  S.)  3  Fed.  Gas.  536,  537; 
The  Arctic  Bird  (U.  S.)  109  Fed.  167,  169;  A 
Gertain  Barge,  Id.;  The  Shand  (U.  S.)  21 
Fed.  Gas.  1155,  1160;  Williams  v.  Grant,  1 
Gonn.  487,  492,  7  Am.  Dec.  235;  The  Reeslde 
(U.  S.)  20  Fed.  Gas.  458,  459  (cited  in  The 
Nith  [U.  S.]  36  Fed.  86,  95);  Richards  v. 
Hansen  (U.  S.)  1  Fed.  54,  61  (citing  The 
Reeslde  [U.  S.]  20  Fed.  Gas.  458,  459);  Aymar 
V.  Astor  (N.  Y.)  6  Gow.  266,  268. 

Perils  on  the  sea  are  all  those  natural 
perils  and  operations  of  the  elements  which 
occur  without  the  intervention  of  human 
agency,  and  which  the  prudence  of  man  can- 
not foresee,  nor  his  strength  resist.  Redpath 
V.  Vaughan  (N.  Y.)  52  Barb.  489,  497  (quoting 
8  Kent,  Gomm.  300). 

"Perils  of  the  sea"  are  the  dangers  re- 
sulting from  the  voyage  or  the  character  of 
tbe  transportation,  and  which  the  carrier 
could  not  have  provided  against  by  the  ex- 
ercise of  all  due  care.  Merritt  v.  Earle  (N. 
y.)  31  Barb.  38,  45. 

The  term  "perils  of  the  sea"  means  all 
those  accidents  and  misfortunes  to  which 
ships  at  sea  are  exposed,  and  which  human 
foresight  or  precaution  cannot  avert  or  re- 
sist. Appleton  V.  Growninshield,  3  Mass.  443, 
450. 
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PERILS  OF  THE  SEA 


Perils  of  the  sea  are  those  which  can 
neither  be  foreseen  nor  guarded  against 
Bason  y.  Charleston  &  G.  Steamboat  Co.  (S. 
C.)  Harp.  262,  263. 

••Perils  of  the  sea"  denote  natural  ac- 
cidents peculiar  to  that  element,  which  do 
not  happen  by  the  intervention  of  man,  nor 
are  to  be  prevented  by  human  prudence. 
Bentley  v.  Bustard,  55  Ky.  (16  B.  Mon.)  643, 
679,  63  Am.  Dec.  561  (citing  8  Kent,  Ck>mm. 
217). 

The  term  ••perils  of  the  sea,"  In  a  bill 
of  lading  excepting  perils  of  the  sea,  means 
extraordinary  perils.  The  injurious  force 
must  be  unusual.  It  must  be  out  of  the 
ordinary  run  of  events — such  a  violent  hap- 
pening as  is  not  fairly  to  be  expected.  In- 
surance Ck).  of  North  America  v.  Easton  & 
McMahon  Transp.  Go.  (IT.  8.)  97  Fed.  658, 
655. 

^•A  loss  by  perils  of  the  sea  or  dangers 
of  river  navigation  includes  such  losses  only 
to  the  cargo  as  are  of  an  extraordinary  na- 
ture, or  arise  from  irresistible  force  or  from 
inevitable  accident,  or  from  some  overwhelm- 
ing power,  which  cannot  be  guarded  against 
by  the  ordinary  exertions  of  human  skill  and 
prudence.  If  the  loss  occurs  by  a  peril  which 
might  have  been  avoided  by  the  exercise  of 
any  reasonable  skill  or  diligence  at  the  time 
when  it  occurred,  it  is  not  deemed  to  be, 
in  the  sense  of  the  phrase,  such  a  loss  by 
the  perils  of  the  sea  or  the  dangers  of  the 
river  as  will  exempt  the  carrier  from  li- 
ability, but  is  rather  a  loss  by  bis  gross 
neglect.  A  loss  from  the  effect  of  storms 
and  tempests  in  straining  the  ship,  or  caus- 
ing her  to  spring  a  leak  or  ship  a  sea,  where- 
by damage  or  injury  is  done  to  the  goods 
on  board,  are  losses  perfectly  attributable  to 
the  perils  of  the  sea,  although  in  a  mitigated 
sense  they  may  be  said  to  be  ordinary  ac- 
cidents.'* The  Northern  Belle  (U.  8.)  18  Fed. 
Gas.  849,  850. 

Where  there  has  been  a  want  of  proper 
skill  and  care  on  the  part  of  the  carrier  in 
guarding  against  damage  or  deterioration 
arising  from  the  nature  of  the  article  and 
the  voyage,  the  damage  caused  in  failing  to 
guard  against  such  dangers  will  be  ascribed 
to  negligence,  and  not  to  the  perils  of  the 
sea.  Lamb  t.  Parkman  (TJ.  8.)  14  Fed.  Gas. 
1019,  1024. 

Perils  of  the  sea  are  all  perils,  losses, 
and  misfortunes  of  a  marine  character,  or 
of  a  character  incident  to  a  ship  at  sea. 
Miller  v.  California  Ins.  Go.,  18  Pac  155, 156, 
76  Gal.  145,  9  Am.  8t  Rep.  184. 

••Perils  of  the  seas*'  denote  natural  ac- 
cidents peculiar  to  the  sea,  which  do  not 
happen  by  intervention  of  man,  nor  are  to 
be  prevented  by  human  prudence;  a  sea 
damage  •ccurring  at  sea,  and  nobody's  fault 


Hays  V.  Phenix  Ins.  Go.,  6  N.  Y.  8upp.  3,  67 
N.  Y.  Super.  Gt  (25  Jones  &  S.)  199. 

Within  the  meaning  of  marine  insurance 
policies,  if  the  damage  might  have  been 
avoided  by  the  use  of  ordinary  care  and 
,  diligence  on  the  part  of  insured,  then  the  in- 
surer would  not  be  liable,  for  in  such  cases 
the  negligence,  and  not  the  peril  of  the  seas, 
is  deemed  the  proximate  cause  of  the  loss 
in  The  Titania  (U.  8.)  19  Fed.  101,  104. 

In  construing  the  meaning  of  the  words 
••perils  of  the  sea,'*  insured  against  in  a  ma- 
rine policy,  it  was  said  that  the  general  doc- 
I  trine  is  that  the  insurer  undertakes  in  a 
I  marine  risk  only  to  indemnify  against  extra- 
I  ordinary  perils  of  the  sea,  and  not  against 
j  those  ordinary  ones  to  which  every  ship 
must  inevitably  be  exposed.  Every  loss 
which  arises  from  tempests,  or  by  rocks, 
winds,  or  waves,  strictly  and  naturally  comes 
under  the  idea  of  a  loss  occasioned  by  perils 
of  the  sea;  but,  if  this  be  the  extent  of  the 
phrase  ••perils  of  the  sea,"  we  would  be 
obliged  to  conclude  that  it  covered  accidents 
of  an  extraordinary  nature,  and  produced 
only  by  natural  causes,  peculiar  to  that  ele- 
ment Such,  however,  is  clearly  not  the  rule, 
for,  construing  the  phrase  perils  of  the  sea 
in  reference  to  marine  insurance,  Mr.  Par- 
sons, in  his  work  on  Marine  Insurance  (vol. 
1,  p.  544),  says:  ••The  phrase  •perils  of  the 
sea'  covers  all  losses  or  damages  which  arise 
from  the  extraordinary  action  of  the  wind 
and  sea,  and  from  inevitable  accidents  di- 
rectly connected  with  navigation,  ex^cept 
those  provided  for  In  other  parts  of  the  pol- 
icy, as  captures  and  the  like."  Mr.  Justice 
Story  in  the  case  of  The  Reeside  (U.  S.)  20 
Fed.  Gas.  458^  459,  remarks  that  the  phrase 
"dangers  of  the  seas,"  whether  understood  in 
its  most  limited  sense,  as  importing  only  a 
loss  by  the  natural  accidents  peculiar  to  the 
element  or  whether  understood  in  its  more 
extended  sense,  as  including  inevitable  ac- 
cidents upon  that  element  must  still  in  either 
case  be  clearly  understood  to  include  only 
such  losses  as  are  of  an  extraordinary  na- 
ture, or  arise  from  some  irresistible  force  or 
some  overwhelming  power,  which  cannot  be 
guarded  against  by  the  ordinary  exertions  of 
human  skill  and  prudence.  The  Supreme 
Gourt  of  the  United  States,  in  Garrison  v. 
Memphis  Ins.  Go.,  60  U.  8.  09  How.)  312, 
314,  15  L.  Ed.  656,  seems  to  give  the  more 
extended  sense  to  the  term  ••perils  of  the 
sea,"  as  suggested  by  Judge  Story.  That 
court  says:  •These  words  have  been  extend- 
ed to  comprehend  losses  arising  from  some 
irresistible  force  or  overwhelming  power, 
which  no  ordinary  skill  could  anticipate  or 
avoid."  Anthony  y.  iE3tna  Ins.  Co.  (U.  8.)  1 
Fed.  Gas.  1046. 

In  a  large  sense,  all  the  accidents  or  mis- 
fortunes to  which  those  engaged  In  marine 
adventure  are  exposed  may  be  said  to  arise 
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from  the  perils  of  the  sea;  and,  conformably 
to  this  idea,  a  loss  by  capture  was  formerly 
holden,  in  onr  courts,  to  be  a  loss  by  the 
perils  of  the  sea,  as  much  as  if  it  were  occa- 
sioned by  shipwreck  or  tempest.  But  in 
more  modem  times  it  has  been  found  con- 
venient to  distinguish  the  losses  to  which 
ships  and  goods  at  sea  are  liable  by  the  more 
immediate  causes  to  which  they  may  be  par- 
ticularly ascribed.  In  this  yiew,  losses  by 
the  perils  of  the  sea  are  now  restricted  to 
such  accidents  or  misfortunes  from  mere  sea 
damage;  that  is,  such  as  arise  ex  tI  dirina, 
from  stress  of  weather,  winds  and  waves, 
from  lightning  and  tempest,  rocks  and  sands. 
Marsh.  Ins.  pp.  886,  886.  Phillips,  .on  the 
other  hand,  says:  "The  risks  or  perils  or 
causes  of  loss  for  which  indemnity  is  prom- 
ised must  be  specified.  These  are  usually 
perils  of  the  sea,  fire,  public  enemies,  thieves, 
captures,  restraints  and  detentions  by  gov- 
ernments or  people,  and  barratry  of  the  mas- 
ter and  marines,  and  all  other  perils.  The 
first  of  these  descriptions,  namely,  perils  of 
the  sea,  is  the  most  comprehensive.  It  in- 
cludes all  the  others  while  the  subject  is  off 
land,  except  the  last*  which  has  very  little 
practical  effect,  since  it  can  be  applied  only 
to  perils  of  the  like  kind  to  those  specifically 
enumerated."  Phil.  Ins.  8  85.  Again  he 
says:  "Perils  of  the  seas,  which  constitute 
a  part  of  the  risks  in  almost  every  marine 
policy,  comprehend  those  of  the  winds, 
waves,  lightning,  ibcks,  shoals,  collisions, 
and,  in  general,  all  causes  of  loss  and  dam- 
age to  the  property  insured  arising  from  the 
elements  and  inevitable  accidents,  though 
sometimes  considered  not  to  include  capture 
and  detention."  Murray  v.  Receivers  of  Har- 
mony Fire  &  Marine  Ins.  Co.  (N.  Y.)  58  Barb. 
9,  16. 

''Dangers  of  the  sea,"  as  used  in  the  em- 
bargo act  (2  Story,  Laws,  1071,  2  Stat  451), 
are  not  limited  to  those  inevitable  events 
which,  being  unmixed  with  human  negli- 
gence, are  ascribed  to  Providence,  but  would 
include  any  loss  by  sea  which  would  render 
the  landing  of  the  goods  impossible,  or  pre- 
vent their  transportation  to  a  foreign  port 
Dixon  V.  United  States  (U.  S.)  7  Fed.  Gas. 
761.762. 

Justice  Washington,  In  speaking  of  an 
embargo  bond,  conditioned  to  reland  the 
cargo,  the  dangers  of  the  sea  only  excepted, 
says:  "Without  attempting  a  definition 
which  should  include  every  possible  case,  it 
may  be  safely  laid  down  that  the  accident 
which  is  attributable  to  this  cause  must 
happen  without  any  fault  or  negligence  in 
the  master,  and  must  occur  at  sea,  or,  if  on 
land,  it  must  be  the  immediate  and  necessary 
consequence  of  a  peril  happening  at  sea, 
such  as  tempests,  lightning,  loss  by  pirates, 
injuries  sustained  by  being  run  foul  of  by 
another  vessel,  and  the  like."  United  States 
V.  Hall  (U.  S.)  26  Fed.  Gas.  84,  85. 


Generally  speaking,  the  words  "perils  of 
the  sea"  have  the  same  meaning  in  a  bill  of 
lading  as  in  a  policy  of  insurance.  There  is 
a  difference,  indeed,  in  their  effect  in  the  two 
kinds  of  contract,  where  negligence  of  the 
master  or  crew  of  the  vessel  contributes  to 
a  loss  by  a  peril  ol  the  sea.  In  such  a  case 
an  insurer  against  perils  of  the  sea  Is  liable, 
because  the  assured  does  not  warrant  that 
his  servants  shall  use  due  care  to  avoid  them, 
whereas  an  exception  of  the  perils  of  the  sea 
in  a  bill  of  lading  does  not  relieve  the  carrier 
from  his  primary  obligation  to  carry  with 
reasonable  care  unless  prevented  by  the  ac- 
cepted perils.  But  when  it  is  distinctly 
found  that  there  was  no  negligence,  there  is 
no  reason,  and  much  inconvenience,  in  hold- 
ing that  the  words  have  different  meanings 
in  the  two  kinds  of  commercial  contract 
The  term  **perils  of  the  sea,"  in  a  bill  of  lad- 
ing, does  not  include  an  explosion  of  certain 
articles  of  cargo,  causing  a  hole  in  the  ship, 
which  results  in  an  mflow  of  water,  injuring 
the  goods  described  in  the  bill  of  lading. 
The  explosion,  and  not  the  inflow  of  water, 
is  the  proximate  cause  of  the  injury.  The 
G.  E.  Booth,  19  Sup.  Ot  9,  10,  171  U.  S.  450, 
43  L.  Ed.  234. 

The  words  ''dangers  of  the  seas  only 
excepted,"  as  found  in  bills  of  lading,  mean 
the  same  as  "the  dangers  of  the  lakes  and 
rivers  excepted,"  as  applied  to  navigation 
on  inland  waters.  Harrison  v.  Hixson  (Ind.) 
4  Blackf.  226,  227. 

The  expression  "dangers  of  the  seas'*  Is 
equivocal.  It  is  capable  of  being  interpreted 
to  mean  all  dangers  that  arise  upon  the  sea, 
or  may  be  restricted  to  perils  which  arise  di- 
rectly and  exclusively  flrom  the  sea,  of  of 
which  it  is  the  efllcient  cause.  Merrill  r. 
Arey  (U.  S.)  17  Fed.  Gas.  83,  85. 

"Perils  of  the  sea"  are  from  (1)  storms 
and  waves;  (2)  rocks,  shoals,  and  rapids;  (3) 
other  obstacles,  though  of  human  origin;  (4) 
changes  of  climate;  (5)  the  confinement  nec- 
essary at  sea;  (6)  animals  peculiar  to  the 
sea;  and  (7)  all  other  dangers  peculiar  to  the 
sea.  Giv.  Gode  S.  D.  1903,  8  1599;  Bey.  St 
Okl.  1903,  S  722. 

Aot  of  God. 

The  term  "peril  of  the  sea,**  as  used  in 
a  bill  of  lading,  is  not  strictly  synonymous 
with  "an  act  of  God,"  which  would  excuse  a 
carrier  from  losses  of  property  under  his  con- 
trol. Thus  the  destruction  of  a  vessel  by 
rats,  the^  precaution  of  keeping  a  cat  on 
board  having  been  adopted,  has  been  ad- 
judged a  peril  of  the  sea;  yet  this  could 
hardly  be  deemed  a  loss  by  act  of  God, 
which  would  include  such  losses  as  from 
lightning,  tempests,  etc.,  only.  Plalsted  v. 
Boston  &  K.  Steam  Nav.  Go.,  27  Me.  (14 
Shep.)  132,  135,  46  Am.  Dec  587. 
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The  term  ••perils  of  the  sea"  was  said 
bj  Chancellor  Kent,  In  his  Commentaries 
(volume  3,  p.  216),  to  denote  natural  acci- 
dents, peculiar  to  that  element,  which  do 
not  happen  by  the  intervention  of  man,  nor 
are  to  be  prevented  by  human  prudence.  The 
words  '^perils  of  the  sea*'  may,  indeed,  have 
grown  to  have  had  a  greater  signification 
than  "act  of  God."  The  Majestic,  17  Sup. 
Ct.  587,  602,  166  U.  8.  875,  41  L.  Ed.  1039. 

''Dangers  of  the  sea,"  as  used  in  a  bill 
of  lading  for  the  transportation  of  goods  on 
a  vessel,  expressly  excepting  the  dangers  of 
the  seas,  must  be  construed  as  equivalent  to 
"act  of  God  *or'  inevitable  accident"  they  be- 
ing terms  of  a  very  similar  legal  import,  and 
excuse  a  loss;  and,  if  cotton  were  thrown 
overboard  in  a  storm  at  sea  to  save  the  ves- 
sel and  the  lives  of  those  on  board,  this  was 
a  loss  by  dangers  of  the  seas,  within  the  ex- 
ception of  the  bill  of  lading,  but  if  there  had 
been  a  deviation  from  the  usual  route  of  ves- 
sels between  the  ports  without  reason^able 
necessity,  either  physical  or  moral,  the  loss 
would  not  be  excused.  Crosby  v.  Fitch,  12 
Conn.  410,  419,  31  Am.  Dec.  745. 

The  expression  "dangers  of  the  sea"  has 
a  legal  signification  somewhat  different  from 
what  might  ordinarily  be  inferred  from  the 
primary  meaning  of  the  words.  The  Su- 
preme Court  has  defined  the  expression  to 
mean  those  accidents  peculiar  to  navigation, 
that  are  of  an  extraordinary  nature,  or  arise 
from  irresistible  force  or  overwhelming  pow- 
er, which  cannot  be  guarded  against  by  the 
ordinary  exertions  of  human  skill  and  pru- 
dence. It  includes  loss  occasioned  by  hidden 
obstructions  to  navigation  recently  placed 
there,  collision  without  fault  of  either  party, 
and  some  few  other  Cases  not  covered  by  the 
phrase  "act  of  God."  But  where  the  inslst- 
ment  is  that  the  loss  was  caused  by  the  force 
of  the  elements,  the  phrase  "dangers  of  the 
sea"  4s  synonymous  in  its  meaning  with  "the 
act  of  God."  Stephens  &  C.  Transp.  Co.  v. 
Tuckerman,  33  N.  J.  Law  (4  Yroom)  543,  550. 

Blookade. 

The  perils  insured  against  in  a  marine 
policy  covering  "all  other  perils,  losses,  and 
misfortunes"  includes  the  interdiction  of 
commerce  with  the  port  of  destination  by 
means  of  a  blockade;  and  therefore  the  in- 
sured in  such  case  may  abandon,  as  for  to- 
tal loss,  without  having  recourse  to  the 
sweeping  clause  of  "all  other  perils,  losses, 
and  misfortunes,"  which  by  Molloy  and  some 
otbers  is  supposed  to  insure  against  heaven 
and  earth,  and  to  embrace  every  detriment 
that  could  possibly  happen  to  the  thing  in- 
sured. It  appears  to  fall  within  the  risk  of 
restraints  of  princes  or  of  men  of  war.  It 
is  by  the  latter  that  a  blockade  is  formed, 
and.  If  they  prevent  the  safe  arrival  of  the 
vessel  or  turn  her  away,  how  can  it  be  said 
that  the  voyage  has  not  been  defeated  by  a 


hazard  Insured  against?  Schmidt  v.  United 
Ins.  Co.  (N.  Y.)  1  John&  249,  261,  8  Am.  Dec. 
319. 

Oaptur*. 

Where  a  policy  of  marine  insurance  In- 
sured against  perils  of  the  sea,  but  excepted 
danger  from  capture,  etc.,  and,  as  a  result 
of  stre^  of  weather,  the  ship  was  damaged 
to  such  an  extent  as  to  be  compelled  to  be 
put  in  a  hostile  foreign  port,  where  she  was 
captured,  it  was  lield  that  the  loss  was  not 
caused  by  perils  of  the  sea.  Rice  v.  Homer, 
12  Mass.  230,  233. 

Necessary  capture  and  plunder  by  pl« 
rates  has  been  adjudged  a  peril  of  the  sea. 
Jones  V.  Pitcher  (Ala.)  3  Stew.  &  P.  135.  177, 
24  Am.  Dec.  716  (citing  Forward  v.  Plttard«  1 
Term  R.  27), 

Oollisioii. 

A  policy  of  Insurance  against  the  perils 
of  the  sea  comprehends  the  damages  paid  by 
the  Insured  vessel  to  another  in  consequence 
of  a  collision  between  them  at  sea.  Sher^ 
wood  V.  General  Mut  Ins.  Co.  (IT.  a)  21  Fed. 
Cas.  1290. 

"Perils  of  the  sea^**  as  used  In  a  marine 
policy  insuring  against  perils  of  the  sea,  in- 
clude collisions.  Mathews  t.  Howard  Ins. 
Co.  (N.  Y.)  13  Barb.  234,  242. 

A  loss  by  collision  without  fault  on  either 
side  is  a  loss  by  the  perils  of  the  sea,  within 
the  meaning  of  a  policy  of  marine  insurance 
insuring  against  a  loss  caused  by  perils  of  the 
sea.  Peters  v.  Warren  Ins.  Co.,  39  U.  S.  (14 
Pet)  99,  108,  10  L.  Ed.  871. 

The  perils  of  the  sea  insured  against  in 
a  marine  policy  include  danger  from  colli- 
sions, without  regard  to  whether  they  are 
occasioned  by  negligence  or  not,  and  there- 
fore the  insured  may  recover  from  the  in- 
surer the  sum  paid  by  insured  for  damages 
to  another  vessel  in  a  collision  occasioned  by 
the  negligence  of  insured.  Nelson  v.  Suf- 
folk Ins.  Co.,  62  Mass.  (8  Cush.)  477,  490,  54 
Am.  Dec.  776;  Thwing  v.  Great  Western  Ina 
Co.,  Ill  Mass.  93,  107. 

'TThe  term  'perils  of  the  sea'  has  been 
held  to  include  losses  by  collision  of  two 
sblps  where  no  blame  is  imputable  to  the  in- 
jured ship.  But  if  the  loss  be  directly  and 
immediately  occasioned  by  the  ignorance  or 
intention  of  the  master  and  mariners,  it  is 
not  deemed  a  loss  by  the  perils  of  the  sea. 
Hence,  it  is  that,  if  the  loss  occurs  by  a  peril 
of  the  sea  which  might  have  been  avoided 
by  the  exercise  of  skill  or  diligence  at  the 
time  when  it  occurred,  it  is  not  deemed  to 
be,  in  the  sense  of  that  phrase,  such  a  loss 
by  the  perils  of  the  sea  as  will  exempt  the 
carrier  from  liability."  Whitesides  v.  Thorl- 
kill,  20  Miss.  (12  Smedes  &  M.)  699^  601«  61 
Am.  Dec.  128. 
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Under  a  policy  insuring  against  the  uft- 
nal  perils  of  the  sea,  underwriters  are  not 
liable  to  repay  to  the  insured  damages  paid 
by  him  to  the  owners  of  another  vessel,  suf- 
fered in  a  collision  occasioned  by  the  negli- 
gence of  the  master  of  the  insured  vessel. 
If  the  peril  of  the  sea  which  operated  in  a 
given  case  was  not  of  itself  sufficient  to  oc- 
casion, and  did  not  in  fact  occasion,  the  loss 
claimeid,  if  it  depended  upon  the  cause  of 
that  peril  whether  the  loss  claimed  would 
follow  it,  and  therefore  a  particular  cause  of 
peril  is  essential  to  be  shown  by  the  insured, 
then  we  must  look  beyond  the  peril  to  its 
cause  to  ascertain  the  efficient  cause  of  the 
loss.  The  negligence  is  the  fact  without 
which  the  loss  would  not  have  been  suffered 
by  the  plaintiff.  In  the  strictest  sense,  it 
causes  the  loss  to  the  plaintiff.  The  loss  of 
the  owners  of  the  other  vessel  was  occa- 
sioned by  a  peril  of  the  sea,  but  nothing  con- 
nects the  plaintiff  with  that  loss,  or  makes 
it  his,  except  the  negligence  of  his  servant 
Genera]  Mut  Ins.  Oo.  v.  Sherwood,  65  U.  S. 
(14  How.)  851,  364,  14  L.  Ed.  452. 

The  term  ''peril  of  the  sea,"  as  used  in 
a  conmaon  policy  of  marine  insurance,  includ- 
ed a  collision  between  two  ships,  which  ac- 
cidentally took  place  within  the  dominion 
of  a  foreign  power,  by  the  law  of  which  all 
damages  occasioned  thereby  were  to  be 
borne  equally  by  the  two  vessels;  and  hence 
the  underwriters  were  liable  not  only  for  the 
direct  damage  done  to  the  ship  insured  by 
them,  but  also  for  the  charge  apportioned  to 
such  ship  as  her  contributive  sliare  of  the 
common  loss,  not  as  a  general  average,  but 
as  a  part  of  a  partial  loss  occasioned  by  the 
collision.  Peters  v.  Warren  Ins.  Oo.  (U.  8.) 
18  Fed   Gas.  8t3,  875. 

Dauvness  and  aweatins* 

Damage  to  goods  occasioned  by  the  ef- 
fect of  humidity  and  dampness,  in  the  ab- 
sence of  any  defect  of  the  ship  or  storage 
quarters,  is  one  of  the  perils  of  the  sea,  for 
which  the  carrier  is  not  liable  unless  It 
might  have  been  prevented  by  the  reason- 
able skill  and  diligence  of  those  employed  in 
conveying  the  goods.  Olark  t,  Barnwell,  58 
U.  S.  (12  How.)  272,  280,  282,  13  L.  Ed.  d8o. 

The  term  ''dangers  of  the  seas"  does  not 
necessarily  include  damage  to  the  goods  by 
sweating,  and  if  the  sweating  be  produced 
in  consequence  of  negligent  stowage,  the 
claimant  is  precluded  from  setting  up  the 
defense.  The  Star  of  Hope,  84  U.  &  (17 
Wall.)  651,  654,  21  L.  Ed.  719. 

Xhmbenlemeitt. 

Embezzlement  is  not  a  peril  of  the  seas, 
by  the  maritime  law  of  this  country.  Theft 
or  robbery  is  a  peril  of  the  seas  only  where 
it  is  piracy  on  the  high  seas,  but  not  where 
it  is  committed  by  persons  coming  to  the    escape  of  steam  on  the  vessel  on  which  they 


ship  when  she  is  not  on  the  high  seas,  or  by 
persons  on  board.  King  v.  Shepherd  (U.  S.) 
14  Fed.  Gas.  545. 

Entry  of  water  tlwougli  port  hole. 

The  term  "perils  of  the  sea,"  in  a  ma- 
rine policy,  includes  a  loss  from  entry  of 
water  through  an  open  port  hole  of  a  sea- 
worthy vessel  shortly  after  sailing,  and  be- 
fore encountering  any  storms.  Starbuck  v. 
Pheniz  Ins.  Ca,  62  N.  Y.  Supp.  264,  265,  47 
App.  Div.  62L 

Damage  done  to  a  vessel  by  perils  of  the 
sea  includes  every  species  of  damage  done  to 
the  vessel  at  sea  by  the  violent  and  immedi- 
ate action  of  the  winds  and  waves,  or  both, 
as  distinct  from  the  ordinary  wear  and  tear 
of  the  voyage,  and  as  distinct  from  injuries 
suffered  by  the  vessel  in  consequence  of  her 
not  being  seawortliy  at  the  outset  of  her  voy- 
age, or  afterwards,  under  circumstances  in 
which  the  master  was  guilty  of  negligence 
in  not  making  her  seaworthy.  A  loss  caused 
by  water  entering  a  water-tight  compart- 
ment through  an  open  deadlight  is  caused  by 
a  peril  of  the  sea.  Starbuck  v.  Phenix  Ins. 
Ck>.,  19  App.  Div.  189,  142,  45  N.  Y.  Supp. 
995 

Wher  a  passenger  steamer  during  a 
storm  passecl  through  a  quantity  of  wreck- 
age, and  thereafter  it  was  discovered  that  a 
port  hole,  which  was  closed  in  the  usual  way 
with  thick  glass  and  an  iron  cover  or  dum- 
my, screwed  up  tightly,  had  been  broken 
open,  evidently  by  a  blow  from  one  of  the 
floating  planks  of  the  wreckage,  which 
broke  the  glass  and  forced  the  dummy  from 
its  hingea  whereby  water  was  let  into  the 
apartment,  and  the  baggage  of  passengers 
was  damaged,  the  Injury  was  one  from  an 
unexpected  peril  of  the  sea,  within  the 
meaning  of  the  contract  on  the  ticket  re- 
lieving the  carrier  from  liability  from  perils 

,  of  the  sea.  While  it  has  been  thought  that 
the  term  "perils  of  the  sea"  had  the  same 
and  no  larger  meaning  than  losses  or  injuries 

;  by  the  act  of  God,  it  is  now  generally  consid- 
ered that  it  has  a  broader  signification,  and 
includes  calamities  which  were  not  caused  by 
a  violence  or  convulsion  of  nature,  such  as 
lightning,  flood,  or  tempest  Potter  v.  The 
Majestic  (U.  S.)  60  Fed.  624,  628,  9  G.  G.  A. 
161,  23  L.  R.  A.  746. 

"Perils  of  the  sea,"  within  a  marine  in- 
surance policy  insuring  a  vessel  and  cargo 
against  the  perils  of  the  sea,  include  a  loss 
caused  by  water  entering  a  water-tight  com- 
I  partment  of  a  vessel  through  an  open  dead- 
light. Starbuck  v.  Phenix  Ins.  Co.,  45  N. 
Y.  Supp.  995,  996,  19  App.  Div.  139. 

Escape  of  steam. 

Property  insured  against  the  perils  of 
the  sea  or  of  the  river,  and  injured  by  an 
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were  shipped,  are  held  to  have  been  Injured 
by  the  perils  of  the  sea.  Union  Ins.  Go.  t. 
Groom,  67  Ky.  (4  Bush)  289,  293. 

Explosion* 

In  The  G.  B.  Booth,  171  U.  8.  450,  19 
Sap.  Ct  9,  43  L.  Ed.  234,  the  phrase  "danger 
or  perils  of  the  sea"  was  critically  considered, 
and  held  not  to  Include  a  danger  to  cargoes 
by  the  Immediate  Inflow  of  water  upon  them 
through  a  hole  made  in  the  side  of  the  ship 
below  the  water  line  by  an  explosion  with- 
out any  fault  of  the  ship,  Inasmuch  as  the 
danger  was  there  the  immediate,  direct,  and 
necessary  result  of  the  explosion,  without 
the  intervention  of  any  new  or  other  agency 
disconnected  from  the  explosion  as  the  pri- 
mary cause.  The  Manitoba  (JJ.  &)  104  Fed. 
146,  152. 

The  bursting  of  a  steam  boiler  In  a  Tea- 
sel is  not  a  peril  of  the  sea.  The  Edwin  (U. 
8.)  8  Fed.  Gas.  358,  861. 

Perils  of  the  sea,  which  are  defined  by 
Oiy.  Gode,  8  2199,  to  be  storms  and  waves, 
rocks,  shoals,  and  rapids,  and  other  obsta- 
cles, though  of  human  origin,  changes  of  cli- 
mate, the  confinements  necessary  at  sea,  and 
animals  peculiar  to  the  sea,  do  not  Include 
the  bursting  of  a  boiler.  Miller  v.  Galifomia 
Ins.  Go.,  18  Pac.  155,  156,  76  GaL  145,  9  Aul 
St  Rep.  184. 

Fire. 

An  accidental  fire  is  not  one  of  the  pe- 
culiar dangers  of  the  seas.  Merrill  t.  Arey 
(U.  S.)  17  Fed.  Gas.  83. 

The  term  '^rils  of  the  sea''  does  not  in- 
clude fire,  as  it  is  by  no  means  peculiar  to 
the  sea,  and  is  nowhere  called  a  sea  peril, 
but  is  more  common  and  peculiar  to  the 
land.  Slater  t.  Hayward  Rubber  Go.,  26 
Gonn.  128,  143. 

The  term  "perils  of  the  sea"  includes 
fires  not  caused  by  the  negligence  of  a  ship- 
owner or  his  servants.  Walker  t.  Western 
Transp.  Go.,  70  U.  a  (3  Wall)  150,  151,  18 
L.  Ed.  172. 

Where  bills  of  lading  provided,  ''Dan- 
gers of  the  seas,  fire,  breakage,  leakage,  ac- 
cidents from  machinery  and  boilers,  except- 
ed, and  with  liberty  to  tow  and  assist  ves- 
sels in  all  situations,*'  the  exemption  from 
liability  ftom  loss  by  fire  obtained  while  the 
goods  were  on  the  wharf  awaiting  trans- 
portation, as  well  as  when  on  board  the  ves- 
sel, the  goods  having  been  delivered  to  the 
steamboat  company  for  transportation,  and 
the  bills  not  designating  any  particular  ves- 
sel Scott  V.  Baltimore,  G.  &  R.  Steamboat 
Go.  (U.  S.)  19  Fed.  56,  5a 

Qronndtiig  or  straadins* 

Where  an  accident  occurs  in  the  ordi- 
nary course  of  grounding  a  vessel  in  a  har- 


bor, and  there  is  no  proof  of  inherent  weak- 
ness, the  loss  must  be  attributed  to  some  ex- 
traordinary cause,  as.  the  striking  on  some 
hard  substance,  or  malposition,  or  overlay- 
ing the  dock,  which  would  be  a  peril  of  the 
sea,  for  which  the  underwriters  would  be 
liable.  So  a  loss  by  ebbing  of  the  tide  is  a 
loss  by  the  perils  of  the  sea,  if  it  be  not  mere 
wear  and  tear,  but  extraordinary  in  its  na- 
ture or  mode.  Potter  v.  Suffolk  Ins.  Go.  (U. 
S.)  19  Fed.  Gas.  1186,  lisa 

The  stranding  of  a  vessel  while  attempt- 
ing to  come  up  the  bay  of  San  Francisco  in 
a  dense  fog — ^the  vessel  being  safe,  and  the 
master  not  being  compelled  by  any  exigen- 
cies to  make  the  attempt — ^was  held  not  to 
be  an  injury  attributable  to  the  perils  of  the 
sea.    The  Gosta  Rica  (U.  S.)  6  Fed.  Ga&  607, 

6oa 

The  rule  in  determining  whether  a  loss 
is  attributable  to  perils  of  the  sea  within 
the  meaning  of  a  bill  of  lading  exempting 
the  carrier  from  liability  for  such  perils, 
which  imputes  carelessness  to  the  captain 
whose  boat  strikes  a  known  rock  or  shoal, 
unless  driven  by  a  tempest,  is  only  applica- 
ble to  the  navigation  of  the  ocean,  where  the 
rocks  and  shoals  are  marked  upon  maps  and 
may  be  avoided,  and  does  not  apply  to  the 
navigation  of  our  rivers.  In  such  naviga- 
tion each  case  must  be  governed  by  its  own 
circumstances,  and  be  tested  by  the  course 
usually  pursued  in  such  cases.  Gollier  y. 
Valentine,  11  Ma  299,  309,  49  Am.  Dec  81. 

Znjiuy  hf  worms. 

The  perils  of  the  sea  insured  against  in 
a  marine  policy  only  cover  extraordinary 
perils,  and  not  ordinary  perils  in  the  nature 
of  wear  and  tear.  An  injury  to  a  vessel  by 
worms  is  not  an  injury  caused  by  the  perils 
of  the  sea,  within  the  meaning  of  such  pol- 
icy. Hazard  v.  New  Bngland  Marine  Ins. 
Go.  (U.  S.)  11  Fed.  Gas.  934,  987. 

Jettison* 

The  term  ^'loss  by  peril  of  the  sea"  in- 
cludes a  Jettison  occasioned  by  a  peril  of  the 
sea.  The  Hettie  BUis  (U.  S.)  20  Fed.  507, 
509. 

There  can  be  no  doubt  that  a  loss  of 
Jettison  occasioned  by  a  peril  of  the  sea  is  a 
loss  by  a  peril  of  the  sea.  In  that  case  the 
sea  peril  is  deemed  the  proximate  cause  of 
the  loss,  but,  if  a  Jettison  of  a  cargo  be- 
comes necessary  in  consequence  of  any  fault 
or  breach  of  contract  by  the  master  or  own- 
ers, the  Jettison  Is  attributable  to  that  fault 
or  breach  of  contract,  and  not  to  the  sea 
peril,  though  that  also  may  be  present  and 
enter  into  the  case.  Lawrence  v.  Mlntum, 
58  U.  S.  (17  How.)  100,  111,  15  L.  Bd.  5a 

A  peril  of  the  sea,  within  the  meaning 
of  the  term  as  used  in  a  bill  of  lading  ex- 
empting a  carrier  from  liability  for  loss  oc- 
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<?asioned  by  such  peril,  properly  Inclndes  a 
jettison,  the  necessity  for  which  was  occa- 
sioned solely  by  a  peril  of  the  sea,  but  It 
does  not  Include  jettison  If  the  unseaworthi- 
ness of  the  vessel  at  the  time  of  sailing  on 
the  voyage  caused  or  contributed  to  produce 
a  necessity  for  fhe  jettison.  Dupont  de  Ne- 
mours V.  Vance,  60  U*  S.  (19  HowJ  162,  166, 
15  L.  Ed.  684. 

Where  a  vessel  is  seaworthy  at  the  time 
of  her  sailing,  and  afterwards  suddenly 
springs  a  leak  and  founders,  without  any 
stress  of  weather  or  apparent  cause,  it  is  a 
loss  by  the  perils  of  the  sea.  Patrick  v.  Hal- 
lett  (N.  T.)  1  Johns.  24L 

The  term  "perils  of  the  sea,"  in  a  ma- 
rine policy  insuring  against  perils  of  the  sea, 
includes  a  leak  occasioned  by  rats  without 
the  negligence  of  the  captain.  Qarrigues  y. 
€k)xe  (Pa.)  1  Bin.  602,  508,  2  Am.  Dea  493. 

Iieakase  of  oil* 

The  leakage  of  oil  caused  by  water,  and 
damaging  other  goods,  is  held  to  be  a  peril 
of  the  sea.  The  Dunbritton  (U.  S.)  61  Fed. 
764,  766. 

Neslisent  stowas^  of  cargo. 

The  phrase  "Dangers  of  the  weaxT  Is 
equivalent  to  "dangers  of  navigation,"  and, 
as  used  in  a  bill  of  lading  relieving  the  car- 
rier from  liability  for  losses  occasioned  by 
dangers  of  the  sea,  would  not  relieve  the 
carrier  from  losses  flowing  from  the  negli- 
gent stowage  of  the  cargo,  or  other  improper 
acts  of  the  master  or  owner  which  are  prox- 
imate causes  of  the  loss.  Baxter  v.  Leland 
(U.  S.)  2  Fed.  Gas.  1048,  1050. 

Ordinary  wcmup  and  teav* 

The  term  "perils  of  the  sea**  may  be 
defined  as  denoting  all  marine  casualties  re- 
sulting from  the  violent  action  of  the  ele- 
ments, as  distinguished  from  their  natural, 
silent  influence  upon  the  fabric  of  the  ves- 
sel; casualties  which  may,  and  not  conse- 
quences which  must,  occur.  No  loss  which 
is  the  result  of  ordinary  wear  and  tear,  or 
a  necessary  consequence  of  the  employment 
of  the  vessel,  is  a  loss  by  perils  of  the  sea. 
The  Warren  Adams  (U.  S.)  74  Fed.  413,  415, 
20  C.  C.  A.  486. 

The  term  "perils  of  the  sea,"  insured 
against  in  a  marine  policy,  includes  the  con- 
sequence of  the  violence  of  the  winds  and 
waves,  running  on  the  rocks,  or  the  like,  but 
does  not  Include  losses  arising  from  the  or- 
dinary circumstances  of  the  voyage,  as  from 
sea  damage,  or  the  wear  or  tear  which  with- 
out the  action  of  any  extraordinary  cause  is 
to  be  expected.  Coles  v.  Marine  Ins.  Go.  (U. 
S.)  6  Fed.  Cas.  65,  66, 


SInkine  of  sUp  liy  n&an-of-war. 

''Perils  of  the  seas"  means  perils  of  the 
seas  arising  from  wind,  weather,  and  wa- 
ter, but  does  not  include  perils  on  the  seas, 
such  as  a  case  where  a  vessel  fell  in  with  a 
man-of-war,  which,  mistaking  her  for  a  pri- 
vateer, fired  a  broadside  upon  her,  which 
caused  her  to  sink.  Such  loss  ia  a  "peril  on 
the  sea,"  and  not  "of  the  sea."  West  India 
&  P.  Tel.  Co.  V.  Home  &  O.  Marine  Ins.  Co., 
6  Q.  B.  Div.  51,  59;  Oullen  v.  Butler,  6 
Maule  &  S.  461,  464;  Oullen  T.  Butler,  1 
Starkie,  188. 

Stress  of  weather. 

Stress  of  weather  is  a  peril  of  the  sea. 
Dodge  V.  Union  Marine  Ina.  Co.,  17  Mass. 
471,  475. 

Encountering  heavy  seas  causing  the 
vessel  to  roll  heavily  is  not  a  "sea  peril," 
within  a  marine  policy  against  sea  perils, 
but  is  only  an  ordinary  peril  which  any 
strong  vessel  encounters  everywhere.  The 
Qulnare  (U.  S.)  42  Fed.  861,  862. 

The  term  "dangers  of  the  seas,"  In  a 
bond  given  under  the  embargo  act,  condi- 
tioned that  the  cargo  of  a  certain  vessel 
should  be  relanded  at  some  port  in  the  Unit- 
ed States,  the  dangers  of  the  seas  only  ex- 
cepted, was  construed  to  include  storms 
which  >4M>mpelled  the  vessel  to  make  a  for- 
eign port,  where  she  was  compelled  by  the 
public  authorities  to  unload  her  cargo,  and 
therefore  such  unloading  was  not  a  breach 
of  the  bond.  United  States  v.  Hall,  10  U.  8. 
(6  Cranch)  171,  175,  8  L.  Ed.  189. 

Swell  eansed  liy  passlne  steanera. 

The  phrase  "dangers  of  the  sea"  has  a 
settled  meaning,  and  cannot  be  held  to  in- 
clude a  danger  caused  by  a  slight  swell  in 
the  harbor,  caused  by  passing  steamers, 
which  was  one  of  the  ordinary  occurrences 
in  such  waters;  nor  can  it  include  a  danger 
which  would  have  been  avoided  or  escaped 
if  due  diligence  had  been  used  in  providing 
a  seaworthy  vessel.  Nord-Deutscher  Lloyd 
V.  Insurance  Co.  of  North  America  (U.  8.) 
110  Fed.  420,  428,  49  C.  C.  A.  L 

Vermin  on  slilplioard* 

"Perils  of  the  sea,"  as  used  in  a  bill  of 
lading  exempting  the  carrier  for  liability 
from  the  perils  of  the  seas,  does  not  include 
damages  to  the  cargo  caused  by  vermin  on 
board  the  ship.  The  Mlletua  (U.  S.)  17  Fed. 
Cas.  288,  289. 

"Wottins  of  oararo* 

The  mere  fact  that  the  cargo  became 
wet  with  sea  water  ia  not  evidence  that  the 
damage  arose  from  the  perils  of  the  sea, 
as  it  may  be  produced  by  bad  storage,  de- 
fective closing  of  the  hatches,  or  want  of 
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pumping.    Fleming  y.  Marine  Ins.  Co.  (Pa.) 
3  Watts  &  S.  144,  153,  88  Am.  Dec.  747. 

PERIOD. 

See  "Definite  Period.'* 

A  period  of  time  is  a  stated  and  recur- 
ring interval  of  time,  a  round  or  series  of 
years  by  whlcb  time  is  measured.  Where  a 
statute  prescribed  tbe  term  of  office  of  clerics 
of  tbe  court  to  be  for  tbe  same  period  as  Jus- 
tices, wbose  term  of  office  was  fixed  at  six 
years.  It  referred  to  tbe  stated  and  recurring 
interral  of  time,  to  the  round  or  series  of 
years  which  had  already  been  named,  to  wit, 
six  years.  People  t.  Leask,  67  N.  T.  621, 
528. 

In  construing  a  statute  authorizing  tbe 
board  of  police  commissioners  of  a  city  to  or- 
der the  closing  temporarily  of  any  and  all 
barrooms  and  drinking  houses  in  the  city, 
and  Imposing  a  penalty  for  selling  liquor 
from  any  such  place  or  places  "during  such 
period  as  the  board  shall  forbid,"  under 
which  the  board  had  ordered  all  drinking 
places  closed  '*untll  further  order  of  the 
board,"  the  court  said:  "If  any  doubt  or  am- 
biguity rests  upon  the  use  of  the  term  *tempo- 
rarily'  in  one  part  of  the  section,  it  is  re- 
moved by  the  word  'period'  in  a  subsequent 
part  Reading  the  whole  clause,  and  giving 
the  words  used  their  ordinary  and  accepted 
meaning  and  import,  it  seems  to  us  plain 
that  the  Legislature  has  declared  that  these 
orders  shall  operate,  not  only  for  a  short,  but 
for  a  definite,  Interval  or  portion  of  time,  to 
be  specified  on  their  face,  and  we  are  all  of 
the  opinion  that  an  order,  which  by  Its 
terms  is  to  operate  until  further  notice.  Is 
unauthorized."  State  t.  Strauss,  49  Md.  288, 
299. 

As  used  In  Revenue  Act  March  3,  1851, 
declaring  that,  in  all  cases  where  there  Is 
imposed  any  ad  valorem  rate  of  duty  on 
goods  imported  into  the  United  States,  the 
value  of  such  goods  shall  be  deemed  the  mar- 
ket value  thereof  at  the  period  of  exportation 
to  the  United  States  In  the  principal  markets 
of  the  country  from  which  the  same  shall 
have  been  imported,  the  word  "period"  was 
held  to  mean  the  date  of  the  sailing  of  the 
vessel  bringing  the  goods.  The  court  said: 
**The  word  'period*  has  its  etymological 
meaning,  but  It  also  has  a  distinctive  signi- 
fication, according  to  the  subject  with  which 
it  may  be  used  in  connection.  It  may  mean 
any  portion  of  complete  time,  from  a  thou- 
sand years,  or  less,  to  the  period  of  a  day; 
and  when  used  to  designate  an  act  to  be 
done  or  to  be  begun,  though  Its  complex 
tlon  may  take  an  uncertain  time,  as,  for  in- 
stance, the  act  of  exportation,  It  must  mean 
the  day  on  which  the  exportation  commences, 
or  It  would  be  an  unmeaning  and  useless 
word    in    Its    connection    in    the    statute." 


Sampson  v.  Peaslee,  61  U.  &  (20  How.)  571» 
676,  579, 15  L.  Bd.  1022. 

As  oontiniftoiui  period* 

The  general  definition  of  the  word  "pe- 
riod," in  reference  to  time,  is  to  refer  to  a 
continuous  period;  and  where  testator  de- 
vised certain  sums  to  employes  who  had  been 
In  his  service  for  certain  named  periods,  it 
is  Immaterial  whether  the  length  of  time  was 
continuous  or  not,  as.  If  the  testator  had  in 
bis  mind  an  Intention  to  restrict  its  provi- 
sions to  persons  who  had  been  in  his  employ 
continuously,  no  doubt  he  would  have  Indi- 
cated It  by  the  use  of  the  word  "continuous"; 
and  one  who  had,  counting  his  various  terms 
of  service,  which  were  not  continuous,  been 
employed  for  one  of  the  fixed  periods,  was 
entitled  to  a  legacy  under  the  wllL  In  ra 
Becker,  80  N.  T.  Supp.  1115,  1116»  89  Misc. 
Rep.  756. 

As  deflnlte  period* 

"Period"  may  mean  an  Indefinite  tlme^ 
as  well  as  a  time  specified,  but,  as  used  in 
Const  1895,  art  1,  I  13,  providing  that  no 
lease  or  grant  of  agricultural  land  for  a 
longer  period  than  12  years,  hereafter  made, 
in  which  shall  be  reserved  any  rent  shall  be 
valid,  means  a  definite  period,  and  not  one 
Indefinite,  as  a  lease  for  the  life  of  the  gran- 
tor. Parish  v.  Rogers,  46  N.  Y.  Supp.  1058» 
1061,  20  App.  Dlv.  279. 

PERIOD  OF  PROBATION. 

'Terlod  of  probation,"  as  used  In  New 
York  City  Charter,  I  124,  authorizing  a  mu- 
nicipal civil  service  commission  to  provide 
for  a  period  of  probation  before  appointment 
of  employte  is  made  permanent  implies  defi- 
nite or  stated  length  of  duration,  e^ecially 
so  when  such  period  is  to  be  provided  in  ad- 
vance. It  is  not  any  time  within  a  fixed 
length  of  duration,  unmeasured  by  the  rules 
and  measurable  by  the  pleasure  or  will  of  the 
appointing  power.  Probation  implies  the 
purpose  of  the  term  or  period,  but  not  Its 
length.  People  t.  Kearny,  58  N.  E.  14,  15, 
164  N.  Y.  64. 

PERiODiOAZi  ovxatxxow* 

Lands  described  in  the  approved  plats  of 
township  surveys  made  under  the  federal  ao> 
thority  as  "subject  to  periodical  overfiow" 
are  not  swamp  and  overflowed  lands,  within 
Act  Cong.  July  23,  1866,  making  it  the  duty 
of  the  Commissioner  of  the  General  Land 
Ofilce  to  certify  over  to  the  state  as  swamp 
and  overfiowed  all  lands  represented  as  such 
on  such  plats,  the  term  "overfiowed,"  as  thus 
used,  has  reference  to  a  permanent  condition 
of  the  lands  to  which  it  is  applied — that  Is, 
to  those  lands  which  are  overfiowed  and  will 
remain  so  without  reclamation  or  drainage — 
while  "subject  to  periodical  overflow"  has 
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reference  to  a  condition  which  may  or  may 
not  exist,  and  which,  when  It  does  exist,  Is 
of  a  temporary  character.  Heath  v.  Wal- 
lace, 11  Sup.  Ct  380,  384.  138  U.  8.  573,  34 
L.  Ed.  1063. 

"Periodical  overflow,"  as  applied  to 
hinds,  is  not  a  representation  that  they  are 
"swamp  and  overflowed  lands."  Tubbt  t. 
Wilhout,  14  Pac.  361,  364,  73  Cal.  61. 

PEBIODICAliS. 

The  term  "periodicals,**  In  the  tariff  act 
of  1890,  which  are  defined  in  paragraph  657 
as  unbound  or  paper-covered  pabllcations, 
does  not  include  German  novels  translated  in 
the  English,  printed  at  stated  Intervals  and 
imported  in  pamphlet  form.  Eichler  v.  Unit- 
ed States  (U.  S.)  71  Fed.  956,  957. 

''Periodicals,"  as  used  in  Act  Oct  1, 1890, 
par.  657,  relating  to  the  duties  on  **periodi- 
cals/'  does  not  include  illustrated  supple- 
ments printed  in  Germany  and  In  the  Ger- 
man language,  consisting  of  an  eight-page 
pictorial  sheet  containing  short  stories,  po- 
ems, selections  of  German  humor,  and  other 
current  literature,  and  numerous  Illustrations 
appropriate  thereto,  being  a  publication  is- 
sued in  large  numbers  in  Germany  under  the 
title  "Lustige  Blaetter,"  and  distributed  in 
large  editions  to  various  German  newspapers 
in  different  German  cities;  the  supplement 
in  question  being  the  same  publication  In  an 
edition  thereof  printed  purposely  for  the  New 
York  Sunday  News,  and  having  a  distinctive 
title,  "New  Yorker  Lustige  Blaetter,"  with 
an  illustrated  heading  representing  the  har- 
bor of  New  York,  the  statue  of  Liberty,  the 
Brooklyn  Bridge,  etc.,  no  date  appearing 
anywhere  on  these  illustrated  supplements, 
but  they  being  numbered  consecutively 
throughout  the  year,  numbers  1  to  52,  and  It 
appearing  on  each  number  in  the  German 
lan^age  that  the  same  was  published  by  the 
New  York  Dally  News,  New  York  City,  and 
these  supplements  being  Imported  to  be  used 
as  a  gratis  supplement  to  the  Sunday  edition 
of  the  New  York  Dally  News.  In  re  New 
York  Daily  News  (U.  S.)  61  Fed.  647,  648; 
Id.,  65  Fed.  493,  494,  18  0.  O.  A.  16. 

PERISHABLE  PROPERTY. 

Perishable  property  is  that  which  is 
subject  to  natural  and  speedy  decay.  Web- 
ster V.  Peck,  31  Conn.  495,  498;  Newman  T. 
Kane,  9  Nev.  234,  237. 

"Perishable  articles"  are  those  which,  be- 
cause of  their  inherent  qualities,  rapidly  de- 
compose or  decay,  and  in  so  doing  undergo 
material  changes  of  form  and  quality,  which 
render  them  unsuitable  for  use  and  of  no 
value,  such  as  fruit,  fresh  fish,  and  the  like, 
and  to  be  distinguished  from  articles  liable 
to  deteriorate  from  keeping.  Jo  I  ley  v.  Har- 
deman, 86  S.  B.  952,  953,  111  Ga.  749. 


"Perishable  property,"  as  used  in  a  ware- 
house receipt,  providing  that  perishable  prop- 
erty is  at  the  owner's  risk,  the  use  of  the 
term  "perishable  property"  clearly  refers  to 
loss  resulting  from  inherent  qualities  of  the 
subject  of  the  bailment,  and  hence  loss 
caused  by  negligence  of  the  warehousemen 
is  not  excepted.  Hunter  v.  Baltimore  Pack- 
ing &  Cold  Storage  Co.,  78  N.  W.  11,  12,  75 
Minn.  408. 

A  memorandum  of  marine  insurance 
warranting  skins  and  hides  and  all  other 
"articles  perishable  in  their  own  nature'*  free 
from  average,  unless  general,  means  those 
articles  not  particularly  enumerated  which 
were  liable  to  perish  of  themselves  In  the 
course  of  the  voyage,  without  any  external 
injury.  Astor  t.  Union  Ins.  Go.  (N.  T.)  7 
Cow.  202,  216. 

The  fact  that  attached  property  will  de- 
preciate In  value  because  of  changes  in  the 
styles  is  not  in  itself  sufficient  to  render  it 
perlsliable,  as  that  term  is  used  in  Code,  I 
I  656.  To  render  property  perishable,  it  is 
essential  that  It  should  appear  to  be  inhe- 
rently liable  to  deterioration  and  decay.  Fisk 
y.  Spring,  1  N.  Y.  Civ.  Proc.  E.  378,  884,  62 
How.  Prac.  510,  512. 

Comp.  Laws,  I  4767,   provides  for  the 
sale  under  order  of  the  court  of  animals  or 
perishable  property  seized  under  an  attach- 
ment   Held,    that   the   phrase    "perishable 
property"  means  property  which  is  perish- 
able in  its  own  nature,  and  not  property 
which  by  extraordinary  exposure  may  be  lia- 
ble to  loss  or  destruction;  and  hence  a  porta- 
ble engine  and  boiler  and  the  machinery  of  a 
;  shingle  mill  situated  in  the  woods  and  liable 
!  to  loss  by  trespass  and  theft  is  not  perish- 
I  able  within  the  statute.    Oneida  Nat  Bank 
I  V.  Paldl,  2  Mich.  N.  P.  221,  222. 

I         Consumable  or  perishable  articles  are  of 
I  two  classes:    (1)  Those  which  are  necessarily 
destroyed  in  their  use,  such  as  com,  hay,  etc. 
I  (2)  Those  which  are  not  so  much  so  as  being 
I  productive  and  the  capital  kept  up  by  the  in- 
crease such  as  stock  of  horses,  cattle,  etc. 
Patterson  v.  Devlin  (S.  0.)  McMuL  Bq.  459, 
466. 

Oloth. 

"Perishable,"  as  used  In  Code  Civ.  Proc.  § 
656,  authorizing  the  sale  of  attached  prop- 
erty if  the  same  is  "perishable,"  means  goods 
which   are   lessened   In   value  and   become 
worse  by  being  kept,  and  goods  used  by  the 
fashionable    tailors,    the    styles    in    which 
change  every  season,  and  which  are  liable  to 
become  hard   and  unsuitable  for   use,  and 
I  moth-eaten    and   injured   by   dust,    will    be 
I  deemed  "perishable."    Schumann  v.   Davis, 
I  13  N.  Y.  Supp.  575. 

I  As  used  in  Code,  S  656,  providing  that  if 
j  property  attached  is  perishable  the  court 
I  may  direct  the  sheriff  to  sell  It  at  public 
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auction,  "perishable"  sbould  be  constrned  in 
Its  ordinary  signification,  which  Webster  de- 
fines to  be  liable  to  perish,  subject  to  decay 
or  destruction;  and  "decay"  is  defined  to  be 
a  gradual  failure  of  health,  strength,  sound- 
ness, prosperity,  or  any  species  of  excel- 
lence or  perfection  declined  to  a  worse  or  less 
perfect  state.  To  render  property  perish- 
able, it  is  essential  that  it  shall  appear  to  be 
inherently  liable  to  deterioration  and  decay. 
I^roperty  is  not  to  be  regarded  as  perishable 
merely  because  it  will  depreciate  in  value  by 
reason  of  changes  in  the  styles  and  fash- 
Ions.    Fisk  y.  Spring  (N.  T.)  25  Hun,  867,  368. 

Com. 

''Perishable  property**  means.  In  the  com- 
mercial sense,  that  property  which  from  its 
nature  decays  in  a  short  space  of  time  with- 
out reference  to  the  care  It  receiyes.  Of 
that  character  are  many  yarieties  of  fruits, 
some  kinds  of  liquors,  and  numerous  yegeta- 
ble  productions,  but  mature  merchantable 
corn  does  not  come  within  the  meaning  of 
that  term.  Illinois  Gent  R.  Oo.  y.  McGlel- 
lan,  54  lU.  68,  67,  6  Am.  Rep.  83. 

Cotton. 

Ck>tton  ginned  and  baled  is  not  a  perish- 
able article,  which,  under  Code  1880,  IS  1774, 
2618,  a  sherifF  is  authorized  to  sell  on  at- 
tachment Weis  y.  Basket,  15  South.  659, 
71  Miss.  771. 

Dry  Koods,  gsoeerlesy  ete. 

"Perishable,"  as  used  in  Code,  |  2958, 
authorizing  the  court  to  order  the  sale  in  ad- 
yance  of  Judgment  of  perishable  property 
which  has  been  attached,  property  to  be  sold 
as  perishable  need  not  be  shown  to  be  neces- 
sarily subject  to  waste  or  destruction.  If  it 
is  shown  that  by  keeping  the  article  it  will 
necessarily  become  or  is  likely  to  become 
worthless  to  the  purchaser,  and  by  conse- 
quence to  the  debtor,  it  Is  embraced  within 
the  statute.  Under  certain  circumstances  it 
may  be  that  articles  not  ordinarily  regarded 
as  perishable,  such  as  cotton  bales,  liye  stock, 
hardware,  proyisions,  or  dry  goods,  may  de- 
preciate in  yalue  by  being  kept,  and  hence 
come  within  the  category  of  perishable  arti- 
cles. McCreery  y.  Berney  Nat  Bank,  22 
South.  577,  579,  116  Ala.  224,  67  Am.  St 
Rep.  105. 

Perishable  goods  are  defined  as  goods 
which  decay  and  lose  their  yalue  if  not  speed- 
ily put  to  their  Intended  use.  "Perishable" 
ordinarily  means  subject  to  speedy  and  nat- 
ural decay;  but  where  the  time  contemplated 
is  necessarily  long,  the  term  may  embrace 
property  liable  merely  to  material  deprecia- 
tion in  yalue  from  other  causes  than  such 
decay.  But  a  stock  of  groceries  and  proyi- 
sions, lumber,  and  camp  outfits  would  not 
come  within  the  term.  Witherspoon  y. 
Cross,  67  Pac.  18, 19,  135  Cal.  96. 


Hay. 

Hay  is  not  perishable  property,  wltliln 
the  statute  authorizing  the  speedy  sale  of 
perishable  property  when  seized  and  at- 
tached.   Newman  y.  Kane,  9  Ney.  284^  237. 

Leaseliold* 

A  leasehold  interest  in  lands  U  not  per- 
ishable property,  within  the  meaning  of 
Code,  I  2958,  authorizing  the  court  to  order  a 
sale  of  goods  leyied  on  under  attachment 
which  are  perishable  In  their  nature.  First 
Nat  Bank  y.  Consolidated  Blectrlc  Light  Go., 
12  South.  71,  72,  97  Ala.  466. 

Xiiiiiiber. 

Lumber  Is  not  perishable  property  with- 
in How.  Ann.  St  I  8011,  authorizing  a  sale 
of  attached  property  when  the  same  con- 
sists of  animals  or  perishable  properly. 
Mosher  y.  Bay  Circuit  Judge,  108  Mich.  679, 
580,  66  N.  W.  478»  479. 

Plekledflsh. 

"Perishable  in  their  own  nature,**  as  used 
In  an  insurance  policy  enumerating  dried 
fish,  among  other  articles,  as  free  from  ayer^ 
age,  unless  general,  also  "other  articles  per- 
ishable in  their  own  nature,"  does  not  In- 
clude pickled  fish.  Baker  y.  Ludlow  (N.  T.) 
2  Johns.  Gas.  289,  290. 

Potatoes. 

"Perishable,**  as  used  In  an  Insurance 
policy  excepting  goods  perishable  In  their 
nature  from  the  risk  assumed  by  the  Insurer, 
Includes  potatoes.  Williams  y.  Cole,  16  Me. 
(4  Shep.)  207,  208. 

"Perishable,"  as  used  In  a  policy  of  in- 
surance on  a  ship  providing  that  the  Insurers 
shall  not  be  liable  for  any  partial  loss  on  salt, 
grain,  fish,  fruit,  hides,  skins,  or  other  goods 
that  are  esteemed  perishable  in  their  own 
nature,  unless  it  amount  to  7  per  cent  on  the 
whole  aggregate  yalue,  etc.,  should  be  con- 
strued so  as  to  include  potatoes.  Robinson 
y.  Commonwealth  Ins.  Oo.  (U.  8.)  20  Fed. 
Gas.  1002, 1004. 

I  As  used  in  Code,  H  232,  233,  relating  to 
proceedings  in  case  property  attached  is  per- 
ishable, should  be  construed  to  Include  pota- 
toes. Davis  y.  Ainsworth  (N.  TJ  14  How. 
Prac.  846.  847. 

Slayes. 

A  will  directing  the  balance  of  the  tes- 
tator's   "perishable   property,"    excepting  a 
!  certain   negro,   to   be  sold,   should  be  con- 
I  strued  to  include  slaves.    Dugans  y.  Livings 
ston,  15  Mo.  230,  234. 

,  Perishable  property  Is  defined  under  our 
,  law  as  meaning  such  property  as  is  liable  to 
j  perish,  or  to  be  consumed  or  rendered  worse 
[by  keeping.    All  perishable  property  is  per- 
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sonal  property;  but  It  is  not  true,  •  con- 
7er80,  that  all  personal  property  is  perish- 
able property.  Thus  the  term  ^'perishable 
property"  in  a  will  was  construed  not  to  in- 
clude a  slave.  Dugans  y.  Livingston,  16  Mo. 
230,  234. 

The  term  "perishable  property"  In  its 
most  enlarged  sense  means  all  personal,  as 
distinguished  from  real,  property;  while  in 
Its  most  restricted  sense  it  means  such  per- 
sonal property  as  has  in  itself  elements  of 
destruction  or  decomposition,  as,  for  instance, 
fruits,  or  such  productions  from  the  labor 
and  skill  of  man  as  are  ephemeral  in  their 
existence  or  evanescent  and  changeable  in 
their  value,  and  would  include  negroes  in 
its  enlarged  sense.  Steele  v.  Wyatf  8  Adm'r, 
23  Ala.  764,  768,  68  Am.  Dec  817. 

PERJURED. 

"Perjured^**  as  used  In  a  statement  that 
a  person  has  perjured  himself,  is  actionable; 
for  it  implies  a  direct  legal  crime.  Hopkins 
V.  Beedle  (N.  Y.)  1  Gaines,  347,  348,  2  Am. 
Dec  101. 

The  distinction  taken  in  the  English 
books  between  the  words  "forsworn"  and 
"perjured"  must  have  been  founded  on  tliis: 
that  the  word  •'perjured"  implied  that  the 
false  oath  was  taken  in  a  Judicial  proceed- 
ing, whereas  a  man  might  be  forsworn  in  an 
oath  taken  on  some  other  occasion,  when  it 
could  not  amount  to  perjury.  Accordingly, 
when  other  words  are  added,  showing  that 
the  oath  spoken  of  was  taken  in  a  Judicial 
court,  the  word  "forsworn,"  with  this  ex- 
planation, has  been  considered  as  importing 
a  charge  of  perjury,  and  "forsworn  in  the 
civil  court**  has  been  held  to  import  a  charge 
of  perjury,  as  was  "forsworn  before  a  Jus- 
tice of  the  peace.**  Fowle  t*  RobinSt  12 
Mass.  408,  501. 

PEBJUBIN6  THIEF, 

The  term  '^perjuring  thier*  means  a  per- 
son who  robs  by  means  of  perjury,  and  not 
by  means  of  larceny  or  other  act.  Burns  v. 
Monell,  7  N.  Y.  Supp.  624. 

PERJURY. 

At  common  law  perjury  Is  defined  as  the 
willful  giving  under  oath  in  a  Judicial  pro- 
ceeding or  in  a  court  of  Justice  of  false  testi- 
mony material  to  the  issue  or  point  of  in- 
quiry. Commonwealth  v.  Maynard,  16  S. 
W.  62,  91  Ky.  131;  Commonwealth  v.  Edi- 
son (Ky.)  9  S.  W.  161;  People  v.  Martin,  79 
N.  Y.  Supp.  840,  345.  77  App.  Div.  896;  Hop- 
kins  V.  Smith  (N.  Y.)  8  Barb.  699,  600;  Ck)m- 
monwealth  v.  Powell,  69  Ky.  (2  Mete.)  10, 
12;  Chapman  v.  Gillet,  2  Conn.  40,  47  (cit- 
ing 4  Bl.  Comm.  p.  136);  State  v.  Rowell,  41 
AtL  430,  431,  70  Vt  405. 


Perjury,  as  defined  by  Lord  Coke  and 
Blackstone,  is  a  crime  committed  when  a 
lawful  oath  is  administered  by  any  one  tiav- 
ing  lawful  authority  in  any  Judicial  proceed- 
ing, by  one  who  sweareth  absolutely  and 
falsely  in  a  matter  material  to  the  issue  in 
question.  A  witness  may  commit  perjury 
by  falsely  and  corruptly  stating  that  it  was 
his  opinion  that  a  man  was  not  drunk.  Com- 
monwealth V.  Edison,  10  Ky.  Law  Rep.  340, 
9  S.  W.  161. 

Perjury  is  committed  when  a  lawful  oath 
is  administered  in  some  Judicial  proceeding 
to  a  person  who  swears  willfully,  absolutely, 
and  falsely  in  a  matter  material  to  the  issue 
or  point  in  question.  Beecher  t.  Anderson, 
45  Mich.  643,  652,  8  N.  W.  539. 

Perjury  is  the  willful  giving  under  oath 
or  affirmation,  legally  imposed,  of  false  testi- 
mony material  to  the  issue  or  point  of  in- 
quiry. Schmidt  V.  Witherick,  29  Minn.  156, 
167,  12  N.  W.  44a 

Perjury  is  committed  when  a  lawful  oath 
Is  administered  in  some  Judicial  proceeding 
in  due  course  of  Justice  to  a  person  who 
swears  willfully,  absolutely,  and  falsely  in 
a  matter  material  to  the  issue  or  point  in 
question.  State' y.  Fahey  (Del.)  54  Atl.  690, 
692,  8  Pennewill,  594. 

Perjury  is  defined  to  be  the  taking  of 
a  willful  false  oath  by  one  who,  being  law- 
fully sworn  by  a  competent  court  to  depose 
the  truth  in  any  Judicial  proceeding,  swears 
falsely  in  a  matter  mateHal  to  the  point  in 
question.    State  v.  Simons,  30  Yt.  620,  621. 

Perjury  consists  in  the  oath  by  which 
the  party  indicted  swears  to  the  truth  of 
some  matter.  United  States  v.  Ambrose,  2 
Sup.  Ct  682,  684,  108  U.  S.  336,  27  L.  Ed.  746. 

"Perjury  is  a  false  statement,  either  in 
writing  or  verbal,  made  under  the  sanction 
of  an  oath.**  Lyle  v.  State,  19  S.  W.  903,  905, 
81  Tex.  Cr.  R.  103. 

Perjury  at  common  law  is  defined  to  be 
a  willful  false  oath  by  one  who,  being  law- 
fully required  to  depose  the  truth  in  a  Ju- 
dicial proceeding,  swears  absolutely  in  a  mat- 
ter material  to  the  point  in  question,  whether 
he  be  believed  or  not  State  y.  Morse  (Iowa) 
1  a.  Greene,  503,  508. 

Perjury  is  willfully  and  corruptly  swear- 
ing falsely.  Corruption  is  an  element  of  the 
crime.  In  re  Rainsford  (U.  S.)  20  Fed.  Cas. 
188,  191. 

Perjury  is  not  only  malum  prohibitum, 
but  malum  in  se.  At  both  the  civil  and  com- 
mon law  it  was  classed  among  the  crimen 
falsi.  The  commission  of  perjury  is  such  bad 
conduct  as  will  preclude  the  naturalization  of 
the  criminal  under  the  statute  requiring  the 
applicant  to  have  behaved  as  a  man  of  good 
moral  character.  In  re  Spenser  (U.  S.)  22 
Fed.  Cas.  921. 
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Under  Acts  1800,  No,  29»  providing  that 
an  indictment  for  perjury  is  sufficient  if  tb*e 
respondent  is  informed  with  reasonable  cer- 
tainty of  the  cause  and  nature  of  the  accusa- 
tion against  him,  an  allegation  in  an  indict- 
ment that  defendant  committed  perjury  suf- 
ficiently ayers  that  defendant  was  legally 
sworn,  and  that  be  willfully  testified  false- 
ly; the  word  **perjury'*  having  by  the  com- 
mon law  a  well-defined  legal  meaning,  with 
the  knowledge  of  which  the  defendant  is 
charged.  State  t.  Camley,  31  Atl.  840,  67 
Vt  322. 

The  word  '*perjury,"  in  Pension  Act 
1820,  c  51,  I  2,  declaring  that  any  person 
who  shall  swear  falsely  in  the  premises  and 
be  thereof  convicted  shall  suffer  as  for  will- 
ful and  corrupt  perjury,  does  not  mean  the 
technical  offense  of  perjury,  but  merely  re- 
fers to  it  for  the  purpose  of  affixing  the 
same  punishment  as  for  technical  perjury. 
United  States  v.  Elliot  (U.  S.)  25  Fed.  Gas. 
1002. 

A  statement  in  a  published  article  that 
"in  legal  terms  the  violation  of  an  oath  is 
called  perjury'*  is  insufficient  to  charge  tbat 
crime  against  the  person  with  reference  to 
whom  the  statement  Is  made.  Scougale  y. 
Sweet,  82  N.  W.  1061,  1064,  124  Mich.  311. 

Perjury  is  committed  when  a  legal  oath 
is  administered  by  one  having  ahthority  to 
a  person  in  any  Judicial  proceeding,  who 
swears  absolutely  and  falsely  on  any  sub- 
ject material  to  the  issue  or  cause  in  ques- 
tion.   People  y.  Fox,  25  Mich.  492,  496. 

All  such  false  oaths  as  are  taken  before 
those  who  are  in  any  way  intrusted  with  the 
administration  of  public  Justice,  in  relation 
to  any  matter  before,  them  in  debate,  are 
properly  perjuries.  Arden  v.  State,  11  Oonn. 
408,  412  (citing  1  Hawk.  P.  a  Ub.  1,  c  60^ 
18). 

Statntoiy  deflnlttons. 

Gantt's  Dig.  I  1415,  defines  perjury  to 
be  '*the  willful  and  corrupt  swearing,  testify- 
ing, or  affirming  falsely  to  any  material  mat- 
ter in  any  cause,  matter,  or  proceeding  before 
any  court,  tribunal,  body,  or  other  officer  hav- 
ing authority  to  administer  oaths."  State  y. 
Kirkpatrlck,  32  Ark.  117,  122.  The  willful 
and  corrupt  swearing,  affirming,  or  declaring 
falsely  to  any  affidavit,  deposition,  or  pro- 
bate, authorized  by  law  to  be  taken  before 
any  court,  tribunal,  body  politic,  or  officer, 
shall  also  be  deemed  perjury.  See  Gould's 
Dig.  p.  361,  c.  51,  H  1,  2.  Horn  y.  Foster,  10 
Ark.  346,  360. 

Pen.  Code,  f  118,  provides  that  "every 
person  who,  having  taken  an  oath  that  he 
will  testify,  declare,  and  depose,  or  certify 
truly  before  any  competent  tribunal,  officer, 
or  person,  in  any  of  the  cases  in  which  such 
an  oath  may  by  law  be  administered,  will- 


fully and  contrary  to  such  oath  states  as  true 
any  material  matter  which  he  knows  to  be 
false,  is  guilty  of  perjury."  People  y.  Simp- 
ton,  65  Pac.  834,  133  Oal.  367. 

Perjury  Is  defined  in  the  elementary 
books  to  be  the  taking  of  a  willfully  false 
oath  by  one  who,  being  lawfully  sworn  by 
a  competent  court  to  depose  the  truth  in  any 
Judicial  proceeding,  swears  absolutely  and 
falsely  In  a  matter  material  to  the  point  in 
question,  whether  he  be  believed  or  not.  Our 
statute,  in  accordance  with  this  definition  of 
pei^Jury,  In  "An  act  to  provide  for  the  pun- 
ishment of  crime  and  proceedings  In  crim- 
inal cases,*'  passed  in  1868,  says:  "Whoever, 
being  authorized  or  required  by  law  to  take 
an  oath  or  affirmation,  willfully  swears  or 
affirms  falsely  in  regard  to  any  material  mat- 
ter or  thing  respecting  which  such  oath  or 
affirmation  is  authorized  or  required,  shall 
be  deemed  guilty  of  perjury,"  etc.  Miller  y. 
State,  15  Fla.  577,  585. 

Perjury  Is  defined  by  Rev.  St  1874,  e. 
38,  I  225,  as  willfully  swearing  falsely  in  a 
matter  material  to  the  issue  or  point  in 
question;  and  hence  an  instruction  that  one 
is  guilty  of  perjury.  If  he  willfully  testifies 
falsely  in  a  material  matter,  is  misleading, 
since  defendant  may  have  sworn  falsely  in 
a  material  matter,  and  yet  not  have  sworn 
falsely  In  a  matter  material  to  the  issue. 
Toung  V.  People,  134  111.  37,  89,  24  N.  E.  1070. 

Every  person,  having  taken  a  lawful 
oath  in  any  Judicial  proceeding,  who  shall 
swear  or  affirm  willfully,  corruptly,  and 
falsely  In  a  matter  material  to  the  issue  or 
point  in  question,  shall  be  deemed  guilty  of 
perjury.  Hereford  v.  People,  64  N.  B.  310, 
812,  197  111.  222  (citing  Gr.  Gode). 

Pen.  Gode,  I  118»  defines  perjury  as  fol- 
lows: "Every  person  who,  having  taken  an 
oath  that  he  will  testify,  declare,  depose,  or 
certify  truly  before  any  competent  tribunal, 
officer,  or  person  in  any  of  the  cases  in  which 
such  an  oath  may  by  law  be  administered, 
willfully  and  contrary  to  such  oath  states 
as  true  any  material  matter  which  he  knows 
to  be  false,  is  guilty  of  pei^Jury."  Section  125 
declares:  "An  unqualified  statement  of  that 
which  one  does  not  know  to  be  true  is  equiv- 
alent to  a  statement  of  that  which  he  knows 
to  be  false.'*  People  v.  Von  Tledeman,  52 
Pac  155,  157,  120  Gal.  12a 

The  New  York  Penal  Gode  provides  that 
a  person  who  swears  or  affirms  that  he  will 
truly  testify  in  an  action,  and  who  in  such 
action  or  on  such  hearing  willfully  and  know- 
ingly testifies,  declares,  deposes,  or  certifies 
falsely  to  any  material  matter,  or  states  in 
his  testimony,  declaration,  or  certificate  any 
material  matter  to  be  true  which  he  knows. 


to  be  false,  is  guilty  of  perjury.    People  v.. 
Dishler,  4  N.  Y.  Gr.  B.  188,  190. 
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Whoeyer  shall  willfully  and  knowingly 
Bwear  falsely  In  taking  any  oath  required 
by  law,  and  administered  by  any  person  di- 
rected or  permitted  by  law  to  administer 
such  oath,  shall  be  deemed  guilty  of  perjury. 
Gen.  St.  S  2534.  Under  this  section  an  In- 
dictment need  not  charge  that  the  proceed- 
ing before  a  trial  Justice  "was  commenced 
OB  Information  under  oath."  State  v.  Byrd,  ! 
4  S.  E.  793,  795,  28  S.  a  18,  18  Am.  St  Bep. 
660. 

Perjury  U  a  false  statement,  deliberately 
and  willfully   made,   relating  to  something 
past  or  present,  under  the  sanction  of  an  | 
oath  or  affirmation,  where  such  oath  or  af- 1 
firmatlon  Is  legally  administered  under  cir- 
cumstances In  which  an  oath  or  aflfrmatlon  j 
Is  required  by  law,  or  Is  necessary  for  the  | 
transaction  or  defense  of  any  right  or  for  ; 
the  ends  of  public  Justice.     Rev.  St.  1895,  | 
Pen.  Code,  art.  201.    This  does  not  require 
as  a  part  of  the  definition  of  perjury  that  the 
party  making  the  false  statement  knew  that 
it  was  false  when  he  made  It    Ferguson  y. 
State,  86  Tex.  Cr.  R.  60,  61,  86  S.  W.  869. 
See,  also,  Langford  v.  State,  9  Tex.  App.  283, 
285;  State  ▼.  Perry.  42  Tex.  238,  239. 

Section  6079.  V.  S.,  provides  that  "a 
person  of  whom  an  oath  Is  required  by  law, 
who  willfully  swears  falsely  in  regard  to  any 
matter  or  thing  respecting  which  such  oath 
Is  required,  shall  be  guilty  of  perjury."  State 
V.  Rowell.  41  All.  430,  481,  70  Vt  405. 


False  swearing  In  a  case  In  which  the 
court  has  no  Jurisdiction  is  not  perjury. 
Buell  Y.  State,  45  Ark. 


FalsB  swearing  dlstliisvisl&e^ 

Perjury  Is  falseness  of  statement  as  re- 
quired by  law,  as  distinguished  from  "false 
swearing,"  which  Is  a  yoluntary  declaration 
or  affidavit  which  Is  not  required  by  law,  or 
made  In  the  course  of  Judicial  proceedings. 
O'Bryan  v.  State,  11  S.  W.  443,  444,  27  Tex, 
App.  839. 

BulMMniAtlon  of  perjury  dlstlnsnlslied* 

In  perjury  and  subornation  of  perjury 
the  act  of  the  two  offenders  Is  concurrent, 
parallel,  and  closely  related  In  point  of  time 
and  conduct  The  two  crimes  both  culminate 
In  the  delivery  of  false  testimony.  Still  the 
offenses  are  dual,  each  having  In  It  elements 
Dot  common  to  the  other.  There  Is  sufficient 
Inherent  difference  between  the  two  to  war- 
rant the  lawmaking  power  In  separating  the 
act  Into  Its  component  parts,  making  that  of 
the  suborner  a  new  and  Independent  offense, 
punishable  with  greater  or  less  severity  than 
that  Inflicted  on  the  perjurer.  Stone  v.  State, 
45  S.  B.  630,  631,  118  Ga.  705. 

Prooeedlnss  in  wliioh  oath  was  admla^ 
iitereoL 

Perjury  at  common  law  can  only  be  com- 
mitted by  false  swearing  in  some  Judicial 
proceeding.  Clark  v.  Clark,  26  AtL  1012,  61 
N.  J.  Eq.  404. 

6  Wds.  &  P.— 28 


Perjury  U  defined  in  2  Blsh.  New  Or. 
Law,  S  1015,  as  the  willful  giving  under 
oath.  In  a  Judicial  proceeding  or  court  of  Jus- 
tice, of  false  testimony  material  to  the  point 
of  Inquiry.  One  giving  false  testimony  on  a 
trial  of  a  crime  under  an  Indictment  which 
was  subsequently  adjudged  insufficient  oi> 
appeal  Is  guilty  of  perjury,  since  the  perjury 
of  a  witness  does  not  depend  on  the  validity 
in  polDt  of  form  of  the  Indictment  imder 
which  he  testifies.  State  v.  Rowell,  47  Atl. 
Ill,  72  Vt  28,  82  Am.  St  Rep.  9ia 

At  common  law.  In  order  to  constitute 
the  crime  of  perjury.  It  was  necessary  that 
the  alleged  false  testimony  should  have  been 
given  before  a  competent  Judicial  tribunal 
having  Jurisdiction  of  the  parties  to  and  the 
subject-matter  of  the  action.  Our  statute 
Is  mucb  broader,  and  makes  false  swearing 
punishable  as  peijury  when  committed  by  a 
person  who,  having  taken  an  oath  before  a 
competent  tribunal,  officer,  or  person,  In  koy 
case  where  the  law  authorizes  an  oath  to  be 
administered,  that  he  will  testify,  declare, 
depose,  or  certify  truly,  or  that  any  written 
testimony,  declaration,  deposition,  or  certifi- 
cate by  him  subscribed  is  true,  willfully  and 
contrary  to  such  oath  states  or  subscribes 
any  material  matter  which  he  does  not  be- 
lieve to  be  true.  Rev.  St  S  5392  [U.  S.  Comp. 
St  1901,  p.  8653].  Rich  v.  United  States,  87 
Pac.  1083,  1084,  2  Okl.  146. 


It  Is  well  settled  that  on  a  prosecution 
for  perjury  facts  showing  the  Jurisdiction 
of  the  court  must  be  affirmatively  alleged.  2 
Blsh.  Gr.  Proc.  I  906.  Mr.  Bishop  says  that 
to  render  a  false  swearing  perjury  there 
must  be  an  Issue  or  Inquiry  before  some 
tribunal  or  person  competent  In  law  to  act 
therein.  This  must  be  alleged  In  order  to 
show  Jurisdiction,  and  hence  a  complaint 
which  charges  the  making  of  a  false  oath  to 
a  criminal  complaint  but  fails  to  allege  that 
'Such  complaint  contained  a  charge  of  which 
the  court  before  whom  It  was  filed  had  Juris- 
diction, does  not  charge  an  offense.  People 
V.  Howland,  44  Pac  842,  343,  111  Gal.  665. 

Adminlstratloiiy  fomi,  and  making  of 
oatli. 

Act  Cong.  March  7,  1826  (4  Stat  118), 
declares  that  If  any  person,  in  any  cause  or 
other  proceeding  where  an  oath  Is  required 
by  law,  shall  swear  falsely  touching  the  ex- 
penditure of  public  money  or  In  support  of 
;  any  claim  against  the  United  States,  he  shall 
:  be  guilty  of  perjury.  Held,  that  the  oath 
must  be  required  by  law  or  usage  and  sanc- 
tion of  the  court  or  some  department  of  gov- 
ernment; and  hence,  where  a  clerk  of  the 
Circuit  Court  administered  an  oath  a^  to  the 
travel  of  a  witness,  which  was  not  required 
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by  law  01  rule  of  court,  perjury  could  not  be 
predicated  thereon.  United  States  t.  Bab- 
cock  (U.  S.)  24  Fed.  Cms.  92a 

To  conBtifote  tbe  crime  of  perjury  in  this 
state  it  \B  essential  that  the  oath  or  affirma* 
tion  was  administered  in  tbe  manner  pre- 
scribed by  law,  and  by  some  person  duly  au- 
thorized to  administer  the  same  in  the  mat- 
ter or  cause  wherein  it  was  taken.  Stewart 
T.  SUte,  6  Tex.  App.  IM,  185  (citing  Pasch. 
Dig.  art  1911). 

To  constitute  perjury  or  false  swearing 
under  the  laws  of  the  United  States,  it  must 
appear  that  the  officer  administering  the  oath 
was  authorized  to  administer  it  by  the  laws 
of  the  United  States.  United  States  t.  Madi- 
son (U.  S.)  21  Fed.  628. 

Perjury  is  a  corrupt,  willful,  false  oath, 
taken  in  a  judicial  proceeding  in  regard  to  a 
matter  or  thing  material  to  a  point  inyolved 
in  the  issue.  The  oath  must  be  taken  before 
some  officer  or  court  having  authority  to  ad- 
minister it  Perjury,  therefore,  cannot  be 
charged  on  an  affidavit  made  before  the  clerk 
of  the  Circuit  Court  for  the  issuance  of  an 
attachment,  unless  the  affidavit  avers  the 
facts  required  by  the  statute  authorizing  the 
process  and  these  statutory  facts  are  alleged 
to  be  false.    Hood  v.  State,  44  Ala.  81,  86. 

"Every  person  who,  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person 
in  any  case  in  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  administered, 
that  he  will  testify,  declare,  depose,  or  cer- 
tify truly,  or  that  any  written  testimony, 
declaration,  deposition,  or  certificate  by  him 
subscribed  is  true,  willfully  and  contrary  to 
such  oath  states  or  subscribes  any  material 
matter  which  he  does  not  believe  to  be  true, 
is  guilty  of  perjury.'*  It  is  clear,  from  an 
analysis  of  this  section,  that  when  the  oath 
is  taken  before  a  tribunal,  in  order  to  con- 
stitute the  crime  of  perjury,  such  tribunal 
must  be  a  competent  tribunal.  It  must  be  a 
tribunal  having  jurisdiction,  or  authorized 
by  laii^,  to  hear  and  determine  the  matter 
in  controversy  before  it;  for  the  law  is  well 
settled  that  the  crime  of  perjury  cannot  be 
committed  before  a  tribunal  that  has  no 
jurisdiction  of  the  subject-matter  of  the  con- 
troversy. Rich  V.  United  States,  83  Pac.  804, 
805,  1  Okl.  354. 

Knowledge  of  falsity  of  oatli. 

False  swearing,  to  constitute  perjury, 
must  not  only  be  willful  or  corrupt  but  in- 
tentionally false.  The  false  swearing  must 
be  willful,  both  in  its  falsity  and  in  the  act 
of  swearing.  Cothran  v.  State,  39  Miss.  541, 
546. 

Perjury  is  a  false  statement  deliberately 
and  willfully  made.  A  false  statement 
made  through  inadvertence,  or  under  agita- 


tion, or  by  mistake,  is  not  perjury.    Garza 
V.  State  (Tex.)  47  S.  W.  983,  984. 

Under  Code,  art  30,  I  155,  '^affirmation 
or  oath,  if  made  willfully  or  falsely  in  any 
of  the  following  cases,  shall  be  deemed  per- 
jury: First  lA  all  cases  where  false  swear- 
ing would  be  perjury  at  common  law;  sec- 
ond, in  all  affidavits  required  by  law  to  be 
taken."  It  is  willfully  and  falsely  swearing 
to  an  untruth  In  any  instance  mentioned  in 
the  statutes  which  it  defines  as  perjury  and 
subjects  to  punishment  as  such.  State  v. 
Blxler,  62  Md.  354,  357. 

Where  a  person  makes  an  oath  to  a  mat- 
ter concerning  which  he  has  no  knowledge, 
and,  where  he  does  not  know  whether  his 
statements  concerning  the  things  are  true 
or  not  he  commits  perjury,  notwithstanding 
the  fact  that  the  statements  made  under  oath 
were  in  fact  true.  State  v.  Brooks,  7  Pac 
591,  594,  83  Kan.  708. 

There  is  some  difference  of  opinion  as 
to  whether  perjury,  or  false  swearing  in  the 
nature  of  perjury,  can  be  committed  by  mere 
rash  and  reckless  statements  on  oath.  1 
Bish.  Cr.  Law  (3d  Ed.)  f  396,  says:  *Trob- 
ably  the  better  opinion  is  that  perjury  is  not 
committed  by  any  mere  reckless  swearing  to 
what  the  witness  would,  if  more  cautious, 
learn  to  be  false;  but  the  oath  must  be  will- 
fully corrupt"  In  a  note  he  quotes,  as  op- 
posed to  his  own  opinion,  an  extract  from  a 
report  of  the  Penal  Code  commissioners  of 
New  York:  *'An  unqualified  statement  of 
what  one  does  not  know  to  be  true  is  equiv- 
alent to  a  statement  of  that  which  one  be- 
lieves to  be  false."  The  latter  proposition 
may  be  nearly  true,  so  far  as  the  effect  of 
the  statement  on  others  is  concerned;  but  it 
is  not  a  sound  legal  definition  of  perjury.  It 
has  been  held,  indeed,  by  an  able  and  learned 
court  that  rash  swearing,  without  any  rea- 
sonable or  probable  cause  of  belief  of  the 
fact  sworn  to^  is  perjury.  Commonwealth 
V.  Cornish  (Pa.)  6  Bin.  249.  The  doctrine 
was  denied  to  be  law,  in  an  able  and  care- 
ful charge  to  the  jury  in  the  Circuit  Court 
of  the  United  States  sitting  in  the  same 
state.  United  States  v.  Shellmlre,  27  Fed. 
Cas.  1051.  It  has  been  virtually  denied  in 
Massachusetts,  in  Commonwealth  v.  Brady, 
71  Mass.  (5  Gray)  78.  If  any  material  cir- 
cumstance is  falsely  stafed,  such  as  that  the 
witness  was  present  and  heard  a  certain  con- 
versation, it  has  been  held  to  be  perjury  if 
he  were  not  present,  though  the  conversation 
really  occurred.  If  the  witness  only  swears 
rashly  to  his  belief  of  a  matter  of  which  he 
does  not  profess  to  have  personal  knowledge, 
the  jury  cannot  be  permitted  to  decide  on 
the  reasonableness  of  his  belief,  except  as 
tending  to  show  whether  he  did  believe.  In 
short  perjury  is  always  of  some  matter  of 
fact;  and  belief  may  be  a  fact  United 
States  T.  Moore  (U.  S.)  26  Fed.  Cas.  1304, 
1305. 
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A  man  is  even  guilty  of  perjury  if  he 
swears  to  a  particular  fact  without  know- 
ing at  the  time  whether  it  is  true  or  false. 
Bank  y.  Markowltz,  65  N.  Y.  Supp.  309,  54 
App.  DlT.  2d0;   Kllnger  y.  8ame»  Id. 

The  statutory  definition  of  perjury  In- 
cludes swearing  falsely  in  any  material 
matter,  or  stating  any  material  matter  to  be 
true  which  the  witness  knows  to  be  false. 
An  expert  may  be  guilty  of  swearing  to  a 
false  opinion.  State  y.  Henderson,  90  Ind. 
408.  A  person  who  testifies  that  he  believes 
a  certain  statement  to  be  true,  when  he  has 
no  probable  cause  for  such  belief,  is  guilty 
of  perjury.  State  y.  Knox,  61  N.  O.  312. 
When  a  person  swears  positively  to  the  value 
of  goods,  of  which  he  knows  nothing,  he  is 
guilty  of  perjury.  People  y.  McKinney,  3 
Parker,  Cr.  B.  510.  When  a  man  swears 
that  a  thing  is  so,  or  that  he  believes  it  to 
be  so,  when  in  truth  he  does  not  believe  it 
to  be  so,  the  oath  is  false,  although  the  fact 
really  be  as  stated.  State  v.  Cruikshank,  6 
Blackf.  62.  An  unqualified  statement  of 
that  which  one  does  not  know  to  be  true  is 
equivalent  to  a  statement  of  that  which  he 
knows  to  be  false.  Pen.  Code,  I  101.  Thus 
a  false  statement  by  a  witness  that  he  does 
not  remember  certain  transactions  is  per- 
jury. People  y.  Doody,  76  N.  Y.  Supp.  606, 
613,  72  App.  Div.  372. 

A  witness  who  has  made  an  erroneous 
statement  in  giving  evidence,  but  who  sub- 
sequently corrected  it,  is  not  guilty  of  per- 
jury in  making  the  erroneous  statement 
Henry  v.  Hamilton  (Ind.)  7  Blackf.  506,  509. 

Whether  a  man  be  drunk  or  not  Is  in 
the  first  place  not  necessarily  merely  a  mat- 
ter of  opinion  of  the  person  who  smells  the 
fumes  of  liquor  from  his  breath,  hears  his 
silly,  blasphemous,  and  vulgar  conversation, 
and  sees  him  staggering  and  falling  on  the 
street.  On  the  contrary,  when  a  witness 
undertakes  to  testify  intelligently  on  the 
subject,  what  he  sees  is  generally  to  be  re- 
garded as  a  statement  of  fact,  for  the  in- 
tentional falsity  of  which  he  is  to  be  held 
criminally  responsible.  So  perjury  may  be 
committed  in  testifying  that  one  accused  of 
drunkenness  was  not  drunk  at  the  time 
charged.  Commonwealth  v.  Edison  (Ky.)  9 
S.  W.  161. 

Rev.  St  U.  S.  I  5392  [U.  S.  Comp.  St 
1901,  p.  3653],  makes  It  perjury  for  one  to 
testify  to  any  material  matter  which  he 
does  not  believe  to  be  true.  Defendant  was 
indicted  for  perjury,  alleged  to  have  been 
committed  when  examined  to  serve  on  the 
grand  jury,  for  swearing  that  he  did  not 
believe  in  polygamy  and  did  not  believe  it 
right  for  a  man  to  have .  more  than  one 
wife.  It  was  proved  that  the  defendant 
was  a  teacher  in  the  Mormon  Church,  and 
his  duty  was  to  teach  their  practices,  and 
that  polygamy  was  a  doctrine  of  the  church. 
Several  witnesses  testified  that  the  defend- 


ant afterwards  explained  to  them  that  he 
testified  as  he  did  because  it  was  not  s 
matter  of  belief,  but  that  he  knew  it  was 
right  to  have  more  than  one  wife  at  the 
same  time.  Held  sufficient  to  convict 
United  States  y.  Brown.  21  Pac.  461,  462,  6 
Utah,  115. 

One  commits  perjury  where  he  swears 
falsely  to  a  matter  the  truth  of  which, 
though  he  believed,  yet  he  had  no  probable 
cause  for  believing,  and  might,  with  a  little 
trouble,  have  ascertained  the  fact  State 
V.  Berkeley,  41  W,  Va.  455,  458,  23  S.  E. 
606. 

Perjury  Is  an  assertion  upon  an  oath 
duly  administered  in  a  judicial  proceeding 
before  a  competent  court  of  the  truth  of 
some  matter  or  fact  material  to  the  question 
pending  in  that  proceeding,  which  assertion 
he  does  not  believe  to  be  true  when  he 
makes  it,  or  on  which  he  knows  himself 
to  be  ignorant.  Bank  v.  Markowltz,  65  N. 
Y.  Supp.  369,  54  App.  Div.  299;  BUinger  y. 
Same,  Id. 

Materiality  of  stateaient. 

To  constitute  perjury,  the  oath  and  af- 
firmation must  be  material,  or  be  required 
by  or  have  some  effect  in  law.  Hamm  v. 
Wickline,  26  Ohio  St  81,  84  (citing  SUver  v. 
State,  17  Ohio,  365). 

"One  of  the  primary  essentials  of  the 
crime  of  perjury  is  that  the  false  oath  must 
be  material,  or  of  consequence  in  the  mat- 
ter or  proceeding  in  which  it  is  taken.  Pen. 
Code,  I  lia  And  it  is  well  established  that 
the  matter  or  thing  shown  or  testified  to 
will  not  be  held  so  material  where  the  offi- 
cer or  tribunal  had  not  jurisdiction  of  the 
subject-matter  of  the  oath."  People  v.  How- 
land,  44  Pac.  342,  343,  111  CaL  655  (quoting 
2  Bish.  Or.  Law,  1020,  1028). 

To  constitute  the  crime  of  perjury  it 
is  not  necessary  that  a  false  oath  taken  In 
a  judicial  proceeding  shall  relate  to  the 
whole  case,  but  it  is  sufficient  if  it  relates 
to  a  single  circumstance  constituting  a  link 
in  the  chain  of  evidence.  State  y.  Wake- 
field, 73  Mo.  549,  553. 

A  party  not  only  commits  perjury  by 
swearing  falsely  and  corruptly  as  to  the 
fact  which  is  immediately  in  issue,  but  also 
in  swearing  falsely  and  corruptly  as  to  the 
material  circumstances  tending  to  prove  or 
disprove  such  fact;  and  it  is  so,  without 
reference  to  the  question  whether  such  fact 
does  or  does  not  exist.  It  is  as  much  per- 
jury to  establish  a  truth  by  false  testimony 
as  to  maintain  a  falsehood  by  such  testimony, 
and  the  fact  that  the  former  may  lead  to  a 
correct  decision  is  immaterial.  Bradberry  y. 
States  7  Tex.  App.  375,  87a 

There  is  no  oflfense  the  general  character 
of  which  is  better  understood  than  that  of 
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perjury,  and  no  point  better  settled  than 
that  the  oath  must  relate  to  some  fact  ma- 
terial to  the  Issue.  This  does  not  mean  that 
the  particular  facts  sworn  to  must  be  im- 
mediately material  to  the  issue,  but  it  must 
have  such  a  direct  and  immediate  connection 
with  a  material  fact  as  to  give  weight  to 
the  testimony  to  that  point.  State  v.  Hat- 
taway  (S.  C.)  2  Nott  &  McO.  118,  120,  10 
Am.  Dec.  680. 

Perjury  includes  a  case  where  a  wit- 
ness knowingly  fabricates  details  In  order 
to  strengthen  his  credibility  as  a  witness  and 
may  be  committed  In  false  swearing  to  a 
collateral  matter  with  Intent  to  fortify  the 
testimony  on  some  other  point  Hanscom 
v.  State,  67  N.  W.  419,  421,  93  Wis.  278 
(citing  2  Whart.  Cr.  Law  [10th  Ed.]  I  1277; 
2  Blsh.  New  Cr.  Law.  I  1037). 

To  constitute  an  attempt  punishable  un- 
der the  name  of  "perjury,"  there  most  not 
only  be  an  Intent  to  peryert  the  course  of 
Justice,  but  also  some  act  done  which  Is 
in  some  degree  adapted  to  accomplish  the 
thins  intended.  State  v.  Whlttemore,  50  N. 
H.  245,  248,  9  Am.  Rep.  196. 

A  party  not  only  commits  a  perjury  by 
swearing  falsely  and  corruptly  as  to  the 
fact  which  Is  Immediately  In  Issue,  but  also 
by  so  doing  as  to  material  circumstances 
which  have  a  legitimate  tendency  to  prove 
or  disprove  such  fact  Commonwealth  y. 
Grant  116  Mass.  17,  20. 

Perjury  Is  committed  by  a  witness  who 
testifies  falsely  to  a  material  fact  though 
he  was  not  a  competent  witness,  and  waa 
especially  Inadmissible  to  prove  the  particu- 
lar fact  to  which  he  testified.  Chamberlain 
V.  People,  23  N.  Y.  85,  87,  80  Am.  Dec.  255. 

PERMANENT. 

"Permanent**  la  defined  to  mBan  not 
temporary,  or  subject  to  change;  abiding,  re- 
maining fixed,  or  enduring  in  character, 
state,  or  place.  Ten  Byck  v.  Rector  of  Prot- 
estant Episcopal  Church,  20  N.  Y.  Supp.  157, 
159,  65  Hun,  194. 

As  used  In  buainesa  transactlona,  *^er- 
manent"  should  be  construed  In  contradla- 
tinctlon  from  'temporary."  Feeder  t.  Van 
Winkle.  33  Atl.  399,  400,  68  N.  J.  Bq.  370, 
51  Am.  St  Rep.  628. 

The  meaning  of  the  word  "permanent** 
according  to  lexicographers,  Is  continuing 
in  the  same  state,  or  without  any  change 
that  destroys  form  or  character,  remain- 
ing unaltered  or  unremoved,  abiding,  dur- 
able, fixed,  lasting,  continuing;  as  a  perma- 
nent impression.  Synonyms:  lasting,  dur- 
able, constant  Washington  ft  G.  R.  Co.  v. 
Patterson,  9  App.  D.  C.  423,  435  (citing  Webst 
Diet);  National  Bank  of  Commerce  ¥•  Town  , 
of  Grenada  (U.  S.)  44  Fed.  262,  266. 


PERMANENT  ABODE. 

"Permanent  abode,"  as  used  In  Rev.  8t 
1874,  p.  460,  declaring  that  a  permanent 
abode  Is  necessary  to  constitute  a  residence 
VTlthln  the  meaning  of  the  law  relating  to 
elections,  means  nothing  more  than  a  dom- 
icile, a  home,  which  a  party  is  at  liberty  to 
leave  as  Interest  or  whim  may  dictate,  with- 
out any  present  intention  to  change  It  It 
need  not  be  an  abode  which  the  party  does 
not  Intend  to  abandon  at  any  future  time. 
Dale  V.  Irwin,  78  111.  170,  181  (quoted  In 
Berry  v.  Wilcox,  62  N.  W.  2i9,  251,  44  Neb. 
82,  48  Am.   St  R^.  706). 

"Permanent  abode,"  as  used  In  Rev.  St 
c  46,  I  66,  providing  that  a  person  must 
have  a  permanent  abode  within  the  state 
as  an  Indispensable  requisite  In  the  right  to 
vote,  means  nothing  more  than  a  domicile, 
a  home,  which  the  party  Is  at  liberty  to 
leave  temporarily  as  Interest  or  whim  may 
dictate;  and  an  unmarried  man,  who  spends 
his  time  when  111  or  out  of  work  at  the  house 
of  a  friend,  who  allows  him  to  call  It  his 
home,  and  leave  there  his  personal  effects, 
has  a  permanent  abode  there,  though  he 
spends  much  of  his  time  away  from  such 
house,  in  attending  to  his  business  or  visiting 
his  relatives.  Moffett  T.  HiU,  22  N.  B,  821, 
828,  131  ni.  289. 

PERMANENT  AGENTS. 

Permanent  agents  of  the  United  States 
government  are  those  agents  who  are  ap- 
pointed by  the  President  with  the  advice 
and  consent  of  the  Senate,  in  contradistinc- 
tion to  those  persons  appointed  by  the  Secre- 
tary of  the  State  on  some  special  occasion, 
or  at  his  discretion,  and  on  such  terms  as 
he  on  Ills  ofladal  responsibility  chooses  to 
make  or  arrange  with  the  person  so  appoint- 
ing him.  Armstrong  v.  United  States  (U.  S.) 
1  Fed.  Cas.  1147,  1154. 

PERMANENT  AUMONT. 

Permanent  alimony  is  a  provision  for  the 
support  and  maintenance  of  the  wife  out 
of  her  husband's  estate  during  her  life,  ac- 
cording to  her  rank  and  condition  in  the 
community  in  which  she  resides.  Odom  t. 
Odom,  86  Ga.  286,  820. 

Permanent  alimony  is  regarded  rather 
as  a  portion  of  the  husband's  estate  to  which 
a  wife  is  equitably  entitled  than  as  strictly 
a  debt  and  alimony  payable  from  time  to 
time  may  well  be  regarded  as  a  portion  of 
his  current  income  or  earnings,  and  is  or- 
dinarily based  in  its  allowance  on  such  in* 
come  or  earnings.  In  re  Lachemeyer  (U. 
S.)  14  Fed.  Cas.  914,  915. 

Alimony  in  its  strict,  technical  sense 
proceeds  only  from  husband  and  wife,  and 
where  the  relation   of   husband  and  wife 
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(Joes  not  exist  there  can,  strictly  speaking, 
be  no  alimony.  But  the  term  "permanent 
alimony"  is  often  used  to  denote  an  allow- 
ance for  the  support  of  the  wife  after  dl- 
Yorce,  and  though  in  this  sense  the  term 
"alimony"  is  a  misnomer,  a  decree  grant- 
ing a  permanent  allowance  for  the  suppo^ 
of  the  wife  after  the  dissolution  of  the  mar- 
riage bonds  will  not  be  considered  erroneous 
merely  because  such  allowance  Is  Improperly 
termed  "alimony."  In  re  Spencer,  23  Pac. 
395,  306,  88  Gal.  460,  17  Am.  St  Rep.  26a 

PERMANENT  ASSOCIATION. 

Where  a  building  and  loan  associatioii 
issues  its  stock,  not  all  at  once,  or  in  series, 
but  at  any  time  when  application  is  made 
therefor,  the  association  is  known  as  a  "per- 
manent association."  Cook  y.  Equitable 
Building  &  Loan  Ass'n,  80  S.  B.  911,  914,  104 
Ga.  814. 

PERMANENT  BRIBOES. 

The  words  "permanent  and  substantial," 
as  used  in  Gen.  St  c  67,  f  15,  as  amended 
by  Act  1866,  providing  that  a  certain  special 
tax  shall  be  applied  to  building  and  repair^ 
ing  permanent  and  substantial  bridges,  etc., 
are  used  in  a  descriptive  sense,  and  apply 
only  to  structures  of  a  permanent  and  sub- 
stantial character,  and  do  not  include  tem- 
porary structures  or  ordinary  repairs.  Foll- 
mer  v.  Nuckolls  Oounty  Com'rs,  6  Neb.  204, 
212. 

PERMANENT  DISABIUTT. 

The  "permanent  disability"  f6r  which 
recovery  may  be  had  in  an  action  for  per^ 
sonal  injuries  is  the  permanent  reduction  of 
the  injured  person's  power  to  earn  money 
resulting  from  the  injury,  caused  by  the  neg- 
ligent act  of  the  other  party.  Louisville  A 
N.  R.  Co.  V.  Mason  (Ky.)  72  S.  W.  27,  28 
(citing  Muldiaugh*s  Hill,  O.  A  a  Turnpike 
Go.  V.  Maupln,  79  Ky.  106). 
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An  agreement  to  give  a  person  poma- 
nent  empl'^vment  means  nothing  more  than 
that  the  employment  is  to  continue  Indefinite- 
ly, and  until  one  or  the  other  of  the  parties 
wishes  for  some  good  reason  to  sever  the 
relation.  Lord  v.  Goldberg,  22  Pac.  1126^ 
1128,  81  Cal.  596^  16  Am.  St  Rep.  82;  Faulk- 
ner V.  Des  Moines  Drug  Go^  90  N.  W.  686» 
586.  117  Iowa,  129. 

An  agreement  ^  give  a  person  a  Job 
of  ^'steady  and  permanent  employment" 
means  employment  as  long  as  the  person  is 
able,  ready,  and  willing  to  perform  such 
services  as  the  other  party  may  have  for  him 
to  perform.    The  words  "steady  and  perma- 


'  nent"  usually  signify  stability  and  duration. 
Pennsylvania  Co.  v.  Dolan,  32  N.  B.  802,  805, 
I  6  Ind.  App.  109,  51  Am.  St.  Rep.  289. 

I  Under  Civ.  Code,  §  1999,  providing  that 
an  employment  having  no  specified  term  may 
I  be  terminated  at  the  will  of  either  party 
'  on  notice  to  the  other,  an  agreement  to  give 
a  party  "permanent  employment"  may  be 
terminated  at  any  time.  Permanent  employ- 
ment is  employment  for  an  indefinite  time, 
which  may  be  severed  by  either  party.  Da- 
vidson y.  Laughlin  (CaL)  68  Pac.  101»  104L 

A  contract  of  employment  for  $75  a 
month,  the  employment  to  be  permanent, 
means  something  more  than  for  a  month, 
because  the  plaintiff  is  to  be  employed  for 
a  period  not  exactly  named,  but  is  to  be  paid 
monthly.  This  implies  payment  for  more 
than  one  month.  An  Instruction,  in  an  ac- 
tion on  such  contract,  that  if  the  employment 
was  not  for  a  month,  a  reasonable  construc- 
tion would  be  for  a  year,  in  the  absence  of 
a  construction  of  the  parties,  was  held  not 
erroneous  on  appeal.  Roddy  t.  McGetrick, 
49  Ala.  159,  161. 

''Permanent  employment,^  as  used  In  an 
agreement  of  defendant  to  furnish  plaintiff 
with  permanent  employment  at  stipulated 
wages,  if  he  would  give  up  his  business  and 
enter  defendant's  service  in  the  same  occu- 
pation, should  be  construed  to  mean  a  con- 
tract to  employ  plaintiff  only  so  long  as  de- 
fendant had  work  to  do  in  such  occupation, 
and  so  long  as  plaintiff  could  do  the  work 
fifatisfactorily,  and  hence  was  not  void  for 
indeflniteness.  Carnig  v.  Carr,  46  N.  B.  117, 
118,  167  Mass.  544,  85  L.  R.  A.  512,  67  Am. 
St  Rep.  488. 

PERMANENT  FIZTmtE8« 

Though  a  cotton  screw  may  have  been 
a  chattel  attached  to  the  realty,  yet  if  it 
was  detached  and  carried  away,  an  action 
of  trover  would  lie,  and  it  is  not  an  answer 
to  such  an  action  to  say  that  the  cotton 
screw  was  a  permanent  flxtura  Woods  y. 
McCall,  67  Oa.  606,  607. 

PERMANENT  OUARD. 

The  term  "permanent  guard,**  In  the 
statute  prohibiting  the  employment  of  mili- 
tiamen as  a  regular  permanent  guard  for 
federal  prisoners,  does  not  characterize  the 
act  of  requiring  militiamen  to  guard  federal 
prisoners  for  a  period  of  three  months.  The 
word  ''permanent"  imports  a  lasting,  fixed 
employment,  one  not  temporary  or  transi- 
tory. It  is  conceivable  that  in  some  exigen- 
cy of  public  affairs  the  county  reserves  might 
be  employed  during  the  exigency,  even  though 
it  lasted  longer  than  three  months,  and  yet 
not  be  properly  said  to  be  permanentiy  em- 
ployed.    The  expression  la  relative  In  Its 
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character.  The  same  period  would  stamp 
one  subject  with  the  character  of  permanen- 
cy, while  in  reference  to  other  subjects  it 
would  impart  what  would  be  denominated 
a  transitory  or  fleeting  character.  Human 
life  is  said  to  be  fleeting,  while  the  country 
In  which  one  has  bis  domicile  Is  called  his 
permanent  home.  In  re  State,  39  Ala.  546, 
548. 

PEBMANEN T  HOSPITAXto 

A  hospital  is  •'permanent,"  In  the  ordi- 
nary sense  of  the  word,  which  is  in  a  con- 
tinuing and  lasting  condition.  Atwater  t. 
Russell,  51  N.  W.  629,  631,  49  Minn.  57. 

PEBMAKEKT  IMPROVEMENT. 

A  lease  contained  a  provision  that  the 
lessee  should  pay  all  assessments  for  pay- 
ing, flagging,  or  repairing  the  streets  adjoin- 
ing the  leased  premises,  but  Ihat  assessments 
for  opening  streets  or  for  permanent  im- 
proyements  should  be  paid  by  the  lessor. 
At  the  time  of  making  this  lease  the  streets 
were  payed  with  cobble  stones,  but  one  of 
them  was  afterwards  repayed  with  granite 
blocks.  It  was  held  that  the  court  would 
take  Judicial  notice  that  the  new  granite 
pavement  was  permanent,  lasting,  and  not 
subject  to  change,  so  that  the  assessment 
therefor  was  one  for  which  the  lessor  was 
liable.  Ten  Eyck  y.  Rector  of  Protestant 
Episcopal  Church,  65  Hun,  194,,  198,  20  N.  T. 
Supp.  157,  159. 

PERMANENT  INJUNCTION. 

A  permanent  injunction  means  an  In- 
junction which  shall  remain  in  force  until  the 
final  termination  of  the  suit  Riggins  y. 
Thompson,  71  S.  W.  14,  16,  96  Tex.  154. 

PERMANENT  INJURY. 

The  term  "permanent  injury^  does  not 
import  an  injury  which  will  continue  for- 
ever, but  means  an  injury  which  is  some- 
thing more  than  a  mere  temporary  convey- 
ance. Thus  the  erection  of  a  dam  may  con- 
stitute a  permanent  injury  to  lands,  even 
though  it  may  not  continue  forever.  Bassett 
v.  Johnson,  2  N.  J.  Bq.  (1  H.  W.  Green)  154, 
162. 

"Permanent,"  as  applied  to  injuries  and 
damages,  is  apt  to  mislead,  as  it  is  used, 
not  only  in  cases  where  the  damage  is  all 
done  at  once,  as,  for  instance,  in  the  tearing 
down  of  a  house,  but  also  as  to  those  cases 
where  the  damage  is  continuing  and  prospec- 
tive. In  these  latter  cases  the  damage  Is 
called  "permanent"  because  it  proceeds  from 
a  permanent  cause,  and  will  probably  contin- 
ue indefinitely  as  the  natural  eflfect  of  the 
same  cause.  Beach  v.  Wilmington  &  W.  R. 
Co.,  26  S.  B.  703,  704,  120  N.  0,  49a 


"Permanent,"  as  used  in  reference  to 
the  damages  recoverable  for  a  permanent 
personal  injury,  means  lasting,  and  in  some 
cases  lifelong,  because,  if  the  injured  party 
will  be  cured,  the  injury  could  not  be  perma- 
nent Stokes  y.  Ralpho  Tp.,  40  Atl.  958,  962^ 
187  Pa.  333. 

PERMANENT  LOCATION. 

Abiding  place  equivalent  see  "Abiding 
Place." 

PERMANENT  MONUMENTS. 

"Permanent  monuments,"  within  Rev. 
St  TJ.  S.  S  2324  [U.  S.  Comp.  St  1901,  p. 
1426],  requiring  that  all  records  of  mining 
claims  shall  contain  a  description  of  the 
claim  or  claims  located  by  reference  to  such 
natural  objects  or  permanent  monuments  as 
will  identify  the  claims,  are  such  objects  as 
will  enable  a  person  endeavoring  to  locate 
a  claim  to  correctly  make  a  survey  of  it  by 
means  of  the  reference  made  to  such  natural 
objects  or  permanent  monuments.  Baxter 
Mountain  Gold  Mln.  Co.  v.  Patterson,  8  Paa 
741,  743,  8  N.  M.  (Johns.)  179. 

As  used  in  Rev.  St  U.  S.  I  2324  [U.  S. 
Comp.  St  1901,  p.  1426],  requiring  that  the 
record  of  a  mining  claim  shall  contain  such 
a  description  by  reference  to  some  natural 
object  or  permanent  monument  as  will  iden- 
tify the  claim,  "permanent  monument"  U  a 
general  term,  susceptible  of  different  shades 
of  meaning,  depending  largely  on  its  appli- 
cation. What  might-  be  regarded  as  a  per- 
manent monument  for  one  purpose  might  not 
be  so  considered  with  reference  to  a  differ- 
ent purpose.  A  tree  IB  certainly  a  fixed  nat- 
ural object  and  as  a  monimient  it  is  as  firm- 
ly planted  in  the  ground  and  as  durable  as  a 
post  or  stake.  It  should  be  marked  in  some 
manner  so  as  to  be  readily  identified,  unless 
it  possesses  peculiarities  so  different  from 
trees  In  general  that  a  description  thereof 
is  sufiacient  to  identify  it  Thus  marked, 
naturally  or  artificially,  there  would  be  less 
room  to  question  the  sufficiency  of  a  tree 
as  a  natural  object  or  permanent  monument 
within  the  meaning  of  the  law,  than  the  suf- 
ficiency of  a  shaft  sunk  in  the  ground;  for, 
unless  the  latter  be  tempered,  it  is  doubtful 
whether  it  could  be  said  to  possess  the  quali- 
ty of  permanency.  Wade,  Am.  Mining  Law, 
118,  enmnerates  the  following  objects  as  sat- 
isfying the  requirements  of  the  statute,  to 
wit:  Stone  monuments,  blazed  trees,  the 
confiuence  of  streams,  the  point  of  intersec- 
tion of  well-known  gulches,  ravines,  or  roads, 
prominent  buttes,  hills,  etc.  Qulmby  y. 
Boyd,  6  Pac.  462,  466,  8  Colo.  194. 

Posts  from  five  to  seven  inches  in  dl> 
ameter,  firmly  planted  In  the  ground  at  the 
corners  and  ends  of  a  mining  claim,  and 
standing  not  less  than  five  feet  above  ground. 
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are  permanent  monuments,  within  the  mean- 
ing of  Rev.  St  I  2334  [U.  S.  Gomp.  St  1901, 
p.  1435],  requiring  the  records  of  such  claims 
to  contain  such  description  of  the  claim  by 
reference  to  some  natural  object  or  perma- 
nent monument  as  will  Identify  the  claim. 
Credo  Mining  &  Smelting  Co.  y.  Highland 
Mln.  &  MIU.  Co.  (U.  S.)  95  Fed.  91L 

FERMATfiaiT  NITIBAHOE. 

To  speak  of  a  nuisance  as  'permanent" 
does  not  necessarily  mean  forever,  or  that 
the  nuisance  should  be  perpetual.  However, 
the  word  always  conyeys  the  Idea  of  a  con- 
tinuance In  the  same  state.  Cleveland,  C, 
C.  &  St  L.  Ry.  Co.  y.  King,  55  N.  S«  875, 
879,  23  Ind.  App.  573. 

PERMANENT  POUOT. 

The  words  "permanent  policy,**  In  a  poli- 
cy of  life  Insurance,  are  not  ambiguous,  and 
therefore  not  subject  to  explanation  by  parol 
evidence,  but  mean  an  Insurance  from  year 
to  year,  and  until  terminated  by  an  express 
notice  by  one  of  the  parties  to  the  contract 
to  the  other.  First  Baptist  Church  v.  Brook- 
lyn Fire  Ins.  Co.  (N.  T.)  23  How.  Prac  44a 

PERMANENT   POST* 

Under  Act  Cong.  Aug.  23,  1842,  f  65,  5 
Stat  513,  enacting  that  the  rations  authoriz- 
ed to  be  allowed  to  each  officer  while  com- 
manding a  separate  post,  by  the  acts  of 
March  3,  1797,  and  March  16,  1802,  shall  be 
allowed  only  to  certain  officers,  among  whom 
Is  Included  "the  commandant  of  each  fixed 
or  permanent  post  garrisoned  with  troops," 
the  marine  station  at  the  navy  yard  In  Wash- 
ington was  held  a  permanent  or  fixed  post, 
garrisoned  with  troops.  Tyler  y.  Walker  (U. 
8.)  24  Fed.  Cas.  469,  470. 

PERMANENT  BEAT  OF  JUBTIOB. 

The  term  "permanent  seat  of  Justice," 
in  the  legislative  acts  speaking  of  a  perma- 
nent seat  of  Justice  being  established,  was 
not  used  to  Import  that  the  courthouse  or 
county  buildings  should  always  remain  upon 
the  precise  spot  or  location  where  originally 
placed.  The  town  of  Columbus  having  been 
designated  as  a  permanent  seat  of  Justice, 
it  was  within  the  power  of  the  board  of  po- 
lice In  the  first  Instance  to  build  the  court- 
house on  any  lot  within  the  limits  of  that 
town,  and  a  similar  discretion  existed  and 
could  have  been  exercised  by  them  in  the  lo- 
cation of  a  new  courthouse.  Odineal  v.  Bar- 
ry, 24  Miss.  (2  Cushm.)  9-22. 

In  the  act  of  the  Legislature  providing 
for  the  location  and  removal  of  county  seats, 
and  requiring  the  chief  Justice  of  a  certain 
count)  to  order  an  election  to  be  held  there- 
in for  the  purpose  of  selecting  the  perma- 
nent seat  of  Justice  of  said  county,  the  word 


'^permanent"  is  used  only  in  contradistinc- 
tion to  "temporary,"  and  means  that  It  shall 
remain  at  the  place  selected  at  such  election 
until  It  shall  be  removed  In  the  manner  di- 
rected by  law.  Fowler  v.  Brown,  5  Tex. 
407,  409. 

PERMANENT  BIDEWAI.K. 

A  wooden  sidewalk,  which  lasted  11 
years,  Is  a  "permanent  sidewalk,''  as  the  term 
is  used  In  a  city  charter  authorizing  a  city 
to  cause  permanent  sidewalks  to  be  con- 
structed on  the  streets  In  front  of  buildings 
at  the  expense  of  the  owners.  City  of  Low- 
ell y.  French,  60  Mass.  (6  Cush.)  223,  224. 

PERMANENT  BITE. 

In  a  deed  to  the  trustees  of  an  academy, 
reciting  that  it  was  executed  in  considera- 
tion of  the  trustees  having  fixed  on  the  land 
of  the  grantor  as  a  proper  place  for  erect- 
ing the  Imlldlng  of  the  academy  and  as  a 
permanent  site  for  the  same,  the  term  "per- 
manent site"  was  not  used  with  the  view  of 
compelling  the  trustees  to  maintain  forever 
a  building  and  school  upon  the  property  con- 
veyed, but  was  rather  descrlptiye  of  the  na- 
ture of  the  use  for  which  the  trustees  had 
selected  the  land.  Fuquay's  Heirs  y.  Hop- 
kins Academy  (Ky.)  58  S.  W.  814. 

PERMANENT  STATUTE. 

Qenerally  speaking,  a  perman«mt  statute 
is  one  which  is  understood  to  continue  in 
force  until  Its  repeal;  but  the  use  of  the 
word  "permanent"  in  Rev.  St  S  6696  [U.  S. 
Comp.  St  1901,  p.  3760],  providing  for  the 
repeal  of  all  acts  of  Congress  passed  prior 
to  the  1st  day  of  December,  1873,  any  por- 
tion of  which  is  contained  in  the  Revision, 
and  all  parts  of  such  acts  not  contained  In 
the  Revision,  not  being  general  or  permanent 
in  their  nature,  is  rather  in  the  sense  as  ap- 
plying to  all  acts  of  a  general  and  public 
nature  which  are  In  force  at  that  time,  and 
which  were  so  far  permanent  as  that.  If  not 
repealed  or  re-enacted,  they  would  have  con- 
tinued In  force  as  the  law  of  the  land  for  an 
Indefinite  period.  Palcher  y.  United  States 
(U.  S.)  11  Fed.  47. 

PERMANENT  STRUCTURE. 

A  power  house,  in  Its  nature  and  use  in 
furnishing  power  and  pulling  in  and  out  cars 
In  connection  with  a  street  railroad,  is  a 
"permanent  structure" ;  being  erected  by  the 
railroad  company  in  pursuance  of  lawful  au- 
thority for  the  uses  of  Its  road.  Chicago 
North  Shore  St  Ry.  Co.  y.  Payne,  61  N.  E. 
467,  468,  192  111.  239. 

PERM  A  NENTLY. 

"Permanently,"  as  used  In  the  call  of 
the  rector  of  a  church,  that  he  be  ^chI  ia 
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elected  permanently  to  the  rectorship  of  such 
church,  means  an  indefinite  period.  The 
term  "permanently,"  as  used,  does  not  mean 
that  the  parties  were  to  be  bound  together 
by  ties  to  be  dissolved  only  by  mutual  con- 
sent, or  for  sufficient  legal  or  ecclesiastical 
reasons.  It  was  intended  that  he  should 
continue  to  hold  the  place  only  until  one  or 
the  other  of  the  couti*acting  parties  should 
desire  to  terminate  the  connection.  Perry  v. 
Wheeler,  76  Ky.  (12  Bush)  641,  648. 

"Permanently,"  as  used  in  the  definition 
of  a  mortgage  that  chattels  should  be  an- 
nexed to  real  estate  with  the  intention  that 
they  were  to  remain  permanently  in  their 
place,  does  not  mean  perpetually,  nor  that 
they  should  remain  there  forever,  but  rath- 
er that  it  is  as  permanent  as  the  business  in 
which  they  are  used  and  the -intention  with 
which  they  are  placed  in  the  case.  Fisk  v. 
People's  Nat  Bank,  69  Pac  6S,  66,  14  Colo. 
App.  21. 

"Permanently,"  as  used  in  the  definition 
of  residence,  that  there  must  be  a  settled, 
fixed  abode,  an  intention  to  remain  perma- 
nently, at  least  for  a  time,  for  business  or 
other  purposes,  is  used  as  the  converse  of 
"transient,"  and  expresses  the  idea  of  an 
abode  which  may  be  temporary,  but  is  not 
transient.  Austen  y.  Crilly,  42  N.  Y*  Supp. 
1097,  1098,  13  App.  Div.  247. 

PERMANENTLY  EBTABIJ8HED. 

A  grant  of  bonds  on  land  in  considera- 
tion of  the  agreement  of  a  railroad  company 
to  "permanently  establish"  its  terminus  in 
the  city  did  not  mean  forever,  or  remaining 
forever,  but  the  agreement  was  complied 
with  by  the  construction  of  the  terminus. 
Texas  &  P.  Ry.  Co.  y.  City  of  Marshall,  10 
Sup.  Ct  846,  847,  136  U.  S.  893,  34  L.  Ed.  886 
(citing  People  y.  Board  of  Railroad  Com'rs, 
62  N.  Y.  Supp.  901,  903,  32  App.  Div.  168). 

The  phrase  "permanently  established," 
as  used  in  Act  Feb.  16,  1846,  providing  that 
the  seat  of  Justice  should  be  at  a  certain 
town,  but  that  before  it  should  be  considered 
permanently  established  there  the  citizens  of 
such  town  should  make  certain  donations, 
means  established  as  other  county  seats  are 
established.  Newton  v.  Mahoning  County 
Com'rs,  26  Ohio  St  618,  626. 

"Permanently  established,"  as  used  in 
Act  1846,  I  8,  providing  that,  before  the  seat 
of  Justice  of  a  county  shall  be  considered 
permanently  established  at  the  town  of  Can- 
field,  the  proprietors  or  citizens  thereof  shaLl 
do  certain  things,  means  placing  the  county 
seat  at  Canfield  with  the  intention  that  it 
should  remain  there,  but  does  not  mean  or 
imply  that  it  should  remain  there  for  all 
time.  Newton  v.  Mahoning  County,  100  U. 
S.  648,  602,  25  L.  Ed.  7ia 


A  contract  wherein  a  railroad  company 
agreed,  in  consideration  of  a  certain  dona- 
tion, to  ''permanently  establish"  its  eastern 
terminus  and  a  certain  office  at  a  certain 
city,  etc.,  construed  with  reference  to  the 
subject-matter  of  the  contract,  is  satisfied  by 
the  establishment  of  the  terminus,  etc,  with 
no  intention  at  the  time  of  removing  or  aban- 
doning the  same.  Jones  v.  Newport  News  & 
M.  V.  Co.  (U.  S.)  65  Fed.  730,  741.  13  a  a 
A.  95. 

PERM  A  NENTLY  LOCATED* 

A  merchant's  stock  in  trade,  located  In 
a  city,  and  not  simply  in  transit  or  tempo- 
rarily located,  is  **permanently  located"  in 
such  city,  within  the  meaning  of  Const  art 
3,  S  61,  providing  that  goods  and  chattels 
permanently  located  shall  be  taxed  in  the 
city  or  county  where  they  are  located.  Hop- 
kins V.  Baker,  28  Aa  284,  78  Md.  303,  22  L. 
R.  A.  477. 

A  gift  of  money  to  an  institution  of 
learning  on  condition  that  it  shall  be  perma- 
nently located  in  a  certain  place  means  that 
the  place  stated  shaU  be  the  site  of  the  in- 
stitution as  long  as  it  endures.  Hascall  v. 
Madison  University  (N.  Y.)  8  Barb.  174,  185. 

A  grant  of  land  on  the  condition  that  a 
certain  institute  of  learning  then  incorporat- 
ed shall  be  permanently  located  on  such  land 
between  the  date  of  the  deed  and  the  same 
day  on  the  succeeding  year  did  not  consti- 
tute a  covenant  against  removal  at  any  time, 
or  to  keep  up  the  institution  of  learning  for 
an  indefinite  time;  but  such  permanent  lo- 
cation there  may  be  when  a  resolution  was 
passed  locating  the  building  on  the  land, 
with  the  intention  that  it  should  be  its  per- 
manent place.  Mead  v.  Ballard,  74  U.  8.  (7 
Wall.)  290,  294.  19  L.  Ed.  190. 

The  word  "permanent"  does  not  mean 
forever,  or  lasting  forever,  or  existing  for- 
ever, as  used  in  a  contract  providing  that 
the  lands  deeded  to  a  railroad  for  its  termi- 
nus and  machine  shops  should  be  their  per- 
manent location;  so  that  the  condition  is 
complied  with  as  soon  as  the  railroad  com- 
pany locates  such  terminal  appurtenances  on 
the  land,  and  the  removal  of  some  of  them 
eight  years  later  is  not  a  breach  of  the  con- 
tract Texas  &  P.  Ry.  Co.  v.  City  of  Mar- 
shall, 10  Sup.  Ct  846,  848,  136  U.  8.  393,  34 
L.  Ed.  385. 

The  term  "permanently  located  else- 
where," in  Tax  Law  1852,  c  337,  providing 
that  all  property  owned  by  residents  not  per- 
manently located  elsewhere  within  the  state 
shall  be  assessed  to  the  owner  in  the  coun- 
ty or  city  where  he  or  she  may  reside,  does 
not  apply  to  a  vessel  registered  at  a  custom 
house  in  and  sailing  out  of  the  port  of  Balti- 
more, owned  by  a  bona  fide  and  actual  res- 
ident of  Baltimore  county,  having  his  place 
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of  business  as  a  merchant  In  the  dty,  but  It 
comes  within  the  general  role  that  personal 
property  has  no  location  other  than  the  dom- 
icile of  the  owner.  Hooper  t.  City  of  Balti- 
more, 12  Md.  464,  472. 

PERMISSION-PERMIT. 

"Permit"  conveys  the  idea  of  an  allow-  j 
ance,  a  sufferance,  a  toleration,  an  aAthorl-  { 
zation.  Cowley  v.  People,  83  N.  Y.  464,  471,  i 
38  Am.  Rep.  464.  | 

••Permit"  is  defined:  To  grant  permis- 
sion, to  give  leave,  to  grant  express  license 
or  liberty  to.  Board  of  Education  v.  Board 
of  Education,  8  Ohio  Dec.  70,  71. 

The  word  "permit,"  when  used  as  an 
infinitive,  is  defined  as  meaning  to  allow,  or 
giving  leave,  as  in  the  familiar  quotation, 
•*Thou  art  permitted  to  speak  for  thyself." 
McHenry  v.  Winston,  20  Ky.  Law  Rep.  1194, 
1195,  105  Ky.  307,  49  8.  W.  4. 

The  word  "permit"  is  defined  thus:  A 
grant;  permission;  liberty  or  leave;  to  al- 
low; to  suffer:  to  tolerate:  to  empower; 
to  license;  to  authorize.  Gregory  y.  Marks 
(U.  S.)  10  Fed.  Cas.  1194,  1198. 

••Permit,"  as  used  in  Laws  1886,  c.  296» 
a  2,  as  amended  by  Laws  1887,  c.  404,  pro- 
viding that  town  boards,  village  boards,  and 
common  councils,  etc.,  may  grant  a  permit 
to  registered  pharmacies  to  sell  strong,  spir- 
ituous, and  ardent  liquors,  is  equivalent  to 
the  word  **license."  The  word  "permit"  is 
used  merely  to  indicate  such  license  to  phar- 
macies, as  distinguished  from  the  other  class 
of  licenses  mentioned.  Neuman  v.  State,  45 
N.  W.  30,  32,  76  Wis.  112. 

The  permit  to  retail  spirituous  liquors, 
given  by  the  clerk  of  the  board  of  county 
commissioners  until  the  next  meeting  of  the 
board.  Is  substantially  the  same  thing  as  a 
license.  State  v.  Watson  (Ind.)  6  Blackf. 
155,  15a 

AJ&rmatlTe  aetlon  Implied* 

•'Permit"  is  in  one  sense  synonymous 
with  ••suffer"  or  "allow,"  but  is  also  equiva- 
lent to  "give  leave,"  "license,"  or  "author- 
ize," and  as  used  in  a  complaint  for  damages 
for  personal  injuries,  alleging  that  defendant 
caused  or  permitted  the  sidewalk  to  become 
obstructed,  and  caused  and  permitted  a 
quantity  of  wire  to  remain  there,  was  not 
used  in  the  sense  of  "passively  suffered,"  but 
charged  the  defendants  with  affirmative  ac- 
tion in  creating  or  giving  permission  to  con- 
tinue a  nuisance.  Coon  v.  Froment,  49  N.  T. 
Supp.  306,  306,  25  App.  Div.  250. 

In  construing  a  statute  providing  that 
"the  board  of  education  of  any  school  shall 
permit  children  of  school  age  who  reside 
further  than  one  and  one-half  miles  from 


the  school  where  they  have  legal  residence 
to  attend  the  nearest  school,"  the  court  said: 
"The  ordinary  meaning  of  the  word  'permit* 
would  be  that  the  board  of  education  is  to 
do  some  afflrn^iative  act,  grant  permission  to 
children  to  attend  the  nearest  school." 
Board  of  Education  v.  Board  of  Education, 
8  Ohio  Dec.  70.  71. 

Mere  inactivity  on  the  part  of  a  land- 
lord, or  bis  failure  to  take  some  steps  to  pre- 
vent an  illegal  use  of  the  premises  by  the 
tenant  is  not  permitting  him  so  to  do,  in 
the  sense  contemplated  by  the  statute,  mak- 
ing it  criminal  for  a  landlord  to  permit  such 
a  use  of  the  premises.  An  afi^rmative  assent 
is  necessary,  and  if  the  landlord  by  any  act 
or  declaration  affirmatively  assents  to  the 
premises  being  so  used,  after  he  has  knowl- 
edge of  the  purpose  for  which  they  are  used, 
he  is  guilty.  To  make  him  liable  there  must 
be  a  consent  to  such  use,  either  expressly 
given  or  given  by  his  silent  acquiescence. 
A  mere  failure  to  Interfere,  or  to  prosecute, 
or  to  prevent  the  illegal  use,  cannot  be  con- 
strued to  amount  to  a  permission,  or  a  silent 
affirmative  acquiescence  in  such  use.  State 
V.  Abrahams,  6  Iowa  (6  Clarke)  117,  122,  71 
Am.  Dec.  399.  See,  also,  State  v.  Abrahams, 
4  Iowa,  541,  543. 

Allow  and  suffer  dlstiacvislied* 

Webster,  in  referring  to  the  words  ••per- 
mit," "allow,"  and  "suffer,"  says:  "  Termit' 
is  the  most  positive,  denoting  a  decided  as- 
sent" City  of  Chicago  y.  Steams,  105  IlL 
554,  558. 

The  words  ••permit"  and  "suffer"  are 
pseudo  synonyms.  There  is  a  shade  of  dif- 
ference between  their  meanings.  The  word 
••permit"  seems  to  convey  the  idea  of  af- 
flrmatlTe  action,  more  than  the  word  "suf- 
fer." City  of  Ft  Wayne  v.  De  Witt,  47  Ind. 
391,  394,  395. 

As  distinguished  from  "allow*'  or  ••suf- 
fer," ••permit"  is  more  positive,  denoting  a 
decided  assent  either  directly  or  by  implica- 
tion. "Allow"  is  more  negative,  and  denotes 
only  acquiescence  or  an  abstinence  from  pre- 
vention. "Suffer"  is  used  when  our  feelings 
are  adverse,  but  we  do  not  think  best  to  re- 
sist Board  of  Education  v.  Board  of  Edu- 
cation, 3  Ohio  Dec.  70,  71. 

As  used  in  Bankr.  Act  July  1,  1898,  c 
541,  I  67c,  30  Stat  564  [U.  S.  Comp.  St  1901, 
p.  3449],  providing  that  an  attachment  in 
a  suit  begun  within  four  months  before  the 
filing  of  a  petition  in  bankruptcy  against  the 
defendant  shall  be  dissolved  by  the  adjudi- 
cation in  bankruptcy,  if  it  appears  that  said 
lien  was  permitted  while  the  defendant  was 
insolvent  "permitted"  is  synonymous  with 
the  word  "suffered,"  and  the  defendant  per- 
mitted the  creditor  to  obtain  such  lien  if  he 
suffered  grounds  for  an  attachment  to  ajise 
and  did  not  in  good  faith  prevent  or  resist 


PERMISSION— PERMIT 


5316 


PERMISSION— PERMIT 


the  creditor's  i>roceeding8.    Id  re  Arnold  (U. 
S.)  94  Fed.  1001,  1002. 

"Permit"  is  defined  as  '•not  to  hinder." 
Webster  defines  the  word  as  more  negative 
than  "allow";  that  it  imports  only  acquies- 
cence or  an  abstinence  from  prevention.  He 
defines  the  word  "suffer"  as  having  an  even 
stronger  passive  and  negative  sense  than 
"permit,"  and  as  Implying  sometimes  mere 
indifference.  It  would  seem,  therefore,  that 
to  permit  or  suffer  implies  no  affirmative  act. 
It  involves  no  intent.  It  is  mere  passivity, 
indifference,  abstaining  from  preTentive  ac- 
tion. For  an  insolvent  debtor  to  suffer  an 
execution  to  issue  on  a  judgment,  and  to  per- 
mit his  personal  property  to  be  levied  on  and 
sold  thereunder,  without  taking  affirmative 
action  to  pay  the  judgments  and  to  vacate 
and  discharge  the  executions,  is  an  act  of 
bankruptcy,  within  Bankr.  Act  July  1,  18d8, 
c.  541,  S  8,  80  Stat.  546  [U.  S.  Oomp.  St  1901, 
p.  8422],  providing  that  acts  of  bankruptcy 
shall  consist  of  an  insolvent  debtor's  having 
suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal 
proceedings,  and  not  having  vacated  or  dis- 
charged such  preference.  In  re  Thomas  (U. 
S.)  103  Fed.  272,  274. 

Consent  distingnisl&ed* 

See,  also,  "Consent" 

The  word  "consent"  Implies  some  posl- 
tive  action,  while  the  word  "permit"  im- 
plies merely  passivity.  Aull  t.  Columbia,  N. 
&  L.  R.  Co.,  20  S.  B.  802,  804,  42  S.  C.  431. 

Diseretion  in  gmntlng  Implied. 

The  word  "permit,**  with  an  infinitive,  is 
defined  as  meaning  to  authorize  or  give  leave. 
The  words  "may  be  permitted,"  as  used  in 
Ky.  St  S  400,  providing  that  the  parties  or 
their  attorneys  may  be  permitted  by  the 
court  to  select  a  commissioner  to  perform  the 
duties  of  the  master  commissioner,  etc, 
imply  that  the  court  may  withhold  this  per- 
mission if  it  sees  proper,  and  do  not  render 
the  appointment  of  such  commissioner  obliga- 
tory. McHenry  t.  Winston,  49  8.  W.  971, 
972,  105  Ky.  807. 

As  failure  to  proliiliit. 

"Permit,**  as  used  in  Acts  15th  Gen.  As- 
sem.  c.  59,  S  1,  making  it  unlawful  for  the 
keeper  of  a  billiard  saloon  to  permit  a  minor 
to  remain  in  the  saloon,  Implies  express  as- 
sent or  license  to  do  an  act  or  the  failure  to 
prohibit  it  If  it  is  the  duty  of  one  to  pro- 
hibit an  act,  and  he  fails  to  do  so,  or  to  use 
efforts  to  do  so,  he  permits  the  act  which  he 
could  have  prevented.  State  y.  Probasco,  17 
N.  W.  e07,  008,  62  Iowa,  400. 

Suffering  or  allowing,  without  interfer- 
ence or  prohibition,  or  allowing  or  permitting 
negatively  by  not  preventing.  Is  "permitting," 
within  the  meaning  of  Pen.  Code,  8  370,  pro- 


viding that  any  person  who  permits  any 
building  to  be  used  as  a  house  of  ill  fame 
shall  be  guilty,  etc.  Territory  v.  Stone,  4  N. 
W.  697,  700,  2  Dak.  156. 

A  debtor  permits  a  lien  to  be  obtained, 
not  only  when  he  actively  assists  and  fur- 
thers the  obtaining  of  it,  but  also  when  he 
neglects  to  interpose  in  such  ways  as  are 
open  to  him  to  prevent  it,  and,  indeed,  when, 
though  from  inability,  he  does  not  pay  the 
debt  for  the  enforcement  or  securing  of  which 
it  is  about  to  be  entered.  It  is  synonymous 
with  "suffers."  Ferguson  ▼.  Greth,  45  Atl. 
735,  737,  195  Pa.  272,  78  Am.  St  Rep.  812; 
Appeal  of  National  Bldg.  &  Sav.  Ass'n,  Na 
2,  Id. 

"Permit"  as  used  in  a  city  ordinance 
providing  for  the  punishment  of  any  person 
who  shall  permit  any  swine  under  his  care 
to  go  upon  any  sidewalk  in  the  city,  is  defined 
as  to  allow  by  not  prohibiting.  If  a  person 
voluntarily  drove  swine,  he  was  bound  to 
prevent  them  from  going  upon  the  sidewalks. 
Commonwealth  v.  Curtis,  91  Mass.  (9  Allen) 
266,  271. 

*Termit,*'  as  used  in  a  note  providing 
that  it  the  maker  permits  or  suffers  any  at- 
tachment to  t>e  issued  against  his  property, 
imports  acquiescence  in  or  abstinence  from 
prevention  of  the  issuance  of  an  attachment. 
Robertson  v.  Ongley  Electric  Co.,  81  N.  Y. 
Supp.  606,  608,  82  Hun,  585. 

In  an  action  against  a  city,  it  was  alleg- 
ed that  the  city  '^wrongfully  and  negligently 
permitted  divers  persons  to  assemble  on  the 
streets  and  fire  a  piece  of  cast  iron,  bored  out 
as  a  cannon,  which  was  dangerous  to  life  and 
limb  of  a  passer-by,  and  by  means  of  which 
firing  the  cannon  burst  when  so  fired,  and  a 
fragment  thereof  struck  and  killed  plain- 
tiff's husband  while  he  was  lawfully  on  the 
street"  In  holding  that  such  complaint  stat- 
ed no  cause  of  action,  the  court  said:  "This 
paragraph  wholly  failed  to  disclose  the  char^ 
acter  of  the  permission  charged,  whether  ac- 
tive— ^that  is,  given  in  advance  of  the  firing 
complained  of,  by  actual  consent— or  wheth- 
er it  consisted  In  noninterference  with  the 
firing  going  on.  ^Permit*  as  defined  by  lex- 
icographers, means  not  to  prohibit  or  pre- 
vent, and  the  allegation  amounts  to  an  alle- 
gation that  the  police  or  peace  officers  of  the 
city  were  remiss  in  duty,  and  therefore  guilty 
of  negligence  in  not  stopping  the  firing  of  a 
cannon  upon  the  streets  of  their  dty,  which 
such  officers  knew  to  be  dangerous-  to  limb 
and  life.  Such  negligence  on  the  part  of  the 
peace  officers  cannot  furnish  a  ground  of  pri- 
vate action  against  the  city."  Arms  v.  City 
of  Knoxville,  82  IlL  App.  604,  607. 

As  cnaraatied. 

In  an  instruction  that  a  defendant  in  a 
criminal  action  is  permitted  to  be  a  witness 
in  his  own  behalf  "permitted"  was  not  used 
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to  express  an  Idea  antagonlatie  to  the  fact 
that  the  defendant  had  an  absolute  right  to 
testify  in  his  own  behalf,  but  rather  that  the 
right  was  guarantied  to  him,  and  hence  the 
Instruction  is  not  erroneous.  State  t.  Porter, 
49  Pac.  964,  970,  ^2  Or.  IBS. 


Kn^nrledge  and  eomseat  Implied. 

'^Permit,''  as  used  in  a  statute  providing 
a  punishment  for  permitting  gaming  to  be 
carried  on  in  one's  house,  means  that  one 
has  given  his  consent,  or  that  gaming  took 
place  in  a  house,  and  the  person  in  control 
of  the  house  knew  that  gaming  was  taking 
place.    Stuart  v.  State  (Tex.)  GO  S.  W.  654. 

Permission  involves  knowledge  of  the 
thing  permitted.  If  persons  permitted  an  un- 
lawful business,  they  must  have  knowingly 
acquiesced  in  it;  so  that  an  averm^ent  that 
an  unlawful  sale  of  liquor  was  conducted  In 
a  building  with  the  owner's  permission  is  suf- 
ficient, without  alleging  that  it  was  leased 
for  that  purpose,  or  that  the  owner  consented 
to  such  use.  Gray  v.  Stienes,  28  N.  W.  476, 
69  Iowa,  124. 

Permitted,"  as  used  In  an  indictment 
charging  the  defendant  with  having  leased  a 
certain  hotel  and  permitted  it  to  be  used  for 
the  illegal  sale  and  keeping  of  intoxicating 
liquors,  means  that  it  was  so  used  with  Ihe 
defendant's  knowledge  and  consent  State 
▼.  Fierce  (Me.)  15  Atl.  6a 

The  word  "permit,"  in  a  statute  making 
It  criminal  for  any  one  to  permit  or  suffer  any 
person  to  gamble  in  any  house,  shop,  etc.,  un- 
der his  control,  means  to  allow  gambling  with 
full  knowledge  thereof.  State  v.  CTure^  7 
Iowa  (7  Clarke)  479,  481. 

The  term  "permit"  implies  consent  given 
or  leave  granted,  so  that  a  complaint  alleging 
that  a  sheriff  did  suffer  and  permit  a  person 
to  escape  states  a  voluntary,  and  not  a  neg- 
ligent, escape.  Loosey  v.  Orser,  17  N.  Y. 
Super.  Ct  (4  Bosw.)  891,  404. 

"Permit,"  as  used  in  Act  Aug.  1,  1892, 
c.  352,  27  Stat  840  [U.  S.  Comp.  St  1901,  p. 
2521],  making  it  unlawful  for  a  contractor  on 
public  works  to  require  or  permit  laborers 
to  work  more  than  eight  hours  in  any  calen- 
dar day,  means  to  allow  or  consent  to;  and  a 
charge  in  an  information  that  a  defendant 
permitted  its  laborers  to  work  more  than  the 
prescribed  number  of  hours,  may  properly  be 
regarded  as  the  legal  equivalent  of  an  alle- 
gation that  such  work  was  done  with  its 
knowledge  and  consent,  and,  if  so,  there  was 
intentional  violation  of  the  law  by  the  de- 
fendant United  States  v.  San  Francisco 
Bridge  Go.  (U.  S.)  88  Fed.  891,  893. 

The  word  "permit"  is  more  positive  than 
the  word  "allow"  or  "suffer,"  denoting  a  de- 
cided assent,  either  definition  of  the  word 
including  knowledge  of  what  is  to  be  done 
under  the  permission,  and  intention  that 
what  is  done  is  what  ia  to  be  done;    and 


hence  entry  of  a  saloon  by  a  bartender  at  a 
time  when  the  sale  of  liquor  is  forbidden 
without  the  proprietor's  knowledge,  and 
against  his  orders,  does  not  render  the  pro- 
prietor liable,  under  Acts  1895,  p.  248,  |  3, 
forbidding  him  to  permit  any  person  except 
members  of  his  family  to  enter  at  such  times. 
Wilson  V.  State,  46  N.  E.  1050^  1051,  19  Ind. 
App.  889. 

As  used  in  Rev.  St  S  1835,  p.  260,  pro- 
viding that  to  permit  a  prisoner  to  escape 
shall  render  a  sheriff  liable,  etc.,  "permit" 
should  be  construed  to  mean  voluntarily  or 
negligently  permit  Warberton  v.  Woods,  6 
Mo.  8. 

"Permit"  is  defined  by  Webster  as  mean- 
ing to  allow  or  suffer,  and  he  says  that  "per- 
mit" is  the  most  positive  of  the  terms,  and 
denotes  a  decided  assent;  and  hence  an  in- 
struction that  a  city  was  liable  if  it  permit- 
ted the  sidewalk  to  remain  out  of  repair  was 
not  objectionable  as  making  the  city  liable 
without  actual  or  constructive  notice  of  the 
defect  since  to  permit  a  walk  to  remain  out 
of  repair  means  that  the  dty  assented  to  its 
so  remaining  with  knowledge  of  its  condition. 
City  of  Chicago  v.  Steams,  106  111.  554,  558. 

"Permitted,"  as  used  in  a  statement  that. 
If  a  person  permits  his  property  to  be  held 
out  as  the  property  of  a  firm  and  as  form- 
ing part  of  the  foundation  on  which  it  rests, 
the  property  may  be  held  for  the  debts  of  the 
firm,  is  used  in  the  sense  of  "allowed,"  "suf- 
fered," or  "acquiesced  in,"  and  implies  the 
knowledge  on  the  part  of  the  person  of  such 
representation.  Thomas  Adams  &  Co.  v.  Al- 
bert, 84  N.  Y.  Supp.  328,  330,  87  Hun,  471. 

'^he  word  'permlf  is  defined  thus:  To 
grant  permission,  liberty,  or  leave;  to  allow; 
to  suffer;  to  tolerate;  to  empower;  to  li- 
cense; to  authorize."  So  that  to  authorize 
the  forfeiture  of  land  used  as  entrance  to  an 
illicit  distillery,  the  owner  must  have  known 
of  such  use.  Gregory  v.  United  States  (U. 
S.)  10  Fed.  Cas.  1195,  1197. 

Permission  implies  leave,  license,  or  con- 
sent; so  that  under  a  complaint  charging  cer- 
tain election  judges  with  permitting  certain 
things  to  be  done  which  should  not  have  been 
done,  the  complaint  should  also  charge  that 
such  acts  were  done  with  the  knowledge  and 
consent  of  the  Judges.  Ball  v.  Campbell,  59 
Pac.  559,  560,  6  Idaho,  754. 

As  ordinarily  used,  the  word  "permit" 
includes  the  element  of  assent  When  used 
in  a  statute  to  describe  an  action  made  penal, 
it  must  be  held  to  include  that  element  un- 
less there  be  something  in  the  context  clearly 
indicating  the  contrary.  Under  Gen.  Laws, 
1885,  c.  147,  as  amended  by  Gen.  Laws  1891, 
c  104,  providing  (section  12):  "Any  register- 
ed pharmacist  or  other  person,  who  shall 
permit  the  compounding  or  dispensing  of  pre- 
scriptions, or  the  vending  of  drugs,  medicines 
or  poisons  in  his  store  or  place  of  buainesa 
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except  under  the  supervision  of  a  registered 
pharmacist,  or  by  a  registered  assistant," 
shall  be  liable,  etc.,  the  owner  of  a  drug  store 
is  not  liable  for  a  sale  by  one  In  his  employ, 
not  a  registered  pharmacist  or  assistant, 
made  without  his  knowledge  or  assent,  and 
contrary  to  his  express  instructions  to  such 
employe  not  to  sell  any  drugs  or  poisons  or 
prepare  any  prescriptions.  State  y.  Robin- 
son, 55  Minn.  168,  171,  56  N.  W.  594. 

Power  to  eonsont  implied* 

The  word  ••permitted,"  as  used  In  a  coy- 
enant  that  defendant  had  not  done  or  per^ 
mitted  to  be  done  any  certain  acts,  does  not 
include  assenting  to  an  act  which  the  cov- 
enantor could  not  prevent  Hobson  t.  Mid- 
dleton,  13  Bng.  Com.  Law,  175,  179. 

Buffer  fynonTmonfl. 

The  word  ••permitted,"  as  employed  in 
Bankr.  Act  July  1,  1898,  c.  541,  |  8a,  subd. 
1,  80  Stat  546  [U.  S.  Comp.  St  1901,  p.  3422], 
providing  that  an  act  of  bankruptcy  shall 
consist  in  having  permitted  property  to  be  re- 
moved or  concealed,  is  by  no  means  synony- 
mous with  "suffered,"  in  subdivision  3  of  the 
same  section.  One  does  not  permit  a  remov- 
al of  the  property,  within  the  meaning  of 
the  former  provision,  who  has  neither  power 
nor  right  to  prevent  it  In  re  Wilmington 
Hosiery  Co.  (U.  S.)  120  Fed.  180,  184. 

WiUf  vl  aot  impUecL 

The  word  "permit"  means  •to  allow;  to 
grant  leave  or  liberty  to,  by  express  consent; 
to  allow  by  silent  consent  or  by  not  prohib- 
iting." Webst.  Diet  In  one  sense,  there- 
fore, a  man  may  be  said  to  permit  that 
which  he  has  the  power  to  prevent  but  does 
not  prevent  His  permission  may  result 
from  mere  passiveness  or  inertness,  and 
where,  in  an  action  under  a  statute  providing 
that  where  any  live  stock  is  killed  or  injured 
by  a  railroad  company  at  a  point  where  the 
company  has  the,  right  to  fence  its  track 
against  cattle  running  at  large,  and  has  not 
done  so,  unless  the  injury  complained  of  is 
occasioned  by  the  willful  act  of  the  owner  or 
his  agent  an  agreed  statement  of  facts 
showing  that  the  animal  killed  was  running 
at  large  by  the  permission  of  the  owner  does 
not  show  that  the  injury  caused  was  occa- 
sioned by  the  willful  act  of  the  owner.  Stew- 
art V.  Burlington  &  M.  B.  Co.,  32  Iowa,  561, 
563. 

PERMISSIVE  WASTE. 

Permissive  waste  implies  acts  of  omis- 
sion, as  suffering  buildings  to  fall  for  want 
of  ordinary  repairs,  or  lands  to  deteriorate 
from  neglect  Willey  v.  Lara  way,  25  Atl. 
436,  437,  64  Vt  559  (citing  Bl.  Oomm.  281). 

Permissive  waste  implies  negligence, 
which  may  consist  either  of  acquiescence  or 
assent  in  the  acts  of  stiaugers,  or  failure  to 


prevent  such  acts,  or  to  do  that  which  is  In- 
cumbent upon  the  party  in  possession,  as 
matter  of  good  husbandry.  The  very  essence 
of  liability  for  permissive  waste  must  be 
negligence.  The  most  ordinary  kind  of  per- 
missive waste  is  suffering  buildings  to  fall 
into  decay  from  neglect  Where  a  lessee, 
who  covenants  to  surrender  the  premises  at 
the  expiration  of  a  term  In  good  condition, 
promptly  invokes  the  aid  of  the  courts  in 
endeavoring  to  prevent  a  partial  destruction 
of  the  premises  by  municipal  authorities,  he 
is  not  liable  for  injuries  to  the  premises. 
Beekman  v.  Van  Dolsen,  68  Hun,  487,  490^ 
18  N.  Y.  Supp.  376,  377. 

Permissive  waste  consists  in  the  negli- 
gent or  willful  omission  to  do  what  is  re- 
quired to  prevent  an  injury  to  demised  prem- 
ises, as  to  suffer  the  demised  premises  or  a 
part  thereof  to  go  to  decay  for  want  of  re- 
pairs. Regan  v.  Luthy,  11  N.  Y.  Supp.  709, 
710,  16  Daly,  413;  Eysaman  v.  Small,  15  N. 
Y.  Supp.  288.  289,  61  Hun,  618;  White  v. 
Wagner  (Md.)  4  Har.  &  J.  878,  891,  7  Am. 
Dec  674. 


PERPETRATION. 

2  Rev.  St  1876,  12,  providing  that  if 
any  person  of  sound  mind  shall,  with  pre- 
meditated malice  or  in  the  "perpetration  of 
burglary,"  kill  any  human  being,  such  per- 
son shall  be  deemed  guilty  of  murder  in  the 
first  degree,  includes  the  act  of  a  person  who 
had  burglariously  broken  and  entered  a 
house,  and  while  yet  in  the  house  shot  and 
killed  a  watchman.  It  cannot  be  contended 
that  the  burglary  had  been  consummated  as 
soon  as  the  burglarious  entry  had  been  made, 
and  that  the  homicide  was  committed  there- 
after, and  not  in  perpetration  of  the  bur- 
glary.   Bissot  V.  State,  53  Ind.  408,  413. 

PERPETBATOR. 

A  railroad,  the  death  of  an  employ^  of 
which  is  caused  by  the  act  of  a  co-employd, 
is  the  "perpetrator"  of  such  act,  within  Re- 
vision, S  4111,  providing  that,  when  a  wrong- 
ful act  produces  death,  the  perpetrator  shall 
be  civilly  liable  for  the  injury.  Philo  v.  Illi- 
nois Cent  R.  Co.,  33  Iowa,  47,  49. 

The  word  "perpetrator,"  in  Revision,  f 
4111,  providing  that,  where  a  wrongful  act 
produces  death,  the  perpetrator  is  civilly  lia- 
ble for  the  injury,  etc.,  does  not  operate  to 
limit  the  remedy  fl^ven  by  the  statute  to  that 
for  damages  resulting  from  criminal  acts 
only.  Donaldson  v.  Mississippi  &  M.  R.  Go^ 
18  Iowa,  280,  286,  87  Am.  Dec.  891. 

PERPETUAL 

"Perpetual"  is  defined  by  Webster,  as 
follows:  "Never  ceasing;  continuing  forever 
in  future  time;  destined  to  be  eternal;  as  % 
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perpetual  coveiiant,  a  perpetual  fltatuta  (2) 
Continuiiig  or  continued  without  intermis- 
8lon;  uninterrupted,  as  a  perpetual  stream, 
the  perpetual  action  of  the  heart  and  arter- 
ies.'*   Scanlan  t.  Grawshaw,  6  Mo.  App.  887, 


PCRPETUAIi  DC JXJHOTIOH. 

An  injunction  granted  upon  the  final  trial 
Is  called  a  "perpetual  injunction."  Biggins  y. 
Thompson,  71  S.  W.  14^  16,  96  Tex.  154. 

The  words  ''perpetual  injunction,"  In  a 
decree  enjoining  the  violation  of  a  patent 
right,  mean  onlj  for  the  life  of  the  patent, 
which  must  be  determined  by  the  statute  and 
all  the  facts  of  the  case,  and  not  merely  by 
the  terms  of  the  grant  in  the  patent  De 
Florez  t.  Raynolds  (U.  S.)  8  Fed.  484.  488. 


PERPETUAIi  INTEREST. 

A  perpetual  interest  has  a  duration  equal 
to  that  of  the  property.  Giy.  Code  GaL  1903, 
f  691;  Rev.  Ck)des  N.  D.  1899,  |  8290;  Giy. 
Gode  S.  D.  1908,  |  206;  Giy.  Code  Mont  1895, 
11112. 

PERPETUAI.  I.EA8B. 

The  term  "perpetual  lease  can  only 
mean  one  for  years,  wherein  the  lessee  has 
the  covenant  of  the  lessor  for  perpetuat  *^ 
newals.  Such  a  covenant  does  not  offend  the 
rule  against  perpetuities,  provided  its  entire 
control  is  in  the  hands  of  a  person  who  has 
a  vested  interest  under  the  lease.  Edwards 
v.  Noel,  88  Mo.  App.  484,  44a 

PERPETirAIi  XiIEH* 

"Perpetual  lien,"  as  used  in  a  statute  de- 
claring taxes  to  be  a  perpetual  lien  is  to  be 
taken  as  meaning  a  primary  lien,  overriding 
all  others,  and  not  as  continuing  delinquent 
taxes  in  force  against  real  estate  after  the 
statute  has  barred  a  right  of  action  thereon. 
DGette  v.  Sheldon,  44  N.  W.  80,  82,  27  Neb. 
829. 


PERPETUAI.  8UOOE88ZOH. 

The  term  "perpetual  succession,"  as  osed 
in  a  statute  giving  a  certain  company  per- 
petual succession,  was  intended  merely  to 
give  the  company  continuous  succession  so 
long  as  it  continued  in  existence,  and  not  to 
define  its  duration.  State  ex  rel.  Walker  v. 
Payne,  31  S.  W.  797,  798,  129  Mo.  468,  38  L. 
R.  A.  576;  Scanlan  v.  Grawshaw,  6  Mo.  App. 
337,  341.  ^ 

"Perpetual"  is  frequently  used  in  the 
sense  of  "continuous"  or  "uninterrupted"  by 
eminent  writers  and  speakers.  That  another 
meaning  of  indefinite  duration  is  also  legiti- 


mate  is  equally  clear,  and  one  or  the  other 
may  be  adopted  according  to  the  context  or 
the  subject-matter.  The  words  "perpetual 
succession,"  used  in  the  charter  of  a  private 
corporation,  would  naturally  mean,  if  un- 
restricted by  other  terms,  an  indefinite  dura- 
tion. Fairchild  y.  Masonic  Hall  Ass'n,  71 
Mo.  526,  58a 

PEBPETUAIXY. 

Where  a  railroad  conveyed  land  in  fee 
as  part  consideration,  imposed  a  condition  for 
making  and  maintaining  fences,  which  was 
to  be  "perpetually  binding  on  the  owners  of 
the  land,"  such  condition  will  be  construed 
to  be  an  obligation  on  the  grantee  only  during 
the  time  he  was  the  owner  of  the  land;  the 
condition  being  one  which  runs  with  the  land, 
and  one  assumed  by  an  assignee  of  such  gran- 
tee upon  a  subsequent  sale  of  the  land.  Hick- 
ey  V.  Lake  Shore  &  M.  S.  Ry.  Go.,  86  N.  B. 
672,  675,  51  Ohio  St  40,  28  L.  B.  A.  896,  46 
Am.  St  Rep.  545. 

PERPETUITY. 

A  perpetuity  is  a  limitation  of  property 
which  renders  it  inalienable  beyond  the  pe- 
riod allowed  by  law.  That  period  is  a  life  or 
lives  in  being  and  21  years  more,  with  a  frac- 
tion of  a  year  added  for  the  term  of  gestation 
in  cases  of  posthumous  birth.  Ould  v.  Wash- 
ington Hospital  for  Foundlings,  95  U.  S.  803, 
2\2,  24  L.  Ed.  450;  Duggan  v.  Slocum  (U. 
S.)  92  Fed.  806,  808,  84  G.  G.  A.  676;  Pulitzer 
V.  LiviDfcston,  86  Atl.  635,  637,  89  Me.  359; 
In  re  Johiiston's  Estate,  89  Atl.  879,  880,  185 
Pa.  179,  64  Am.  St  Rep.  621;  Hart  v.  Sey- 
mour, 85  N.  E.  2/6,  250,  147  IlL  598. 

Perpetuity  is  denned  to  be  a  limitation 
taking  the  subject  theirK)f  out  of  commerce 
for  a  longer  period  of  time  than  a  life  or  lives 
in  being  and  21  years  beyond,  and,  in  case 
of  a  posthumous  child,  a  few  nH)nths  more. 
Bouv.  Law  Diet  Gilbert  defines  it  to  be  such 
a  limitation  of  property  as  renders  it  inalien- 
able beyond  the  period  allowed  by  law  Gil- 
bert, Uses  (by  Sugd.)  260,  and  note.  Wa^o 
y.  Gummings,  45  111.  421,  427. 

A  perpetuity  is  a  limitation  taking  the 
subject  thereof  out  of  commerce  for  a  lon- 
ger period  than  a  life  or  lives  in  being  and 
21  years  and  9  months  thereafter.  Lunt  v. 
Lunt,  108  111.  807,  8ia 

A  perpetuity  is  a  limitation  taking  the 
subject-matter  of  the  perpetuity  out  of  com- 
merce for  a  period  of  time  greater  than  a  life 
or  lives  in  being  and  21  years  thereafter.  If 
by  any  possibility  a  devise  violates  the  rule 
against  perpetuity,  it  cannot  stand.  If  there 
is  any  possibility  that  a  violation  of  this 
rule  can  happen,  then  the  devise  must  be 
held  void.  Bigelow  v.  Gady,  48  N.  E  974, 
975, 171  111.  229,  68  Am.  St  Rep.  230. 
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••Perpetuity**  is  a  word  applied  to  at- 
tempts to  Invest  monej  or  restrict  the  aliena- 
tion  of  land  in  such  a  way  as  to  forever  re- 
tain it  for  tbe  benefit  or  tbe  enjoyment  of 
persons  of  a  particular  line  of  descendants. 
Whitney  T.  Dodge,  88  Pac.  68d,  638,  106  Cal. 
192. 

A  perpetuity  Is  any  limitation  or  condi- 
tion which  may  (not  will,  or  must)  take  away 
or  suspend  the  absolute  power  of  alienation 
for  a  period  beyond  the  continuance  of  lives 
in  being.  The  absolute  power  of  alienation 
is  equivalent  to  the  power  of  conveying  an 
absolute  fee.  In  re  Walkerly's  Estate,  108 
Cal.  647,  41  Pac.  772,  49  Am.  St  Rep.  97. 
This  is  but  a  paraphrase  of  Civ.  Code,  §  716, 
declaring  void  in  its  creation  "every  future 
interest  which  by  any  possibility  may  sus- 
pend th^  absolute  power  of  alienation,*'  etc. 
The  statute  does  not  permit  us  to  wait  and 
see  whether  events  may  not  so  transpire  that 
in  fact  no  perpetuity  results;  but  if,  under 
the  terms  of  the  deed  or  will  creating  the 
trust,  when  properly  construed,  the  instru- 
ment by  any  possibility  may  suspend  the 
absolute  power  of  alienation  beyond  a  con- 
tinuance of  lives  in  being,  the  instrument, 
whether  a  deed  or  will,  is  void,  and  no  trust 
Is  created,  nor  any  estate  vested  in  the  trus- 
tee. In  re  Steele's  Estate,  67  Pac.  664,  666, 
124  CaL  638. 

**A  perpetuity  Is  a  future  limitation, 
whether  executory  or  by  way  of  remainder, 
and  of  real  or  personal  property,  which  1b  not 
to  vest  until  after  the  expiration  of,  or  will 
not  necessarily  vest  within,  the  period  fixed 
by  and  prescribed  by  law  for  the  creation  of 
future  interests,  and  which  is  not  destructible 
by  the  persons  for  the  time  entitled  to  the 
property,  subject  to  the  future  limitations, 
except  with  the  concurrence  of  the  individual 
interested  under  that  limitation."  Franklin  v. 
Armfleld,  84  Tenn.  (2  Sneed)  305,  354  (quoting 
Lewis,  Perp.  164);  Appeal  of  Mifflin,  16  AtL 
525,  526,  121  Pa.  205,  1  L.  R.  A.  453,  6  Am. 
St  Rep.  781;  Phillips  v.  Harrow,  93  Iowa, 
92,  106,  61  N.  W.  434,  43& 

The  original  meaning  of  a  perpetuity  Is 
an  infclienable  indestructible  interest  The 
secondary  meaning  is  an  interest  which  will 
not  vest  till  a  remote  period.  When  the  rule 
against  perpetuities  is  spoken  of,  the  latter 
is  the  meaning  which  is  attached  to  .the  word 
**perpetuity."  Webster  v.  Morris,  28  N.  W. 
353,  859,  66  Wis.  866,  67  Am.  Rep.  27a 

A  perpetuity  Is  "such  a  limitation  of 
property  as  renders  it  inalienable  beyond  the 
period  allowed  by  law."  2  Bouv.  Law  Diet 
826.  Under  Code,  S  1920,  providing  that 
"every  disposition  of  property  is  void  which 
suspends  the  absolute  power  of  controlling 
the  same  for  a  longer  period  than  during  the 
lives  of  persons  then  In  being  and  for  21 
years  thereafter,"  the  lease  of  a  railroad  for 
a  term  of  999  years,  with  a  certain  rent,  is 


not  prohibited;  there  being  no  provision  there- 
in precluding  the  lessor  from  disposing  of 
the  fee  title  to  the  property,  or  limiting  the 
lessee  from  selling  and  assigning  the  lease. 
By  uniting  in  a  conveyance,  the  lessor  and 
lessee  may  freely  and  without  restraint  con^ 
vey  both  the  fee  and  the  leasehold  interest 
Todhunter  v.  D.,  M.,  I.  &  M.  R.  Co.,  12  N. 
W.  267,  268,  58  Iowa,  205. 

A  perpetuity  may  be  defined  to  be  such 
a  limitation  of  property  as  will  render  it  In- 
alienable for  a  life  or  lives  in  being  and  21 
years  beyond.  Barbee  v.  Jacksonville  &  A. 
Plank  Road  Co.,  6  Fla.  262,  268.  A  perpetu- 
ity will  no  more  be  tolerable  when  it  is  cov- 
ered by  a  trust  than  when  it  displays  itself 
undisguised  in  the  settlement  of  a  legal  es- 
tate; and  courts  of  equity  will  not  permit 
limitations  of  future  equitable  interests  to 
transcend  the  limits  assigned  for  the  limita- 
tion of  similar  legal  interests  or  executory 
devises  and  shifting  and  springing  uses  at 
law.  Trusts  for  accumulation  must  be  strict- 
ly confined  within  the  limits  of  the  rule 
against  perpetuities.  Howe  v.  Hodge,  88  N. 
B.  1088,  1088,  152  111.  252. 

"Perpetuities  are  grants  of  property 
wherein  the  vesting  of  an  estate  Is  post- 
poned." Ingraham  v.  Ingraham,  48  N.  B. 
561,  566,  169  111.  432. 

"Perpetuity"  is  the  condition  of  an  estate 
when  rendered  perpetual  or  for  any  time 
inalienable  by  the  acts  of  its  proprietor. 
Malben  v.  Bobe,  6  Fla.  381,  897. 

Perpetuities  are  defined  to  be  grants  of 
property  wherein  the  vesting  of  an  estate 
or  interest  is  unlawfully  postponed ;  and  an- 
other definition  is  as  follows:  Any  limita- 
tion tending  to  take  the  subject  of  it  out  of 
commerce  for  a  longer  period  than  a  life  or 
lives  in  being  and  21  years  beyond.  Flanner 
V.  Fellows  (111.)  68  N.  B.  1057,  1058,  206  III 
186. 

A  "perpetuity"  may,  with  greater  propri- 
ety, be  defined  to  be  a  future  limitation  re- 
straining the  owner  of  the  estate  from  alien- 
ing the  fee  simple  of  the  property,  discharged 
of  such  future  use  or  estate,  before  the  event 
is  determined  or  the  period  arrived  when 
such  future  use  or  estate  is  to  arise.  If  that 
event  or  period  be  within  the  bounds  pre- 
scribed by  law,  It  is  not  a  perpetuity.  Ste- 
vens V.  Annex  Realty  Co.,  78  S.  W.  506,  607, 
178  Mo.  611  (citing  Sanders,  Uses  and  Trusts, 
203). 

"Perpetuity"  is  a  word  applied  to  at- 
tempts to  Invest  money  or  restrict  the  aliena- 
tion of  land  in  such  way  as  forever  to  retain 
it  for  the  benefit  or  in  the  enjoyment  of  the 
persons  of  a  particular  line  of  descendants. 
Whitney  v.  Dodge,  105  Cal.  192,  200,  88  Pac. 
686. 

The  rule  against  perpetuities  Is  said  to 
be  one  of  the  wisest  Inventions  of  the  com- 


PERPETUITY 


5321 


PEBQUISITB 


mon  law.  It  was  devised  to  prevent  the  per- 
petual entailment  of  estates,  and  to  give 
them  over  to  free  conveyance.  Troutman  v. 
De  Boissiere  Odd  Fellows'  Orphans*  Home 
and  Industrial  School,  71  Pac  286,  292,  66 
Kan.  1. 

The  oommon-law  rale  as  to  perpetuities 
respecting  personal  property  is  in  force  In 
Wisconsin.  The  power  of  alienation  of  real- 
ty is  not  suspended  where  there  are  living 
parties,  however  numerous,  who  have  united- 
ly the  entire  ownership,  and  may  presently 
lawfully  Join  in  an  absolute  conveyance  of 
the  same.  Becker  v.  Chester,  91  N.  W.  87, 
115  Wis.  90. 

The  word  '•perpetuity,"  in  Const  art  13, 
I  4,  declaring  that  perpetuities  are  contrary 
to  the  genius  of  a  free  state,  refers  only  to 
estates;  and  hence  an  act  of  incorporation 
cannot  be  invalid  as  a  perpetuity.  Barbee 
V.  Jacksonville  &  A.  Plank  Road  Co.,  6  Fla. 
262,268. 

Perpetual  trait  for  oluiritaUe  use. 

"A  perpetual  trust  for  a  charitable  use 
is  not  condemned  by  the  law  against  perpe- 
tuitiea"  Abend  v.  Endowment  Fund  Com'rs, 
50  N.  B.  1052,  1053,  174  IlL  96. 

In  general,  the  rule  of  perpetuities  does 
not  apply  to  devises  for  charitable  purposes. 
Phillips  V.  Harrow,  93  Iowa,  92,  106,  61  N. 
W.  434,  43a 

The  rule  against  '•perpetuities  is  inap- 
plicable to  charitable  gifts,  and  it  has  been 
always  so  recognized.  A  gift  or  conveyance, 
forever  Inalienable,  though  to  take  Immedi- 
ate effect,  is  generally  a  perpetuity ;  yet  the 
rule  has  never  been  applied  when  the  bene- 
ficiary la  a  charity,  and  a  direct  gift  for  the 
support  of  the  pastor  of  a  certain  church, 
while  It  la  a  perpetuity  as  to  time,  yet  since 
it  Is  a  charitable  gift  is  not  affected  by  the 
rule  against  perpetuities.  Farmers'  &  Mer- 
chants' Bank  v.  Robinson,  70  S.  W.  872,  873, 
96  Mo.  App.  885. 

A  gift  to  a  charitable  use,  with  a  direc- 
tion that  no  part  thereof  should  at  any  time 
be  alienated,  does  not  create  a  perpetuity  in 
the  sense  forbidden  by  law,  but  only  a  per- 
petuity allowed  by  law  and  equity  in  cases 
of  charitable  trusts.  Mills  v.  Davison,  35  Atl. 
1072,  1078,  54  N.  J.  Bq.  659,  35  L.  R.  A.  118; 
56  Am.  St  Rep.  594. 

The  meaning  which  the  law  annexes  to 
the  term  ••perpetuity"  is  that  of  an  estate 
tall  so  settled  that  It  cannot  be  undone  or 
made  void,  as  when,  if  all  parties  who  have 
an  Interest  join,  they  cannot  bar  or  pass  the 
estate;  but  If,  by  a  concurrence  of  all  hav- 
ing the  estate  tall,  it  may  be  barred,  it  is 
Bot  a  perpetuity.  In  obedience  to  the  decla- 
ration In  the  Bill  of  Rights  and  an  injunc- 
tion in  the  Constitution,  the  Legislature  of 
1784  abolished  entails,  giving  aa  a  reason 


that  they  tended  to  raise  the  wealth  and  im- 
portance of  particular  families  and  to  give 
them  an  undue  Influence  in  a  republic  This 
shows  plainly  that  they  designed  to  prevent 
the  accumulation  of  individual  wealth,  and 
did  not  contemplate  the  possibility  of  any 
evil  likely  to  arise  from  the  establishment 
of  a  permanent  fund  for  charitable  uses,  and 
the  probable  effect  of  this  was  the  reverse 
of  what  they  meant  to  guard  against  as  it 
promised  to  Increase  the  equality  of  the  re- 
public. It  would  afford  the  means  of  instruc- 
tion to  those  who  could  not  otherwise  pro- 
cure them.  It  would  diffuse  knowledge  and 
morality  among  the  class  of  society  which 
stands  most  in  need  of  them,  and  by  render- 
ing them  useful  and  efficient  members  add 
to  the  strength  and  happiness  of  the  com- 
munity. Assuredly,  then,  property  applied  to 
those  ends  never  entered  into  the  common- 
law  Idea  of  perpetuity.  Griffin  v.  Qraham, 
8  N.  C.  96,  130,  9  Am.  Dec.  619. 

Charities  are  not  prohibited  by  the  pro- 
visions of  Olv.  Code,  H  715,  772,  prohibiting 
perpetuities.  In  re  Hinckley's  Estate,  58  Cal. 
457,  475. 

The  word  ••perpetuity"  has  a  technical 
signlflcatlon,  denoting  the  period  of  time  be- 
yond which  a  future  Interest  cannot  vest  ''It 
may  be  defined  to  be  a  future  limitation,  re- 
straining the  owner  of  the  estate  from  alien- 
ing the  fee  of  the  property,  discharged  of 
such  future  use  or  estate,  before  the  event 
Is  determined  or  the  period  arrived  when 
such  future  use  or  estate  is  to  arise.  If  that 
event  or  period  be  within  the  bounds  pre- 
scribed by  law,  It  la  not  a  perpetuity."  If 
a  gift  be  to  charity  and  then  over  to  an  indi- 
vidual, or  to  an  individual  and  then  over  to 
charity,  the  rule  Is  effective,  and  has  perfect 
application;  but  a  gift  to  charity  and  then 
over  to  charity  forms  the  exception,  and  this 
is  sustained  upon  the  reasoning  that  as  one 
charitable  use  may  be  made  perpetual,  speak- 
ing in  a  general  and  natural  sense,  the  gift 
to  two  In  succession  can  be  of  no  longer  du- 
r&tlon  or  greater  evil.  The  property  is  taken 
out  of  commerce,  and  goes  instantly  Into  per- 
petual servitude  to  charity.  A  charitable 
trust  for  the  maintenance  of  public  schools 
in  a  city  la  not  Invalid,  as  against*  the  rule 
of  perpetuities,  because  the  will  provides  for 
the  appointment  of  trustees  15  years  after 
testator's  death;  the  property  In  the  mean- 
time being  given  In  trust  to  the  executors. 
In  re  John's  Will,  47  Pac.  841,  847,  80  Or. 
494,  86  L.  R.  A.  242. 

PERQUISITE. 

••Perquisite"  means  something  gained  by 
a  place  or  office  beyond  the  regular  salary  or 
fee.  Wren  v.  Luzerne  County,  9  Pa.  Co.  Ct 
R.  22,  24,  6  Kulp,  87,  89  (citing  Webst  Diet). 

In  Bouvler's  Law  Dictionary,  after  giv- 
ing the  meaning  of  ••perquisites"  in  Its  most 


PERQUISITE 


6322 


PERSON 


extended  sense,  It  is  defined:  ''In  a  more 
limited  sense  it  means  something  gained  by 
a  place  or  ofilce  beyond  tbe  regular  salary  or 
fee" — ^and  was  used  in  such  sense  In  Ck>nst 
art  4,  S  S7,  proyldlng  for  the  compensation 
of  clerks  of  court  in  the  city  of  Baltimore* 
and  directing  that  they  shall  be  entitled  "to 
no  other  perquisites  or  compensation."  Yan^ 
sant  ▼.  State,  63  AU.  711,  714,  96  Md.  110. 

The  idea  of  a  •'perquisite  of  office,"  in 
the  sense  of  a  fee  or  allowance  for  services 
beyond  the  ordinary  salary  or  settled  wages, 
has  no  pltice  in  our  legislation,  but  seems  to 
be  repudiated  by  the  most  necessary  impli- 
cation. Once  to  admit  it  is  to  open  a  wldq 
door  for  imposition  and  corruption,  Web9ter 
tells  us  that  the  common  acceptation  of  the 
word  in  America  is  a  fee  to  an  officer  for  a 
specific  service  in  lieu  of  an  annual  salary; 
but  he  also  gives  the  other  sense,  in  which 
it  is  elsewhere  used.  Thus,  the  inspector  of 
flour  cannot  take  draft  flour  as  a  perquisite 
of  office,  though  a  custom  to  do  so  may  have 
existed  longer  than  the  memory  of  any  liv- 
ing man.  Since  the  statutes  show  the  com- 
mencement of  the  inspection  of  fiour  in  Vir- 
ginia, and  this  period  is  within  the  limita- 
tions prescribed  for  the  commencement  of  tit 
custom,  the  custom  is  bad.  Delaplane  v, 
Crenshaw  (Va.)  15  Grat  457,  46a 

A  notice  that  live  animals  are  baggage- 
men's "perquisites,"  posted  in  a  railway  sta- 
tion, does  not  mean  that  the  company  will 
assume  no  responsibility  in  the  shipment  of 
a  live  animal  as  baggage,  but  Implies  that 
the  company  will  allow  the  baggage  master 
to  take  live  animals  in  the  baggage  room, 
and  that  the  charge  for  so  doing  is  a  per- 
quisite of  the  baggage  master  and  does  not 
go  into  the  coffers  of  the  company.  Cant- 
ling  V.  Hannibal  ft  St  J.  R.  Co.,  54  Mo.  885| 
890,  14  Am.  Rep.  476. 

PERSIST. 

"Persist"  Is  the  correlative  of  -attempjf 
or  "endeavor,"  and  signifies  "hold  on,"  **p€r- 
severe,"  etc  The  word,  in  a  statute  provid- 
ing that  if  an  actual  settler  shall  by  force 
of  arms  of  the  enemies  of  the  United  States 
be  prevented  from  making  such  actual  settle- 
ment, or  be  driven  therefrom,  and  shall  per« 
slst  in  his  endeavors  to  make  such  actual 
settlement,  he  shall  be  entitled  to  have  and 
hold  the  land  in  the  same  manner  as  if  the 
actual  settlement  had  been  made,  means  If 
he  shall  persevere  in  his  efforts  to  make  such 
settlement  Commonwealth  v.  Coxe  (Pa.)  4 
Dall.  170,  202,  203,  1  L.  Ed.  786,  801. 

PERSISTENT. 

"Chronic"  is  defined  as  In  effect  meaning 
"persistent,"  so  that,  as  used  In  a  question 
in  an  application  for  an  insurance  policy  as 


to  whether  applicant  ever  had  chronic  and 
persistent  hoarseness,  the  two  words  were 
intended  in  the  same  sense.  Blumenthal  v. 
Berkshire  Life  Ins.  Co.  (Mich.)  96  N.  W.  17, 
18. 

PERSISTENT  POUOY  HOU>ER. 

The  meaning  of  the  phrase  "persistent 
policy  holder,"  as  the  term  is  used  in  the 
life  insurance  business,  is  not  the  subject 
of  expert  testimony,  but  is  sufficiently  obvi- 
ous, as  meaning  one  who  has  not  defaulted 
in  the  payment  of  his  premiums,  or,  in  other 
words,  has  continued  to  perform  the  duties 
imposed  on  him  by  the  policy.  Fry  v.  Prov- 
ident Sav.  Life  Assur.  Soc  of  New  York 
(Tenn.)  88  S.  W.  116»  12& 


PERSON. 

See  "About  the  Person**:  "Another 
Person";  "Artificial  Persons";  "Blad£ 
Person" ;  "Competent  Person" ;  "Oon^ 
tiguous  Person";  "Credible  Person"; 
"Disorderly  Person";  "Existing  Per- 
son ;"  "From  the  Person" ;  "Infamous 
Persons";  "Natural  Person";  "Pri- 
vate Person";  "Reasonable  Person"; 
"Suitable  Person";  "Suspicious  Per- 
son";  'Third  Person." 

All  persons,  see  "All." 

Any  other  person,  see  "Any  Other." 

Any  person,  see  "Any." 

Body  of,  see  "Body." 

Other  person,  see  "Other." 

Webster  describee  a  "person"  aa  a  liv- 
ing soul,  a  self-conscious  being,  a  morai 
agent;  especially  a  living  human  being,  a 
man,  woman,  or  child,  an  individual  of  the 
human  race.  United  States  t.  Crook  (U.  S.) 
25  Fed.  Cas.  695,  697. 

In  law  the  word  "person"  does  not  sim- 
ply mean  the  visible  body,  for,  if  it  did,  it 
would  apply  equally  to  a  corpse.  It  means 
'a  living  person,  composed  of  body  and  soul. 
Morton  v.  Western  Union  TeL  Co.,  41  S.  B. 
484,  485,  180  N.  a  299. 

"Person,"  as  used  in  a  warranty  of  the 
soundness  of  the  person  of  the  slave,  in- 
cludes the  mind.  The  best  lexicographers 
give  the  word  "person"  as  meaning  the  whole 
man.  It  is  true  that  in  common  parlance  it 
is  frequently  applied  to  the  outward  or  visi- 
ble man,  yet  its  correct  meaning  conveys  the 
idea  of  the  mind  as  fell  as  the  body,  and  it 
is  a  term  used  to  contradistinguish  rational 
from  irrational  creatures,  and,  thus  applied, 
seems  to  refer  peculiarly  to  the  mind. 
Caldwell  v.  Wallace  (Ala.)  4  Stew,  ft  P.  282, 
285. 

"Person"  is  a  broad  term,  and  legally 
includes  not  only  the  physical  body  and  mem- 
bers, but  also  every  bodily  sense  and  per- 
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cional  attribute,  among:  which  is  the  reputa- 
tion a  man  has  acquired.  Johnson  y.  Brad- 
street  Ck>.,  18  8.  E.  250,  251«  87  Ga.  79. 

Oonatn&ed  as  olaim* 

The  word  **person"  In  Bankr.  Act  July 
1,  1898,  c.  541,  S  64,  cl.  5,  30  Stat  6G3  [U. 
S.  CJomp.  St  1001,  p.  3448],  giving  prior- 
ity of  payment  to  any  person  who  by  the 
laws  of  the  United  States  or  of  the  state  Is 
entitled  to  priority,  should  be  construed  to 
mean  "claim."  In  re  Hays,  Foster  &  Ward 
Co.  ru.  S.)  117  Fed.  879.  880. 

Oonftnied  m»  Joint  owners* 

In  Rev.  St  S  1625,  forbidding  under  pen- 
alty the  erecting  or  maintaining  of  any 
seine,  net,  or  trap  in  any  of  the  waters  of 
the  state  or  other  streams,  etc.,  and  declar- 
ing that  such  prohibition  shall  not  apply  to 
waters  wholly  on  the  premises  belonging  to 
such  person  or  persons  using  such  device  or 
contrivances,  "persons"  should  be  construed  J 
to  mean  "Joint  owners."  State  v.  Blount, 
86  Mo.  543,  646. 

Constraed  as  party. 

The  word  ''person"  in  the  law  giving  the 
right  to  any  person  to  obtain  an  appeal,  writ 
of  error,  or  supersedeas,  has  been  construed 
to  mean  "party,"  and.  In  order  to  entitle  any 
person  to  appeal  from  a  Judgment,  he  must 
be  a  party  to  the  cause,  and  ag^eved  by 
the  Judgment  Culpeper  Ck>unty  Sup'rs  v. 
Gorrell,  20  Qrat  484,  519. 

Civ.  Code,  S  606,  reads:  "No  person 
shall  testify  for  himself  In  chief  in  an  or- 
dinary action  after  Introducing  other  testi- 
mony for  himself  in  chief."  The  word  "per- 
son," as  used  In  this  section,  la  manifestly 
synonymous  with  "party  to  the  action." 
The  whole  section  Indicates  and  refers  to 
what  a  party  may  not  do — ^as  that  he  shall 
not  testify  for  himself  In  chief  after  intro- 
ducing other  testimony  for  himself  In  chief. 
Western  District  Warehouse  Co.  v.  Hayes, 
97  Ky.  16,  18,  29  S.  W.  738,  789. 

The  word  "person,"  as  used  in  the  stat- 
ute that  any  person  aggrieved  by  a  Judgment 
of  any  Justice  of  the  quorum  or  of  the  peace 
may  appeal,  etc..  Is  one  that  may  be  of 
larger  significance  than  the  word  "party"  as 
used  In  a  later  act,  but  it  certainly  Includes 
a  party.  The  two  words.  In  conunon  dis- 
course, are  used  often  synonymously,  and 
hence  the  change  from  "person"  to  "party" 
does  not  so  change  the  statute  that  one  of 
several  defendants  will  not  be  authorized  to 
appeal  where  the  rest  refuse  to  Join.  Ex 
parte  Bogatsky,  32  South.  727,  728,  134  Ala. 
384. 

^The  term  "person"  Includes  every  liv- 
ing human  being,  and  in  Code,  8  401,  provid- 
ing that  when  any  party  Intends  to  make  or 
oppose  a  motion  In  any  court  of  record,  and 
6  Wds.  ft  P.— 29 


it  shall  be  necessary  for  him  to  have  the  af- 
fidavit of  any  person  who  shall  have  refused 
to  make  the  same,  such  court  may  by  order 
appoint  a  referee  to  take  the  affidavit  or 
deposition  of  such  person,  the  term  "per- 
son" is  held  to  include  a  party.  Cockey  v. 
Hurd  (N.  Y.)  45  How.  Prac.  70,  73. 

Code,  §  57,  providing  that  any  "person 
interested"  in  any  final  order,  sentence,  or 
decree  of  any  probate  court,  and  considering 
himself  injured  thereby,  may  appeal  there- 
from, means  only  persons  who  are  parties  to 
the  proceeding  in  a  court  of  probate,  for  no 
one  can  properly  be  said  to  be  interested  in 
any  final  order  or  decree  made  in  a  proceed- 
ing to  which  he  is  not  a  party.  Witte  Broa 
V.  Clarke,  17  S.  a  313,  323. 

Constrned  in  plural. 

"Person,"  as  used  in  a  municipal  ordi- 
nance requiring  a  certain  estimate  to  con- 
tain the  name  and  place  of  residence  of 
the  person  making  it,  should  be  construed 
to  mean  '^persons"  In  case  more  than  one 
person  Joins  in  making  such  estimate.  Peo- 
ple Croton  Aqueduct  v.  Board  (N.  Y.)  5  Abb. 
Prac  316»  820. 

The  word  "person"  may  be  extended  and 
applied  to  several  persons  or  things  as  well 
as  to  one  person  or  many,  and  vice  versa,  un- 
der the  express  provisions  of  Rev.  St  c.  21, 
S  12.  Commonwealth  v.  Gabbert's  Adm*r,  68 
Ey.  (6  Bush)  438,  446. 

2  Rev.  St  p.  297,  S  27,  suspends  the  run- 
ning of  the  statute  of  limitation  against  any 
person  who  shall  be  out  of  the  state  when 
any  cause  of  action  specified  in  the  statute 
shall  accrue  against  him.  Held,  that  the 
word  "person,"  as  here  used,  should  not  be 
deemed  to  include  "persons,"  so  that  the 
statute  should  read  "person  or  persons,"  In 
the  sense  that  in  the  case  of  Joint  debtors 
both  must  reside  out  of  the  state  the  length 
of  time  required  to  avoid  the  statute.  Den- 
ny V.  Smith,  18  N.  Y.  567,  568. 

The  word  "person"  in  a  statute  provid- 
ing that  if  any  person  or  persons  entitled  to 
any  action  of  trespass,  detinue,  trover,  etc., 
shall  be  within  the  age  of  21  years  at  the 
time  any  such  cause  of  action  accrues,  etc., 
then  such  person  or  persons  shall  be  at 
liberty  to  bring  the  same  actions,  within 
such  time  as  before  limited,  after  their  com- 
ing to  or  being  of  full  age,  must  refer  to 
each  and  every  individual  coming  within  any 
one  of  the  exceptions — to  each  Individual  in- 
fant "Persons"  unquestionably  means  more 
than  one  Individual  falling  within  the  same 
category.  Without  the  use  of  the  singular, 
the  plural,  "persons,"  would,  as  has  been  Ju- 
dicially held,  mean  the  same  thing.  Jordan 
V.  Thornton,  7  Ga.  517,  522. 

By  the  "act  concerning  Revised  Stat- 
utes" (2  Rev.  St  p.  778»  S  11),  the  word  "per- 
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son,"  as  used  In  2  Rev.  St  p.  2©7,  S  27,  de- 
claring "If  at  the  time  when  any  cause  of  ac-. 
tlon  specified  In  such  article  shall  accrue 
against  any  person  he  shall  be  out  of  the 
state,  such  action  may  be  commenced  within 
the  terms  therein  respectively  limited  after 
the  return  of  such  person  into  the  state,"  is 
declared  to  mean  "persons";  so  that  when- 
ever a  cause  of  action  accrues  against  sev- 
eral persons  who  are  absent  from  the  state 
the  period  of  their  absence  shall  not  be 
deemed  any  part  of  the  time  limited  for  the 
commencement  of  the  suit  founded  on  such 
cause  of  action.  In  assumpsit  against  sev- 
eral defendants  It  is  no  answer  to  the  plea 
of  the  statute  of  limitations  that  one  of 
them  within  six  years  from  the  accruing  of 
the  cause  of  action  departed  from  the  state, 
and  continued  absent  until  the  commence- 
ment of  the  suit  All  the  persons  liable  on  a 
joint  contract  must  depart  from  the  state  in 
order  to  arrest  the  running  of  the  statute 
against  the  demand.  The  rule  is  different 
in  actions  for  torts.  There,  the  cause  of  ac- 
tion being  several,  the  plaintiff  can  avail 
himself  of  the  saving  provision  against  any 
party  who  has  resided  out  of  the  state  dur- 
ing the  period  of  limitation.  Brown  v.  Del- 
afield  (N.  Y.)  1  Denio,  445,  447. 

Under  2  Rev.  St  p.  778,  S  11,  providing 
that  when  a  statute  refers  to  any  matter  or 
person  by  words  importing  the  singular  num- 
ber, several  matters  or  persons  shall  be 
deemed  to  be  included,  unless  such  a  con- 
struction would  be  repugnant  to  the  general 
language  implied,  the  word  "person,"  as  used 
in  4  Edmonds'  St  at  Large,  p.  626,  exempt- 
ing from  levy  and  sale  the  necessary  team 
of  any  person  being  a  householder  or  hav- 
ing a  family  for  which  he  provides,  may  be 
construed  to  mean  "persons,"  so  as  to  ex- 
empt a  team  belonging  to  the  partnership. 
Stewart  v.  Brown,  87  N.  Y.  360,  851,  83  Am. 
Dec.  578. 

The  word  ••person"  or  •'persons,**  when 
used  in  the  revenue  act  shall  be  construed 
to  include  male,  female,  corporation,  com- 
pany, firm,  society,  singular  or  plural  num- 
ber. Kurd's  Rev.  St  Ul.  1901,  p.  1494,  c 
120,  S  292,  subd.  11. 

Oonstraed  mm  witness. 

Laws  1840,  c  276,  confers  upon  the  Su- 
preme Court  power  to  take  by  commission 
a  deposition  of  any  witness  who  shall  have 
refused  voluntarily  to  make  his  deposition, 
which  deposition  is  required  for  the  purpose 
of  a  motion.  Code  Proc.  S  401,  subd.  7,  pro- 
vides that  a  referee  may  be  appointed  by 
order  to  take  the  affidavit  of  "any  person" 
to  be  used  upon  a  motion  who  shall  have 
refused  to  make  it  Held,  that  the  word 
"person,"  as  used  in  the  latter  statute,  means 
and  is  synonymous  with  "witness"  as  used 
in  the  former  section,  and  hence  does  not 


apply  to  a  party  to  the  action.    Hodgskln  v- 
Atlantic  &  P.  R.  Co.  (N.  Y.)  3  Daly,  70^  73. 

As  a  partlevlar  Individual. 

"Person,"  as  used  in  Act  1889,  imposing 
a  tax  upon  certain  descriptions  of  personal 
property  owned,  held,  or  possessed  by  any 
person,  persons,  copartnership,  or  unincor^ 
pofated  association  or  company  held  as  ac- 
tive trustee,  agent  attorney  in  fact  or  any 
other  capacity  for  the  use,  benefit  or  advan* 
tage  of  any  other  person,  persons,  copart- 
nership, unincorporated  association,  etc., 
means  a  particular  Individual;  one  who  could 
claim,  in  the  words  of  the  act,  the  use,  ben- 
efit or  advantage  of  the  property;  one  who 
could  enforce  the  trust  in  his  favor.  Prop- 
erty held  for  certain  charitable  and  religious 
objects  is  not  held  for  the  use,  benefit  or 
advantage  of  any  person,  though  the  char- 
itable and  religious  purposes  to  which  the 
property  is  applied  have  relation  to  certain 
classes  of  people.  The  trusts  mentioned  are 
not  trusts  for  particular  persons,  but  for 
particular  objects.  Some  person  may  be  in- 
cidentally benefited,  but  he  is  not  a  person 
entitled  by  law  to  the  use,  benefit  or  ad- 
vantage of  the  trust  or  who  has  by  the  law 
any  beneficial  interest  or  ownership  In  it 
whatever.  The  funds  are  not  held  in  trust 
for  any  person  whomsoever,  but  to  be  ap- 
plied to  the  particular  charities  and  religious 
purposes  mentioned,  in  the  discretion  of  the 
trustees;  so  that  no  person  or  individual  can 
possibly  "be  said  to  have  a  legal  right  or  in- 
terest in  It  whatever.  General  Assembly  T. 
Gratz,  20  Ati.  1041,  1043,  189  Pa.  497. 

Alien. 

The  term  "person"  In  the  fifth  amend- 
ment of  the  United  States  Constitution  is 
broad  enough  to  include  any  and  every  hu- 
man being  within  the  Jurisdiction  of  the  re- 
public. A'  resident  alien  bom,  Is  entitled  to 
the  same  Jurisdiction  under  the  laws  that  a 
citizen  is  entitled  to.  He  owes  obedience  to 
the  laws  of  the  country  in  which  he  is  dom- 
iciled, and,  as  a  consequence,  he  is  entitled 
to  the  equal  protection  of  those  laws.  Wong 
Wing  V.  United  States,  16  Sup.  Ct  977,  983, 
163  U.  S.  228,  41  L.  Bd.  140. 

An  alien  is  a  person  within  the  four- 
teenth amendment  of  the  federal  Constitu- 
tion. In  re  Parrott  (U.  S.)  1  Fed.  481,  511; 
State  V.  Montgomery,  47  Atl.  166, 167,  94  Me. 
192,  80  Am.  St  Rep.  38a 

Army  officer. 

The  word  •'person,**  as  used  In  Rev.  St 
§  5414  [U.  S.  Comp.  St  1901,  p.  3662],  refer- 
ring to  every  person  who,  with  intent  to  de- 
fraud, falsely  makes,  forges,  counterfeits,  or 
alters  an  obligation  or  security  of  the  United 
States,  is  comprehensive  enough  in  its  scope 
to  include  an  army  ofiicer  of  the  United 
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States,  as  well  as  all  other  persons  within 
the  jurisdiction  of  the  United  States,  unless 
he  is  exempted  from  its  operation  by  some 
provision  of  the  Oonstitution  or  some  other 
statute.  Neall  v.  United  States  (U.  S.)  118 
Fed.  609,  700,  56  a  a  A.  81. 

Bodj  of  persons. 

The  word  **person,**  as  used  in  the  nego- 
tiable instruments  act,  includes  a  body  of 
persons,  whether  incorporated  or  not.  Ann. 
Codes  ft  St  Or.  1901,  S  4592;  Negotiable 
Instruments  Law,  N.  D.  1 191 ;  Rev.  Codes  N. 
D.  1899,  S  1060;  Rey.  Laws  Mass.  1902,  p. 
653,  c  73,  S  207;  Code  Supp.  Ya.  1898,  i 
2841a;   Bates'  Ann.  Bt  Ohio  1904»  S  3178. 

Clilld  prematvrely  bora* 

"Person,"  as  used  in  Pub.  St  c.  52,  S  17, 
proTiding  that  an  action  may  be  brought  for 
benefit  of  the  next  of  kin  by  an  administra- 
tor of  a  person  whose  death  was  caused  by 
the  negligence  of  a  town,  etc.,  does  not  In- 
clude a  child  delivered  of  a  mother  between 
four  and  fiye  months  advanced  in  pregnancy 
by  reason  of  her  falling  on  a  defective  high- 
way, whereby  the  birth  of  the  child  was 
caused,  and  which  survived  his  premature 
birth  only  a  few  minutes.  Dietrich'  t.  In- 
habitants of  Northampton,  188  Mass.  1^  16» 
52  Am.  Rep.  422. 

Chinese. 

Chinese  or  Mongolians  residing  within 
the  Jurisdiction  of  the  state  are  "persons" 
within  the  meaning  of  such  term  as  used  in 
the  fourteenth  amendment  to  the  federal 
Constitution.  In  re  Tiburcla  Parrott  (U.  8.) 
1  Fed.  481,  482,  52a 

Colored  person* 

In  the  construction  of  statutes  the  word 
"person"  includes  persons  of  color.  Pen. 
Code  Qa.  1895,  |  2. 

Deeeased  person  or  estate  of  deoeased 
person. 

The  natural  and  obvious  meaning  is  a 
living  human  being,  and  it  was  so  used  in 
Pub.  St  c  11,  S  18,  requiring  the  tax  on  real 
estate  to  be  assessed  on  the  Ist  day  of  May 
to  the  person  who  is  either  the  owner  or  in 
possession;  and  an  assessment  to  a  person 
holding  the  record  title,  but  who  had  died 
before  such  assessment,  was  void.  Sawyer 
V.  Mackie,  21  N.  B.  307,  149  Mass.  269. 

"Person,"  as  used  in  Rev.  St  c  6,  I  27, 
authorizing  the  assessor  to  continue  to  assess 
real  estate  to  the  person  to  whom  it  was  last 
assessed,  although  the  ownership  or  occu- 
pancy has  changed,  unless  previous  notice 
of  such  change  has  been  given,  in  its  natural 
and  obvious  signification  means  a  living  be- 
ing. Morrill  V.  Lovett,  49  Aa  666,  667,  95 
Me.  165,  56  L.  R.  A.  634. 


As  the  estate  of  a  decedent  is  In  law  re- 
garded as  a  person,  a  forgery  committed  after 
the  death  of  the  man  whose  name  purports 
to  be  signed  to  the  instrument  may  be  pros- 
ecuted as  with  the  intent  to  defraud  the  es- 
tate. Billings  V.  State,  107  Ind.  M,  55,  6  N. 
B.  914,  7  N.  B.  763,  57  Am.  Rep.  77. 

The  word  "person"  usually  means  a  nat- 
ural person  or  an  artificial  person — that  is. 
a  corporation — ^but  as  used  in  Acts  1883,  e. 
168,  providing  that  the  Union  Bank  &  Trust 
Company  shall  have  the  right  and  power  to 
accept  and  execute  trusts  which  may  be 
imposed  on  it  with  its  consent  by  any  person 
or  corporation,  whether  the  trust  be  that  of 
guardian,  executor,  trustee,  the  committee 
of  an  estate  of  a  non  compos  mentis,  or  any 
other  trust,  has  a  broader  meaning,  so  as  to 
give  such  corporation  the  power  to  act  as 
the  administrator  of  a  decedent  under  an 
appointment  of  the  county  court  If  the 
word  "person"  be  limited  to  its  exact  mean- 
ing, it  would  follow  that  the  trusts  referred 
to  could  only  be  such  as  are  imposed  by 
some  natural  person  or  by  some  corporation; 
but  when  these  words  are  tried  by  the  con- 
nection in  which  they  are  used,  and  the  il- 
lustrations given  of  them  in  the  statute,  it  is 
seen  that  this  could  not  have  been  the  mean- 
ing, for,  while  a  great  variety  of  trusts  may 
be  created  by  private  individuals  and  also 
by  corporations,  yet  neither  of  them  can  ap- 
point a  guardian  or  committee  from  the  es- 
tate of  a  lunatic.  This  must  be  done  by  the 
chancery  court  or  the  county  court.  Union 
Bank  &  Trust  Co.  v.  Wright  (Tenn.)  58  S. 
W.  755,  757t  52  L.  R.  A.  469. 

Doc* 

The  term  "person"  in  a  statute  providing 
that  any  person  may  kill  a  dog  not  licensed 
or  collared,  is  used  literally,  and  means  a 
human  being,  and  cannot  be  construed  to 
mean  a  dog,  and  therefore  the  statute  can- 
not be  urged  as  a  defense  in  an  action  by 
plaintiff  against  defendant  for  the  killing  of 
plaintiff's  dog  by  defendant's  dog.  Heis- 
rodt  V.  Hackett,  84  Mich.  283,  284,  22  Am. 
Rep.  529. 

Dmcgist. 

The  term  '*penon*'  In  Rev.  St  1889,  (§ 
3890,  3892,  8893,  providing  that  no  person 
shall  sell  spirituous  liquors  without  signing 
an  affidavit  and  bond  not  to  adulterate  the 
same,  includes  druggists  selling  plain  liquor, 
called  for  by  a  physician's  prescription. 
State  V.  Summers,  44  &  W.  797,  798,  142  Mo. 
586. 

ESmployC* 

"Persons,"  as  used  In  Rev.  St  |  1810, 
providing  tliat,  unless  fences  and  cattle 
guards  shall  be  duly  made,  every  railroad 
corporation  owning  or  operating  any  road 
shall  be  liable  for  all  damages  done  to  cattle. 
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borses,  or  other  domestic  animals,  or  persons 
thereon,  occasioned  In  any  manner,  in  whole 
or  in  part,  by  the  want  of  such  fences  and 
cattle  guards,  shall  be  construed  to  include 
the  employes  of  the  company.  Quackenbush 
T.  Wisconsin  &  M.  R.  Co.,  22  N.  W.  519,  62 
Wis.  411. 

"Person,'*  as  used  In  Gen.  St  1865,  c.  63, 
providing  that  a  railroad  corporation  shall 
be  liable  for  all  damages  which  shall  be  sus- 
tained by  any  person  by  reason  of  its  neglect 
to  have  a  bell  placed  on  each  locomotlTe 
engine,  to  be  run  at  least  eighty  rods  from 
the  place  where  the  railroad  shall  cross  any 
public  road  or  street,  and  be  kept  ringing 
until  it  shall  have  crossed  such  road  or  street, 
should  be  construed  to  mean  any  person 
other  than  employes  of  the  railroad.  Roh- 
back  V.  Pacific  R.  R.,  43  Mo.  187.  195. 

Every  owner  of  property. 

The  word  "person,"  as  used  In  the  Penal 
Code,  when  used  to  designate  the  owner  of 
any  property  the  subject  of  any  offense,  In- 
cludes not  only  natural  persons,  but  every 
other  owner  of  property.  Bates'  Ann.  St. 
Ohio  1904.  S  6794;  Rev.  St  Wyo.  1899,  S  5190. 


An  Indian  Is  a  person  within  the  mean- 
ing of  the  statute  decreeing  that  any  person 
who  shall  furnish  Intoxicating  liquors  to  In- 
dians shall  be  punished.  United  States  v. 
Miller  (U.  S.)  105  Fed.  944,  948;  United 
States  V.  Shaw-Mux  (U.  S.)  27  Fed.  Oas. 
1049,  1050. 

An  Indian  la  a  person  within  the  habeas 
corpus  act  describing  applicants  for  the  writ 
as  persons  who  may  be  entitled  thereto. 
United  States  v.  Crook  (U.  S.)  25  Fed.  Gas. 
695,  697. 

Const  Amend.  14,  S  1,  providing  that  all 
persons  born  or  naturalized  in  the  United 
States,  subject  to  the  Jurisdiction  thereof, 
are  citizens  thereof  and  of  the  state  wherein 
they  reside,  does  not  apply  to  Indians  born 
within  the  territorial  limits  of  the  United 
States,  members  of  and  owing  immediate 
allegiance  to  one  of  the  Indian  tribes.  Elk 
V.  Wllkins,  5  Sup.  Ct  41,  45,  112  U.  S.  94,  28 
L.  Ed.  643. 

Infant  or  minor. 

A  "minor"  is  a  person,  within  the  mean- 
ing of  the  latter  word  as  used  in  the  bank- 
ruptcy act  of  1898,  providing  that  any  per- 
son who  owes  debts,  except  a  corporation, 
shall  be  entitled  to  the  benefits  of  the  act  as 
a  voluntary  bankrupt  In  re  Duguid  (U.  S.) 
100  Fed.  274,  276. 

As  used  in  St  1877,  c.  234,  providing  that 
any  person  Injured  by  a  defect  in  a  highway 
shall  within  a  certain  time  give  notice  to 
the  town,  etc,  to  repair  the  same,  and  of 


the  time,  place,  etc.,  of  the  Injury,  such  no- 
tice to  be  a  condition  precedent  to  the  right 
to  maintain  an  action  for  the  injury,  the 
term  "person"  includes  Infants  as  well  as 
adults,  a  sufficient  protection  to  the  rights  of 
Infants  being  furnished  by  a  further  provi- 
sion which  permits  the  notice  in  their  behalf 
to  be  given  by  their  parents,  guardians,  or 
any  other  person.  Madden  y.  City  of  Spring- 
field, 131  Mass.  441,  442. 

"Person"  or  "persons,"  as  used  In  the 
first  statute  of  Wills,  32  Hen.  VIII,  though 
general  words,  did  not  Include  Infants  and 
persons  non  compos.  Beckford  t.  Wade,  17 
Yes.  88,  91« 

ZnliaMtant. 

The  word  "person**  In  a  statute  provid- 
ing that  if  any  person  not  the  owner  is  liv- 
ing on  any  farm  on  the  1st  day  of  April,  and 
refuses  to  be  taxed  for  rent,  etc.  Is  held  to 
mean  "inhabitant  of  the  town."  Mowry  t. 
Blandin,  64  N.  H.  8, 4  Atl.  882,  884. 

Jndge  or  niaglstrate. 

A  Judge  Is  a  "person"  within  Code 
Proc  I  1103,  providing  that  a  writ  of  pro- 
hibition may  be  Issued  to  an  inferior  tri- 
bunal, to  a  corporation,  board,  or  person, 
where  there  is  not  a  plain  and  adequate  rem- 
edy at  law.  North  Bloomfield  Gravel  Mln. 
Co.  V.  Keyser,  58  Cal.  315,  324. 

"Person,"  as  nsed  in  Acts  1890,  No.  29, 
8  3,  punishing  the  offense  of  perjury  com- 
mitted before  a  "person  or  persons,"  includes 
every  magistrate  or  Judge  to  whom  power 
is  given  to  conduct  Judicial  or  other  investi- 
gations. State  Y.  Baker,  24  Atl.  98,  64  Vt 
355. 

"Person,**  as  used  in  New  Code;  9  4579, 
which  makes  it  criminal  for  any  person 
whatever  to  pursue  their  business  or  work  of 
their  ordinary  calling  on  the  Lord's  Day, 
would  include  a  Judge  of  the  superior  court, 
so  as  to  render  a  verdict  received  by  such 
Judge  from  the  Jury  on  the  Sabbath  Day 
illegal  and  a  nullity.  Basa  y.  Irvln,  49  Ga. 
436,  439. 

Nonresident. 

Nonresidents  are  persons  within  tne 
meaning  of  a  general  law  authorizing  any 
number  of  persons  not  less  than  seven  to 
form  a  corporation  to  construct  a  railroad. 
Central  R.  Co.  of  New  Jersey  v.  Pennsyl- 
vania R.  R.  Co.,  81  N.  J.  Eq.  (4  Stew.)  475, 
480,  483. 

New  York  City  Charter  (Laws  1897,  c 
378,  §  936)  providing  that  any  tax  for  per- 
sonal property  on  any  person  or  corporation 
in  the  city  of  New  York  which  is  in  default 
may  be  recovered  by  an  action  in  any  court 
of  record  in  the  state,  only  applies  to  ducb 
persons  or  corporations  as  are  residents  of 
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the  city,  und  does  not  apply  to  a  nonreBi- 
dent.  City  of  New  York  v.  McLean,  63  N.  B. 
880,  381,  170  N.  Y.  874. 

Officer  of  oerporatlost  ae— etatioa,  or 
'  ftevskip. 


'Tersona,"  as  used  in  the  bankruptcy  act 
shall  include  corporations,  except  where 
otherwise  specified,  and  officers,  partnerships, 
and  women,  and  when  used  with  reference 
to  the  commission  of  acts  which  are  forbid- 
den shall  include  persons  who  are  partici- 
pants in  the  forbidden  acts,  and  the  agents, 
officers,  and  members  of  the  board  of  di- 
rectors or  trustees,  or  other  similar  con- 
trolling bodies  of  corporations.  U.  S.  Comp. 
St  1901,  p.  3419. 

The  president,  vice  president,  secretary, 
general  superintendent,  or  other  principal 
officer  of  any  such  partnership,  association, 
or  corporation  as  is  named  in  section  1  of 
the  act  proYiding  that  no  person,  partner- 
ship, or  corporation  carrying  on  any  trade 
or  business  shall  require  as  a  condition  of 
employment  the  surrender  of  any  right  of 
citizenship,  who  may  direct  or  be  a  party 
to  the  Tiolation  of  the  proylsions  thereof, 
shall  be  taken  and  deemed  as  "persons" 
within  the  meaning  thereof,  and  shall  be  lia- 
ble in  all  courts  and  places  for  a  violation 
by  such  partnership  or  corporation  of  the 
provisions  thereof  Gen.  8t  Minn.  1894,  8 
6968. 

Owner. 

St  1845,  c.  117,  providing  that  "any  per- 
son who  shall  take,  carry  away,  or  remove 
Any  stones,  gravel  or  sand  from  any  of  the 
beaches  in  the  town  of  Chelsea,"  applies  as 
well  to  the  owner  of  the  land  as  to  anj 
other  person.  The  object  of  the  statute  wat 
to  protect  the  beach  and  the  natural  embank- 
ments from  being  broken  up.  If  the  removal 
of  sand  was  done  by  the  owner,  the  damage 
would  be  as  great  as  if  done  by  a  stranger; 
hence  the  term  "any  person"  in  the  statute 
applies  as  well  to  the  owner  as  to  any  other 
person.  Ck>mmonwealth  ▼.  Tewksbury,  52 
Mass.  (11  Mete.)  55,  5& 

Partnerslilp,  firm,  oompany,  society, 
joint-sTook  oompany,  or  assoeia^ 
tion. 

**Person,"  as  used  in  St  1893,  c.  443, 
providing  that  no  person,  association,  or 
union  that  has  adopted  a  trade-mark  may 
file  therewith  a  certificate  specifying  the 
name  or  names  of  the  person,  association,  or 
union  so  filing.  Includes  a  partnership  firm. 
Commonwealth  v.  Rozen,  57  N.  E.  223,  224, 
176  Mass.  129. 

*Tersons,"  within  the  meaning  of  a 
statute  exempting  to  persons  not  constit- 
uents of  the  family  all  tools,  apparatus,  or 
books  belonging  to  any  trade  or  profession. 
Includes    a    partnership.      St    Louis    Type 


Foundry  v.  International  Live  Stock,  Print- 
ing &  Pub.  Co..  12  S.  W.  842,  74  Tex.  651, 
15  Am.  St  Rep.  870. 

A  business  copartnership  or. firm  is  not 
in  law  considered  a  "person,"  and  it  can- 
not^ maintain  an  action,  but  must  sue  in  the 
name  of  its  Individual  members  on  contracts 
made  in  the  firm  name  or  on  other  liabili- 
ties due  the  firm.  Lasater  v.  First  Nat  Bank 
(Tex.)  72  S.  W.  1054,  1055. 

Act  May  8,  1876,  authorizing  an  action 
of  trespass  against  any  person  or  corpora- 
tion knowingly  mining  coal  on  the  lands  of 
another,  is  to  be  construed  to  Include  a  lim- 
ited partnership.  Such  a  partnership  Is  an 
artificial  person,  and  hence  within  the  stat- 
ute. Oak  Ridge  Coal  Co.  v.  Bogers,  108  Pa. 
147,  151. 

By  express  statutory  provisions  in  many 
of  the  states  the  word  '*per8on"  is  declared 
to  Include,  firm,  company,  partnership,  so- 
ciety, Joint  stock  company,  or  association. 
See  Ann.  Codes  ft  Sts.  Or.  1901,  S  2099;  Code 
W.  Va.  1899,  p.  198,  c.  29,  §  45;  Bates'  Ann. 
St  Ohio  1904,  S8  2730,  4427-12;  U.  S.  Comp. 
St  1901,  pp.  8,  2040,  3202,  3419;  Ballinger's 
Ann.  Codes  &  St.  Wash.  1897,  §Sf  3361,  1658, 
826.  3365;  Rev.  St  Utah  1898,  S§  2498.  2505, 
1762,  4053;  Rev.  Codes  N.  D.  1899,  8  1176; 
Rev.  St  Tex.  1895,  art  5064;  Gen.  St  Minn. 
1894.  §S  1511,  2264,  2187,  6842.  subd.  13; 
Ann.  St  Ind.  T.  1899.  §  4900;  V.  S.  1894.  355; 
Rev.  St.  Mo.  1899.  Sf§  9123,  10,104,  5647;  Civ. 
Code  Ala.  1896,  §  3906,  subd.  5;  Pub.  St.  R.  I. 
1882.  p.  77,  c.  24,  §  5;  Civ.  Code  S.  C.  1902, 
§  265;  Rev.  Laws  Mass.  1902,  p.  917,  c.  106, 
I  8:  Gen.  St.  Conn.  1902,  §  1;  Gen.  St  Kan. 
1901,  §§  6650,  5997;  Kurd's  Rev.  St.  111.  1901, 
p.  1494,  c.  120,  f  292,  subd.  11;  Ky.  St  1903, 
§  457,  Cobbey*s  Ann.  St  Neb.  1903,  8  11,512; 
Rev.  St.  Okl.  1903,  8  2701;  Pen.  Code  Idaho 
1901,  8  4544;  Laws  N.  Y.  1892.  c.  677.  §  5; 
Rev.  Codes  N.  D.  1899,  88  7727,  7728;  Pen. 
Code  S.  D.  1903,  88  822,  823. 

PrlTato  oorporation* 

The  word  "person,"  as  a  general  rule,  is 
held  to  Include  corporatlona  Cary  v.  Marston 
(N.  T.)  56  Barb.  27,  29;  People  v.  Utica  Ins. 
Co.  (N.  Y.)  15  Johns.  358,  381,  382,  8  Am. 
Dec.  243;  State  of  Indiana  v.  Woram  (N. 
Y.)  6  Hill,  33,  38,  40  Am.  Dec.  378;  People 
r.  May  (N.  Y.)  27  Barb.  238;  Brown  v.  City 
of  New  York.  66  N.  Y.  385,  388;  Wallace  v. 
City  of  New  York  (N.  Y.)  18  How.  Prac. 
169,  173;  United  States  Telegraph  Co.  v. 
Western  Union  Telegraph  Co.  (N.  Y.)  56 
Barb.  46,  53;  People  v.  Dederick,  55  N.  B. 
927.  928,  161  N.  Y.  195;  People  v.  Rector 
of  Trinity  Church,  22  N.  Y.  44,  57;  Schar- 
mann  &  Sons  v.  De  Palo,  72  N.  Y.  S.  1008, 
1009,  66  App.  Div.  29;  La  Farge  v.  Exchange 
Fire  Ins.  Co.,  22  N.  Y.  352;  Barth  v.  Backus^ 
35  N^  E.  425,  428,  140  N.  Y.  230,  23  L.  R.  A. 
47,  37  Am.  St  Rep.  545;    Meech  v.  Stoner, 
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19  N.  Y.  26»  28;  G.  B.  Sherin  Special  Agency 
V.  Seaman,  63  N.  T.  S.  407,  408,  49  App.  Div. 
33;  Duval  County  v.  Charleston  Lumber  & 
Mfg.  Co.  (Fla.)  33  South.  531,  532,  60  L.  R. 

A.  549;  City  of  Los  Angeles  y.  Leayis,  51 
Pac.  34,  119  Cal.  164;  Douglass  v.  Pacific 
Mall  S.  S.  Co.,  4  CaL  304.  306;  City  of  Pas- 
adena ▼.  Stlmson,  27  Pac  604,  606,  91  Cal. 
238;  County  of  Fresno  t.  Fowler  Switch 
Canal  Co.,  9  Pac.  309,  310,  68  Cal.  359;  Peo- 
ple V.  Riverside,  5  Pac.  350,  66  Cal.  288; 
Chapman  v.  Brewer,  62  N.  W.  820,  322,  43 
Neb.  890,  47  Am.  St  Rep.  779;  First  Nat 
Bank  v.  Huntington  Distilling  Co.,  41  W.  Va. 
530,  535,  23  S.  E.  792,  56  Am.  St  Rep.  878; 
South  Bend  Toy  Mfg.  Co.  v.  Pierre  Fire 
&  Marine  Ins.  Co.,  4  S.  D.  173,  183,  56  N. 
W.  98,  100;  Greenwich  Ins.  Co.  v.  Carroll 
(U.  S.)  125  Fed.  121,  129;  Central  Trust  Co. 
V.  Western  N.  C.  Ry.  Co.  (U.  S.)  89  Fed.  24, 
31;  Turnbull  v.  Prentiss  Lumber  Co.,  55 
Mich.  387,  393,  21  N.  W.  375;  People  v.  Fer- 
guson, 78  N.  W.  334,  335,  119  Mich.  373; 
McGarry  v.  NickUn,  110  Ala.  559,  566,  17 
South.  726,  55  Am.  St  Rep.  40;  Planters'  and 
Merchants'  Bank  of  Mobile  v.  Andrews  (Ala.) 
8  Port  404,  426;  In  re  Gulf  Brewing  Co. 
(Pa.)  8  Montg.  Co.  Law  Rep'r,  93;  Hermits 
of  St  Augustine  v.  Philadelphia  County  (Pa.) 
4  Clark,  120,  123,  Brightly,  N.  P.  116,  118; 
Trustees  St  Michael's  Church  v.  Same  (Pa.) 
4  Clark,  150,  163,  Brightly,  N.  P.  121,  124; 
In  re  Road  in  Lancaster  dtj,  68  Pa.  (18  P. 
F.  Smith)  896,  399;  North  Missouri  R.  Co. 
V.  Akers,  4  Kan.  453,  470,  96  Am.  Dec.  183; 
Blue  Earth  County  v.  St  Paul  ft  S.  0.  R. 
Co.,  28  Minn.  503,  607,  11  N.  W.  73;  Baker 
V.  Kelley,  11  Minn.  480,  485  (GIL  358,  363); 
Dickie  V.  Boston  ft  Albany  R.  R.  Co.,  131 
Mass.  516,  517;  Enterprise  Brewing  Co.  v. 
Grimes,  53  N.  B.  855,  857,  173  Mass.  252; 
Aldrlch  V.  B.  W.  Blatchford  ft  Co.,  56  N.  B. 
700,  175  Mass.  869;  Dobbins  v.  West  End 
St  Ry.  Co.,  47  N.  B.  428,  429,  168  Mass. 
656;  Dickie  v.  Boston  ft  A.  R.,  131  Mass. 
616;  Proprietors  of  Jeffries  Neck  Pasture  v. 
Inhabitants  of  Ipswich,  153  Mass.  42,  26  N. 

B.  239;  Louisville  &  N.  R.  Co.  v.  (Common- 
wealth, 64  Ky.  (1  Bush)  250,  253;  Segnitz 
V.  Garden  City  Banking  ft  Trust  Co.,  83  N. 
W.  827,  329,  107  Wis.  171,  50  L.  R.  A.  327, 
81  Am.  St  Rep.  830  (citing  Chippewa  Valley 
ft  S.  R.  Co.  V.  Chicago,  St  P.,  M.  ft  O.  R. 
CJo.,  75  Wis.  224,  253,  44  N.  W.  17,  6  L.  R. 
A«  601,  note;  Fadness  v.  Braunborg,  73  Wis. 
257,  279,  41  N.  W.  84;  Larson  v.  Aultman  ft 
Taylor  Co.,  86  Wis.  281,  286,  66  N.  W.  915, 
39  Am.  St  Rep.  893);  State  v.  Portage  City 
Water  Co.,  83  N.  W.  697,  700,  107  Wis.  441; 
Fisher  v.  Horicon  Iron  ft  Mfg.  CJo.,  10  Wis. 
351,  855;  Wales  v.  City  of  Muscatine,  4  Iowa, 
302,  307;  Aldrlch  v.  Paine,  76  N.  W.  812, 
816,  106  Iowa,  461;  Union  Pac.  Ry.  Ck).  v. 
De  Busk,  20  Pac.  752,  757,  12  Colo.  294,  8 
L.  R.  A.  350,  13  Am.  St  Rep.  221;  Heints 
V.  Mueller,  49  N.  B.  293,  296,  19  Ind.  App. 
240;   White  v.  State,  69  Ind.  273,  280;    Al- 


bany Mut  Bldg.  Ass'n  v.  City  of  Laramie, 

65  Pac.  1011,  1019,  10  Wyo.  54;  In  re  Oregon 
Bulletin  Publishing  ft  Printing  Co.  (U.  S.)  18 
Fed.  Cas.  770,  773;  Fleming  v.  Texas  Loan 
Agency,  27  S.  W.  126,  127,  87  Tex.  238^  26 
L.  R.  A.  250  (citing  Southwestern  R.  Co.  v. 
Paulk,  24  Ga.  356);  Bartee  v.  Houston  ft 
T.  C.  Ry.  Co.,  36  Tex.  648,  649;  Fagan  v. 
Boyle  Ice  Machine  Co.,  65  Tex.  324,  331; 
Norris  v.  State,  25  Ohio  St  217,  218,  18  Am. 
Rep.  291;  Society  for  the  Propagation  of  the 
Gospel  V.  New  Haven,  21  U.  S.  (8  Wheat) 
464,  489,  5  L.  Ed.  662;  Beaston  v.  Farmer's 
Bank  of  Delaware,  37  U.  S.  (12  Pet)  102, 
133,  9  L.  Ed.  1017;  Cincinnati  Gas  Light  ft 
Coke  Co.  V.  Avondale,  43  Ohio  St  257,  268, 

1  N.  B.  527,  531;  Craflford  v.  Warwick  Coun- 
ty Sup'rs,  12  S.  B.  147,  148,  87  Va.  110,  10 
L.  R.  A.  129;  City  of  Springville  v.  Fullmer, 
27  Pac.  577,  7  Utah,  450;   Doane  ▼.  Clinton, 

2  Utah,  417,  420;  Deringer's  Adm'r  v.  Der* 
inger's  Adm'r  (Del.)  6  Houst  64^  82;  Jones 
▼.  Green,  41  Ark.  363;  Sbultz  v.  Sutter,  3 
Mo.  App.  137,  140;  City  of  St  Louis  v.  Rog- 

;  ers,  7  Mo.  19,  21;  State  v.  Seattle  Gas  ft 
I  Electric  Ck>.,  68  Pac.  946,  28  Wash.  488; 
I  Slosser  v.  Salt  River  Valley  Canal  Co.  (Ariz.) 

66  Pac  832,  836;  Mclntire  v.  Preston,  10  111. 
(5  Gilman)  48,  63,  48  Am.  Dec.  321;  Blair 
V.  Worley,  2  Ul.  (1  Scam.)  178,  180  (citing 
Betts  V.  Menard,  1  111.  [Breese]  395);  Boyd 
V.  Croydon  Ry.  Co.,  4  Blng.  N.  C.  669,  672; 
Chase  v.  American  Steamboat  Co.,  10  R.  I. 
79,  84.  And  the  statutes  of  nearly  all  the 
states  expressly  provide  that  the  word  *'per- 
son"  shall  include  corporations.  See  U.  S. 
Comp.  St  1901,  pp.  3589,  3,  8202,  8419;  V. 
S.  1894,  21;  Gen.  St  Kan.  1901,  I  7342,  subd. 
18,  and  sections  5997,  6650;  Code  Iowa  1897, 
8  48,  subd.  13;  0>bbey's  Ann.  St  Neb.  1903, 
S  2382;  Rev.  St  Utah  1898,  S  4053,  subd.  7, 
and  sections  1762,  2498;  Rev.  St  Okl.  1903, 
§S  2701,  2794;  Homer's  Rev.  St  Ind.  1901. 
8S  1899,  1285;  Pen.  Code  Tex.  1895,  art  24; 
Pen.  Code  Idaho  1901,  8  4544;  Ballinger's 
Ann.  Ck>des  ft  St  Wash.  1897,  88  ^786,  6786, 
3365.  826,  3361;  Laws  N.  Y.  1892,  c.  677,  8  5; 
Pen.  Code  S.  D.  1903,  88  822,  823;  Rev.  Codes 
1899,  N.  D.  88  5121,  7727,  7728,  1176;  Civ. 
Code  S.  D.  1903,  8  2455;  Gen.  St  Minn.  1894, 
8  6842,  subd.  13,  and  section  255,  subd.  11, 
and  section  2264;  Pen.  Code  Ariz.  1901,  par. 
7,  subd.  20;  Code  Miss.  1892,  8  1512;  Ann. 
Codes  ft  Sts.  Or.  1901,  8  2186;  Civ.  Ck)de 
Ala.  1896,  8  1;  Gen.  St  Conn.  1902,  8  1; 
Hurd's  Rev.  St  111.  1901,  p.  1719,  c.  131,  8 
1,  subd.  6;  CJode  Civ.  Proc.  CaL  1903,  8  17; 
Civ.  CJode  Cal.  1903,  8  14;  Pol.  Code  Mont 
1895,  8  16;  Code  Civ.  Proc.  Mont  1896,  8 
3463;  Civ.  Code  Mont  1895,  8  4662;  Pub. 
Gen.  Laws  Md.  1888,  p.  1021,  art  67,  8  4. 
and  page  3,  art  1,  8  12;  Pub.  St  N.  H.  1901, 
p.  63,  c  2,  8  9;  Ck>mp.  Laws  Mich.  1897,  8 
50,  subd.  12;  Ck>mp.  Laws  Nev.  1900,  8  2749; 
Rev.  St  Me.  1883,  p.  69,  c.  1.  8  6,  subd.  13; 
Rev.  Laws  Mass.  1902,  p.  917,  c.  106,  8  8,  and 
page  89,  c.  9»  8  5,  subd.  16;   MiUs'  Ann«  St 
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Cola  1891,  I  4185,  cL  8;  Rer.  Code  Del. 
1883,  c  6,  §  1,  subd.  10;  Rev.  St  Fla.  1892, 
S  1;  Bey.  St  Mo.  1899,  §S  5647,  10104;  Comp. 
Laws  N.  M.  1887,  §  2900;  Code  Va.  1887,  S 
5;  Code  W.  Va.  1899,  p.  133,  c.  13,  S  17; 
Rev.  St  Wis.  1898^  SS  4972,  4971;  Civ.  Code 
a  C.  1902,  S  265;  Code  N.  C.  1883,  fi  3765, 
subd.  6;  Rev.  St  Wyo.  1899,  (  2724;  Pub. 
St  R.  I.  1882,  p.  77,  c.  24,  I  5;  Bates'  Ann. 
St  Ohio  1904,  IS  4427-12,  4947,  and  section 
1536-907;  Shannon's  Code  Tenn.  1896,  S  62; 
Rev.  St  Tex.  1895.  art  3270;  Ky.  St  1903, 
S  457.  Contra,  see  B.  &  T.  Turnpike  Co.  v. 
Crowther,  1  Atl.  279,  284^  63  Md.  558,  571; 
Frostburg  Mut  BIdg.  Ass'n  v.  Lowdermilk, 
50  Md.  175, 177, 179;  Philadelphia  Sav.  Fund 
Soc.  V.  Tard,  9  Pa.  (9  Barr)  359,  861;  School 
Directors  of  Carlisle  Borough  v.  Carlisle 
Bank  (Pa.)  8  Watts,  289,  291  (cited  and  ap- 
proved Appeal  of  Fox,  4  Atl.  149,  152,  112 
Pa.  337);  Coddington  v.  Havens'  Ex'rs,  8  N. 
J.  Eq.  (4  Halst)  590,  592;  Steel  Bdge  Stamp- 
ing &  Retinning  0>b  v.  Manchester  Sav. 
Bank,  39  N.  B.  1021,  1022,  163  Mass.  252; 
Commonwealth  v.  Phoenix  Bank,  52  Mass. 
(11  Mete.)  129,  149,  151;  Blair  v.  Worley, 
2  111.  (1  Scam.)  178,  180;  Betts  v.  Menard, 
1  111.  (Breese)  395,  398;  Stuart  v.  Greenbrier 
County,  16  W.  Va.  95,  103;  Keeler  v.  Daw- 
son, 73  Mich.  600,  602,  41  N.  W.  700,  701; 
Ingate  v.  La  Commissione  Del  Lloyd  Austria- 
CO.,  4  O.  B.  703,  706,  708;  Olcott  v.  Tioga 
R.  Co.,  20  N.  T.  210,  222,  75  Am.  Dec.  393; 
Faulkner  v.  Delaware  A  R.  Canal  Co.  (M. 
Y.)  1  Denio,  441,  448;  Clarke  v.  Bank  of 
Mississippi,  10  Ark.  516,  523,  525,  52  Am. 
Dec  248. 

The  rule  above  laid  down  has  also  been 
applied  to  acts  relating  to  attachments  in 
which  the  word  "person"  occurs.  See  South 
Carolina  R.  Co.  v.  McDonald,  5  Ga.  531,  535; 
Bushel  y.  Commonwealth  Ins.  Co.  (Pa.)  15 
Serg.  &  R.  173,  177;  Knox  v.  Protection  Ins. 
Co.,  9  0)nn.  430,  434,  25  Am.  Dec.  83;  Bray 
V.  Town  of  Wallingford,  20  Conn.  416,  4ia 
To  acts  relating  to  taxation  and  revenue. 
See  Western  Union  Tel.  Co.  v.  City  of  Rich- 
mond (Va.)  26  Grat  1,  20;  Miller's  Ex'r  v. 
Commonwealth  (Va.)  27  Grat  110,  114;  Brit- 
ish Commercial  Life  Ins.  Co.  v.  Commission- 
ers of  Taxes  and  Assessments,  ^40  N.  Y.  (1 
Keyes)  303,  305;  People  v.  Commissioners  of 
Taxes  of  City  of  New  York,  23  N.  Y.  242, 
243,  22  How.  Prac.  143,  147;  Ohio  Farmers' 
Ins.  Co.  V.  Hard,  52  N.  B.  635,  637,  59  Ohio 
St  248;  Chicago  &  N.  W.  Ry.  Co.  v.  Bllson, 
71  N.  W.  324.  325.  113  Mich.  30;  Union  Ca- 
nal  Co.  V.  Dauphin  County  (Pa.)  3  Brewst 
124,  127;  Philadelphia  Sav.  Fund  Soc.  v. 
Yard,  9  Pa.  (9  Barr)  359,  361;  Chapman  ▼. 
First  Nat  Bank,  47  N.  E.  54.  56,  56  Ohio  St 
310;  Civ.  Code  Ala.  1896.  §  3906,  subd.  5; 
Ann.  St  Ind.  T.  1899,  §  4900;  Gen.  St  Minn. 
1894,  S  1511;  Rev.  St  Mo.  1899,  S  9123;  Rev. 
St  Utah  1898.  §  2506;  Ballinger's  Ann.  Codes 
Sc  St  Wash.  1897,  S  1658;  Rev.  St  Tex.  1895, 
art  5064;   V.  S.  1894,  355;  U.  a  Comp.  St 


1901,  p.  2040;  Bates'  Ann.  St  Ohio,  fi  2730; 
Code  W.  Va.  1899,  p.  198,  c.  29,  §  45;  Hurd's 
Rev.  St  111.  1901,  p.  1494,  c.  120.  S  292,  subd. 
11.  (Jontra,  see  Appeal  of  Hunter  (Pa.)  10 
Atl.  429,  433;  Nashua  Sav.  Bank  v.  City  of 
Nashua,  46  N.  H.  389,  391;  School  Directors 
V.  Carlisle  Bank  (Pa.)  8  Watts,  289,  291.  To 
usury  laws.  See  Bank  of  Alexandria  v.  Man- 
deviUe  (U.  S.)  2  Fed.  Cas.  607,  608;  Lumber- 
man's Bank  v.  Bearce,  41  Me.  505,  507; 
Strlbbling  v.  Bank  of  Valley  (Va.)  5  Rand. 
132,  141;  Commercial  Bank  v.  Nolan.  8  Miss. 
(7  How.)  508,  522.  And  to  laws  relating  to 
crimes,  and  the  punishment  thereof,  and  pen- 
alties. See  Stewart  v.  Waterloo  Turn  Ve- 
rein,  32  N.  W.  275,  276,  71  Iowa,  226.  60  Am. 
Rep.  786;  State  v.  Baston  Social  Literary  & 
Musical  Club,  20  Atl.  783,  784,  73  Md.  97, 
10  L.  R.  A.  64;  People  v.  Brunell  (N.  Y.)  48 
How.  Prac.  435,  447;  Van  Home  v.  State,  5 
Ark.  (5  Pike)  349,  351;  Comp.  Laws  Mich. 
1897,  8  11748;  Ann.  St  Ind.  T.  1899,  S  1298; 
Rev.  St  Me.  1883,  p.  911,  c.  124,  8  48;  Pen. 
Code  Cal.  1903,  8  7;  Pen.  Code  Mont  1895, 
8  7;  Gen.  St  Minn.  1894,  8  2187;  Rev.  St 
Okl.  1903.  88  2700,  5146;  Rev.  St  Utah  1898, 
8  4459;  Cr.  Code  S.  C.  1902,  8  630;  Rev.  St 
Wyo.  1899,  8  2287;  Cobbey's  Ann.  St  Neb. 
1903,  8  11512;  Ann.  Codes  &  St  Or.  1901,  8 
2099;  Bates'  Ann.  St  Ohio  1904,  8  8721;  State 
V.  Baltimore  &  O.  R.  Co.,  15  W.  Va.  362,  388, 
389.  36  Am.  Rep.  803.  But  in  the  following 
cases  it  has  been  held,  in  construing  criminal 
and  penal  statutes,  that  the  word  "person." 
as  used  therein,  was  not  to  be  held  to  include 
corporations.  See  Paragon  Paper  Co.  v. 
State.  49  N.  B.  600.  603,  19  Ind.  App.  314; 
State  V.  Ohio  &  M.  R.  Co.,  23  Ind.  362,  363; 
Studebaker  Bros.  Mfg.  Co.  v.  Morden,  64  N. 
D.  594,  159  Ind.  173;  Southern  Indiana  Loan 
A  Savings  Inst  v.  Doyle,  59  N.  B.  179,  180, 
26  Ind.  App.  102;  State  v.  Cincinnati  Ferti- 
lizer Co.,  24  Ohio  St  611,  614;  People  v. 
Duke,  44  N.  Y.  Supp.  336,  338,  19  Misc.  Rep. 
292;  Inhabitants  of  Wiscasset  v.  Trendy, 
12  Me.  (3  Fairf.)  204,  207. 

The  word  "person,"  as  used  in  acts  re- 
lating to  the  formation  of  corporations,  has 
been  held  not  to  include  the  word  "corpora- 
tion." See  Factors*  &  Traders'  Ins.  Co.  v. 
New  Harbor  Protection  Co.,  37  La.  Ann.  233, 
238;  Denny  Hotel  Co.  v.  Schram,  32  Pac. 
1002,  1003,  6  Wash.  134,  36  Am.  St  Rep.  130. 
And  in  an  act  which  provides  that  "no  per- 
son" unauthorized  by  law  shall  subscribe  to 
or  become  a  member  of  any  association  or 
proprietor  of  any  bank  or  fund  for  the  pur- 
pose of  issuing  notes,  receiving  deposits,  or 
transacting  any  other  business  which  incor- 
porated banks  may  do.  the  word  "person" 
means  corporations  and  bodies  politic  as  well 
as  individuals.  People  v.  Utica  Ins.  Co.  (N. 
Y.)  15  Johns.  358,  388,  893,  8  Am.  Dec  243. 

"Person"  is  a  generic  word  of  compre- 
hensive nature,  embracing  natural  and  arti> 
flcial  persons,  such  as  corporations.    But  to 
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say  that  a  description  of  the  specific  class  of 
artlfidal  persons  known  as  corporations  shall 
embrace  all  persons,  both  natural  and  artifi- 
cial, would  be  to  reverse  the  rule  and  the 
reason  on  which  It  Is  founded.  Goddard  y. 
Chicago  &  N.  W.  Ry.  Co.,  66  N.  HI  1066,  1067, 
202  111.  362. 

Code  Civ.  Proc.  S  160,  provides  that  a 
plaintiff  who  has  an  office  for  the  transac- 
tion of  business  In  person  within  New  York 
City  is  a  resident  A  foreign  corporation  is 
not  a  person.  Norton  v.  Doherty,  69  Mass. 
(3  Gray)  872,  873,  63  Am.  Dec  758. 

A  corporation  la  a  person  within  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  providing  that  no  state 
shall  deny  to  any  person  the  equal  protection 
of  the  law&  Dugger  v.  Mechanics'  &  Traders' 
Ins.  Co.,  32  S.  W.  5,  6,  95  Tenn.  245,  28  L.  R. 
A.  796;  Insurance  Co.  v.  New  Orleans  (U.  S.) 
13  Fed.  Cas.  67;  Home  Intf.  Co.  v.  State  of 
New  York,  10  Sup.  Ct  593,  597,  134  U.  8. 
594,  33  L.  Ed.  1025;  Singer  Mfg.  Co.  v.  Wright 
(U.  S.)  33  Fed.  121,  124;  County  of  Santa 
Clara  v.  Southern  Pac.  R.  Co.  (U.  S.)  18  Fed. 
385,  404;  County  of  San  Mateo  v.  Southern 
Pac.  R.  Co.  (U.  S.)  13  Fed.  722,  757;  Johnson 
V.  Goodyear  MIn.  Co.,  59  Paa  304,  305,  127 
Cal.  4,  47  L.  R.  A.  338,  78  Am.  St  Rep.  17.  \ 
Contra,  Central  Paa  R.  Co.  t.  State  Board  j 
of  Equalization,  60  CaL  35,  60. 

A  corporation  is  a  person  within  the 
meaning  of  the  constitutional  provision  de- 
claring that  no  person  shall  be  deprived  of 
his  property  without  due  process  of  law. 
Rochester  &  C.  Turnpike  Road  Co.  v.  Joel,  58 
N.  Y.  Supp.  346,  347,  41  App.  Dlv.  43  (citing 
Minneapolis  ft  St  L.  R.  Co.  v.  Beckwith,  129 
U.  S.  26,  9  Sup.  Ct  207,  32  L.  Ed.  585);  Har- 
bison V.  Knoxville  Iron  Co.,  53  S.  W.  955, 
957,  103  Tenn.  421,  56  L.  R.  A.  316,  76  Am. 
.St  Rep.  682;  Dayton  Coal  &  Iron  Co.  v.  Bar- 
ton, 53  S.  W.  970,  971,  103  Tenn.  604;  Gulf, 
C.  &  S.  F.  R.  Ca  V.  Ellis,  165  U.  S.  150, 
154;  North  British  ft  Mercantile  Ins.  Co.  v. 
Craig.  62  S.  W.  155,  157,  106  Tenn.  621;  Mis- 
souri Pac.  Ry.  Co.  v.  Mackey,  8  Sup.  Ct  llGl, 
1163,  127  U.  S.  205,  32  L.  Ed.  107;  County  of 
San  Mateo  v.  Southern  Pac.  R.  Co.,  13  Fed. 
722,  757 ;  Charlotte,  C.  ft  A.  R.  Co.  v.  Gibbes, 
12  Sup.  Ct  255,  256,  142  U.  S.  386,  35  L.  Ed. 
1051.  Contra,  see  Insurance  Co.  v.  New  Or- 
leans (U.  S.)  13  Fed.  Cas.  67,  68;  State  v. 
Brown  ft  Sharpe  Mfg.  Co.,  25  Atl.  246,  248,  18 
R.  I.  16,  17  L.  R.  A.  856. 

The  term  "person,"  as  used  in  the  at- 
tachment act,  providing  the  summoning  as 
garnishees  of  persons  whom  the  creditor  shall 
designate,  while  sufficiently  broad  and  com- 
prehensive to  charge  as  garnishees  all  per- 
sons who  have  any  property,  estates,  or  ef- 
fects of  the  debtor,  yet  various  considerations 
of  public  policy  may  Intervene,  in  the  light 
of  which  it  is  assiuned  that  the  Legislature ; 
Intended  a  much  more  restricted  application  j 


of  the  statute  than  the  language  used  would 
import  Accordingly  it  has  long  been  held 
that  no  person  deriving  his  authority  from 
the  law,  and  obliged  to  execute  it  according 
to  the  rules  of  the  law,  can  be  charged  as 
garnishee  with  respect  to  any  money  or  prop- 
erty held  by  him  by  this  authority.  Un- 
der this  principle,  executors,  administrators, 
guardians,  trustees,  municipal  corporations, 
assignees  in  bankruptcy,  and  various  other 
persons  and  officers  cannot  be  charged  as  gar- 
nishees. As  to  railroad  companies,  the  op- 
eration of  the  statute  will  not  be  extended 
when  its  application  will  manifestly  and  nec- 
essarily Interfere  with  the  proper  discharge 
on  its  part  of  its  public  duties  and  functions. 
So  that  a  car  passing  over  a  right  of  way 
of  its  owner  to  the  line  of  another  company 
is  not  subject  to  process  of  garnishment  as 
against  the  railroad  company  owning  the  car. 
Michigan  Cent  R.  Co.  v.  Chicago  ft  M.  L.  a 
R.  Co.,  1  111.  App.  (1  Bradw.)  399,  403. 

Pulilie  or  municipal  eorporation. 

The  words  "person  or  persons"  do  not 
include  municipal  corporations,  as  used  in 
Act  1825,  a  114^  S  2,  authorizing  attachments 
on  Judgments  to  be  laid  in  the  hands  of  any 
person  or  persons  whatever,  corporate  or  sole. 
City  of  Baltimore  v.  Root,  8  Md.  95,  103,  63 
Am.  Dea  696. 

Tersons,"  as  used  in  Code  1880,  |  1832, 
providing  that  the  chancery  court  shall  have 
Jurisdiction  in  attachment  suits  against  any 
nonresident,  absent,  or  absconding  debtor,  and 
"persons"  in  this  state  who  have  in  their 
hands  effects  of,  or  are  Indebted  to,  such  debt- 
or, should  not  be  construed  to  Include  a  board 
of  school  trustees  or  municipal  corporation 
Dollman  v.  Moore,  12  South.  23,  24,  70  Miss. 
267,  19  L.  R.  A.  222. 

"Persons,"  as  used  In  Rev.  St  S  5601, 
which  provides  that  all  persons  who  have 
any  controversy,  except  when  the  title  or  pos- 
session of  real  estate  may  come  in  question, 
may  submit  such  controversy  to  arbitration, 
etc.,  includes  not  only  private  corporations, 
but  also  mimlcipal  corporations,  as  well  aa 
the  persons  with  whom  they  have  controver- 
sies. Springfield  t.  Walker,  42  Ohio  St  543, 
548. 

The  term  '•person,"  as  used  in  statutes. 
Includes  corporations,  not  only  private,  but 
municipal.  Metropolitan  R.  Co.  v.  District 
of  Columbia,  10  Sup.  Ct  19,  23,  132  U.  S.  1, 
33  L.  Ed.  231. 

"Person,"  as  used  In  a  constitutional  pro- 
vision for  the  protection  of  life,  liberty,  and 
property,  relates  to  municipal  corporations 
in  their  private  capacities.  In  re  Jensen,  59 
N.  Y.  Supp.  653,  655,  28  Misc.  Rep.  37a 

"Person,"  as  used  in  Atlanta  City  Char> 
ter,  8  213,  authorizing  street  paving  to  be 
done  when  "the  person  owning  real  estate 
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which  has  at  least  one-third  of  the  fronting 
on  a  street  or  portion  of  a  street  the  Improve- 
ment of  which  is  desired  shall  in  writing  re- 
quest the  commissioners  of  streets  and  sewers 
to  make  such  improvement,"  does  not  include 
the  municipal  corporation,  which  la  itself  the 
sovereign  power  moving  in  jthis  matter, 
though  the  word  "person"  ordinarily  compre- 
hends corporations.  City  of  Atlanta  v.  Smith, 
27  S.  B.  686,  697,  99  Qa.  462. 

"Persons,"  as  used  In  Code,  (  50,  provld- , 
ing  that  the  remedy  by  garnishment  shall  be  i 
available  to  "all  persons,"  includes  private  I 
corporations,  but  not  public  or  municipal  cor- 1 
poratlons.  City  of  Memphis  v.  Laski,  66 
Tenn.  (9  Heisk.)  611,  612,  24  Am.  Rep.  827. 

In  a  statute  providing  that  "an  action 
may  be  brought  by  an  attorney  general 
against  any  person  who  usurps  or  unlawfully  i 
holds  or  exercises  any  franchise  within  the ; 
state,"  the  word  "person"  includes  a  munic-  i 
Ipal  corporation;  and  where  a  city  attempts  j 
to  exercise  its  power  of  taxation  over  the  in- 1 
habitants  of  territory  outside  of  Its  charter  I 
limits  such  act  is  the  usurpation  of  a  fran- 1 
chlse,  and  such  action  may  be  brought  against  | 
It  People  V.  City  of  Oakland,  28  Pac.  807,  | 
808,  92  Cal.  61L  ! 

"Person,"  as  used  in  Code,  8  2967,  pro-  i 
vidlng  how  "any  person"  indebted  to  or  hav- 
ing in  his  hands  effects  of  a  nonresident  de- 
fendant may  be  summoned  as  a  garnishee, 
includes  corporations  as  well  as  natural  per- 
sons, and  a  municipal  corporation  Is  includ- 
ed under  such  term  as  well  as  private  cor- 
porations. Portsmouth  Qas  Co.  v.  Sanford, 
33  S.  B.  616,  97  Ya.  124,  46  L.  R.  A.  246,  76 
Am.  St  Rep.  778  (citing  Baltimore  &  O.  R. 
Co.  T.  Oallahae's  Adm'rs  [Ya.]  12  Orat  665, 


A  irtatute  providing  that  the  word  "per- 
son" in  any  statute  shall  be  deemed  to  Include 
females  as  well  as  males,  and  bodies  corpo- 
rate as  well  as  Individuals,  does  not  mean  to 
establish  a  rule  without  exceptions  that  the 
word  embraces  municipal  corporations.  Llnd- 
sey  V.  Rottaken,  82  Ark.  619,  637.  | 

A  municipal  corporation  is  a  person  with-  { 
in  the  meaning  of  Rev.  St  c.  151,  which  in ; 
general  terms  authorizes  an  action  of  un-  i 
lawful  detainer  against  any  person;  the  court  \ 
saying:  "We  cannot  conceive  of  any  possible 
reason  why  the  statute  should  not  extend  to 
corporations,  public  and  private,  while  the 
remedy  is  quite  as  essential  and  necessary 
against  them  as  against  an  actual  person." 
Rains  V.  City  of  Oshkosh,  14  Wis.  872,  374. 

As  used  in  a  statute  providing  that  debts 
due  from  any  person  to  a  debtor  may  be  se- 
cured In  his  hands  by  process  of  attachment 
to  pay  such  Judgment  as  the  plaintiff  shall 
recover  against  such  debtor,  the  word  "per- 
son" is  sufficiently  comprehensive  to  embrace 
not  only  a  natural  person,  but  also  a  cor- 


poration, and  It  Is  applicable  to  territorial 
corporations,  such  as  towns,  etc.,  which  have 
the  power  to  make  contracts,  and  are  liable 
for  debts  due  by  them.  Bray  v.  Town  of 
Wallingford,  20  Conn.  416,  41& 

In  the  construction  of  statutes  the  word 
"person"  may  extend  and  be  applied  to  bod- 
ies politic  or  corporate,  societies,  communi- 
ties, and  the  public  generally,  as  well  as  in- 
dividuals, partnerships,  persons,  and  Joint- 
stock  companies.    Ky.  St  1903,  S  457. 

By  statute  in  many  states  It  is  provided 
that  whenever  the  term  "person"  is  used  to 
designate  a  party  whose  property  is  the  sub- 
ject of  an  offense,  or  against  whom  an  act  is 
done  with  Intent  to  defraud  or  injure,  the 
term  may  be  construed  to  include  any  public 
or  private  corporation.  Homer's  Rev.  St 
Ind.  1901,  8  1899;  Pen.  Code  Idaho  1901,  ( 
4544;  Rev.  St  Okl.  1903,  (  2701;  Ballinger's 
Ann.  Codes  &  St  Wash.  1897,  H  4786,  6786; 
Rev.  St  Utah  1898,  S  4053;  Laws  N.  Y.  1892, 
c.  677.  8  6;  Rev.  Codes  N.  D.  1899.  »  7727, 
7728;  Pen.  Code  S.  D.  1903,  H  822,  823;  Gen. 
St  Minn.  1894,  i  G842,  subd.  13;  Pen.  Code 
Ariz.  1901,  par.  7,  subd.  20;  Ann.  Codes  & 
St  Or.  1901.  (  2186;  Gen.  St  Kan.  1901,  8 
2315;  Code  Miss.  1892,  8  1512;  Pen.  Code 
Tex.  1895.  art  24;  Cobbey's  Ann.  St  Neb. 
1903,  8  2382. 

Saute— Oonntj. 

A  county  Is  a  "person**  within  Laws  1890, 
c.  1,  authorizing  any  person  deeming  himself 
aggrieved  by  the  refusal  of  the  State  Au- 
ditor to  allow  any  Just  claim  against  the 
state  to  commence  an  action.  Lyman  County 
V.  State,  69  N.  W.  601,  9  S.  D.  4ia 

As  used  In  Comp.  St  c  77,  art  6,  pro- 
viding that  any  person  having  a  lien  on  any 
real  property  for  taxes  may  enforce  the  lien 
by  action  in  the  nature  of  a  mortgage  fore- 
closure, "person"  means  not  only  individuals, 
but  embraces  a  county.  Lancaster  County  v. 
Trimble,  62  N.  W.  711,  712,  34  Neb.  752. 

"Person,"  as  used  in  a  statute  authoriz- 
ing devises  to  be  made  to  any  person,  should 
be  construed  to  Include  a  county.  A  county, 
or  more  properly  its  board  of  commission- 
ers. Is  a  quasi  corporation,  and  there  is  no 
good  reason  why  it  may  not  be  regarded  as 
a  person.  The  term  was  evidently  intended 
to  be  used  In  a  broad  sense,  and  to  include 
every  party  that  could  safely  and  without 
countervening  the  policy  of  our  laws  be 
made  the  recipient  of  testamentary  dona- 
tion, whether  of  real  or  personal  property. 
Carder  v.  Fayette  County  Com'rs,  16  Ohio 
St  353,  367. 

"Person  having  such  right  of  action," 
as  used  in  Wag.  St  p.  1302,  8  If  providing 
that  any  person  bound  as  surety  may  re- 
quire In  writing  the  person  having  such  right 
of  action  forthwith  to  commence  suit  against 
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the  principal,  does  not  Include  municipal 
corporations,  though  Wag.  St  1887,  art  2, 
a  4,  provides  that  the  term  "party  or  person" 
shall  include  bodies  corporate.  Cedar  Ck>un- 
ty  V.  Johnson,  50  Mo.  225,  227. 

64  Ohio  Laws,  p.  285,  providing  that  a 
certain  canal  company  on  certain  conditions 
might  abandon  a  portion  of  its  canal,  but 
that  such  abandonment  shall  not  be  con- 
strued to  release  the  company  from  any  lia- 
bility or  contract  incurred  or  entered  into, 
nor  defeat  the  rights  of  any  ''person  or  per- 
sons, company  or  corporations,"  should  be 
construed  to  mean  only  private  persons,  com- 
panies, or  corporations,  and  not  to  refer  to 
the  public,  and  hence  the  omission  of  a 
canal  company  to  keep  in  repair  bridges 
over  highways  after  abandonment  of  that 
portion  of  the  canal  gave  the  county  com- 
missioners no  right  to  make  such  repairs 
and  charge  the  expense  thereof  to  the  c^oial 
company.  Pennsylvania  &  O.  Canal  Co.  T. 
Portage  County  Com'rs,  27  Ohio  St  14,  21. 

Const  art  6,  8  26,  prohibits  the  Legis- 
lature to  pass  local  or  special  laws  changing 
the  names  of  persons  or  places.  The  word 
"person^"  as  here  used,  embraces  all  persons, 
whether  natural  or  artificial,  and  Is  held  to 
apply  to  counties.  State  y.  Thomas,  64  Pac 
603,  506,  25  Mont  226. 

The  word  "person"  In  section  863,  Rev. 
St,  la  sufficiently  broad  to  include  the  bring- 
ing of  a  suit  under  section  5880  by  the 
board  of  county  commissioners  against  a 
boat  by  name  that  has  committed  an  injury 
to  a  bridge  located  within  the  Jurisdiction  of 
the  county.  The  Tempest  v.  Lucas  County 
Com'rs.  7  O.  a  D.  137,  141^  13  Ohio  Clr.  Ot 
R.  263. 

The  word  "^rson"  or  •^rsona,'*  as 
well  as  all  words  referring  to  or  Importing 
persons,  may  extend  and  be  applied  to  bodies 
politic  and  corporate  as  well  as  individuals. 
Hurd's  Rev.  St  c  131,  8  1,  par.  5.  Under 
Revenue  Act,  8  66  (Rev.  St  c.  120),  provid- 
ing that  any  person  or  corporation  giving  a 
false  schedule  or  statement,  or  failing  to  de- 
liver to  the  assessor  a  list  of  the  taxable 
personal  property  which  he  is  required  to 
list  under  the  act  shall  be  liable  to  a  pen- 
alty, to  be  recovered  in  the  name  of  the  peo- 
ple in  any  proper  form  of  action  on  the  com- 
plaint of  any  person,  the  word  "person"  au* 
thorlzes  a  recovery  upon  the  complaint  of 
a  body  politic  or  corporate,  and  authorizes  a 
county  board  to  make  the  complaint  Dur- 
bin  V.  People,  54  IlL  App.  101,  104. 

The  word  ••person"  is  extended  by  stat- 
utes of  Montana  so  as  to  include  bodies  po- 
litic and  corporations,  and  hence  is  held  to 
Include  counties.  Waterbury  v.  Deer  Lodge 
County  Com'rs,  26  Pac.  1002,  1003,  10  Mont 
515,  24  Am.  St  Rep.  67. 

By  statute  in  many  states  it  is  provided 
that  whenever  the  term  "person"  is  used  to 


designate  the  party  whose  property  may  be 
the  subject  of  offense  it  shall  Include  any 
county  which  may  lawfully  own  property  in 
the  state.  Code  Miss.  1802,  |  1512;  Gen.  St 
Kan.  1901,  8  2315. 

Same— Foreign  nation. 

A  foreign  nation  is  a  'person**  witliin 
Code  Civ.  Proc.  8  3268,  providing  that  a 
plaintiff  who  is  a  person  residing  without 
the  state,  or  a  foreign  corporation,  may  be 
required  to  give  security  for  costs.  The 
word  "person"  was  used  in  its  enlarged 
sense,  as  comprising  all  legal  entities,  ex- 
cept foreign  corporations,  which  were  au- 
thorized to  bring  actions  in  this  state.  Re- 
public of  Honduras  v.  Soto,  19  N.  B.  845,  846^ 
112  N.  Y.  310,  2  L.  R.  A.  642,  8  Am.  St  Rep. 
744,  20  N.  Y.  St  Rep.  749,  760. 

Sante— Seliool  distriet. 

A  school  district  is  not  a  "person"  within 
the  meaning  of  Code  Civ.  Proa  5  542,  pro- 
viding that  debts  and  credits  and  other  per- 
sonal properly  not  capable  of  manual  deliv- 
ery must  be  attached  by  leaving  with  the 
person  owing  such  debts,  or  having  in  his 
possession  or  under  his  control  such  credits 
and  other  personal  property,  or*  with  his 
agent  a  copy  of  the  writ  etc.  Skelly  t. 
Westminster  School  Dist,  37  Pac.  643,  644, 
103  Cal.  652  (cited  and  approved  in  Witter 
V.  Mission  School  Dist,  121  CaL  350,  63  Pac. 
905,  906,  66  Am.  St  Rep.  33). 

The  word  ••person"  in  the  garnishment 
statute  (Rev.  St  8  521^  held  not  to  include 
school  districts,  although  section  6586  re- 
quires the  word  "persons"  to  be  construed  so 
as  to  include  corporations,  etc,  as  a  school 
district  is  a  public  corporation,  and  as  the 
statute  (section  2541)  provides  that  none  of 
the  sections  in  relation  to  private  corpora- 
tions shall  extend  to  any  school  incorporat- 
ed by  the  laws  of  the  state.  Kein  v.  School 
Dist  of  City  of  Carthage,  42  Mo.  App.  460, 
464. 

Same— State* 

Pol.  Code,  8  1548,  providing  that  if  a 
majority  of  the  votes  at  a  special  election 
held  for  the  purpose  shall  be  against  the 
sale  It  shall  not  be  lawful  for  any  person 
within  the  limits  of  the  county  to  sell  or 
barter  for  valuable  consideration  any  alco- 
holic, spirituous,  malt  or  Intoxicating 
liquors,  etc.,  does  not  apply  to  the  state  or 
its  agents  or  officers,  and  the  state  may 
maintain  dispensaries  for  the  sale  of  intoxi- 
cating liquors  within  such  county.  Butler 
V.  Merritt,  38  S.  E.  751,  752,  113  Qa.  238. 

Code  Wash.  8  604,  authorizing  an  injunc- 
tion to  prevent  waste  in  cases  where  two  or 
more  persons  are  opposing  claimants  to  the 
same  tract  of  land  under  the  land  laws  of 
the  United  States,  does  not  apply  to  the 
state  of  Washington,  for  it  is  not  a  person 
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within  the  ordinary  or  legal  definition  of 
that  word.  The  Court  of  Appeals  of  New 
York,  In  a  case  In  which  the  definition  of 
the  word  was  of  vital  importance,  and  in 
which  its  decision  was  afterwards  on  ap- 
peal affirmed  by  the  Supreme  Court  of  the 
United  States,  held  that  the  word  "person" 
does  not,  in  Its  ordinary  or  legal  definition. 
Include  either  a  state  or  a  nation.  McBride 
T.  Pierce  County  Com'rs  (U.  S.)  44  Fed.  17, 
18  (citing  In  re  Fox,  52  N.  Y.  530,  535.  11 
Am.  Rep.  751;  United  States  v.  Fox,  94  U. 
S.  815,  24  L.  Ed.  192). 

An  Information  in  the  nature  of  a  quo 
warranto  filed  by  the  Attorney  General  in 
the  Supreme  Judicial  Court  to  test  one's 
right  to  a  public  ofi^ce  is  not  a  controversy 
"between  two  or  more  persons**  within  the 
meaning  of  Declaration  of  Rights,  art  15, 
securing  the  right  of  trial  by  Jury  in  all 
suits  "between  two  or  more  persons,"  be- 
cause the  Attorney  General  merely  repre- 
sents the  commonwealth.  Attorney  General 
V.  Sullivan,  40  N.  B.  843,  840»  163  Mass.  446, 
28  L.  a  A.  455. 

"Person,"  as  used  in  Rev.  St  1894,  H 
251,  253  (Rev.  St  1881,  H  251,  525),  requir- 
ing every  action  to  be  prosecuted  in  the 
name  of  the  real  party  in  Interest,  except 
the  person  expressly  authorized  by  statute 
may  sue  without  joining  the  person  for 
whose  benefit  the  action  is  prosecuted, 
should  be  construed  to  include  the  state  in 
view  of  Rev.  St  1894,  §  1309  (Rev.  St  1881, 
S  1285),  declaring  that  the  word  '"person"  ex- 
tends to  bodies  politic  and  Incorporate.  Er- 
vln  V.  State,  48  N.  B.  249,  251,  150  Ind.  832. 

"Person,"  in  its  ordinary  legal  signifi- 
cation, does  not  embrace  a  state  or  govern- 
ment West  Coast  Mfg.  &  Inv.  Co.  v.  West 
Coast  Imp.  Co.,  66  Pac.  97,  103,  25  Wash. 
627,  62  L.  R.  A.  763. 

Crimes  Act  N.  Y.  S  314,  provides  that 
when  the  term  '"person"  is  used  to  designate 
the  party  whose  property  may  be  the  sub- 
ject of  any  offense  such  term  shall  be  con- 
strued to  Include  the  United  States  and  this 
state.  State  v.  Bancroft  22  Kan.  170,  202 
(citing  In  re  Fox,  52  N.  Y.  530,  534,  11  Am. 
Rep.  751;  United  States  v.  Fox,  94  U.  8. 
315,  820,  821,  24  L.  Ed.  192). 

The  word  "person"  In  a  statute  does  not 
necessarily  Include  the  state  itself.  The  de- 
cisions upon  the  question  are  not  easily  rec- 
onciled, but  the  better  opinion  seems  to  be 
that  the  word  "person"  does  not  In  Its  or- 
dinary or  legal  signification,  embrace  the 
state  or  government  Ban  ton  v.  Griswold, 
50  Atl.  89,  90,  95  Me.  445 

"Person,"  as  used  in  Act  March  20,  1848, 
§  33,  providing  for  the  punishment  of  the 
false  making  or  fraudulent  alteration  of  a 
public  record  when  done  with  Intent  that 
any  person  may  be  defrauded,  should  be  con- 


strued to  Include  the  state.    Martin  v.  State, 
24  Tex.  61,  68. 

A  general  law  concerning  persons  may 
Include  artificial  as  well  as  natural  persons, 
and  every  corporation  is  a  legal  person. 
Even  the  United  States,  and  each  separate 
state,  and  every  county  in  each  state,  are 
quasi  corporations,  and  each  of  all  such  cor- 
porations Is  in  law  a  person.  Consequently 
a  tax  on  the  real  estate  of  all  persons  would, 
without  qualification  or  exception,  literally 
include  that  of  every  corporation,  municipal 
as  well  as  private. ,  But  in  this  respect  there 
is  an  obvious  and  essential  distinction  be- 
tween municipal  and  private  corporations. 
A  private  corporation,  like  a  bank,  or  rail- 
road, or  turnpike  company.  Is  in  the  techni- 
cal sense  altogether  personal.  But  a  munic- 
ipal corporation,  like  a  state,  a  county,  or  a 
city,  la  much  more  than  a  person.  While 
nominally  a  person.  It  Is  vitally  a  political 
power;  and  each  in  its  prescribed  sphere  is 
"Imperium  in  imperlo."  The  tax  law  of 
Kentucky  applies  to  persons  only,  and  not 
at  all  to  political  bodies  exercising  In  dif- 
ferent degrees  the  sovereignty  of  the  state. 
Neither  the  state  nor  the  county  has  ever 
been  considered  a  person  contemplated  by 
any  tax  law  ever  enacted,  and  the  mimlclpal 
property  of  a  state,  used  for  the  convenience 
and  facility  of  its  local  government  is  equal- 
ly excluded.  City  of  Louisville  v.  Common- 
wealth, 62  Ky.  (1  Duv.)  295,  297,  85  Am.  Dec. 
624. 

The  person  whose  property  ia  forged 
within  the  meaning  of  a  statute  making  It 
criminal  for  any  person  to  forge  or  counter- 
feit any  writing  whatever  to  obtain  the  pos- 
session of  or  to  deprive  another  of  any 
money  or  property,  includes  corporations,  so- 
cieties, bodies  politic,  and  the  public  gener- 
ally as  well  as  Individuals,  and  therefore  the 
statute  covers  the  forgery  of  a  witness  cer- 
tificate payable  by  the  state.  Moore  v.  Com- 
monwealth, 18  S.  W.  833,  92  Ky.  630. 

The  term  "person,"  as  used  in  the  acts 
of  Congress  touching  internal  revenue,  does 
not  Include  a  state.  United  States  v.  Balti- 
more &  O.  R.  Co.,  84  U.  S.  (17  Wall.)  322, 
329,  21  L.  Ed.  597. 

Although  the  state  in  her  corporate  ca- 
pacity may  be  included  within  the  general 
term  of  "person,"  a  trespass  on  the  property 
of  the  state  is  not  to  be  included  within  the 
statute  in  reference  to  prosecutions  for  tres- 
pass on  persons  or  property,  but  "persons" 
within  the  meaning  of  such  statute  is  to  be 
limited  to  natural  persons,  or  at  most  to  cor- 
porations. State  V.  Brown,  10  Ark.  (5  Eng.> 
104,  107. 

A  state  Is  a  corporation,  as  it  is  a  legal 
being  capable  of  transacting  some  kinds  of 
business  like  a  natural  person,  and  therefore 
it  is  a  person  within  the  meaning  of  1  Rev. 
^t  p.  768,  §S  1--3,  providing  that  all  notes  in 
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writing  made  and  signed  by  any  person, 
whereby  be  shall  promise  to  pay  to  any 
other  person,  or  bis  order,  eta,  shall  be  ne- 
gotiable, etc.,  which  defines  the  word  "per- 
son" as  including  every  corporation  capable 
by  law  of  making  contracts.  Indiana  ¥• 
Hill  (N.  Y.)  6  Hill,  33,  38,  40  Am.  Dec  87a 

1  Rev.  St  p.  768,  S§  1,  3,  provides  "all 
notes  in  writing  made  and  signed  by  any 
person,'*  etc.,  "shall  be  negotiable,"  etc.,  and 
that  the  word  "person"  in  the  last  two  pre- 
ceding sections  shall  be  construed  to  extend 
to  every  corporation  capable  by  law  of  mak- 
ing contracts.  It  did  not  require  the  aid  of 
the  Legislature  to  prove  that  the  word  "per- 
son" in  the  statute  may  be  extended  to  a 
corporation  as  well  as  to  a  natural  person. 
The  state  is  held  to  be  a  "person"  within  this 
section.  Indiana  v.  Woram  (N.  Y.)  6  Hill, 
38,  88,  40  Am.  Dec  87& 

By  statute  in  many  states  it  is  proyided 
that  whenever  the  term  "person"  is  used  to 
designate  the  party  whose  property  may  be 
the  subject  of  any  offense,  or  against  whom 
the  act  is  done  with  intent  to  defraud  or  in- 
jure, it  shall  include  the  state  (or  territory), 
or  any  other  state,  government,  or  country, 
etc  Ann.  Codes  &  SL  Or.  1901,  8  2186; 
Gen.  St  Kan.  1901,  §  2315;  Ck)de  Miss.  1892, 
8  1512;  Pen.  Ck)de  Ariz.  1901,  par.  7,  subd. 
20;  Qen.  St  Minn.  1894,  8  6842,  subd.  13; 
Rev.  Ck)des  N.  D.  1899,  88  7727,  7728;  Pen. 
CJode  S.  D.  1903,  88  822,  823;  Laws  N.  Y. 
1892,  c  677,  8  5;  Rev.  St  Utah  1898,  8  4053; 
Ballinger's  Ann.  Codes  &  St  Wash.  1897,  88 
4786,  6786;  Horner's  Rev.  St  Ind.  1901,  8 
1899;  Pen.  Code  Idaho  1901,  8  4544;  Rev. 
St  Old.  1903,  8  2701;  Cobbey's  Ann.  St 
Neb.  1903,  8  2382;  Pen.  Code  Tex.  1895,  art 
24. 

Same— ITnited  States. 

The  word  **person,"  as  used  In  a  cov- 
enant in  a  deed  warranting  title  against  "all 
and  every  person  or  persons  whomsoever, 
lawfully  claiming  or  to  claim  the  same,"  in- 
cludes the  United  States.  Giddings  y.  Holter, 
48  Pac  8,  9;  19  Mont  263. 

"Person,"  as  used  in  a  state  statute  of 
limitations,  includes  the  United  States  as  a 
body  politic,  and  they  may  take  advantage 
of  such  statute.  Stanley  v.  Schwalby,  13 
Sup.  Ct  418,  422,  147  U.  S.  508,  37  L.  Ed.  259. 

"Person,"  as  used  in  a  statute  providing 
that  a  devise  of  lands  may  be  made  to  any 
person  capable  by  law  of  holding  real  estate, 
applies  to  natural  persons  and  also  to  arti- 
ficial persons — ^bodies  politic  deriving  their 
existence  and  powers  from  legislation — ^but 
cannot  be  so  extended  as  to  include  within, 
its  meaning  the  federal  government  United 
States  V.  Fox,  94  U.  S.  315,  321,  24  L.  Ed.  192; 
In  re  Fox,  52  N.  Y.  530,  535, 11  Am.  Rep.  751. 

••Person,"  as  used  in  Gen.  St.  c  113,  8  1, 
which  makes  it  an  offense  for  "any  person  to 


cut  down,  Injure,  or  destroy,  or  dig  or  remove 
any  tree,  timber,  rails,  or  wood  standing,  be- 
ing, or  growing  on  the  land  of  any  other  per- 
son," etc.,  includes  the  United  States.  State 
V.  Herold,  9  Kan.  194,  199. 

By  statute  in  many  states  it  is  provided 
that  whenever  the  term  "person"  is  used  to 
designate  the  party  whose  property  may  be 
the  subject  of  any  offense,  or  against  whom 
the  act  is  done  with  intent  to  defraud  or  in- 
jure, it  shall  include  the  United  States.  Hom- 
er's Rev.  St  Ind.  1901,  8  1899;  Ballinger's 
Ann.  Codes  &  St  Wash.  1897,  88  4786,  6786; 
Pen.  Code  Ariz.  1901,  par.  7,  subd.  20;  Code 
Miss.  1892,  8  1512;  Gen.  St  Kan.  1901,  8  2315. 

Women* 

"Person,*'  as  used  In  the  federal  Consti- 
tution, providing  that  no  state  shall  deprive 
any  "person"  of  life,  liberty,  or  property 
without  due  process  of  law,  should  be  con- 
strued to  include  women.  Ritchie  v.  People, 
40  N.  B.  454,  458,  155  111.  98,  29  L.  R.  A.  79, 
46  Am.  St  Rep.  815. 

The  word  "persons'*  in  St  1879,  c  291, 
8  2,  which  provides  that  the  Governor  with 
the  advice  and  consent  of  the  council  should 
appoint  nine  persons,  who  should  constitute 
a  board  of  health,  lunacy,  and  charity,  is 
used  in  its  ordinary  sense,  and  includes  wo- 
men as  well  as  men.  Opinion  of  Justices, 
136  Mass.  578,  580. 

Comp.  St.  1893,  8  1»  authorizes  the  Gov- 
ernor to  appoint  and  commission  such  num- 
ber of  persons  to  the  office  of  notary  public 
in  each  of  the  counties  of  the  state  as  he 
shall  deem  necessary.  Held,  that  the  word 
"persons**  in  this  statute  was  broad  enough 
to  include  women,  and,  there  being  no  con- 
stitutional provision  or  law  prohibiting  a  wo- 
man from  holding  the  office  of  a  notary  pub- 
lic, a  woman  so  appointed  was  legally  enti- 
tled to  hold  her  office.  Von  Dom  v.  Menge- 
doht  59  N.  W.  800,  803,  41  Neb.  525. 

The  word  **person,"  in  the  latest  rule  of 
court  upon  the  subject  of  the  admission  of 
attorneys,  was  the  word  used  in  the  rule  of 
1810  and  in  the  statutes  of  1785  and  1836, 
at  times  when  no  one  contemplated  the  pos- 
sibility of  a  woman  being  admitted  to  prac- 
tice as  an  attorney.  In  re  Robinson,  131 
Mass.  376,  382,  41  Am.  Rep.  239. 

The  word  "person**  includes  both  sexes, 
as  used  in  Code,  8  2571,  declaring  that  on  the 
death  of  any  person  leaving  an  estate,  and 
leaving,  among  others  named,  a  minor  child 
or  children,  it  shall  be  the  duty  of  the  ordi- 
nary to  appoint  appraisers  to  set  apart  a 
sufficiency  for  the  support  of  such  child  or 
children  for  k  space  of  twelve  months. 
Brown  t.  Hemphill,  74  Ga.  795,  796. 

••Persons,"  as  used  in  Revision  1875,  p. 
44,  8  29,  providing  that  the  superior  court 
may  admit  as  attorneys  such  persons  as  are 
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qualified  therefor,  etc.,  Bhonid  be  conBtmed 
to  include  women.  In  re  Hall,  50  Conn.  181, 
135,  47  Am.  Rep.  625. 

In  the  statute  of  limitations,  declaring 
that  if  any  person  entitled  to  bring  an  action 
be  within  the  age  of  twenty-one  years,  etc., 
the  word  "person**  applies  to  both  males  and 
females,  and  such  statute  applies  to  a  female 
until  twenty-one  years  of  age,  notwithstand-  I 
ing  another  provision  of  the  statute  provides 
that  "males  of  the  age  of  twenty-one  years 
and  females  of  Hie  age  of  eighteen  years 
shall  be  considered  of  full  age  for  all  pur- 
poses, and  until  those  ages  are  attained  they 
shall  be  considered  minors."  Relsse  v.  Olar- 
enbach,  61  Mo.  310.  818. 

"Person,**  as  used  in  a  statute  declaring 
that  every  person  who  shall  have  carnal 
knowledge,  etc.,  of  a  woman  is  guilty  of 
rape,  etc.,  means  a  male  person.  United 
States  V.  Cannon,  7  Pac.  869,  870,  4  Utah, 
122. 

Where  the  officer's  return  calls  the  ap- 
praisers of  an  estate  "persons*'  Instead  of 
"men,**  the  word  used  in  the  statute,  and 
specifically  mentions  them  by  names  given  to 
males  alone,  the  court  will  construe  the  word  ! 
"persons"  to  mean  "men**  and  not  "women."  i 
<31idden  v.  Philbrick,  56  Me.  222.  227.  \ 

"Person"  is  applicable  to  man  and  wo- 


man.  or  either.    Civ.  Code  La.  1000,  art.  3556, 
subd.  23. 

The  word  "person**  or  "persons,"  when 
used  in  the  revenue  act,  shall  be  construed 
to  include  male,  female,  corporation,  compa- 
ny, firm,  society,  singular  or  plural  number. 
Hurd's  Rev  St  111.  1901,  p.  1494,  c.  120,  8  ^92, 
subd.  11. 

"Persons,"  as  used  in  the  bankruptcy 
act,  shall  include  women.  U.  S.  Comp.  St. 
1901,  p.  3419. 

Same— Married  women. 

"Person,**  as  used  in  Pub.  St  c.  157,  8 
112,  providing  that  where  a  "person**  whose 
goods  or  estate  are  attached  on  mesne  pro- 
cess has  not,  before  the  return  day  of  the 
process,  dissolved  the  attachment,  such  per- 
son may  be  proceeded  against  in  insolvency, 
includes  a  married  woman,  notwithstanding 
the  pronouns  "he**  and  "himself*  are  used  in 
connection  with  the  word  "person**  in  other 
parts  of  the  section.  Binney  v.  Globe  Nat 
Bank,  23  N.  E.  380,  382,  150  Mass.  574,  6  L. 
R.  A.  379. 

"Person"  is  defined  by  the  statute  (sec- 
tion 2076)  as  including  not  only  human  be- 
ings, but  corporate  entities,  and,  as  used  in 
section  73,  providing  that  all  persons  are 
capable  of  contracting,  will  be  held  to  include 
married  women  as  well  as  single  women  or 
men.  Cooper  v.  Bank  of  Indian  Territory, 
40  Pac  475,  476,  4  Okl.  632. 


Under  statutes  providing  that  "a  mar- 
ried woman  may  hold  and  dispose  of  her 
separate  personal  property  and  the  issues 
and  profits  thereof  in  the  same  manner  and 
with  like  effect  as  If  she  were  unmarried,** 
and  "when  property  of  any  value  is  taken 
under  an  execution,  and  any  person  other 
than  the  party  against  whom  the  process  is- 
sued claimed  such  property,"  the  circuit 
court  may  determine  such  question  of  own- 
ership in  a  summary  proceeding  prescribed, 
a  married  woman  may  resort  to  such  sum- 
mary proceeding  in  asserting  her  claim  to  her 
property  when  taken  on  execution  issued 
against  the  property  of  her  husband.  She 
having  been  given  by  the  statute  full  right  to 
acquire,  hold,  and  dispose  of  her  separate 
property,  there  is  no  reason  why  she  should 
not  be  included  in  the  term  "any  person"  as 
used  in  such  statute.  Miller  t.  Peck.  18  W. 
Va.  75,  101. 

PERSON  AGGRIEVED. 

See  "Aggrieved.** 

PER80K  OOKOERHED* 

See  "Concern.** 


PER80K  OONTIHGENTLT  INTEREST- 
ED. 

The  phrase  "person  contingently  inter- 
ested," as  used  In  the  statute  providing  that 
the  expression  "person  interested,"  used  in 
connection  with  an  estate  or  fund,  shall  in- 
clude every  person  entitled,  either  absolutely 
or  contingently,  to  share  in  the  estate,  or 
the  proceeds  thereof,  or  in  the  fund,  except 
as  a  creditor,  means,  in  its  legal  sense,  a 
person  who  has  an  interest  dependent  upon 
the  happening  of  some  defined  contingency, 
as  where  a  testator  gives  a  legacy  to  A. 
provided  he  shall  attain  the  age  of  21  years, 
but,  failing  to  do  so,  the  legacy  is  given  to 
B.,  B.  is  a  person  contingently  Interested 
In  the  testator's  estate.  Woodruff  t.  Wood- 
ruff (N.  T.)  8  Dem.  Sur.  605,  510. 

PERSON  ENGAGED. 

See  "Bngage." 

PERSON  ENIiISTED  FOR  THE  NATT. 

See  "Enlist— Enlistment" 

PERSON    FOR    WHOSE    IMMEDIATE 
BENEFIT. 

See  "Immediate  Benefit" 


PERSON  INJURED. 

See  "Injured  Persoa."* 
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PERSON  nr  1.000  PABENTIB. 

See  "In  Loco  Parentis." 

PERSON  INTERESTED. 


See  "Interest" 

PERSON  OF  COLOR. 

See  "Colored  Person,* 

PERSON  OF  UNSOUND  MIND» 

Bee  "Unsound  Mind.** 

PERSON  RESIDENT. 

See  "Resident" 

PERSON  WITH  A  FAMELT. 

A  person  with  a  family  Is  one  who  has 
a  wife  and  child  or  either.  Bates'  Ann.  St 
Ohio  1904,  (  720. 

PERSONA. 

The  word  "persona,"  In  Its  primitive 
sense,  was  applied  to  the  masks  worn  by 
the  actors  In  the  dramatic  performances  of 
Rome  and  Greece,  which  masks  were  made 
to  represent  the  character  which  the  actor 
performed;  and  In  the  same  sense  it  was 
subsequently  employed  in  Jurisprudence  to 
signify  the  role  or  status  which  a  man  fills 
In  the  social  organization.  Thus  the  same 
man  may  at  different  times,  and  even  at 
the  same  time,  represent  different  persons 
or  roles,  as.  in  his  youth  he  represents  the 
person  of  a  minor,  and  after  his  maturity 
that  of  a  major,  each  having  different  quali- 
ties, rights,  and  obligationa  Brent  v.  City 
of  New  Orleans,  6  South.  703,  41  La.  Ann. 
1008. 

PERSONAL. 

The  word  "personaP'  means  pertaining 
to  the  person  or  bodily  form.  Terre  Haute 
Electric  Ry.  Co.  v.  Lauer,  52  N.  B.  703,  706, 
21  Ind.  App.  466. 

PERSONA!.  ACTION. 

"Personal  actions"  are  defined  by  Black- 
stone  to  be  such  whereby  a  man  claims  a 
debt  or  personal  duty,  or  damages  in  lieu 
thereof,  and  likewise  whereby  a  man  claims 
a  satisfaction  In  damages  for  some  Injury 
done  to  his  personal  property.  A  prose- 
cution by  indictment  Is  not  a  personal  ac- 
tion. Commonwealth  v.  Lehigh  Valley  R. 
Co.  (Pa.)  7  Kulp,  229,  230. 

A  persona]  action  is  one  brought  for 
damages  or  other  redress  for  breach  of  con- 
tract,  or  for  injuries  of   every    other   de- 


scription; the  specific  recovery  of  lands,  tene- 
ments and  hereditaments  only  excepted. 
Boyd  V.  Cronan,  71  Me.  286,  287;  Hall  v. 
Decker,  48  Ale.  255,  256;  Llnscott  v.  Fuller, 
67  Me.  406,  40a 

Persona]  actions  are,  as  to  cause  of  ac- 
tion, either  ex  contractu  or  ex  delicto ;  as  to 
place  where  to  be  tried,  local  or  transitory; 
and,  as  to  object,  In  personam  or  in  rem. 
Hall  V.  Decker.  48  Me.  255,  256  (citing  8 
Bouv.  Inst  2641). 

"Personal  actions"  are  defined  as  actions 
for  the  recovery  of  a  debt,  or  damages  for 
a  breach  of  contract,  or  a  specific  personal 
chattel,  or  a  satisfaction  In  damages  for 
some  injury  to  personal  or  real  property. 
In  such  actions  the  Judgment  Is,  If  in  favor 
of  the  plaintifT,  that  he  have  and  recover, 
or,  if  against  him,  that  he  take  nothing,  and 
for  defendant  that  he  have  and  recover  his 
costs.    A  suit  brought  pursuant  to  Rev.  St 

.  U.  S.  5  2326  [U.  S.  Comp.  St  1901,  p.  1430], 
which  provides  that  one  who  has  filed  In  a 
land  oflSce  an  adverse  claim  to  an  application 
for  patent  shall  commence  proceedings  in 
a  court  of  competent  Jurisdiction  to  deter- 
mine the  question  of  the  right  of  posses- 
sion, is  a  purely  statutory  proceeding,  cog- 

!  nlzable  in  equity,  and  Is  not  a  personal  ac- 

I  tlon.    Doe  v.  Waterloo  Min.  Co.  (U.  S.)  43 

I  Fed.  219,  221. 

;  Personal  actions  are  those  which  are 
I  brought  for  the  recovery  of  a  debt  or  dam- 
ages for  a  breach  of  contract  for  a  specific 
personal  chattel,  or  for  satisfaction  in  dam- 
ages because  of  some  injury  to  the  person, 
or  personal  or  real  property.  1  Chit  PI.  (16th 
Am.  Ed.)  142.  They  are  divided  by  Pub.  St 
c.  '167,  §  1,  into  three  classes — actions  of 
'  contract  of  tort  and  of  replevin.  A  claim 
against  a  city  for  damages  to  an  estate 
caused^  by  the  city  lowering  the  grade  of 
certain  streets,  and  also  for  injuring  cer- 
tain shade  trees,  is  not  a  controversy  which 
may  be  "the  subject  of  a  personal  action  at 


I  law  or  a  suit  In  equity."    Osborn  v. 
I  River,  6  N.  E.  483,  484,  140 'Mass.  608. 

i 


Fall 


Code,  §  2587,  provides  that  where  a 
personal  action  is  brought  against  defend- 
ants, some  of  whom  are  residents  of  the 
county,  and  others  not  and  the  cause  is 
dismissed  as  to  the  resident  defendants,  the 
nonresident  defendants  are  also  entitled  to 
a  dismissal,  with  compensation  for  their 
I  trouble,  etc.  Held,  that  the  term  "personal 
I  action,''  in  the  statute,  is  used  to  distin- 
guish from  actions  in  rem.  Everett  v.  Pot- 
tawattamie County  Sup'rs,  61  N.  W.  1062, 
1063,  93  Iowa,  721. 

2  Rev.  St  p.  180, 8 141,  providing  that  no 
injunction  shall  issue  to  stay  proceedings  at 
law  in  any  personal  action  after  Judgment, 
unless  a  deposit  Is  made  of  the  amount,  etc., 
or  a  bond  in  lieu  thereof  is  given,  should 
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be  constrned  to  mean  an  action  brought  to  t 
recoTer  a  debt,  damages,  or  personal  prop- 
erty; an  action  being  defined  to  be  tbe  legal 
demand  of  one*8  right  Hence  a  judgment 
on  a  bond  and  warrant  of  attorney  given 
by  the  complainant,  wherein  an  execution 
has  been  issued,  is  a  judgment  in  a  personal 
action,  since  in  giving  a  bond  and  warrant 
of  attorney,  and  entering  up  of  a  judgment 
on  them,  there  is  an  action,  in  the  sense 
used  in  the  statute,  although  no  suit  is  pend- 
ing when  such  bond  and  warrant  are  given, 
for  the  very  language  of  the  latter  instru- 
ment anticipates  and  recognizes  the  proceed- 
ings to  be  had  by  virtue  of  it  as  an  action 
at  law.  It  authorizes  an  attorney  to  appear 
for  the  party  in  some  court  of  record  at 
the  suit  of  the  obligee  in  the  bond,  there  to 
receive  a  declaration  in  an  action  of  debt  on 
the  bond,  etc.,  and  to  confess  the  same  ac- 
tion, or  to  suffer  a  judgment  passed  against 
him  by  default  The  whole  assumes  the 
flhape  and  form  of  a  suit  There  is  a  plain- 
tiff and  defendant,  and  record  of  the  pro- 
ceedings, and  judgment  for  costs  are  taxed, 
and  judgment  rendered  for  debt  and  costs, 
as  in  any  other  suit  or  action,  and  execution 
Issues  in  the  usual  form.  Farrington  t. 
Freeman  (N.  Y.)  2  Edw.  Gh.  672. 

An  action  for  breach  of  promise  of 
marriage  could  not  at  common  law  be  main- 
tained against  the  personal  representative 
of  either  party  to  the  contract  It  is  an 
action  ex  contractu,  and  not  in  tort  and 
therefore  not  within  Act  March  17,  1855. 
Hayden  v.  Vreeland,  37  N.  J.  Law  (8  Vroom) 
37%  18  Am.  Rep.  723. 

PEBSOKAL   CHATTELS. 

See  ^'Chattels  Personal.** 

PERSONAL  OOMMXTNICATIOir. 

A  personal  communication,  within  the 
meaning  of  Code  Civ.  Proc.  §  829,  declaring 
that  a  surviving  party  shall  not  give  testi- 
mony against  the  representative  of  a  de- 
ceased person  concerning  a  personal  trans- 
action or  communication  between  him  and 
the  deceased  person,  is  any  one  which  the 
sorviving  party  claims  to  have  received  di- 
rectly or  indirectly  from  the  deceased  per- 
son, and  which  the  deceased  person,  if  liv- 
ing, could  contradict  or  explain.  Price  t. 
Price  (N.  Y.)  83  Hun,  69,  78. 

PERSONAIi  CONTRACT. 

A  '^personal  contract**  as  the  term  Is 
used  with  reference  to  contracts  of  a  de- 
ceased person,  which  his  executor  or  ad- 
ministrator is  not  required  to  execute,  is  a 
contract  directly  involving  some  personal 
eharacteristic  or  attribute  of  the  deceased, 
such  as  contracts  requiring  the  exercise  of 
knowledge  or  skill,  or  which  involve  a  ques- 


tion of  personal  confidence — as,  for  example, 
a  promise  to  marry,  '*the  contract  of  a  master 
to  instruct  his  apprentice,  of  an  author  to 
compose  a  particular  work,  of  a  physician  or 
lawyer  to  render  services.  Any  contract 
from  which  it  appears  that  It  is  the  in- 
tention of  the  parties  that  the  services  shall 
be  performed  by  the  person  contracting  in 
person  alone  is  a  personal  contract  and  will 
terminate  with  his  death."  Janln  t.  Browne, 
69  Gal.  87,  44. 

PERSONAXi  COVENANT. 

Personal  covenants  are  those  which  are 
binding  upon  the  personal  representatives  of 
the  covenantor,  and  do  not  run  with  the 
land  or  pass  to  the  assignee.  They  are  in 
the  language  of  the  present  tense,  having 
respect  to  the  date  of  the  deed,  and,  if  not 
true,  are  broken  as  soon  as  made.  The 
usual  personal  covenants  are,  first  that  the 
grantor  is  lawfully  seised;  second,  that  he 
has  a  good  right  to  convey;  and,  third,  that 
the  land  is  free  from  incumbrances.  If  at 
the  date  of  the  deed  the  grantor  is  not  law- 
fully seised,  or  if  he  has  not  a  good  right 
to  convey,  or  if  the  land  is  not  free  from 
incumbrances,  the  covenant  is  broken,  and 
a  right  of  action  vests  instantly  In  the  gran- 
tee. Carter  v.  Denman's  Ex'rs,  28  N.  J. 
Law  (3  Zab.)  260,  270. 

A  covenant  In  an  agreement  made  In  a 
conveyance  of  land  from  a  father  to  his 
son  whereby  the  son  agrees  to  give  his  sis- 
ter a  home,  and  maintain  her  decently  wher- 
ever she  may  reside,  is  a  personal  covenant 
and  does  not  give  the  sister  any  right  in 
the  land,  nor  charge  her  maintenance  on  it 
Harkins  v.  Doran  (Pa.)  15  Atl.  928. 

Personal  covenants  are  said  to  l>e  such 
as  do  not  touch  the  interest  demised,  but 
are  merely  collateral  to  it  as  a  covenant  to 
build  a  house  on  some  other  parcel  of  land, 
not  leased,  or  to  pay  a  collateral  sum  to 
the  lessor  or  a  stranger,  in  which  cases  the 
covenants  do  not  go  to  assignees,  even  if 
they  are  named  in  the  lease.  Stipulations 
in  leases  by  which  the  parties  to  those  in- 
struments bind  themselves  to  do  acts  which 
In  no  way  affect  the  use  or  enjoyment  of 
the  premises  are  merely  personal  obligations 
between  themselves.  Hadley  v.  Bernero^  71 
S.  W.  451,  454,  97  Mo.  App.  314. 

PERSONAI<  DEFENSE. 

It  is  a  well-known  universal  rule  that 
in  actions  ex  contractu  the  plaintiff  must  re- 
cover against  all  the  defendants  or  none, 
imless  where  a  defense  is  Interposed  per- 
sonal to  the  party  who  Is  making  it  as  in- 
fancy, coverture,  lunacy,  Imnkruptcy,  and 
the  like.  In  an  action  on  a  promissory  note 
signed  by  four  defendants,  a  defense  inter- 
posed by  two  of  the  def  endantSi  that  they 
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had  b€>en  discharged,  by  arrangement  of  all 
parties,  from  their  liability  upon  the  note, 
Is  not  a  personal  defense  which  would  au- 
thorize a  Judgment  against  the  other  two 
'defendants  on  plaintiff's  failure  to  recover 
against  the  two  who  interposed  such  de- 
fense. Aten  T.  Brown»  14  IlL  App.  (14 
Bradw.)  461,  463. 

PERSONAI.  EARNINGS. 

The  term  "personal  earnings/*  within 
the  meaning  of  the  statute  exempting  per- 
sonal earnings  in  supplementary  proceedings, 
does  not  Include  money  due  from  custo- 
mers to  a  person  engaged  In  retailing  ice, 
in  which  business  he  employs  two  carts  and 
several  men.  Mulford  t.  Glbbs,  41  N.  Y. 
Supp.  273,  9  App.  Div.  490. 

"Personal  earnings,'*  within  the  mean- 
ing of  Code  Civ.  Proc.  S  2463,  exempting 
earnings  for  personal  services,  does  not  in- 
clude money  received  by  a  saloonkeeper  in 
the  conduct  of  his  business.  Prince  v.  Brett, 
47  N.  Y.  Supp.  402,  21  App.  Div.  190. 

"Personal  earnings,"  within  the  mean- 
ing of  a  statute  exempting  the  personal  earn- 
ings of  a  debtor  necessary  for  the  support  of 
his  family,  was  construed  to  include  tuition 
fees  due  a  debtor  as  proprietor  of  a  private 
school.  Miller  T.  Hooper  (N.  Y.)  19  Hun, 
394,  395. 

"Personal  earnings,"  as  employed  in  Rev. 
St  8  5430,  exempting  personal  earnings  of 
the  head  of  a  family,  include  the  wages  and 
compensation  or  salary  of  a  superintendent 
of  a  county  infirmary,  he  being  the  head  of 
a  family.  Beckett  v.  Wishon,  5  Ohio  N.  P. 
156.  6  Ohio  S.  &  C.  P.  Dec.  257,  258. 

The  term  "personal  or  professional  earn- 
ings,*' in  the  statute  exempting  from  execu- 
tion personal  or  professional  earnings,  does 
not  include  debts  due  the  proprietor  and 
keeper  of  a  public  hotel  for  the  boarding  and 
accommodation  of  guests.  Youst  T.  Willis, 
49  Pac.  56,  57,  6  Okl.  170. 

Code,  8  8074,  providing  that  the  earn- 
ings of  a  debtor  who  is  a  resident  of  the 
state  and  the  head  of  a  family,  for  his  per- 
sonal services,  for  90  days  preceding  the 
levy,  are  exempt  from  execution,  applies  to 
services  of  an  artist  in  painting  portraits. 
It  is  said  of  appellant  that  the  price  of  the 
pictures  was  not  due  for  the  personal  serv- 
ices, because  his  agreement  required  him  to 
furnish  the  canvas,  paints,  and  other  mate- 
rials which  were  used  in  producing  the  pic- 
tures. The  evidence  shows  that  the  cost  of 
all  the  materials  used  for  that  purpose  was 
about  $1.50,  or  little  more  than  nominal.  It 
was  so  insignificant  that  it  would  not  au- 
thorize us  to  interfere  with  the  action  of 
the  district  court  in  holding,  in  effect,  that 
for  the  purpose  of  tbis  case  the  amount  due 


for  the  pictures  was  due  for  personal  serv- 
ices. MUlington  v.  Laurer,  66  N.  W.  533» 
534,  89  Iowa,  822,  48  Am.  St  Bep.  386. 

PERSONAI.   EFFECTS. 

Other  personal  effects,  see  "Other." 

"Personal  effects,"  as  used  In  a  will  be- 
queathing to  a  certain  person  all  testator's 
jewelry,  wearing  apparel,  and  personal  ef- 
fects, means  articles  similar  in  kind  to  Jew- 
elry and  wearing  apparel,  and  cannot  em- 
brace household  furniture.  Effects,  when 
preceded  or  followed  by  words  of  a  narrow- 
er import,  if  the  bequest  is  not  residuary^ 
will  be  confined  to  species  of  property  ejus- 
dem  generis  with  those  previously  describ- 
ed. In  re  Lippincott's  Estate,  84  Atl.  58,  59, 
173  Pa.  868  (citing  Rawlins  v.  Jennings,  13 
Ves.  39;  Hotham  v.  Sutton,  15  Ves.  320, 
326;  Rop.  Leg.  210;  2  Shars.  Bl.  Ck)mm. 
384;  Bouv.  Law  Diet);  In  re  Lippincott's 
Estate,  4  Pa.  Dist.  Ct  Rep.  251,  254. 

"Personal  effects,"  without  qualifying 
words,  generally  Include  such  tangible  prop- 
erty as  is  worn  or  carried  about  the  person, 
but,  for  the  most  part  as  used  In  wills,  the 
phrase  derives  its  meaning  from  descrip- 
tions of  articles  and  classifications  Immedi- 
ately preceding;  and  where  a  testator,  in 
the  eighth  clause  of  his  will,  gave  his  books 
to  his  younger  brother,  and  in  the  ninth  de* 
vised  the  remainder  of  his  personal  effects, 
of  whatever  kind  or  description,  an  inter- 
est In  an  insurance  business  did  pass  under 
the  term  "personal  effects."  Brandon  v. 
Yeakle,  60  N.  W.  1004,  1005,  66  Ark.  377. 

PEBSONAXi   ENJOYMENT. 

"Personal  enjoyment"  as  used  In  an  in- 
struction in  an  action  for  Injuries  that  the 
jury.  In  measuring  the  damages  they  would 
assess,  should  take  into  consideration  any 
lack  of  personal  enjoyment  occasioned  by 
the  injury,  is  too  indefinite  to  furnish  a  sub- 
stantial basis  on  which  to  rest  damages. 
The  questions,  what  is  personal  enjoyment 
how  we  are  to  ascertain  to  what  extent  it 
is  possessed  by  human  beings,  how  can  its 
absence,  and  the  cause  thereof  be  dem- 
onstrated, or  if  a  person,  for  any  cause,  has 
been  deprived  of  personal  enjoyment,  how 
we  are  to  go  about  adjusting  his  loss  on  a 
money  basis,  are  unanswerable.  City  of  Oy- 
lumbus  V.  Strassner,  25  N.  E.  66,  67,  124 
Ind.  482. 

PERSONAI.  ESTATE. 

See  "Personal  Property." 

PERSONAL  EXAMINATION. 

In  Atchison  &,  N.  R.  Co.  v.  Frazler,  2T 
Kan.  4G3,  465,  the  court  says:   "It  is  insist- 
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ed  that  the  testimony  of  the  physidan,  so 
far  as  it  is  expert  testimony,  must  be  based 
upon  personal  examination,  and  upon  the 
facts  as  proved  before  the  Jury,  or  else  up- 
on a  hypothetical  statement  It  is  true  that 
within  what  is  meant  by  the  phrase  'per- 
Bonal  examination'  is  properly  included  in- 
formation derived  from  statements  by  the 
patient  of  present  feelings  and  pain."  West- 
ern Union  Tel.  Co.  v.  Morris,  61  Pac.  972, 
973,  10  Kan.  App.  61. 

Under  a  statute  regulating  the  powers 
and  duties  of  the  railroad  commissioners, 
and  providing  that  if,  in  the  Judgment  of 
the  board,  ''after  a  careful  personal  exam- 
ination of  the  same,'*  it  appears  that  addi- 
tional terminal  facilities  should  be  afforded, 
it  may  institute  proceedings  to  require  the 
same  to  be  furnished,  the  board  of  commis- 
sioners, after  a  personal  inspection  of  the 
premises  had  been  made  by  the  inspector 
employed  by  them,  and,  on  his  report,  insti- 
tuted such  proceedings,  the  court,  in  con- 
sidering the  objection  that  the  commission- 
ers had  not  Jurisdiction,  because  they  failed 
to  make  the  personal  examination  required 
by  the  statute,  said:  "It  was  the  obvious 
intention  of  the  Legislature  to  impose  upon 
the  railroad  commissioners  the  duty  of  a 
careful  personal  examination  of  the  subject 
of  repairs  or  changes  upon  which  they  were 
acting,  and  it  would  be  unreasonable  to 
hold  that  the  commissioners  could  not  avail 
themselves  of  the  expert  or  general  knowl- 
edge of  inspectors  they  may  employ."  Peo- 
ple V.  Delaware  &  H.  Canal  Co.,  59  N.  E. 
138,  189,  166  N.  X.  870. 

A  permission  given  in  a  life  policy  to 
examine  the  person  of  insured  after  death, 
to  determine  the  cause  of  the  death,  only 
authorizes  an  examination  for  a  reasona- 
ble time  after  death,  and  so  long  as  the 
body  is  unburied  or  not  finally  disposed  of 
and  does  not  authorize  a  disinterment  for 
the  purpose  of  such  examination.  Ewing  v. 
Commercial  Travelers'  Mut.  Ace.  Ass'n  of 
America,  66  N.  Y.  Supp.  1066,  1059,  55  App. 
Div.  241. 

"Examine,"  as  used  In  an  accident  pol- 
icy which  insured  against  external  accident- 
al injury  only,  providing  that  any  medical 
adviser  of  the  company  shall  be  allowed  to 
examine  the  person  or  body  of  the  assured 
as  often  as  he  is  required  in  respect  to  the 
alleged  injury  or  death,  cannot  ordinarily 
be  understood  to  include  dissection  or  an 
autopsy.  Sudduth  v.  Travelers*  Ins.  Co.  (U. 
8.)  106  Fed.  822,  824. 

PERSONAL    EXPENSES. 

An  undertaking  to  reimburse  the  obli- 
gee for  personal   expenses  of  coming  and 
defending  the  suit  should  be  construed  to 
include  the  expenses  of  the  attorneys  of  the 
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obligee  in  coming  on  before  the  trial  to  take 
depositions.  Bundy  v.  Newton,  19  N.  Y. 
Supp.  734,  65  Uun,  619. 

The  personal  and  incidental  expenses 
which,  under  Cr.  Code,  S  308,  are  to  be  al- 
lowed to  counsel  assigned  by  the  court  in 
a  capital  case,  are  limited  to  such  expenses 
as  are  incurred  by  counsel  on  his  personal 
account  Merely  because  such  expenses 
have  been  incurred  as  will  ordinarily  be 
borne  by  a  party  defendant  in  the  proper 
presentation  of  his  case  does  not,  under  the 
limitations  of  the  statute,  justify  casting 
the  amount  of  such  expenses  on  the  county. 
Thus  the  expense  for  an  interpreter,  that 
counsel  may  understand  his  client,  is  a  per- 
sonal and  incidental  expense,  within  the 
meaning  of  the  statute,  but  the  expense 
for  a  daily  transcript  of  evidence  is  not  such 
an  expense.  People  v.  Qrout,  75  N.  Y.  Supp. 
290,  87  Misc.  Rep.  430. 

Lawyers  assigned  to  the  defense  of  a 
criminal  employed  another  lawyer  to  aid 
them  in  gathering  testimony.  Held,  that 
his  bill  for  services  did  not  constitute  per- 
sonal and  incidental  expenses,  within  the 
meaning  of  Code  Cr.  Proc.  §  308.  In  re 
Waldhelmer,  82  N.  Y.  Supp.  916,  917,  84 
App.  Div.  366  (quoting  Cent  Diet). 

PERSONAI.    FITNESS. 

The  personal  fitness  of  a  candidate  for 
ar  office  includes  his  moral  character,  intel- 
lectual ability,  social  standing,  habits  of  life, 
and  political  convictions.  State  y.  Malo,  22 
Pac.  849,  362,  42  Kan.  54,  120. 

PERSONAXi   FBAHOHISE. 

A  franchise  which  creates  a  corporation 
is  a  personal  franchise,  while  a  franchise 
which  authorizes  a  corporation  thus  organ- 
ized to  construct  and  operate  a  railroad,  for 
instance,  is  a  property  franchise.  Sandham 
v.  Nye,  30  N.  Y.  Supp.  552,  555,  9  Misc.  Rep. 
541. 

PERSONAI.  GOODS. 

"The  terms  'personal  goods'  and  •per- 
sonal property*  are  convertible,  and,  in  their 
general  sense,  mean  the  same  thing."  State 
y.  Brown,  68  Tenn.  (9  Baxt)  53,  55,  40  Am. 
Rep.  81. 

"Personal  goods,"  as  used  in  Rev.  St 
1881,  S§  1933,  1934,  making  It  larceny  to  steal 
the  personal  goods  of  another,  cannot  be 
construed  to  include  dogs.  State  t.  Doe,  79 
Ind.  9,  12,  41  Am.  Rep.  599. 

"Personal  goods,"  as  used  in  1  Story, 
Laws,  83,  1  Stat  112,  providing  that  if  any 
person,  etc.,  upon  the  high  sous,  shall  take 
and  carry  away,  with  an  intent  to  steal  or 
purloin,  the  personal  goods  of  another,  tbc 
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person  shall,  on  conviction,  be  fined,  etc., 
should  be  construed  as  movables  belonging 
to,  and  the  property  of,  some  person,  which 
have  an  intrinsic  vaiue,  and  as  including 
money,  bank  notes,  and  coin.  United  States 
V.  Moulton  (U.  S.)  27  Fed.  Gas.  11«  12  (cit- 
ing Perry  t.  Ooates,  5  Mass.  537). 

The  term  ''personal  goods,"  as  used  in 
section  128  of  the  Code,  providing  for  the 
recovery  of  personal  chattels,  reading  (2 
Rev.  St  p.  464,  8  71),  "When  any  personal 
goods  are  wrongfully  taken  or  wrongfully 
detained,"  etc.,  is  broad  enough  to  cover 
title  deeds.  Wilson  v.  Rybolt,  17  Ind.  S91, 
392,  79  Am.  Dec.  486. 

As  used  in  a  receipt  by  a  common  car- 
rier for  certain  baggage  of  a  person  which 
was  taken  on  board  a  steamboat  (the  own- 
er having  gone  on  a  preceding  boat,  his  bag- 
gage not  having  arrived  in  time),  the  words 
"personal  goods,"  being  merely  indorsed  in 
pencil  marks  on  the  margin  of  the  receipt, 
do  not  alter  the  nature  of  the  carrier's  un- 
dertaking. They  are,  at  most,  but  a  de- 
scription of  the  character  of  the  goods  put 
on  board,  and  would  not  exempt  the  ship 
from  liability  for  the  loss  of  the  same.  The 
Elvira  Harbeck  (U.  S.)  8  Fed.  Gas.  582,  584 

"Personal  goods  and  chattels,"  as  used 
in  a  will  devising  all  of  the  testator's  house- 
hold furniture  and  personal  goods  and  chat- 
tels to  a  certain  person,  are  restricted  in 
meaning  to  the  property  of  the  same  kind 
as  household  furniture,  and  do  not  include 
promissory  notes  and  cash  on  hand.  Peas- 
lee  V.  Fletcher's  Estate.  14  Aa  1.  8,  60  Vt 
188,  6  Am.  St  Rep.  108. 

"In  the  strict  sense  of  the  common  law, 
personal  goods  are  goods  which  are  mova- 
ble, belonging  to  or  the  property  of  some 
person,  and' which  have  an  intrinsic  value. 
Bonds,  bills,  and  notes,  which  are  choses 
in  action,  are  not  deemed,  by  the  common 
law,  goods  whereof  larceny  may  be  com- 
mitted, being  of  no  intrinsic  value,  and  not 
importing  any  property  in  possession  of  the 
person  for  whom  they  are  stolen,  but  only 
evidence  of  property.  As  used  in  Act  1790, 
providing  a  punishment  for  the  taking  and 
carrying  away,  with  intent  to  steal  or  pur- 
loin, the  personal  goods  of  another,  it  does 
not  include  choses  in  action."  United  States 
V.  Davis  (U.  S.)  25  F^d.  Gas.  781,  783. 

The  term  "personal  goods,"  as  used  in 
an  indictment  for  larceny,  may  include 
those  of  another  as  well  as  those  of  the  ac- 
cused, and  therefore  an  information  must 
explicitly  state  that  the  goods  were  the 
goods  of  another.  Barnhart  v.  State,  56  N. 
E.  212,  214,  154  Ind.  177. 

The  term  '*personal  goods,"  in  1  Stat 
112,  making  it  larceny  to  take  and  carry 
away  the  personal  goods  of  another,  does 


not  include  choses  in  action ;  the  latter  not 
being  the  subject  of  larceny  at  the  common 
law.  United  States  v.  Davis  (U.  &)  25  Fed. 
Gas.  781,  788. 

PEBSONAXi   UroiGNITT. 

Bee,  also,  "Indignities  to  the  Persan." 

The  phrase  "indignities  to  the  person" 
is  not  equivalent  to  "personal  indignities," 
and  consequently  mere  personal  insults  and 
reproachful  language  do  not  constitute  a 
ground  of  divorce  uinder  a  statute  granting 
divorce  for  indignities  to  the  person,  though 
they  rank  among  the  grossest  personal  in- 
dignities. Butler  V.  Butler  (Pa.)  1  Pars.  Bq. 
Gas.  829,  844 

The  personal  indignities,  rendering  life 
burdensome,  which  will  Justify  a  divorce, 
constitute  such  a  course  of  conduct  or  con- 
tinued treatment  as  render  a  wife's  condi- 
tion intolerable,  and  her  life  burdensome. 
The  characters  of  the  parties  must  be  tak- 
en into  consideration,  and  that  condition 
which  renders  the  life  of  the  party  injured 
burdensome  must  be  shown  to  exist  in  fact 
and  not  purely  inferred  from  facts  that  go 
to  establish  personal  indignities.  Gline  y. 
Gline,  10  Or.  474.  475. 

Under  Webster's  definition  of  "indig- 
nity" as  "unmerited  contemptuous  conduct 
toward  another,  which  manifests  contempt 
for  him ;  contumely.  Incivility,  accompanied 
with  insult,"  lewd  and  indecent  conduct  of 
a  husband  toward  the  daughter  of  his  wife 
by  a  former  husband  does  not  constitute  a 
personal  indignity  to  the  wife.  Gline  t. 
Gline,  10  Or.  474,  475. 

PERSONAIi  nrJUBT. 

As  chose  in  action,  see  "Ghose  In  Ac- 
tion." 

As  used  in  an  information  charging  de- 
fendant with  having  unlawfully  and  feloni- 
ously inflicted  a  personal  injury  on  a  certain 
person,  the  words  •'personal  injury"  will  be 
held  to  be  equivalent  to  the  words  "bodily 
injury,"  used  in  the  statute,  and  hence  the 
indictment  is  sufficient  State  t.  Glayborne, 
46  Pac.  303,  14  Wash.  622. 

"Personal  injuries,"  in  a  contract  of  in- 
surance, meant  bodily  injuries.  Theobald  v. 
Railway  Pass.  Assur.  Go.,  26  Eng.  Law  &  Eq. 
432,  438. 

A  personal  injury  is  an  injury  to  the  per- 
son of  an  individual,  as  an  assault  is  dis- 
tinguished from  an  injury  to  one's  property. 
Terre  Haute  Electric  Ry.  Co.  v.  Lauer,  52  N. 
B.  703,  706,  21  Ind.  App.  466. 

As  used  in  How.  Ann.  St  fi  7397,  declar- 
ing that  actions  for  negligent  injuries  to  the 
person  shall  survive,  the  word  **person"  was 
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evidently  used  In  contradistinction  to  the 
\i^ord  •'property,*'  and,  as  so  used,  applies  to 
an  action  under  section  7782  for  malpivictice 
by  one  professing  to  be  a  physician  and  sur- 
geon, If  such  malpractice  was  negligent, 
though  such  section  provides  that  such  ac- 
tions shall  be  according  to  the  rules  of  the 
common  law.  Norris  t.  Grove,  58  N.  W. 
1006,  100  Mich.  256. 

The  phrase  "injury  to  the  person,^  as 
used  In  Gen.  St.  c.  60,  §  6,  declaring  that  a 
Judgment,  except  for  malicious  prosecution, 
libel,  slander,  or  injury  to  the  person,  shall 
bear  legal  Interest  from  its  date,  should  be 
construed  to  include  injuries  to  the  person 
arising  both  ex  contractu  and  ex  delicto. 
The  words  should  not  be  confined  to  those  in- 
juries of  the  latter  class,  or  where  the  com« 
plaint  la  for  trespass  vi  et  armls.  McMurtrx 
v.  Kentucky  Cent  R.  Co.,  1  S.  W.  815,  816, 
84  Ky.  462. 

Oonst.  art  11,  8  10,  providing  that  the 
courts  of  Justice  i^all  be  open  to  every  per- 
son, and  certain  remedy  afforded  for  every 
injury  to  person,  property,  or  character, 
means  only  such  wrongs  as  are  recognized 
by  the  law  of  the  land,  and  does  not  extend 
to  cases  of  persons  who  are  expelled  from 
churches,  secret  societies,  or  temperance  or- 
ganizations, since,  though  every  such  expul- 
sion Involves,  to  some  extent,  a  charge  of 
moral  turpitude  or  conduct  unbecoming  a 
gentleman  or  lady,  persons  who  Join  such  so- 
cieties submit  themselves  to  their  Jurisdic- 
tion, and  are  subject  to  the  tribunals  estab- 
lished by  those  bodies,  and,  if  aggrieved  by  a 
decision  against  them,  they  must  seek  redress 
within  the  organization,  as  provided  by  the 
laws  and  regulations.  Landls  v.  Campbell, 
79  Mo.  433,  439,  49  Am.  Rep.  239. 

An  instruction  that  in  estimating  the 
damages  the  Jury  must  consider  the  pei-sonal 
injuries  suffered  by  plaintiff,  the  pain  and 
suffering  undergone  by  him  in  consequence 
of  his  injuries,  and  the  permanent  injuries 
sustained  by  him,  does  not  authorize  a  double 
recovery,  as  the  expression  "personal  inju- 
ries'* must  be  understood  as  meaning  the 
same  as  "the  pain  and  suffering  undergone  by 
him  in  consequence  of  his  injuries";  the  two 
being  contradistinguished  from  the  perma- 
nent injuries.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Haiinig  (Tex.)  41  8.  W.  196,  197. 

A  personal  injury  includes  libel,  slander, 
criminal  conversation,  seduction,  and  mali- 
cious prosecution;  also  an  assault,  battery, 
false  imprisonment,  or  other  actionable  Injmry 
to  the  person  either  of  the  plaintiff  or  of  an- 
other. Code  Civ.  Proc.  N.  Y.  1899,  (  3343, 
subd.  9;  Morse  v.  Press  Pub.  Co.,  71  N.  Y. 
Supp.  348,  349,  63  App.  Div.  61;  Lasche  y. 
Dearing,  53  N.  Y.  Supp.  58,  59,  23  Misc.  Rep. 
722.  If  an  injury  to  the  person  either  of 
plaintiff  or  of  another  be  actionable,  it  Is  a 
personal  injury.  An  action  will  lie  against 
one  who  induced  plaintiff  to  marry  a  woman 


'  by  false  representations  that  she  was  virtu 

ous,  when  in  fact  she  was  at  the  time  preg- 

I  nant  by  defendant;    it  being  a  personal  in- 

I  Jury  to  the  husband,  resulting  from  the  loss 

j  of  his  full  enjoyment  of  the  conjugal  society 

!  of  his  wife  because  of  defendant's  fraud. 

^  Kujek  V.  Goldman,  9  Misc.  Rep.  34,  38,  29  N. 

I  Y.  Supp.  294.    The  injury  occasioned  to  a 

I  husband  by  the  loss  of  the  services  of  bis 

I  wife  in  consequence  of  injuries  received  by 

I  her  through  the  negligence  of  the  defendant 

is  a  personal  injury,  within  Code,  §  383,  subd. 

3,  providing  a  limit  of  three  years  for  the 

commencement  of  an  action  to  recover  for 

personal  injuries  resulting  from  negligence. 

Maxson  v.  Delaware,  L.  &  W.  R.  Co.,  21  N. 

Y.  St  Rep.  767,  769. 

A  threat  to  arrest  a  person  in  a  dvil  pro- 
ceeding is  not  a  threat  to  injure  her  person, 
within  the  meaning  of  Pub.  St  c.  202,  §  29, 
providing  that  a  party  making  such  a  threat 
shall  be  liable  to  prosecution,  since  a  threat 
to  injure  the  person  of  another  means  a 
threat  to  use  actual  physical  force  upon  the 
person  of  another.  Commonwealth  t.  Mos- 
by,  89  N.  E.  1030,  163  Mass.  291. 

Under  Rev.  St  1851,  c.  119,  |  73,  pro- 
viding that  where  the  offense  involves  the 
commission  of,  or  an  attempt  to  commit  a 
private  injury,  and  is  described  with  suffi- 
cient certainty  in  other  respects  to  identify 
the  act,  an  erroneous  allegation  as  to  the 
person  injured  or  Intended  to  be  injured  is 
not  material;  the  term  **prlvate  injury"  must 
not  be  confounded  with  **per8onal  injury," 
for,  although  every  Injury  to  a  person  is,  in 
one  sense,  a  private  injury,  yet  in  our  opin- 
ion, the  term  la  not  used  in  this  section  In  so 
general  a  sense,  but  is  limited  and  applica- 
ble only  to  injuries  to  private  property,  or 
such  as  are  distinguishable  from  injuries  to 
the  person.  State  y.  Boylson,  8  Minn.  438, 
443  (Gil.  825,  828). 

Aliemation  of  afleetlons. 

The  alienation  of  a  husband's  affections, 
and  the  consequent  loss  of  the  consortium,  is 
not  an  injury  to  the  person,  within  the 
meaning  of  a  statute  authorizing  actions  by 
married  women  for  injuries  to  the  person. 
In  this  connection  the  court  holds  that  the 
phrase  'injury  to  the  person"  is  not  equiva- 
lent to  "injury  to  personal  rights,"  in  view 
of  the  further  provision  of  the  statute  au- 
thorizing the  maintenance  of  an  action  for 
damage  to  the  person  or  reputation,  inasmuch 
as,  if  the  phrase  "injury  to  the  person"  was 
regarded  as  synonymous  with  "injury  to  per- 
sonal rights,"  the  specification  of  damage  to 
the  person  or  reputation  would  be  meaning- 
less. Hodge  y.  Wetzler,  56  Atl.  49,  50,  69  N. 
J.  Law,  490. 

Bigamy. 

The  personal  wrong  or  injury  to  a  wife 
which  will  allow  her  to  testify  against  her 
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basband,  nnder  the  exception  of  3  How.  Ann. 
St.  i  7546,  forbidding  her  testimony  against 
her  nnsband  except  in  cases  growing  out  of 
a  personal  wrong  or  injury  by  the  husband 
against  the  wife,  does  not  include  bigamy  on 
the  part  of  the  husband.  People  v.  Quan- 
Btrom,  53  N.  W.  165,  93  Mich.  254,  17  L.  B. 
A.  723. 

OTiminal  eonTertatloii  or  entloement. 

Within  the  meaning  of  Code,  S  179, 
which  authorizes  the  arrest  of  a  defendant 
In  an  action  for  the  recovery  of  damages  not 
arising  out  of  contract,  where  the  defendant 
Is  not  a  resident  of  this  state  or  Is  about  to 
remove  therefrom,  or  where  the  action  is  for 
an  injury  to  person  or  character,  etc.,  would 
include  criminal  conversation  with  the  plain- 
tiff's wife.  It  would  Include  any  Injury 
which  is  an  Invasion  of  personal  rights,  such 
as  the  seduction  of  a  daughter  or  the  beating 
of  a  servant,  etc.  Dela mater  t.  Russell  (U. 
S.)  4  How.  Prac.  234,  235. 

The  phrase  'injury  to  the  person,"  as 
used  In  Laws  1860,  c.  90,  8  7,  p.  158,  as 
amended  by  Laws  1862,  c.  172,  p.  343,  au- 
thorizing a  married  woman  to  maintain  an  ac- 
tion for  any  injury  to  her  person  or  character, 
includes  acts  which  do  not  Involve  physical 
contact  with  the  person  injured.  Thus  crim- 
inal conversation  with  the  wife  has  long  been 
held  to  be  a  personal  Injury  to  the  husband, 
and  seduction  of  the  daughter  a  like  injury 
to  the  father,  and  a  married  woman  may 
maintain  an  action  against  a  person  who  en- 
tices away  her  husband  and  deprives  her  of 
his  society.  Bennett  v.  Bennett,  23  N.  E.  17, 
116  N.  Y.  584,  6  L.  R.  A.  553. 

"Injuries  to  the  person,**  as  used  In 
Code,  §  2157,  providing  that  all  personal  ac- 
tions shall  survive,  except  for  "Injuries  to 
the  person,"  etc.,  are  not  limited  to  actions 
for  direct  physical  hurts  to  the  body.  Adul- 
tery or  criminal  conversation  with  the  wife 
is  an  Injury  to  the  person  of  the  husband. 
Garrison  v.  Burden,  40  Ala.  513,  516. 

Death. 

"Personal  injuries,"  as  used  In  Laws 
1866,  c.  572,  limiting  to  one  year  actions 
against  the  mayor,  aldermen,  etc.,  of  any  city 
having  50,000  inhabitants  or  over  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  reason  of  Its  negligence, 
include  an  action  for  wrongfully  causing 
death.  Titman  v.  City  of  New  York,  10  N. 
Y.  Supp.  689,  690,  57  Hun,  469. 

The  term  "Injury  to  a  person,"  as  used 
In  a  pass  or  free  ticket  on  a  railway,  exempt- 
ing the  railroad  company  from  liability  for 
any  Injury  to  the  person  caused  by  the  neglP 
gence  of  its  agents,  is  not  synonymous  with 
the  "death  of  a  person."  The  one  presumes 
a  continuation  of  life,  though  In  an  impaired 
state;   the  other,  the  destruction  or  ending 


of  life.  So  that  such  term  does  not  exempt 
the  railroad  company  from  liability  for  the 
death  of  the  person  so  traveling.  Northern 
Pac.  Ry.  Co.  v.  Adams  (U.  S.)  116  Fed.  324, 
327,  54  C.  O.  A,  196. 

The  father  of  a  minor,  who  was  em- 
ployed as  a  switchman  of  a  railroad  com- 
pany, entered  Into  a  contract  with  the  com- 
pany by  which  he  stipulated  that  he  released 
and  forever  acquitted  the  company  from  all 
or  any  claim  or  liability  to  him  for  damages 
for  any  injuries  sustained  by  the  son.  The 
son  was  thereafter  killed  while  in  the  employ 
of  the  railway  company,  and  the  father 
brought  an  action  to  recover  for  his  death. 
It  was  held  that,  while  the  words  **injury" 
and  "death"  were  by  no  means  synonymous, 
yet  It  was  certainly  true  that,  relatively  to  the 
father,  seeking  to  recover  for  the  lost  serv- 
ices of  his  minor  child,  it  was  immaterial 
whether  the  tort  from  which  his  loss  orig- 
inated was  one  which  occasioned  the  child 
physical  Injury,  or  one  which,  by  causing  his 
death,  brought  about  the  same  result  and 
hence  such  a  contract  was  a  bar  to  the  ac- 
tion. New  V.  Southern  R.  Co.,  42  S.  OBL  891, 
392,  116  Ga.  147,  59  L.  R.  A.  115. 

False  imprisonment. 

In  considering  whether  an  action  for 
false  Imprisonment  was  Included  In  a  stat- 
ute providing  "that  actions  hereafter  accru- 
ing for  injuries  to  persons  caused  by  the 
wrongful  act,  neglect,  or  default  of  any  per- 
son," etc.,  must  be  brought  within  two  years, 
the  court  said:  **The  statute  under  consid- 
eration relates  only  to  private  Injuries.  The 
word  'injury*  Is  defined  by  Bouvier  to  be  a 
wrong  or  tort,  and  private  injuries  by  the 
same  authority  are  defined  to  be  infringe- 
ment of  the  private  or  civil  rights  belonging 
to  individuals,  considered  as  Individuals.  It 
would  be  dlfiicult  to  form  a  theory  upon 
which  a  trespass  to  the  person  by  an  assault 
and  battery  or  wounding,  or  by  a  forcible 
taking  and  imprisonment,  would  not  be  in- 
cluded within  the  designation  of  an  Injury 
to  the  person  assaulted  or  Imprisoned.  In- 
juries to  persons  are  the  result  of  either  pub- 
lic or  private  wrongs,  and  the  statute  un- 
der consideration  must  be  construed  to  em- 
brace all  classes  of  private  wrongs  which 
are  Injuries  to  the  person,  arising  from  any 
wrongful  act,  neglect,  or  default  of  any  other 
person.  A  private  wrong  is  a  tort,  and  a 
tort  is  defined  as  a  private  or  dvil  wrong  or 
injury."  Tomlin  v.  Hlldreth,  47  AtL  649.  661, 
66  N.  J.  Law,  438. 

Xntozioation  of  linslMUid* 

Tayl.  St  c.  120,  §  5,  subd.  2,  conferring 
upon  a  justice  of  the  peace  jurisdiction  of 
actions  for  Injuries  to  persons,  etc.,  should 
be  construed  to  relate  to  injuries  to  relative 
rights  as  well  as  an  Invasion  of  absolute 
personal  rights,  and  hence  a  justice  lias  ju- 
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rlBdlction  of  an  action  by  a  married  woman 
to  recover  damages  resulting  from  the  intoxi- 
cation of  plaintilTB  hnaband  by  liquors  sold 
him  by  the  defendant  Wightman  t.  De 
Vere,  33  Wis.  670,  674. 

Iiiliel  or  slaader. 

The  "willful  and  malicious  injuries  to  the 
person  of  another"  spoken  of  in  Bankr.  Act 
July  1,  1808,  c.  641,  8  17,  30  Stat  560  [U.  S. 
Comp.  St  1901,  p.  8428],  wliich  provides  that 
a  discharge  in  bankruptcy  shall  release  all 
debts,    except   such   as  are  Judgments   for ' 
fraud,  or  obtaining  property  by  false  pre- ; 
tenses  or  false  representations,  or  for  "wilful 
and  malicious  injuries  to  the  person  or  prop-  | 
erty  of  another,"  etc.,  include  iiijurles  in- 
flicted by  libel.    In  this  connection,  it  is  diffl- 
cult  to  conceive  of  a  greater  injury  which 
could  be  done  to  a  person  than  to  wrongfully 
and  maliciously  tarnish  or  blacken  and  de- 
stroy his  good  character  in  the  community  | 
where  he  lives.    Wounded  feelings,  mental 
anguish,  loss  of  social  position  and  standing,  j 
personal  mortification  and  dishonor,  are  clears  ; 
ly  injuries  that  pertain  to  the  person.    In  so  i 
far  as  we  are  aware,  injuries  to  the  charac- 
ter are  always  classed  in  the  law  with  inju- 
ries to  the  person.    McDonald  t.  Brown,  61 
Atl.  213,  214,  23  R.  I.  646,  68  L.  R.  A  768, 
91  Am.  St  Rep.  658. 

In  the  title  of  the  act  of  May  4, 1896,  "to 
provide  for  the  survival  of  causes  of  action 
for  personal  injuries  other  than  those  result- 
ing in  death,"  the  term  "personal  injuries" 
Includes  not  only  injuries  to  the  physical 
man,  but  also  injuries  to  the  health  and 
reputation.  Such  injuries  have  ever  been 
classed  and  treated  by  law  writers  as  per- 
sonal injuries.  The  absolute  rights  of  each 
individual  are  the  right  of  personal  security, 
the  right  of  personal  liberty,  and  the  right 
of  private  property.  Injuries  which  affect 
the  personal  security  are  injuries  against 
the  life,  the  limb,  the  body,  the  health,  or 
the  reputation  of  the  individual.  Houston 
Printing  Ck).  t.  Dement  44  S.  W.  658,  660,  18 
Tex.  Civ.  App.  80  (citing  3  Bl.  Ck)mm.  p.  118). 

Bankr.  Act  July  1,  1898,  c.  641,  (  17,  80 
Stat.  550  [U.  S.  Comp.  St  1901,  p.  3428], 
provides  that  a  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  provable  debts, 
excepting,  among  others.  Judgments  in  actions 
for  willful  and  malicious  injury  to  the  person 
of  another.  Held,  that  a  Judgment  in  slan- 
der is,  under  the  common-law  definition,  for 
an  injury  to  the  person,  and  within  the  bank- 
mptcy  act  Sanderson  v.  Hunt  (Ky.)  76  S. 
W.  179. 

Mental  injnry. 


Personal  injuries  may  be  either  bodily  In  an  action  against  a  street  railway 

or  mental,  bpt,  whether  one  or  the  other,  company  for  injuries  received  by  collision  of 
they 'infringe  upon  the  rights  of  the  person,  cars,  the  trial  court  instructed  the  Jury  that 
-and  not  of  property.    Any  mental  injury  is  j  "the  plaintiff  can  only  recover.  If  at  all,  for 


necessarily  an  injury  to  the  person.  So  that 
under  a  statute  providing  that  actions  for 
injury  to  the  person,  where  such  injury  does 
not  cause  the  death  of  the  injured  party, 
shall  not  survive,  an  action  for  mental  an- 
guish caused  by  failure  to  deliver  a  telegram 
dies  with  the  person.  Morton  v.  Western 
Union  Tel.  Co.,  41  a  BL  484,  485,  130  N.  O. 
299. 

As  to  seamen  and  employes  of  the  Unit- 
ed States  government  on  a  dredge  which 
came  Into  collision  with  a  vessel  under  cir- 
cumstances rendering  both  the  vessel  and 
the  dredge  at  fault  the  seamen  were  not 
entitled  to  recover  for  personal  injuries,  ex- 
cept such  as  constituted  substantial  physical 
harm,  creating  some  Incapacity  for  their  or- 
dinary work.  Allowances  under  this  head 
could  not  be  made  for  damages  from  being 
thrown  into  the  water  or  for  alleged  fright 
The  Queen  (U.  S.)  40  Fed.  694. 

The  word  "injury,"  found  in  Rev.  St  c. 
26,  8  22,  enacting  that  if  any  person  receive 
any  injury  in  his  person  by  reason  of  any 
defect  in  a  road,  he  may  recover  of  the  party 
by  law  obliged  to  repair  the  road,  signifies 
a  bodily  injury,  and  does  not  embrace  one 
sustained  by  mere  mental  suffering  caused 
by  the  risk  and  peril  incurred;  but  yet,  if 
even  a  slight  bodily  injury  has  been  suffered* 
and  caused  mental  suffering  to  the  plaintiff, 
such  suffering  is  a  part  of  the  injury  for 
which  recovery  may  be  had.  Canning  v.  In- 
habitants of  Williamstown,  55  Mass.  (1 
Cush.)  451,  452. 

"Injury  to  the  person,"  as  used  in  Code 
Civ.  Proc.  §  3343,  subd.  9,  defining  a  per- 
sonal injury  as  including  libel,  slander,  or 
other  actionable  injury  to  the  person,  in- 
cludes acts  which  do  not  involve  physical 
contact  with  the  person  injured.  Citing  Ben- 
nett V.  Bennett  116  N.  Y.  584,  23  N.  B.  17, 
6  L.  R.  A.  553.  And  hence  injuries  afl^ting 
the  mind  and  sensibilities  of  the  individual 
are  included  in  the  term.  Sess.  Law  1889, 
p.  64,  allowing  exemplary  damages  when  the 
injury  complained  of  shall  be  attended  with 
circumstances  of  fraud,  malice,  or  insult  or 
a  wanton  and  reckless  disregard  of  the  in- 
jured party's  rights  and  feelings,  by  the 
terms  of  the  act  clearly  imports  wrongs  and 
injuries  other  than  mere  bodily  wounds  or 
pecuniary  losses,  but  Include,  as  well,  injuries 
affecting  the  mind  and  sensibilities  of  the  in- 
dividual, which  are  often  more  grievous  and 
painful  than  mere  material  Injuries,  so  that 
the  phrase  "wrongs  to  the  person,"  in  such 
act  includes  the  wrongful  inducement  of  the 
husband  to  abandon  and  desert  the  wife. 
Williams  v.  Williams,  37  Pac.  614,  619,  20 
Colo.  51. 
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the  injuries  described  In  the  complaint,  and 
cannot  recover  for  other  or  different  injuries; 
nor  can  he  recover  for  fright  or  mental  suf- 
fering or  nervous  shock,  unless  they  grow 
out  of»  and  were  the  result  of,  the  personal 
injuries  received,  if  you  find  he  received 
any."  The  appellate  court  said:  'The  stand- 
ard dictionaries  define  the  word  'bodily'  to 
mean  pertaining  to  or  concerning  the  body; 
of  or  belonging  to  the  body  or  to  the  physical 
constitution;  not  mental,  but  corporeal — ^and 
the  word  'personal,'  as  pertaining  to  the  per- 
son or  bodily  form.  The  expression  'great 
personal  injury'  has  been  said  to  be  equiv- 
alent to  the  words  'great  bodily  harm.'  Abb. 
Law  Diet  p.  273.  A  personal  injury  is  an 
injury  to  the  person  of  an  individual,  as  an 
assault  is  distinguished  from  an  injury  to 
one's  property.  2  Rap.  &  L.  Law  Diet.  p. 
955.  If  we  admit,  as  claimed  by  appellant, 
that  the  terms  'personal  injuries'  and  'bodily 
injuries'  are  not  necessarily  equivalent,  yet 
the  jury  could  have  understood  from  the  in- 
struction given  that  the  appellee  was  en- 
titled to  recover  only  for  mental  suffering 
growing  out  of  the  bodily  injuries  he  re- 
ceived." Terre  Haute  Electric  Ry.  Co.  t. 
Lauer,  62  N.  B.  703,  706,  21  Ind.  App.  406. 

The  word  "person,"  when  used  in  speak- 
ing of  compensation  for  civil  injuries  to  per- 
son or  property  or  character,  means  the  ma- 
terial person — the  fleshly  body,  and  not  the 
spiritual  soul.  Injury  to  person,  property,  or 
character,  and  similar  expressions,  abound 
in  the  books,  but  they  never  convey  the  idea 
of  a  direct  injury  to  the  mind,  or  a  produc- 
tion of  mental  suffering.  Fay  v.  Parker,  53 
N.  H.  342,  359,  16  Am.  Rep.  270. 

Seduotion. 

"Injury  to  person,"  as  used  in  Oode,  8 
291,  subsec.  1,  authorizing  an  arrest  where 
the  action  is  for  injury  to  person  or  char- 
acter, includes  an  action  by  a  father  for  the 
seduction  of  his  daughter.  Hood  r.  Sud- 
derth,  16  S.  E.  397,  399,  111  N.  G.  216  (citing 
Hoover  v.  Palmer,  80  N.  O.  313). 

Within  av.  Code,  8  3900,  providing  that 
actions  for  injuries  done  to  the  person  shall 
be  brought  within  two  years  after  the  right 
of  action  accrues,  except  for  injuries  to  the 
reputation,  the  expression  "injuries  done  to 
the  person"  includes  not  only  Injuries  to  the 
physical  body,  but  every  other  injury  for 
which  an  action  may  be  brought,  done  to 
the  individual,  and  not  to  his  property.  This 
Is  shown  by  the  fact  that  Injuries  to  the 
reputation  are  specially  excepted  from  the 
operation  of  the  limitation  provided  for  ac- 
tions for  injury  done  to  the  person,  so  that 
an  action  for  the  seduction  of  a  daughter  Is 
Included  within  th,e  term  "injuries  done  to 
the  person."  Hutcherson  v.  Durden,  39  8. 
E.  495,  497,  113  Ga.  987,  54  L.  R.  A.  811.  See, 
also,  Delamater  v.  Russell  (N.  Y.)  4  How. 
Prac.  234,  235;  Bennett  v.  Bennett,  23  N. 
B.  17,  116  N.  Y.  584,  6  L.  R,  A.  553. 


Tlireateiiliic  lansnase. 

Under  a  statute  giving  a  right  of  action 
by  a  wife  against  a  saloon  keeper  who  has 
sold  intoxicating  liquor  to  her  husband, 
thereby  causing  the  wife  to  be  injured  in 
person,  threatening  language  or  vulgar  con- 
duct, although  directed  to  the  wife,  but  not 
resulting  in  the  impairment  of  her  health, 
does  not  constitute  a  ground  for  the  recovery 
of  damages.  Galloway  v.  Laydon,  47  Iowa, 
456,  458,  29  Am.  Rep.  489. 

PERSONAL  JUBOIIENT. 

In  construing  Gen.  St  1878,  c.  81,  8  28» 
providing  that,  in  cases  for  the  foreclosure 
of  mortgages,  service  by  publication  of  the 
summons  may  be  made  upon  all  parties  to 
the  action  against  whom  no  personal  judg- 
ment is  sought,  the  court  said,  "We  think  it 
clear  that  the  expression  'personal  judgment* 
is  here  used  in  the  sense  of  a  money  judg- 
ment for  the  mortgage  debt,"  and  held  that 
such  statute,  In  so  far  as  it  authorized  serv- 
ice of  the  summons  upon  persons  within  the 
state  to  the  made  by  publication,  instead  of 
a  personal  service,  was  invalid.  Bard  well  v. 
Collins^  46  N.  W.  315,  316,  44  Minn.  97,  9 
L.  R.  A.  152,  20  Am.  St.  Rep.  547. 

A  judgment  against  a  corporation  in  a 
cause  in  which  process  was  served  on  It  by 
service  on  its  accredited  agent  is  a  personal 
judgment  King  v.  National  Mln.  &  Exp. 
Co.,  1  Pac.  727,  731.  4  Mont  L 

PEB80NAI.  KNOWI.ED6E. 

"Personal  knowledge,"  within  the  mean- 
ing of  a  statute  authorizing  an  agent  or  at- 
torney to  verify  an  answer  if  all  the  material 
allegations  thereof  are  within  the  personal 
knowledge  of  such  agent  or  attorney,  means 
a  personal  knowledge  of  the  truth  or  falsity 
of  such  allegations;  and,  if  an  allegation  is 
a  negative  one,  it  necessarily  includes  a 
knowledge  of  the  truth  or  falsity  of  the  al- 
legation denied.  West  v.  Home  Ins.  Co.,  18 
Fed.  622,  623. 

PEBSONAI.  LABOR. 

Where  a, furniture  broker  and  uncertified 
bankrupt  was  employed  to  remove  the  goods 
of  another,  in  the  course  of  which  business 
he  employed  several  men  and  vans,  sup- 
plied packing  cases,  repaired  furniture,  and 
provided  materials  for  this  purpose  and  other 
articles  to  a  trifling  amount,  the  debt  which 
thereby  accrued  was  not  In  respect  of  per- 
sonal labor.  Crofton  v.  Poole,  1  Bam.  & 
Adol.  568. 

Rev.  St  c.  208,  §  9,  exempting  debts  due 
for  the  labor  of  the  defendant  from  the  pro' 
cess  of  foreign  attachment  ^as  designed  to 
protect  the  personal  labor  of  the  debtor,  and 
those  constituting  his  family,  and  under  his 
protection  and  control,  in  those  cases  only 
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In  which  they  appear  so  nnmlxed  with  other 
thhigs  as  to  be  capai)le  of  being  distinguish- 
ed therefrom,  and  their  value  ascertained, 
as  a  ground  of  Indebtedness,  and  not  where 
they  are  undlstlngulshably  combined  with 
materials  found,  or  with  labor  of  other  per- 
sons, procured  upon  the  req>onsibility  of 
the  debtor,  and  for  the  purpose  of  carrying 
into  execution  a  work  that  he  has  undertaken 
to  da  Robbing  t.  Rice,  18  N.  H.  GOT,  000, 
510. 

PEB80HAI.  UBEBTY. 

Personal  liberty,  which  la  granted  to 
every  citizen  under  our  Constitution  and 
laws,  consists  of  the  right  of  locomotion— to 
go  where  one  pleases,  and  when— and  to  do 
that  which  may  lead  to  one*8  business  or 
pleasure,  only  so  far  restrained  as  the  rights 
of  others  may  make  It  necessary  for  the  wel- 
fare of  all  other  citizens.  Plnkerton  v.  Ver- 
berg,  44  N.  W.  570,  582,  78  Mich.  573,  7  L.  R. 
A.  507, 18  Am.  St  Rep.  478;  City  of  St  Louis' 
V.  Roche,  31  8.  W.  015.  017,  128  Mo.  341; 
The  Civil  Rights  Cases,  8  Sup.  Gt  18,  42,  100 
U.  8.  8,  27  L.  Ed.  835. 

PEB80NAI.  UST. 

The  personal  list,  in  R.  L.  I  831,  i»t)vld- 
ing  that  the  listers  in  each  town  shall  ar- 
range in  alphabetical  order  the  personal  lists 
of  all  taxpayers,  etc..  Is  that  portion  of  the 
entire  list  derived  from  the  owner's  personal 
property.    Taylor  t.  Moore,  21  Atl.  010,  021, 

esYteo. 

PEBSONAXi    IiUOOAOE. 

See,  also,  'baggage";  '^Luggage.** 

"Whatever  the  passenger  takes  with  him 
for  his  personal  use  or  convenience,  accord- 
ing to  the  habits  and  wants  of  the  particular 
class  to  which  he  belongs,  either  with  refer- 
ence to  the  immediate  necessities  or  the  ulti- 
mate purpose  of  the  journey,  must  be  con- 
sidered as  personal  luggage.*'  New  York 
Cent  A  H.  R.  R.  Co.  v.  Fraloff,  100  U.  8.  24, 
20,  25  L.  Ed.  531  (citing  Macrow  v.  Great 
Western  R.  Co.,  6  Q.  R.  121).  "This  would 
include  not  only  articles  of  apparel,  whether 
for  use  or  ornament,  ♦  ♦  ♦  but  also  the 
gun  case  or  fishing  apparatus  of  the  sports- 
man, the  easel  of  an  artist  on  a  sketching 
tour,  or  the  books  of  the  student  and  other 
articles  of  analogous  character,  the  use  of 
which  is  personal  to  the  traveler,  and  the 
taking  of  which  has  arisen  from  the  fact  of 
bis  Journeying.  On  the  other  hand,  the  term 
'ordinary  luggage'  being  thus  confined  to 
that  which  Is  personal  to  the  passenger,  and 
carried  for  his  use  and  convenience,  it  fol- 
lows that  what  Is  carried  for  the  purpose  of 
business,  such  as  merchandise  and  the  like, 
or  for  larger  and  ulterior  purposes,  such  as 


articles  of  furniture  or  household  goods, 
would  not  come  within  the  description  oi 
ordinary  luggage,  unless  accepted  as  such 
by  the  carrier."  Cakes  v.  Northern  Pac.  R. 
Co.,  26  Pac.  230,  232,  20  Or.  302,  12  U  R.  A. 
318,  28  Am.  St  Rep.  128. 

PEB80NAI.   MOBTGAGB. 

A  personal  mortgage  is  more  than  a  mere 
security.  It  is  a  sale  of  the  thing  mortgaged, 
and  operates  as  a  transfer  of  the  whole  le- 
gal title  to  the  mortgagee,  subject  only  to  be 
defeated  by  a  valid  performance  of  the  con- 
ditions. Streeter  t.  Ward,  12  N.  Y.  8t  Rep. 
338,884. 

PEB80NAI.   NEOESSITISS. 

Testator  devised  to  W.  a  certain  ftirm, 
to  be  held  in  trust  with  power  to  lease,  sell, 
or  dispose  of  it  and  to  pay  to  0.  the  rent 
Interest  or  avails  in  such  sums  as  W.  might 
deem  most  prudent  to  meet  the  personal  ne- 
cessities of  C.  and  guard  against  his  Improv- 
idence. The  words  "personal  necessities*'  ob- 
viously were  not  used  in  the  sense  of  being 
synonymous  with  "individual  necessities*' 
but  in  the  sense^  and  to  convey  the  idea,  that 
the  property  should  be  used  for  the  support 
and  maintenance  of  0.  and  his  family,  if  he 
should  have  one,  rather  than  to  permit  the 
use  of  it  in  business  or  for  other  speculative 
purposes.  Whitney  v.  Whitney,  18  N.  Y. 
Supp.  8,  18,  63  Hun,  77. 

PERSOHAI.  NO'nOIL 

By  "personal  notice"  is  meant  the  deliv- 
ery of  a  notice  in  writing  to  another  In  per- 
son. Loeb  V.  Huddleston,  16  South.  714,  716^ 
105  Ala.  257. 

"Personal  notice,**  mentioned  in  Code 
Civ.  Proc.  S  1710,  providing,  "When  persona! 
notice  is  required,  and  no  mode  of  giving  it 
is  prescribed  in  this  title,  it  must  be  given 
by  citation,"  is  personal  notice  as  distin- 
guished from  notice  which  in  the  first  in- 
stance only  is  required  to  be  made  by  publi- 
cation. Ashurst  V.  Fountain,  6  Pac.  840,  67 
Cal.  18. 

A  personal  notice  of  a  Judgment,  re- 
quired by  Code,  (  353,  in  order  to  limit  the 
time  to  appeal,  means  a  personal  notice  in 
writing  from  the  party  who  has  obtained 
the  Judgment  and  not  a  notice  incidentally 
derived  from  a  third  person  or  in  some  other 
way.  Pearson  v.  Lovejoy  (N.  Y.)  53  Barb. 
407,  85  How.  Prac.  103,  lOa 

In  laws  relating  to  probate  courts  and 
proceedings,  the  words  "personal  notice"  de 
note  service  by  a  copy  given  In  hand,  or  left 
at  the  place  of  last  and  usual  abode,  seven 
days,  at  least,  before  the  time  of  hearing. 
Rev.  St  Me.  1883,  p.  534,  c  63,  §  88. 
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PERSOKAL   OBLIGATION. 

A  decree  of  divorce,  imposing  the  pay- 
ment of  alimony,  is  held  not  to  be  a  personal 
obligation  upon  the  party  against  whom  the 
decree  Is  awarded,  which  the  conrts  of  an- 
other state  are  bound  to  compel  him  to  per- 
form. Bullock  V.  Bullock,  30  Atl.  676,  679, 
52  N.  J.  Eq.  (7  Dick.)  661«  27  L.  B.  A«  218,  46 
Am.  St  Rep.  528. 

PERSONAL  ORNAMENTS. 

A  bequest  of  personal  ornaments  does 
not  Include  a  pocketbook  and  a  case  of  in- 
struments.   Willis  Y.  Curtois,  1  Beay.  189. 

PERSONAL  PAIN. 

"Personal  pain,"  as  used  in  an  instruc- 
tion In  an  action  for  breach  of  promise  of 
marriage,  telling  the  jury  that  in  assessing 
damages  they  might  consider,  among  other 
things,  personal  pain  suffered  by  plaintiff  by 
reason  of  the  breach  of  the  contract,  means 
mental  distress  or  mental  suffering,  and  is 
not  limited  to  physical  suffering.  Webster 
defines  pain  as  mental  distress;  anxiety; 
grief;  anguish.  It  may  well  be  said  that  the 
pain  would  be  personal — ^as  much  so  as  if  It 
was  purely  physical.  Robinson  v.  Graver,  55 
N.  W.  492,  495,  88  Iowa,  881, 

PERSONAL  PRIVILEOE. 

The  term  "personal  privilege,**  In  Act 
April  80,  1874,  relating  to  sample  merchants' 
licenses,  and  providing  that  such  a  license 
shall  be  a  personal  privilege,  and  shall  not 
be  transferred,  does  not  mean  that  the  par- 
ty obtaining  such  license  shall  be  required  to 
sell  m  person,  and  not  by  another.  It  only 
means  to  declare  that  such  license  shall  be 
used  for  the  benefit  of  the  party  to  whom  It 
iff  issued.  He  cannot  transfer  it  to  another, 
nor  can  any  other  person  sell  under  it,  but 
certainly  there  is  no  Inhibition  in  the  statute 
against  sample  merchants  operating  through 
agents.  A  sale  by  an  agent  is  a  sale  by  him- 
self. If  he  has  a  license  as  a  sample  mer- 
chant, he  may  sell  either  by  himself  or  by 
his  agent,  like  any  other  merchant.  Myer- 
dock  Y.  Commonwealth  (Va.)  26  Qrat  988, 
990. 

PERSONAL  PROPERTY. 

See,  also,  "Property." 

All  my  personal  property,  see  "All." 

All    other  personal   property,   see   "All 

Other." 
Other  personal  property,  see  "Other." 

"Personal  property,"  as  defined  by  Black- 
stone,  is  composed  of  property  in  possession 
and  property  in  action.  Adams  y.  Hackett, 
7  Cal.  187,  203, 


In  its  general  or  ordinary  signification, 
the  term  "personal  property"  embraces  all 
objects  and  rights  which  are  capable  of  own- 
ership, except  freehold  estates  in  land,  and 
incorporeal  hereditaments  issuing  thereout, 
or  exercisable  within  the  same.  Boyd  v.  City 
of  Selma,  11  South.  893,  394,  96  Ala.  114,  Id 
L.  R.  A.  729. 

"The  words  "personal  property'  embrace 
not  only  goods,  chattels,  coin,  bills,  and  evi- 
dences of  debt,  but,  in  their  strict  and  more 
appropriate  legal  definition,  signify  the  right 
and  interest  of  the  owner  or  owners  in  these 
articles."  Stief  v.  Hart,  1  N.  Y.  (1  Comst) 
20,24. 

The  words  "personal  estate"  are  used  to 
embrace  every  description  of  property  not 
coming  under  the  denomination  of  real  es- 
tate. Bellows  v.  Allen's  Adm'r,  22  Yt  108^ 
110. 

"Personal  property,"  using  the  term  in 
its  broad,  mercantile  sense,  is  equivalent  to 
assets  which  are  capable  of  manual  delivery, 
and  of  which  the  titie,  either  legal  or  equi- 
table, can  be  transferred  by  delivery.  Con- 
ner V.  Root,  17  Pac.  773,  776,  11  Colo.  183. 

The  phrase  "personal  estate,"  In  ordinary 
and  constant  use,  whether  among  profes 
sional  persons  or  laymen,  means  goods,  chat- 
tels, securities,  and  money,  and  does  not 
mean  land  or  tenements.  In  re  Bruckman'8 
Estate,  45  Ati.  1078,  1079,  195  Pa.  363. 

The  term  "personal  property,"  In  its  gen- 
eral sense.  Is  synonymous  with  the  term 
"personal  goods."  State  v.  Brown,  68  Tenn. 
(9  Baxt)  53,  65,  40  Am.  Rep.  81. 

The  term  "personal  property"  Is  now 
used  to  designate  chattels  and  every  species 
of  property  which  is  not  real  estate.  In  re 
Althause's  Estate,  71  N.  Y.  Supp.  445,  447» 
63  App.  Div.  252. 

"Personal  estate,**  as  used  in  the  fol- 
lowing note:  "On  demand  I  promise  to  pay 
to  the  order  of  the  First  National  Bank  of  S. 
$700.00  at  the  First  National  Bank  of  S.,  val- 
ue received,  to  be  paid  from  my  personal 
estate,"  means  private,  individual,  separate, 
and  not  personal  property,  as  distinguished 
from  real  estate.  First  Nat  Bank  v.  Hurl- 
but  (N.  Y.)  22  Hun,  310,  311. 

"Personal  property"  is  defined  by  Dicey, 
Confl.  Laws,  p.  13,  to  Include  "every  kind  of 
cbose  in  action,  using  that  term  In  its  very 
widest  sense.  It  includes,  that  is  to  say, 
every  movable  which  cannot  be  touched,  or 
Intangible  movable.  Thus  it  includes  debts, 
in  the  strictest  sense  of  the  term,  and  also 
everything,  not  an  immovable,  which  can  be 
made  the  object  of  a  legal  claim — asy  for  ex- 
ample, a  person's  share  in  a  partnership 
property."  The  provisions  of  Anti-Trust  Act 
July  2,  1890,  c.  647,  fi  7,  26  Stat  210  [U.  S. 
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Oomp.  St  1901,  p.  8200],  proyidlng  that  any 
person  "who  shall  be  injured  in  his  business 
or  property"  by  any  other  person,  or  corpora- 
tion, etc.,  may  sue  therefor  in  any  Circuit 
Court  of  the  United  States,  and  recover 
threefold  the  damages  sustained,  proyldes 
for  a  suit  to  recover  damages  merely  for  an 
injury  to  business  or  property.  City  of  At- 
lanta V.  Chattanooga  Foundry  it  Pipe  Co. 
<U.  S.)  101  Fed.  900,  007. 

A  will  recited  that  testatrix  bequeathed 
to  defendant  her  residence,  with  all  its  con- 
tents— "furniture,  bedding,  silver,  every- 
thing in  or  about  the  premises,  all  personal 
property  wherever  It  may  be."  Testatrix 
then  made  bequests  aggregating  $7,200, 
which,  with  her  debts,  approximated  the 
value  of  her  bank  stoclL— the  only  thing  she 
had  with  which  to  pay  the  legacies  and  her 
debts,  unless  real  estate  was  sold,  for  which 
she  made  no  provision.  Held,  that  the  words 
"all  personal  property,  wherever  it  may  be," 
were  only  intended  to  apply  to  the  house- 
hold furniture,  silverware,  and  jewelry,  and 
other  like  personal  property.  Bond  v.  Mar- 
tin's Adm'r  (Ky.)  76  S.  W.  326.  328. 

Office  furniture,  safes,  tables,  chairs,  and 
desks,  none  of  which  are  in  any  way  at- 
tached to  a  building,  are  personalty.  At- 
lantic Safe  Deposit  Sc  Trust  Co.  v.  Atlantic 
City  Laundry  Co.,  63  Aa  212,  213,  64  N.  J. 
Eq.  140. 

Statntorj  deflmltiaBs. 

Hawaiian  Act  of  1882,  i  16,  relative  to 
taxation,  expressly  declares  that  the  term 
"personal  property"  is  to  be  deemed  to  mean 
and  include  all  household  furniture  and  ef- 
fects, goods,  cliattels,  wares,  and  merchan- 
dise of  ships  and  vessels,  whether  at  home 
or  abroad,  all  moneys  in  hand,  leasehold  and 
chattel  interests  in  lands  and  real  estate, 
growing  crops,  public  stocks  and  bonds^  and 
all  domesticated  animals  not  specifically 
taxed;  and  it  is  held  that  under  this  defini- 
tion a  deed  is  not  personal  property.  Mc- 
Bryde  v.  Kala,  6  Hawaii,  529,  531. 

"Personal  property,"  as  used  in  1  Starr 
ft  C.  St.  c.  74,  pp.  14,  16,  defining  "pawn- 
brokers" as  persons  engaged  in  the  purchase 
of  personal  property  on  condition  of  selling 
the  same  back  again  at  a  stipulated  price, 
means  only  such  articles  of  personal  prop- 
erty as  may  be  actually  delivered  over  to  the 
custody  of  the  person  who  advances  money 
en  them,  and  does  not  include  stock,  bonds, 
notes,  mortgages,  choses  in  action,  or  evi- 
dences of  debt  City  of  Chicago  v.  Hulbert, 
8  N.  B.  812,  813,  118  111.  632,  59  Am.  Rep.  400. 

The  words  "personal  property,"  as  used 
in  Rev.  St.  c.  120,  8  254,  providing  that  taxes 
assessed  on  personal  property  shall  be  a  lien 
on  the  personal  property  of  the  person  as- 
sessed, and  the  words  "goods  and  chattels," 
as  used  in  section  137,  providing  that  In  all 


cases  the  collector's  warrant  shall  authorize 
the  town  or  district  collector,  in  case  any 
person  named  in  such  collector's  book  shall 
neglect  to  pay  his  personal  property  tax,  to 
levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  person,  are  to  be 
construed  as  having  the  same  meaning,  and 
as  comprehending  every  species  of  person- 
alty which  may,  under  the  statute,  be  made 
the  subject  of  levy  and  sale  under  execution 
issued  under  a  judgment  at  law.  Loeber  v. 
Leinlnger,  61  N.  B.  703,  704,  175  IlL  487. 

By  Gen.  St  1901,  §  7503,  it  was  provided 
that  the  term  "personal  property"  shall  in- 
clude all  property  owned,  leased,  used,  oc- 
cupied, or  employed  by  any  railroad  or  tele- 
graph company  or  corporation,  situate  on  the 
right  of  way  of-  any  railway.  Missouri,  K.  & 
T.  R.  Co.  V.  Miami  County  Com'rs,  73  Pac. 
103,  105,  67  Kan.  434. 

LawJB  1860,  c.  1,  i  2,  as  amended  by  Laws 
1861,  relating  to  taxation,  provides  that  the 
term  "personal  property"  shall  be  held  to 
mean  and  include,  among  other  things,  the 
capital  stock,  undivided  profits,  and  all  other 
means  not  forming  part  of  the  capital  stock 
of  every  company,  whether  incorporated  or 
unincorporated,  and  every  share,  portion,  or 
interest  in  such  stocks,  profits,  or  means,  by 
whatever  name  the  same  may  be  designated, 
etc  Smith  v.  Webb,  11  Minn.  500.  507  (Gil. 
878,  385). 

Acts  1854,  i  4,  defines  the  term  "personal 
estate,"  as  used  in  the  act,  to  Include  goods 
and  chattels  of  every  description,  including 
steamboats  and  other  vessels,  money,  debts 
due  or  owing  from  solvent  debtors,  whether 
on  contract,  note,  bond,  or  mortgage,  public 
stocks,  and  stocks  in  corporations,  whether 
within  or  without  the  state.  Newark  City 
Bank  v.  City  of  Newark,  30  N.  J.  Law  (1 
Vroom)  18,  21. 

By  the  statute  relating  to  taxation  of 
moneyed  corporations,  the  terms  "personal 
estate"  and  "personal  property"  are  defined 
to  mean  such  portions  of  their  capital  as  are 
not  invested  in  real  estate.  Farmers'  Loan 
&  Trust  Co.  V.  City  of  New  York  (N.  Y.)  7 
Hill,  261,  275. 

The  term  "personal  property"  is  defined 
by  Laws  1892,  c.  677,  as  including  chattels 
and  everything  except  real  property,  which 
is  defined  as  meaning  real  estate,  lands,  ten- 
ements, and  hereditaments,  corporeal  and  in- 
corporeal. State  Trust  Co.  v.  Casino  Co.,  41 
N.  Y.  Supp.  1,  8,  18  Misc.  Rep.  327. 

"Personal  estate"  is  defined  by  statute 
as  Including  all  household  furniture,  moneys, 
goods,  chattels,  etc.  People  v.  Waldron,  26 
App.  Div.  527,  528,  60  N.  Y.  Supp.  523. 

1  Rev.  St  p.  387,  relating  to  the  assess- 
ment and  collection  of  taxes,  provides  (sec- 
tion 3)  that  "the  terms  'personal  estate  and 
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personal  property/  wherever  they  occur  in 
this  chapter,  shall  be  construed  to  include 
all  household  furniture,  money,  goods,  and 
chattels,  debts  due  from  solvent  debtors, 
whether  on  account,  contract,  bond,  and 
mortgage,  public  stocks,  and  stocks  in  mon- 
eyed corporations."  Boreel  v.  City  of  New 
York,  4  N.  Y.  Super.  Ot  (2  Sandf .)  552,  559. 

In  Ck)nst  art  12,  8  2,  providing  that  laws 
shall  be  passed  taxing  by  a  uniform  rule  all 
moneys,  credits,  investments  in  bonds, 
stocks,  and  also  all  real  and  personal  prop- 
erty, the  latter  term  includes  everything 
which  is  the  subject-matter  of  private  prop- 
erty, and  the  previous  words  "moneys,  cred- 
its," etc.,  were  inserted  by  way  of  precaution 
and  certainty,  and  not  with  the  view  of  giv- 
ing them  any  new  and  distinctive  character 
that  would  take  them  out  of  the  denomina- 
tion of  personal  property.  Exchange  Bank 
of  Ck>lumbuB  v.  Hines,  3  Ohio  St  1,  17. 

The  term  property,  in  a  statutory  defini- 
tion of  theft  as  a  fraudulent  taking  of  the 
personal  property  of  another,  includes  mon- 
ey, bank  bills,  and  all  articles  commonly 
known  as  personal  property.  Davison  v. 
State,  12  Tex.  App.  214. 

"The  words  *p^rsonal  estate*  or  'personal 
property'  Include  goods,  chattels  real  and 
personal,  money,  credits,  investments,  and 
the  evidences  thereof."  Code,  c.  13,  i  17. 
**Tte  words  *personal  property,'  as  used  in 
this  chapter,  shall  include  all  fixtures  attach- 
ed to  the  land,  if  not  included  in  the  valua- 
tion of  such  land,  entered  in  the  proper  land- 
book,  and  all  tilings  of  value,  movable  and 
tangible,  which  are  the  subjects  of  owner- 
ship." Id.  i  46.  State  v.  South  Penn  OU 
Co.,  42  W.  Ya.  80,  104,  24  &  B.  688,  697. 

Hill's  Ann.  Code,  8  2731,  provides  that 
the  terms  "personal  estate"  and  "personal 
property"  shall  be  construed  to  include  house- 
hold furniture,  goods,  chattels,  moneys  and 
gold  dust  on  deposit,  either  within  or  without 
this  state;  all  boats  and  vessels,  whether  at 
home  or  abroad,  and  all  capital  invested 
therein;  all  debts  due  or  to  become  due  from 
solvent  debtors,  whether  on  account  con- 
tract Bote,  mortgage,  or  otherwise.  Popple- 
ton  V.  Yamhill  County,  23  Pac.  253,  255,  18 
Or.  377,  7  L.  R.  A.  449. 

"Personal  property"  is  defined  In  Laws 
1892,  c.  677,  §  4,  as  including  chattels,  mon- 
ey, things  in  action,  and  all  written  instru- 
ments themselves,  as  distinguished  from 
rights  or  interests  to  which  they  relate,  by 
which  any  right,  interest,  lien,  or  incum- 
brance in,  to,  or  upon  property,  or  any  debt 
or  financial  obligation,  is  created,  acknowl- 
edged, evidenced,  transferred,  discharged,  or 
defeated  wholly  or  in  part  and  everything  ex- 
cept real  property  which  may  be  the  subject 
of  ownership.  In  re  Jones'  Estate,  65  N.  B. 
570,  573,  172  N.  Y.  575,  60  L.  R.  A.  476^ 


Under  the  express  provision  of  Gen.  St. 
1889,  p.  6846,  the  term  "personal  property" 
includes  eyery  tangible  thing  which  is  the 
subject  of  ownership;  all  tax-sale  certifi- 
cates, judgments,  notes,  bonds,  mortgages, 
and  evidences  of  debt  secured  by  a  lien  on 
real  estate.  Dykes  v.  Lockwood  Mortg.  Co., 
43  Pac.  2G8,  270,  2  Kan.  App.  217. 

Personal  property,  by  the  express  provi- 
sions of  Gen.  St  1889,  c.  107,  8  2,  includes  ev- 
ery tangible  thing  which  is  subject  to  owner- 
ship, not  forming  a  part  or  parcel  of  real  es- 
tate; all  tax-sale  certificates,  judgments, 
notes,  bonds,  mortgages,  and  evidences  of 
debt;  also  the  capital  stock,  undivided  prof- 
its, and  all  assets  of  every  corporation. 
Kingman  County  Com'rs  v.  Leonard,  46  Pac. 
960,  57  Kan.  531,  57  Am.  St  Rep.  347. 

Section  63  of  the  general  act  concerning 
taxes  (Revision,  p.  1150)  provides  that  the 
term  "personal  estate,"  as  used  in  the  act, 
shall  be  construed  to  include  goods  and  chat- 
tels of  every  description,  including  steam- 
boats and  other  vessels,  money  or  other 
debts  due  the  owner  from  solvent  debtors, 
whether  on  contract  note,  bond,  mortgage, 
or  book  account,  public  stocks,  and  stocks  in 
a  corporation,  whether  such  personal  estate 
be  within  or  without  this  state  State  ▼. 
Darcy,  16  Atl.  160,  161,  51  N.  J.  Law  (22 
Vroom)  140,  2  L.  R.  A.  850. 

Every  kind  of  property  that  is  not  real 
is  personal.  Civ.  Code  Idaho  1901,  i  2348; 
Rev.  Codes  N.  D.  1899,  i  3274;  Rev.  St 
Okl.  1903,  I  4025;  Civ.  Code  8.  D.  1903,  I 
190. 

The  term  "personal  property"  Includes 
everything  which  is  subject  to  ownership  not 
included  with  the  meaning  of  the  term  "real 
estate"  or  "improvements."  Pol.  (3ode  Gal. 
1903,  i  3617,  subd.  4;  Mills'  Ann.  St  Oblo. 
1891,  i  3782,  cl.  3;  Pol.  Code  Idaho  1901,  i 
1313,  subd.  4;  Pol.  Code  Mont  1895,  i  3680, 
subd.  4;  Comp.  Laws  N.  M.  1897,  i  4019;  B. 
&  C.  Comp.  i  5590;  Rev.  St  Utah  1898^  i 
2506. 

Under  the  Hawaiian  act  of  1882,  i  16, 
relative  to  taxation,  the  term  "personal  prop- 
erty" is  expressly  declared  to  be  deemed  to 
mean  and  include  all  household  furniture 
and  effects,  goods,  chattels,  wares,  and  mer- 
chandise, of  ships  and  vessels,  whether  at 
home  or  abroad,  all  moneys  in  hand,  leasehold 
and  chattel  interests  in  lands  and  real  estate, 
growing  crops,  public  stocks  and  bonds,  and 
all  domesticated  animals  not  specifically  tax- 
ed; and  it  is  held  that  under  this  definition 
a  deed  is  not  personal  property.  McBryde  v. 
Kala,  6  Hawaii,  529,  531. 

The  words  "personal  property**  include 
money,  goods,  chattels,  things  in  action,  and 
evidences  of  debt  Pen.  Code  Ariz.  1901,  par. 
7,  subd.  12;  Sand.  &  H.  Dig.  Ark.  1893,  f 
7208;  Code  Civ.  Proc  Cat  1903»  i  17,  subd. 
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3;  Pol.  Code  Cal.  1903,  §  17,  subd.  8;  Pen. 
Code  Cal.  1903,  9  7,  subd.  12;  Civ.  Oode  Cal. 
1903,  §  14,  subd.  3;  Horner's  Key.  St  Ind. 
1901,  i  1285;  Aurora  Nat  Bank  y.  Black,  29 
N.  B.  396,  397,  129  Ind.  695;  Code  Iowa  1897, 
9  48,  subd.  9;  Gen.  St  Kan.  1901,  i  7342, 
subd.  9;  State  y.  Topeka  Water  Co.,  60  Pac. 
337,  842,  61  Kan.  547,  661;  Rey.  St  Mo.  1899, 
9  4160;  Gly.  Oode  Mont  1896,  i  4662,  subd.  3; 
Pen.  Code  Mont  1896,  i  7,  subd.  11;  Code 
Oiy.  Proc.  Mont  1896,  i  8463,  subd.  8;  Rey. 
Codes  N.  D.  1899,  i  6135;  Rey.  St  Okl.  1903, 
§  2808;  Oode  Ciy.  Proc  8.  O.  1902,  i  445; 
dy.  Code  S.  D.  1908,  i  2469;  Shannon*s  Code 
Tenn.  1896,  i  63;  Duke  y.  Hall,  68  Tenn.  (9 
Bazt.)  282,  286;  Rey.  St  Wis.  1898,  i  4972; 
Hoyey  y.  Elliot,  63  N.  Y.  Super.  Ct  (2  Jones 
&  S.)  331,  340;  Campbell  y.  Perry,  9  N.  Y. 
Supp.  330,  333,  66  Hun,  639. 

''Personal  property"  la  defined  In  Rey. 
St  1894,  i  1309,  as  including  goods,  chattels, 
eyidences  of  debt,  and  things  of  action,  but 
is  made  by  the  express  terms  of  the  section 
to  apply  only  in  the  construction  of  the  Code 
of  Ciyil  Procedure.  State  Board  of  Tax 
Com'rs  y.  Holliday,  49  N.  B.  14,  16,  160  Ind. 
216,  42  L.  B.  A.  826. 

The  term  "personal  property"  shall  be 
construed  to  mean  goods,  chattels,  effects, 
eyidences  of  rights  in  action,  and  all  written 
instruments  by  which  any  pecuniary  obliga- 
tion or  any  right  or  title  to  property,  real 
or  personal,  shall  be  created,  acknowledged* 
assigned,  transferred,  increased,  defeated,  dis- 
charged, or  diminished.  Gen.  St  Kan.  1901,  i 
2812;  Comp.  Laws  Mich.  1897,  9  11,793;  Gen. 
St  Minn.  1894,  i  6842,  subd.  16;  Code  Miss. 
1892,  i  1513;  Rey.  Codes  N.  D.  1899,  i  7725; 
Rey.  St  Okl.  1908,  i  2698;  Pen.  Code  S.  D. 
1908,  i  820;  Rey.  St  Utah  1898,  8  2498; 
State  y.  Barr,  28  Mo.  App.  84,  85 ;  People  y. 
Steyens,  8  N.  Y.  Cr.  R.  683,  686;  People  T. 
lioomis  (N.  Y.)  4  Denio,  880,  883. 

The  term  "personal  property"  shall  be 
held  to  mean  and  include  all  things,  other 
than  real  property,  which  haye  any  pecuniary 
yalue,  and  monejrs,  credits,  and  inyestments 
In  any  bonds,  stocks,  joint-stock  companies, 
or  otherwise.  Ciy.  Code  Ala.  1896,  i  8906, 
subd.  2 ;  Ciy.  Code  S.  a  1902,  i  266. 

The  words  "personal  estate"  shall  in- 
clude chattels  real  and  other  estate  such  as, 
upon  the  death  of  the  owner  intestate,  would 
deyolye  upon  his  personal  representatiye. 
Ky.  St  1908,  i  468 ;  Code  Va.  1887, 1  6. 

The  words  "personal  property"  include 
money,  goods,  chattels,  things  in  action  and 
eyidences  of  debt,  deeds  and  conyeyances. 
Ciy.  Code  Ala.  1896,  I  2;  Do  Bois  y.  State, 
60  Ala.  189,  140. 

Personalty  or  personal  estate  includes 
«n  such  property  as  is  moyable'in  its  nature 
— ^in  fact,  everything  haying  yalue  inherent 
in  itself  or  the  representation  of  yalue,  and 


not  included  in  the  definition  of  realty. 
Stocks  representing  shares  in  an  incorporat- 
ed company  holding  lands,  or  the  franchise 
in  or  over  lands,  are  personalty.  Civ.  Code 
Ga.  1896,  i  3070. 

The  term  "personal  property,"  whenever 
used  in  the  revenue  act,  shall  be  held  to 
mean  and  include,  first,  every  tangible  thing, 
being  the  subject  of  ownership,  animate  or 
inanimate,  other  than  money,  and  not  form- 
ing a  part  of  any  parcel  of  real  property; 
second,  the  capital  stock,  undivided  profits, 
and  all  other  means  not  forming  a  part  of 
the  capital  stock  of  every  company,  whether 
incorporated  or  unincorporated,  and  every 
share,  portion,  or  interest  in  such  stock,  prof- 
its, or  means,  by  whatsoever  name  the  same 
may  be  designated,  inclusive  of  every  share 
or  portion,  right  or  interest,  either  legal  or 
equitable,  in  and  to  every  ship,  vessel,  or 
boat,  of  whatsoever  name  and  description, 
used  or  designed  to  be  used  exclusively  or 
partially  in  navigating  any  of  the  waters 
within  or  bordering  on  the  state,  or  else- 
where, and  whether  the  same  shall  have 
been  enrolled,  registered,  or  licensed  at  any 
collector's  office,  or  within  any  collector's 
district,  in  the  state^  or  not  Ann.  St  Ind. 
T.  1899,  i  4900. 

For  the  purpose  of  assessment,  articles 
other  than  land  and  improvements  shall  be 
known  as  "personal  property."  Ky.  St  1908, 
12984. 

The  term  "personal  property,"  where 
used  in  the  article  relating  to  cities  of  the 
second  class,  shall  include  every  tangible 
thing  which  is  the  subject  of  ownership,  not 
forming  a  part  or  parcel  of  real  property, 
and,  where  used  in  the  article  in  its  general 
sense,  shall  include  all  taxable  property  oth- 
er than  real  property.  Rev.  St  Mo.  1899, 
I  6647. 

The  term  "personal  property,"  whenever 
used  in  the  chapter  relating  to  revenue,  shall 
be  held  to  mean  and  include  bonds,  stocks, 
moneys,  credits,  the  capital  stock,  undivided 
profits,  and  all  other  means  not  forming  part 
of  the  capital  stock  of  every  company,  wheth- 
er incorporated  or  unincorporated,  and  every 
share,  portion,  or  interest  in  such  stock,  prof- 
its, or  means,  by  whatsoever  name  they  may 
be  designated ;  every  share  or  portion,  right 
or  interest,  either  legal  or  equitable,  in  and 
to  every  ship,  vessel,  or  boat,  of  whatsoever 
name  or  description,  whether  such  ship,  ves- 
sel, or  boat  shall  be  within  the  jurisdiction 
of  the  state  or  elsewhere,  and  whether  the 
same  shall  have  been  enrolled,  registered,  or 
licensed  at  any  collector's  office  or  within  any 
county  of  collector's  district  in  the  state  or 
not;  the  stock  of  nurseries,  growing  on 
leased  lands,  or  in  the  hands  of  nurserymen, 
which  has  been  separated  from  the  soil  where 
growing,  and  every  tangible  thing,  being  sub- 
ject of  ownership,  whether  animate  or  In- 
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animate,  and  not  forming  any  parcel  of  real 
property,  as  hereinbefore  defined.  Rev.  St 
Mo.  1899,  §  9123. 

The  term  "personal  property"  Includes 
every  tangible  and  intangible  thing  which  Is 
the  subject  of  ownership,  and  not  real  prop- 
erty.   Cobbey's  Ann.  St  Neb.  1903,  i  10401. 

The  expression  "personal  property"  sig- 
nifies every  kind  of  property  which  survives 
a  decedent,  other  than  real  property,  as  de- 
fined In  this  subdivision,  and  includes  a  right 
of  action  conferred  by  special  statutory  pro- 
vision upon  an  executor  or  administrator. 
Code  Civ.  Proc.  N.  Y.  1899,  i  2514,  subd.  !& 

The  term  "personal  property"  Includes 
chattels,  money,  things  In  action,  and  all 
written  Instruments  themselves,  as  distin- 
guished from  the  rights  or  Interests  to  which 
they  relate,  by  which  any  right,  interest,  lien, 
or  incumbrance  in,  to,  or  upon  property,  or 
any  debt  or  financial  obligation,  is  created, 
acknowledged,  evidenced,  transferred,  dis- 
charged, or  defeated,  wholly  or  in  part,  and 
everything,  except  real  property,  which  may 
be  the  subject  of  ownership.  Laws  N.  Y. 
1892,  c  677,  I  4. 

The  words  "personal  property"  shall  In- 
dude  moneys,  goods,  chattels,  choses  in  ac- 
tion, and  evidences  of  debt,  including  all 
things  capable  of  ownership,  not  descendible 
to  the  heirs  at  law.  Code  N.  C.  1883,  9  8765, 
subd.  6;  Worth  ▼•  Wright,  122  N.  a  835, 
836,  29  S.  E.  361. 

"Personal  property"  Includes  all  goods, 
chattels,  moneys,  credits,  and  effects,  where- 
soever they  may  be;  all  ships,  boats,  and 
vessels,  whether  at  home  or  abroad,  and  all 
capital  Invested  therein;  all  moneys  at  in- 
terest, whether  within  or  without  the  state, 
due  the  person  to  be  taxed,  and  all  other 
debts  due  such  persons;  all  public  stocks 
and  securities;  all  stock  in  turnpikes,  rail- 
roads, canals,  and  other  corporations,  except 
national  banks  out  of  the  state,  owned  by  the 
inhabitants  of  this  state ;  all  personal  estate 
or  moneyed  corporations,  whether  the  owner 
thereof  resides  in  or  out  of  the  state,  and 
the  income  of  any  annuity,  unless  the  capital 
of  such  annuity  be  taxed  within  the  state; 
all  shares  of  stock  in  any  bank  organized, 
or  that  may  be  organized,  under  any  law  of 
the  United  States  or  in  this  state;  and  all 
improyements  made  by  persons  upon  lands 
held  by  them  under  the  laws  of  the  United 
States,  and  all  such  improvements  upon  land, 
the  title  to  which  is  still  vested  In  any  rail- 
road coDipany,  and  which  Is  not  used  exclu- 
sively for  railroad  purposes,  and  the  improve- 
ments of  any  other  corporations  whose  prop- 
erty is  not  subject  to  the  same  mode  and 
rule  of  taxation  as  other  property.  Rev. 
Codes  N.  D.  1899,  §  1179. 

As  used  in  the  chapter  relating  to  tax- 
ation, the  term  "personal  property"  shall  be 


held  to  mean  and  include,  first,  every  tan- 
gible thing,  being  the  subject  of  ownership, 
whether  animate  or  inanimate,  other  than 
money,  and  not  forming  a  part  of  any  parcel 
of  real  property;  second,  the  capital  stock, 
undivided  profits,  and  all  other  means  not 
forming  part  of  the  capital  stock  of  every 
company,  whether  incorporated  or  unincorpo- 
rated, and  every  share,  portion,  or  interest 
in  such  stocks,  profits,  or  means,  by  what- 
ever name  the  same  may  be  designated,  in- 
clusive of  every  share  or  portion,  right  or 
interest,  either  legal  or  equitable,  in  and  to 
every  ship,  vessel,  or  boat,  of  whatever  name 
or  description,  used  or  designated  to  be  used 
either  exclusively  or  partially  In  navigating 
in  the  waters  within  or  bordering  on  this 
state,  whether  such  ship,  vessel,  or  boat  shall 
be  within  the  jurisdiction  of  this  state  or 
elsewhere,  and  whether  the  same  shall  have 
been  enrolled,  registered,  or  licensed  at  any 
collector's  office,  or  within  any  ooUector's  dis- 
trict in  this  state,  or  not;  third,  money 
loaned  on  pledge  or  mortgage  or  real  estate, 
although  a  deed  or  other  instrument  may 
have  been  given  for  the  same,  if  between 
the  parties  the  same  is  considered  as  security 
merely.    Bates'  Ann.  St  Ohio  1904,  i  2730. 

Within  the  meaning  of  personal  property 
which  may  be  the  subject  of  theft  are  includ- 
ed all  domesticated  animals  and  birds,  whei> 
they  are  proved  to  be  of  any  specific  value. 
Pen.  Code  Tex.  1885,  art  867. 

The  words  "personal  estate"  shall  in- 
clude all  property  other  than  real  estate.  V. 
a  1894,  i  10. 

"Personal  property,  for  the  purposes  of 
taxation,  shall  be  construed  to  embrace  and 
include,  without  specially  defining  or  enumer- 
ating it,  all  goods,  chattels,  moneys,  stocks, 
or  estate ;  all  improvements  upon  lands,  the 
fee  of  which  is  still  vested  in  the  United 
States,  or  in  the  state  of  Washington,  or  in 
any  railroad  company  or  corporation,  and  all 
and  singular  of  whatsoever  kind,  name,  na- 
ture, and  description,  which  the  law  may  de- 
fine or  the  courts  Interpret,  declare  and  hold 
to  be  personal  property,  for  the  purpose  of 
taxation,  and  as  being  subject  to  the  laws, 
and  under  the  jurisdiction  of  the  courts  of 
this  state,  whether  the  same  be  any  marine 
craft,  as  ships  and  vessels,  or  other  prop- 
erty holden  under  the  laws  and  jurisdiction 
of  the  courts  of  this  state,  be  the  same  at 
home  or  abroad;  all  credits,  including  ac- 
counts, notes,  bonds,  certificates  of  deposit, 
judgments,  cboses  in  action,  and  all  other 
debts  of  whatsoever  kind  or  nature,  due  or 
to  become  due  (whether  secured  or  not  by 
mortgage  or  otherwise):  Provided,  however, 
that,  in  making  up  the  amount  of  mt)ney  or 
credits  which  any  person  is  required  to  list 
or  have  listed  or  assessed,  he  will  be  entitled 
to  deduct  from  the  gross  amount  thereof  al> 
debts  In  good  faith  owing  by  him,  but  no 
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acknowledgment  not  founded  on  actual  con- 
sideration, and  no  such  acknowledgment 
mflde  for  tbe  purpose  of  being  so  deducted, 
shall  be  considered  a  debt,  within  the  intent 
of  this  section,  but  no  person  will  be  entitled 
to  any  deduction  on  account  of  any  obliga- 
tion of  any  kind  given  to  any  insurance  com- 
pany for  the  premiums  of  insurance,  nor  on 
account  of  any  unpaid  subscription  to  any 
Institution,  society,  corporation,  or  company ; 
and  no  person  shall  be  entitled  to  any  de- 
duction on  account  of  any  indebtedness  con- 
tracted for  the  purchase  of  United  States 
bonds  or  other  nontaxable  property:  pro- 
vided, that  credits  shall  be  assessed  at  their 
true  and  actual  value:  provided,  further, 
that  mortgages  and  all  credits  for  the  pur- 
chase of  real  estate  shall  not  be  considered 
as  property  for  the  purposes  of  this  chap- 
ter." Ballinger's  Ann.  Codes  &  St  Wash. 
1897,  §  1657. 

The  words  "personal  estate"  or  "person- 
al property"  Include  goods,  chattels,  real  and 
personal,  money,  credits,  investments,  and 
evidences  thereof.  Code  W.  Va.  1899,  p.  134, 
c  18.  §  17. 

The  words  "personal  property,"  as  used 
In  the  chapter  relating  to  the  assessment  of 
taxes,  shall  include  all  fixtures  attached  to 
land.  If  not  included  in  tbe  valuation  of  sncfa 
land  entered  in  the  proper  landbook;  all 
things  of  value,  movable  and  tangible,  which 
are  the  subjects  of  ownership ;  and  money, 
credits,  and  investments  as  defined.  Code 
W.  Va.  1899,  p.  198,  a  29,  I  46. 

Bank  note. 

The  term  "personal  property,**  in  the 
statute  defining  robbery  as  the  taking  with 
force  and  violence  from  the  person  of  an- 
other any  money  or  personal  property,  with 
intent  to  steal  or  rob,  includes  bank  notes. 
Turner  v.  State,  1  Ohio  St  422,  426. 

Book. 

As  used  in  Laws  1866,  p.  1079,  i  6,  ex- 
empting from  taxation  certain  real  estate, 
such  as  colleges,  academies,  etc.,  and  certain 
goods  and  chattels,  namely,  "tiie  furniture 
thereof  and  the  personal  property  used  there- 
in," the  words  "personal  property"  meant 
chattels  of  a  movable  and  tangible  charac- 
ter, as  tbe  books  of  a  college  or  public  lib- 
rary. First  Reformed  Dutch  Church  of  New 
Brunswick  v.  Lyon,  82  N.  J.  Law  (8  Vroom) 
860,  861. 

Bridge. 

The  assessment  of  a  tax  against  a  bridge 
company,  owning  a  bridge  across  the  Mis- 
sissippi river  from  Iowa  to  Illinois,  by  the 
county  auditor  (after  the  assessment  lists 
for  that  year  have  passed  from  the  assessor), 
under  Code  Iowa  1873,  §  841,  giving  the 
county  auditor  power  to  correct  the  assess- 


I  ment  or  taxbooks,  where  such  assessment  is 
,  made  as  on  personal  property,  when  the  only 
'  property  owned  by  the  company  is  part  of 
{  its  bridge  and  the  approach  thereto,  is  void, 

since  Code  Iowa  1873,  §  808,  makes  railroad 
'  bridges  across  the  Mississippi  river  taxable 
I  as  realty.    Keithsburg  Bridge  Co.  v.  McKay 

(U.  S.)  42  Fed.  427,  429. 

Bnildinc. 

While  improvements  put  upon  land  ordi- 
narily become  part  of  the  realty,  there  is 
no  inexorable  law  that  will  prevent  the  own- 
er from  giving  license  to  another  to  place 

j  a  building  on  his  land,  and  agreeing  that  it 
shall  not  thereby  become  the  landowner's 

I  property,  or  part  of  the  land.    In  Lowenberg 

>  V.  Bemd,  47  Mo.  297,  Judge  Bliss  said  that, 
I  when  one  builds  a  house  or  fence  or  places 
,  any  other  erection  upon  the  land  of  another 
I  with  his  permission,  with  the  intent  that  It 

be  held  as  the  property  of  the  builder,  it 

>  continues  personal  property,  and  the  owner 
I  may  remove  it  when  the  license  is  with- 
drawn.   Brown  v.  Turner,  20  S.  W.  660,  661, 
118  Mo.  27. 

The  general  principle  of  law  is  that  a 
building  permanentiy  fixed  in  the  freehold 
becomes  a  part  of  it;  that  prima  facie  a  house 
is  real  estate  belonging  to  the  owner  of  the 
land  on  which  it  stands,  but  it  may  be  per- 
sonal estate  where  it  is  erected  by  the  build- 
er with  his  own  money  and  for  his  own  ex- 
clusive use,  as  disconnected  from  the  use  of 
the  land,  and  with  the  understanding  of  the 
owner  of  the  land  and  the  builder  that  it 
was  thus  erected  and  is  removable  at  the 
pleasure  of  either;  and  this  whether  it  is 
on  rollers  or  not.  Curtiss  ▼.  Hoyt  19  Conn. 
154,  165,  48  Am.  Dec.  149. 

"Personal  property,"  as  used  in  Rev.  St 
1879,  art  2971,  providing  that  a  fire  insur- 
ance policy  in  case  of  total  loss  shall  be 
held  to  be  a  liquidated  demand  against  tbe 
company  for  the  full  amount  of  such  policy, 
and  that  the  provisions  of  the  article  shall 
not  apply  to  personal  property,  applies  to  a 
house  erected  by  the  owner  on  leased  land. 
Orlont  Ins.  Co.  v.  Parlin  ft  Orendorff  Co., 
38  S.  W.  60,  61,  14  Tex.  Civ.  App.  612. 

Okeck. 

The  words  **personal  property."  as  used 
in  Pen.  Code,  i  211,  declaring  that  robbery 
is  the  taking  of  personal  property  from  the 
person  of  another  by  means  of  force,  include 
things  in  action  and  evidences  of  debt  A 
conspiracy,  therefore,  to  compel  a  person  to 
sign  his  bank  check,  and  then  to  take  it  from 
him  forcibly,  constitutes  a  conspiracy  to  rob. 
People  V.  Richards,  7  Pac.  828,  835,  67  Cal. 
412,  66  Am.  Rep.  716. 

An  unsatisfied  check  or  bill  of  exchange 
is  "personal  prcpertj,*"  within  Pen.  Code,  | 
628,  making  personal  property,  etc.,  the  sub- 
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ject  of  larceny.    People  v.  Lovejoy,  55  N.  Y. 
Sqpp.  643,  544,  37  App.  Div.  52. 

Ohoie  Im  aotioau 

The  term  * 'personal  property"  is  held  to 
include  chosea  in  action.  Sherwood  y.  Sher- 
wood, 32  Conn.  1;  Buck  v.  MUler,  47  N.  E. 
8^  9,  147  Ind.  586^  37  L.  R.  A.  384,  G2  Am. 
St  Rep.  436;  Enzor  y.  Hurt,  76  Ala.  595, 
596;  Boyd  y.  City  of  Selma,  11  South.  393, 
96  Ala.  144,  16  U  R.  A.  729;  Trimble  y.  City 
of  Mt  Sterling  (Ky.)  12  S.  W.  1066,  1007; 
Cummings  y.  Cummings,  51  Mo.  261,  204; 
Engel  y.  State,  5  AU.  249,  252,  65  Md.  539; 
Woodward  y.  Laporte,  41  Atl.  443,  70  Vt 
399.  Contra,  see  Curtis  y.  Richland  Tp.,  23 
N.  W.  175,  176,  56  Mich.  478;  Crawford  y. 
Schmitz,  29  N.  E.  40,  42, 139  111.  564;  Leonard 
V.  Lawrence,  32  N.  J.  Law  (3  Vroom)  355, 
356;  Wilmington  &  R.  R.  Co.  y.  Downward 
(Del.)  32  AU.  133, 134,  8  Houst  227;  Vaughan 
y.  Town  of  Murfreesborough,  2  S.  B.  676, 
677,  96  N.  C.  317,  60  Am.  Rep.  413. 

The  proyision  in  Rey.  St  c.  74,  |  5,  re- 
specting the  recording  of  mortgages  of  per- 
sonal property,  applies  only  to  goods  and 
chattels  capable  of  deliyery,  and  not  to  de- 
feasible or  conditional  assignments  of  choses 
In  action.  Marsh  ▼.  Woodbury,  42  Mass.  (1 
Mete)  43a 

Claim  ez  oontraetu  or  ez  delicto. 

An  administrator  has  power  and  it  is  his 
duty  to  sell  at  public  sale  the  personal  prop- 
erty, and  the  term  **personal  property,"  ac- 
cording to  its  ordinary  significance,  as  well 
as  its  statutory  definition  (Gen.  St  p.  999,  cl. 
9),  Includes  a  claim  existing  in  fayor  of  an 
estate  for  seryices  rendered.  Lappin  y. 
Mumford,  14  Kan.  16. 

Within  the. meaning  of  V.  S.  2446,  pro- 
yiding  that  "actions  of  trespass  on  the  case 
for  damages  done  to  ♦  ♦  ♦  personal  es- 
tate shall  surylye,"  the  right  of  a  father  to 
the  seryice  of  his  minor  daughter  is  not  per- 
sonal estate,  and  his  action  for  her  seduc- 
tion does  not  suryiye.  Dayla  y.  Carpenter, 
72  Vt  259,  47  Atl.  77& 

An  assignment  conyeylng  to  plaintiff  all 
the  goods,  wares,  merchandise,  and  person- 
al property  of  eyery  kind  belonging  to  the 
assignor,  means  ylslble,  tangible  property 
of  the  same  nature  as  the  property  specified, 
and  hence  It  does  not  pass  an  interest  un- 
der a  contract  Kendall  y.  Almy  (U.  S.)  14 
Fed.  Oas.  295. 

Under  Rey.  St  pt  1,  p.  387,  c.  13,  tit  1, 
i  8,  the  terms  "personal  estate"  and  "per- 
sonal property,"  when  they  occur  In  that 
chapter,  are  to  be  construed  to  include  all 
debts  due  from  solyent  debtors,  whether  on 
account  of  contract  note,  bond,  or  mortgage, 
and  are  taxable  under  such  act  These 
terms,  therefore,  include  the  right  which  a 
yendor  has  to  enforce  a  contract  for  the  sale 


of  real  estate.    People  y.  Willis,  133  N.  Y. 
383,  31  N.  E.  225. 

The  phrase  "personal  property,"  as  used 
in  a  deed  by  a  railroad  of  all  real  estate  and 
all  personal  property,  included  an  equitable 
or  contingent  right  to  receiye  a  possible  sur- 
plus remaining  from  the  proceeds  of  a  fore- 
closure sale  after  satisfaction  of  the  debt 
Gray  y.  Massachusetts  Cent  R.  Co^  50  N.  B. 
549,  555,  171  Mass.  116. 

Claim  for  land  takem  vader   eadnemt 
domaiii. 

"Personal  estate  and  personal  property," 
as  used  by  the  tax  law  (Laws  1896,  c.  908, 
§  2,  subd.  4),  include  chattels,  money,  things 
in  action,  debts  due  from  solyent  debtors, 
whether  on  account,  contract  note,  bond,  or 
mortgage,  and  debts  and  obligations  for  the 
payment  of  money  due  or  owing  to  persons 
residing  within  the  state,  howeyer  secured, 
or  whereyer  such  securities  shall  be  held. 
The  claim  of  an  owner  of  land  acquired  by 
the  city  of  New  York  for  a  public  purpose 
for  compensation  for  such  taking  is  personal 
estate  and  personal  property^  within  this  def- 
inition, and  hence  constitutes  a  property  right 
subject  to  taxation.  Lyon  y.  Halsted,  49  M. 
Y.  Supp.  685,  26  App.  Diy.  81d»  81& 

Contents  of  safe. 

A  deyise  of  all  the  personal  property  on 
testator's  farm,  Including  the  personal  proi>- 
erty  in  the  house,  would  naturally  include 
and  carry  the  contents  of  a  safe.  Property 
is  diyided  into  two  general  dlyisions — ^real 
property  and  personal  property.  Had  the 
will  failed  to  dispose  of  the  contents  of  the 
safe  by  a  residuary  clause,  there  are  author- 
ities justifying  giying  to  such  words  their 
broadest  meaning,  but  it  is  not  necessary  to 
ad<^t  that  rule  in  this  case,  for,  if  the  prop- 
erty in  question  was  not  bequeathed  to  the 
deyisee,  it  passed  to  the  legatees  mentioned 
in  the  residuary  clause.  The  testator  must 
be  considered  to  haye  had  in  mind,  in  fram- 
ing the  clause  in  question,  that  class  of  prop- 
erty necessary  to  carry  on  the  farm  which 
he  had  also  bequeathed.  Had  be  intended 
to  giye  the  contents  of  the  safe,  he  would 
haye  specifically  described  them,  especially 
as  they  composed  a  larger  part  of  his  es- 
tate; and,  in  speaking  of  property  consist- 
ing of  certificates  of  deposit  and  money  in 
bank,  it  is  not  usual  to  describe  it  as  person- 
al property.  Ball  y.  Dixon,  81  N.  Y.  Supp. 
990,  991,  83  Hun,  344. 

Corporation  stock. 

Shares  of  stock  of  corporations  are  prop- 
erty, and  by  Code,  I  3906,  subd.  2,  come  with- 
in the  term  ••personal  property.**  State  t. 
Kidd,  28  South.  480,  481,  125  Ala.  418. 

Shares  of  stock  In  a  foreign  corporation 
are  personal  property,  and  hence  subject  to 
taxation  as  such.  Worth  T*  Aab*  Ooun^r 
Com'rs,  90  N.  a  409,  41L 
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Sliares  of  stock  in  a  company  are  per- 
sonal property,  under  Gen.  St.  9  241«  and 
Mills'  Ann,  St  I  480.  McClaskey  v.  Lake 
View  Mining  &  Tunneling  Co.,  81  Pac.  833, 
334,  18  Colo.  65. 

A  share  of  stock  in  a  corporation  is  per- 
sonal estate,  and,  in  the  absence  of  any  stat- 
ute to  the  contrary,  is  taxable  to  the  owner 
as  other  personal  estate  at  the  place  of  his 
residence,  whether  the  corporation  be  foreign 
or  domestic.  Greenleaf  y.  Board  of  Review 
of  Morgan  County,  66  N.  B.  295,  184  111.  226, 
75  Am.  St  Rep.  16& 

Gen.  St  c.  39,  §  10,  declaring  that  "per- 
sonal property,  for  the  purposes  of  taxation, 
shall  be  deemed  to  include  all  goods,  chat- 
tels, debts  due  from  solvent  persons,  moneys, 
and  effects,  wherever  they  may  be;  •  ♦  • 
all  stocks  or  shares  in  any  bank  or  banking 
association;  in  any  turnpike,  bridge,  or  other 
corporation  within  or  without  the  state,  ex- 
cept such  as  are  exempted  from  taxation  by 
the  laws  of  the  state" — clearly  makes  the 
shares  of  any  corporation,  whether  manufac- 
turing or  other,  whether  without  or  within 
the  state,  liable  to  taxation,  if  the  owner 
is  an  inhabitant  of  the  state,  unless  such 
shares  are  exempted  from  taxation  by  the 
laws  of  the  state.  Dyer  v.  Osborne,  11  R. 
I.  821,  828,  23  Am.  Rep.  460. 

Stock  held  in  domestic  corporations  Is 
declared  to  be  personal  property  by  Gen.  St 
1878,  c.  84,  I  114  (Gen.  St  1894,  ft  2799). 
Puget  Sound  Nat  Bank  of  Everett  v.  Mather, 
60  Minn.  362,  363,  62  N.  W.  896. 

The  term  "personal  property,"  in  the 
statute  of  frauds,  providing  that  no  contract 
for  the  sale  of  personal  property,  goods, 
wares,  or  merchandise  shall  be  good  unless 
the  buyer  shall  accept  the  goods,  or  a  part  of 
them,  so  sold,  and  shall  actually  receive  the 
same,  or  give  something  In  earnest  to  bind 
the  bargain,  or  in  part  payment  or  some  note 
or  memorandum  in  writing  of  said  bargain 
or  contract  be  made  and  signed  by  the  par- 
ties to  be  charged,  or  their  agent  includes 
corporation  stock.  Southern  Life  Ins.  St 
Trust  Co.  V.  Cole,  4  Fla.  859,  378. 

Under  Code,  I  2476,  giving  to  the  surro- 
gate court  of  each  county  jurisdiction  to 
grant  letters  testamentary,  where  the  dece- 
dent died  without  the  state,  leaving  personal 
property  within  that  county,  and  no  other, 
shares  of  stock  are  personal  property  within 
the  county  where  the  corporate  property  is 
located.  In  re  Fitch's  Estate,  64  N.  B.  701, 
708,  160  N.  Y.  87. 

'^Personal  property"  Is  defined  by  the  law 
as  Including  the  capital  stock,  undivided 
property,  and  all  of  the  assets  of  any  com- 
pany, incorporated  or  unincorporated,  and 
every  share  or  interest  in  such  stock.  Foster- 
Cherry  Commission  Co.  r.  Caskey,  72  Pac. 
268,  269,  66  Kan.  600. 


Credits. 

The  term  ''personal  property,"  in  Reve^ 
nue  Act  I  ^  required  persons  to  list  their 
personal  property  for  taxation,  and  providing 
the  manner  of  assessing  notes,  accounts, 
bonds,  and  moneys,  when  construed  in  con- 
nection with  section  25,  providing  that  such 
schedules  shall  set  forth  the  amoimt  of  cred- 
its, shall  be  construed  to  include  credits. 
Sellars  t.  Barrett,  67  N.  BL  422,  424,  185  111. 
466. 

Crop. 

Formerly  the  term  •'personal  property" 
was  understood  to  embrace  movables  only, 
which,  being  of  a  perishable  character,  were 
much  less  regarded  by  the  law  than  things 
which  in  theit  nature  were  immovable  and 
more  permanent  Kent's  definition  of  •'per- 
sonal property"  is  that  it  includes  all  sub- 
jects of  property  not  of  a  freehold  nature, 
nor  descendible  to  the  heirs  at  law.  Accord- 
ing to  this  definition,  a  growing  crop  of  com 
is  personal  estate,  for  the  rule  is  well  es- 
tablished that  on  the  death  of  the  owner  it 
goes  to  the  executor  or  administrator,  and 
not  to  the  heir.  Reed  v.  Johnson,  14  III.  (4 
Peck)  267,  268  (citing  Williams'  Ex'rs,  494). 

An  unripe  growing  crop  of  grain  is  per- 
sonal property,  and  is  subject  to  attachment 
as  such  in  the  manner  prescribed  for  the  a^ 
tachment  of  personal  property  not  capable  of 
manual  delivery.  Raventas  t.  Green,  57  Cal. 
254,  255. 

"Personal  property,"  as  found  in  Code,  i 
4365,  providing  that  an  Indictment  will  lie 
against  one  tenant  in  common  of  personal 
property  for  a  fraudulent  conversion  of  his 
co-tenant's  undivided  interest  does  not  in- 
clude a  growing  crop  of  com.  McCall  t. 
State,  69  Ala.  227,  228. 

'    Growing    grain    Is    personal    property. 
Hershey  ▼.  Metzgar,  90  Pa.  217,  218. 

Grain  growing  or  grown  is  personal 
property.  Stambaugh  t.  Yeates  (Pa.)  2 
Rawle,  161,  162. 

"Personal  property"  not  only  includes 
property  which  is  movable,  but  more.  It  is 
a  more  comprehensive  term  that  "movable 
property."  Thus  crops  growing  on  land  are 
held  to  be  personal  property,  so  far  as  not 
to  be  considered  an  interest  in  land,  under 
the  statute  of  frauds.  Annual  crops,  if  fit 
for  harvest  may  acquire  the  character  and 
incidents  of  personal  property  so  far  as  to  be 
subject  to  execution  as  personal  chattels. 
But  crops  do  not  become  personal  property, 
as  a  general  rule,  until  they  are  ready  to  be 
harvested  until  that  time  they  are  regarded 
as  partaking  of  the  realty.  Hardeman  v. 
State,  16  Tex.  App.  1,  5,  49  Am.  Rep.  821. 

Standing  com  attached  to  the  land  and 
not  cut  la  Slot  personal  property,  but  savors 
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of,  or  ratber  Is  a  part  of,  the  realty.  It  is 
true  that  for  certain  purposes,  and  to  a  cer- 
tain extent,  standing  com  is  considered  by 
the  common  law  as  personalty.  It  is  liable 
to  be  taken  and  sold  under  execution,  and,  aa 
between  the  executor  and  heir,  it  belongs  to 
the  executor;  but  in  no  other  case  does  the 
common  law  view  it  as  personalty.  A  theft 
of  standing  com  is  not  a  theft  of  personalty. 
State  Y.  Helmes,  27  N.  C.  364,  365. 

It  is  well  settled  in  this  commonwealth 
that  growing  crops  are  personal  property, 
•ubject,  however,  to  pass  with  and  as  ap- 
purtenant to  the  realty  unless  severed  by 
reservation  or  exception  therefrom.  Bear  y. 
Bitzer,  16  Pa.  (4  Harris)  178»  55  Am.  Dec 
490;  Wllkins  ▼.  Vashbinder  (Pa.)  7  Watts, 
879.  Such  was  the  rale  of  the  common  law, 
and  uniformly  held  in  England  not  to  have 
been  altered  by  the  statute  against  fraud  and 
perjuries.  Backenstoss  v.  Stahler's  Adm'rs, 
'(3  Pa.  (9  Casey)  251,  254,  76  Am.  Dec.  692. 

Debts. 

The  term  "personal  property,**  used  in  a 
will,  held  to  include  debts  due  the  testator; 
such  debts  being  all  the  personal  property  he 
had,  except  his  household  furniture,  and 
certain  money  in  a  bank.  Bitch  ▼•  Talbot, 
50  Atl.  42,  46,  74  Conn.  137. 

Rev.  Laws,  i  288,  provides  that,  in  as- 
sessing stockholders  for  stock  in  a  manufac- 
turing corporation  or  company,  the  value 
of  its  real  or  personal  estate  represented  by 
such  stock  and  taxes  in  this  state  or  else- 
where shall  be  deducted  from  the  whole  val- 
ue of  its  stock,  and  the  remaining  value  only 
shall  be  taxed.  Held,  that  under  this  stat- 
ute the  personal  estate  to  be  so  deducted  in- 
cluded all  personal  estate  owned  by  the  cor- 
poration in  this  state,  and  that  debts  due  to 
the  corporation,  over  and  above  debts  due 
by  it,  were  personal  estate,  within  the  mean- 
ing of  the  statute.  Waite  v.  Hyde  Park 
Lumber  Co.,  25  Ati.  1089,  1090,  65  Vt  103. 

"Personal  estate,"  within  the  meaning 
of  a  power  to  assess  and  collect  a  tax  upon 
the  personal  estate,  includes  a  power  to  tax 
money  loaned,  as  "personal  estate*'  is  a  term 
of  similar  import  to  the  term  "personal  prop- 
erty," which  is  declared  by  statute  to  include 
all  moneys  on  hand  and  moneys  loaned, 
whether  within  or  without  the  state.  Town 
of  Jacksonville  v.  McConnel,  12  111.  (2  Peck) 
138,  140. 

"Personal  property"  includes  everything 
which  is  the  subject  of  property,  not  of  a 
freehold  nature.  Where  a  woman  to  whom 
a  firm  was  indebted  by  note  married  one  of 
the  partners,  who  settled  her  estate  on  her 
by  marriage  settlement,  waiving  all  right  to 
all  her  property,  real  and  personal,  the  note 
was  a  subsisting  debt,  and  personal  prop- 
erty, and  she  was,  in  equity,  entitled  to  re- 
cover of  her  husband  and  his  partner.  Ben- 
nett V.  Winfield,  51  Tenn.  (4  Heisk.)  440,  443.  j 


Deposit  in  bank. 

A  bequest  of  "all  my  personal  property, 
except  notes,  bonds,  and  accounts,"  included 
a  deposit  in  a  savings  bank,  belonging  to  the 
testator.    Gale  v.  Drake^  61  N.  H.  7& 

Domestie  animal. 

In  construing  a  statute  imposing  a  penal- 
ty on  any  person  who  shall  knowingly,  etc.» 
cut  down  or  remove  any  tree  growing*  or  be- 
ing on  the  land  of  another,  or  destroy  or  in- 
jure any  such  tree,  or  any  building,  fence, 
or  other  improvement,  or  the  soil  or  growing 
crop  on  the  land  of  another,  or  property,  real 
or  personal,  belonging  to  another,  as  applied 
to  an  indictment  for  shooting  and  killing 
hogs,  the  property  of  another,  the  court  said: 
"The  Legislature  did  not  intend  to  limit  the 
operation  of  the  statute  to  cases  of  trespass 
upon  the  property  of  the  same  kind  as  that 
specially  enumerated  in  the  statute,  but  by 
the  words  *property,  real  or  personal,'  there- 
in contained,  it  Intended  to  embrace  living 
domestic  animals;  the  usual  and  ordinary  ef- 
fect of  these  general  words  not  being  con- 
fined by  the  special  enumeration  of  the  pre- 
ceding part  of  the  statute."  Commonwealth 
V.  Percavil  (Va.)  4  Leigh,  686,  687. 

Same— Dof* 

A  dog  is  personal  property,  within  the 
meaning  of  2  Rev.  St  p.  690,  §  1,  providing 
that  every  person  who  shall  be  convicted  of 
stealing  the  personal  property  of  another,  .of 
the  value  of  $25  or  under,  shall  be  giillty  of 
petit  larceny.  Mullaly  v.  People,  86  N.  Y. 
365,  868. 

A  dog  is  included  within  the  term  **per- 
sonal  property,"  in  the  statute  declaring  all 
such  property  to  be  the  subject  of  larceny. 
People  V.  Campbell  (N.  Y.)  4  Parker,  Or.  B. 
386,  393. 


Destruction  or  injury  of  personal  prop- 
erty, within  the  meaning  of  Gen.  St  c.  161,  i 
85,  which  provides  a  punishment  for  willful 
and  malicious  destruction  or  injury  of  per- 
sonal property  of  another  in  any  manner  or 
by  any  means  not  particularly  described  or 
mentioned  in  the  chapter,  includes  poisoning 
the  hens  of  another,  notwithstanding  the  pro- 
visions of  section  80  punishing  the  poisoning 
of  horses,  cattle,  or  other  beasts.  Common- 
wealth V.  Falvey,  106  Mass.  304,  806. 

Draft. 

The  term  "personal  property"  is  suffi- 
ciently comprehensive  to  include  a  draft  for 
the  payment  of  money.  Morse  v.  Slason,  16 
Vt  819,  326;  La  Crosse  Nat  Bank  v.  Wil- 
son,  43  N.  W.  163,  164^  74  Wis.  89L 

Elerator* 

Gen.  Laws  1876,  e.  4,  declares  that  ele- 
vators on  the  line  of  any  railroad,  not  In 
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good  faith  owned  and  operated  and  ezclu- 
Bively  controlled  by  the  railroad  company, 
shall  be  deemed  personal  property  for  the 
purposes  of  taxation,  and  shall  be  listed 
and  assessed  in  the  name  of  the  owner,  if 
known,  and,  if  not,  shall  be  listed  and  as- 
sessed as  ''owners  unknown."  Gen.  Laws 
1878,  c.  11,  8  16,  subd.  29,  requires  the  lists 
of  personal  property  for  taxation  to  set  forth 
the  value  of  all  elevators  on  lands  the  title 
of  which  is  vested  in  any  railroad  company. 
Held,  that  these  statutes  related  only  to  ele- 
vators belonging  to  others  than  railroad  com- 
panies, standing  on  the  lands  of  such  cpm- 
panies,  and  a  grain  elevator  standing  on  the 
lands  of  a  railroad  company  owned  by  it  and 
constituting  a  part  of  its  real  estate  was  not 
taxable  as  personal  property  of  the  corpora- 
tion. Chicago,  M.  &  St  P.  Ry.  Co.  v.  Hous- 
ton County,  38  N.  W.  619,  620,  38  Minn.  531. 

Good  wlU. 

Good  win  Is  not  personal  property,  for 
the  purpose  of  taxation.  People  v.  Dederick, 
65  N.  B.  927,  930,  161  N.  Y.  195. 

Ice  on  pond« 

A  sale  of  ice  already  formed  upon  a 
pond  or  stream  is  a  sale  of  personal  proper- 
ty, and  not  of  real  estate.  Higgins  v.  Kus- 
terer,  2  N.  W.  18.  41  Mich.  818,  82  Am.  Rep. 
160. 

Xneomo. 

"Real  or  personal  estate,"  as  used  in  a 
charter  of  a  municipal  corporation  author- 
izing the  city  to  tax  real  or  personal  estate, 
does  not  include  income.  City  of  Savannah 
V.  Hartridge,  8  Ga.  28,  28. 

Insnranoa  policy. 

An  assignment  for  the  benefit  of  cred- 
itors of  all  the  personal  property,  assets,  and 
effects  of  a  firm  does  not  carry  with  it  in- 
surance policies  thereon.  White  y.  Robbins, 
21  Minn.  370,  372. 

A  policy  of  insurance,  which  at  the  time 
of  Its  assignment  had  no  surrender  value, 
is  not  personal  property  within  Ky.  St  § 
2028,  providing  that  a  gift,  transfer,  or  as- 
signment of  personal  property  between  hus- 
band and  wife  shall  not  be  valid,  as  to  third 
persons,  unless  in  writing,  and  acknowledg- 
ed and  recorded  as  chattel  mortgages  are. 
Morehead's  Adm'r  v.  Mayfield,  58  S.  W.  473, 
474.  109  Ky.  51. 

The  phrase,  in  a  will,  "to  be  paid  out 
of  my  personal  estate,"  cannot  be  construed 
to  include  the  proceeds  of  a  life  insurance 
policy.  Colder  y.  Chandler,  32  Atl.  784,  786, 
87  Me.  63. 

Iiand. 

The  term  "personal  property"  will  be  re- 
garded, in  law,  as  including  land  required 
6  Wds.  ft  P.— 81 


]  by  law,  in  the  carrying  out  of  the  terms  of  a 
i  will,  to  be  reduced  to  money.  Nevltt  v. 
'  Woodbum,  61  N.  B.  593,  595,  175  Dl.  376. 

Land  certificate. 

A  land  certificate,  while  it  symbolizes 
the  right  to  acquire  land,  is  but  persoaal 
property.  There  is  a  wide  difTerence  be- 
tween a  mere  right  to  acquire  land,  and  the 
land  itself  afterwards  acquired  by  virtue  of 
that  right.  Collins  v.  Durward,  23  S.  W.  561, 
562,  4  Tex.  dv.  App.  339. 

Iicascliold* 

A  lease  for  a  term  of  years  is  personal 
property.  Choate  v.  Tighe,  57  Tenn.  (10 
Heisk.)  621,  624. 

A  lease  for  years  is  a  chattel  real,  and, 
being  less  than  a  freehold,  is  considered  as 
personal  estate  or  property,  and,  in  statutory 
interpretation,  is  not  included  under  the 
word  "land,"  or  the  phrase  "real  estate"  or 
"real  property,"  but  is  included  in  the  phrase 
"personal  property,"  or  the  word  "chattels." 
Meni  V.  Rathbone,  21  Ind.  454,  467.  See, 
also,  Barr  v.  Binford  (Ind.)  6  Blackf.  335, 
336,  38  Am.  Dea  146. 

"Leases  for  years  have  a  definite  legal 
character  as  chattels.  Although  called  'es- 
tates in  land^*  they  have  none  of  their  char- 
acteristics. Originally  the  only  remedy  for 
ouster  was  an  action  for  damages.  They  did 
not  formerly,  nor  do  they  now,  pass  to  the 
heir  or  personal  representatives.  In  the  ab- 
sence of  statute,*  they  may  be  transferred 
without  any  of  the  formalities  required  for 
the  conveyance  of  realty.  Leases  are  per- 
sonal property,  within  the  meaning  of  Tax 
Law,  i  220,  imposing  a  tax  on  the  transfer 
by  intestates'  succession  of  any  property 
of  the  value  of  $500  or  more,  and  section 
221,  exempting  transfers  to  children,  un- 
less it  is  of  personal  property  of  the  value 
of  $1,000  or  more;  and  especially  is  this  true 
in  view  of  section  2  of  subdivision  4,  de- 
claring that  the  term  •personal  property'  in- 
cludes chattels."  In  re  Althause's  Estate, 
71  N.  T.  Supp.  445,  447,  68  App.  Div.  262. 

A  lease  is  property,  and  not  mere  eviv 
dence  of  liability,  and  therefore  a  corpora- 
tion may  make  a  lease  which  runs  beyond 
the  term  of  its  corporate  existence.  Brown 
V.  Schleier  (U.  S.)  112  Fed.  577,  581. 

Under  Laws  1892,  c.  677,  defining  "per- 
sonal property"  as  including  chattels  and 
everything  except  real  property,  a  lease  for 
a  term  of  years  is  personal  property.  State 
Trust  Co.  V.  Casino  Co.,  41  N.  T.  Supp.  1, 
8,  18  Misc.  Rep.  327. 

A  lease  of  land  for  a  term  of  years  is 
personal  property,  the  title  to  which  on  the 
death  of  the  holder  passes  to  the  adminis- 
trator of  decedent,  and  not  to   his   heirs. 
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Mark  ▼.  North,  57  N.  B.  902,  903,  155  IncL 
575. 

A  lease  for  years  is  a  chattel  real,  and^ 
being  less  than  a  freehold,  is  considered  as 
personal  estate  or  property,  and,  in  statutory 
Interpretation,  is  not  included  under  the 
word  "land,"  or  the  phrase  "real  estate"  or 
"real  property,"  but  is  included  in  the  phrase 
"personal  property"  or  the  word  "chattel." 
Men!  y.  Rathbone,  21  Ind.  454,  467. 

Idqvor  tax  eerttfioate. 

The  term  "personal  property"  is  defined 
by  the  statutory  construction  act  of  1692  as 
including  everything  except  real  property 
which  may  be  the  subject  of  ownership.  A 
liquor  tax  certificate  which  may  be  salable 
and  assignable  under  the  liquor  tax  law  is 
personal  property,  within  the  meaning  of 
Pen.  C!ode,  §  671,  making  the  fraudulent  dis- 
position of  personal  property  by  the  mort- 
gagor thereof  a  misdemeanor.  People  ▼. 
Durante,  19  App.  Dir.  292,  293,  45  N.  Y. 
Supp.  1073. 

Membership  in  newspaper  association. 

MiUs'  Ann.  St  I  3782,  defines  "personal 
property"  to  include  eyerything  which  Is  the 
subject  of  ownership  not  included  within  the 
term  "real  estate."  Under  this  section  a 
newspaper  contract  of  membership  in  an 
association,  the  object  of  which  was  a  re- 
ciprocal exchange  of  local  and  general  news 
— such  newspaper  paying  its  proportion  of  its 
expense  incident  to  the  maintenance  of  the 
association,  but  haying  no  ^ht  of  exclusiye 
use  of  its  membership,  and  no  power  to  as- 
sign the  same  without  the  consent  of  the 
association — was  not  .  personal  property. 
Arapahoe  County  Gom'rs  y.  Rocky  Mountain 
News  Printing  Oo.,  61  Pac.  494,  497,  15  Colo. 
App.  189. 

Mining  olaim. 

The  reyenue  law  proyides  that  the  term 
"land,"  as  used  in  the  law,  shall  not  be  con- 
strued to  include  mining  claims;  and  hence 
such  claims  on  goyemment  property  are  not 
lands,  but  are  subject  to  taxation  as  personal 
property.  Waller  y.  Hughes  (Ariz.)  U  Pac 
122,  123. 

Money. 

Personal  property,  for  the  purposes  of  tax- 
Mtion,  includes  money.  Schmidt  y.  Failey, 
47  N.  B.  326,  327,  148  Ind.  150,  37  L.  R.  A. 
02;  Town  of  Paris  y.  Farmers'  Bank  of 
Missouri,  30  Mo.  575,  678;  State  y.  Qaylord, 
41  N.  W.  521,  523,  73  Wis.  316. 

Money  will  pass  under  a  deyise  of  per- 
sonal property.  Pry  y.  Feamster,  15  S.  B. 
253,  256,  36  W.  Va.  454.  Contra,  see  An- 
drews y.  SchoDDe.  24  AtL  805,  807,  84  Me. 
170. 


Money  Is  personal  property,  within  the 
exemption  laws.  Chilcote  y.  Conley,  36  Ohio 
St  545,  548. 

The  possession  of  personal  property  is 
prima  facie  eyldence  of  ownership,  and  the 
term  "personal  property"  applies  as  well  te 
notes  and  money  as  to  goods  and  chattels. 
Brownell  y.  Dixon,  37  III.  197,  205. 

The  term  "personal  property,"  in  a  con* 
stltutional  proyision  exempting  personal 
property  from  execution,  includes  money. 
Williamson  y.  Harris,  57  Ala.  40,  42,  29  Am. 
Rep.  707. 

Money  Is  "personal  property,**  within 
Laws  1842,  c.  157,  allowing  a  widow  from 
the  estate  of  her  husband  other  personal 
property  to  the  yalue  of  $150.  In  re  Dur- 
Scheldt's  Estate,  19  N.  Y.  Supp.  973,  65  Hun* 
13a 

The  words  "personal  property,**  used  In 
Code  Giy.  Proc  §  2469,  relating  to  receiyers' 
titles  to  such  property.  Include  money.  Zim* 
mer  y.  Miller,  40  N.  Y.  Supp.  886»  889,  8  App. 
Diy.  556. 

Mortgage. 

Mortgages  on  real  estate  are  taxable  as 
personal  property.  Gallatin  Oounty  y.  Beat- 
Ue,  3  Mont  173, 174;  People  y.  Sanilac  Ooun- 
ty Sup'rs,  38  N.  W.  689,  642,  71  Mich.  16; 
Territory  y.  Ck>-operatiye  Building  ft  Loan 
Ass'n,  62  Pac.  1097,  1098,  10  N.  M.  337. 

Postage  stamp. 

The  phrase  ''personal  property  belonging 
to  the  United  States,"  as  found  in  Rey.  St  ft 
5456  [U.  S.  CJomp.  St  1901,  p.  3683],  proyid- 
Ing  punishment  for  any  person  who  shall  rob 
another  of  any  personal  property  belonging 
to  the  United  States,  embraces  postage 
stamps  remaining  in  the  possession  of  the 
goyemment  unissued.  Jolly  y.  United 
States,  18  Sup.  Ot  624,  62^^  170  U.  8.  402, 
42  L.  B^.  1085. 

Promissory  note. 

A  promissory  note  Is  persona]  property. 
Gummings  y.  Cummings,  51  Mo.  261,  264; 
Boyd  y.  City  of  Selma.  11  South.  393.  96  Ala. 
144,  16  L.  R.  A.  729;  FUng  y.  Goodall,  40  N. 
H.  208;  People  y.  Reed,  11  Pac.  676,  678,  70 
Cal.  529;  Pacific  Trust  CJo.  y.  Dorsey,  12 
Pac.  49,  50,  72  Cal.  65;  Bush  y.  Groomes, 
24  N.  B.  81,  82,  125  Ind.  14;  Nordyke  y. 
Charlton,  79  N.  W.  136,  137,  108  Iowa,  414; 
La  Crosse  Nat  Bank  y.  Wilson,  43  N.  W.  153, 
154,  74  Wis.  391. 

Under  Code,  %  3765,  a  promissory  note 
or  duebill  is  personal  property.  State  y. 
Sneed,  28  S.  E.  365,  121  N.  C.  614. 

The  term  "personal  property,**  as  used  in 
Act  April  23,  1873,  authorizing  a  widow  to 
select  personal  property  not  exceeding  a  spec^ 
ified  amount  Includes  promissory  notes  be* 
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longing  to  the  deceased  husband;  and  there- 
fore the  widow  may  select  promissory  notes, 
and  on  her  making  such  selection  the  per^ 
sonal  representative  of  the  deceased  must 
torn  them  oyer  to  her.  Darden  r.  Reese,  02 
Ala.  811,  812. 

In  constming  a  bank  charter  providing 
that  the  bank  should  be  capable,  in  law,  of 
"purchasing  and  possessing  lands,  tenements, 
and  hereditaments,  and  personal  estate  of 
any  kind  whatever/'  the  court  said  that  it 
was  a  question  of  at  least  much  doubt  wheth- 
er the  words  ''personal  estate  of  any  kind 
whatever,*'  taken  alone,  would  embrace  prom- 
issory notes,  and  that  a  contrary  opinion 
would  seem  to  be  the  result  of  the  authori- 
ties in  which  the  question  has  been  involved. 
Mclntyre  v.  Ingraham,  85  Miss.  25,  58. 

Property  attached  to  realty. 

Machinery  placed  by  a  tenant  in  a  build- 
ing, and  fastened  to  the  floor  by  cleats  or 
bolts  In  such  a  manner  that  it  can  be  remov- 
ed without  injury  to  the  building,  is  personal 
property,  and  is  not  covered  by  a  mortgage 
given  on  the  land  and  building  while  the 
tenant  was  in  possession.  Bartlett  v.  Havl- 
land,  52  N.  W.  1008,  1009,  92  Mich.  552. 

It  Is  a  general  principle  that  a  fixture 
erected  by  a  tenant  on  the  demised  premises 
for  the  purpose  of  carrying  on  his  trade  la 
personal  property.  Under  this  principle,  a 
steam  engine  set  up  by  a  tenant  on  the  de- 
mised premises,  and  used  in  lieu  of  horse 
power  for  carrying  on  the  manufacture  of 
salt,  was  personal  property.  Lemar  t.  Miles 
(Pa.)  4  Watts,  380,  833. 

Ordinarily  the  distinction  between  real 
estate  and  personal  property  exists  in  the 
nature  of  the  thing  Itself,  and  does  not  de- 
pend upon  the  intention  of  the  parties  with 
respect  to  it;  but,  where  things  originally 
personal  in  their  nature  are  attached  to  the 
realty  in  such  a  manner  that  they  may  be 
detached  without  being  destroyed  or  material- 
ly injured,  they  are  subject  to  the  intention 
of  the  parties,  who  may  agree  that  they  shall 
remain  personalty  and  be  subject  to  removal. 
Western  Union  Tel.  Ck>.  ▼.  Burlington  ft  S. 
W.  Ry.  Co.  (U.  S.)  11  Fed.  1,  7, 

Where  it  does  not  appear  whether  a 
pump  and  pipe,  balance  and  scales,  and  a 
beer  pump  were  annexed  to  the  freehold  at 
all,  or,  if  so,  in  what  manner,  they  will  be 
considered  as  prima  fade  personal  property, 
and  not  fixtures^  and  as  such  given  to  the 
executors  or  administrators.  Hovey  v.  Smith 
(N.  Y.)  1  Barb.  872,  87a 

Ballroad  track  and  snporstrnotaro* 

By  Act  Feb.  14,  1855,  amendatory  of  the 
revenue  law,  and  directing  that  the  track  or 
superstructure  of  a  railroad  shall  be  denomi- 
nated fixed  and  stationary  personal  property, 
the  Legislature  evidently  intended  to  create 


a  species  of  personal  property  not  before 
known  to  the  law,  and  with  the  purpose,  as 
we  think,  of  subjecting  it  in  certain  contin- 
gondes  to  a  separation  from  the  soil  on  which 
it  may  be  fixed.  Maus  v.  Logansport,  P.  ft 
fi.  R.  Co.,  27  111.  (17  Peck)  77,  88. 

Bents. 

Rents  not  due  on  leases  for  years  are 
not  taxable  as  personal  property,  People  v. 
McComber,  7  N.  Y.  Supp.  71,  72. 

Bight  to  work. 

The  word  "property^  la  defined  by  the 
Penal  Code  to  include  both  real  and  personal 
property;  but  it  is  held  that  under  Pen.  Code, 
I  7,  providing  that  "the  words  'personal  prop- 
erty' shall  include  money,  goods,  chattels, 
things  in  action,  and  evidences  of  debt,*'  an 
employe's  right  to  work  is  not  property,  so 
that  a  complaint  charging  a  foreman  with 
extorting  money  from  an  employ^  by  a  threat 
to  discharge  him  did  not  charge  the  crime  of 
extortion,  defined  by  Pen.  Code,  i  911,  declar- 
ing that  fear  such  as  will  constitute  extor- 
tion may  be  induced  by  a  threat  to  do  an  un- 
lawful injury  to  the  person  or  property  of 
the  individual  threatened.  In  re  McCane,  78 
Pac  1106,  29  Mont  2& 

BolliBC  stook. 

Bee  "Rolling  Stock." 

Salary. 

Incomes  and  profits,  labor,  wages,  or 
hire,  are  Included  under  the  nomen  genoral- 
isslmum  of  "personal  property,"  for  the  right, 
being  attached  to  a  man,  and  for  which,  if 
withheld  from  him,  he  has  no  other  remedy, 
but  by  a  persona]  action,  may  very  properly 
and  emphatically  be  denominated  personal 
property.  The  salary  of  an  officer  of  a  bank 
was  personal  property,  under  a  dty  ordi- 
nance laying  a  tax  on  "all  profit  or  Income 
arising  from  the  pursuit  of  any  faculty,  pro- 
fession or  occupation,  trade  or  employment'' 
Lining  V.  City  Coundl  of  Charleston  (S.  0.) 
1  McCord,  845,  849. 

Serapo. 

The  term  "personal  property^  includes 
scrape,  which  is  crude  turpentine  formed  on 
the  body  of  the  tree.  Lewla  v.  McNatt,  66 
N.  0.  63,  65. 

Seat  in  stook  ozokango. 

A  seat  in  the  New  York  Stock  Exchange 
is  not  personal  property,  under  the  some- 
what restricted  definition  of  the  tax  law 
(Laws  1896,  c.  908,  9  2).  In  re  Hellman's 
Bstate,  79  N.  Y.  Supp.  201,  202,  77  Apu  Dlv. 
355. 

Skip. 

A  vessel  it  personal  property,  within  the 
statute  authorizing  any  person  owning  per- 
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sonal  property  in  common  with  another,  at 
hlB  election,  to  have  a  partition  thereof. 
Reynolds  v.  Nielson,  93  N.  W.  455,  456^  116 
Wis.  483,  06  Am.  St  Rep.  lOOa 

SlaTe* 

'*It  has  been  frequently  said  by  this 
court  that  the  phrase  'personal  estate,'  in 
wills  or  contracts,  without  any  other  re- 
strictive expression  or  provision,  should  be 
construed  as  embracing  slaves."  Beaty  v. 
Judy,  31  Ky.  (1  Dana)  101,  102  (citing  Plump- 
ton  V.  Cook,  11  Ky.  [2  A.  K  Marsh.]  450; 
Chinn  V.  Respass,  17  Ky.  [1  T.  B.  Mon.]  28). 

Timber. 

A  contract  in  writing  to  sell  all  the  tim- 
ber on  certain  land  of  the  vendor  at  a  cer- 
tain price  per  cord,  to  be  paid  as  fast  as  used« 
is  a  contract  for  the  timber  cut  down  and 
corded,  and  hence  is  one  in  regard  to  per- 
sonalty. New  York  &  E.  T.  Iron  Oo.  v. 
Greene  County  Iron  Co.,  58  Tenn.  (11  Heisk.) 
434,  443. 

Under  Pub.  Acts  1885,  No.  153  (Tax  Law) 
§  2,  providing  that  "personal  property  shall 
include  all  goods  and  chattels  within  the 
slate,  all  ships,  boats,"  etc.,  standing  timber, 
owned  separately  from  the  land,  is  not  assess- 
able as  personal  property.  Fletcher  v.  Al- 
cona Tp.,  40  N.  W.  36,  87,  72  Mich.  18. 

Water  maMui  and  teleKraph  wires. 

There  are  authorities  which  hold  that 
the  mains  of  a  gas  company  are  appurtenant 
to  its  lots,  and  are  taxable  as  realty,  unless 
it  is  otherwise  provided  by  statute.  Capitol 
City  Gaslight  Co.  v.  Charter  Oak  Ins.  Co.,  51 
Iowa,  31,  50  N.  W.  579;.  Providence  Gas  Co. 
V.  Thurber,  2  R.  I.  15,  55  Am.  Dec.  621.  Un- 
der the  doctrine  of  such  authorities,  it  would 
seem  that  water  mains  and  electric  wires 
Bhould  be  assessed  as  part  of  the  realty  where 
there  is  no  statutory  provision  directing  oth- 
erwise; and  in  Iowa  such  water  mains  have 
been  held  to  be  real  estate,  and  treated  as 
appurtenances  to  the  waterworks.  Appeal 
of  Des  Moines  Water  Co.,  48  Iowa,  324. 
There  are  other  authorities,  however,  which 
hold  that  the  gas  mains  in  a  city  are  per- 
sonalty. In  People  v.  Brooklyn  Board  of  As- 
sessors, 39  N.  Y.  81,  it  was  said  that  "the 
mains  are  not  'real  estate,'  as  that  term  is 
deHued  in  the  statute  regulating  the  assess- 
ment of  taxes,  and  I  do  not  think  they  can  be 
held  as  fixtures,  under  the  common-law  doc- 
trine on  that  subject"  In  Memphis  Gaslight 
Co.  V.  State,  46  Tenn.  (6  Cold.)  310,  98  Am. 
Dec.  452,  the  court  says:  "Pipes  laid  through 
the  city,  under  the  public  streets,  by  permis- 
sion of  the  corporate  authorities,  do  not  be- 
come the  property  of  the  city,  or  a  part  of 
the  realty.  They  are  personal  property,  and 
the  property  of  the  company."  In  this  con- 
flict of  authorities,  we  are  inclined  to  hold 
that  water  mains  and  telegraph  wires  are 


personalty.    Shelbyville  Water  Oo.  v.  People, 
30  N.  E.  678^  679,  140  UL  545,  16  L.  R.  A.  505. 

PERSONAZi  BELEASB. 

According  to  Pothier  there  are  two  kinds 
of  release,  one  called  a  "real  release,"  and 
the  other  a  "personal  discharge."  A  real  re- 
lease is  where  the  creditor  declares  that 
he  considers  the  debt  as  acquitted.  It  is 
equivalent  to  a  payment,  and  renders  the 
thing  no  longer  due,  and  consequently  It 
liberates  all  the  debtors  of  it,  as  there  can 
be  no  debtors  without  something  due.  A 
personal  release  merely  discharges  the  debtor 
from  his  obligation,  and  extinguishes  the 
debt  indirectly,  where  the  debtor  to  whom  it 
is  granted  was  a  sole  principal,  because 
there  can  be  no  debt  without  a  debtor.  But 
if  there  are  two  or  more  debtors  in  solido, 
a  discharge  of  one  of  them  does  not  ex- 
tinguish the  debt  It  only  liberates  the  per- 
son to  whom  it  is  given.  The  debt  is  dis- 
tinguished, however,  as  to  the  part  of  the 
person  to  whom  the  discharge  was  given, 
and  the  other  only  remains  obliged  for  the 
remainder.  Booth  v.  Kinsey  (Va.)  8  Grat 
560,  568  (citing  Pothier,  p.  Ill,  c  8,  art  2,  n 
1,  11). 

PERSONAIi  BEPRE8ENTATIVE. 

The  terms  "legal  representative**  and 
"personal  representative,"  in  their  commonly 
accepted  sense,  mean  administrator  or  ex- 
ecutor, but  this  is  not  the  only  definition; 
they  may  mean  heirs,  next  of  kin,  or  de- 
scendants, and  sometimes  assignor  or  gran- 
tee. The  sense  In  which  the  term  is  to  be 
understood  depends  somewhat  on  the  Inten- 
tion of  the  party  using  it  and  Is  to  be  gath- 
ered not  always  from  the  instrument  itself, 
but  from  the  surrounding  circumstances. 
Griswold  ▼.  Sawyer,  26  N.  E.  464,  465,  125 
N.  T.  411. 

The  words  ''personal  representative"  sig- 
nify the  executor  and  administrator  of  a  de- 
ceased person,  or  the  officer  or  other  person 
appointed  to  take  charge  of  his  estate.  Sand. 
&  H.  Dig.  Ark.  1893,  %  7213. 

In  the  construction  of  statutes  the  words 
"personal  representatives^'  shall  be  construed 
to  include  the  executor  or  administrator,  or 
a  sheriff  or  other  officer  who  is  required  by 
law,  and  is  ordered  by  the  court,  to  act  when 
no  person  will  qualify  as  executor  or  ad- 
ministrator.   Ky.  St  1908,  i  449. 

The  words  "personal  representative" 
shall  be  construed  to  include  the  executor  of 
a  will  or  the  administrator  of  the  estate  of 
a  decedent  the  administrator  of  such  estate 
with  the  will  annexed;  the  administrator  of 
such  estate,  unadministered  by  a  former 
representative,  whether  there  be  a  will  or 
not,  a  sheriff,  sergeant  or  other  officer  who 
is,  under  the  order  of  a  court  of  probate,  to 
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take  into  hia  possession  the  estate  of  a  de- 
cedent and  administer  the  same,  and  every 
otbei'  corator  or  committee  of  a  decedent's 
estate  for  or  against  whom  salts  may  be 
brought  for  cause  of  action  which  accrued 
to  or  against  the  decedent  Oode  Ya.  1887, 
I  5. 

The  words  ••personal  representative"  In- 
clude the  executor  of  a  will,  the  administra- 
tor of  the  estate  of  a  deceased  person,  the 
administrator  of  such  estate  with  the  will 
annexed,  the  administrator  de  bonis  non  of 
such  estate,  whether  there  be  a  will  or  not, 
the  sheriff  or  other  officer  lawfully  charged 
with  the  administration  of  an  estate  of  a  de^ 
ceased  person,  and  every  other  curator  or 
committee  of  a  decedent's  estate  for  or 
against  whom  suits  may  be  brought  for 
causes  of  action  which  accrued  to  or  against 
such  decedent  Code  W.  Ya.  1899,  p.  183,  c 
13,  117. 

The  words  •'personal  representatives," 
as  used  in  Rev.  St  1899,  9  4355,  providing 
that  all  mortgages  of  real  or  personal  prop- 
erty, or  both,  with  powers  of  sale  In  the 
mortgagee,  and  all  sales  made  by  such 
mortgagee  or  his  '•personal  representatively' 
in  pursuance  of  the  provisions  of  such  mort- 
gages, shall  be  valid  and  binding,  includes 
the  mortgagor's  grantees,  immediate  or  re- 
mote.   Wells  V.  Bente,  86  Mo.  App.  264,  268. 

Administrator  or  ezeoutor. 

One's  personal  representatives  are  his  ex- 
ecutor or  his  administrator.  Yalentine  v. 
Tantum  (Del.)  82  Atl.  581,  7  Houst  402. 

••Personal  representative,"  as  used  in 
Ck>mp.  Laws  1885,  c.  68,  i  5,  authoriziug 
a  mortgage  of  real  property  to  be  discharged 
by  an  entry  on  the  margin  of  the  record 
signed  by  the  personal  representative,  etc., 
of  the  mortgagee,  means  his  executor  or 
administrator.  O'Neill  v.  Douthltt,  20  Pac. 
493,  496,  40  Kan.  689. 

A  personal  representative  means  an  ex- 
ecutor or  administrator,  and  there  Is  al- 
ways a  record  in  the  probate  Judge's  office 
showing  who  were  executors  and  adminis- 
trators and  for  whose  estate  they  act 
O'Neill  V.  Douthltt  20  Pac.  493,  406,  40  Kan. 
689. 

The  phrase  ••personal  representative"  of 
a  deceased  person,  means  his  executor  or 
administrator,  who,  on  suing  in  his  repre- 
sentative capacity,  stands  in  the  place  of  the 
decedent  claiming  such  rights  only  as  the 
law  permits  him  to  claim  for  the  bene- 
fit of  the  decedent's  estate.  Adams  v.  North- 
ern Pac.  R.  Co.  (U.  S.)  95  Fed.  938,  940. 

The  ordinary  meaning  of  the  words  ••rep- 
resentative," "legal  representative,"  **per- 
Bonal  representative,"  is  that  they  refer  to 
the  person  constituted  representative  by  the 
proper  court,  and  the  burden  Is  upon  those 


attempting  to  maintain  a  different  construc- 
tion to  shew  a  different  meaning.  In  the 
absence  of  an3rthlng  appearing  in  the  con- 
text these  words,  found  in  a  statute  or  writ- 
ten instrument,  must  be  held  to  mean  the 
administrator  or  executor.  The  heir  is  not 
technically  a  representative  of  the  deceased, 
unless  made  so  by  express  appointment  or 
reasonable  Intendment  He  succeeds  to  prop- 
erty and  legal  rights  by  inheritance,  and 
takes  the  estate  because  of  the  death  of 
the  owner,  but  the  administrator  or  executor 
represents  the  original  owner  In  the  settle- 
ment of  bis  estate.  Thompson  v.  United 
States  (U.  8.)  20  Gt.  Gl.  276,  278. 

The  term  ••personal  representative"  in 
the  evidence  act,  providing  that  a  party 
is  not  incompetent  as  a  witness  by  reason 
of  the  death  of  the  person  whose  estate  is 
to  be  affected  by  the  result  of  the  suit  un- 
less the  suit  is  prosecuted  or  defended  by  a 
personal  representative,  embraces  only  an 
administrator,  executor,  or  other  person  en- 
titled to  represent  a  decedent  in  the  owner- 
ship or  management  of  his  general  estate. 
Austin  V.  Collier,  37  S.  B.  434,  436,  112  Ga. 
247. 

An  executor  is  a  ••personal  representa- 
tive" of  his  testator,  within  4  Rev.  St  pir. 
2,  i  28,  c.  8,  providing  that  a  recorded  mort- 
gage shall  be  discharged  by  the  ofllcer  in 
whose  custody  it  shall  be  on  presentation  of 
a  certificate  signed  by  the  personal  repre- 
sentative of  the  mortgagee.  People  v.  Fitz- 
gerald, 21  N.  Y.  Supp.  911. 

Each  of  the  terms  ••legal  represeiHa- 
tives"  and  "personal  representatives,"  In  its 
strict  literal  acceptation,  evidently  means  ex- 
ecutors or  administrators.  Johnson  v.  Ynu 
E2pps,  110  111.  551,  560. 

The  ordinary  meaning  of  the  term  •'per- 
sonal representatives"  is  executors  and  ad- 
ministrators, and  where  a  life  policy  Is 
payable  to  the  beneficiary,  his  legal  repre- 
sentatives or  assigns,  the  title  vests  In  his 
widow  as  executrix.  Leonard  v.  Harner  66 
N.  E.  2,  173  N.  Y.  352. 

'•Personal  representatives,"  as  used  In 
Pub.  St.  c.  68,  i  3,  authorizing  an  aoMon 
by  a  personal  representative  of  a  person 
whose  death  was  occasioned  by  the  wrong- 
ful act  of  another,  includes  an  administra- 
tor. Boutlller  v.  The  Milwaukee,  8  Minn. 
97,  101  (Gil.  72,  76). 

The  words  ''personal  representatives" 
signify  the  executor  or  administrator  of  a 
deceased  person,  or  the  ofllcer  or  othe*  per- 
son appointed  to  take  charge  of  his  estate. 
Rev.  St  Ark.  §  6353;  St  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  McCormick,  9  S.  W.  540,  5^1,  71 
Tex.  660,  1  L.  R.  A.  804. 

The  words  ••personal  representatives," 
as  used  In  Code  dv.  Proc.  i  836,  prpvkUi^g 
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for  a  waiyer  of  the  prlTllege  of  physlclanB 
as  to  information  acquired  in  a  professional 
capacity  by  the  personal  representatives  of 
the  deceased,  applies  only  to  executors  and 
administrators.  Bell  y.  Supreme  Lodge 
Knights  of  Honor,  80  N.  Y.  Supp.  751«  754^ 
80  App.  DlY.  609. 

The  term  "personal  representatiye,"  in 
the  statutes  of  Kansas  relative  to  death  by 
wrongful  act,  means  executor  or  adminis- 
trator. Oates  V.  Union  Pac.  Ry.  Co.,  16  S. 
W.  487,  488,  104  Mo.  514,  24  Am.  St  Rep. 
348. 

The  primary  sense  of  the  word  *'repre- 
sentatives,"  when  used  in  a  bequest  of  per- 
sonal property,  is  the  same  as  that  of  legal 
representatives  or  personal  representatives 
and  each  of  them  is  equivalent  to  "execu- 
tors" or  "administrators."  Brent  v.  Wash- 
ington's Adm'r  (Va.)  18  Grat  526,  533. 

The  term  "personal  r^resentatlve,'* 
when  applied  to  those  who  represent  a  de- 
cedent, includes  executors  and  administra- 
tors, unless  the  context  implies  hefrs  and  dis- 
tributees.   Shannon's  Code  Tenn.  1806,  i  68. 

Same— ForelcB  administrator. 

The  words  '*pcrsonal  representative,**  as 
used  in  Gen.  St  Ky.  c.  57,  p.  550,  giving  a 
right  of  action  for  damages  to  the  personal 
representative  of  any  person  whose  life  is 
lost  by  the  negligence  of  a  railroad  com- 
pany, etc.,  to  be  pursued  in  the  same  manner 
that  the  person  himself  might  have  done  for 
any  injury  where  death  did  not  ensue,  are 
not  limited  to  a  personal  representative  ap- 
pointed in  and  by  the  state  of  Kentucky, 
but  meaning  any  one  appointed  in  any  state, 
the  action  being  transitory.  Marvin  v.  Mays- 
ville  St  R.  ft  Transfer  Ck>.  (U.  S.)  49  Fed.  436, 
437. 

Under  Gen.  St  Ky.  c  57,  |  1,  giving  the 
personal  representative  a  right  of  action  for 
the  wrongful  death  of  his  decedent,  it  is 
held  that  a  foreign  administrator  is  not  a 
"personal  representative"  within  the  mean- 
ing of  the  statute.  Maysville  St  R.  &  Trans- 
fer Co.  V.  Marvin  (U.  S.)  59  Fed.  01,  94,  8 
C.  C.  A.  21. 

Under  a  statute  giving  the  right  of  ac- 
tion for  damages  for  death  caused  by  a 
wrongful  act  to  the  "personal  representa- 
tives" of  the  deceased,  for  the  exclusive  ben- 
efit of  the  widow  and  next  of  kin,  an  ad- 
ministrator appointed  in  and  a  citizen  of  the 
state  may  maintain  such  an  action  for  the 
death  of  his  intestate  against  a  citizen  of 
another  state  in  a  United  States  Circuit 
Court  in  that  state.  The  words  "personal 
representatives"  in  the  statute  mean  the  ad- 
ministrator. The  administration  of  estates 
is  strictly  local,  but  this  suit  is  not  any 
part  of  such  administration.  The  plaintiff, 
by  becoming  administratrix,  became  the  per- 


son to  whom  the  right  of  action  was  given. 
The  administration  merely  designated  the 
person;  the  statute  gives  the  right  of  re- 
covery. McCarty  v.  New  York.  L.  &  ft  W. 
R.  Co.  (U.  S.)  62  Fed.  437. 

lame    Spoeial  mm  tamporarj  admlwla" 
trator. 

The  term  *^rsonal  representative,"  as 
used  in  Rev.  St  §§  4255,  4256,  giving  a  right 
of  action  for  the  wrongful  death  of  a  per- 
son, and  providing  that  such  action  must  be 
in  the  name  of  the  personal  representative 
of  the  deceased,  includes  a  special  adminis- 
trator. Swan  V.  Norvell,  83  N.  W.  934,  107 
Wis.  625. 

A  temporary  administrator  is,  for  the 
time  being,  the  personal  representative  of 
the  intestate  for  the  purpose  of  collecting  as- 
sets, and  so  continues  until  permanent  letters 
are  granted.  He  can  maintain  an  action  tor 
the  homicide  of  his  intestate,  the  right  to 
which  is  conferred  by  statute  upon  personal 
representatives  under  Code  Ala.  ft  2591. 
Louisville  ft  N.  R.  Co.  v.  Chaffln,  11  8.  E.  801. 
893»  84  Ga.  519. 

"Personal  representative,"  as  need  In  a 
statute  authorizing  an  action  for  the  wrong- 
ful death  of  another  to  be  brought  by  his  per- 
sonal representative,  undoubtedly  includes  tui 
administrator  who  may  be  appointed  for  the 
purpose  of  prosecuting  such  action.  Such 
administrator  does  not  represent  the  creditors 
of  the  estate,  but  is  merely  a  trustee  for 
those  entitled  to  the  damages,  for  the  purpose 
of  collecting  and  disbursing  the  same.  To- 
ledo, St  L.  ft  K.  a  R.  Co.  V.  Reeves*  86  N. 
B.  199,  201,  8  Ind.  App.  667. 

Agent. 

An  agent  of  heirs  is  not  their  ''personal 
representative,"  within  the  meaning  of  Pub. 
St  c.  63,  9  32,  requiring  service  of  notice  of 
sale  of  foreclosure  upon  a  personal  repre- 
sentative of  the  mortgagor  residing  within 
the  county  where  the  mortgaged  premises 
are  situate.  Jones  v.  Tainter,  15  Minn.  512, 
517  (GIL  423,  427). 

The  term  "personal  representative"  In 
Gen.  St  c.  81,  %  5,  requiring  notice  of  a 
mortgage  sale  of  real  estate  to  be  served 
upon  the  mortgagor,  his  heirs,  or  personal 
representatives,  is  used  in  its  ordinary  mean- 
ing of  executor  or  administrator,  and  does 
not  include  an  agent  of  the  mortgagor.  At- 
kinson ▼.  Duffy,  16  Minn.  45,  49  (GIL  30^ 
36). 

Desoendant, 

If  an  inference  can  be  drawn  from  a 
will  that  a  testator  used  the  words  "per- 
sonal or  legal  representatives"  to  designate 
individuals  answering  the  description,  though 
not  in  the  strict  legal  sense  of  the  terms, 
those  persons  will  be  entitled  in  preference 
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to  executors  and  administrators.  1  Rop. 
Lesr.  128;  Wms.  Ez*n  (6tb  Am.  Ed.)  1217, 
1225.  In  Atberton  y.  Crowther,  19  Beay. 
448»  where  there  was  a  remainder  to  the 
children  of  A.  liyinsr  at  A.'8  death,  "but  if 
any  of  the  said  children  should  die  in  A.*8 
lifetime,  then  to  the  personal  representa- 
tiyea  of  such  child,  or  children,  to  take  per 
stirpes,**  and  in  another  clause  it  was  pro- 
ylded  that  '^in  case  there  should  be  no  such 
children  or  any  representatiyes  of  such 
children  hying  at  A.*a  death,  then  to  the 
persons  who  should  be  the  testator's  next  of 
kin,**  it  was  held  that  the  words  "personal 
representatiyes**  meant  descendants.  Albert 
y.  Albert,  12  Atl.  11,  15,  68  Md.  852. 

Where  a  testator  deyised  his  homestead 
to  two  sisters  as  long  as  they  should  liye, 
proyiding  that  if  either  died  without  "legal 
representatiyes**  her  share  to  go  to  the  sur- 
yiyor,  the  term  was  construed  to  mean 
lineal  descendants.  Staples  r.  Lewis,  41 
Aa  815,  71  Conn.  288. 


Helv  «r  B«zt  of 

"Personal  representatlye,**  as  used  In  a 
will  deyising  the  real  and  personal  estate  of 
the  testatrix  to  trustees  in  trust  for  K.  for 
life,  with  the  remainder  as  she  should  ap- 
point, and  in  default  of  such  appointment 
the  trustees  should  transfer  and  assign  the 
persona]  estate  to  such  persons  as  would  be 
the  "personal  representatlye'*  of  K.,  means 
the  next  of  kin,  and  not  his  executor  or  ad- 
ministrator. Baines  y.  Ottey,  1  Mylne  A 
K.  465,  469. 

Next  of  kin  are  not  "personal  represen- 
tatiyea,*'  and  cannot  come  as  such  into  court 
representing  the  ancestor.  If  they  were  per- 
mitted so  to  do,  it  is  conceiyed  that  much 
inconyenience  would  result  from  it;  more, 
probably,  than  can  well  be  foreseen.  There 
are  many  instances,  it  is  true.  In  which  the 
next  of  kin,  as  such,  come  into  court  pur- 
suing their  rights  against  administrators 
calling  them  to  account  or  seeking  a  distribu- 
tiye  share  of  the  estate  of  the  intestate,  but 
their  right  to  do  so  rests  upon  yery  plain 
principles.  The  administrator  in  such  cases 
is  accountable  to  them,  and  to  them  only. 
But  they  haye  no  right  to  sue  to  get  in  their 
hands  the  moneys  of  the  estate,  not  from  the 
administrator,  but  from  some  third  person  in 
whose  hands  the  property  happens  to  be, 
not  for  the  purpose  of  paying  debts,  but  for 
appropriating  it  directly  to  their  own  use. 
Shayer  y.  Shayer,  1  N.  J.  Bq.  (Saxt)  437,  489. 

A  testator  gaye  to  each  of  his  sons  four- 
fifths  of  his  share  deyised  absolutely,  the  in- 
come and  interest  of  the  one-fifth  to  be  paid 
each  during  life,  and  upon  the  death  of  a  son 
the  share  "shall  be  distributed  or  go  to  his 
personal  representatiyes  who  would  be  enti- 
tled to  his  personal  estate  according  to  law." 
One  of  the  sons  died*  leaylng  a  widow  but 


no  issue.  He  bequeathed  all  his  estate  to  her. 
Held,  that  the  "personal  representatives"  of 
the  son  were  his  next  of  kin.  Dayies  y.  Da- 
yles,  11  Aa  500,  503,  55  Conn.  819. 

Where  testatrix  deyised  her  estate  to  her 
husband  and  children,  proyiding  that  the 
executors  should  retain  out  of  the  share  of 
each  child  one-tenth  part  thereof,  which 
should  be  inyested  for  the  benefit  of  such  ben- 
eficiary, to  whom  all  interest  should  be  paid 
during  the  life  of  the  beneficiary,  and  that, 
as  each  child  died,  hlB  or  her  retained  part 
should  be  paid  to  his  or  her  personal  repre- 
sentatiyes, the  words  "personal  representa- 
tiyes" meant  the  executor  or  administrator 
of  a  deceased  beneficiary,  and  not  the  bene- 
ficiary's next  of  kin.  Lyon  y.  Fidelity  Bank, 
88  S.  B.  251,  128  N.  C  76. 

The  words  "personal  representatiyes," 
used  in  the  statute  respecting  the  foreclosure 
of  mortgages  by  adyertisement,  means  exec- 
utors or  administrators,  and  not  heirs  or  dey- 
Isees.  Anderson  y.  Austin  (N.  Y.)  84  Barb. 
819,  82L 

Beeeirev  «r  trustee  in  taaohnmmr. 

The  words  "personal  representatiyes,**  as 
used  in  Pub.  Acts  1895,  c.  212,  proyiding  that 
all  conditional  sales  of  personal  property 
which  shall  not  be  made  in  conformity^  with 
the  proylsions  of  a  statute  relating  to  the  re- 
cording of  contracts  for  the  sale  of  personal 
property  shall  be  held  to  be  absolute  sales, 
except  as  between  the  yendor  and  the  yendee 
or  their  "personal  representatiyes,'*  include, 
in  addition  to  executors  and  administrators, 
at  least  trustees  in  insolyency  and  receiyers. 
In  re  Wilcox  ft  Howe  Ga,  89  AtL  163,  166, 
70  Conn.  220. 

SnrrlylaK  partner. 

The  "personal  representatlye'*  of  a  de- 
cedent is  defined  in  the  probate  practice  act, 
S  533,  as  "the  duly  qualified  and  acting  exec- 
utor, administrator  with  the  will  annexed  ol 
the  estate  of  the  decedent."  This  languagi 
cannot  by  any  Just  construction  include  a  sur- 
yiying  partner.  Erueger  y.  Speith,  20  Pac. 
664,  667,  8  Mont  482,  8  L.  R.  A.  291. 

Widow  and  eUldren. 

The  terms  "legal  representatlye"  and 
"personal  representatlye,"  in  their  commonly 
accepted  sense,  mean  adminlsti'ator  or  exec- 
utor, but  this  is  not  the  only  definition;  they 
may  mean  heirs,  next  of  kin,  or  descendants, 
and  sometimes  assignor  or  grantee.  The 
sense  in  which  the  term  is  to  be  understood 
depends  somewhat  on  the  intention  of  the 
party  using  it,  and  is  to  be  gathered,  not  al- 
ways from  the  instrument  itself,  but  from 
the  surrounding  circumstances;  and  so  it  is 
held  that  where  the  aged  and  heayily  indebt- 
ed father  of  a  family,  dependent  on  him  for 
support,  takes  a  life  insurance  policy  pay- 
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ablQ  to  his  "legal  representatiyes/'  it  Is  pay- 
able to  his  widow  and  cbildren,  as  it  will  be 
presumed  that,  under  the  circumstances,  he 
intended  to  describe  them  by  that  term,  rath- 
er than  his  executors  or  administrators. 
Griswold  y.  Sawyer,  26  N.  E.  464,  465,  125 
N.  Y.  411  (reyersing  8  N.  T.  Supp.  517,  56 
Ilun.  12). 

The  term  ''personal  representatives,"  in  an 
Illinois  statute  giying  an  action  for  wrong- 
ful death  to  the  personal  representative  of 
deceased,  means  the  executor  or  administra- 
tor, and  therefore  the  decedent's  widow  can- 
not sue  in  her  own  name,  although  she  is  the 
sole  beneficiary  of  the  amount  which  may  be 
recovered.  Hagen  y.  Kean  (U.  S.)  11  Fed. 
Cas.  154. 

Under  a  statute  providing  that,  where 
any  suit  is  defended  by  the  personal  represen- 
tative of  a  deceased  person,  the  opposite  party 
shall  not  be  admitted  to  testify  In  his  own 
favor  as  to  transactions  or  communications 
with  such  deceased  person,  it  is  held  that  a 
widow  acting  as  executrix  de  son  tort  of  her 
husband  is  his  "personal  representative" 
within  the  meaning  of  the  act  Johnson  y. 
Champion,  15  S.  E.  15,  16,  88  Qa.  527. 

PERSONAI.  RIGHT. 

"Personal  rights"  are  not  rights  of  pov 
son.  The  latter  are  physical,  and  the  former 
are  relative  in  general,  and  embrace  all  of 
the  rights  any  person  may  have,  and  all  the 
wrongs  he  may  suffer.  The  right  of  a  wife 
to  the  society  of  her  husband  is  a  personal 
right,  for  the  deprivation  of  which  she  may 
maintain  an  action  under  the  statutes  of  Ohio 
giving  her  a  right  of  action  for  all  violations 
of  her  personal  rights.  Duffles  v.  Duffies,  45 
N.  W.  522,  524,  76  Wis.  374,  8  L.  R.  A.  420, 
20  Am.  St  Rep.  79. 

PERSONAIi  SAFETY. 

"Personal  safety,'*  as  used  In  an  instruc- 
tion that,  if  defendant  has  good  reason  to  be- 
lieve that  his  personal  safety  can  be  secured 
in  no  other  way,  he  need  not  wait  to  be  as- 
saulted, but  may  secure  himself  from  immi- 
nent danger  even  by  killing  his  adversary,  if 
necessary,  tells  the  jury  that  any  sort  of  in- 
Jury  would  Justify  the  taking  of  human  life, 
and  does  not  necessarily  indicate  the  class  of 
injuries,  the  danger  and  fear  of  which  alone 
will  justify,  and  its  use  is  erroneous.  People 
V.  Howard,  44  Pac  464,  466,  112  Cal.  135. 

PERSONAIi  SEOnRITT. 

At  common  law  the  right  of  *^r8onal 
security**  consists  in  a  person's  legal  and  un- 
interrupted enjoyment  of  his  life,  his  limbs, 
his  body,  his  health,  and  his  reputation.  San- 
derson v.  Hunt,  76  S.  W.  179,  25  Ky.  Law 
Rep.  626. 


"Personal  security*'  means  a  security  not 
on  property.  Merrill  v.  National  Bank,  19 
Sup.  Ct  360,  871, 173  U.  S.  131,  43  L.  Ed.  640. 

The  term  "personal  security,"  as  used  In 
Act  Ck)ng.  June  3, 1864, 13  Stat  101,  Brightly, 
Supp.  p.  58,  §  8,  empowering  national  banks 
to  "exercise  under  this  act  all  such  incident- 
al powers  as  shall  be  necessary  to  carry  on 
the  business  of  banking  ^  ^  ^  by  loaning 
money  on  personal  security,"  means  the  se- 
curity of  personal  property.  Third  Nat  Bank 
y.  Boyd,  44  Md.  47,  53,  22  Am.  Rep.  35. 

The  words  "loan  on  personal  security"  in 
the  national  banking  act  are  used  In  contra- 
distinction to  real  estate  security.  National 
banks  are  not  therefore  confined,  in  the  tak- 
ing of  security  for  discounts  and  loans,  to  the 
security  offered  by  the  names  of  Indorsers 
or  personal  sureties,  but  may  take  a  pledge  of 
bonds,  choses  in  action,  bills  of  lading,  or 
other  personal  chattels  for  the  money  loaned. 
Pittsburgh  Locomotive  &  Car  Works  v.  State 
Nat  Bank  of  Keokuk  (U.  S.)  19  Fed.  Cas.  785, 
786. 

U.  S.  Rev.  St  I  5136,  d.  7  [U.  S.  Comp. 
St  1901,  p.  3455],  authorizes  every  national 
bank  to  carry  on  a  banking  business  by  dis- 
counting and  negotiating  promissory  notes, 
etc.,  and  "by  loaning  money  on  personal  se- 
curity." Held,  that  the  words  "by  loaning 
money  on  personal  security"  should  be  con- 
strued to  Include  all  powers  Incidental  to  the 
business,  other  than  those  mentioned  in  the 
words  "by  discounting  and  negotiating  prom- 
issory notes."  The  words  include  the  making 
of  a  loan  on  the  personal  obligation  of  the 
borrower,  with  a  warehouse  receipt  as  collat- 
eral security  thereto.  A  bank  is  not  to  be 
limited,  when  taking  security  for  discounts 
and  loans,  to  the  personal  undertaking  of  the 
borrower,  or  to  the  security  afforded  by  the 
names  of  indorsers  or  personal  sureties,  but 
may  take  a  pledge  of  bonds,  choses  In  action, 
stock  of  a  corporation,  bills  of  lading,  and 
other  personal  chattels.  Cleveland  v.  Shoe- 
man,  40  Ohio  St  176,  181. 

"Personal  securities,*'  as  used  in  the 
charter  of  a  corporation  authorizing  the  trus- 
tees of  the  company  to  invest  the  premiums 
and  profits  in  government  or  public  stock  of 
the  United  States  or  of  any  state,  or  in  the 
stock  of  any  incorporated  city,  or  in  such 
real  or  personal  securities  as  they  may  deem 
proper,  should  be  construed  to  include  bills  of 
exchange.  Gee  v.  Alabama  Life  Ins.  St  Trust 
Co.,  13  Ala.  579,  583. 

"Personal  security"  means  a  bill  of  ex- 
change, promissory  note,  draft  and  any  other 
kind  and  description  of  personal  paper  which 
is  used  in  the  transaction  of  the  business  of 
the  country,  and  is  so  used  In  a  statute  au- 
thorizing a  board  of  directors  or  trustees  of 
a  bank  to  invest  one-half  of  the  deposits  on 
"personal  security."  Colorado  Sav.  Bank  y. 
Evans,  56  Pac  981,  984^  12  Colo.  App.  834. 
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PER80NAI.  SERVANT. 

See  "Domestic  Seryanta — Domestics.'* 

PERSONAI.   SERVICE. 

The  term  **p€r8onal  service"  has  a  fixed 
and  definite  meaning  In  law.  It  Is  service 
by  delivery  of  the  writ  to  the  defendant  per- 
sonally. Other  modes  of  service  may  be  given 
the  force  of  such  service  by  legislative  enact- 
ment, but  the  use  of  the  words  **personal  serv- 
ice," unqualliiedly,  In  a  statute,  means  actual 
service  by  delivering  to  the  person  and  not 
to  a  proxy.  First  Nat  Bank  of  Casselton  t. 
Holmes  (N.  D.)  M  N.  W.  764,  765. 

It  seems  that  "personal  service'*  ordinar- 
ily means  service  upon  the  defendant  per- 
sonally, and  does  not  Include  service  by  leav- 
ing a  notice  at  his  last  and  usual  place  of 
abode.  And  as  used  In  the  bankruptcy  act, 
and  the  rule  of  the  Supreme  Court  entitled 
"Order  to  Show  Cause  on  Creditor's  Petition," 
directing  that  a  copy  of  the  petition  shall  be 
served  on  the  defendant  personally,  or  by 
leaving  the  same  at  his  last  and  usual  place 
of  abode,  service  by  leaving  a  copy  of  the  peti- 
tion with  the  clerk  of  the  hotel  of  which  the 
bankrupt  was  proprietor,  and  where  he  usual- 
ly resided,  was  sufficient  personal  service, 
within  the  terms  of  such  act,  though  the 
bankrupt  was  absent  In  another  town,  sick 
and  unconscious.  In  re  Rlsteen  (U  S.)  122 
Fed.  732,  733. 

Personal  service  Is  the  delivery  of  an 
original  writ,  notice,  or  other  paper,  oi  a  copy 
thereof,  with  original  Information  as  to  the 
contents,  to  the  person  affected  by  th'e  service. 
Under  Rev.  St  1878,  S  2184,  providing  that 
a  notice  to  terminate  a  tenancy  by  sufferance 
shall  be  served  by  delivering  the  same  to  the 
tenant  or  to  some  person  of  proper  age  re- 
siding on  the  premises,  etc.,  an  allegation 
that  such  notice  was  served  on  defendant  per- 
sonally Is  sufficient  Minard  v.  Burtls,  83 
Wla  267,  270,  53  N.  W.  509. 

In  Rev.  St  1858,  authorizing  an  entry  of 
Judgment  by  the  clerk  only  on  filing  proof  of 
personal  service,  "personal  service"  means 
that  a  copy  must  be  delivered  to  the  defend- 
ant personally,  and  not  left  at  his  place  of 
abode.    Moyer  v.  Cook,  1?  Wis.  335,  336. 

"Personal  service,"  as  used  In  a  statute 
requiring  personal  service  of  a  notice  by  In- 
surer to  Insured,  meant  the  actual  delivery  In 
some  way  of  the  notice  to  the  Insured.  Mc- 
Kenna  v.  State  Ins.  Co..  35  N.  W.  519,  520, 
73  Iowa,  453. 

The  term  ••personal  service,"  In  a  statute 
authorizing  the  notary  to  forward  notice  of 
dishonor  of  negotiable  paper  to  the  Indorser 
In  certain  Instances,  and  to  personally  serve 
the  same  on  the  Indorser  in  other  Instances, 
does  not  mean  to  actually  deliver  the  notice 
to  the  person  of  the  indorser  in  all  cases,  but 


includes  a  service  by  leaving  it  at  his  resi- 
dence or  place  of  business.  It  Is  used  In  con- 
tradistinction to  "service  by  mall."  Westfall 
T.  Farwell,  13  Wis.  504,  512. 

The  words  ••personal  service"  In  Rev.  St 
1868,  a  12,  §  6,  were  said  In  Westfall  v.  Far- 
well,  18  Wis.  504,  to  be  designed  to  Include 
service  by  leaving  a  notice  at  the  indorser's 
residence  or  place  oT  business,  as  well  as  by 
actual  delivery  to  him,  and  that  they  were 
used  in  contradistinction  to  ''service  by  mall." 
Adams  v.  Wright,  14  Wis.  408,  442-^9. 

The  phrase  "personal  service"  must  have 
the  same  meaning  In  all  cases  where  such 
service  Is  made.  There  cannot  be  one  rule 
of  construction  where  property  has  been  at- 
tached, and  another  rule  where  the  suit  is 
Instituted  to  settle  a  nonresident's  claim  to 
real  property  within  the  state,  or  for  the 
purpose  of  foreclosing  his  equity  of  redemp- 
tion in  real  estate  situated  therein.  The 
phrase  has  a  clear  meaning,  and,  when  em- 
ployed to  designate  the  manner  of  service 
without  the  state.  It  should  have  the  same 
significance  as  when  used  to  prescribe  the 
mode  of  service  within  the  state.  Where, 
in  an  attachment  action,  the  summons  and 
complaint  mailed  to  the  defendant  were 
taken  from  the  post  office  by  her  husband 
and  delivered  to  her  in  a  sealed  envelope, 
there  was  no  "personal  service"  within  the 
meaning  of  the  statute  permitting  personal 
service  without  the  state  as  a  substitute  for 
publication  and  deposit  in  the  post  office. 
The  sealed  envelope  might  with  no  differ- 
ent effect  upon  defendant's  rights,  have  been 
handed  to  her  by  a  letter  carrier  or  by  some 
one  at  the  post  office.  Rhode  Island  Hospi- 
tal Trust  Co.  y.  Eeeney,  48  N.  W.  841,  1  N. 
D.  411. 

Substituted  service  of  a  summons  is  not 
a  sufficient  compliance  with  Code,  S  638,  re- 
quiring personal  service  of  the  summons 
made  upon  a  defendant  against  whose  prop- 
erty a  writ  of  attachment  has  been  granted 
within  80  days  from  the  granting  thereof,  or 
that  service  by  publication  must  be  com- 
menced before  the  expiration  of  the  same 
time,  as  the  three  modes  of  service  are 
equally  well  known  to  the  Code,  and  the  ex- 
press mention  of  the  two  and  the  omission 
of  all  reference  to  the  other  leads  to  the  in- 
ference that  the  Legislature  Intended  to  ex- 
clude the  mode  not  named.  Bogart  y.  Swe- 
zey  (N.  T.)  26  Hun,  463,  464. 

PERSONAIi    SERVICES. 

"Personal  services,"  as  used  in  St  1848, 
c.  72,  giving  lumbermen  a  lien  for  their  per- 
sonal services,  does  not  include  the  use  of 
teams  and  their  needful  apparatus.  Coburn 
y.  Kerswell,  35  Me.  126,  128. 

•'Personal  services,"  as  used  In  Gen.  St 
c  125,  §  14,  giving  lumbermen  a  lien  for  per- 
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sonal  services,  includes  work  accomplished 
by  the  lumberer's  own  exertions,  aided  by 
the  use  of  the  articles  of  his  own  property 
that  are  essential  to  the  services  rendered. 
Hal«  V.  Brown,  59  N.  H.  551,  558,  47  Am. 
Rep.  224. 

"Personal  services,**  as  used  in  Gen.  St 
1878,  c  8,  S  172,  providing  that  the  county 
treasurer  shall  receive  certain  percentages 
for  his  services,  provided  that  he  shall  not 
receive  more  than  a  certain  amount  for  his 
personal  services  In  any  one  year,  include  all 
the  labor  of  performing  the  duties  of  treas- 
urer, and  receiving,  collecting,  and  disburs- 
ing, whether  such  labor  be  performed  by 
the  treasurer  himself  or  by  a  deputy  or  clerk, 
and  all  expenses  incidental  to  such  perform- 
ances, save  those  of  which  the  statute  lape- 
dflcally  directs  the  allowance.  Yost  v.  Scott 
County  Com*rs,  25  Minn.  366,  867. 

''Personal  services,"  as  used  in  a  statute 
providing  that  no  person  summoned  as  trus- 
tee should  be  charged  as  such  on  account  of 
the  "personal  services  or  earnings"  of  the 
wife  of  the  debtor  at  any  time,  or  on  ac- 
count of  any  labor  performed  by  the  debtor 
or  any  of  his  family  after  the  service  of  the 
process,  means  something  more  than  the 
term  "labor,"  which  has  been  construed  as 
confined  to  services  where  physical  toil  was 
the  main  ingredient,  although  directed  and 
made  more  valuable  by  mechanical  skill. 
Her  personal  services  and  earnings  may  be 
as  well  for  works  of  skill  and  science  as  for 
mere  physical  toil  They  are  exempt,  no 
matter  how  earned.  Hoyt  t.  White,  46  N. 
H.  45,  48. 

'Tersonal  services,"  within  the  meaning 
of  a  statute  exempting  the  earnings  f6r  per- 
sonal services  from  execution.  Includes  the 
services  of  physicians  or  other  professional 
men.    McCoy  v.  Cornell,  40  Iowa,  457,  458. 

A  school-teacher  Is  neither  a  laborer, 
clerk,  servant,  nurse,  nor  other  person  with- 
in the  meaning  of  the  statute  providing  that 
in  all  cases  within  the  jurisdiction  of  a  Jus- 
tioe  of  the  peace,  where  any  action  is  brought 
by  any  laborer,  derk,  servant,  nurse,  or 
other  person  f6r  compensation  claimed  due 
for  personal  services  performed,  the  plain- 
tiff. If  successful,  shall  be  entitled  to  recov- 
er, as  part  of  the  costs,  a  Judgment  against 
the  defendant  for  an  attorney's  fee.  School 
Dist  No.  94  T.  GauUer,  78  Pac.  954,  957,  IS 
OkL  194. 

PEBSONAIi  SERVITUDB. 

"Personal  servitudes,"  as  the  term  Is 
used  in  the  Spanish  law,  includes  use,  usu- 
fruct, and  habitation.  Mulford  v.  Le  Franc, 
26  Cal.  88,  102. 

"Personal  servitudes"  are  those  attach- 
ed to  the  person  for  whose  benefit  they  are 


established,  and  terminate  with  his  life. 
This  kind  of  servitude  is  of  three  sorts — 
usufruct,  use,  and  habitatioa.  Civ.  Code  La. 
1900,  art  646. 

PEB80NAI.  STATUTE. 

A  **per8onal  statute"  Is  one  which  fol- 
lows and  governs  the  party  subject  to  it, 
wherever  he  goes,  as  distinguished  from  a 
"real  statute,"  which  is  one  regulating  prop- 
erty within  the  state  where  it  is  in  force. 
Bank  of  Columbia  v.  Walker,  82  Tenn.  (14 
Lea)  299,  808. 

••According  to  ttie  Jurists  of  Holland 
and  France,  a  'personal  statute*  Is  that 
which  follows  and  governs  the  party  subject 
to  it,  wherever  he  goes.  The  'real  statute' 
controls  things,  and  does  not  extend  beyond 
the  limits  of  the  country  from  which  it  de- 
rives its  authority.  The  personal  statutes 
of  one  country  control  the  personal  statutes 
of  another  country  into  which  a  party  ones 
governed  by  the  former,  or  who  may  contract 
under  it,  should  remove ;  but  it  is  subject  to 
a  real  statute  of  the  place  where  the  person 
subject  to  the  personal  statute  should  fix 
himself,  or  where  the  property  on  which  the 
contest  arises  may  be  situated.  Bartolus, 
who  was  one  of  the  first  of  whom  this  sub- 
ject was  examined,  and  the  most  distin- 
guished Jurist  of  his  day,  established  as  a 
rule  that,  whenever  the  statute  commenced 
by  treating  of  persons,  it  was  a  personal 
one^  but  if  it  began  by  disposing  of  things,  it 
was  real.  So  that,  if  a  law  was  written 
thus,  'The  estate  of  the  deceased  shall  be  In- 
herited by  the  eldest  son,'  the  statute  was 
real ;  but  if  it  said,  'The  eldest  son  shall  in- 
herit the  estate,'  it  was  personal  This  dis- 
tinction, though  purely  verbal  and  most  un- 
satisfactory, was  followed  for  a  long  time, 
and  sanctioned  by  many  whose  names  are 
illustrious  in  the  annals  of  Jurisprudence, 
but  was  ultimately  discarded  by  all  Voet 
has  two  definitions:  One  that  a  real  stat- 
ute is  that  which  affects  principally  things, 
though  it  also  relates  to  persons;  and  the 
other,  that  a  personal  statute  is  tliat  which 
affects  principally  persons,  though  it  treats 
also  of  things."  Saul  v.  His  Creditors  (La.) 
5  Mart  (N.  S.)  569,  591, 16  Am.  Dec.  212. 

PEB80NAI.  TAX. 

**A  personal  tax  Is  the  burden  Imposed 
by  the  government  on  its  own  citizens  for 
the  benefits  which  that  government  affords 
by  its  protection  and  its  laws."  Potter  v. 
Ross,  23  N.  J.  Law  (3  Zab.)  517,  520;  Ja<± 
v.  Walker  (U.  S.)  79  Fed.  138,  141. 

The  term  "personal  tax"  Is  intended  to 
include  all  taxes,  including  those  due  fran 
corporations,  except  only  taxes  oh  real  es- 
tate as  such.  Bates'  Ann.  St  Ohio  1904^  I 
2860. 
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PER8ONAI1  THINOS. 

See  'rrhlngs  PersonaL" 

PERSONAI.  TORT. 

Torts  may  be  divided  Into  two  general 
classes,  the  first  designated  as  "property 
torts,"  embracing  all  Injuries  and  damages 
to  property,  real  and  personal;  the  second 
known  as  ''personal  torts,"  including  all  in- 
juries to  the  person,  whether  to  reputation, 
feelings,  or  to  the  body.  But  a  tort  which  is 
not  an  Injury  to  property  is  a  personal  tort, 
and  is  not  assignable  unless  specially  au- 
thorized by  statute.  A  right  of  action 
against  a  sheriff  to  recoyer  damages  for  a 
seizure  under  execution  against  property  is 
for  a  personal  tort,  and  not  assignable. 
Mumford  t.  Wright,  12  Oola  App.  214,  217, 
55  Pac.  744,  74G. 

PERSONAI.    TRANSACTION. 

It  is  impossible  to  define  what,  under 
all  circumstances,  will  constitute  a  "person- 
al transaction"  under  Code,  S  3639,  providing 
that  "no  party  to  any  action  or  proceeding 
shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  or  communication 
between  such  witness  and  a  person  at  the 
conunencement  of  such  examination  de- 
ceased ^  •  •  against  the  administrator 
of  such  deceased  person/'  etc.  The  ques- 
tion is  to  be  determined  largely  by  the  facts 
peculiar  to  each  case  presented.  We  have 
held  that  one  cannot  testify  as  to  facts 
touching  the  amount  and  character  of  work 
done  for  one  since  deceased,  and  as  to  other 
facts  which  tend  to  establish  an  implied  con- 
tract Peck  V.  McKean,  45  Iowa,  18.  Later 
we  held  that  the  statute  did  not  exclude 
proof  of  facts  from  which  by  inference  other 
facts  may  be  found.  McElhenny  t.  Hen- 
dricks, 82  Iowa,  657,  48  N.  W.  1056.  In  the 
case  of  Dysart  v.  Furrow,  57  N.  W.  644,  645, 
90  Iowa,  59,  we  said  that  personal  transac- 
tions and  communications,  as  contemplated 
by  the  statute,  are  transactions  and  com- 
munications between  the  parties  of  which 
both  must  have  had  personal  knowledge. 
Under  this  statute,  the  plaintiff  in  an  action 
for  services  rendered  a  deceased  person  can- 
not testify  for  what  purpose  a  check  was 
given  him  by  deceased,  where  the  check  is 
indorsed  by  him  and  recites  the  purpose  for 
which  it  was  given.  In  an  action  against 
an  administrator  for  services  rendered  de- 
ceased, plaintiff  cannot  testify  that  words 
written  on  a  check  given  by  deceased  and 
indorsed  by  him  were  not  there  at  the  time 
the  check  was  delivered  to  him,  it  being  in 
regard  to  a  i)er8onal  transaction  within  the 
statute.  In  re  Brown's  Estate,  60  N.  W.  659, 
662,  92  Iowa,  879 ;   Gole  v.  Marsh,  Id. 

A  "personal  transaction,"  as  the  term- 
was  used  in  the  statute,  meant  the  doing  or 


performing  of  some  business  between  par- 
ties, or  the  management  of  any  affair.  To 
be  a  personal  transaction  in  such  a  case,  the 
matter  testified  about  must  have  involved 
some  act  by  or  between  two  parties,  or  some 
act  by  one  party  for  the  benefit  or  detriment 
of  another,  and  in  which  said  other  was  in 
some  way  interested.  Thus,  if  the  wit- 
ness is  not  asked  to  testify  as  to  any  trans- 
action had  with  the  decedent,  but  only  states 
what  she  saw  and  the  conversation  she 
heard  between  the  deceased  and  others,  it 
cannot  be  said  that  her  testimony  was  in- 
competent under  the  section.  Denning  t. 
Butcher,  59  N.  W.  69,  71,  91  Iowa,  425. 

The  words  ••personal  transaction,"  in 
that  provision  of  the  Code  (sections  36,  39) 
relating  to  evidence  on  the  part  of  the  plain- 
tiff, in  a  suit  to  establish  a  claim  against  an 
estate,  aa  to  communications  or  transactions 
between  himself  and  deceased,  was  used  in 
the  sense  of  some  business  or  negotiation 
Martin  t.  Shannon,  60  N.  W.  645,  92  Iowa, 
374. 

The  ter^n  ••personal  transaction,"  as 
used  in  the  statute  declaring  that  a  witness 
shall  be  Incompetent  to  testify  to  a  personal 
transaction  with  a  deceased  person,  means 
transactions  and  communications  between 
the  parties  of  which  both  must  have  had 
personal  knowledge;  that  is,  the  doing  or 
performing  of  some  business  between  par- 
ties, or  the  management  of  any  affair.  The 
term  does  not  exclude  the  witness  from  tes- 
tifying to  matters  touching  the  deceased, 
knowledge  of  which  he  acquired  from  ob- 
servation alone.  In  re  Brown's  Estate,  60 
N.  W.  659,  662,  92  Iowa,  879. 

As  used  in  Code,  S  899,  rendering  incom- 
petent the  testimony  of  any  party  to  or  per- 
son interested  in  an  action,  as  to  any  personal 
transaction  with  a  deceased  person,  the  term 
••persona!  transaction"  does  not  mean  private 
transaction,  and  the  fact  that  the  party 
against  whom  the  testimony  is  offered  was 
present  at  the  interview,  and  is  living  and 
might  be  examined  at  the  trial,  does  not  au- 
thorize a  party  to  the  action,  or  one  who  is 
interested  in  the  event  thereof,  to  testify  as 
to  what  was  said  to  him  by  the  testator  at 
such  interview.  Howell  v.  Taylor  (N.  Y.)  11 
Hun,  214,  215  (quoted  in  Bjerec  v.  Smith,  66^ 
N.  T.  Supp.  968,  970,  55  App.  Div.  405). 

"x'ersonal  transaction,"  as  used  in  a 
statute  rendering  a  witness  Incompetent  to- 
testify  as  to  personal  transactions  with  de- 
cedent, means  not  only  conversations  had 
with  decedent  in  reference  to  the  matter  in 
issue,  but  also  conversations  between  dece- 
dent and  another  person  in  the  presence  of 
witness  and  overheard  by  witness.  Robin- 
son V.  James,  29  W.  Ya.  224,  285,  11  S.  B. 
920,  925. 

In  an  action  by  the  executor  of  a  wife's 
estate  against  the  executor  of  the  husband'a 
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estate,  a  witness  who  was  a  beneficiary  of 
botb,  but  wbose  precise  Interest  In  the  estate 
of  plalntliTs  decedent  did  not  appear,  was 
incompetent  as  a  witness  under  Code  Civ. 
Proc.  §  829,  relating  to  testimony  as  to  per- 
sonal transactions  or  communications  with 
one  deceased.  Farrar  v.  Farmers'  Loan  A 
Trust  Co.,  83  N.  Y.  Supp.  172,  173,  85  App. 
Div.  367. 

The  term  "personal  transaction"  de- 
scribes the  whole  of  the  negotiation  or 
treaty,  between  the  original  parties  to  It, 
out  of  which  the  cause  of  action  arose. 
Cheatham  y.  Bobbitt,  24  S.  B.  13,  14,  118  N. 
C.  843. 

PER80NAI.  WARRANTY. 

"Personal  warranty"  is  that  which  takes 
place  in  personal  actions;  it  arises  from  the 
obligation  which  one  has  contracted  to  pay 
the  whole  or  part  of  a  debt  due  by  another  to 
a  third  person.  Flanders  v.  Seelye,  105  U. 
S.  718.  726,  26  L.  BO.  1217  (citing  Code  Prac 
La.  art  382).  See,  also,  Hardy  ▼•  Pecot,  28 
South.  936,  037,  104  La.  136.      • 

PERSONAI.  WRONG. 

See  "Personal  Injury.* 

PERSONAIiIiT. 

I,n  2  Rev.  St  p.  8,  (  8,  giving  remedy  by 
a  statute  to  any  creditor  having  a  demand 
against  a  nonresident  debtor  personally, 
whether  liquidated  or  not,  arising  on  contract 
or  on  a  Judgment  rendered  within  this  state, 
the  word  "personally"  was  used  to  distin- 
guish from  demands  which  were  against 
debtors  in  a  representative  capacity,  as  ex- 
ecutors and  administrators.  In  re  Hurd  (N. 
Y.)  9  Wend.  405.  It  had  no  reference  to  the 
state  or  condition  of  the  demand  itself ;  that 
is,  whether  it  be  a  debt  due  or  to  become  due 
in  simple  contract,  in  bond,  or  in  Judgment 
Oakley  v.  Aspinwall,  4  N.  Y.  Super.  Ct  (2 
Sandf.)  7,  19. 

PERSONALLY  APPEARED 

"Personally  appeare^f"  as  used  in  an  af- 
fidavit, means  that  the  signer  appeared  be- 
fore the  notary  administering  the  oath. 
Clement  v.  Bullens,  34  N.  B.  173,  159  Mass. 
193. 

The  term  "personally  appeared,"  in  an 
acknowledgment  which  states  that  the  per- 
son named  therein  as  acknowledging  the 
Instrument  in  question  personally  appeared 
before  the  officer  taking  it,  is  a  substantial 
compliance  with  the  statute  requiring  the 
certificate  to  state  that  such  person  is  per^ 
sonally  known  to  such  officer.  Warder  t. 
Henry,  23  S.  W.  776,  117  Mo.  530. 

The  word  "personally,"  in  a  certificate  of 
a  Justice  of  the  peace  that  plaintiff  person- 


ally appeared  and  acknowledged  said  instru- 
ment, implies,  in  the  absence  of  any  oppos- 
ing evidence,  that  the  instrument  was  signed 
in  the  presence  of  the  Justice  of  the  peace  as 
required  by  statute.  Campbell  r.  Inhabi- 
Unts  of  Upton,  113  Mass.  67,  71. 

PERSONALLY   KNOWN. 

"Personally  known,"  as  used  in  an  offi- 
cer's certification  to  an  acknowledgment,  is 
equivalent  to  "personally  acquainted  veith," 
and  means  a  knowledge  independent  and 
complete  in  Itself,  and  existing  without  other 
information.  Kelly  v.  Calhoun,  95  U.  S.  710, 
713,  24  L.  Ed.  544. 

"Personally  known,**  as  used  In  an  Iowa 
statute  requiring  the  acknowledgment  of  a 
Justice  of  the  peace  to  state  that  the  party 
making  the  acknowledgment  was  personally 
known  by  him  to  be  the  identical  person 
named  in  the  instrument,  should  not  be  con- 
strued to  mean  a  familiar  knowledge  or  ac- 
quaintance, but  merely  to  be  satisfied  that 
he  is  the  person  named  therein,  and  such 
belief  may  be  gained  on  a  mere  introduction. 
Wyllis  V.  Haun,  47  Iowa,  614,  621. 

PERSONALLY  SERVED. 

Rev.  St  1858,  c  12,  |  5,  requiring  the 
notary  to  "personally  serve"  the  notice  upon 
indorsers,  etc.,  does  not  require  an  actual 
delivery  to  the  person  of  the  indorser  in  all 
cases,  but  includes  a  service  by  leaving  it 
at  his  residence  or  place  of  business.  West- 
fall  V.  Farwell,  13  Wis.  504,  509. 

Leaving  a  copy  of  the  paper  to  be  serv- 
ed with  the  person  to  be  served  is  one  meth- 
od of  personal  service,  and  another  method 
Is  by  reading  the  paper  to  the  person  served. 
Green  v.  State,  14  N.  W.  620,  56  Wis.  583. 

In  the  statute  providing  that,  when  the 
complaint  is  filed,  the  plaintiff  may  fix  the 
day  during  the  term  on  which  the  defendant 
shall  appear,  which  day,  when  so  fixed,  shall 
be  stated  in  the  summons  when  issued,  and 
the  action  shall  be  docketed  in  its  order,  and, 
if  summons  shall  be  "personally  served,"  10 
days  before  such  day,  or  publication  shall  be 
made  3  weeks,  30  days  before  such  day,  such 
action  shall  thereupon  stand  for  issue  and 
trial  at  such  term,  the  phrase  **personally 
served"  has  reference  to  personal  service, 
as  distinguished  from  publication,  and,  in 
this  sense,  service  by  copy  left  at  the  last 
and  usual  place  of  residence  is  personal  serv^ 
ice,  as  well  as  service  by  reading  to  the 
party.    Dunkle  v.  Elston,  71  Ind.  585,  589. 

PERSONALTY. 

See  "Personal  Property.** 

PERSONAM. 

See  "In  PersonauL** 


PBB80N8  VOTINa 


5367 


PERTENBNCIA 


PERSONS  VOTING. 

The  term  ''persons,"  in  a  statute  author- 
teing  the  issuance  of  county  bonds  when- 
ever a  majority  of  the  persons  voting  at  any 
election  vote  therefor,  though  broad  enouslh, 
when  standing  by  itself,  to  Include  infants 
and  adults,  males  and  females,  white  and 
colored,  dtiJEens  and  aliens,  is.  In  the  con- 
nection in  which  it  Ifl  used,  to  be  construed 
to  mean  the  electors  voting  at  such  election. 
Atchison,  T.  &  S.  F.  R.  Co.  T.  Jefferson 
€k)unty  Gom'rs,  17  Kan.  29,  39. 

PERSUADL 

The  word  "persuade,**  as  used  In  the 
pleadings  in  an  action  and  acted  on  by  the 
courts,  imports  an  initial,  active,  and  wrong- 
ful effort  Nash  v.  Douglass  (N.  T.)  12  Abb. 
Prac  (N.  S.)  187,  190. 

The  use  of  the  word  ''persuade*'  In  an 
affidavit  that  A.  was  about  to  persuade,  and 
trying  to  persuade,  two  of  B.*s  hired  negroes 
to  leave  his  place,  states  a  violation  of  Clay's 
Dig.  419,  S  5,  making  it  criminal  to  know- 
ingly aid  any  negro  or  other  slave  to  run 
away  or  depart  from  his  master's  service. 
To  "persuade"  a  slave  to  leave  is  to  ask  him 
to  depart,  for  by  the  term  "aid"  is  Compre- 
hended all  those  appliances  which  may  be 
resorted  to  to  induce  or  assist  a  slave  In 
running  away*  Crosby  t  Hawthorn,  25  Ala. 
221,  223. 

Within  a  statute  punishing  any  person 
who  shall  persuade  a  slave  to  leave  bis  mas- 
ter,  "persuade**  should  not  be  construed  to 
mean  "advise,"  so  that  the  mere  act  of  ad- 
vising a  slave  to  leave  his  master's  service 
with  the  Intent  that  he  might  enjoy  freedom 
would  constitute  an  offense.  "Advise"  has 
not  the  same  meaning  as  "persuade."  "Per- 
suade" embraces  within  its  meaning  more 
than  "advise,"  and  we  could  not  treat  it  as 
the  synonym  of  "advise"  without  dispensing 
with  what  the  word  clearly  implies  is  a  part 
of  the  offense.  Wilson  v.  State,  38  Ala.  411, 
414. 

The  word  "  'persuade'  has  been  constru- 
ed to  carry  a  persuatlon  into  effect"  Res- 
publica  V.  Ray  (Pa.)  3  Yeates,  66,  66. 

"Persuaded,"  aa  used  In  1  Smith's  Laws, 
p.  435,  providing  that  if  any  person  or  per- 
sons, knowingly  and  willfully,  shall  aid  or 
assist  any  enemies  at  open  war  with  this 
Btate,  etc.,  by  persuading  others  to  enlist  for 
that  purpose,  he  shall  be  adjudged  guilty  of 
high  treason,  means  to  succeed,  and  that 
there  must  be  an  actual  enlistment  of  the 
person  persuaded  in  order  to  bring  the  de- 
fendant within  the  intention  of  the  clause. 
Respublica  v.  Roberts  (Pa.)  1  Dall.  39,  1  L. 
Bd.27. 

The  expression  "persuaded  in  his  own 
mind"  la  equivalent  to  "satisfied,**  "convin- 


ced," and  does  not  Indicate  a  state  of  doubt 
or  conjecture.  Clark  v.  Balrd«  9  N.  Y.  (5 
Seld.)  183,  198. 

PERSUASION. 

See    "False    Persuasion";    "Fraudulent 
Persuasion." 

"Persuasion,"  as  used  In  Const  Bill  of 
Rights,  art  6,  providing  that  no  person  of 
any  religious  persuasion,  sect  or  denomina- 
tion shall  ever  be  compelled  to  pay  toward 
the  support  of  the  teacher  or  teachers  of  any 
sect  or  denomination,  means  "a  creed  or  be- 
lief, or  a  sect  or  party  adhering  to  a  creed  or 
system  of  opinions."  Hale  v.  Everett  53  N. 
H.  9,  62, 16  Am.  Rep.  82  (citing  Webst  Diet). 

The  word  "persuasion,"  as  used  in  a  will 
leaving  a  certain  sum  to  be  paid  quarterly 
to  the  minister  of  a  "Congregational  persua- 
sion," means  a  minister  of  a  Congregational 
denomination.  When  taken  separately  and 
independently,  there  Is  no  doubt  a  difference 
in  the  meaning  of  the  two  words;  but  used 
In  connection  with  a  denominational  name 
of  a  religious  sect  to  designate  that  sect  the 
two  terms  must  mean  the  same  thing.  If 
it  had  been  established  that  the  denomina- 
tion has  a  creed  Implied  in  the  term  "Con- 
gregational," then  the  term  "minister  of  the 
Congregational  denomination"  must  neces- 
sarily mean  one  who  holds  to  such  creed; 
and,  where  this  Is  not  shown,  then  the  word 
"persuasion"  cannot  refer  to  any  creed  of 
the  denomination,  for  none  belongs  to  it  and 
must  refer  to  what  distinguishes  the  denom- 
ination; that  Is,  their  belief  in  matters  of 
polity  and  discipline.  Attorney  General  v. 
Town  of  Dublin,  38  N.  H.  459,  543. 

The  use  of  the  word  "persuasion,"  in- 
stead of  "threats,"  In  the  separate  and  apart 
acknowledgment  of  the  wife  to  a  mortgage 
of  the  homestead.  Is  a  fatal  defect  and  ren- 
ders the  mortgage  a  nullity  as  a  conveyance 
of  title  to  the  lots.  Marx  v.  Threet  30  South. 
831,  832,  131  Ala.  340. 

PERTAIN. 

The  word  "pertain**  means  to  belong  or 
pertain,  whether  by  right  of  nature,  appoint- 
ment, or  custom;  to  relate,  as  things  per- 
taining to  life;  so  that  a  statute  exemptin;? 
property  "appertaining"  to  a  school  did  not 
necessarily  exempt  all  the  property  it  owned. 
but  only  such  as  was  used  for  the  purposes 
of  the  school.  People  v.  Board  of  Directors 
of  Chicago  Theological  Seminary,  61  N.  E. 
198,  199,  174  IlL  177. 

PERTENENCIA. 

"Pertenencia,"  as  used  In  relation  to  the 
quantity  of  land  which  the  discoverer  of  a 
new  mine  may  acquire  round  about  it  is  a 
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square  of  200  varas,  or  550  feet.  Castillero 
v.  United  States,  67  U.  S.  (2  Black)  17,  168, 
17  L.  Bd.  360. 


PERTINENT  HYPOTHESIS. 

"Pertinent  hypothesis/'  as  used  in  the 
law»  is  an  hypothesis  which,  if  sustained, 
would  logically  influence  the  issue.  Whita- 
ker  y.  State,  17  South.  456^  106  Ala.  80  (cit- 
ing 1  Whart  Bt.  i  20). 


PESSENDIDE. 

The  word  '^pessendide^  Is  Turkish  for 
'^warranted"  or  "approved."  Goats  ▼.  Shep- 
ard,  8  N.  Y.  Leg.  Oba.  40i,  40&. 


PETIT. 

"Petit* *  means  small,  minor,  inconsider- 
able; used  in  several  compounds,  and  some- 
times written  ^'petty."    Black,  Law  Diet 

PETIT  JUBY. 

A  petit  jury  Is  ordinarily  one  selected 
to  try  issues,  civil  and  criminal,  under  the 
direction  of  the  ordinary  process  of  the 
courts.  Moschell  v.  State,  22  AtL  60,  68,  58 
N.  J.  Law  (24  Vroom)  498. 

A  petit  Jury  is  a  body  of  men,  twelve  in 
number  in  the  superior  court,  and  six  in 
number  in  the  courts  of  Justices  of  the  peace, 
drawn  in  the  superior  court  by  lot  from  the 
Jurors  in  attendance  upon  the  Court  at  a  par- 
ticular session,  and  sworn  to  tty  and  deter- 
mine a  question  of  fftct;  but  in  a  Justice's 
court  the  Juiy  is  drawn  according  to  the 
mode  specially  provided  for  such  court  Bal- 
linger's  Ann.  Codes  &  St  Wash.  1897,  S  473a 

The  terms  "trial  Juror"  and  "trial  Jury- 
are  respectively  equivalent  to  the  terms  "pe- 
tit Juror"  and  "petit  Jury,"  as  used  in  the 
Constitution  and  laws  of  the  state.  Code 
Civ.  Ppoc  N.  Y.  1899,  S  8348,  subd.  19. 


PETIT  LABOEHT. 

As  felony,  see  "Felony.** 
As  trespass,  see  "Trespass.** 

At  common  law,  larceny  is  divided  into 
grand  and  petit  larceny,  the  former  being 
committed  when  the  goods  stolen  were  of  the 
value  of  more  than  12  pence,  and  the  latter 
when  the  value  of  the  goods  did  not  exceed 
that  sum.    Bx  parte  Bell,  19  Fla.  608^  612. 

"Petit  larceny"  is  defined  by  the  statute, 
Bums*  Rev.  St  1894,  S  2007,  as  the  felonious 
stealing,  taking,  and  carrying,  leading,  or 
driving  away  of  the  personal  goods  of  an- 
other, of  the  value  of  any  sum  less  than  $25. 


Bamhart  v.  State,  164  Ind.  177,  178.  56  N. 
B.  212,  213. 

Larceny  in  the  second  degree  is  petit 
larceny.  People  v.  Bighettl,  4  Pac  1185, 
1186,  66  Gal.  184. 

PETIT  MISDEMEAHOB. 

The  term  "petit  misdemeanor,**  as  used 
in  the  Constitution  declaring  that  in  all 
criminal  cases  except  in  petit  misdemeanors 
punishable  by  fine  not  exceeding  $3,  the 
right  of  trial  by  Jury  shall  remain  inviolate, 
is  synonymous  with  the  phrase  "trivial 
breaches  of  the  peace,"  as  used  in  the  stat- 
ute authorizing  Justices  of  the  peace  to  in- 
quire into,  and  in  a  summary  way  to  punish 
by  fine  not  exceeding  $3,  trivial  breaches  of 
the  peace.  SUte  v.  McCory  (Ind.)  2  Blackf. 
5,  6. 

PETITIO  PRINCIPII. 

"Petitio  principii"  is  •  supposition  of 
what  is  not  granted.  Case  upon  Statute  for 
Distribution  (Va.)  1  Wythe,  802,  809. 

PETITJON. 

See  "Supplemental  Petition.** 
Afiadavit  distinguished,  see  "Affidavit** 
As  process,  see  "Process." 

A  petition,  in*  common  phrase,  is  a  re- 
quest in  writing;  and  in  legal  language  de- 
scribes an  application  to  a  court  in  writing 
in  contradistinction  to  a  motion  which  may 
be  made  by  a  word  of  mouth.  Shaft  v.  Phoe- 
nix Mut  Life  Ins.  Co.,  67  N.  Y.  644,  647,  28 
Am.  Rep.  188;  Fenstermacher  v.  State,  26 
Pac.  142,  19  Or.  604;  Bergen  v.  Jones,  46 
ICass.  (4  Mete.)  871,  876. 

Petition,  under  Civ.  Code,  S  782,  subd.  86, 
embraces  an  answer  or  reply  in  which  a  coun- 
terclaim or  set-off  is  demanded.  Paducah 
Hotel  Co.  T.  Long,  17  S.  W.  863,  864,  92  Ky. 
278. 

A  "petition,*'  as  used  in  the  statute,  is 
generally  understood  to  mean  a  written  appli- 
cation addressed  to  the  court  or  Judge  pray- 
ing for  the  exercise  of  some  Judicial  pow^, 
or  to  a  public  officer,  requesting  the  perform- 
ance of  some  duty  imposed  on  him  by  law, 
or  the  exercise  of  some  discretion  with 
which  he  is  vested.  Lawrey  v.  Sterling,  69 
Pac.  460,  463,  41  Or.  618;  Bergen  v.  Jones,  46 
Mass.  (4  Mete.)  371. 

To  petition,  within  the  meaning  of  Ky. 
St  S  2554,  providing  for  local  option  elee- 
tions  upon  a  written  petition  signed  by  vot- 
ers of  the  territory  to  be  affected  equal  to 
25  per  cent  of  the  votes  cast  in  each  of  said 
precincts  at  the  last  preceding  general  elec^ 
tion,  is  simply  to  make  a  request  to  the 
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court  in  writing,  and  the  gist  of  the  statute 
is  that,  before  the  county  shall  be  subjected 
to  the  expense  of  such  an  election,  it  shall 
be  demonstrated  that  at  least  25  per  cent  of 
the  voters  of  the  county  desire  such  an  elec- 
tion; and  In  this  case  this  object  was  ac- 
complished quite  as  well  when  the -names  of 
the  petitioners  appeared  on  26  different  pa- 
pers of  the  same  Import  as  if  they  had  all 
been  attached  to  a  single  petition.  Smith  t« 
Patton,  45  S.  W.  459,  460,  103  Ky.  444. 

10  &  11  Vict  c.  102,  I  10,  enacting  that 
the  circuits  of  certain  commissioners  should 
be  abolished  on  a  certain  day,  and  that,  'If 
thereafter  any  insolrent  debtor  shall  petition'* 
the  court  for  relief,  the  court  may  refer  such 
petition  to  the  judge  of  a  county  court,  means 
'If  a  petition  is  presented";  and  where  an 
execution  creditor  petitions  the  court  for  the 
relief  of  insolvent  debtors  the  court  has 
power  to  make  the  order.  Regina  v.  Dow- 
ling,  8  Bl.  &  Bl.  606,  607. 

"Petition,"  as  used  in  the  bankruptcy 
act,  shall  mean  a  paper  filed  in  a  court  of 
bankruptcy  or  with  a  clerk  or  deputy  clerk 
by  a  debtor  praying  for  the  benefits  of  the 
act,  or  by  creditors  alleging  the  commission 
of  an  act  of  bankruptcy  by  a  debtor  named 
therein.    U.  S.  Comp.  St  1001,  p.  3419. 

"A  person  against  whom  a  petition  has 
been  filed,"  as  used  in  the  bankruptcy  act, 
includes  a  person  who  has  filed  a  voluntary 
petition.    U.  8.  Gomp.  St  1901,  p.  841& 

PETITION  FOB  OERTIORABI. 

A  petition  for  certiorari  partakes  of  the 
qualities  of  a  bill  of  review  or  an  application 
for  a  new  trial.  It  must  not  be  based  on 
mere  irregularities  alone,  but  it  must  set  out 
the  facts  which  show  that  the  party  used  dili- 
gence to  pursue  his  remedy,  or  a  good,  equi- 
table excuse  for  the  want  of  such  diligence; 
and  such  facts  must  show  what  are  the  mer- 
its of  his  cause,  and  the  means  of  establish- 
ing them  by  proof,  by  which  the  determina- 
tion that  has  been  made  against  him  will 
probably  be  changed  on  another  trial.  Bod- 
man  T.  Harris,  20  Tex.  21,  83. 

PETITION  FOB  FORECLOSXTBE. 

As  pleading,  see  "Pleading.** 

PETITION  FOB  INJXJNOTIOH. 

A  "petition  for  an  Injunction,'*  under 
the  Nuisance  Act,  Pub.  St  c.  205,  S§  4,  5,  pro- 
viding that  any  building  that  is  used  for  the 
sale  of  intoxicating  liquors  is  a  common 
nuisance,  which  the  Supreme  Court  may 
abate  by  injunction  or  on  petition  of  twenty 
legal  voters,  is  a  civil  proceeding,  and  the 
issues  thereunder  are  to  be  determined  by  a 
preponderance  of  the  evidence.  State  r. 
Column  44  AtL  495,  497,  68  N.  H.  299. 


PETITION   FOB   NEW   TBIAIi. 

A  petition  for  a  new  trial  is  addressed 
to  the  discretion  of  the  court  before  whom 
the  trial  took  place.  It  must  allege  facts 
wliich  show  that  substantial  justice  was  not 
or  may  not  have  been  done.  It  cannot  rely 
on  error  merely  technical.  On  the  contrary, 
its  very  foundation  is  that  a  judgment  tech- 
nically alleged  is  substantially  unjust  State 
V.  Brockhaus,  43  Atl.  850,  851,  72  Conn.  109. 

A  petition  for  a  new  trial  under  the  stat- 
ute is  in  the  nature  of  an  appeal,  and  will 
be  dismissed  in  an  action  where  there  were 
two  joint  plaintiffs  and  only  one  of  them 
presents  a  petition.  Gencarelle  v.  New  York, 
N.  H.  &  H.  R.  Co.,  44  Ati.  174,  21  B.  L  216. 

PETITION   FOB   BEHEABINO. 

Bill  of  review  distinguished,  see  ''Bill 
of  Review." 

A  petition  for  a  rehearing  is  a  pleading 
under  the  rules  of  appellate  procedure.  The 
office  of  a  petition  for  a  rehearing  is  to  spe- 
cifically present  points  for  the  consideration 
of  the  court  A  general  statement  that  the 
court  erred  in  the  conclusions  asserted  in  the 
opinion  is  insufficient  The  petition  should 
state  what  conclusions  counsel  supposed  to 
be  erroneous.  Elliott  on  Appellate  Proced- 
ure. Louisville,  N.  A.  St  C.  Ry.  Co.  ?•  Car- 
men, 50  N.  B.  893,  20  Ind.  App.  471. 


PETITION  IN  EBBOB. 

A  "petition  in  error"  is  a  new  action  to 
reverse  the  action  below,  while  an  appeal  Is 
the  same  action  as  In  the  lower  court  Fos- 
ter V.  Borne,  58  N.  B.  66,  63  Ohio  St  169. 

In  Nebraska,  under  the  form  of  proce- 
dure established  by  the  Code  in  that  state,  it 
Is  held  that  a  petition  in  error  starts  a  new 
action,  nothing  being  involved  in  it  except 
the  errcffs  assigned.  In  this  respect  it  differs 
from  an  appeal,  which  is  a  further  proceed- 
ing in  the  same  action,  and  brings  up  all 
tbo  parties  necessary  to  the  determination 
of  appellant's  rights  in  the  matter.  Clark 
V.  Lancaster  Co.  (Neb.)  96  N.  W.  593,  59a 

PETITION    IN   INSOLVENCY. 

A  "petition  in  insolvency"  and  an  ''ad- 
judication of  insolvency"  are  two  entirely 
and  essentially  different  things.  There  can 
be  no  adjudication  of  insolvency  without  a 
petition,  either  voluntary  or  involuntary;  but 
there  may  be  a  petition  without  an  adjudica- 
tion. While  it  is  true  that  the  adjudication 
relates  back,  for  certain  purposes,  to  the  date 
of  the  petition,  yet  the  two  things  are  dis- 
tinct events  that  may  happen  after  a  con- 
siderable interval  of  time.  Wages  earned 
within  three  months  anterior  to  a  petition  for 
insolvency  do  not  come  within  Code,  art  47, 
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§  15,  glviosr  preference  to  wages  contracted 
not  more  than  three  mouths  anterior  to  an 
adjudication  of  Insolvency.  Roberts  T.  Edle, 
36  AtL  820,  822,  85  Md.  181. 

PETITORY  ACTION. 

A  ^'petitory  action'*  is  one  In  which  ihm 
plaintiff  desires  to  enforce  his  right  of  prop- 
erty or  his  title  to  the  subject-matter  in  dis- 
pute, as  distinguished  from  a  possessory  ac- 
tion, where  the  right  to  the  possession  Is  a 
point  in  litigation,  and  not  the  mere  right  of 
property.  The  term  is  chiefly  used  and 
applied  to  suits  in  admiralty,  by  which  the 
plaintiff  seeks  to  recover  a  vessel  claiming 
title  wrongfully  held  by  another.  The  Tllton 
(U.  S.)  23  Fed.  Cas.  1277,  1278. 


PETROLEUM. 

See,  also,  "Minerar;  "Oil* 

Petroleum  oil  Is  a  fluid  found  in  the  por- 
ous sand  rock  of  the  earth.  Wagner  v.  Mal- 
lory.  02  N.  E.  584,  685.  160  N.  Y.  501. 

Petroleum  or  rock  oil  is  essentially  com- 
posed of  carbon  and  hydrogen,  and  is  a  liquid 
Inflammable  substance  exuding  from  the 
earth,  and  is  collected  in  various  parts  of  the 
world,  on  the  surface  of  the  water,  in  wells 
and  fountains,  or  oozing  from  cavities  in 
rocks.  It  frequently  contains  paraffine,  a 
substance  in  a  pure  state  resembling  sperma- 
ceti, but,  when  mingled  with  a  small  quan- 
tity of  petroleum,  it  assumes  the  consistence 
of  butter.  Kier  t.  Peterson,  41  Pa.  (5 
Wright)  367,  361. 

Petroleum  or  mineral  oil  in  place  is  as 
much  a  part  of  the  realty  as  timber,  coal, 
iron,  or  as  salt  water.  Williamson  v.  Jones, 
19  S.  B.  436,  441,  39  W.  Va.  231,  25  L.  R.  A. 
222. 

As  a  Biineral* 

Petroleum  oil  is  a  mineral,  and  while  it 
is  in  the  earth  it  forms  a  part  of  the  realty, 
and  when  it  reaches  a  well  and  is  produced 
on  the  surface  it  becomes  personal  property, 
and  belongs  to  the  owner  of  the  well.  Kelley 
V.  Ohio  Oil  Co.,  49  N.  B.  399,  401,  57  Ohio 
St.  317,  39  L.  R.  A.  765,  63  Am.  St  Rep.  721; 
Northwestern  Ohio  Natural  Gas  Co.  v.  Ullery, 
67  N.  B.  494,  496,  68  Ohio  St  269. 

Petroleum  is  a  mineral  sulwtance  ob- 
tained from  the  earth  by  a  process  of  mining, 
and  lands  from  which  it  is  obtained  may 
with  propriety  be  called  mining  lands.  Gill 
V.  Weston,  1  Atl.  921,  923,  110  Pa.  312. 

Petroleum  oil  is  a  fluid  found  in  the  por- 
ous sand  rock  of  the  earth.  It  is  true  it  is 
a  mineral  substance;  but  it  widely  differs 
from  such  minerals  as  coal,  iron,  and  copper, 
having  a  fixed  location  in  the  earth  like  the 


rock  itself;  hence  a  lessee  acquhres  no  title 
to  the  oil  until  it  is  taken  from  the  ground 
under  a  lease  granting  him  the  exclusive 
right  to  mine  and  excavate  oil.  Wagner  t« 
Mallory,  62  N.  B.  584,  586,  169  N.  T.  501. 

As  a  roek  oil. 

Petroleum  is  an  oily  substance  of  great 
economical  value,  especially  as  a  source  of 
light,  appearing  naturally  oozing  from  crevi- 
ces in  rocks,  or  floating  on  the  surface  of 
water,  and  also  obtained  in  very  large  quan- 
tities in  various  parts  of  the  world  by  boring 
in  rock.  It  is  the  same  as  rock  oil.  Mur- 
ray V.  Allard,  43  S.  W.  355,  357,  100  Tenn. 
100,  39  L.  R.  A.  249,  66  Am.  St  Rep.  740. 

Petroleum  Is  a  rock  or  earth  oil.  Buch- 
anan V.  Exchange  Fire  Ins.  Co.,  61  N.  Y.  26, 
20.  It  is  not  a  coal  oil,  at  least  there  is  no 
general  belief  among  men  of  science  that  it 
is.  Bennett  v.  The  North  British  &  Mej> 
cantUe  Ins.  Co.  (N.  Y.)  8  Daly,  471,  472. 

Oasollae. 

"Crude  petrolenm  consists  of  a  number 
of  different  oils,  all  more  or  less  volatile, 
which  are  separated  from  each  other  by  a 
process  of  distillation;  and  of  these  gaso- 
line, being  the  most  volatile,  and  consequent- 
ly the  most  explosive,  is  the  one  driven  off 
at  the  lowest  temperature."  As  used  in  a 
Are  policy  prohibiting  the  keeping  of  petrole- 
um on  the  insured  premises,  the  term  in- 
cludes gasoline.  Kings  County  Fire  Ins.  Co. 
V.  Swigert,  11  111.  App.  590,  598. 


PETTIFOGGING  SHYSTER. 

The  term  ^'pettifogging  shyster"  is  one 
applied  to  unscrupulous  legal  practitioners 
who  disgrace  their  profession  by  doing  mean 
work  and  resort  to  sharp  practice  to  do  it 
Bailey  v.  Kalamazoo  Pub.  Co.,  40  Mich.  251, 
256. 


PETTY-BAG  OFFICE. 

In  the  ordinary  or  legal  court  the  ofllcina 
Justitise  is  kept,  out  of  which  issue  all  orig- 
inal writs  that  pass  under  the  great  seal. 
Those  writs  that  related  to  the  subject  were 
originally  kept  in  a  hamper,  and  those  that 
related  to  the  interests  of  the  crown  were 
kept  in  a  little  bag.  Hence  arose  the  dis- 
tinction between  the  "hamper  office"  and  the 
•*petty-bag  ofl!lce."  These  offices  are  at  all 
times  open  to  the  subject,  who  may  at  any 
time  demand  and  have  ex  deblto  justitise  any 
writ  that  he  may  call  for.  The  denomina- 
tion **officina  justitlse"  was  adopted  to  sig- 
nify that  all  Justice  between  man  and  man 
proceeded  from  that  source;  it  being,  as  it 
is  styled  in  the  books,  the  shop,  mint,  or 
manufactory  of  justice.  Yates  v.  People  (N» 
Y.)  6  Johns.  337,  363. 
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PETTY  CHAPMAN. 

A  '*petty  chapman"  is  a  trading  person 
going  from  town  to  town,  or  to  other  men's 
bouses,  and  traveling  either  on  foot  or  with 
a  horse  or  horses,  or  otherwise  carrying  to 
sell  or  expose  to  sale  any  goods,  wares,  or 
merchandise.  Martin  y.  Town  of  Rosedale, 
29  N.  E.  410,  411,  130  Ind.  109  (citing  Graffty 
T.  City  of  Rushvllle,  8  N.  E.  609,  107  Ind. 
502,  S7  Am.  Rep.  128;  Commonwealth  t. 
Ober,  66  Mass.  [12  Cosh.]  493). 

"Petty  chapmen"  are  persons  traveling  | 
from  town  to  town  with  goods  and  mer- 1 
chandise,  and  are  the  same  as  "hawkers"  or  I 
"peddlers."  Emmons  v.  City  of  Lewiston,  I 
24  N.  B.  68,  59,  132  111.  380,  8  L.  R.  A.  328, 
22  Am.  St  Rep.  540. 


PETTY  OFFICERS. 

Mates  are  "petty  officers"  within  the  ex- 
ception in  Rev.  St  S  1579  [U.  S.  Comp.  St 
1901,  p.  1083],  prohibiting  the  allowance  of 
rations  to  persons  not  actually  on  dnty  on 
seagoing  vessels.  United  States  v.  Fuller, 
16  S.  Ct  380,  160  U.  8.  503,  40  L.  Ed.  549. 


PEW. 

Pews  "are  inclosed  seats  in  churches, 
and  it  is  said  that  according  to  modem  use 
and  idea  they  were  not  known  until  long 
after  the  Reformation,  and  that  Inclosed 
pews  were  not  in  general  use  before  the  mid- 
dle of  the  Sevenleenth  century,  being  for  a 
long  time  confined  to  the  family  of  the  pa- 
tron. In  England  the  right  of  property  in  a 
pew  is  a  mere  easement  or  incorporeal  right, 
and  hence  the  doctrine  in  England  that  an 
action  or  case  only  would  lie  for  the  dis- 
turbancie  of  the  occupant  In  this  country 
the  owner  of  a  pew  has  an  exclusive  right 
to  Its  possession  and  enjoyment,  not  as  an 
easement,  but  by  virtue  of  an  Individual  right 
of  property;  and  hence  trespass  quare  claus- 
nnr  lies  for  a  violation  of  the  owner's  right 
of  possession.  In  the  absence  of  any  stat- 
utory provision,  this  kind  of  property  is  to 
be  considered  as  real  estate  in  all  cases  aris- 
ing under  the  statute  of  frauds  or  of  con- 
veyances or  of  descents  and  distributions." 
O'Hear  v.  De  Ooesbrland,  83  Vt  593,  606,  80 
Am.  Dec.  653. 

Blackstone  informs  us  that  pews  In  a 
church  are  somewhat  of  the  same  nature  as 
a  monument  or  tombstone,  or  a  coat  of  ar- 
mor, or  ensign  of  honor  hung  in  a  church. 
They  are  in  the  nature  of  heirlooms,  and  may 
descend  by  custom  immemorial  from  the  an- 
cestor to  the  heir.  2  Bl.  Comm.  429.  This 
description  can  be  applicable  only  to  the 
tangible  property,  to  the  material  of  which 
the  pew  is  constructed.  It  has  no  applica- 
bility to  the  right  of  burial  In  a  particular 
part  of  the  churchyard,  or  to  the  right  of 
6  Wds.  &  P.— 82 


occupying  a  particular  pew  in  the  church. 
The.  exclusive  right  of  occupying  a  particular 
seat  or  pew  is  an  incorporeal  hereditament. 
It  is  in  the  nature  of  an  easement;  a  right 
or  privilege  in  the  hands  of  another.  For 
an  interruption  of  this  right  an  action  on 
the  case  for  a  disturbance,  as  in  other  cases 
of  injury  to  incorporeal  hereditaments,  is  the 
only  remedy.  1  Chit  PI.  102;  Com.  Dljr. 
"Action  on  the  Case  for  Disturbance,"  A  3. 
It  seems  that  in  England  the  right  to  a  pew 
Is  never  a  mere  personal  right.  It  can  exist 
only  as  appurtenant  to  a  house  in  the  parish. 
Unless  the  right  be  claimed  as  appurtenant 
to  a  house,  and  it  be  so  averred  in  the  dec- 
laration, no  action  at  common  law  will  lie. 
The  remedy  in  such  case  is  of  a  spiritual 
nature,  and  must  lie  in  the  ecclesiastical 
court.  In  this  country  the  owner  of  a  pew 
has  not  an  absolute  and  unlimited  interest 
in  the  property.  He  owns  neither  the  soil 
beneath  nor  the  space  above  it  His  interest 
is  both  qualified  and  limited.  The  absolute 
ownership  Is  In  the  corporation,  or  In  the 
trustees  In  whom  the  title  is  vested.  The 
title  of  the  pewholder  is  usufructuary.  He 
has  strictly  no  title  to  the  pew  itself.  He 
can  use  It  only  for  the  purposes  to  which  it 
has  been  dedicated,  and  In  the  mode  pre- 
scribed or  agreed  upon  at  the  time  of  the 
purchase.  It  Is  In  reality  a  mere  easement 
— a  privilege  or  use  in  the  freehold  of  anoth- 
er. Still  it  Is  an  hereditament  although  in- 
corporeal, and  as  such,  when  vested  In  the 
owner  and  in  his  heirs,  It  Is  real  estate. 
Trustees  of  Third  Presbyterian  Congregation 
▼.  Andruss,  21  N.  J.  Law,  325,  328. 

Property  In  a  pew  In  a  church,  although 
real  estate.  Is  not  subject  to  the  same  rules 
and  principles  as  farm  property.  "If  It  were 
so,  the  rights  of  the  parish  over  the  meeting 
house  could  not  be  exercised  on  the  most 
urgent  occasions  without  Interfering  with  the 
rights  of  each  pewholder.  The  pewholder 
has  an  exclusive  right  to  occupy  his  pew,  and 
to  maintain  trespass  or  a  writ  of  entry 
against  any  one  who  disturbs  him  In  his  seat. 
But  he  does  not  own  the  soil  over  which  his 
pew  is  built  nor  the  space  above  it;  for 
there  may  be  other  pews  in  a  gallery  above 
him,  whose  owners  have  equal  right  with 
himself.  The  building  and  the  soil  being 
the  property  of  the  parish,  they  may,  when 
necessary,  take  It  down,  and  rebuild  upon 
the  same  spot;  or  may  alter  the  form  and 
shape  of  it  for  the  purpose  of  making  It 
more  convenient  If  In  doing  this,  not  wan- 
tonly, but  for  useful  purposes,  the  pews  are 
destroyed,  they  must  provide  an  Indemnity 
for  the  pewholders  on  Just  and  equitable 
principles."  Gay  v.  Baker,  17  Mass.  435- 
438,  9  Am.  Dec.  159. 

PEWTER. 

"Pewter*'  is  an  alloy  of  lead  and  tin. 
United  States  v.  UUman  (U.  S.)  28  Fed.  Cas. 
323,  326. 
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PHARMACY. 

As  medicine,  see  ''Medicine.** 

'Tbarmacy/'  as  used  in  tlie  title  of  Laws 
1885,  c.  147,  "An  act  to  regulate  the  prac- 
tice of  pharmacy,  the  licensing  of  persons 
to  carry  on  such  practice,  and  the  sale  of 
poisons  in  the  state^"  cannot  be  construed 
as  meaning  the  science  or  art  of  preparing 
and  compounding  medicines,  as  distinguished 
from  their  sale,  but  it  includes  the  sale  to 
the  public  of  drugs  and  medicines.  In  this 
country  the  business  of  pharmacist  or  apoth- 
ecary and  druggist  is  one,  and  the  same  per- 
son who  prepares  and  compounds  medicines 
also  sells  them;  so  that  in  popular  speech 
all  three  are  used  interchangeably  as  prac- 
tically synonymous,  and  it  was  with  the 
regulation  of  pharmacy  as  an  occupation  or 
business  in  its  relations  to  the  public  that 
the  Legislature  had  to  do,  and  hence  a  provi- 
sion in  the  act  regulating  or  prohibiting  the 
sale  of  drugs  or  medicines  was  not  invalid 
as  not  being  expressed  In  the  title.  State 
V.  Donaldson,  42  N.  W.  781,  41  Minn.  74. 

PW  A  RM  A  OEUTIOAIi  CHEMIST. 

Scientific  authorities  appear  to  agree 
that  the  term  "pharmaceutical  chemist"  em- 
braces that  of  pharmacist  The  latter  is  one 
who  possesses  the  knowledge  and  sldll  neces- 
sary to  compound  and  dispense  medicines; 
while  the  former,  in  addition  to  such  knowl- 
edge and  skill,  is  also  able  to  analyze  them, 
and  detect  any  adulteration.  The  knowledge 
of  analytical  chemistry  Is  added  to  that  nec- 
essary to  a  dispensing  pharmacist;  and,  as 
the  one  necessarily  includes  the  other,  the 
graduation  of  one  as  a  pharmaceutical  diem- 
1st  necessarily  conferred  the  honor  of  a  grad- 
uate in  pharmacy.  State  Board  of  Pharma- 
cy T.  White,  2  S.  W.  225.  227,  84  Ky.  62^ 

PHARBCAOIST. 

In  this  country  the  business  of  pharma- 
cist or  apothecary  or  druggist  is  all  one,  and 
the  same  person  who  prepares  and  com- 
pounds medicines  also  sells  them;  so  that  in 
popular  speech  all  three  are  used  inter- 
changeably as  practically  synonymous.  State 
T.  Donaldson,  42  N.  W.  781,  41  Minn.  74. 

PHENACETIN. 

Phenacetln  is  an  acetyl  derivative  of 
paramidophenetol;  Its  chemical  meaning  be- 
ing monoacetylparamidophenetol,  although  it 
is  sometimes  called  also  "acetphenetidin." 
It  is  a  valuable  antipyretic  and  antineuralgic 
remedy,  and  was  so  recognized  immediately 
by  the  medical  profession.  It  does  not  de- 
press or  injure  the  nervous  system,  and  is 
therefore  used  in  the  treatment  of  many  dis- 
eases. Dlckerson  v.  Maurer  (U.  SJ  108  Fed. 
233»  235. 


PHENOMENAL 

"Phenomenal,"  as  used  In  an  instructlou 
that,  unless  a  storm  was  a  phenomenal  one» 
such  as  builders  do  not  contemplate  and  do 
not  provide  against,  the  builder  is  liable  If 
a  building  fall  by  reason  of  that  storm, 
means  an  extraordinary  storm,  such  as  build- 
ers do  not  provide  against  or  contemplate  in 
planning  their  architecture.  It  certainly 
would  not  be  strictly  accurate  to  speak  of  a 
storm  as  a  phenomenon,  or  as  phenomenal 
in  its  character.  Phenomenal  means  per- 
taining to  a  phenomenon  in  appearance. 
Phenomenon,  in  a  general  sense,  means  an 
appearance,  anything  visible,  whatever  is 
presented  to  the  eye  by  observation  or  ex- 
periment, or  whatever  is  discovered  to  exist; 
as  "the  phenomenon  of  the  natural  world,'* 
"the  phenomenon  of  heavenly  bodies*'  or  the 
"terrestrial  substances."  It  sometimes  de- 
notes a  remarkable  or  unusual  appearance, 
whose  cause  is  not  Immediately  obvious. 
Diamond  State  Iron  Co.  v.  Giles  (PeL)  U 
Aa  188,  197,  7  Houst  S57. 

PHILANTHROPIC  PURPOSES. 

"Philanthropic  purposes,**  as  used  in  a 
devise  of  property  to  trustees  to  be  applied 
to  the  promotion  of  agricultural  or  horticul- 
tural improvements  or  other  philosophical  or 
philanthropic  purposes,  is  not  in  itself  wide- 
ly variant  from  "charitable."  The  rule  of 
Interpretation  which  may  restrict  "benevo- 
lence" to  the  sense  of  a  legal  charity  is  equal- 
ly applicable  here.  Botch  v.  Bmerson,  106 
Biass.  481,  483. 


PHILOSOPHICAL  APPARATUS. 

'Ophthalmo> 


Ophthalmoscope    as, 
scope." 


see 


Philosophical  apparatus  and  instruments 
are  instruments  or  apparatus  involving  the 
illustration  of  some  principle  of  natural  phi- 
losophy or  natural  science.  Manasse  v. 
Spalding  (U.  S.)  24  Fed.  sa 

There  Is  undoubtedly  a  dear  distinction 
between  mechanical  Implements  and  phllo-, 
sophlcal  instruments  or  apparatus.  Imple- 
ments for  mechanical  or  professional  use  in 
the  arts  are  such  as  are  more  usually  em- 
ployed In  the  trades  and  professions  for  per- 
forming the  operations  Incidental  thereto, 
while  philosophical  apparatus  or  instruments 
are  such  as  are  more  commonly  used  for 
the  purpose  of  making  observations  and  dis- 
coveries in  nature  and  experiments  for  de- 
veloping and  exhibiting  natural  forces  and 
the  conditions  under  which  they  can  be  call- 
ed into  activity.  In  re  Massachusetts  Gen- 
eral Hospital  (U.  S.)  95  Fed.  973,  974.  The 
phrase  does  not  include  implements  for  me- 
chanical or  professional  use  in  the  arts  which 
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are  employed  for  performing  operations  In- 
cidental to  the  practice  of  arts*  Oelschlaeg- 
er  y.  Robertson,  11  Sup.  Ot  148,  137  U.  S. 
436^  34  L.  Ed.  744;  United  States  y.  Presby- 
terian Hospital  (U.  S.)  71  Fed.  866^  867,  18 
O.  a  A.  338. 

PHILOSOPHICAL  PURPOSES. 

"Philosophical  purposes,"  as  used  in  a 
deylse  of  property  to  trustees  to  be  applied 
to  the  promotion  of  agricultural  or  horticul- 
tural Improyements  of  other  philosophical 
purposes  "must  be  understood  as  referring  to 
practical  and  useful  sciences,  and  not  to 
those  which  are  abstract,  speculatiye,  or 
metaphysical  merely."  Rotch  T*  Emerson, 
105  Mass.  431,  4S3. 


PHILOSOPHY. 

"Philosophy**  claims  to  be  the  science  of 
the  whole.  The  task  of  co-ordination  in  the 
broadest  sense  is  undertaken  by  philosophy. 
Philosophy  corrects  In  this  way  the  obstruc- 
tions which  are  ineyltably  made  by  the  scien- 
tific specialists.  The  relation  existing  be- 
tween philosophy  and  the  sciences  will  be 
to  some  extent  one  of  reciprocal  influence. 
The  sciences  may  be  said  to  furnish  philoso- 
phy with  Its  matter,  but  philosophical  crit- 
icism reacts  upon  the  matter  thus  furnished, 
and  transforms  it  United  States  y.  Mas- 
sachusetts General  Hospital,  100  Fed.  932, 
937,  41  C.  C.  A.  114  (citing  £2ncy.  BriUnnica). 

There  Is  a  distinction  between  "philoso- 
phy" and  "science."  Philosophy  has  refer- 
ence to  the  fundamental  part  of  any  science; 
to  genera]  principles  connected  with  a  sci- 
ence, but  not  forming  part  of  it.  Science, 
on  the  other  hand,  signifies  knowledge  co- 
ordinated, arranged,  and  systematized.  It  is 
knowledge  gained  by  systematic  obseryation, 
experiment,  and  reasoning.  In  re  Massa- 
chusetts General  Hospital  (U.  S.)  95  Fed. 
973,  976. 


PHOSPHORIC  ACID. 

See  "Soluble  Creosote.** 

PHOTOGRAPH. 

Photographs  are  the  paper  copies  taken 
from  the  original  plate  called  the  "negatlye," 
made  sensitiye  by  chemicals,  and  printed  by 
sunlight  through  the  camera.  It  is  the  re- 
sult of  art  guided  by  certain  principles  of 
science.  Photographs  are  not  the  original 
likenesses.  Their  lines  are  not  traced  by  the 
hand  of  the  artist,  nor  can  the  artist  be  call- 
ed to  testify  that  he  faithfully  limned  the 
portrait  A  photograph,  like  a  portrait  or 
miniature  painted  from  life,  and  proyed  to 
resemble  the  person,  is  admissible  in  eyl- 
dence  to  Identify  the  person  photographed. 


Uddersook  y.  Commonwealth,  76  Pa.  (26  P. 
F.  Smith)  340,  852. 

Where  a  series  of  pictures  representing 
the  launching  of  a  yessel,  taken  by  means  of 
a  camera  on  a  celluloid  film  In  rapid  succes- 
sion, from  which  a  positlye  reproduction  was 
made  by  light  exposure  on  another  celluloid 
sheet  adapted  to  be  used  in  a  magic  lantern 
to  reproduce  the  same  scene,  the  sheet  on 
which  It  was  taken  was  a  "photograph,"  and 
subject  to  copyright  as  such.  Edison  y.  Lub- 
in  (U.  S.)  122  Fed.  240,  242,  58  O.  C.  A.  604, 
(reyersing  Edison  y.  Lubin  £U.  S.]  119  Fed. 
993,  994). 

PHOTOORAPHEB. 

A  "photographer^  to  an  artist,  not  an 
artisan.  He  is  not  a  mechanic  and  his  ap- 
paratus is  not  exempt  as  the  tools  of  a  me- 
chanic. Story  y.  Walker,  79  Tenn.  (11  Lea) 
515,  517,  47  Am.  Rep.  305.  See,  also.  City 
of  New  Orleans  y.  Robira,  8  South.  402,  403, 
42  La.  Ann.  1098,  11  L.  R.  A.  141;  Mullinnix 
y.  State,  60  S.  W.  768,  42  Tex.  Or.  B.  52a 

PHOTOORAPHIO    PRINTnfO* 

"Photographic  printing  is  the  printing  of 
photographs  on  prepared  paper  by  the  opera- 
tion of  light  and  the  use  of  negatiyes.  It  is 
not  printing  as  the  term  to  used  in  4  Stat 
43G,  giying  a  person  inyenting  any  print  or 
engraylng  the  right  of  printing,  reprinting, 
and  publishing  the  same  for  twenty-eight 
years."  Wood  y.  Abbott  (U.  S.)  80  Fed.  Cas. 
424,425. 

PHOTOORAPHT. 

"Photography"  to  defined  as  the  science 
which  relates  to  the  action  of  the  light  on 
sensitiye  bodies  in  the  production  of  pictures 
by  the  fixation  of  Images  and  the  like. 
(Webst  Diet)  It  is  also  said  to  be  the  art 
of  producing  images  of  objects  by  an  applica- 
tion of  chemical  change  produced  in  certain 
substances  by  the  action  of  light  or,  more 
generally,  by  radiant  energy.  (Cent  Diet.) 
And  hence  photography  is  not  a  mechanical 
pursuit  within,  the  exemption  laws.  City  of 
New  Orleans  y.  Roblra,  8  So.  402»  403,  42  La. 
Ann.  1098,  11  L.  B.  A.  141. 

PHYSIC. 

"Physic**  means  medicine,  or  to  treat 
with  medicine,  or  the  science  of  nature  and 
of  natural  objects,  and  is  deriyed  from  the 
Greek  word  **phuflis — ^nature."  In  re  Hunter, 
60  N.  0.  372,  373. 

In  an  act  providing  that  all  debts  owing 
by  any  person  at  the  time  of  his  decease 
shall  be  paid  in  the  following  way:  First 
physic,  funeral,  expenses,  etc.,  the  term 
*'physic"  is  not  confined  to  drugs  administer- 
ed, but  includes  every  service  or  medical  aid 
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rendered    by    a    physician    to    his    patient 
Rouse  y.  Morris  (Pa.)  17  Serg.  &  R.  828. 

PHYSICAL 

The  term  ^'physical  eflfect,'*  used  by  a 
number  of  authorities  in  reference  to  nui- 
sances, is  not  intended  to  be  restricted  in  its 
application  and  meaning  solely  to  the  visible 
8ign3  made  upon  the  subject-matter  of  the 
owner's  property  rights,  but  should  be  under- 
stood as  covering  every  right  appurtenant  to 
the  ownership  of  realty  or  personal  effects. 
Including  the  paramount  right  of  uninter- 
rupted or  undisturbed  enjoyment  thereof. 
One  may  be  entirely  deprived  of  this  latter 
right,  notwithstanding  the  tortious  act  by 
which  this  result  is  brought  about  leaves  no 
visible  traces  of  injury  inflicted  so  far  as 
the  coi-pus  of  the  property  is  concerned.  The 
term  "physical"  is  used  to  distinguish  the 
kind  of  Injury  meant  from  those  which  have 
purely  a  mental  effect.  Austin  v.  Augusta 
Terminal  Ry.  Co..  108  Ga.  671,  709,  34  S.  B. 
862,  8G7,  47  L.  B.  A.  755, 

PHTSICAIi  DISABII.ITT. 

••Physical  disability,*'  as  used  In  Laws 
1881,  c.  256,  §  1,  providing  that  all  associa- 
tions which  have  or  hereafter  may  issue  any 
certificate,  etc.,  whereby  upon  the  disease  or 
sickness  or  "other  physical  disability"  of  a 
member  any  money  or  other  property  may 
be  paid  to  the  member  or  others  dependent 
on  him,  shall  be  subject  only  to  the  pro- 
visions of  the  act,  includes  the  disability 
arising  from  old  age;  and  hence  the  fact 
that  an  Insurance  association  issues  policies 
payable  when  the  assured  attains  the  age  of 
70  years  does  not  place  the  company  beyond 
the  operation  of  the  act  Supreme  Counsel 
of  Order  of  Chosen  Friends  v.  Fairman  (N. 
Y.)  02  How.  Prac.  386,  390. 

PHYSICAIi  FORGE. 

The  term  "physical  force**  In  relation 
to  assaults  is  synonymous  with  the  term 
"violence,*'  and  the  two  are  used  interchange- 
ably. An  assault  with  actual  violence  is  an 
assault  with  physical  force  put  in  action  ex- 
ercised on  the  person  assailed.  State  y. 
Wells,  31  Conn.  210,  212. 

PHTSICAIi  INCAPAOITT. 

"Physical  incapacity"  as  a  ground  for 
annulment  of  a  marriage  is  such  a  physical 
defect  or  Incurable  disease  existing  at  the 
time  of  marriage  as  will  prevent  sexual  coi- 
tion, and  does  not  include  pregnancy. 
Franke  v.  Franke  (Cal.)  31  Pac.  671,  674. 

"Physically  incapacitated,"  as  used  in 
Code  1886»  S  2322,  declaring  that  either  par- 
ty to  a  marriage  is  entitled  to  a  divorce  when 
the  other  was  physically  incapacitated  from 


entering  into  the  marriage  state  at  the  time 
of  the  marriage,  means  substantially  the 
same  as  "impotent."  It  means  powerless  or 
wanting  in  physical  power  to  consummate 
the  marriage;  inability  to  accomplish  copula- 
tion, when  it  proceeds  from  incurable  physi- 
cal imperfection  or  malformation.  Anony- 
mous, 7  South.  100.  89  Ala.  291,  7  L.  B.  A. 
425,  18  Am.  St  Rep.  116. 

PHTSICAI.  nf  JURY. 

The  term  "physical  injury^  Is  the  syn- 
onym of  "bodily  harm"  or  "bodily  hurt" 
There  must  be  some  tortious  act  on  the  part 
of  the  employes  of  a  railroad  company  by 
which  physical  injury  is  occasioned  in  order 
to  Justify  damages  for  mental  sulfering  and 
fright  There  can  be  no  recoveiy  in  any 
case  of  mental  distress  or  fright  resulting 
from  negligence  where  there  is  no  bodily  in- 
Jury  contemporaneous  therewith.  Sickness 
resulting  from  fright  and  mental  anger  la 
not  a  physical  injury  within  the  meaning  of 
this  rule.  Doming  v.  Chicago,  B.  I.  &  P.  By. 
Co.,  80  Mo.  App.  162,  167. 

PHTSICAIi  NECESSITY. 

"Physical  necessity"  cannot  correctly  be 
said  to  exist  in  cases  where  an  agent  is 
called  on  to  exercise  Judgment  and  discre- 
tion to  act  or  not  to  act  Take  the  case  of 
the  master  of  a  ship  in  a  storm  of  eminent 
peril,  where  a  Jettison  seems  required,  or 
masts  are  to  be  cut  away  to  save  the  ship 
from  foundering  at  sea.  The  master  is  call- 
ed on  to  act;  but  even  in  such  an  extremity 
he  has  a  choice^  and  when  he  acts,  he  acts, 
properly  speaking,  on  his  Judgment,  under  a 
moral,  rather  than  a  physical,  necessity. 
But  in  ordinary  cases  where  a  master  orders 
repairs  or  supplies  for  the  ship  it  would  be 
an  entire  deflection  from  the  true  use  of  lan- 
guage to  call  it  a  case  of  physical  necessity. 
So  far  as  the  master  is  concerned,  it  is  his 
duty  to  procure  suitable  repairs  and  supplies, 
in  order  to  enable  him  to  save  the  ship  and 
prosecute  the  voyage;  and  this  sense  of 
duty,  when  It  becomes  imperative  by  its 
urgency  on  his  conscience  and  Judgment  con- 
stitutes what  is  most  appropriately  called  a 
moral  necessity.  No  one  can  correctly  say 
in  such  a  case  that  the  master  is  under  a 
physical  necessity  to  make  the  repairs  or  to 
procure  the  supplies.  The  Fortitude  (U.  S.) 
9  Fed.  Oas.  479,  481. 

PHYSICIAN. 

See  "Employe**;  ••Family  Physician'*; 
••Laborer";  "Regular  Physician"; 
•Trader— Tradesman.** 

A  physician  is  defined  to  be  a  persoo 
who  has  received  the  degree  of  Doctor  of 
Medicine  from  an  incorporated  Institution; 
one   lawfully   engaged  in  the  practice  of 
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medicUae.  The  word,  in  Its  popular  sense* 
means  one  wbo  professes  or  practices  medi- 
cine for  the  healing  art;  a  doctor.  A  physi- 
cian is  not  necessarily  a  graduate  of  a  medi- 
cal school.  Harrison  y.  State,  15  South.  563, 
664,  102  Ala.  170. 

In  Bngland  physicians  are  a  class  of 
persons  who  haye  a  diploma  from  a  college 
of  physicians,  and  are  entitled  to  tho  hon- 
orary distinction  of  Doctor  of  Medicine. 
Graham  y.  Gaatier,  21  Tex.  Ill,  117. 

A  physician  or  surgeon  is  defined  by  stat* 
ute  to  be  one  who  prescribes  or  administers 
medicine  for,  or  in  any  manner  treats,  dis- 
eases or  wounds  for  pay.  Richardson  y. 
State,  2  S.  W.  187,  188,  47  Ark.  562. 

A  physician  is  one  qualified  and  author- 
ized to  prescribe  remedies  for  diseases.  He 
gives  prescriptions  for  medical  purposes;  and 
the  sale  of  liquor  on  a  prescription  given  by 
him  is  a  sale  of  liquor  for  medical  purposes. 
Prowitt  y.  City  of  Denver,  52  Pac.  286,  287, 
11  Colo.  App.  70. 

"Worcester  defines  physician  as  one  who 
professes  or  practices  medicine,  and  such  is 
the  general  acceptation  of  the  term;"  so  that 
an  indictment  charging  that  defendant  did 
"practice  medicine"  sufficiently  alleges  that 
he  practiced  as  a  physician.  Whitlock  y. 
Commonwealth,  15  S.  B.  883,  894,  89  Va.  887. 

A  physician  is  in  common  parlance  one 
skilled  in  both  medicine  and  surgery.  The 
statute  of  New  Jersey  on  the  subject  requires 
that  any  one  receiving  license  to  practice  as 
a  physician  or  surgeon  sliall  be  skilled  both 
In  medicine  and  surgery  and  in  anatomy. 
Castner  y.  SHker,  88  N.  J.  Law  (4  Vroom) 
507,  510. 

A  physician  is  one  who  practices  the  art 
of  healing  disease  and  of  preserving  health; 
a  prescriber  of  remedies  for  sickness  and 
disease.  He  is  presumed  to  be  familiar  with 
the  anatomy  of  the  human  body  in  its  en- 
tirety; to  understand  the  science  of  physi- 
ology and  the  laws  of  hygiene;  and  to  be 
able  to  minister,  as  far  as  may  be,  to  the 
relief  of  pain,  disease,  and  physical  ailments 
of  all  sorts  and  kinds  whatsoever.  And 
while  it  is  true  that  many  physicians  devote 
themselves  entirely  to  some  branch  of  the 
medical  profession  for  which  they  have  made 
special  preparation,  yet  the  fact  that  they 
have  first  qualified  themselves  generally  for 
the  practice  of  medicine  and  surgery  in  all 
its  branches,  and  obtained  a  license  to  pur^ 
fiue  such  practice,  must  be  held  to  entitle 
them  to  operate  upon  the  teeth  and  Jaw,  as 
well  as  upon  other  parts  of  the  human  organ- 
ism, as  a  dentist  State  v.  Beck,  43  Atl.  366, 
867,  21  R.  I.  288^  45  L.  R.  A.  269. 

Dentist. 

•Thysiclan,"  as  defined  by  Webster,  is 
one  authorized  to  prescribe  remedies  for  and 


treat  diseases,  a  doctor  of  medicine;  and  a 
dentist  is  not  a  physician  within  Code,  S 
1117,  prohibiting  the  sale  of  liquor  on  Sunday 
except  on  "a  prescription  from  a  physician/* 
State  y.  McMinn,  24  S.  B.  523,  524,  118  N.  a 
1259. 

''Physician,"  within  the  meaning  of 
How.  Ann.  St  (  7516,  providing  that  com- 
munications to  persons  authorized  to  prac- 
tice medicine  or  surgery  shall  be  privileged, 
does  not  include  a  dentist,  but  the  act  only 
applies  to  general  practitioners,  and  all  those 
whose  business  as  a  whole  comes  within  the 
definition  of  physician  or  surgeon.  People 
v.  De  France,  62  N.  W.  709,  711,  104  Mich. 
563,  28  L.  R.  A.  189. 

The  word  ''physician"  is  derived  from 
the  Greek  word  "phusis, — nature,**  and,  in  a 
restricted  sense,  means  one  who  administers 
medicine  to  cure  disease;  but  in  its  proper 
sense  it  has  a  broader  signification,  and 
means  one  who,  by  a  knowledge  of  the  na- 
ture and  structure  of  the  human  system,  and 
of  the  nature  and  properties  of  substances, 
cures  the  injuries  and  diseases  to  which  it  is 
subject  A  surgeon  dentist  is  a  physician 
within  the  meaning  of  the  act  of  Congress  ex- 
empting from  conscription  "all  physicians 
who  now  are,  and  for  the  last  five  years 
have  been,  in  the  actual  practice  of  their 
profession,"  as  the  word  "physician"  includes 
not  only  doctors  who  administer  medicine 
and  physic,  but  surgeons,  who,  by  a  knowl- 
edge of  the  nature  and  structure  of  the  hu- 
man system,  are  able  to  amputate  an  injured 
and  diseased  limb,  or  to  extract  a  ball  with 
skill  and  as  much  safety  to  life  and  as  little 
pain  as  the  case  admits  of.  In  re  Hunter,  60 
N.  C.  372,  373. 

Homeopatli. 

Inasmuch  as  medicine  is  a  progressive, 
rather  than  an  exact,  science,  the  law  cannot 
supply  any  positive  rules  for  the  interpreta- 
tion of  medical  science  in  determining  the 
legal  significance  of  the  word  "physician." 
When  used  in  a  contract,  the  word  must  be 
construed  to  mean  any  person  who  makes  it 
his  regular  business  to  practice  physic,  and 
included  a  homeopath.  Corsi  v.  Maretzek  (N. 
Y.)  4  B.  D.  Smith,  1,  7. 

A  statute  authorizing  "physicians  and 
surgeons,"  not  less  than  five  in  number,  to 
organize  medical  societies,  means  all  who 
practice  physic  and  surgery,  and  who  are 
recognized  by  the  people  as  physicians  and 
surgeons,  and  cannot  be  limited  to  one  school 
of  practitioners  in  preference  to  all  others. 
Those  who  practice  medicine  in  the  state  be-  • 
longing  to  the  school  of  homeopathy  are  so 
numerous,  and  their  reputation  for  learning 
and  skill  in  their  profession  is  so  well  estab- 
lished, that  it  cannot  be  said  that  they  are 
not  included  in  or  designated  as  physicians 
and  surgeons  by  the  terms  of  the  statute. 
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Raynor  t.  State,  22  N.  W.  430,  435,  62  Wis. 
289. 

Osteopatlu 

The  term  "physician"  in  the  statutes  in 
refei-euce  to  the  practice  of  medicine  refers 
to  those  exercising  the  calling  of  treating  the 
sick  by  medical  agencies,  as  commonly  prac- 
ticed through  the  state  at  the  time  the  act 
was  passed.  The  term  does  not  include  an 
osteopath,  as  osteopathy  teaches  neither  ther- 
apeutics, materia  medica,  surgery,  nor  bac- 
teriology, but  rests  entirely  upon  manipula- 
tion of  the  body  for  the  cure  of  disease.  Nel- 
son V.  State  Board  of  Health,  22  Ky.  Law 
Rep.  438,  441,  57  S.  W.  601,  504,  108  Ky. 
7G9,  50  L.  R.  A.  383. 

PHYSIOLOGY. 

"Physiology"  is  the  science  of  the  func- 
tions of  all  the  different  parts  and  organs  of 
animals  and  plants,  the  of&ces  they  perform 
in  the  economy  of  the  indlyidual,  and  their 
properties.    In  re  Hunter,  60  N.  0.  872,  873. 

PIAZZA. 

Defendant  was  Indicted  under  a  statute 
imposing  a  penalty  upon  "any  person  who 
shall  commit  larceny  in  any  dwelling  house." 
The  larceny  was  committed  by  taking  clothes 
from  the  railing  on  the  outer  edge  of  an  open 
piazza  in  front  of  the  dwelling  house  and  at- 
tached to  It  The  court  said:  "Such  a  piazza 
is  not  a  house,  and  cannot  be  a  dwelling 
house.  It  may  be  attached  to  the  house,  and 
may  in  one  case  be  a  part  of  the  house,  but 
it  is  not  of  Itself  a  house.  To  be  in  such  a 
piazza  is  not  to  be  in  the  house.  It  Is  rather 
an  entrance  of  the  house  than  the  house  it- 
self. A  larceny  committed  in  the  piazza  can- 
not be  said  to  be  committed  Inside  of  the 
house.  The  piazza  is  not  within  the  spirit 
of  the  law  which  attaches  a  sanctity  to  the 
house,  and  adds  to  the  punishment  on  ac- 
count of  that  sanctity/'  Henry  t.  State^  89 
Ala.  679-681. 

PICKED  EWES. 

The  words  "picked  ewes"  in  a  contract 
for  the  sale  of  1,000  picked  ewes  was  constru- 
ed to  mean  selected  ewes,  and  to  authorize  a 
selection  to  be  made  from  the  seller's  flock, 
and  not  to  mean  ewes  free  from  disease. 
Labbe  r.  Corbett,  6  S.  W.  80S,  811,  69  Tex. 
503. 

PICKET-PICKETING. 

A  '*picket"  is  a  body  of  men  belonging  to 
a  trades  union,  sent  to  watch  and  annoy  men 
working  in  a  shop  not  belonging  to  the  union, 
or  against  which  a  strike  is  in  progress.   This  I        Pico  is  a  gambling  game  similar  to  keno, 
word  had  no  such  meaning  originally,  but  { and  is  a  gambling  device  within  the  mean- 


this  definition  is  the  result  of  what  has  been 
done  under  it  and  the  common  application 
that  has  been  made  of  it  Beck  t.  Railway 
Teamsters'  Protective  Union,  77  N.  W.  13, 
22,  118  Mich.  497,  42  L.  R.  A.  407,  74  Am.  8t 
Rep.  421. 

The  "picketing"  of  a  factory  by  «n- 
ployte  on  a  strike  Is  the  placing  of  relays  of 
guards  in  front  of  the  factory  or  the  place 
of  business  of  the  employer  for  the  purpose  of 
watching  who  should  enter  or  leaye  the  same. 
Cumberland  Glass  Mfg.  Co.  t.  Glass  Bottle 
Blowers'  Ass'n,  46  Atl.  208,  209,  59  N.  J. 
Eq.  49. 

PICKING  HER  POCKET. 

"Picking  her  pocket,"  as  used  In  an  In- 
formation charging  a  person  with  attempting 
to  steal,  take,  and  carry  away  money  and 
personal  property  of  a  woman  by  "picking 
her  pocket,"  is  uncertain  and  equivocal. 
Pockets  are  picked  by  cutting  them  off  and 
removing  them,  by  cutting  them  open  so  as 
to  expose  their  contents,  and  hj  thrusting 
the  hands  Into  them.  So  various  other  acts 
are  done  by  the  intended  thief  or  his  con- 
federate to  divert  or  engross  the  attention  of 
the  victim,  such  as  gathering  around  him  in 
a  crowd,  or  Jostling  him,  or  creating  In  some 
other  way  confusion  or  alarm  while  the  pock- 
et or  Its  contents  are  secured.  State  ▼•  Wil- 
son, 80  Conn.  500,  504. 

PICKLED  HERRING. 

Pickled  herrings  are  herrings  preserved 
In  a  brine  of  vinegar,  salt,  and  spices.  This 
is  the  meaning  of  the  words  "herrings,  pic- 
kled or  salted,"  as  used  In  the  tariff  act  of 
1883.  Hansen  t.  Robertson  (U.  8.)  29  Fed. 
686,  687. 

PICKPOCKET. 

Bouvler  defines  the  word  "^Ickpockef 
as  follows:  "A  thief;  one  who  in  a  crowd  or 
in  other  places  steals  from  the  pockets  or 
person  of  another  without  putting  him  in 
fear."  State  v.  Dunn,  71  Pac  811,  66  Kan. 
483. 

PICNIC. 

The  word  "picnic^  implies  in  Its  usual 
and  broad  signification  a  mere  pleasure  trip, 
and  Implies  that  the  carriage  of  persons  for 
such  purpose  Is  within  the  Sunday  laws. 
Dugan  V.  State,  25  N.  B.  171,  17%  125  Ind. 
180,  9  L.  R.  A.  321. 
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ing  of  A  statute  prohibiting  such  doTlces. 
Euper  T.  Stat^  85  Ark.  629,  630. 

PICTURE 

See  "Family  Plcturei.** 

"Webster  treats  the  word  "pictiire^  as 
deriyed  from  Latin  'pingere,'  'plctumt'  to 
paint,  and  as  synonymous  with  'pictura,'  and 
defines  the  word  as  meaning  that  which  is 
painted,  a  likeness  drawn  in  colors— hence 
any  graphic  representation,  as  of  a  person,  a 
landscape,  or  a  building;  and  he  adopts  the 
language  of  Bacon  in  which  he  says  that 
pictures  and  shapes  are  but  secondary  ob- 
jects, showing  that  in  his  view  the  picture 
presents  the  objects  to  the  obserrer  as  a 
whole,  whereas  the  manuscript  only  describee 
the  parts  or  elements  of  the  object,  learing 
the  mind  of  the  reader  to  aggregate  those 
parts  or  elements  into  an  entire  figure  or 
whole.  Webster  treats  the  word  'manu- 
script* as  derived  from  the  Latin  words 
•manus,'  the  hand,  and  'scribere,'  to  write, 
'scrlptum,'  and  as  synonymous  with  manu- 
scriptum;  meaning  literally  something  writ- 
ten with  the  hand;  a  book  or  paper  written 
with  the  hand,  or  a  writing  of  any  kind,  In 
contradistinction  to  a  printed  document" 
The  word  ^'picture"  is  not  included  in  the 
word  ••manuscript"  in  section  9  of  the  copy- 
right act  Parton  t.  Prang  (U.  8.)  18  Fed. 
Oas.  1278, 1275. 

A  picture  is  one  of  the  ways  of  repre- 
senting a  person  or  thing.  It  attempts  imi- 
tation, rather  than  description.  Pictures  an- 
tedated letters,  and  their  use  was  probably 
one  of  the  earliest  methods  of  communicat- 
ing thoughts  and  perpetuating;  eyents,  and  the 
right  of  privacy  does  not  always  attach  to 
pictures  of  pevBons,  Atkinson  v.  John  B.  Do- 
herty  &  Ck>.,  80  N.  W.  286,  288, 121  Mich.  872, 
46  Lu  B.  A.  219,  80  Am.  St  Rep.  007. 

A  ••negative"  is  a  picture.  People  v. 
Ketchum,  103  Mich.  443,  445,  61  N.  W.  776, 
777, 27  L.  B.  A.  448,  50  Am.  St  Bep.  888. 

PIECE. 

See  -Bail  Piece.* 

The  words  •'piece"  and  ••parcel,'*  as  used 
in  Acts  1891  (Sx.  Sess.)  c.  26,  S  17,  providing 
that  where  taxes  are  collected  for  the  filing 
of  the  bill  for  the  collection  of  taxes  a  fee 
of  one  dollar  to  the  attorney  for  each  piece  or 
parcel  of  land  shall  be  paid  by  the  owner, 
mean  the  same  thing,  and  are  used  to  desig- 
nate that  particular  area  of  real  estate  which 
should  be  certified  to  the  attorney  as  having 
been  properly  valued  and  taxed  separate  and 
apart  ftom  all  othw  real  estate.  State  v. 
^Idwin  Universityt  87  S.  W.  1,  2,  97  Tenn. 
8681 


••Piece  of  land,"  as  used  In  a  will  devis- 
ing all  testator's  messuage  or  dwelling  house 
and  premises  with  the  piece  of  land  thereto 
adjoining,  means  a  small  portion  of  land,  and 
imports  a  portion  of  land  as  separate  and 
distinguished  from  other  land,  not,  indeed, 
of  the  same  owner,  but  of  other  owners. 
Josh  V.  Josh,  6  J.  Scott  (N.  S.)  454,  466. 

The  terms  "piece  or  parcel  of  real  prop- 
erty" and  "piece  and  parcel  of  land,"  wher- 
ever used  in  the  title  on  taxation,  shall  be 
held  to  mean  any  quantity  of  land  in  pos- 
session of,  owned  by,  or  recorded  as  the  prop- 
erty of,  the  same  claimant,  person,  compa- 
ny, or  corporation.  Bev.  St  Tex.  1895,  art 
5064. 

The  terms  •'piece  or  parcel  of  real  prop- 
erty" or  **piece  or  parcel  of  land"  mean  any 
contiguous  quantity  of  land  in  the  possession, 
owned  by,  or  recorded  as  the  property  of  the 
san^e  claimant,  person,  or  company.  Bev. 
Codes  N.  D.  1899,  |  1176;  Ballinger*s  Ann. 
Oodes  ft  St  Wash.  1897, 1 1668. 

PIER. 

See  ••Bridge  Pier.** 

The  Century  Dictionary  defines  a  ••pier*' 
to  be  a  projecting  quay,  wharf,  or  other  land- 
ing place;  and,  without  some  qualifying  ad- 
jective, this  is  the  ordinary  meaning  of  the 
word.  It  may  be  a  solid  stone  structure,  or 
an  outer  shell  of  stone  or  wood  filled  in  with 
earth;  or  it  may  be  a  framework  formed  by 
fastening  a  platform  of  planks  upon  piles 
driven  into  the  soil  at  the  bottom  of  the  wa- 
ter. In  either  event,  it  is  a  projection  of 
the  land.  It  is  conceivable  that  a  pier  might 
also  be  built  te  fioat  upon  the  surface  of  the 
water,  but  it  is  then  a  fioating  pier,  and 
needs  the  adjective  before  the  description  is 
complete.   The  Haxby  (U.  S.)  94  Fed.  1016. 

A  structure  erected  for  ferry  purposes, 
which  was  composed  of  rails  or  piles  driven 
into  the  soil  under  water,  and  covered  on 
the  upper  ends,  to  which  it  was  fastened,  by 
a  horizontal  fiooring  of  plank,  by  which  to 
reach  ferry  boats,  extending  to  the  bulkhead 
used  for  ferry  purposes,  and  of  rows  of  piles 
driven  into  such  soil  in  ffont  of  such  covered 
piles  for  the  purpose  of  guiding  and  receiv- 
ing the  ferry  boats,  is  not  a  pier,  within  the 
meaning  of  Sess.  Laws  1857,  entitled  an  act 
to  establish  bulkhead  and  "pier"  lines  fo;r 
the  ports  of  New  York.  Stevens  v.  Bhine- 
lander,  28  N.  Y.  Super.  Ct  (5  Bob.)  285,  306. 

Whether  the  term  "pier"  in  a  contract 
for  the  construction  of  the  piers  for  a  draw- 
bridge does  not  include  the  center  or  draw- 
pier,  by  reason  of  a  custom  in  the  trade,  is  a 
question  for  the  Jury.  Texas  &  St  L.  B.  Ca 
V.  Bust  (U.  S.)  19  Fed.  239,  243. 

Webst  Diet  defines  a  ••pier"  as  a  pro- 
jecting wharf  or  landing  place^  and  within 
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this  definition  is  included  a  structure  erected  ^ 
by  a  ferry  company  which  extends  beyond 
the  bulkhead  line.    People  y.  New  York  & 
S.  I.  Ferry  Co.  (N.  Y.)  7  Uun,  105,  108. 


PIGEON. 

As  poultry,  see  "Poultry.* 

PIGNUS. 

"In  the  dvil  law  the  term  "pignui' 
(pawn)  was,  in  an  accurate  sense,  applied  to 
cases  where  there  was  a  pledge  of  the  thing, 
and  possession  was  actually  delivered  to  the 
person  for  whose  benefit  the  pledge  was 
made,  and  'hypotheca'  (hypothecation)  where 
the  possession  of  it  was  retained  by  the 
owner,  and  'plgnus'  was  especially  used  in 
such  cases  where  the  thing  was  Immovable." 
The  Nestor  (U.  S.)  18  Fed.  Caa.  9,  12. 

PIKE  POLE. 

A  "pike  pole**  Is  an  Instrument  with  a 
handle,  about  five  or  six  feet  long,  contain- 
ing a  steel  point  at  the  end,  which  is  used, 
among  other  purposes,  In  undermining  gravel 
banks.  Allen  t.  Logan  City,  10  Utah,  270, 
284,  37  Pac.  486. 

PILE. 

The  word  "pile"  is  synonymous  with 
"battery,"  and  therefore  the  word  "plle-Le- 
clanche"  Is  the  designation  In  French  of  Le- 
clauche's  battery.  Leclanche  Battery  Co.  v. 
Western  Electric  Co.  (U.  S.)  23  Fed.  276,  277. 

A  mortgage  of  the  machinery  and  fix- 
tures in  and  about  the  sawmill,  and  also 
"lumber  piled  on  said  premises,"  being  more 
particularly  described  as  block  118,  city  of 
P.,  was  evidently  Intended  to  mean  lumber 
stacked  in  the  usual  way  upon  the  mill  prem- 
ises; but  It  is  not  suflSciently  certain  to  ren- 
der the  mortgage  operative  and  effectual  to 
bind  any  lumber,  unless  it  is  shown  by  ex- 
trinsic proof  that  the  mortgagor  at  the  time 
the  mortgage  was  executed  had  lumber  an- 
swering to  such  description.  The  descrip- 
tion, standing  alone,  means  nothing  definite. 
Gregory  v.  Northern  Pac.  LumberiJig  C3o.,  17 
Pac.  143,  146,  15  Or.  447. 

PILE  DRIVEB. 

A  pile  driver  Is  a  machine  for  driving 
piles  by  raising,  by  means  of  power  applied 
to  the  machinery,  a  heavy  weight  and  driving 
it  upon  the  pile.  It  Is  manifest  that  one  who 
drives  a  post  by  means  of  an  axe  or  sledge 
is  not  engaged  In  the  occupation  of  pile  driv- 
er, either  in  the  capacity  of  pile  driver  or 
employ^,  and  therefore  such  a  person  Is  not 
a  pile  driver  employd  within  the  meaning  of 


a  life  policy  using  such  term  in  its  natural 
qualification  of  risks  of  various  hazards.  Na- 
tional Ace.  Soc.  of  City  of  New  York  v.  Taj> 
lor,  42  111.  App.  07,  102. 


PILFER. 

The  words  "to  pilfer,**  In  their  plala  ind 
popular  'sense,  mean  to  steal.  To  charge  an- 
other with  pilfering  is  to  charge  him  witb 
stealing.  Becket  t.  Sterrett  (Ind.)  4  Blackf. 
490,500. 

PILLAGE. 

The  term  •pillage'*  Imports  latrodna- 
tion,  or  robbery  by  force  or  violence,  and 
not  a  simple  larceny  merely.  Merlin  defines 
it  to  be  the  plundering,  ravaging,  or  carrying 
off  of  goods,  commodities,  or  merchandise  by 
open  force  or  violence.  American  Ins.  Co.  t. 
Bryan  (N.  Y.)  26  Wend.  563,  573,  37  Am.  Dec 
278  (citing  23  MerL  Repert  art  "PiUage**). 

PILOT. 

See  "Branch  Pilot";  "Licensed  Pilot" 

A  "pilot*'  is  defined  to  be,  first,  an  ofl^cer 
serving  on  board  of  a  ship  during  the  course 
of  a  voyage,  and  having  the  charge  of  the 
helm  and  of  the  ship's  route;  and,  secondly, 
an  ofiacer  authorized  by  law,  who  is  taken 
on  board  at  a  particular  place  for  the  pur- 
pose of  conducting  a  ship  through  a  river, 
road,  or  channel,  or  from  or  into  a  port 
People  V.  Francisco  (N.  Y.)  10  Abb.  Pfbc. 
80,  32;  State  y.  Turner,  55  Pac.  92,  93,  S4 
Or.  173;  Chapman  y.  Jackson  (S.  O.)  9  Rich. 
Law,  200,  212;  The  Wave  v.  Hayer  (U.  S.)  29 
Fed.  Cas.  464,  468  (citing  Abb.  Shipp.  148). 

As  *  pnblie  oAoar* 

A  "pilot"  Is  one  who  steers  a  ship  or 
vessel — ^a  guide — ^and  in  no  sense  exercises 
or  discharges  the  functions  of  a  public  of- 
fice. No  portion  of  the  sovereignty  of  the 
country  attaches  to  his  position  or  duty.  It 
is  neither  legislative,  executive,  nor  judiciali 
and  does  not,  therefore,  fall  legitimately 
within  the  scope  of  a  quo  warranto  informa- 
tion as  to  public  ofllcers.  Attorney  General 
V.  McCanghey,  43  Atl.  646.  648,  21  R.  I.  341 
(ciUng  Dean  y.  Healy,  66  Ga.  503). 

A  pilot  is  not  an  officer,  wlthhi  the  mean- 
ing of  the  Constitution  and  statutes  of  Flor- 
ida, but  he  is  a  person  Invested  by  law  with 
peculiar  powers  and  privileges  connected 
with  commerce,  for  the  exercise  of  whlcb  a 
qualification  is  required  by  the  state.  The 
privileges  and  powers  which  he  has  being  of 
a  public  nature,  resulting  from  legislative 
grant  of  franchise,  and  if  he  exercise  sach 
franchise  without  the  qualification  prescrib- 
ed by  statute^  an  information  in  the  nature 
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of  a  quo  warranto  may  be  brought  by. the 
Attorney  General.  State  y.  Jones,  16  Fla. 
306-310. 

Pilots  of  the  harbor  of  San  Francisco 
are  public  officers.  They  are  appointed  by 
Tirtue  of  an  act  of  the  Legislature  for  a  fixed 
term  to  their  employments,  have  definite  du- 
ties prescribed,  fixed  rules  of  compensation, 
are  required  to  give  bond,  and  are  entitled 
to  do  all  the  business  of  pilots  for  the  harbor 
of  San  Francisco.  People  t.  Woodbury,  14 
Cal.  43,  45. 

Master  of  towboat. 

The  master  of  a  towboat  engaged  in  a 
bona  fide  towage  service  is  not  a  pilot  State 
T.  Turner,  66  Pac.  645,  84  Or.  173. 

PIIX>TAGE. 

See  "Half  Pilotage.'* 
As  impost,  see  ''Imposts." 

Pilotage  is  compensation  for  services  per- 
formed by  a  pilot  Gloucester  Ferry  Co.  t. 
Commonwealth  of  Pennsylvania,  5  Sup.  Ct 
826,  832,  114  U.  S.  196,  29  L.  Ed.  158;  South- 
em  S.  S.  Co.  V.  Port  Wardens,  78  U.  S.  (6 
Wall.)  81,  34,  18  L.  Ed.  749. 

"Pilot  vessel  engaged  on  her  station  or 
pilotage  duty,"  within  Act  Cong.  March  8, 
1885,  art  9  (23  Stat  c.  354).  providing  for 
the  maintenance  and  protection  of  a  pilot 
ressel  while  engaged  on  her  station  or  pilot- 
age duty,  includes  pilot  boats  when  at  an- 
chor, and  also  cruising,  looking,  or  waiting 
for  ships  wanting  pilots,  though  hundreds 
of  miles  off  from  the  port  to  which  they  be- 
long.   The  Haverton  (U.  S.)  81  Fed.  568,  568. 

PILOT'S  WATER. 

"Pilot's  water  or  pilotage  ground"  means 
the  access  to  a  bay,  inlet,  river,  harbor,  or 
port,  beginning  at  the  exterior  point  where 
a  pilot  may  take  leave  of  an  outward  bound 
▼essel,  and  extending  to  where  Inward  bound 
vessels  anchor.  It  is  not  synonymous  with 
the  term  "cruising  ground,"  which  means  the 
distance  from  a  certain  extent  of  coast  which 
a  pilot  may  take  them  by  his  commission. 
The  Whistler  (U.  S.)  13  Fed.  295,  298. 

The  term  **pilot*8  water"  does  not  in- 
clude a  shoal  running  out  into  the  sea,  which 
la  not  an  entrance  into  a  bay,  inlet,  harbor, 
or  port,  though  within  the  cruis^g  ground, 
aoless  it  has  been  expressly  made  to  include 
anch  shoal  by  statute.  Lea  v.  Alexander  (U. 
8.)  15  Fed.  Cas.  91. 

PIMP. 

The  ordinary  meaning  of  the  word 
**plmp*'  is  one  who  provides  for  others  the 
means  of  gratifying  lust;  a  panderer.    Wei- 


deman  v.  State,  80  N.  E.  920,  921,  4  Ind.  App. 
397. 

"Pimp"  is  defined  by  Webster  and 
Worcester  as  "one  who  provides  gratification 
for  the  lust  of  others;  a  procurer;  a  pander- 
er." This  is  the  commonly  accepted  defini- 
tion of  the  term,  and,  if  it  has  acquired  any 
other  meaning  by  local  usage,  that  usage  and 
meaning  must  be  proven  as  a  fact,  and  can- 
not be  judicially  noticed  by  the  court.  Peo- 
ple V.  Gastro,  42  N.  W.  937,  939,  75  Mich.  127. 

"Pimp"  is  defined  as  one  who  provides 
gratification  for  the  lust  of  others,  and  is  a 
term  of  opprobrium,  so  that  its  use  in  an 
information  charging  the  violation  of  an  or- 
dinance was  scandalous,  and  it  should  have 
been  stricken.  City  of  Butte  T.  Peasley,  46 
Pac.  210,  18  Mont  303. 

PINE  LAND  BROKER. 

A  '*pine  land  broker"  is  a  person  enga- 
ged as  a  middleman,  whose  business  it  is  to 
bring  sellers  and  purchasers  of  pine  land  to- 
gether, and  induce  a  sale  for  which  he  char- 
ges a  commission  from  one  t>r  both  parties. 
McDonald  y.  Maltz,  44  N.  W.  337,  78  Mich. 
685. 


PINE  TIMBER. 

A  declaration  for  the  sale  and  delivery 
of  "pine  timber"  is  not  supported  by  evidence 
of  the  sale  and  delivery  of  spruce  timber. 
Bobbins  T.  Otis,  18  Mass.  a  Pick.)  368,  870. 

PIN. 

The  term  ''pins,  solid  head  or  other," 
in  the  tariff  act  of  1883^  fixing  a  duty  on 
pins,  solid  head  or  other,  does  not  include 
iron  and  steel  wire  hairpins,  as  previous  tar- 
iff acts  treated  hairpins  as  distinct  from  pins, 
solid  head  or  other,  and  therefore  such  hair- 
pins, not  being  enumerated,  are  dutiable  as 
manufactured  articles  or  wares  not  specifical- 
ly enumerated,  composed  wholly  or  in  part 
of  Iron,  steel,  etc.  Kobertsdn  v.  Rosenthal, 
10  Sup.  Ct  120,  121,  132  U.  S.  460,  83  L.  Ed. 
392. 

Within  the  meaning  of  the  revenue  laws, 
black-headed  pins  are  "pins,  metallic,"  and 
dutiable  as  such,  and  not  as  "manufactures 
of  glass,  or  of  which  glass  shall  be  the  com- 
ponent material  of  chief  value."  Worthlng- 
ton  V.  United  States  (U.  S.)  90  Fed.  797  (fol- 
lowing Stelnhardt  v.  United  States  [U.  S.]  92 
Fed.  139). 

PIN  POOI.. 

The  game  of  pin  pool  is  played  on  a  ta- 
ble on  which  five  pins  are  set  in  a  small 
square,  one  being  in  the  center  of  the  square, 
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and  each  pin  being  numbered  from  one  to 
five,  respectively.  The  game  is  played  by  a 
number  of  persons,  each  one  of  whom  uses 
a  cue,  and  balls,  wherewith  the  pins  are 
knocked  down,  and  the  player  la  credited  on 
his  score  with  the  respectiye  number  of  the 
pins  thus  knocked  down.  At  the  beginning 
of  the  game  the  game  keeper  puts  a  nxunber 
of  marbles  in  a  leather  bottle,  on  each  one 
of  which  is  a  number  printed,  and  after  thor- 
oughly shaking  it  up  he  gives  one  to  each  of 
the  players.  These  balls  indicate  the  order 
of  players  among  the  players,  and  each  one 
is  entitled  to  credit  on  his  score  for  the  num- 
ber marked  on  his  ball.  When,  In  the  prog- 
ress of  the  game,  one  of  the  players  makes 
a  total  score  of  the  precise  number  fixed  as 
the  winning  nmnber,  he  is  entitled  to  the 
pool,  which  consists  of  the  total  amount  the 
players  contributed  thereto.  The  game  is 
not  a  gambling  one,  in  the  sense  of  the  Con- 
stitution and  the  law.  State  v.  Qoald,  43  La. 
Ann.  1076,  10  South.  183,  26  Am.  8t  Bep. 
207. 

PINT. 

In  common  understanding  a  charge  of  a 
sale  of  ''one  pint"  of  brandy  means  a  sale 
of  that  particular  quantity,  and  not  of  more. 
That  a  pint  is  less  than  fire  gallons  is  a  part 
of  the  English  language.  State  v.  Lavake,  6 
N.  W.  839,  26  Minn.  626»  87  Am.  Rep.  416. 


PIONEER. 

A  patent  representing  a  marked  ad- 
vance in  the  art  is  called  a  **pioneer."  Ford 
V.  Bancroft  (U.  B.)  08  Fed.  809,  812,  89  C.  a 
A.  91. 

"Pioneer,**  as  used  in  connection  with  a 
patent,  is  commonly  understood  to  denote 
one  covering  a  function  never  before  per^ 
formed,  a  wholly  novel  device,  or  one  of  such 
novelty  and  importance  as  to  mark  a  distinct 
step  in  the  progress  of  the  art,  as  distin- 
guished from  a  mere  Improvement  or  per- 
fection of  what  has  gone  before.  Boyden 
Power-Brake  Co.  v.  Westlnghouse,  18  Sup. 
Ct  707,  170  U.  S.  687, 42  L.  Bd.  1136. 


PIOUS  GIFT.    . 

See  "Legacy  to  Plomi  Uses.** 

Mr.  Binney,  In  his  great  argument  In 
the  case  of  Yidal  v.  Qirard*s  Ex'rs,  43  U.  S. 
(2  How.)  127,  11  L.  Ed.  205,  defined  a  pious 
or  charitable  gift  to  be  whatever  is  given  for 
the  love  of  God,  or  for  the  love  of  your  neigh- 
bor, In  the  catholic  and  universal  sense,  giv- 
en from  these  motives  and  to  these  ends, 
free  from  the  stain  or  taint  of  every  con- 
sideration that  Is  personal,  private,  or  sel- 
fish.   The  love  of  God  Is  the  basis  of  all 


that  is  bestowed  for  his  honor,  the  upbuilding 
of  his  church,  the  support  of  his  ministers, 
the  religious  instructions  of  mankind.  The 
love  of  his  neighbor  is  the  principle  that 
prompts  and  consecrates  all  the  rest.  This 
definition  was  approved  by  the  Supreme 
Court  of  Pennsylvania.  Pennoyer  v.  Wad- 
hams,  25  Pac.  720,  722,  20  Or.  274,  11  L.  B. 
A.  210  (citing  Price  t.  Maxwell,  28  Pa.  [4 
Casey]  28,  85). 

PIPE. 

See  "Standplpe.** 

PIPE  CUTTEB* 

A  "pipe  cutter"  is  a  tool,  worked  by 
hand,  which  grasps  the  pipe  to  be  cut  be- 
tween two  Jaws,  one  or  both  of  which  is 
provided  with  a  knife,  and  is  then  revolved 
around  the  pipe,  the  jaws  being  gradually 
brought  nearer  together,  as  the  cut  progress- 
es, by  means  of  a  set-screw  or  other  device. 
Saunders  v.  Allen  (U.  8.)  80  Fed.  610^  9  O. 
C.  A.  167. 

PIPE  LINE. 

'Tlpe  line,**  as  nsed  In  a  deed  convey- 
ing all  the  grantor's  right  and  title  to  all 
buildings,  "tanks,  derricks,  pipes,  pipe  lines, 
fijctures,  and  all  other  personal  property 
whatsoever,"  situated  on  any  portion  of  a 
ranch,  means  a  line  of  pipe  running  upon 
or  in  the  earth,  carrying  with  it  the  right 
to  the  use  of  the  soil  In  which  It  Is  placed. 
Diets  V.  Missouri  Transfer  Co.,  80  Pac  880, 
383,  96  Cal.  92. 

PIPE  UKE  COaCPAHT. 

The  term  "pipe  line  company,**  as  nsed 
in  the  chapter  relating  to  the  listing  of  per- 
sonal property  for  taxation,  includes  any  per- 
son or  persons,  Jolnt-sto<±  association  or 
corporation,  wherever  organized  or  incor- 
porated, when  engaged  In  the  business  of 
transmitting  natural  gas  or  oil  through  pipes 
or  tubing,  either  wholly  or  partially,  within 
this  state.  Bates'  Ann.  8t  Ohio  1904.  | 
2780-17. 

PIRACY. 

Piracy  consists  of  those  acts  of  robbeiy 
or  depredation  on  the  high  seas  which  If 
committed  on  the  land  would  have  amounted 
to  a  felony,  and  Is  sometimes  spoken  of  as  a 
marine  felony.  It  Is  therefore  robbery  on 
the  high  seas.  Dole  v.  Merchants'  Mut.  Ma- 
rine Ins.  Co.,  51  Me.  465,  467;  United  States 
V.  Tully  (IT.  S.)  28  Fed.  Cas,  226.  229;  United 
States  V.  Smith  (U.  S.)  27  Fed.  Cas.  1134, 
1135;  Talbot  v.  Janson,  3  U.  S.  (3  Dall.)  133, 
159,  1  L.  Ed.  540;   United  Statee  t.  Jones 
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(U.  S.)  26  Fed.  Cas.  653,  655;  United  States 
Y.  Chapels  (N.  Y.)  2  Wheeler,  Cr.  Caa.  206, 

Piracy  la  defined  as  an  assault  on  yea- 
sels  navigating  on  the  seas,  committed  animo 
fmtindi,  whether  the  robbery  or  forcible  dep- 
redation be  effected  or  not,  and  whether  or 
not  it  be  accompanied  by  murder  or  person-, 
al  injury.  Dole  r.  New  England  Mut  Marine 
Ins.  Co.  (U.  S.)  7  Fed.  Caa.  837,  847  (citing  1 
Phillim.  Int  Law,  879). 

"Piracy"  is  only  a  sea  term  for  robbery, 
piracy  being  a  robbery  within  the  jurisdic- 
tion of  admiralty.  United  States  y.  Smith, 
18  U.  S.  (5  Wheat)  153,  161,  5  L.  Ed.  57. 

*'Piracy"  is  an  offense  against  the  law 
of  nature,  which  is  in  this  respect  the  law 
of  nations.  Adams  ▼•  People,  1  N.  Y.  (1 
Comst)  173,  177. 

Piracy  consists  of  depredations  commit- 
ted on  the  high  seas,  without  authority  ffom 
any  sovereign  power.  It  is  not  necessary 
that  the  motive  be  plunder,  or  that  the 
depredations  be  directed  against  the  vessels 
of  all  nations  indiscriminately,  it  being  suffi- 
cient that  the  act  is  an  act  of  depredation 
on  the  sea  with  a  felonious  purpose.  United 
States  V.  The  Ambrose  Light  (U.  S.)  25  Fed. 
408,  412,  415. 

Piracy  is  considered  by  President  Wool- 
sey  as  a  name  applied  to  indiscriminate 
plundering  and  robbery,  either  upon  the  high 
seas  or  upon  the  coasts,  where  the  high  seas 
are  used  as  the  basis  of  operation,  thus  pre- 
cluding the  idea  of  a  revolutionary  or  polit- 
ical sentiment  The  City  oC  Mexico  (U.  8.) 
28  Fed.  148,  160. 

To  constitute  piracy,  the  taking  must 
be  felonious.  A  commission  cruiser,  by  ex- 
ceeding his  authority,  is  not  thereby  to  be 
considered  a  pirate.  It  may  %e  a  marine 
trespass,  but  not  an  act  of  piracy,  if  the  ves- 
sel is  taken  as  a  prize,  unless  taken  feloni- 
ously and  with  intent  to  commit  a  robbery. 
Davison  v.  Sealskins  (U.  8.)  7  Fed.  Cas.  192, 
193. 

The  crime  of  robbery  committed  by  a 
person  on  the  high  seas,  on  board  of  any  ship 
or  vessel  belonging  exclusively  to  subjects 
of  a  foreign  state,  or  persons  within  a  ves- 
sel belonging  exclusively  to  the  subjects  of 
a  foreign  state,  is  not  piracy,  within  the 
true  intent  and  meaning  of  the  act  for  the 
punishment  of  certain  crimes  against  the 
United  States.  United  States  v.  Kessler  (U. 
S.)  26  Fed.  Cas.  766,  771  (citing  Palmer's 
Case,  16  U.  &  [3  Wheat]  610,  4  L.  Ed.  471). 

A  person  who  conmiitB  hostility  under  a 
commission  to  a  party  to  a  recognized  dvil 
war  is  not  guilty  of  piracy.  Tlie  Chapman 
(U.  a)  6  Fed.  Cas.  471,  474. 

Every  illegal  act  or  transgression  com- 
mitted OD  the  high  seas  will  not  amount  to 


•'piracy.**  What  is  called  robbery  on  land 
is  piracy  if  committed  at  sea,  and  as  every 
robbery  on  land  includes  a  trespass,  so  does 
every  piracy  at  sea.  Consequently,  if  there 
be  an  unlawful  taking,  it  may  be  piracy  or 
trespass,  according  to  the  circumstances  of 
the  case.  Talbot  v.  Janson,  8  U*  8.  (3  Dall.) 
133,  152,  1  L.  Ed.  652. 

If  a  party  of  emigrants  on  a  voyage  to 
Australia  change  their  minds  and  prefer  go- 
ing to  California,  and,  to  effect  their  object 
murder  the  captain  and  crew  and  seize  the 
vessel,  such  act  is  an  act  of  piracy,  within 
the  meaning  of  a  policy  of  insurance  stipu- 
lating against  perils  by  pirates.  Palmer  v. 
Naylor,  10  Bxch.  382,  888. 

FriTateevlas  dlsttngiilslieAi 

The  distinction  between  privateering  and 
piracy  is  the  distinction  between  captures 
jure  belli,  under  color  of  governmental  au- 
thority, and  for  the  benefit  of  a  political 
power  organized  as  a  government  de  jure 
or  de  f^cto,  and  mere  robbery  on  the  high 
seas,  committed  from  motives  of  personal 
gain,  like  theft  or  robbery  on  land.  In  the 
one  instance  the  acts  committed  inure  to  the 
benefit  of  the  commissioning  power,  and  in 
the  other  to  the  benefit  of  the  perpetrators 
merely.  A  capture  of  a  vessel  and  cargo  by 
a  Confederate  privateer  was  held  not  to  be 
within  the  terms  of  the  insurance  policy 
against  perils  of  the  sea,  fires,  pirates,  as- 
sailing thieves,  Jettison,  etc.,  but  to  be  in- 
cluded in  the  exception  "that  said  company 
shall  not  be  liable  for  any  claim  for  or  loss 
by  seizure,  capture,  or  detention.**  Fifield 
V.  Insurance  Co.  of  Pennsylvania,  47  Pa. 
(11  Wright)  166»  168,  86  Am.  Dec  623. 

Slave  tradias* 

The  act  of  trading  in  slaves,  however 
detestable,  is  not  the  act  of  freebooters,  en- 
emies of  the  human  race,  renouncing  every 
country,  and  ravaging  every  country  in  its 
coasts  and  vessels  indiscriminately.  It  is 
not  piracy.  And  the  right  of  search,  which 
is  strictiy  belligerent  in  its  character,  and 
can  never  be  exercised  by  a  nation  at  peace, 
except  against  professed  pirates,  until  per- 
mitted by  treaty,  does  not  extend  to  the 
searching  of  vessels  of  a  friendly  nation  sup- 
posed to  be  engaged  in  the  slave  trade.  The 
Antelope,  23  U.  S.  (10  Wheat)  66-118,  6  L. 
Ed.  268;  United  States  v.  Darmand  (U.  8.) 
26  Fed.   Cas.  754,  760. 

Mnsioal  eonpositioii* 

The  "piracy"  of  a  musical  composition 
is  the  composition  of  an  air  which  is  sub- 
stantially the  same  with  another.  If  you 
take  from  the  composition  of  a  composer  all 
the  bars  consecutively  which  form  the  en- 
tire air  or  melody,  without  any  material 
alteration,  it  is  a  piracy;  though,  on  the 
other  hand,  you  might  take  them  in  a  differ- 
ent order,  or  broken  by  the  Intersection  of 
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others,  In  such  a  manner  as  should  not  be 
a  piracy.  It  must  depend  on  whether  the 
air  taken  is  substantially  the  same  with  the 
original.  Now,  the  most  imlettered  In  music 
can  dlstlngrulsh  one  song  from  another,  and 
the  mere  adaptation  of  the  air,  either  by 
changing  it  to  a  dance,  or  by  transferring 
it  from  one  instrument  to  another,  does  not, 
lu  common  apprehensions,  alter  the  original 
subject  The  ear  tells  you  that  it  is  the 
same.  The  original  air  requires  the  aid  of 
genius  for  its  construction,  but  a  mere  me- 
chanic in  music  can  make  the  adaptation  or 
accompaniment  Substantially  the  piracy  is 
where  the  appropriated  music,  though  adapt- 
ed to  a  different  purpose  from  that  of  the 
original,  may  still  be  recognized  by  the  ear, 
and  adding  yariations  makes  no  difference 
in  the  principle.  D'Almalne  v.  Boosey,  1 
Younge  &  G.  288  (cited  and  quoted  in  Daly 
V.  Palmer  [U.  S.]  6  Fed.  Gas.  1187). 

PIBATIOAL  AGGRESSION. 

A  "piratical  aggression,**  within  Act 
Gong.  March  3,  1819,  c.  75,  authorizing  the 
condemnation  of  any  vessel  which  shall  have 
attempted  any  phratical  aggression,  is  an 
aggression  unauthorized  by  the  law  of  na- 
tions, hostile  in  its  character,  wanton  and 
criminal  in  its  commission,  and  utterly  with- 
out any  sanction  from  any  public  authority 
or  sovereign  power.  In  short,  it  means  the 
act  belonging  to  the  class  of  offenses  which 
pirates  are  in  the  habit  of  perpetrating, 
whether  they  do  it  for  the  purposes  of  plun- 
der, or  for  the  purposes  of  hatred,  revenge,  or 
wanton  abuse  of  power.  United  States  v. 
The  Malek  Adhel,  43  U.  S.  (2  How.)  210,  232, 
11  L.  Ed.  239. 

PIRATE. 

"A  pirate"  Is  said  to  be  one  who  roves 
the  sea  in  an  armed  vessel  without  any  com- 
mission from  any  sovereign  state,  on  his 
own  authority,  and  for  the  purpose  of  seizing 
by  force  and  appropriating  to  himself,  with- 
out discrimination,  every  vessel  he  may 
meet  For  this  reason  pirates,  according  to 
the  law  of  nations,  have  always  been  com- 
pared to  robbers,  the  only  difference  being 
that  the  sea  is  the  theater  of  the  operations 
of  one,  and  the  land  of  the  other.  United 
States  V.  Bacon  (U.  S.)  24  Fed.  Gas.  963,  965; 
Davison  v.  Sealskins  (U.  S.)  7  Fed.  Gas. 
192,  193;  Dole  v.  New  England  Mut  Ma- 
rine Ins.  Go.  (U.  S.)  7  Fed.  Gas.  837,  847. 

A  "pirate,"  according  to  the  most  ap- 
proved definitions,  is  a  sea  robber;  one  who 
robs  on  the  high  seas  irrespective  of  country 
or  conditions;  an  indiscriminate  plunderer 
for  the  sake  of  gain.  Fifleld  v.  Insurance 
Co.  of  Pennsylvania,  47  Pa.  (11  Wright)  166, 
187,  86  Am.  Dec  523. 

A  "pirate"  is  one  who  renounces  every 
country  and  ravages  every  country  on  its 


coast  and  vessels  indiscriminately.  A  'pi- 
rate" is  otherwise  defined  as  one  who,  with- 
out a  commission  from  any  public  or  rec- 
ognized authority,  shall  ravage  the  coast  or 
vessels  of  any  country  indiscriminately. 
Charge  of  the  court  in  the  case  of  The  Wan- 
derer (Pa.)  3  Phila.  527,  638,  589. 

PISCARIA. 

See  *'0)mmon  of  Piscary.** 

"The  term  'piscaria'  is  used  as  including 
all  fisheries,  without  regard  to  theic  dis- 
tinctive character  or  to  the  method  of  tak- 
ing the  fish."  Moulton  v.  Llbbey,  37  Me.  472, 
497,  59  Am.  Dec.  57  (cited  in  Caswell  ▼•  John- 
son, 58  Me.   164,  166). 

PISOABIAI.  BIGHTS. 

"Piscarial  rights,"  of  whatever  nature 
and  in  whatever  manner  acquired,  are  al- 
ways subservient  to  the  rights  of  the  public 
or  to  the  rights  of  navigation.    Moulton  y» 
I  Libbey,  87  Me.  472,  497,  59  Am.  Dec.  57. 

i 

PISTOL 

See  "Belt  Pistol";  "Pocket  Pistol." 
As  a  deadly  weapon,  see  "Deadly  Weap- 
on." 
As  a  weapon,  see  "Weapon.** 

A  pistol  is  a  small,  light  firearm.  The 
pistol  earliest  in  use  was  a  matchlock  arm, 
the  arm  containing  a  match  for  firing  it 
This  was  succeeded  by  the  fiint  and  steel 
lock,  and  then  by  the  percussion  lock.  At- 
wood  V.  State,  53  Ala.  508,  509. 

"Pistol,"  as  used  in  Act  Feb.  16.  1875, 
prohibiting  the  carrying  of  any  "pistor* 
whatever  as  la  weapon,  means  such  as  is  usu- 
ally carried  in  the  pocket  or  of  a  size  to  be 
concealed  about  the  person,  and  used  In 
private  quarrels  and  brawls,  and  not  such  as 
is  in  ordinary  use  and  effective  as  a  weapon 
of  war,  and  useful  and  necessary  for  the 
common  defense.  Pistol  is  from  Plstola,  a 
town  in  Italy  where  pistols  were  first  made. 
A  pistol  is  a  small  firearm,  or  the  smallest 
arm  used,  intended  to  be  fired  from  one  hand, 
differing  from  a  musket  chiefly  In  size.  Fife 
V.  State,  31  Ark.  455,  461,  25  Am.  Rep.  556 
(citing  Webst  Diet). 

Disabled  weapon. 

"Pistol,"  as  used  in  a  statute  relating  to 
the  carrying  of  a  pistol  on  .the  person,  can- 
not be  construed  to  include  a  pistol  which 
has  no  cylinder,  the  cylinder  not  being  at^ 
tached  to  it  nor  in  the  person's  possession. 
Oook  V.  State,  1  Tex.  App.  19. 

"Pistol,"  as  used  in  a  statute  prohibit- 
ing the  carrying  of  concealed  firearms  or 
pistols,  must  be  a  pistol  having  such  a  de- 


PISTOL 


5383 


PLACB 


gree  of  perfectness  that  it  may  reasonably 
be  carried  and  U8ed  as  a  weapon.  It  does 
not  include  a  pistol  that  has  no  mainspring 
or  otlier  necessary  parts  of  a  lock,  and  can 
only  be  tired  off  by  the  use  of  a  match,  or  in 
some  other  such  way.  Evins  y.  State,  46 
Ala.  88,  89. 

A  pistol,  within  the  meaning  of  a  stat- 
ute forbidding  the  carrying  of  a  pistol,  does 
not  include  a  pistol  with  a  broken  main 
spring,  and  the  carrying  thereof  to  a  gun 
shop  for  repairs  is  not  a  violation  of  the 
statute.    Underwood  v.  State,  29  S.  W.  777. 

As  the  term  "pistol"  is  used  in  Rev. 
Ck>de,  §  3555,  prohibiting  the  carrying  of  con- 
cealed pistols,  it  includes  a  pistol  which  is 
60  much  out  of  order  that  it  cannot  be  dis- 
charged by  the  trigger.  Atwood  t.  State,  63 
Ala.  508,  509. 

*Tistol,"  as  used  In  Code,  I  4527,  mak- 
ing it  penal  to  carry  about  the  person,  un- 
less in  an  open  manner  and  fully  exposed  to 
view,  any  pistol,  except  a  horseman's  pistol, 
includes  a  pistol  the  main  spring  of  which 
Is  disabled  so  as  to  render  a  discharge  of 
the  weapon  impossible  in  the  ordinary  mode 
of  using  firearms.  "Pistor*  is  a  word  in  gen- 
eral use  by  the  whole  population,  and  is 
consequently  to  be  understood  in  its  ordinary 
signification.  With  this  as  a  standard,  any 
object  which  would  usually  be  called  a  pistol 
In  speaking  of  it  is  a  pistol.  An  object 
once  a  pistol  does  not  cease  to  be  one  by  be- 
coming temporarily  ineflScient  Its  order  and 
condition  may  vary  from  time  to  time  with- 
out changing  its  essential  nature  or  charac- 
ter. Williams  V.  State,  61  Qa.  417,  418,  84 
Am.  Rep.  102. 

PISTOI.  CARTRIDGE. 

In  a  law  imposing  a  license  of  $300  on 
dealers  in  pistols  or  pistol  cartridges,  by  the 
term  ''pistol  cartridges"  is  meant  not  merely 
such  cartridges  as  are  or  may  hereafter  be 
called  pistol  cartridges,  but  pistol  cartridges 
in  fact,  such  as  are  adapted  to  and  are  or 
may  be  used  for  pistols  of  the  size  and  cali- 
ber in  ordinary  use,  Including  especially 
those  capable  of  being  carried  about  the  per- 
son. The  name  of  a  thing  may  be  but  a 
mere  device  and  amount  to  but  little,  as  deal- 
ers have  power  to  name  their  own  articles 
of  trafllc,  and  would  be  tempted  to  affix  a 
spurious  nomenclature  in  order  to  elude  the 
law.  Union  Metallic  Cartridge  Ck).  v.  Teague, 
8  South.  709,  710,  83  Ala.  47& 

PIT  BOSS. 

The  term  ••mine  manager^  in  Act  June 
18»  1891,  providing  for  the  examination  of 
mine  managers,  etc.,  is  defined  by  the  act 
as  intended  to  mean  any  person  who  is  char- 
ged with  the  general  direction  of  the  under- 


ground work,  or  of  both  the  underground 
and  top  work,  of  any  coal  mine,  and  who  is 
commonly  known  and  designated  as  "mine 
boss"  or  "foreman"  or  "pit  boss."  Woodruff 
V.  KellyviUe  Coal  Co.,  182  IlL  480,  483,  56 
N.  E.  650. 

PITCH. 

By  a  vote  of  the  original  proprietors  of 
the  township,  a  committee  was  appointed 
"to  run  out  the  common  lands,  showing  all 
the  lands  that  have  been  pitched,  and  all  the 
common  land  that  is  left,"  and  authorizing 
the  committee  "to  lay  out  all  meets  and 
bounds  to  each  person  that  has  made  his 
pitch,  100  acres  to  each  right,  and  to  make 
a  return  accordingly."  "Pitch,"  as  here  used, 
means  the  selection  of  the  general  location 
of  a  claim  or  share  by  entry  and  occupation. 
Qarland  v.  Rollins,  86  N.  H.  849,  352. 


PLACL 

See  "Abiding  Place**;  "Conspicuous 
Place";  "Dwelling  Place";  "Foreign 
Place";  "Gambling  Place";  "Home 
Place";  "In  Place";  "In  Place  Of; 
"Ordinary  Place";  "Public  Place": 
"Suitable   Place";    "Traveled  Place." 

Any  place,  see  "Any." 

Other  place,  see  "Other." 

The  word  "place"  has  a  variable  mean- 
ing. In  particular  it  means  in  any  given  in- 
stance, its  use  depending  upon  the  connection 
and  circumstances.  It  may  not  be  identity 
of  spot  **The  extent  of  locality  is  to  be 
determined  by  the  connection  in  which  the 
word  is  used."  State  v.  Heard,  64  Mo.  App. 
334,  339  (citing  And.  Law  Diet  and  Webst 
Diet).  Webster  defines  "place"  as  an  area; 
any  portion  of  space  regarded  as  distinct 
from  other  space;  two  adjoining  places  are 
but  one  place  when  consolidated.  Prentiss 
V.  Davis,  22  AtL  246,  248,  83  Me.  864. 

The  word  "place"  expresses  simply  lo- 
cality, and  not  kind.  Hence  qualifying 
words  are  necessary  to  indicate  the  kind 
of  place.  Thus,  a  statute  exempting  from 
taxation  "places"  of  religious  worship  char- 
acterizes the  place  by  religious  worship,  and 
without  religious  worship  held  in  it  the 
place  has  no  character,  so  that  the  exemp- 
tion is  determined  entirely  by  the  use  to 
which  the  place  is  put,  and  would  not 
include  buildings  for  such  church  purposes 
as  Sunday  schools,  lectures,  and  parsonages. 
Mullen  V.  Erie  County,  &5  Pa.  288,  291,  27 
Am.  Rep.  650,  4  Wkly.  Notes  Cas.  502,  503. 

"Place,"  as  used  in  an  agreement  to  give 
a  certain  person  a  certain  sum  if  he  should 
send  to  the  promisor  a  party  to  buy  his 
place  at  R.,  usually  imports  real  property, 
yet  it  does  not  necessarily  do  so.    It  is  sus- 
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ceptib!e  of  various  meauings.  If  the  prom- 
isor had  been  the  owner  of  the  real  estate 
in  which  the  bosiness  was  carried  on,  but  not 
of  the  business  itself,  the  expression  "his 
place  at  R."  would  clearly  have  indicated 
the  realty  which  he  owned.  On  the  other 
hand,  if  land  had  been  the  property  of  an- 
other, but  the  saloon  business,  with  its  good 
will  and  fixtures,  had  belonged  to  the  prom- 
isor, then  **his  place  at  R.**  would  have  been 
an  apt  expression  to  describe  his  saloon  and 
fixtures.  The  fact  that  he  owned  both  the 
business  and  the  property  in  which  it  was 
carried  on  makes  the  meaning  of  the  words 
used  uncertain.  Axford  v.  Meeks,  36  Atl. 
1086,  50  N.  J.  Law,  602. 

Rev.  St  art  4311,  provides  that  any  offi- 
cer taking  the  acknowledgment  of  a  deed 
must  place  his  official  certificate  thereon. 
Held,  that  the  word  "place"  means  to  assign 
a  place  to,  to  fix,  to  settle;  and  a  certificate 
of  acknowledgment  written  on  a  piece  of  pa- 
per and  pasted  on  a  deed  was  a  compliance 
with  the  statute.  Schramm  y.  Gentry,  63 
Tex.  583,  5S6. 

As  city  or  town. 

As  used  in  Gen.  St  c.  8,  I  7,  cL  8,  sub- 
jecting to  a  penalty  whoever  brings  into  and 
leaves  any  poor  and  indigent  person  in  any 
place  in  the  state  where  he  is  not  lawfully 
settled,  knowing  him  to  be  poor  and  indigent, 
"place"  is  synonymous  with  "city"  or  "town." 
Inhabitants  of  Palmer  ▼.  Wakefield,  102 
Mass.  214,  215. 

The  word  "place"  may  mean  a  city  or 
town.  Rev.  Laws  Mass.  1002,  p.  80  c.  8,  |  5, 
subd.  17. 

The  word  "place"  in  the  statutes  may 
mean  city  or  town,  unless  some  other  mean- 
ing is  Implied  by  the  context  Pub.  St  N. 
H.  1001,  p.  65,  c.  2,  5  80. 

As  eovnty. 

"Place"  is  a  very  indefinite  term  In  pub- 
lic usage.  It  is  used  of  an  area  or  portion 
of  land  marked  off  by  boundaries,  real  or 
imaginary,  as  a  region  or  locality.  It  is 
applied  to  a  city,  town,  or  village,  and  is 
used  of  a  building  with  adjoining  grounds. 
As  used  in  Const  art  5,  S  26,  preventing  the 
Legislature  from  passing  local  or  special 
laws  changing  the  names  of  persons  or 
"places,"  it  will  be  held  to  Include  counties. 
State  V.  Thomas,  64  Pac  503,  504,  25  Mont 
22a 

"Place,"  as  used  in  the  revised  act  of 
March  3,  18G3,  providing  that  when  foreign 
goods  brought  or  sent  into  the  United  States 
are  obtained  otherwise  than  by  purchase, 
they  shall  be  invoiced  at  the  actual  market 
value  thereof  at  the  time  and  place  whos 
and  where  they  were  procured  or  manufac- 
tured, does  not  mean  any  locality  more  lim- 
ited than  the  country  where  the  goods  are  { 


bought  or   manufactured.     Cliquot's  Cham- 
pagne, 70  U.  S.  (8  Wall.)  114,  142,  18  L.  Ed. 

iia. 

As  homestead. 

"Place,"  as  used  In  a  contract  to  pior- 
chase  of  a  certain  person  his  place  at  8^ 
should  be  construed  in  its  popular  and  oop> 
rect  meaning,  as  the  place  where  one  re- 
sides; his  homestead.  Hodges  v.  Rowing, 
18  Atl.  070,  080^  58  Conn.  12,  7  L.  R.  A.  87. 

As  lot  wltli  several  bvlldiacs* 

"Place,"  as  used  in  St  1800,  c  230, 
providing  that  the  officers  of  a  city  may  li- 
cense persons  to  keep  more  than  four  horses 
in  certain  specified  buildings  or  places  there- 
in, and  whoever,  not  being  licensed,  uses  any 
building  or  place  for  a  stable  for  more  than 
four  horses,  may  be  enjoined,  includes  any 
inclosure,  whether  covered  or  not;  and  hence 
one  cannot,  unlicensed,  keep  four  horses  in 
each  of  several  buildings  on  the  same  lot 
the  word  "place"  referring  in  such  instance 
to  the  whole  lot  Inhabitants  of  Brookline 
V.  Hatch,  45  N.  B.  756^  757,  167  Mass.  380, 
36  L.  R.  A.  405. 

As  similar  plaee* 

"Place^"  as  used  in  a  dty  ordinance  pro- 
viding for  the  punishment  of  any  person 
who  shall  be  guilty  of  any  violent  riotous, 
or  disorderly  conduct  or  who  shall  use  any 
profane,  abusive,  or  obscene  lan^roage  in  any 
street  house,  or  place  within  the  city,  im- 
plies a  particular  place  of  similar  character 
to  a  street  or  house,  and  not  anywhere  in 
the  dty.  Barton  v.  City  of  La  Grande,  22 
Pac  111,  112,  17  Or.  577. 

The  word  "places,"  as  used  in  0  Anne, 
c.  20,  redting  the  mischiefs  arising  from 
persons  intruding  into  public  offices,  in  dties, 
towns  corporate,  and  places,  and  providing 
for  the  issuance  of  writs  of  quo  warranto, 
extend  only  to  offices  in  places  of  the  same 
kind  with  those  before  enumerated,  t  e^ 
public  offices  in  cities  and  towns  corporate. 
Rex  V.  Wallace,  5  Term  R.  376,  380. 

The  phrase  "place  adjacent"  in  a  stat- 
ute prohibiting  any  rogue  or  vagabond  from 
frequenting  any  river,  canal,  or  dock,  or 
any  quay,  dock,  or  warehouse  near  or  ad- 
joining thereto,  or  any  street  highway,  or 
avenue  leading  thereto,  or  any  place  of  public 
resort  or  any  avenue  leading  thereto,  or 
any  street  highway,  or  "place  adjacent'* 
means  place  adjacent  to  a  street  or  high- 
way, and  not  adjacent  to  a  place  of  public 
resort  Regina  v.  Brown,  17  Adol.  &  El.  833, 
837. 

As  store  and  snrrowndliic  premises. 

Where  the  prosecutor  was  the  owner  ol  a 
store  and  farm,  or  pasture  land  near  by, 
across  which  a  well-used  path  lay,  and  in  a 
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dispute  with  defendant  ordered  him  to  leave 
the  premises,  and  notified  him  not  again  to 
pnt  his  foot  upon  the  prosecutor's  "place,"  It 
will  be  presumed  that  the  defendant,  where 
he  testified  that  he  had  never  been  forbidden 
to  cross  the  pasture,  understood  the  word 
'^lace"  to  refer  to  the  store  and  Its  sur- 
rounding premises,  and  not  to  the  pasture, 
■o  as  not  to  constitute  a  notice  not  to  cross 
the  pasture.  Murphey  t.  States  41  8.  E. 
685,  686,  U5  Qa.  201. 

As  tem  •£  olHee. 

''Place,"  as  used  In  Rev.  St  |  1208,  pro* 
vldlng  that,  where  the  office  of  sheriff  and 
coroner  both  become  vacant,  the  county 
commissioners  may  fill  the  vacancy  In  the 
office  of  sheriff  by  the  appointment  of  a 
suitable  person  to  hold  for  the  unexpired 
term  of  the  sheriff  whose  place  the  appoint- 
ment Is  made  to  fill,  Includes  the  full  term 
made  vacant  by  the  death  of  a  sheriff  elect- 
ed, who  died  before  he  had  qualified,  and 
before  the  commencement  of  the  term  to 
which  he  had  been  elected.  State  v.  McQreg- 
or,  10  N.  B.  66,  67,  44  Ohio  St  628. 

Oonstntetiom  of  vallipoad. 

The  word  ••places,"  In  Act  April  2,  1872, 
requiring  all  railroad  corporations  to  state 
the  places  from  and  to  which  the  road  Is 
to  be  constructed,  maintained,  and  operated, 
**{§  sufficiently  definite  to  locate  any  locality 
within  the  state."  Attorney  General  v.  Dela- 
ware &  B.  B.  R.  Co.,  27  N.  J.  Eq.  (12  G.  E 
Green)   631,   644. 

The  words  '•house  or  place,"  In  the  stat- 
ute requiring  the  complaint  for  a  search 
warrant  to  be  on  oath  that  the  goods  are 
concealed  in  some  house  or  place.  Is  not 
equivalent  to  the  term  ••premises,"  and  there- 
fore an  affidavit  stating  that  the  stolen  goods 
are  on  certain  premises  Is  not  a  compliance 
with  the  statute.  Humes  t«  Taber,  1  B.  I. 
464^  470. 

Eleetion  purposes* 

"Places,"  as  used  in  a  statute  authoriz- 
ing the  qualified  electors  of  unincorporated 
••places"  to  organize  themselves  Into  plan- 
tations for  election  purposes,  may  apply  to 
any  such  place  organized  as  a  plantation, 
notwithstanding  it  consists  of  more  than  one 
township.  The  statute  was  mindful  of  In- 
habitants, rather  than  territory.  Its  pur- 
pose was  to  serve  the  Interests  of  settlers, 
rather  than  to  devise  any  scheme  touching 
territory.  For  that  reason,  the  word  "place" 
should  be  liberally  construed.  Prentiss  t. 
Davis,  22  Atl.  246,  248,  83  Me.  864. 

Federal  Jvrisdietioii. 

The  term  ••places,"  in  Const  art  1,  |  8^ 
authorizing  Congress  to  exercise  exclusive 
Jurisdiction  over  all  places  purchased  by 
consent  of  the  Legislature  of  the  state  In 


which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings,  does  not  Include 
land  rented  to  the  United  States  to  be  used 
temporarily  as  a  camp.  United  States  t. 
Tierney  (U.  8.)  28  Fed.  Cas.  159,  160. 

Gamins. 

••Place,"  as  used  in  St  1887,  e.  448,  | 
2,  authorizing  the  arrest  of  all  persons  pres- 
ent, whether  playing  or  not,  if  the  Implements 
of  gaming  are  found  In  said  place,  refers  to 
the  house  or  building  which  the  warrant 
authorizes  the  officers  to  enter,  and  is  not 
confined  to  the  room  where  such  persons 
are  found  when  arrested.  Commonwealth  v. 
Warren,  87  N.  B.  172,  173, 161  Mass.  281. 

A  furnished  room  In  a  hotel  which  one 
rented  and  occupied,  and  permitted  others  to 
use  to  play  cards  for  money  in,  was  his 
••place,"  within  a  city  ordinance  prohibiting 
any  one  to  permit  his  place  or  house  to  be 
used  as  a  place  for  gaming  with  cards  for 
money  or  other  stake.  City  of  Greenville  v. 
Kemmls,  36  S.  B.  727,  730,  58  S.  a  427,  60 
L.  B.  A.  725. 

A  violation  of  Code^  art  80,  |  56,  pro- 
viding that  no  person  shall  keep  any  gaming 
table,  or  any  house,  vessel,  or  place  for  the 
purpose  of  gaming,  is  shown  by  an  indict- 
ment that  defendant  kept  ''a  certain  place, 
to  wit,  a  certain  room  in  his  hotel,"  for  gam- 
bling.   Wheeler  t.  State^  42  Md.  563,  567; 

Xiiqnor  laws* 

••Place,"  as  used  In  Acts  1882,  e.  220,  | 
1,  providing  that  no  license  shall  be  granted 
for  the  sale  of  intoxicating  liquors  in  any 
building  or  place  within  400  feet  of  any 
public  school,  ••Is  intended  to  cover  the  case 
where  there  is  no  building,  but  where  a 
tent  booth,  excavation  in  the  ground,  or 
some  other  thing  is  resorted  to  for  the  pur- 
pose of  selling  liquor.^'  Commonwealth  v. 
Jones,  8  N.  B.  603,  604,  142  Mass.  573. 

In  Bev.  St  art  5060c^  providing  that 
every  person  desiring  to  engage  in  the  sale 
of  liquors  shall  make  application  for  a  li- 
cense, designating  the  place  in  which  it  is 
proposed  to  engage  In  the  sale,  ••place"  does 
not  mean  house,  but  only  the  general  lo- 
cality in  which  the  business  is  to  be  carried 
on — either  city,  town,  village,  or  hamlet,  as 
the  case  may  be.  Green  v.  Southard,  61  S. 
W.  705,  706,  04  Tex.  470. 

••Place  of  business,"  as  used  in  Sayles' 
Civ.  St  art  3226a,  §  4,  requiring  persons  de- 
siring to  engage  in  the  sale  of  liquors  to  en- 
ter a  bond  conditioned  that  such  person 
shall  keep  an  open,  quiet,  and  orderly  ••house 
or  place  for  the  conduct  of  such  business," 
includes  not  only  the  house  or  room  in  which 
the  liquor  is  kept  for  sale,  but  any  arbor  ox 
structure  kept  by  defendant  for  the  purpose 
of  the  business  of  selling  liquors.   Whltcomb 
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V.  State,  21  S.  W.  976,  977,  2  Tex.  Civ.  App. 

"Places,"  as  used  In  Pub.  St,  providing 
that  "all  places,  buildings  or  tenements  used 
for  the  illegal  keeping  or  sale  of  Intoxicating 
liquor  shall  be  deemed  common  nuisances,'* 
should  be  construed  to  include  a  hotel  used 
for  that  purpose.  "In  common  speech,  a  hotel 
is  a  'place,'  and  the  enumeration  of  places, 
buildings,  and  tenements  does  not  necessari- 
ly have  the  effect  to  require  that  a  building 
shall  not  be  described  as  a  place.  No  doubt 
the  word  *place*  may  include  what  could  not 
properly  be  described  as  a  building  or  tene- 
ment, but  it  does  not  follow  that  it  may  not 
include  both."  Commonwealth  v.  Purcell, 
28  N.  E.  288,  154  Mass.  388. 

The  term  "place  where  spirituous  liq- 
uors are  retailed,"  within  the  meaning  of 
the  statute  prohibiting  the  playing  of  cards 
at  such  a  place,  does  not  Include  a  room  In 
a  building  In  which  intoxicating  liquors 
are  sold,  if  the  room  Is  not  connected  with 
the  saloon,  and  is  rented  to  a  different  per- 
son.   Galbreath  v.  State,  36  Tex.  200. 

The  term  "house  or  place  where  spir- 
ituous liquors  are  retailed,"  in  a  statute  pro- 
hibiting the  playing  of  cards  at  any  house 
or  place  where  spirituous  liquors  are  re- 
tailed, includes  a  room  in  the  second  story 
of  a  two-story  house,  which  Is  accessible 
only  by  means  of  a  flight  of  stairs  leading 
up  to  It  on  the  outside,  and  which  is  used  by 
one  of  the  proprietors  of  the  bouse  as  a 
sleeping  apartment,  the  lower  room  being 
used  by  the  proprietors  for  retailing  spiritu- 
ous liquors.  "We  are  of  the  opinion  that  it 
comes  both  within  the  letter  and  spirit  of  the 
prohibition.  The  upper  story  not  only  consti- 
tuted a  part  of  the  house,  but  was  used  by 
the  proprietors  as  an  appendage  to  the  prose- 
cution of  their  business.  We  think  the  ob- 
vious design  of  the  statute  would  be  defeated 
if  parties  could  evade  the  law  by  playing 
In  a  room  other  than  that  in  which  the  re- 
tailing is  carried  on,  but  which  constitutes 
a  part  of  the  same  bouse,  and  is  used  by  the 
same  concern  in  the  prosecution  of  their 
business."    Johnson  v.  State,  19  Ala.  527. 

The  phrase  "place  where  spirituous  liq- 
uors are  sold,"  In  a  statute  prohibiting  the 
playing  of  cards  in  such  a  place,  does  not  in- 
clude a  room  on  the  second  floor  of  a  house, 
rented  and  occupied  by  a  tenant  as  a  sleep- 
ing apartment,  merely  because  the  lower 
story  is  used  by  another  person  for  the 
sale  of  spirituous  liquors.  Dale  v.  State, 
27  Ala.  31. 

A  blacksmith  shop  used  by  the  owner 
simply  as  his  own  private  shop,  and  which, 
although  20  feet  from  a  public  road,  had  the 
door  fronting  thereon  closed  at  the  time  of 
the  game,  which  occurred  at  night,  is  not  a 
place  where  spirituous  liquors  were  sold  or 


given  away,  within  Cr.  Code,  %  4052,  pro- 
hibiting gaming  at  such  places,  where  only 
two  persons  played  the  game,  and  the  only 
other  persons  present  were  the  owner  and 
a  looker-on,  and  there  was  no  evidence  that 
any  other  game  was  ever  played  there,  or 
that  defendant  or  any  other  person  ever 
bad  liquors  in  the  shop  at  any  other  time, 
although  he  gave  a  drink  of  whisky  to  those 
present  at  the  time  of  such  game.  Graham 
V.  State,  16  South.  934,  935,  105  Ala.  130. 

In  regular  hotels  and  eating  houses 
the  word  "place,"  as  used  in  the  chapter  re- 
lating to  Intoxicating  liquors  and  cigarettes, 
shall  be  held  to  mean  the  room  or  part  of 
room  where  such  liquors  are  usually  sold  or 
exposed  for  sale,  and  the  keeping  of  such  a 
room  or  part  of  room  securely  closed  shall 
be  held,  as  to  such  hotels  and  eating  houses, 
as  the  closing  of  the  place.  Bates'  Ann.  St 
Ohio  1904,  §  4364-20. 

ICaster  and  servant— Place  for  work* 

The  word  "place,"  as  used  In  the  rule 
that  a  master  must  provide  a  safe  place  for 
his  servants  In  the  performance  of  their 
duties,  means  the  premises  where  the  work 
is  being  done,  and  does  not  comprehend  the 
negligent  acts  of  fellow  servants  by  reason 
of  which  the  place  is  rendered  unsafe  or  dan- 
gerous. The  fact  that  the  negligent  act  of 
a  fellow  servant  renders  a  place  of  work 
unsafe  Is  no  sure  and  safe  test  of  the  mas- 
ter's duty  and  liability  In  this  respect,  for  it 
may  well  be  said  that  any  negligence  which 
results  In  damage  to  some  one  makes  a  par- 
ticular spot  or  place  dangerous  or  unsafe. 
Hermann  v.  Port  Blakely  Mill  Co.  (U.  S.)  71 
Fed.  853,  856. 

Plaintiff,  a  riveter  employed  by  defend- 
ant fell  from  a  scaffold.  Defendant  furnish- 
ed the  scaffold  for  the  riveters  In  his  em- 
ploy, and  had  men  for  the  special  purpose 
of  placing  them  where  the  riveters  desired. 
The  scaffold  from  which  the  plaintiff  fell 
was  Improperly  hung,  and  he  was  not  pres- 
ent while  defendant's  servants  were  hanging 
It  and  it  was  shown  that  before  he  went 
thereon  he  was  told  that  it  was  all  right 
Held  that,  inasmuch  as  It  was  the  duty  of 
the  defendant  to  suspend  and  adjust  the 
scaffold  properly,  it  became  a  "place,"  as 
distinguished  from  a  mere  appliance  which 
the  defendant  was  bound  to  furnish  plaintiff, 
though  the  scaffold  changed  its  location  with 
the  exigencies  of  the  work.  Cadden  v. 
American  Steel  Barge  Co.,  60  N.  W.  800, 
803,  88  Wis.  409. 

In  discussing  the  duty  of  a  master  to 
furnish  a  safe  place  for  servants  to  work, 
it  was  held  that  a  platform  along  the  Inside 
of  an  Icehouse,  consisting  of  movable  sec- 
tions raised  or  lowered  by  cables  and  dmmsi, 
each  section  operated  in  front  of  a  room  In 
which  ice  is  stored,  and  capable  of  being 
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arranged  so  as  to  reuder  the  platform  as 
a  whole  an  inclined  plane,  down  which  ice 
blocks  could  move  with  Uieir  own  weight, 
and  on  the  edge  of  which  platform  laborers 
for  storing  Ice  were  working,  did  not  con- 
stitute a  "place  to  work''  within  the  mean- 
ing of  the  rule  goyeming  the  master's  lia- 
bility to  his  senrant  It  was  rather  a  part 
of  the  appliance  or  Instrumentality  whereby 
the  work  was  to  be  done.  Fink  y.  Slade, 
72  N.  Y,  Supp.  821,  823,  66  App.  Div.  105. 

The  rooms  of  a  factory  are  "places  for 
work"  which  a  master  is  bound  to  make  safe 
for  the  benefit  of  employes  by  the  exercise  of 
reasonable  care.  Ballard  t.  Hitchcock  Mfg. 
Co.,  24  N.  Y.  Supp.  1101,  1104,  71  Hun,  582 
(citing  Butler  v.  Townsend,  126  N.  Y.  110, 
26  N.  E.  1017) 

National  lianlrliig  law. 

The  word  **place,"  as  used  in  an  act  of 
Congress  providing  that  all  shares  of  a  na- 
tional bank  held  by  individuals  or  corpora- 
tions may  be  included  in  the  assessments  j 
made  by  the  state  authorities  at  the  place 
where  such  banks  are  located,  and  not  else- 
where, refers  to  municipal  locality,  and  ap- 
plies to  the  smallest  district,  possessed  of  the 
power  of  taxation,  in  which  the  banking 
house  is  located.  Fox  v.  Haight,  81  N.  J. 
Law  (2  Vroom)  399,  416. 

''Place,"  as  used  in  Act  Cong.  June  8, 
.1864,  c.  106  (13  Stat  111),  which  created  na- 
tional banks,  and  declaring  that  the  shares 
in  each  of  said  banks  should  be  taxable  in 
the  place  in  which  the  bank  should  be  locat- 
ed, without  regard  to  the  legal  domicile  of 
the  shareholders,  meant  the  state  within 
which  the  bank  was  located,  and  the  Legis- 
lature of  each  state  may  determine  and  di- 
rect the  manner  and  place  of  taxing  of  the 
shares  of  national  banks  located  within  said 
state.  Providence  Institutions  for  Savings 
V.  City  of  Boston,  101  Mass.  575,  580,  3  Am. 
Rep.  407. 

"Place,"  as  used  In  Act  Cong.  June  8, 
1864,  allowing  state  taxation  bf  shares  of  a 
national  bank  at  the  place  where  such  bank 
is  located,  and  not  elsewhere,  refers  to  the 
state,  the  object  being  to  determine  what 
state  shall  have  jurisdiction  to  tax  the  own- 
ers of  such  stock.  Clapp  v.  City  of  Bur- 
lington, 42  Vt.  579,  582,  1  Am.  Rep.  355. 

"Place  where  its  operations  of  discount 
and  deposit  are  to  be  carried  on,"  as  used  in 
Rev.  St.  U.  S.  §  5134.  subd.  2  [U.  S.  Comp. 
St  1901,  p.  3455],  requiring  an  association 
formed  for  the  purpose  of  conducting  a  na- 
tional bank  to  designate  in  its  organization 
certificate  the  "place  where  its  operations  of 
discount  and  deposit  are  to  be  carried  on," 
means  the  town  or  city  where  such  transac- 
tions are  to  be  had,  and. not  the  office  or 
building  in  such  town  or  city.  McCormick 
6  Wds.  &  P.— 33 


V.  Market  Nat  Bank.  44  N.  E.  381,  383,  16*J 
111.  100. 

n otlea  of  plaee  of  aoeident.  "^ 

"Place,"  as  used  in  Act  1870,  requiring  I 
the  giving  of  a  notfce  stating  the  time  when  | 
and  the  place  where  an  injury  receive  on  a  I 
highway  was  sustained,  is  intended  to  be  | 
confined  to  a  locality  less  extensive  than  the  I 
entire  highway  in  the  town,  and  means  a  i 
locality  sufficiently  narrow  and  particular  as  I 
to  inform  the  officers  of  the  town  of  the  J 
whereabouts  of  the  placp  of  injury.  Law^^ 
Town  of  Fairfield,  46  Vt  425,  432.  ^ 

A  statute  providing,  in  actions  against  a 
railroad  for  the  killing  of  or  injury  to  live 
stock;  etc.,  that  the  time  when  and  the  "place*' 
where  the  accident  occurred  must  be  alleged 
in  the  complaint,  is  compiled  with  by  an 
averment  that  the  accident  occurred  at  a 
certain  locality  along  the  line  of  the  road, 
describing  its  distance  and  direction  from 
the  named  depot  or  other  known  point  but 
a  mention  of  the  county  merely  in  which  the 
accident  occurred  is  insufficient  East  Ten- 
nessee, v.  &  G.  R.  Oo.  V.  Carioss,  77  Ala. 
443,  447. 

"Place,"  as  used  In  Laws  1893,  c.  202, 
providing  that  notice  must  be  given  of  an 
intention  to  sue  a  railroad  company  for  dam- 
ages, which  must  state  the  place  where 
such  damage  occurred,  means  that  the  notice 
must  point  as  directly  and  plainly  to  the 
place  of  the  injury  as  is  reasonably  practica- 
ble, having  regard  to  its  character  and  sur- 
roundings (citing  Weber  v.  Town  of  Green- 
field, 74  Wis.  234,  42  N.  W.  101;  Sowle  v. 
City  of  Tomah,  81  Wis.  349,  51  N.  W.  571), 
and  hence  a  notice  stating  that  damages 
happened  in  a  certain  township  and  range, 
through  which  the  railroad  runs  for  a  dis- 
tance of  three  miles,  is  not  sufficiently  cer- 
tain. Ryan  v.  Chicago  &  N.  W.  Ry.  Co.,  77 
N.  W.  894^  896,  101  Wis.  506. 

Notice  of  sale. 

"Place,"  as  used  in  Gen.  St  c.  57,  |  35, 
requiring  a  notice  of  the  time  and  place  of 
an  administrator's  sale  to  be  published  and 
posted  in  the  manner  specified,  does  not  mean 
merely  the  town  in  which  the  sale  was  to 
be  made.  Hartley  v.  Croze,  37  N.  W.  449, 
450,  38  Minn.  325. 

Receipt  of  letters. 

A  receiving  house  is  not  a  post  office, 
but  it  is  a  "place"  for  the  receipt  of  let- 
ters; and  the  whole  shop  is  to  be  considered 
as  the  place  for  the  receipt  of  letters,  and 
not  the  mere  letter  box.  Rex  v.  Pearson,  4 
Car.  &  P.  572. 

Selection  of  county  scat. 

"Place  of  the  county  seat,"  as  used  in 
the  Constitution,  requiring  a  selection  by  the 
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qualified  electors  of  the  place  of  the  county 
Beat  by  ballot,  etc.,  should  not  be  construed 
to  mean  a  place  which  is  platted  and  has  a 
fixed  and  definite  exterior  and  topographical 
boundary,  but  is  sufficiently  designated  if  a 
particular  settlement  having  a  name  is  select- 
ed«  Fall  Biver  County  t.  Powell,  68  N.  W. 
7,  S,  5  S.  D.  49. 

Vessel. 

The  word  ''place,"  as  used  In  a  statute 
relating  to  searching  for  stolen  goods  in  any 
store,  shop,  warehouse,  or  other  building  or 
place  in  a  town,  includes  a  steamboat  or  ves- 
sel moored  at  the  wharf.  State  y.  McNally, 
34  Me.  210,  222,  56  Am.  Dec.  650. 

'Tlace,"  as  used  in  Rev.  St.  S  6339,  subd. 
1  [U.  S.  Comp.  St.  1901,  p.  8627],  providing 
that  every  person  who  commits  murder  with- 
in any  fort,  arsenal,  dockyards,  magazine,  or 
in  any  other  place  or  district  of  the  county 
under  the  exclusive  Jurisdiction  of  the  United 
States,  shall  suffer  death,  includes  the  United 
States  battleship  Indiana,  moored  at  a  dock 
within  territory  which  had  not  been  purchas- 
ed by  the  United  States,  but  over  wliich  ex- 
clusive jurisdiction  had  been  ceded  to  the 
United  States  by  the  New  York  Legislature. 
United  States  v.  Carter  (U.  8.)  84  Fed.  622, 
626. 

PLACE  (Verb). 

The  phrase  "any  incumbrance  be  placed 
on  the  property"  in  a  policy  of  insurance 
declaring  that  it  should  be  void  "if  any  in- 
cumbrance be  placed  on  the  property," 
should  not  be  construed  to  mean  a  Judg- 
ment which  was  recovered  against  the  own- 
er of  the  property  without  his  aflrmatlve 
act,  but  only  incumbrances  placed  on  the 
property  by  the  insured's  affirmative  act, 
such  as  the  execution  of  a  mortgage  or  other 
lien,  and  not  liens  cast  on  the  property  by 
operation  of  law.  Such  language  should  not 
be  construed  as  synonymous  with  the  con- 
dition providing  that  the  policy  should  be 
void  if  the  property  was  in  any  way  incum- 
bered. Lodge  V.  Capital  Ins.  Co.,  68  N.  W. 
1089,  1090,  91  Iowa,  103. 

Where  a  parish  apprentice  bound  for  sev- 
en- years  to  A.  served  him  for  four  years, 
when  A.  agreed  with  B.,  who  carried  on  the 
same  business  in  another  parish,  that  the 
pauper  should  work  for  B.,  B.  to  pay  A.  a 
certain  sum  out  of  the  pauper's  earnings, 
there  was  a  "placing  out  or  putting  away" 
of  the  apprentice,  within  St  57  Geo.  Ill,  c. 
139,  S  9,  and  no  settlement  was  gained  by 
the  service  under  B.  Reg.  v.  Inhabitants  of 
Wainfleet,  All  Saints,  11  Adol.  &  EL  656. 

"Placing  a  fence,"  within  the  meaning  of 
a  statute  authorizing  the  intervention  of  the 
township  committee  when  a  difficulty  may 
arise  touching  the  placing  of  a  partition 
fence,  does  not  apply  to  a  case  where  the 


partition  fence  is  already  placed.  "If  the 
statute  had  contemplated  such  a  placing,  it 
would  have  spoken,  not  of  placing,  but  of 
altering,  changing,  straightening,  or  placing 
upon  the  true  line,  such  fence."  BUller  v. 
Bamet,  6  N.  J.  Law  (2  Southard)  647,  660. 

As  estifltate* 

A  homestead  declaration,  stating  that 
"we  place  the  value  of  said  land  at  a  sum 
not  to  exceed  $1,600,"  is  a  sufficient  com- 
pliance with  Civ.  Code,  I  1263,  requiring  the 
declaration  of  a  homestead  to  contain  an 
estimate  of  its  actual  cash  value.  Schuyler 
V.  Broughton,  13  Pac  436,  437,  76  Cal.  624. 

As  obtain* 

"Place,"  as  used  in  reference  to  **placlng 
a  loan,"  means  merely  to  obtain  it,  and  the 
phrase,  if  not  otherwise  qualified,  imports 
nothing  one  way  or  the  other  as  to  the  pay- 
ment of  expenses  of  searching  the  title  to 
the  property  upon  which  the  loan  is  to  be 
made.  Heiberger  v.  Johnson,  63  N.  Y.  Supp. 
1057,  1068,  34  App.  Div.  66. 

As  sell  or  realise. 

"Placed,"  as  used  in  an  order  directing 
a  person  to  pay  to  a  certain  other  person  or 
order  the  amount  of  his  bills  when  mort- 
gages of  $3,800  on  Joy  lots  are  placed,  does 
not  mean  the  recording  or  transferring  of 
the  mortgages,  but  means  sold  or  realized. 
Bailey  v.  Joy,  132  Mass.  866,  867. 

PLACE  CERTAIN. 

Rev.  St  c.  82,  |  10,  requires  demand  of 
payment  of  negotiable  paper  only  when  made 
payable  at  a  place  certain.  Held,  that  the 
term  of  "place  certain,"  within  such  stat- 
ute, should  be  construed  to  mean  the  name 
of  a  resident  or  place  of  business,  and  hence 
a  note  payable  at  "Mount  Vernon,"  which  the 
court  took  judicial  notice  to  mean  the  name 
of  a  town  only,  was  not  payable  at  a  "place 
certain"  within  the  statute.  Greenllef  t. 
Watson,  22  Atl.  165^  83  Me.  266. 

PLACE  LANDS. 

"Place  lands"  are  the  lands  granted  in 
aid  of  a  railroad  company,  which  are  within 
certain  limits  on  each  side  of  the  road,  and 
which  become  instantly  fixed  by  the  adop- 
tion of  the  line  of  the  road.  There  is  a  well- 
defined  difference  between  'Indemnity  lands" 
and  "place  lands."  Jackson  v.  Lamoure 
County,  46  N.  W.  449,  1  N.  D.  238. 

PLACE  OF  ABODE. 

See  "Actual  Place  of  Abode";  "Last 
Place  of  Abode";  "Usual  Place  of 
Abode." 

Home  synonymous,  see  "Home." 
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In  an  act  relating  to  the  service  of  pro- 
cess, the  words  *'place  of  abode"  do  not 
necessarily  mean  where  the  defendant  sleeps, 
bnl;  rather,  where  he  Is  usually  to  be  found. 
Haslope  t.  Thorne,  1  Maule  &  S.  103,  104; 
Blackwell  t.  England,  8  El.  &  BL  541,  649. 

In  construing  a  statute  providing  that 
letters  of  administration  shall  be  granted  in 
the  county  in  which  the  mansion  house  or 
''place  of  abode"  of  the  deceased  is  situ- 
ated, the  court  said:  "We  understand  the 
phrase  'place  of  abode'  as  implying  some- 
thing more  than  a  place  of  temporary  so- 
journ. It  contemplates  residence,  and  im- 
plies permanence.  A  mere  temporary  so- 
journ in  a  city  for  pleasure  or  business, 
away  from  one's  established  residence,  to 
which  an  early  return  is  contemplated,  is 
not  a  place  of  abode  within  the  purview  of 
the  statute."  Sanders  v.  Qreenstreet,  23 
Kan.  425,  431. 

Under  the  act  of  assembly  of  March, 
1772;  made  to  secure  Justices  of  the  peace 
from  vexatious  suits  for  anything  done  in 
the  execution  of  their  office,  requiring  that 
notice  be  given  of  any  intended  writ  of  pro- 
cess on  account  of  anything  so  done,  which 
shall  state  the  place  of  abode  of  the  party 
sending  it,  a  notice  signed  "Joseph  Lloyd, 
Attorney  for  Thomas  Kennedy,  No.  79  So. 
5th,  St,"  is  clearly  defective.  A  subscrip- 
tion of  this  sort  would  indeed  be  evidence 
that  the  party  was  there  when  he  wrote  it, 
but  it  is  not  evidence  under  the  act  that  it 
was  his  place  of  abode.  Kennedy  v*  Shoe-^ 
maker  (Pa.)  1  Browne,  61,  65. 

As  plaeo  of  Inasiness* 

The  Common  Law  Procedure  Act  1852 
(15  &  16  Yict  c.  56)  S  6,  enacting  that  sum- 
mons shall  be  indorsed  with  the  name  and 
"place  of  abode"  of  the  attorney,  is  satisfied 
by  naming  the  place  of  business  of  the  at- 
torney, though  it  is  not  the  place  where  he 
sleeps.  Ablett  t.  Basham,  5  El.  ft  BL  1019, 
1024. 

As  plaoe  of  residemee* 

St  5  &  6  Wm.  rv,  c.  76,  %  32,  declaring 
that  every  burgess  entitled  to  vote  in  the 
election  of  counselors  may  vote  by  deliver- 
ing a  voting  paper  containing  the  Christian 
name  and  surnames  of  the  persons  for  whom 
he*  votes  and  their  "places  of  abode,"  should 
be  construed  to  mean  place  of  residence  of 
the  candidate,  as  distinguished  from  his 
place  of  business;  and  hence,  though  the  can- 
didate's place  of  business  be  extensive,  and 
the  premises  where  it  iB  carried  on  be  in  the 
same  ward  as  the  residence,  and  though  the 
proprietor  be  better  known  by  his  place  of 
business  than  by  his  place  of  residence,  such 
place  of  business  cannot  be  his  usual  place 
of  abode  if  he  does  not  reside  there.  Reg.  v. 
Hammond.  17  AdoL  &  E.  (N.  8.)  77%  780. 


"Place  of  abode,"  as  used  in  Registra- 
tion of  Voters'  Act  6  &  7  Vict  c.  18,  requir- 
ing a  notice  of  objection  to  a  voter  to  state 
the  objector's  place  of  abode,  means  the  ob- 
jector's place  of  residence  at  the  time  ot 
signing  the  notice  of  objection,  and  Is  not 
therefore  fulfilled  by  signing  the  place  of 
abode  of  the  objector  as  stated  in  the  regis- 
ter. Melbourne  v.  Greenfield,  7  O.  B.  (N.  S.) 
1,  17. 

Under  a  statute  authorizing  service  of 
summons  by  leaving  a  copy  at  the  place  of 
defendant's  "abode,"  a  return  that  the  same 
was  left  at  a  house  or  usual  place  of  "resi- 
dence" was  sufficient,  the  expressions  being 
substantially  synonymous.  State  t.  Toland, 
15  S.  E  589,  600,  86  S.  C.  515. 

In  holding  that  a  return  of  service  of  a 
declaration  showing  that  it  had  been  served 
by  leaving  a  copy  at  the  most  notorious  place 
of  "abode"  of  the  president  of  the  defendant 
corporation  was  sufficient  under  the  statute 
requiring  such  a  service  to  be  made  by  leav- 
ing the  notice  at  his  most  notorious  place  of 
"residence,"  it  was  said  that  by  the  Georgia 
statutes  "notorious  place  of  residence"  and 
"notorious  place  of  abode"  are  legal  syn- 
onyms. Water  Lot  Ck>.  t.  Bank  of  Bruns- 
wick, 30  Ga.  685,  686. 

By  the  express  provisions  of  Rev.  Oode 
1855,  p.  732,  I  53,  the  place  where  the  fam- 
ily of  any  person  shall  permanently  reside 
In  the  state  is  deemed  his  "place  of  abode." 
Tiller  v.  Abemathy,  37  Mo.  196,  19& 

PIJkOE  OF  AMUSEMENT. 

All  other  places  of  public  accommoda- 
tion and  amusement,  see  "All  Other." 

A  building  in  which  the  retailing  of  liq- 
uors is  permitted,  in  one  end  of  which  a 
stage  is  erected,  with  chairs  and  tables  scat- 
tered throughout  the  room  and  in  a  gallery 
therein,  on  the  outside  of  which  building 
large  signs  proclaim  the  fact  that  vocal  and 
instrumental  concerts  take  place  within,  and 
that  the  attractions  are  changed  weekly  and 
the  admissions  free,  while  within,  upon  holi- 
days and  during  the  nights  of  all  days,  be- 
ginning about  8  o'clock,  a  crowd  assembles 
to  whom  printed  programmes  are  given  set- 
ting out  the  names  of  men  and  women  who 
are  to  sing  or  perform  upon  musical  instru- 
ments, which  performances  consist  of  songs, 
comic  and  sentimental,  the  performance  oft- 
en being  arranged  across  the  stage^  Jokes 
being  bandied  from  one  to  the  other,  -some 
of  the  songs  being  what  are  termed  "char- 
acter songs" — that  is,  they  are  in  dialect — 
and  to  a  greater  or  less  degree  the  singers, 
by  gesture  or  manner,  personate  other  char- 
acters— ^Is  a  place  of  amusement  within  Act 
July  9,  1881  (P.  L.  162),  authorizing  the  revo- 
cation of  a  retail  liquor  license  when  a 
theater  or  "place  of  amusement"  im  main- 
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talned  on  the  premises.  The  question  wheth- 
er the  exhibition  constitutes  the  house  a 
theater  or  place  of  amusement  within  the 
meaning  of  the  act  is  not  to  be  decided  as  a 
point  of  etymology.  It  Is  a  broad  question 
of  fact,  to  be  determined  in  view  of  all  dr- 
cumstances  and  surroundings.  While  the 
performances  in  the  building  were  but  fee- 
ble and  cheap  imitations  of  the  theater,  the 
exhibitions  nevertheless  were  generally  the- 
atrical in  character,  and  the  place  was  there- 
fore a  place  of  amusement.  In  re  Garten- 
stein's  License  4  Pa.  Dist  R.  37,  40. 

The  word  "amusement/*  as  used  in  Act 
May  31,  1881,  prohibiting  the  sale  of  liquor 
in  places  of  amusement,  is  not  to  be  Inter- 
preted in  its  broadest  sense,  nor  is  the  act 
to  be  applied  to  every  place  where  entertain- 
ment, diversion,  and  relaxation  is  had;  but, 
in  obedience  to  the  authority  already  refer- 
red to,  it  is  to  be  confined  to  the  particular 
kind  of  amusements  referred  to  in  the  stat- 
ute, and  those  of  a  kindred  character.  "It 
has  no  application,  in  my  mind,  to  clubhouses 
or  beer  gardens  as  they  usually  exist,  where 
the  guests,  in  addition  to  refreshments,  are 
regaled  with  music,  or  other  places  where 
music  alone  is  furnished;  but  it  was  intend- 
ed to  embrace,  and  clearly  does  embrace, 
such  places  as  that  kept  by  respondent, 
where  representations  in  the  nature  of  the- 
atrical representations  are  exhibited  upon  a 
stage  by  persons  dressed  up  in  the  costumes 
of  actors,  and  surrounded  by  many  of  the 
accompaniments  and  adjuncts  which  belong 
to  theatrical  exhibitions."  In  re  Hastings  ^ 
Ward  (Pa.)  15  Phila.  420,  39  Leg.  Int.  440; 
Commonwealth  y.  Mehler  (Pa.)  19  Phila. 
529. 

A  druggist  who  keeps  in  his  place  of 
business  a  soda  fountain,  from  which  he  dis- 
penses the  kinds  of  liquid  usually  sold  from 
soda  fountains,  does  not  keep  a  "place  of  ac- 
commodation and  amusement"  within  the 
meaning  of  Act  June  10,  1885,  S  1,  by  which 
the  full  and  equal  enjoyment  of  the  accom- 
modations of  restaurants,  eating  houses, 
inns,  etc.,  and  all  other  ''places  of  accommo- 
dation and  amusement,**  are  required  to  be 
extended  to  all  persons  within  the  Jurisdic- 
tion of  the  state,  regardless  of  color,  etc. 
Cecil  V.  Green,  43  N.  B.  1105,  llOd,  161  111. 
265,  32  L.  B.  A.  666. 

PLACE  OF  BURIAL. 

See  "Burial  Place.'^ 

PLACE  OF  BUSINESS. 

See    ''Established   Place   of   Business"; 

"Principal  Place  of  Business";  "Usual 

Place  of  Business." 
Other  place  of  business,  see  "Other.** 

A  place  of  business  is  a  place  actually 
occupied  either  continually  or  at  regular  peri- 


ods by  a  person  or  his  clerks  or  those  in  bla 
employment  and  hence  a  room  to  which  a 
man  is  accustomed  to  resort,  but  in  which 
he  does  not  carry  on  any  regular  trade  or 
employment,  cannot  be  considered  as  his 
place  of  business.  Stephenson  y.  Primrose 
(Ala.)  8  Port  155,  167,  33  Am.  Dec.  281. 

That  is  not  properly  a  place  of  busi- 
ness, in  tiie  commercial  understanding  of  the 
term,  which  has  no  public  notoriety  as  such, 
no  open  or  public  business  carried  on  at  It 
by  a  party,  but  only  occasional  employment 
by  him  there  two  or  three  times  a  week  in 
a  house  occupied  by  another  party,  the  par- 
ty being  only  engaged  in  settling  up  his  old 
business.  Bank  of  Columbia  y.  Lawrence, 
26  U.  8.  a  Pet)  578,  582.  7  L.  Bd.  269. 

"Place  of  business."  as  used  in  Rey.  St. 
c.  7,  I  13,  proyiding  that  if  partners  haye 
places  of  business  in  two  or  more  towns, 
they  may  be  taxed  for  the  proportions  of 
property  employed  in  such  towns,  means  a 
place  where  the  business  was  carried  on  un- 
der their  own  control  and  on  their  own  ac- 
count Little  y.  City  of  Cambridge,  63  Mass. 
(9  Cush.)  298,  801. 

St  1870,  c.  218,  8  1,  proyides  that  all 
persons  using  scales,  weights  or  measures 
for  the  purpose  of  selling  merchandise  shall 
haye  them  adjusted  and  recorded  by  the 
sealer  of  weights  in  the  city  or  town  In 
which  they  haye  their  usual  place  of  busi- 
ness. Held,  that  the  word  "place"  meant 
that  specific  place  within  a  city  or  town  at 
which  a  person  transacted  business,  and 
hence  where  a  proyision  dealer  had  a  shop 
in  N.,  but  most  of  his  customers  liyed  in  W., 
and  he  measured  proyisions  in  his  mnrket 
wagon  as  he  deliyered  them  to  his  custom- 
ers, Ills  weights  should  be  sealed  at  N.  Pal- 
mer y.  Kelleher,  111  Mass.  320,  321. 

Partners  who  reside  in  H.,  but  saw  logs 
at  a  permanent  sawmill,  dam,  and  mill  privi- 
lege in  D.,  haye  a  place  of  business  in  the 
latter  town,  within  Pub.  St  c.  11,  S  24,  pro- 
yidinj?  that.  If  partners  haye  places  of  busi- 
ness in  two  or  more  towns,  they  shall  be 
taxed  in  each  of  such  places  for  the  propor- 
tion of  property  liable  therein.  Inhabitants 
of  Duxbury  y.  Plymouth  Coimty  Com'rs,  52 
N.  E.  535.  172  Mass.  383. 

"Place  of  business,"  as  used  in  Pub.  St 
c.  11,  f  24,  proyiding  that.  If  a  partuer^ip 
haye  a  place  of  business  in  two  or  more 
towns,  they  shall  be  taxed  in  each  for  the 
proportion  of  property  there,  should  be  con- 
strued in  the  ordinary  popular  sense  of  the 
words,  and  hence  partners  in  the  shoe  busi- 
ness, who  had  their  principal  place  of  busi- 
ness in  one  town,  cannot  be  said  to  haye  a 
place  of  business  in  a  reformatory  in  another 
town,  though  persons  not  prisoners  were  em- 
ployed to  work  exclusiyely  at  the  reforma- 
tory in  cutting  stock  for  the  prisoners,  who 
were  under  contract  to  work  for  such  shoe 
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manufacturers,  and  though  a  record  was 
kept  at  the  reformatory  of  the  stock  received 
and  shipped  there,  and  though  the  cutters 
were  paid  there.  Gloutman  t.  Inhabitants 
of  Concord,  40  N.  B.  708.  163  Mass.  444. 

A  room  with  the  occupant's  name  on 
the  door  post  of  the  building  and  on  the 
glass  panel  of  the  door  of  the  room,  the 
rent  of  which  was  paid  by  a  person  bearing 
the  name,  who  had  been  seen  and  had  his 
mail  delivered  there  up  to  the  day  in  ques- 
tion, though  there  was  evidence  that  he 
spent  but  little  time  therein,  is  such  person's 
place  of  business,  within  Pub.  St  c.  77,  8  16, 
requiring  notice  of  nonpayment  to  be  sent 
to  the  place  of  business  of  the  Indorser. 
Lamkin  v.  Edgerly,  24  N.  B.  49,  50, 151  Mass. 
848. 

"Place  of  business,**  as  used  in  Act  April 
12,  1871,  whereby  one  is  permitted  to  bear 
arms  on  his  place  of  business,  has  reference 
to  some  particular  locality  appropriated  ex- 
clusively to  a  local  business,  such  as  the 
farm,  store,  shop,  etc.,  and  does  not  author- 
ize the  carrying  of  weapons  in  the  woods 
while  hunting  stock.  Bahrd  y.  State,  88  Tex« 
589,601. 

As  actual  place  of  IraslaeM. 

As  used  in  the  statute  providing  that  the 
certificate  of  formation  of  a  limited  partner- 
ship "shall  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  the  principal  place 
of  business  shall  be  situated,"  the  term 
"place  of  business"  means  the  place  at 
which  the  principal  business  of  the  partner- 
ship is  actually  located  and  conducted,  and 
the  designation  in  the  certificate  of  one  city 
as  the  place  of  business  and  there  filing  the 
articles  is  Insufilcient  where  in  fact  the  ac- 
tual place  of  business  was  located  in  a  dif- 
ferent city  and  county.  Adam  y.  Musson, 
87  111.  App.  501,  508. 

As  city  or  town. 

The  term  "place  of  business**  withm  the 
meaning  of  Const  art  14,  i  4,  and  Act 
1886-87,  giving  force  thereto,  which  require 
foreign  corporations  to  file  with  the  Secre- 
tary of  the  State  an  instrument  designating 
at  least  one  known  place  of  business  in  the 
state,  and  an  agent  or  agents  residing  there- 
at, means  the  city  where  the  designated 
agent  resides,  and  it  is  not  necessary  to 
designate  the  store  or  office  of  such  agent 
McLeod  V.  American  Freehold  Land  Mortg. 
Co.  of  London,  14  South.  409,  100  Ala.  496. 

The  word  "place"  in  a  provision  of  a 
statute  requiring  the  annual  report  of  a  cor- 
poration to  be  published  in  some  newspaper 
published  nearest  the  place  of  business  of 
the  corporation,  when  there  is  no  newspaper 
published  in  the  town,  city,  or  village  where 
the  business  of  the  corporation  is  carried  on, 
means  the  town,  when  the  buslnesg  If  ear- 


;  ried  on  in  a  town;  and  the  publication  in  a 
newspaper  published  nearer  to  a  point  in  a 
town  than  any  Other  newspaper  is  to  the 
same  point  is  a  substantial  compliance  with 
the  requirement,  although  other  newspapers 
may  be  published  nearer  to  some  other  point 
in  the  town.  Cameron  v.  Seaman,  69  N.  Y. 
396,  406,  25  Am.  Rep.  212. 

Chief  office  cquiTalcnt* 

!         Code,    8    92,    provides   as    one    of   the 
grounds  of  attachment  that  defendant  is  a 
coi-poration  whose  chief  office  or  place  of 
business  is  out  of  the  state.    In  construing 
,  this  section  the  court  held  that  the  expres- 
sions "chief  office"  or  "place  of  business," 
I  while  not  strictly  synonymous,  must  be  re- 
garded as  equivalent;    saying,   "The  essen- 
,  tial  characteristics  of  each  might  be  very 
different."    The  former  would  ordinarily  be 
the  place  where  the  officials  charged  with 
I  the  genera]  management  of  its  affairs  might 
I  meet  and  direct  them,  while  the  latter  might 
I  be  the  same,  or  the  place  where  its  business 
I  operations  were  carried  on  under  the  direc- 
tion   and    supervision    of    an    unauthorized 
agent.    The  two  designations  are  mentioned 
in  the  disjunctive,  but  it  is  clear  that  one 
must  be  considered  the  equivalent  of  the 
other,  although  each  may  be  maintained  at 
a  separate  place.    Rocky  Mountain  Oil  Co. 
v.  Centra]  Nat  Bank,  67  Pac.  158,  154,  29 
Colo.  129. 

Residence  not  synonjmons. 

The  term  "place  of  business"  it  not 
synonymous  with  "residence,"  and  therefore 
a  finding  that  a  party  has  a  place  of  busi- 
ness in  a  certain  place  is  not  sufficient  to 
show  a  residence  at  such  place.  Routenberg 
V.  Schweitzer,  61  N.  Y.  Supp.  84,  29  Misc. 
Rep.  658. 

Burglary. 

The  term  ''place  of  business**  In  the 
statute  making  the  crime  of  burglary  in- 
clude the  breaking  and  entering  of  any 
dwelling,  storehouse,  or  other  "place  of  busi- 
ness" of  another,  where  valuable  goods, 
wares,  produce,  or  any  other  article  of  value 
are  contained  or  stored,  includes  any  place 
of  business  where  valuable  goods  are  con- 
tained or  stored,  although  such  business  may 
not  be  of  the  kind  which  is  carried  on  in  con- 
ducting a  storehouse.  It  is  not  necessary,  in 
order  to  sustain  the  charge  of  burglary,  to 
prove  that  the  houfie  broken  into  and  en- 
tered was  the  place  of  business  used  for  the 
purpose  of  contalnii^;  or  storing  goods  al- 
leged to  have  been  stolen,  buj:  if  the  goods 
were  in  fact  contained  or  eloi^d  In  such  a 
house  at  the  time  it  is  sufficient  to  support 
the  indictment;  and  this  is  also  sufficient  al- 
though the  busicess  done  in  the  house  be  not 
carried  on  with  or  in  the  articles  or  goods 
stolen.    Bethune  y.  State,  48  Oa.  505,  510. 
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The  term  **place  of  business"  within  the 
meaning  of  a  statute  making  the  breaking 
and  entering  of  certain  designated  buildings, 
or  any  building  used  as  a  "place  of  business/* 
cannot  be  said  as  a  matter  of  law  to  In- 
clude all  mlllhouses,  and  therefore  an  indict- 
ment for  breaking  and  entering  a  millhouse 
must  state  whether  it  was  a  place  of  busi- 
ness.    McElreath  y.  State,  65  6a.  562. 

Administrator  or  ezeontor. 

An  administrator's  place  of  business 
where  claims  against  the  estate  must  be  pre* 
sented  must  be  construed  to  be  the  place 
where  the  administrator  transacts  the  busi- 
ness of  the  estate,  though  he  may  be  engaged 
in  transacting  other  business  elsewhere. 
Roddan  y.  Doane,  28  Pac.  604,  606,  92  Cal. 
655. 

''Place  of  business,"  as  used  in  Code  CIt. 
Proc,  requiring  creditors  of  an  estate  to 
present  their  claims  to  the  executor  at  the 
''place  of  his  residence  or  business,"  means 
the  place  where  the  executor  transacts  the 
business  of  the  estate,  though  he  may  be  en- 
gaged in  transacting  some  kind  of  business 
elsewhere.  Bollinger  t.  Manning,  21  Pac. 
375,  377,  79  Cal.  7. 

Clerk. 

"Place  of  business,"  as  used  In  Laws 
1862,  c.  484,  I  23,  providing  that  no  person 
who  shall  hare  a  place  of  business  in  the 
city  of  New  York  shall  be  deemed  a  nonresi- 
dent under  the  provisions  of  the  act  in  refer- 
ence to  long  and  short  summons,  does  not 
necessarily  mean  one  who  carries  on  some 
business  at  some  particular  place  in  the  city, 
of  which  he  is  the  sole  proprietor,  but  a  per- 
son who  is  regularly  and  permanently  em- 
ployed as  a  clerk  in  a  store  in  the  city  of 
New  York  has  a  place  of  business  in  that 
city  within  the  meaning  of  the  statute. 
Lewis  v.  Davis  (N.  Y.)  8  Daly,  185,  186. 

Manvfaotiirer. 

The  word  "place"  in  the  internal  rev- 
enue acts,  as  applied  to  the  place  where  the 
business  of  a  manufacturer  authorized  by  li- 
cense under  those  acts  to  carry  on  his  busi- 
ness, is  not  used  as  an  equivalent  for  "town," 
"city,"  "county,"  or  "state."  the  term  must 
be  regarded  in  reference  to  its  common  ac- 
ceptation, and  although  the  statute  at  times 
uses  "house"  or  "premises"  as  its  equivalent, 
this  gives  but  little  aid  to  the  interpretation 
except  when  business  is  ordinarily  carried 
on  in  a  house  or  store;  for  "premises"  is  not 
more  restricted  in  its  meaning  tlian  the  word 
"place"  itself.  Suppose,  for  example,  a 
manufacturer  of  maple  sugar  having  the 
privilege  of  drawing  sap  from  a  large  tract 
of  land  gathers  the  sap  and  brings  It  to  a 
single  kettle  for  boiling,  it  would  be  said 
that  the  place  of  boiling  was  his  place  of 
businesa.    Suppose,  then,  that  his  supply  of 


sap  was  so  great  that  he  required  two  ket- 
tles, or  four,  he  would  not  be  required  to 
take  out  a  separate  license  in  order  to  use 
each  additional  kettle.  Nor  would  it  be  re- 
quired if  each  additional  kettle  were  used  in 
different  parts  of  a  grove  of  maples  from 
which  the  sap  was  gathered.  The  mere 
fact  that  a  manufacturer  of  salt  used  more 
than  one  set  of  boilers  or  evaporating  pans, 
or  more  than  one  smoke  flue  or  chimney, 
does  not  make  him  liable  to  pay  more  than 
one  license  fee  as  being  a  manufacturer  at 
more  than  one  place.  Salt  Co.  of  Onondaga 
V.  Wilkinson  (U.  S.)  21  Fed.  Oas.  273,  274. 

Where  a  manufacturing  company  had 
several  factories  which  were  managed  and 
the  output  of  which  was  mainly  sold  from 
an  office  in  a  certain  town,  a  factory  and 
adjacent  storehouse  in  a  different  town  nev- 
ertheless constitutes  a  place  of  business  with- 
in Pub.  St  c.  11,  8  24.  Barker  v.  Inhabit- 
ants of  Watertown,  137  Mass.  227. 

The  term  "place  of  business"  in  section 
9  of  the  act  of  Congress  of  July  13,  1866  (14 
Stat.  113),  exempting  from. special  tax  sales 
by  manufacturers  of  their  own  goods,  wares, 
and  merchandise  at  their  principal  office  or 
place  of  business,  means  the  place  of  busi- 
ness toe  the  sale  of  the  goods;  and  where 
all  the  goods  of  the  manufacturer  are  sold 
tlirough  an  agent,  who  sells  simply  by  sam- 
ple, the  place  of  business  of  such  agent  is 
the  principal  place  of  business  referred  to 
in  the  statute.  Tucker  v.  Slack  (U.  8.)  24 
Fed.  Gas.  277,  27a 

Soliool  teacher. 

A  school  teacher  who  regularly  attends 
to  her  duties  has  a  place  to^  the  regular 
transaction  of  business  in  person  in  the  coun- 
ty, within  the  meaning  of  Code  Civ.  Proc. 
8  2458,  subd.  1,  providing  that  execution 
must  be  issued  to  the  sheriff  of  the  county 
where  the  judgment  debtor  has  a  place  for 
the  regular  transaction  of  business  in  per- 
son; and  such  place  is  a  schoolhouse  where 
she  is  employed.  Burke  v.  Burke,  58  N.  Y. 
Supp.  676,  677,  27  Misc.  Rep.  684. 

PI.AOE  OF  OONTBAOT. 

When  a  contract  is  made  through  cor- 
respondence, one  of  the  parties  being  in  one 
state  and  the  other  in  a  different  state,  it 
sometimes  becomes  difficult  to  determine  in 
which  state  the  contract  has  been  made. 
The  test  is  generally  held  to  be  the  acqui- 
escence or  flnal  agreement  of  minds  by  which 
the  contract  is  concluded,  and  the  place 
where  that  is  conferred  is  the  "place  of  the 
contract"  for  most  purposes.  With  refer- 
ence to  contracts  of  insurance  where  appli- 
cations or  proposals  are  taken  in  one  state 
by  an  agent  having  no  authority  to  conclude 
the  contract  or  bind  the  company,  and  are 
forwarded  to  th«  domicile  of  th«  oompany, 
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and  there  accepted  and  the  policy  Issued, 
the  contract  is  ordinarily  to  be  treated  as 
baying  been  made  at  such  domicile,  and  to 
be  performed  there.  Wbart  Confl.  Laws,  i 
465;  Bliss,  Ins.  I  362;  May,  Ins.  I  6a 
This  is  true,  however,  only  because  the  act 
of  the  company  in  signifying  its  acceptance 
of  the  proposal  completes  the  contract;  and 
when,  as  sometimes  happens,  other  things 
are  to  be  done  before  the  parties  are  to  be 
bound,  the  contract  is  held  to  hare  been 
made  when  and  where  such  other  things 
transpired.  Fidelity  Mut  Life  Ass*n  y. 
Harris,  57  a  W.  635,  638,  94  Tex.  25,  86  Am. 
St  Bep.  818. 

The  phrase  *'place  of  contracf*  within 
the  meaning  of  the  rule  that  parties  are  pre- 
sumed to  contract  with  reference  to  the 
meaning  of  words  and  terms  used  by  them 
as  such  words  and  terms  are  understood  at 
the  place  of  their  contract,  means  the  place 
of  its  making,  unless  its  terms  indicate  an- 
other place  for  performance,  when  such  oth- 
er place  la  the  one  called  for  by  such  ex- 
pression, and  the  parties  are  presumed  to 
have  agreed  to  be  goyemed  by  the  usage  at 
such  place.  Shores  Lumber  Co.  t.  Stitt,  78 
N.  W.  562,  564,  102  Wis.  450. 

PULCE  OF  DE8TXNATIOV« 

Bee  ''DestlnatloiL'' 

PZiACE  OF  DOnrO  BU8XNE88. 

The  phrase  '^lace  of  doing  business,**  as 
used  In  Cly.  Code,  |  2145,  proyiding  that  an 
action  may  be  brought  against  an  Insurance 
company  **ln  any  county  where  said  insur- 
ance company  may  haye  an  agency  or  place 
of  doing  business,"  is  the  legal  equlyalent  of 
the  term  "agency,"  and  the  word  "agency*' 
meant  "the  place  of  doing  business,"  and  an 
allegation  that  an  insurance  company  "had 
an  agent  and  transacted  business"  la  a  cer- 
tain county  was  a  sufficient  ayerment  of  the 
Jurisdiction.  Atlanta  Ace.  Ass'n  t.  Bragg, 
29  &  B.  706,  707, 102  Oa.  74a 

PIAOE    OF   DBAMATIO    ENTEBTAIN- 
MENT. 

A  room  where  a  dramatic  song  Is  pei^ 
formed,  and  to  which  persons,  paying  for 
tickets,  are  admitted  for  the  purpose  of  hear- 
ing it,  is  for  the  time  a  "place  of  dramatic 
entertainment,"  though  the  room  be  ordinari- 
ly used  for  different  purposes.  Bussell  y. 
Smith,  12  Adol.  &  E.  217,  237. 

A  place  of  dramatic  entertainment,  with- 
in a  statute  proyiding  penalties  for  the  rep- 
resentation of  a  dramatic  piece  of  a  certain 
person  at  a  place  of  dramatic  entertainment 
without  his  consent;  is  places  where  dramatic 
entertainments  are  represented,  to  which  the 


public  are  admitted.    Lee  y.  Simpson,  3  C« 
B.  871,  883. 

PI.AOE  OF  EMPIiOYlfENT. 

St  49  Qeo.  Ill,  c  126,  S  3,  forbidding  the 
buying  of  offices,  including  nominations  to 
an  office,  commission,  or  "place  of  employ- 
ment," would  include  a  cadetship  in  the 
Madras  infantry.  The  w'ords  "place"  and 
"employment"  are  so  general  as  to  compre- 
hend those  and  eyery  other  adyantageous 
position  that  the  party  can  gain  by  nomina- 
tion to  a  specific  thing.  Regina  y.  Charretie, 
13  Q.  B.  447,  461. 

PI.AOE  OF  EXEOUTIOir. 

The  "place  of  execution,"  when  used  in 
reference  to  the  place  where  a  defendant 
shall  suffer  death,  is  the  place  which  the 
law  determines,  so  that  a  Judgment  which 
directs  that  defendant  be  taken  to  the  place 
of  public  execution  is  surplusage.  People  y. 
Brown,  59  Gal.  845,  357. 

PXJiOE  OF.MAirUFAOTITRS. 

Under  a  statute  proyiding  that  liquors 
may  be  sold  by  wholesale  at  the  "place  of 
manufacture"  it  is  held .  that  a  place  two 
hundred  yards  distant  from  the  place  where 
the  liquor  is  actually  manufactured  is  not  the 
place  of  manufacture  within  the  meaning 
of  the  law.  State  y.  Whissenhunt,  4  S.  E. 
533,  98  N.  0.  682. 

PI.AOE  OF  PAYMENT. 

The  words  "place  of  payments*  mean  a 
house,  bank,  counting  room,  store,  or  place 
of  business  where  the  holder  of  a  note  can 
present  the  same,  where  the  maker  can  de- 
posit the  proper  funds  to  meet  it,  and  where 
a  legal  offer  to  pay  it  can  be  made.  Hutchi- 
son y.  Crutcher,  98  Tenn.  421,  435,  39  S.  W. 
725,  729,  87  U  B.  A.  89  (citing  Montross  y. 
Doak  [La.]  7  Bob.  170,  41  Am.  Dec  278). 

PXACE     OF     PUBUO     ACCOMMODA- 
TION. 

The  words  "and  other  places  of  public 
accommodations,"  as  used  in  Laws  1895,  c. 
1042,  proyiding  that  all  persons  in  the  state 
shall  be  entitled  to  equal  accommodation  in 
hotels,  etc.,  and  all  other  places  of  public  ac- 
commodations, are  an  enlargement  of  the 
places  from  which  the  right  of  access  is  not 
to  be  prohibited.  The  words  themselyes  are 
of  more  general  signfficatlon  than  "places 
of  public  resort,"  and  they  apply  either  tp  a 
place  where  refreshment  is  proyided  or  at- 
tention to  the  person  is  giyen.  The  diyision 
between  places  for  the  accommodation  of 
the  public  and  those  which  are  of  a  priyate 
character  is  an  exceedingly  difficult  line  to 
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iraw.  It  must  be  an  arbitrary  one,  but  pla- 
ces for  accommodation  of  the  public  include 
n  bootblack  stand.  Burks  v.  Bosso,  81  N.  Y. 
Supp.  384,  385,  81  App.  Dly.  630. 

PLACE  OF  PUBLIC  BE80BT. 

See  "Public  ReBorf^ 

PLACE    OF    PUBLICATION. 

The  place  of  publication  of  a  newspaper 
is  where  it  first  issues  to  be^elivered  or  sent 
by  mall  or  otherwise  to  Its  subscribers. 
State  Y.  Bass,  54  Atl.  1113,  1115,  97  Me.  484. 

The  "place  of  publication"  of  a  newspa- 
per is  the  place  where  it  is  first  given  to 
the  public  for  circulation,  and  not  the  place 
where  it  is  subsequently  distributed,  within 
a  statute  requiring  the  publication  of  notice 
of  sale  of  land  for  improrement  assessments 
in  the  newspaper  published  in  the  village 
where  the  improvements  are  made,  or,  if 
there  be  none,  in  a  newspaper  published  in 
the  county  and  circulating  in  the  village. 
Le  Boy  v.  Jamison  (U.  S.)  15  Fed.  Cas.  378, 
380;  Village  of  Tonawanda  v.  Price,  64  N.  B. 
191,  192,  171  N.  Y.  416. 

The  ''place  of  publication"  of  a  newt- 
paper  is  that  indicated  upon  the  face  of  the 
newspaper,  although  it  is  printed,  and  part 
of  its  issue  mailed,  at  another  town  or  city. 
Ricketto  V.  Village  of  Hyde  Park,  85  111.  110, 

iia 

The  entire  city,  village,  or  township,  all 
parts  of  it  alike,  and  disregarding  all  inferi- 
or subdivisions  within  i^hich  a  newspaper 
ts  published,  is  a  **place  of  publication"  with- 
in the  meaning  of  the  statutes  which  require 
notices  to  be  published  in  particular  locali- 
ties.   Hlnchman  v.  Barns,  21  Mich.  556,  659. 


PLACE   OF   BELIGIOU8   WORSHIP. 

See   "Actual   Place  of   Religious   Wop- 
Bhip";    "Religious  Worship." 


PLACE  OF  BESIDEIfCE. 

See  "Usual  Place  of  Residence.** 

The  **place  of  residence"  of  a  corpora- 
tion is  the  place  where  its  principal  office  is 
located  or  where  its  principal  operations  are 
carried  on.  Baltimore  &  Yorktown  Turnpike 
Road  V.  Crowther,  63  Md.  558,  572,  1  Atl.  279. 

The  place  of  residence  of  a  corporation, 
within  the  meaning  of  Code  Civ.  Proc.  §  984, 
providing  that  an  action  must  be  tried  in  the 
county  in  which  one  of  the  parties  resided  at 
the  commencement  thereof,  is  where  Its  prin- 
cipal business  is  to  be  carried  on  as  designated 
by  its  charter,  though  in  fact  it  may  conduct 
jL  large  part  of  its  business  and  have  an  office 


in  another  county.     Rossie  Iron  Works  v* 
Westbrook,  18  N.  Y.  Supp.  141,  59  Hun,  345. 

The  term  "place  of  residence,"  as  used  in 
a  sheriff's  return  of  service  reciting  that  the 
summons  was  served  on  each  of  the  persons 
named  by  leaving  the  same  at  his  house,  or 
usual  place  of  residence,  is  substantially  the 
same  as  "place  of  abode,"  and  one  is  proper- 
ly substituted  for  the  other.  State  v.  Toland, 
15  S.  E.  599,  600,  36  S.  C.  515. 

The  phrase  "place  where  the  owner  re- 
sides" in  the  rule  formulated  in  the  Marine 
Ordinance  of  Louis  XIV,  that  the  master 
cannot  hypothecate  his  vessel  In  the  place 
where  the  owner  resides,  Is  "construed  in 
France  to  comprehend  the  whole  district, 
but  not  the  whole  country.  In  his  treatise 
on  Agencies  Mr.  Livermore  says:  'Upon  the 
construction  of  these  words  Emerigon  ob- 
serves that  the  whole  district  or  bailiwick  is 
to  consider  the  owner's  place  of  residence, 
but  that,  if  the  vessel  puts  into  a  neighbor- 
ing port  in  another  district,  this  is  not  the 
owner's  place  of  residence.' "  Selden  v.  Hen- 
drickson  (U.  S.)  21  Fed.  Cas.  1029,  1031. 

A  "place  of  residence"  Is  not  synony 
mous  with  a  "legal  settlement,"  even  in  the 
absence  of  statutory  definition.  Moody 
County  T.  Minnehaha  County  (8.  D.)  96  N. 
W.  698. 

PI.ACE  OF  TRUST  OB  PROFIT. 

As  used  in  Const  art  14,  |  7,  providing 
that  no  person  holding  any  office  or  "place  of 
trust  or  profit"  under  the  United  States  shall 
hold  any  office  or  place  of  trust  or  profit  un- 
der the  authority  of  the  state,  the  phrase 
"place  of  trust  or  profit"  intended  places 
which  approximated  to,  but  were  not,  offices, 
and  yet  occupied  the  same  general  level  in 
dignity  and  Importance.  The  manifest  in- 
tent was  to  prevent  double  office  holding — 
that  offices  and  places  of  public  trust  should 
not  accumulate  In  a  single  person — ^and  the 
superadded  words  of  "places  of  trust  or  prof- 
it" were  put  there  to  avoid  evasions  in  giv- 
ing due  technical  meaning  to  the  preceding 
rule.  Doyle  V.  Raleigh,  89  K.  C.  133,  136,  45 
Am.  Rep.  677. 

The  phrase  **place  of  public  trust  or 
emolument"  in  a  statute  prohibiting  polyg- 
amlsts  from  holding  any  place  of  public 
trust  or  emolument,  etc.,  does  not  Include 
the  position  of  a  Juryman.  People  v.  Hopt; 
4  Pac.  250,  256,  3  Utah,  396. 

A  poundmaster  appointed  from  time  to 
time  by  the  common  council  of  a  city  does 
not  hold  a  place  of  trust  within  the  meaning 
of  the  city  charter,  providing  that  every 
person  chosen  or  appointed  to  any  office  or 
place  of  trust  shall  take  and  subscribe  an 
oath;  the  words  "a  place  of  trust"  having 
the  same  meaning  as  the  word  "office."    An 
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office  l8  a  place  of  trust,  and  a  place  of 
trust,  as  used  in  the  charter,  Is  an  office. 
Wilcox  v.  Hemming,  58  Wia.  144,  145,  15  N. 
W.  435,  46  Am.  Rep.  625. 

FI.AGE  OF  WORSHIP. 

See  "Regular  Place  of  Worship**;  "Stat- 
ed Place  of  Worship." 

A  '*place  of  worship,"  within  Const,  art  I 
1,  I  18,  cl.  2,  declaring  that  no  man  shall  > 
be  compelled  to  erect  or  support  any  place  I 
of  worship,  is  "any  place  or  structure  where 
worship  is  statedly  held."    It  is  not  confined 
to  some  place  or  church  edifice  where  the 
members  of  a  church  worship  at  stated  inter- 
vals.   State  T.  District  Board  of  School  Dist 
No.  8,  44  N.  W.  967,  970,  76  Wis.  177,  7  L. 
R.  A.  330,  20  Am.  St  Rep.  41. 

"Places  of  religious  worship,"  within  the 
meaning  of  Act  April  16,  1838,  i  29,  exempt- 
ing from  taxation  all  churches,  meeting 
houBes,  or  other  regular  places  of  stated  reli- 
gious worship,  are  all  places  consecrated  to 
regular  stated  religious  worship  without  ex- 
ception of  any  kind,  and  includes  property 
rented  by  a  religious  congregation  for  the 
purpose  of  stated  religious  worship.  Howell 
V.  City  of  Philadelphia  (Pa.)  8  Phila.  280, 
281. 

Tne  term  "place  of  religious  worship," 
within  the  meaning  of  a  statute  prohibiting 
the  erection  of  any  booth,  stall,  etc.,  for  the 
purpose  of  selling,  girlng  away,  or  otherwise 
disposing  of  any  kind  of  articles  of  traffic  or 
spirituous  liquors  within  three  miles  of  any 
place  of  religious  worship  during  th«  time  of 
holding  any  meeting  for  religious  worship  at 
such  place,  is  not  restricted  to  any  denomina- 
tion, or  to  any  place  or  mode  of  religious 
worship.  The  open  fields,  the  woods,  or  a 
house  erected  for  religious  worship  ar^  alike 
within  its  terms,  and,  so  long  as  it  is  reli- 
gious worship,  it  makes  no  difference  wheth- 
er the  worshipers  are  Christians  or  pagan 
idolaters.  Rogers  v.  Brown,  20  N.  J.  Law 
(Spencer)  119,  120. 

"A  place  of  worship,"  within  the  mean- 
ing of  laws  prohibiting  the  disturbance  of  a 
congregation  gathered  together  in  a  place  of 
worship,  is  constituted  by  the  congregation 
of  numerous  worshipers  thereat  and  not  by 
the  nature  of  the  place  at  which  they  assem- 
ble. Hence,  under  such  a  statute  an  Indict- 
ment will  lie  for  disturbing  a  congregation 
assembled  for  divine  service,  although  it  be 
not  in  a  church,  chnpel,  or  meetinghouse  per- 
manently set  aside  for  divine  worship.  State 
v.  Swink,  20  N.  C.  492,  49a 

Gamp  meetins. 

Act  1809,  pp.  49.  50,  prohibiting  the  re- 
tailing of  spirituous  liquors  within  one  mile 
of  "a  place  set  apart  for  the  worship  of  Al- 


mighty Qod,"  should  be  construed  to  include 
a  camp  meeting  or  temporary  encampment  of 
a  denomination  of  Christians  for  the  purpose 
of  religious  exercises.  State  y.  Hall  (S.  C.)  2 
Bailey,  151. 


A  parsonage  belonging  to  a  church  is  not 
a  **place  of  religious  worship"  which  may  be 
exempted  from  taxation.  St  Mark's  Church 
Y.  City  of  Brunswick,  3  S.  B.  561,  78  Ga. 
541;  Dauphin  County  Treasurer  v.  St.  Ste- 
phen's Church  (Pa.)  3  Phila.  189,  190;  Church 
of  Our  Saviour  v.  Montgomery  County  (Pa.) 
10  Wkly.  Notes  Cas.  170,  171. 

"Place  of  public  worship,"  as  used  in  a 
statute  exempting  from  taxation  "places  of 
public  worship,"  includes  houses  used  by 
the  public  for  the  worship  of  God,  but  is 
restricted  to  edifices  used  for  that  purpose, 
and  cannot  be  held  to  include  the  residence 
of  the  bishop,  though  closely  annexed  to 
the  church.  State  ex  rel.  Cunningham  v.  Par- 
ish of  Orleans,  26  South.  872,  877,  52  La.  Ann. 
228. 

Sol&oolhoiifle. 

The  term  "place  of  worship,"  within  the 
meaning  of  Const  art.  1,  i  3,  providing  that 
the  General  Assembly  shall  make  no  law  re- 
specting the  establishment  of  religion,  etc., 
nor  shall  any  person  be  compelled  to  pay 
tithes,  taxes,  or  other  rates  for  building  or 
repairing  places  of  worship,  does  not  apply 
to  a  schoolhouse,  though  it  is  habitually  used 
for  worship  on  Sundays.  Dayls  t.  Boget  50 
Iowa,  11, 16. 

PXJiOE  WHERE  MADS. 

Under  Laws  1891,  p.  182,  |  24,  proYiding 
that  intoxicating  liquors  may  be  sold  in  any 
quantity  not  less  than  one  gallon  at  the 
"place  where  made,"  the  place  means  any 
place  outside  the  distillery  building,  provid- 
ed it  Is  within  the  distillery  grounds;  as 
under  the  federal  law  a  sale  of  intoxicating 
liquors  at  the  distillery  is  prohibited.  State 
v.  Heard,  64  Mo.  App.  834^  83%  837. 

PLACER. 

"Placer^  is  defined  as  a  superficial  de- 
posit  which  occupies  the  bed  of  an  ancient 
river  or  valley,  and  is  applied  to  the  aurifer- 
ous gravels  of  America.  Montana  Coal  & 
Coke  Co.  V.  Livingston,  52  Pac.  780,  781.  21 
Mont  58  (citing  Moxon  y.  Wilkinson,  2 
Mont  421). 

A  placer  is  a  graYel  place  where  ^old  Is 
found,  especially  by  the  side  of  a  river,  or  in 
the  bed  of  a  mountain  torrent  Gregory  v. 
Pershbaker,  14  Pac.  401,  402,  73  Cal.  109. 

"Placers,"  as  used  in  Rev.  St  U.  S.  5 
2329  [U.  S.  Comp.  St  1901,  p.  1432],  providliig^ 
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that  claims  uanally  called  ''placers,"  Includ- 
ing all  forms  of  deposit  excepting  yelns  of 
quartz  or  other  rock  in  place,  shall  be  sub- 
ject to  entry  and  a  patent  under  like  circum- 
stances and  conditions  as  vein  or  lode  claims, 
includes  a  stone  quarry.  "This  section  ex- 
tends and  enlarges  the  signification  common- 
ly giren  to  placer  claims,  and  makes  such  lo- 
cations include  all  forms  of  deposit  excepting 
quarts,  veins,  or  other  rock  in  place.  The 
officers  •f  the  Land  Department  have  con- 
strued it  as  embracing  quarries  of  rock  val- 
uable for  building  purposes,  and  we  do  not 
doubt  the  correctness  of  this  construction.'* 
Freezer  y.  Sweeney,  21  Pac  2Q,  21,  8  Mont 

PI.AOEB  OUOM. 

In  Rev.  St  |  2333  [U.  &  Oomp.  8t  1901, 
p.  1433],  providing  that  where  the  same  per- 
son is  in  possession  of  a  ''placer  claim"  and 
also  a  vein  or  lode,  included  within  the 
boundaries  thereof,  application  shall  be  made 
for  a  patent  for  the  placer  claim  with  the 
statement  that  it  includes  such  vein  or  lode, 
and  a  patent  shall  issue  for  the  placer  claim 
subject  to  the  provisions  ef  the  charter,  in- 
cluding such  vein  or  lode,  the  term  "placer 
claim"  means  ground  within  the  defined 
boundaries  which  contains  mineral  in  its 
earth,  sand,  or  gravel;  ground  that  includes 
valuable  deposits  not  in  place — ^that  is,  not 
fixed  in  rock,  or  which  are  in  a  loose  state, 
and  may  in  most  cases  be  collected  by  wash- 
ing or  amalgamation  without  milling.  Unit- 
ed States  V.  Iron  Silver  Mln.  Co.,  9  Sup. 
Gt  195,  198,  128  U.  S.  678,  82  L.  EU.  671; 
Wheeler  v.  Smith,  82  Paa  784^  78fl^  6  Wash. 
704. 

FLAOEB  UOCATIOV. 

A  "placer  location"  ex  vl  termini  em- 
braces an  appropriation  of  all  waters  covered 
by  it  iu  so  far  as  such  waters  are  neces- 
sary for  working  the  claim.  This  is  true 
especially  when  the  location  covers  both 
banks  of  the  stream,  because  there  is  a 
reasonable  presumption  that  the  locator  in- 
tends to  work  the  channel  and  the  banks 
wherever  he  may  lind  pay  dirt  Schwab  t. 
Beam  (TJ.  S.)  86  Fed.  41,  42. 

FliAOEB  MLNJB* 

"Placer  mines"  are  those  In  which  the 
mineral  is  generally  found  in  the  softer  ma- 
terials which  cover  the  earth's  surface,  and 
not  among  the  rocks  beneath.  The  more 
usual  way  of  mining  is  to  take  the  soft 
earthy  matter  in  which  the  particles  of  min- 
eral are  loosely  mingled,  and  by  filtration 
separate  the  one  from  the  other.  Reynolds 
V.  Iron  Silver  Mln.  Co.,  6  Sup.  Ot  601,  605, 
116  U.  S.  687,  29  L.  Ed.  774. 


PLAIN. 

Wag.  St  c.  78,  i  1,  requiring  Innkeepers 
to  post  in  their  rooms  a  copy  of  the  statnte, 
printed  in  large,  "plain  English  type,"  means 
large  or  ordinary  sised  type,  and  not  very 
small  type.  Porter  v.  Oilkey,  67  He.  235, 
287. 


PI.AIir  OIiOTHES  MA9. 

A  "plain  clothes  man"  Is  a  police  officer 
whe  does  not  wear  his  uniform  or  anything 
to  call  attention  to  his  position  while  on  his 
rounds.  People  v.  Olennon,  67  N.  B.  125, 
126,  175  N.  Y.  46. 

PLAnr  PZ.A8TERING. 

After  the  execution  of  a  plastering  con- 
tract a  dispute  arose  as  to  the  meaning  to 
be  given  its  terms — ^the  defendants  contend* 
ing  that  "ornamental  plastering:"  had  a  tedi- 
nlcal  trade  meaning,  and  only  included  such 
ornamental  work  as  is  modeled  and  cast  in 
the  shop,  and  afterwards  applied  to  the  build- 
ing in  a  dry  state;  that  "plain  plastering" 
means  the  plain  surface  and  such  plain  mold- 
ings and  cornices  as  are  put  on  in  the  form 
of  wet  plaster  In  the  building,  and  is  distin- 
guishable ftom  those  cornices  and  moldings 
which  are  not  put  upon  the  walls  until  after 
they  are  made.  Upon  this  subject  tliere  was 
a  conflict  in  tbm  testimony,  and.  In  so  far  as 
the  question  was  one  of  fact  the  oourt  held 
that  the  finding  of  the  court  below  was  con- 
clusive. Woddruff  V.  Klee^  62  N.  X.  Supp. 
860,  851, 47  App.  Div.  638. 

PliAZH  STATEMENT. 

"PlaUi  Btatsment"  as  used  In  Glv.  Code^ 
f  96,  requiring  a  complaint  to  set  forth  a 
plain .  statement  of  the  facts  constltutiiig 
the  cause  of  action,  means  a  statement  of 
all  the  facts  necessary  to  enable  plaintiCF  to 
recover.  By  a  plain  statement  we  under- 
stand to  be  meant  a  direct  and  positive  aver- 
ment of  the  fact  which  does  not  leave  tbe 
existence  of  the  fact  to  be  inferred  merely 
from  the  existence  of  some  other  facts. 
Pender  County  CJom'rs  v.  McPherson,  79  N. 
O.  524.  525. 

Code,  i  481,  providing  that  a  complaint 
shall  set  out  "a  plain  and  concise  statement 
of  the  facts  constituting  each  cause  of  ac- 
tion,'' means  that  the  plaintUf  is  m^ ely  re- 
quired to  state  concisely  those  facts  whicb 
go  to  make  up  the  cause  of  action  on  whicb 
he  relies,  and  which,  on  a  general  denial, 
he  must  prove  in  order  to  show  himself  en- 
titled to  a  judgment  Orane  t.  Orane,  19 
N.  Y.  Supp.  691,  693. 

A  "plain  statement"  within  the  require- 
ment that  a  complaint  shall  be  "a  plain 
and  concise  statement"   of  the   facts  con- 
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stltnting  the  cause  of  action,  is  one  that 
may  be  readily  understood,  not  merely  by 
lairyers,  but  by  all  who  are  sufficiently  ac- 
quainted with  the  language  in  which  it  was 
^wTitten.  Mann  v.  Morewood,  7  N.  Y.  Super. 
Ct.  (5  Sandf.)  657,  564. 

pumr  WOOLEN  goobs. 

Plain  woolen  goods  are  those  woolen 
goods  In  which  the  warp  and  woof  threads 
cross  each  other  at  right  angles.  Newman 
▼.  Arthur,  8  Sup.  Ct  88,  88,  100  U.  &  1S2, 
27  Lw  Ed.  888. 

PJLADT  WOBD8. 

The  Code  requiring  that  an  Indictment 
shall  set  forth  the  offense  in  "plain  and  in- 
telligible words'*  is  not  satisfied  by  an  In- 
dictment from  which  no  offense  against  the 
law  of  the  state  can  be  deduced  except  by 
a  process  of  inference  and  elimination.  Jen- 
nings Y.  State,  7  Tez.  App.  850,  358b 

FULDTIiT. 

A  contract  between  the  owner  of  a  copy- 
right of  a  book  and  plates  for  printing  it 
and  one  who  purchases  a  set  of  plates  and 
right  to  publish  the  book  that  ''plainly'* 
bound  copies  should  not  be  sold  below  a  cer- 
tain price,  means  that  the  cheapest  edition 
shall  not  be  sold  below  such  price.  Murphy 
T.  Ghcistian  Press  Ass'n  Pub.  Co.,  56  N.  Y. 
Supp.  597,  689,  88  App.  Diy.  420. 

PLAINT. 

A  plaint  In  an  Inferior  court  to  In  the 
nature  of  an  original  writ  The  first  process 
hi  an  inferior  court  is  a  plaint  Lilly,  Abr. 
tit  "Plaint"  See,  also,  Jacob's  Law  Diet 
'Tlaint"  Shaw  y.  Dutcher  (N.  Y.)  19  Wend. 
216^  219. 

The  word  ••plaint"  In  Act  1784  (P.  L.  p. 
340),  enacting  that  any  person  not  duly  li- 
censed, who  shall  keep  a  billiard  table,  shall 
forfeit  a  certain  sum  for  every  such  offense, 
to  be  recovered  by  **bill,  plaint,  or  informa- 
tion," cannot  be  construed  to  mean  anything 
but  what  it  imports  in  English,  namely,  the 
first  process  of  an  inferior  court  State  t. 
Mathews  (S.  C.)  2  Brev.  82,  88. 

The  word  ••plaint"  was  not  designed  to 
refer  to  proceedings  in  inferior  courts,  but 
to  the  Court  of  King's  Bench.  Hlms  v.  Al- 
derson  (Ya.)  8  Leigh,  479,  484  (dthig  1  Tidd, 
Pr.  167). 

PUINTIFF. 

See  ••Equitable  Plaintiff.** 

The  word  **plaintiff,"  in  a  civil  suit  has 
u  well  a  defined  legal  and  technical  mean- 


ing as  the  words  "party  to  a  suit"  Black, 
in  his  Law  Dictionary,  defines  the  plaintiff 
as  ••a  person  or  party  who  brings  an  action, 
who  complains  or  sues  any  person  in  an 
action  and  is  so  named  on  the  record." 
Gulf,  C.  &  S.  F.  R.  Go.  T.  Scott  (Tez.)  28  S. 
W.  457,  458. 

The  term  ••plaintiff"  is  applicable  to  the 
actor  in  suits  at  law.  Railway  Passenger  & 
Freight  Ck)nductors'  Mut  Aid  &  Benefit 
Ass'n  V.  Robinson,  85  N.  B.  168,  178,  147  UK 
138. 

Whoever  brings  the  suit,  bill,  or  com- 
plaint is  a  party  plaintiff,  and  whoever  is 
bound  to  appear  and  answer  or  defend  is  in 
law  the  party  defendant  Town  of  Canaan 
y.  Greenwoods  Turnpike  Ck>.,  1  Conn.  1,  9. 

Under  a  Code  provision  that  sureties 
for  the  prosecution  or  defense  of  any  suit  in 
law  or  equity  may  be  released  from  such 
suretyship  by  giving  five  days'  notice  to  the 
plaintiff,  etc.,  it  is  held  that  the  word  ••plain- 
tiff" must  be  taken  to  mean  the  actor  or 
principal  for  whom  the  applicant  surety  is 
bound.  Klncaid  t.  Sharp,  40  Tenn.  (fi  Head) 
151,  154. 

As  appellaat. 

••Plaintiff,"  as  used  In  Bev.  Code,  I  8581, 
providing  that  when  an  execution  for  costs 
from  the  Supreme  Court  against  the  appellee 
has  been  returned  "No  property  found,"  the 
clerk  may  issue  execution  against  the  plaintiff 
for  costs  actually  created  by  him,  means  the 
appellant  though  defendant  in  the  court  be- 
low.   Westcott  T.  Booth,  49  Ala.  182,  188. 

Clatmant  against  assignee  for  eredit- 
ors. 

A  claimant  against  an  assignee  for  bene- 
fit of  creditors,  who  has  filed  a  claim  and 
reply  to  the  exception  of  the  assignee  there- 
to, so  that  an  issue  Is  formed,  is  a  plain- 
tiff, so  far  as  concerns  the  right  to  the  re- 
moval of  the  cause  to  a  federal  court  Hill 
V.  Graham,  58  Pac.  1060,  1061,  11  Colo.  App. 
536. 

Defendant  demanding  set-off. 

Under  Civ.  Code,  8  782,  subd.  86,  the 
word  ••plaintiff"  embraces  the  defendant  who 
demands  a  set-off  or  counterclaim;  the  word 
••defendant*'  plaintiff  against  whom  such  a 
demand  is  made.  Paducah  Hotel  Ca  t» 
Long,  17  S.  W.  858,  854,  92  Ky.  278. 

Intervener. 

An  intervener  la  considered  as  plain- 
tiff under  Code  Prac.  art  892,  in  so  far  aa 
that  he  must  follow  the  Jurisdiction  of  de- 
fendant; but  he  is  nevertheless  a  "plain- 
tiff in  intervention,"  who  fights  for  his  own 
hand,  and,  as  he  does  not  lose  his  identity 
in  that  of  the  original  plaintiff,  neither  does 
he  lose  such  identity  in  that  of  the  original 
defendant  and  the  court  cannot,  by  an  or- 
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der,  make  him  a  defendant  in  the  case.  St 
Charles  St  R,  Co.  v.  Fidelity  &  Deposit 
Co.,  33  South.  674,  576,  109  La.  491. 

As  Jndgxi&eiit  or  ezecntion  creditor. 

The  word  '*plaintift/'  as  used  in  the  act 
in  relation  to  attachments  issued  out  of 
justices*  courts,  shall  be  construed  to  mean 
the  judgment  or  execution  creditor.  Mills' 
Ann.  St  Colo.  1891,  i  2745. 

As  moTlag;  party  in  samishment. 

Under  8  Etow.  Ann.  St  8  8058,  providing 
that  in  all  cases,  where  there  remains  any 
sum  unpaid  on  any  judgment  or  decree  gar- 
nishment may  issue  on  affidavit  of  the  plain- 
tiff, his  agent,  etc.,  the  word  "plaintitT*  re- 
fers to  the  party  moving  in  the  garnishment 
proceedings,  and  the  defendant  who  has  re- 
covered judgment  against  the  plaintiff  may 
sue  out  a  writ  of  garnishment  Esler  t.  Ad- 
sit,  66  N.  W.  485,  486,  108  Mich.  543. 

As  party  in  interest* 

The  word  '^plaintiff,"  as  used  in  the  act 
to  prevent  usury  (Laws  1838,  p.  486),  extends 
to  the  party  in  interest  as  plaintiff,  although 
he  may  not  be  the  plaintiff  on  the  record. 
Henry  v.  Bank  of  Salina  (N.  Y.)  6  Hill,  523, 
528. 

Lexicographers  define  the  word  "plaln- 
tifP"  to  mean  ''the  complainant,"  "he  who 
sues  or  prosecutes,"  **the  prosecutor."  When 
used  in  legal  proceedings,  it  refers  the  mind 
at  once  to  the  party  in  whose  name  a  plaint 
or  suit  is  instituted,  and  to  no  one  else. 
The  word  "plaintiflf"  in  the  act  to  prevent 
usury,  sections  2,  8,  pp.  486,  487,  Laws  1837, 
extends  to  the  party  in  interest  as  plaintiff, 
although  he  may  not  be  the  plaintiff  on  the 
record.  Stevens  v.  White  (N.  Y.)  5  Hill,  548, 
55L 

As  party  in  whose  faTor  Jndcn&ent  is 
rendered. 

By  the  term  ''plaintiflT"  as  used  in  the 
title  relating  to  execution,  is  meant  the  party 
in  whose  favor  judgment  is  rendered.  Bev. 
St  Tex.  1896,  art  2334. 

As  party  of  record. 

"We  sometimes  look  beyond  the  parties 
to  the  record — ^the  person  complaining  of  an 
injury,  and  the  person  who  defends  or  an- 
swers the  complaint — and  see  who  stands 
behind  them.  In  this  way  the  plaintiff  in 
interest  is  sometimes  required  to  pay  the 
costs  which  may  have  been  adjudged  against 
the  plaintiff  on  record;  and,  on  the  other 
hand,  he  is  protected  against  the  fraudulent 
acts  of  the  nominal  party.  So,  also,  there 
may  be  a  person  standing  behind  the  defend- 
ant, who  for  some  purposes  will  be  recog- 
nized as  the  real  party  in  Interest  on  that 
side  of  the  controversy.  But  in  the  legal  as 
well  as  the  ordinary  use  of  those  terms  no 


one  can  strictly  and  properly  be  denominat- 
ed either  plaintiff  or  defendant  in  an  action 
unless  he  is  named  as  such  on  the  record. 
The  words  'plaintiff'  and  'defendant*  in  this 
statute  are  used  as  correlative  terms. 
♦  ♦  ♦  Whenever  in  an  action  at  law  the 
defendant  shall  plead  or  give  notice  of  de- 
fense of  usury,  ♦  ♦  ♦  he  may,  for  the 
purpose  of  proving  the  usury,  call  and  ex- 
amine the  plaintiff  as  a  witness,  etc.  The 
Legislature  evidently  had  in  mind  the  par- 
ties to  the  record,  and  no  one  else."  Bank  of 
Salina  v.  Henry  (N.  Y.)  1  Hill,  555,  556. 

Under  a  statute  (Bev.  St  c.  82,  i  107) 
providing  that  if  one  plaintiff  brings  different 
actions  at  the  same  term  of  the  court  against 
the  same  party,  which  might  have  been  join- 
ed In  one,  or  brings  more  than  one  suit  on 
a  joint  and  several  contract,  he  shall  re- 
cover costs  in  only  one  of  them,  etc.,  the 
word  "plaintiff"  means  plaintiff  on  the  rec- 
ord, and  not  the  beneficial  plaintiff  or  real 
party  in  Interest  Perry  v.  Inhabitants  of 
Kennebunkport,  55  Me.  453,  454. 

The  word  "plalntUT*  as  used  in  a  stat- 
ute providing  that  the  plaintiff  in  any  civil 
suit  may  at  any  time  be  ruled  to  give  se- 
curity for  the  costs,  etc.,  designates  the 
actor  in  the  suit  as  shown  by  the  record. 
He  is  the  party  that  complains,  and  the  word 
"party"  Is  synonymous  with  the  word  "plain- 
tiff." Gulf,  O.  &  S.  F.  B.  Ca  T.  Scott  fTex.) 
28  a  W.  457,  458. 

As  relator. 

The  sense  of  the  word  "plaintiff"  is  that 
the  person  so  called  is  the  complaining  party, 
the  party  who  is  coming  Into  court  asking 
for  rights  which  he  claims;  and  hence  the 
complaining  party  in  a  proceeding  for  ha- 
beas corpus,  though  called  a  relator.  Is  a 
plaintiff  within  the  meaning  of  the  Code 
authorizing  the  allowance  of  costs  in  spe- 
cial proceedings  in  the  nature  of  an  action 
in  favor  of  plaintiff  on  a  judgment  in  his 
favor.  State  t.  Newell,  84  Pac.  28,  29,  13 
Mont  302. 

Constmed  in  plnral* 

Where  appellants  were  plaintiffs,  and  a 
judgment  for  damages  was  entered  In  fa- 
vor of  defendant  against  the  plaintiffs* 
though  by  the  entry  the  term  "plaintiff**  In 
the  singular  number  is  used,  the  judgment 
should  be  construed  as  against  both  of  the 
plaintiffs.  Brents  v.  Barnett,  7  Ky.  (4  Bibb) 
251. 

The  word  "plaintiff"  in  a  declaration  in 
an  action  by  a  three  parties  plaintiff  is  held 
to  sufficiently  Include  the  plural  number. 
The  word  in  the  connection  In  which  It  Is 
used  signifies  the  plaintiff  party,  and  In- 
cludes all  who  are  specified  by  name  as 
plaintiffs.  On  this  subject  the  court  remarks 
that  bad  grammar  does  not  vitiate  a  declara- 
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tlon  when  the  person  and  case  can  be  right- 
ly understood,  and  that,  If  It  did,  in  these 
heedless  days  legal  process  as  a  remedy  In 
the  collection  of  small  debts  would  be  of 
little  worth.  Blandlng  y.  Manafleldt  72  Me. 
427,    429. 

PI«AINTirF'8  TITIiE. 

The  term  ^'plaintlflra  title,**  at  used  in 
Rev.  St  8  6055,  providing  that  when  the 
summons  has  been  serred  or  publication 
made  the  action  is  pending  «•  as  to  charge 
third  persons  with  notice  of  its  pendency, 
and  while  pending  no  Interest  can  be  ac- 
quired by  third  persons  in  the  subject-mat- 
ter thereof  "as  against  the  plalntitTs  title," 
does  not  mean  the  title  claimed  in  the  plead- 
ing, but  as  finally  determined  by  the  ad- 
judication of  the  court;  and  hence  from 
the  date  of  the  seryice  of  the  subpcena  in  a 
suit  in  partition  the  cause  is  lis  pendens  to 
such  extent  that  the  purchase  of  any  par- 
cel of  the  entire  tract  is  subject  to  the  rights 
of  all  parties  to  the  suit  as  determined  by  the 
decree  of  the  court,  without  regard  to  the 
title  claimed  by  plaintiff  in  his  pleading. 
McClaskey  v.  Barr  (U.  8.)  48  Fed.  180,  182. 

PLAITS. 

Plaits  are  longitudinal  parallel  flat  ruf- 
fles having  angular  edges.  The  distinction 
between  plaits  and  flutes  is  that  plaits  have 
angular  edges  and  are  flat,  whereas  the 
flutes  have  round  edges  and  stand  up.  Eur- 
sheedt  Mfg.  Go.  y.  Naday.  107  Fed.  488,  490» 
46  G.  C.  A.  422. 


PLAN. 

See  "Assessment  Plan." 

A  plan  is  a  design,  a  delineation,  or  pro- 
jection on  a  plane  surface  of  the  ground 
lines  of  a  structure,  which  are  reduced  in 
size,  the  relative  positions  of  which,  and 
their  proportions,  are  preserved.  Jenney  v. 
Gity  of  Des  Moines,'  72  N.  W.  550,  551,  103 
Iowa,  347. 

A  plan  is  a  draft  or  form  of  representa- 
tion of  a  horizontal  section  of  anything,  as 
of  a  building  or  machinery.  Its  synonyms 
are  "draft,"  "delineation,"  "sketch,"  and  "de- 
sign." Ampt  V.  Gincinnatl,  8  Ohio  S.  &  O.  P. 
Dec.  624.  62a 

"A  plan,  when  applied  to  a  building,  is 
an  architectural  drawing  representing  the 
horizontal  sections  of  the  various  floors  or 
stories  of  the  building,  the  disposition  of 
apartments  and  walls,  with  the  situation  of 
the  doors  and  windows;  in  fact,  it  repre- 
sents the  different  stories  as  they  are  to  be 
built,  and  the  whole  as  it  will  appear  when 
completed."    Dissenting  opinion  by  Maxwell, 


J.,  in  State  v.  Kendall,  18  N.  W.  85,  90,  Ifi 
Neb.  262. 

As  a  plot  or  snrrey. 

"Plan,"  as  used  in  an  ordinance  of  Phila- 
delphia authorizing  the  department  of  pub- 
lic works  to  revise  parts  of  the  city  plans 
in  such  manner  as  to  strike  therefrom  a  cer- 
tain street,  means  a  plot  or  survey  indicat- 
ing number,  names,  and  location  of  streets, 
their  lines  and  courses,  widths,  grades,  etc., 
as  they  are  or  are  to  be  laid  out  and  opened 
on  the  land,  including  all  particulars  ger- 
mane to  the  general  subject  Wetherlll  v. 
Pexmsylvania  B.  Go,  45  AtL  658»  659,  185 
Pa.  156. 


PLANING  MILL 

As  building,  see  "Building  (In  Grlminal 
Law)." 

A  planing  mill  is,  as  a  rule,  stationary, 
and  includes  structures  with  walls  and  roofs 
to  protect  the  machinery,  the  materials  used, 
and  the  completed  products,  so  that  the  use 
of  the  term  "planing  mill,"  without  modiflca- 
tion,  would  usually  be  understood  to  include 
a  building  and  machinery  therein  used  in 
doing  the  work  of  planing  mills;  and  an 
indictment  charging  the  breaking  and  en- 
tering of  planing  mills  sufllciently  charges 
the  breaking  and  entering  of  a  building. 
State  Y.  Haney.  83  N.  W.  151,  152,  110  Iowa, 
26. 

A  policy  insuring  a  "planing  mill,  build- 
ing, and  additions,"  Includes  all  buildings 
necessarily  connected  with  the  mill  proper, 
by  whatever  means,  if  such  buildings  are  in- 
dispensable to  the  operation  of  a  planing 
mill,  so  that  a  complete  planing  mill  could 
not  exist  without  them.  As  so  construed,  the 
phrase  includes  an  engine  house,  situated  at 
some  distance  from  the  mill  proper,  con- 
nected with  it  by  a  box  or  spout,  carrying 
shavings  from  the  mill  to  the  engine  house, 
since  such  engine  house  was  an  indispensable 
attribute  of  the  planing  mill.  Home  Mut. 
Ina  Go.  V.  Roe,  36  N.  W.  504,  596,  71  Wis. 
33. 


PLANK  ROAD. 

Plank  roads,  which  are  open  to  use  by 
the  whole  public,  with  their  own  ten  in » 
and  vehicles,  are  highways  in  the  strictesi 
sense.  Flint  &  P.  M.  Ry.  Go.  v.  Gordon,  2 
N.  W.  648,  653,  41  Mich.  420. 

Plank  roads,  adopted  by  law  and  used 
as  public  highways  for  the  three  purposes 
of  permitting  all  persons  to  pass  and  repass 
on  foot,  on  horseback,  and  in  carriages,  are 
public  highways,  within  Rev.  Code,  c.  34,  9 
2,  punishing  with  death  robbery  in  or  near 
a  public  highway;  the  fact  that  the  agency 
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of  IndlTlduals  or  of  corporations  is  used  for 
the  purpose  of  constructing  and  keeping  In 
repair  these  kind  of  public  highways  being 
immaterial*  State  y.  Johnson,  61  N.  a  140, 
143. 

A  plank  road  is  unquestionably  a  public 
highway.  By  the  act  of  constructing  it  and 
opening  it  for  use,  and  being  used  on  pay- 
ment of  tolls,  it  was  as  emphatically  dedi- 
cated to  the  public  as  it  could  have  been 
by  a  deed  or  dedication  adcnowledged  and 
recorded.  The  elements  of  a  complete  dedi- 
cation are  found  In  the  permitted  use  of  the 
road  by  the  public,  and  building  it  for  such 
purpose,  and  the  subsequent  use  of  It  by  the 
public  without  denial  or  interruption.  The 
very  purpose  of  constructing  the  road  car- 
ries with  it,  when  constructed,  a  dedication. 
This  being  so,  it  would  be  unjust,  in  view  of 
the  privileges  granted,  that  the  parties  find- 
ing it  not  remuneratiye  should,  on  the 
strength  of  the  claim  that  the  road  is  private 
property,  suddenly  dose  it  up  and  deprive 
the  public  of  Its  use*  Oralg  t.  People.  47  IlL 
487,  496. 


PLANKINQ. 

"Planking,"  as  used  In  a  notice  of  Injury 
describing  the  location  at  which  the  injury 
occurred  as  at  the  end  of  the  planking, 
should  be  taken  in  its  common  and  ordinary 
meaning  of  planks  collectively;  a  series  of 
planks  in  place.  Kaherl  v.  Inhabitants  of 
Rockport,  83  Aa  20,  21,  87  Me.  627. 

PLANT. 

See  •'Blectrfcal  PlantT;  *Wectric  Light 
Plant";  -Furnace  Plant";  -Sawmill 
Plant";    -Sewerage    Plant" 

-Plant"  means  the  fixtures,  machinery, 
tools,  apparatus,  appliances,  eta,  necessary 
to  carry  on  any  trade  or  mechanical  business, 
or  any  mechanical  operation  or  process. 
Southern  Bell  Telephone  A  Telegraph  Go.  v. 
D'Alemberte,  21  South.  670,  671,  89  Fla.  26 
(citing  Gent  Diet). 

Webster  defines  the  word  -plant"  to  be 
-the  fixtures  and  tools  necessary  to  carry  on 
any  trade  or  mechanical  business  (local)." 
The  word  is  defined  by  Worcester  to  be  -the 
machinery,  apparatus,  or  fixtures  by  which  a 
business  is  carried  on."  The  word  is  not 
equivalent  to  the  word  -undertaking,"  which 
is  defined  by  Webster  as  -any  business,  work, 
or  project  which  a  person  engages  in  or  a1> 
tempts  to  perform;  enterprise,"  and  by 
Worcester  as  -an  attempt  enterprise,  or  en- 
-gagement"  and  such  words  do  not  assimi- 
late. Maxwell  v.  Wilmington  Dental  Mfg. 
Go.  (U.  S.)  77  Fed.  938,  941. 

-Plant,"  as  used  in  a  receipt  of  the  prop- 
erty of  a  land  and  lumber  company,  consist- 


ing of  the  sawmill  property,  enumerating  it 
and  all  other  appurtenances,  embracing  the 
inventory  of  the  company's  property,  and  al- 
so all  of  the  betterments  and  additions  to  the 
plant  made  to  the  property  by  a  certain 
person  during  his  lease,  cannot  be  construed 
to  include  the  stock  of  goods  contained  in  a 
store  connected  with  the  business  of  the 
company  when  the  lease  was  given,  and  that 
with  which  it  was  replenished  from  time 
to  time.  -Plant"  as  used  in  this  sense,  is, 
according  to  Webster,  the  fixtures  and  tools 
necessary  to  carry  on  any  trade  or  mechan- 
ical business.  The  goods  in  a  promiscuous 
country  store  cannot  with  propriety  be  de- 
nominated either  -fixtures"  or  -tools"  essen- 
tial to  the  conduct  of  the  business  of  a  mill 
to  saw  and  plane  luml>er.  They  are,  so  far 
as  they  have  any  connection  with  the  milling 
business,  to  be  taken  rather  as  supplies  for 
the  hands  and  others  engaged  in  the  prose- 
cution of  the  work  carried  on  in  the  forest  in 
felling  trees  and  conveying  logs  to  the  mill 
to  be  sawed  into  lumber.  Liberty  Gounty 
Land  Go.  v.  Barnes,  77  Oa.  748,  762,  1  S.  B. 
878,  380. 

In  a  written  contract  plaintiff  represent- 
ed himself  to  be  the  sole  proprietor  of  cer- 
tain discoveries  and  appliances.  He  sold  to 
defendant  the  sole  right  to  use  the  same  in 
Europe  for  a  specified  sum  and  a  certain 
per  cent  of  the  sto(ft  of  any  corporation 
defendant  might  form  in  London  or  else- 
where, or  the  same  per  cent  of  the  profits 
of  the  business  defendant  might  do  by  the 
use  of  the  discoveries  and  appliances.  He 
also  agreed  to  put  iqp  four  complete  plants 
free  of  cost  to  defendant  in  London.  Held, 
that  the  word  -plant"  meant  the  discover- 
ies and  appliances  sold  to  defendant  and 
therefore  there  was  no  ambiguity  rendering 
parol  evidence  admissible  to  explain  its 
meaning.  Boon^  t.  Thomson^  84  N.  X.  Supp. 
263,  264. 

As  settle  or  establlslu 

The  word  -plant"  as  used  a  century 
and  a  half  ago,  had  a  peculiar  meaning, 
which  has  since  become  obsolete.  By  the 
word  -plant"  applied  to  a  tract  of  land,  was 
meant  -settle"  or  "establish."  Inhabitants 
of  Town  of  East  Haven  t.  Hemingway,  7 
Gonn.  186,  202. 

Of  railroad. 

The  term  -plant"  as  used  in  a  contract 
referring  to  all  works,  material,  and  plant 
in  use  in  or  about  the  construction  or  opera- 
tion of  a  railroad,  etc.,  does  not  necessarily 
Include  rolling  sto(^ ;  in  fact  rolling  stock  is 
usually  not  referred  to  as  -plant"  Oentral 
Trust  Go.  T.  Gondon  (U.  S.)  67  Fed.  81,  92, 
14  a  G.  A.  814. 

The  shanties  and  temporary  stables  fur- 
nished by  a  railroad  contractor  for  the  shel- 
ter of  his  men  and  animals  on  the  line,  and 
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at  the  scene  of  the  work.  Is  in  no  sense  a 
"plant,"  within  the  principle  that  the  ma- 
chinery used  as  the  "plant"  of  the  contrac^ 
or,  removed  from  the  work,  can  be  said  to 
be  fuirnlshed  In  the  construction  of  the  road, 
and  a  lien  granted  therefor.  Stewart-Chute 
Lumber  Go.  y.  Missouri  Pac  By.  Ck).,  44  N. 
W.  47,  50,  28  Neb.  89. 

Undertakiiig  distingoisl^^d* 

See  ''Undertaking.** 

PULITT  OAHXL 

The  plants  that  spring  up  from  tt%  0eed 
sugar  cane  are  called  "plant  cane."  Viterfoo 
V.  Friedlander,  7  Sup.  Ct  9Q2»  878,  120  U. 
8.  707,  80  U  Ed.  778. 

PIiAlfTED. 

"Planted,**  as  used  in  Rey.  St  c  IS,  | 
85,  authorizing  a  surveyor  to  dig  for  ma- 
terials suited  for  the  making  or  repair  of 
ways  In  land  not  Inclosed  or  planted,  in- 
cludes any  land  that  is  seeded  or  in  any  way 
prepared  and  used  for  tillage,  or  for  the  pro- 
duction of  crops  or  trees,  useful  or  orna- 
mental. Welhnan  v.  Dids^,  2  AtL  188,  134, 
78  Me.  28. 

PLANTATION. 

Bee  "Home  Plantation.* 

The  ordinary  signification  of  the  term 
"plantation**  is  a  farm.  These  terms  are 
nearly  synonymous.  A  plantation  is  a  place 
planted;  land  brought  under  cultivation; 
ground  occupied  by  trees  or  vegetables,  which 
have  been  planted;  especially  in  United 
States  and  West  Indies,  a  large  estate  culti- 
vated chiefly  by  negroes,  either  slaves  or 
free,  who  live  in  a  distinct  community  on 
the  estate  under  the  control  of  the  proprietor 
or  master.  Webst  Diet  Bouvier,  after  say- 
ing that  it  is  applicable  to  the  English  colo- 
nies in  America,  defines  it  as  a  farm.  The 
cotton  or  sugar  plantation  is  an  estate  or 
farm  devoted  to  the  cultivation  of  cotton  or 
sugar.  Attorney  General  v.  State  Board  of 
Judges,  88  GaL  291,  295. 

As  estate  in  fee* 

"Plantation,"  as  used  In  a  devise  of  tes- 
tator's plantation,  was  construed  to  mean 
an  estate  in  fee  therein.  Fr^ch  v.  Mcllhen- 
ny  <Pa.)  2  Bin.  18,  la 


"Plantation**  is  defined  as  a  place  plant 
ed;  land  brought  under  cultivation;  ground 
occupied  by  trees  and  vegetables,  which  have 
been  planted.  It  was  otherwise  defined  as  a 
farm  where  staples  are  cultivated  on  a  large 
scale.  In  its  ordinary  use  the  term  "planta- 
tion** is  nearly   qmonymous  with   "farm," 


and  includes  all  the  land  forming  the  parcel 
or  parcels  under  cultivation  as  one  farm, 
or  even  what  is  worked  by  one  set  of  hands. 
In  re  Private  Road  In  Lower  Towamenslng 
Tp.,  25  Pa.  Ck).  Ct  E.  305. 

As  groimd  adjoining  home  in  town. 

The  word  "plantation,*'  as  used  in  the 
act  of  1779,  making  it  a  misdemeanor  to 
sell  liquors  in  certain  quantities,  provided 
the  same  be  not  Intended  to  be  drank  on 
the  "plantation"  whereon  the  same  are  sold, 
is  of  very  extensive  signification,  and  when 
applied  to  a  town  must  be  taken  to  mean 
the  lot  or  ground  adjoining  the  room  or 
other  house  attached  to  or  belonging  to  the 
premises  where  the  liquors  are  sold.  San- 
derlln  v.  State.  21  Tenn.  (2  Humph.)  815,  81& 

As  town. 

**The  terms  'plantation,*  town,'  and 
township*  seem  to  have  been  used  in  the 
early  colonies  of  Massachusetts  almost  indis- 
criminately to  indicate  a  cluster  or  body  of 
persons  inhabiting  near  each  other,  and  when 
they  became  designated  by  name  certain 
powers  were  conferred  upon  them  by  general 
orders  and  laws,  such  as  to  manage  their 
own  prudential  concerns,  to  elect  deputies, 
and  the  lik^,  which  in  effect  made  them 
municipal  corporations,  and  no  formal  acts 
of  incorporation  were*  granted  until  long  aft- 
erwards." Ck)mmonwealtU  v.  City  of  Box- 
bury,  75  Mass.  9  Gray)  451,  485. 

"Plantation,**  the  derivative  of  "plant- 
ing,** formerly  denoted,  sometimes  a  colony, 
and  sometimes  a  farm  or  cultivated  estate. 
Thus,  in  the  charter  of  1682  the  colony  of 
Connecticut  was  called  a  "plantation,"  and 
its  northern  boundary  line  was  the  line  of 
the  "Massachusetts  plantation,"  and  in  the 
act  of  1685  the  township  of  New  Haven  was 
empowered  to  manage  its  "plantation  af- 
fairs," meaning  that  it  might  act  in  all  the 
concerns  of  the  town.  Inhabitants  of  Town 
of  Bast  Haven  v.  Hemingway,  7  Conn.  186, 
202. 


As  traet  nnde 


&trol« 


As  used  in  Code,  i  829,  providing  that  a 
plantation  lying  on  the  line  between  two 
counties  shall  be  taxed  in  the  one  where  the 
most  of  the  improvements  are,  "plantation" 
means  a  tract,  the  whole  of  which  is  under 
the  control  of  the  proprietor;  and  hence, 
where,  on  the  death  of  the  owner,  his  ex- 
ecutors divided  his  plantation  up  into  small- 
er tracts,  it  no  longer  retained  its  identity 
as  a  single  plantation,  within  the  meaning 
of  the  statute.  Robson  t.  Du  Bose,  4  S.  BL 
829,  830,  79  Ga.  721. 

Diif erent  tracts* 

"The  term  'plantation,'  as  wdl  as  tract,' 
Is  used  as  merely  descriptive  of  a  body  04 
land.    In  common  parlance  they  are 
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as  conrerUble  terms,  and  we  speak  of  our 
plantation,  or  our  tract  of  land,  intending  to 
be  understood  as  speaking  of  tlie  same  body 
of  land.  A  plantation  may  consist  of  sev- 
eral tracts  or  portions  of  land;  indeed,  it 
is  most  commonly  the  case  that  it  does." 
Thus  the  term  in  a  will,  in  which  testator 
devised  certain  property  to  his  wife  for  life, 
with  the  benefit  of  his  plantation  and  uten- 
sils belonging  to  tbe  same,  was  construed 
not  only  to  include  the  tract  of  land  on 
which  testator  resided,  but  also  an  adjoin- 
ing tract  on  which  his  mills  were  situated; 
such  an  intention  of  testator  being  apparent 
from  another  clause  binding  the  ultimate  di- 
vision of  his  property,  which  directed  his 
bouse,  mills,  and  all  of  his  land  to  be  equal- 
ly divided  between  his  sons.  Wash  t.  Sav- 
age (S.  G.)  2  Hill,  Bq.  GO. 

"Plantation,"  as  used  in  a  will,  provid- 
ing that  all  the  property  not  devised  should 
"remain  on  my  plantation  in  the  care  of  my 
wife,"  should  be  construed  to  include  two 
different  tracts  of  land,  a  half  mile  apart, 
which  were  cultivated  by  the  testator  to- 
gether as  one  farm.  Bradshaw  v.  Bills, 
22  N.  G.  20,  22,  32  Am.  Dec.  686. 

The  word  **plantatlon"  in  common  par- 
lance means  any  body  of  land,  consisting  of 
one  or  several  adjoining  tracts,  on  which  is 
a  planting  establishment  State  T*  Blythe 
(S.  G.)  8  McGord,  863. 


Stoek  f( 

''Plantation,"  at  used  in  Ann.  Code  1892, 
i  3561,  requiring  railroad  companies  to  con- 
struct crossings  for  plantation  roads,  should 
not  be  construed  in  its  narrow  and  mere 
etymological  sense,  but  is  sufficient  to  cover 
a  stock  farm,  as  well  as  a  cotton  farm.  Ala- 
bama A  V.  By;  Go.  ▼.  Odeneal,  19  South.  202, 
204,  73  Miss.  84. 

SlAves* 

In  construing  t  devise  of  "^y  planta- 
tion on  the  Tallapoosa  river,  known  as  my 
lower  plantation  on  said  river,  together  with 
all  the  property  thereon,  real,  personal,  or 
perishable,  of  every  kind  and  description," 
the  court  said:  **The  term  'plantation,'  as 
it  Is  used  in  the  devise,  comprehended  not 
only  the  lands,  but  the  slaves  and  other 
personal  property  on  the  land,  employed  or 
useful  in  its  cultivation.  Such  a  compre- 
hensive use  of  the  term  was  very  common 
when  the  will  was  executed^  and  at  the 
death  of  the  testator,  in  the  county  in  which 
he  lived  and  died."  Taylor  v.  Harwell,  65 
Ala.  1,  11. 

UaenltiTated  Uu&ds. 

The  term  does  not  include  uncultivated 
lands.  In  re  Private  Road  In  Lower  Towa- 
mensing  Tp.,  25  Pa.  Go.  Gt.  R.  305. 


WoodlAiid. 

The  term  **plantation**  has  no  precise, 
fixed,  and  definite  single  meaning.  It  may 
mean  the  whole  body  of  land  (wood  and  cul- 
tivated) which  a  man  uses  together  for  ag- 
ricultural purposes,  or  it  may  mean  only  that 
part  which  is  cultivated.  The  sense  in  which 
it  is  used  depends  very  much  on  the  con- 
text or  the  subject-matter  to  which  it  is  ap- 
plied.   Hext  V.  Jerrell  (S.  0.)  3  Strob.  11,  15. 

The  term  "plantation"  has  several  sig- 
nifications; but  a  man's  plantation  at  such 
a  place  Is  understood  by  the  bulk  of  people 
to  be  the  Und  he  owns  at  that  place,  where- 
of he  is  cultivating  more  or  less  for  an  an- 
nual crop.  More  properly  it  designates  the 
place  planted,  but  in  wills  it  Is  generally 
used  to  express  more  than  the  inclosed  and 
cultivated  fields,  and  to  take  in  the  neces- 
sary woodland,  and,  indeed,  commonly  all 
the  land  forming  the  parcel  or  parcels  un- 
der culture  as  one  farm,  or  even  what  is 
worked  by  one  set  of  hands.  Bradshaw  v. 
Ellis,  22  N.  G.  20,  32  Am.  Dec.  686.  The 
term,  as  used  in  a  will  devising  the  plan- 
tation on  which  the  testator  livedo  embraced 
two  parcels  of  land,  one  of  which  the  testa- 
tor had  bought  adjoining  that  on  which  he 
lived.  All  the  land  which  was  actually  in 
culture  is  embraced  by  the  term  "planta- 
tion" in  its  strictest  sense,  and  it  also  in- 
cludes the  contiguous  woodland,  or  at  least 
as  much  of  it  as  should  be  requisite  for  a 
supply  of  timber  and  wood.  Stowe  v.  Da- 
vis, 32  N.  G.  431,  433. 

PLAHTATION  t7TEll8II.8. 

A  will  bequeathing  to  certain  persons 
testator's  "stock,  plantation  utensils,  and 
household  furniture,"  cannot  be  construed 
to  include  two  stills  and  boiler,  four  tubs 
full  of  cider,  a  set  of  smith's  tools  and  some 
old  iron,  a  parcel  of  brandy  hogsheads  and 
casks,  some  leather,  a  gun,  a  few  books,  and 
fifty  head  of  fattening  hogs.  Kendall's  Bx'r 
V.  Kendall  (Va.)  6  Munf .  272,  274.  ' 

PLAHTATION    SUPPUES. 

"Plantation  supplies,"  as  used  in  Oode,  | 
1780,  providing  that  the  husband  may  make 
contracts  for  plantation  supplies  to  be  used 
on  a  plantation  owned  by  his  wife^  means 
such  supplies  as  are  "necessary  for  the  prose- 
cution of  agricultural  operations,  and  wheth- 
er an  article  falls  within  the  class  designat- 
ed by  the  word  'supplies'  must  be  determined 
by  resorting  to  the  usages  and  customs  of  ag- 
ricultural interests."  Wright  T.  Walton,  56 
Miss.  1,  7. 

PliANTEBS.    . 

"Planters,"  as  used  in  Oode.  S  1593,  pro- 
viding that  cotton,  corn,  rice,  or  other  prod- 
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ucts,  sold  by  plauters  and  commission  mer- 
cbaDts  oti  cash  sarle,  shall  not  be  considered 
as  the  property  of  the  buyer,  or  the  owner- 
ship i^iven  up,  until  the  same  shall  be  fully 
paid  for,  means  those  who  plant  something 
In  the  ground  or  sow  something  therein 
which  produces  fruit  or  increase  from  this 
planting,  and  growing  from  the  soil,  such  as 
cotton,  com,  or  rice.  Roberts  T.  Savannah, 
F.  &  W.  Ry.,  75  Qa.  225,  226. 

PLAQUL 

Webster  say»  a  •*plaque"  Is  any  flat, 
thin  piece  of  metal,  or  clay,  or  ivory,  or 
similar  material,  used  for  ornament,  or  for 
painting  pictures  on,  and  hung  upon  the  wall; 
and  hence  flat,  rectanglar  porcelain  panels, 
decorated  by  means  of  mineral  colors,  are 
dutiable  as  plaque,  and  not  as  paintings. 
Hour  ▼.  United  States  (U.  6.)  91  Fed.  533. 

Free-hand  paintings  on  plaques  painted 
with  mineral  colors  and  subjected  to  a  pro- 
cess of  firing,  which  sets  and  changes  the 
colors,  are  dutiable  at  35  per  cent  as  plaques, 
and  not  free  as  paintings  in  oil  or  water. 
Altman  &  Co.  Y.  United  States  (U.  S.]i  71 
Fed.  393. 

PLASTERER. 

As    carpenter,    see    "Carpenter.** 
As  laborer,  see  **La  borer." 
As  mechanic,  see  "Mechanic." 

A  plasterer  is  one  that  overlays  with 
plaster.  A  plasterer  is  not  a  mason,  within 
the  meaning  of  the  statute  giving  a  lien  to 
masons  for  work  done  or  materials  furnish- 
ed for  building  or  repairing  any  bouse.  Fox 
V.  Rucker,  80  Ga.  525,  527. 

PXiASTERING. 

See  "Ornamental  Plastering.** 

Where  the  specifications  of  a  building 
contract  contained  a  general  beading  or  title 
oalled  "Plastering,"  under  which,  in  subtitles 
called  "Deafening,"  "Lathing."  and  "Plas- 
tering," the  whole  title  was  described,  and 
a  contractor  undertook  to  "do  the  plastering 
and  stucco  work"  according  to  the  specifica- 
tions, there  was  no  ambiguity  raised  by  the 
double  use  of  the  word  "Plastering,"  and  it 
will  be  construed  to  mean  all  included  under 
the  general  title,  and  not  alone  that  describ- 
ed under  the  subtitle  "Plastering**;  and  this, 
although  the  specifications  called  for  wire 
lathing,  and  not  the  ordinary  wooden  slip. 
Mellen  v.  Ford  (U.  S.)  28  Fed.  639,  640. 

PLAT. 

A  plat  Is   a   subdivision   of   land   Into 
lots,  streets,   and  alleys,  marked  upon  the 
6Wds.  &P.— 34 


earth,  and  represented  on  paper;  and  hence 
the  making  and  platting  of  it  implies  that 
the  land  had  been  surveyed,  and  that  such 
survey  was  marked  on  the  ground,  so  that 
the  streets,  blocks,  and  lots  could  be  identi- 
fied. McDaniel  v.  Mace,  47  Iowa,  509,  510, 
Burke  v.  McCowen,  47  Pac.  867,  868, 115  Cal. 
481. 

PLATTED  PORTIOir. 

Gen.  St  1878,  c.  68,  §  1,  limits  the 
homestead  exemption  to  a  quantity  of  land, 
not  exceeding  80  acres,  not  included  in  the 
"laid  out  or  platted  portion  of  any  incorpo- 
rated town,  city,  or  village,"  or  a  quantity 
of  land  not  exceeding  in  amount  one  lot, 
if  within  the  "laid  out  or  platted  portion  of 
any  Incorporated  town,  city,  or  village"  of 
not  over  5,000  inhabitants,  or  one-half  acre 
if  in  a  town,  city,  or  village  of  less  than 
5,000  inhabitants.  Held,  that  the  "laid  out 
or  platted  portion  of  an  incorporated  town, 
city,  or  village,"  as  used  in  the  statute,  re- 
fers only  to  that  part  which  is  already  laid 
out  and  platted  for  city  or  urban  purposes, 
and  not  to  land  divided  Into  large  out 
or  farm  lots  for  rural  or  agricultural  pur- 
poses. In  re  Smith's  Estate,  53  N.  W.  711, 
51  Minn.  316. 

PIiATTnVO. 

The  word  "platting,"  as  applied  to  towns, 
is  descriptive  of  the  means  of  perpetuating 
the  evidence  of  the  creation  of  a  town. 
Mattheisen  &  Hegeler  Zinc  Co.  v.  City  of  La 
Salle,  8  N.  B.  81«  83,  117  111.  411. 

PLATE 

The  term  "plate"  is  not  commonly  un- 
derstood to  embrace  articles  of  ordinary  use, 
whatever  may  be  the  material,  but  only  the 
more  portentous  articles,  which  are  display- 
ed on  the  tables  of  the  wealthy  or  ostenta- 
tious, and  are  to  be  construed  rather  as  arti- 
cles of  luxury  than  as  household  furniture. 
Silver  forks  and  tea  and  table  spoons  are  not 
included  in  the  term  "plate."  Hanover  Fire 
Ins.   Co.  V.  Mannasson,  29  Mich.  316,  317. 

The  term  **plate,"  in  a  devise  of  testa- 
tor's plate,  does  not  include  jewels.  Conner 
V.  Ogle,  4   Md.  Ch.  425,   454. 

PI.ATE  MATTER. 

"Plate  matter"  is  reading  news  matt  or 
suited  to  the  general  needs  of  newspapers, 
supplemental  to  local  items  necessary  for 
the  several  localities.  This  plate  matter  Is 
edited  and  set  up  in  New  York  in  the  ordl- 
niiry  way.  It  is  then  turned  into  stereo- 
typed plates,  which  are  delivered  like  ordi- 
nary merchandise  to  the  publishera  of  news- 
papers for  use  in  their  daily  or  weekly  edi- 
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tions.    Barr  v.  Essex  Trades  Council,  30  Atl. 
S8l,  882,  53  N.  J.  Eq.  (8  Dick.)  101. 

PLATFORM. 

Railway  platform  as  a  public  highway, 
see  "Highway." 

PLAY. 

In  holding  that  the  words  "to  play  or 
roll  billiards,"  in  an  indictment  charging  the 
defendant  with  permitting  a  minor  to  play  or 
roll  billiards  without  the  consent  of  his  par- 
ents, did  not  describe  two  distinct  offenses, 
it  was  said  that  "the  words  'play  or  roll' 
are  evidently  used  as  synonymous  in  the  act 
creating  the  offense,  and  do  not  describe 
different  offenses.  In  the  case  of  tenpins, 
'play'  and  'roll'  are  commonly  used  to  de- 
scribe the  game,  and  though  not  so  fre- 
quently used  to  describe  the  game  of  bil- 
liards, yet  sometimes  this  is  the  case,  and 
it  is  not  to  be  supposed  that  grave  members 
ot  the  Legislature  are  so  familiar  with  the 
language  used  in  the  games  they  prohibit  as 
to  use  them  with  technical  accuracy."  Ck)bb 
Y.  State,  45  Ga.  U,  13. 

The  words  "playing  at  a  game  of  cards" 
do  not  describe  an  indictable  offense  under 
a  statute  prohibiting  gaming.  There  must 
be  something  more  than  simply  playing  at  a 
game  of  cards  to  subject  the  party  to  a 
criminal  prosecution.  Belt  v.  Spauldlng,  20 
Pac.  827,  829,  17  Or.  180. 

Code,  I  4213,  prohibiting  saloon  keepers 
who  have  billiard  tables  in  their  saloons 
from  permitting  minors  to  "play  thereon," 
does  not  necessarily  mean  the  technical  game 
of  bollards,  but  it  must  be  a  kindred  game, 
or  one  played  with  balls  and  cues  or  mace, 
or  some  substitute  therefor;  and  mere  sport 
or  pastime  on  the  table,  or  even  playing 
with  the  balls,  would  not  fall  within  the 
statute,  but  there  must  be  a  game  played  or 
b^gun  to  be  played  in  order  to  constitute 
the  offense.    Sikes  t.  State,  67  Ala.  77,  81. 

The  words  "played"  and  "dealt,"  as 
used  in  the  chapter  punishing  gaming,  have 
the  meaning  attached  to  them  in  common 
language.  The  word  "exhibited"  is  intend- 
ed to  signify  the  act  of  displaying  the  bank 
or  game  for  the  purpose  of  obtaining  bettors. 
Pen.  Code  Tex.  1885,  art  887. 

Bet  synonyatoiu. 

The  word  "plays,"  as  used  in  Pen.  Code, 
i  330,  proYiding  that  every  person  who 
plays  or  carries  on,  either  as  owner  or  em- 
ploy^ any  game  of  faro,  etc.,  shall  be  pun- 
ishable, etc,  does  not  include  a  person  who 
bets  at  a  banking  game.  Bx  parte  Ah  Yam, 
58  Oal.  246»  247. 

Hlirs  Gode,  i  3526,  provides  that  each 
and  every  person  who  shall  deal,  play,  me 


carry  on,  etc.,  any  game  of  faro,  etc.,  shall 
be  punished.  Held,  that  a  person  who  bets 
money  at  a  game  of  faro  dealt  by  another 
plays  faro  within  the  meaning  of  the  sec- 
tion above  referred  to.  State  v.  McDaniel, 
26  Pac.  837,  20  Or.  523. 

Where  two  or  more  persons  engage  in 
throwing  dice  for  money,  and  other  persons 
standing  by  bet  money  upon  the  result  of 
the  throws,  the  latter,  as  well  as  the  former, 
are  guilty  of  "playing  and  betting,"  under 
Code,  i  4541.  Parmer  v.  State,  16  S.  B.  937. 
91  Ga.  152. 


The  words  "wagering,"  •'playing,"  "gam- 
iiigf"  .and  "betting,"  though  each  having  a 
meaning  more  or  less  different  from  the  oth- 
er, are  often  used  one  for  the  other.  Throw- 
er v.  State,  45  S.  E.  126,  127,  117  Ga.  753. 

PXiAT  (Nova.). 

A  "play"  is  t  dramatic  composition, 
drama,  tragedy,  comedy,  or  farce;  "a  compo- 
sition in  which  characters  are  represented 
by  dialogue  and  action."  Society  for  the 
Reformation  of  Juvenile  Delinquents  y. 
Dlera  (N.  Y.)  10  Abb.  Prac.  (N.  S.)  216»  220. 

PXiATING  POUOT. 

See  "Policy  Playing— PoUcy.'* 

PLAZA. 

The  word  "plasa**  is  of  Spanish  deriva- 
tion, and  in  Spain,  Cuba,  Mexico,  and  parts 
of  the  United  States  settled  by  the  early 
Spaniards  is  used  to  designate  a  plat  of 
ground  in  a  city  or  village,  dedicated  to  the 
use  of  the  general  public  for  a  market  place, 
a  common,  or  a  park.  In  some  places  the 
plaza  is  an  unlndosed  market  place  and  com- 
mon, over  which  the  public  may  drive  and 
ride  and  vend  the  products  of  the  farm;  in 
other  places  it  consists  of  an  Inclosed  park, 
filled  with  trees,  flowers,  walks,  etc.,  around 
which  Is  a  driveway,  and  into  which  the 
public  have  free  access;  while  in  other  pla- 
ces it  consists  of  an  open  square,  in  the 
center  of  which  is  a  small  inclosed  park, 
with  a  fountain,  flowers,  seats,  and  walks. 
Where  the  owner  of  a  square  or  plat  of 
ground  situated  in  a  city  or  village  dedi- 
cates it  to  the  use  of  the  public  and  calls 
it  a  "plaza,"  but  does  not  in  any  manner 
designate  how  it  shall  be  enjoyed,  the  city 
or  village  authorities  may  assume  control 
of  it,  and  maintain  it  either  as  an  open 
market  place  and  common,  an  Inclosed  park 
for  the  pleasure  and  recreation  of  the  public, 
or  partly  inclosed  and  partly  unlnclosed. 
In  such  a  case,  they  would  be  allowed  a  dis- 
cretion in  determining  the  manner  of  its 
enjoyment  by  the  public  Sachs  v.  Trus- 
tees of  Village  of  Towanda,  79  HI.  App.  439. 
441. 
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PLEA. 

Bee  •*A£Brmatlve  Plea";  **Anomalou8 
Plea";  "Common  Pleas";  "Dilatory 
Plea";  "Double  Plea";  "False  Plea"; 
Torelgn  Plea";  "Interplea";  "Nega- 
tive Plea";  "Pure  Plea";  "Special 
Plea." 

Issuable  plea,  see  "Issuable." 

**Plea,"  as  the  term  was  used  In  courts 
of  common  law,  meant  a  defense  of  matters 
of  fact  Browers  ▼.  Wellis,  33  N.  B.  672, 
678,  6  Ind.  App.  323. 

The  word  **plea,"  in  a  recognizance  pro- 
viding that  defendant  should  "prosecute  his 
said  appeal  to  effect"  and  "make  his  plea 
good,"  was  obviously  commensurate  with  the 
term  "defense";  in  other  words,  that  at  the 
final  determination  of  the  controversy  be- 
tween the  parties  he  should  be  successful 
In  his  defense.  Lockwood  v.  Jones,  7  Conn. 
431,  436,  436. 

A  plea  is  a  special  answer  showing  or 
relying  upon  one  or  more  things  as  a  cause 
why  the  suit  should  be  either  dismissed,  de- 
layed, or  barred.  Grand  Lodge  A.  O.  U.  W. 
V.  Gaddls  (N.  J.)  65  Ati.  465,  466. 

A  plea  is  a  special  answer  setting  forth 
and  relying  on  some  one  fact,  or  several 
facts  tending  to  one  point,  sufficient  to  bar 
the  suit.  Its  office  is  to  reduce  so  much  of 
the  cause  as  it  professes  to  answer  to  a 
single  point  Davison  t.  Schermerhom  <N. 
Y.)  1  Barb.  480.  481. 

A  plea  is  a  special  answer  to  a  bill,  dif- 
ferent from  an  answer  in  common  form,  as 
it  demands  the  judgment  of  the  court  in 
the  first  Instance  whether  the  special  mat- 
ter urged  by  it  does  not  debar  the  plaintiff 
from  his  title  to  that  answer  which  the  bill 
required.  Neale  v.  Hagthrop  (Md.)  8  Bland, 
551,  670. 

The  proper  office  of  a  plea  is  not,  like 
an  answer,  to  meet  all  the  allegations  of 
the  bill,  nor,  like  a  demurrer,  admitting  those 
allegations  to  deny  the  quality  of  the  bill, 
but  it  is  to  prevent  some  distinct  fact  which 
of  itself  creates  a  bar  to  the  suit,  or  to  the 
part  to  which  the  plea  applies,  and  thus 
avoid  the  necessity  of  making  the  discovery 
asked  for  and  the  expense  of  going  into  the 
evidence  at  large.  United  States  v.  Cali- 
fornia A  O.  Land  Co.,  13  Sup.  Ct  458,  461, 
148  U.  S.  31.  37  L.  Ed.  354;  Miller  &  Lux  v. 
Rickey  (TJ.  S.)  123  Fed.  604,  607;  Giberson 
V.  Cook  (U.  S.)  124  Fed.  986,  887. 

Whatever  is  offered  by  the  defendant 
as  sufficient  to  defeat  the  cause  of  action 
stated  in  plaintiff's  declaration,  either  by 
way  of  denial,  Justification,  or  confession, 
is  a  plea.  Jewett  Car  Co.  v.  Klrkpatrick 
Const  Co.  (U.  S.)  107  Fed.  622,  624. 


The  term  "to  plead,"  as  it  was  used 
in  the  courts  of  common  law,  meant  the  in- 
terposition of  matters  of  fact  as  a  defense 
to  a  suit  in  the  law  courts.  Brower  v.  Nel- 
lls,  33  N.  B.  672,  673,  6  Ind.  App.  323. 

As  mny  pleading* 

The  word  "plea,"  in  the  statute  provid- 
ing that  when  a  declaration  or  other  pleading 
alleges  that  any  person  made,  indorsed,  as- 
signed, or  accepted  any  writing,  no  proof 
of  the  handwriting  of  such  person  shall  be 
required,  unless  the  fact  be  denied  by  an 
affidavit  with  the  plea  which  puts  it  in  issue, 
obviously  Is  used  in  its  comprehensive  sense, 
and  means  any  pleading,  as  a  replication  in 
law  or  in  chancery.  Robinson  v.  Dlx,  18  W. 
Va.    528,    542. 

AffldATlt^of  illesaUty. 

The  word  "plea,"  as  used  in  a  Judgment 
that  (after  stating  the  caSe  aa  "Illegality  to 
foreclosure"),  "there  being  no  evidence  pro- 
duced before  the  court  by  the  defendant  in 
the  above-stated  case  sustaining  said  plea, 
it  is  the  Judgment  of  the  court  that  the 
above-stated  plea  be  dismissed,"  etc,  evi- 
dently meant  the  affidavit  of  illegality.  The 
defendant  had  no  other  plea  or  pleading  in 
the  case,  and  the  obvious  purpose  of  the 
Judgment  was  the  dismissal  of  the  illegality. 
Howell  V.  Allen,  31  S.  B.  758,  106  Ga.  16. 

CftToat  to  wUL 

The  word  "pleas"  !•  not,  in  its  usual 
and  ordinary  signification,  applicable  to  the 
grounds  of  a  caveat  to  the  probate  of  a 
paper  propounded  as  a  will;  and  there  is 
nothing  in  Civ.  Code,  i  5330,  providing:  "If 
there  are  several  pleas  filed  by  the  defendant 
a  verdict  for  the  defendant  must  show  upon 
which  of  the  pleas  the  verdict  is  rendered. 
The  Jury  may  render  such  verdict  upon  all 
the  pleas,  if  they  see  proper  to  do  so" — 
which  remotely  suggests  that  this  pregnant 
word  should  be  understood  in  any  other 
sense  than  that  generally  ascribed  to  it 
This  being  so,  the  courts  should  treat  this 
word,  as  used  in  this  section,  as  meaning 
pleas  proper.  A  plea  is  "a  formal  answer 
made  by  a  defendant  to  a  demand  or  charge." 
And.  Law  Diet  Obviously,  this  definition 
was  not  applied  to  a  caveat  filed  In  probate 
proceedings.  Underwood  v.  Thurman,  36 
S.  B.  788,  789,  111  Ga.  325. 

Demnrrer. 

Where  a  statute  provides  that,  wSfen  any 
writ  of  mandamus  shall  be  issued,  the  per- 
son suing  or  prosecuting  the  writ  shall  plead 
to  all  facts  contained  in  the  return,  the  word 
**plea"  does  not  include  a  demurrer,  which 
is  a  mere  refusal  to  plead.  State  ex  rel. 
Alexander  v.  Ryan,  2  Mo.  App.  303,  308. 

The  office  of  a  plea  in  equity  practice 
is  to  present  a  single  issue  of  fact  as  a  de 
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fense  which  operates  as  a  bar  to  complain- 
ant's right  of  recovery,  while  a  demurrer 
raises  a  question  of  law  and  is  directed  to 
the  sufficiency  of  the  complaint  It  Is  man- 
ifest therefore,  that  these  two  defenses  can- 
not be  combined  In  one  pleading.  Hostet- 
ter  Co.  V.  B.  G.  Lyons  Co.  (D.  S.)  99  Fed. 
734,  735. 

A  plea  Is  the  defendant's  answer  by 
matter  of  fact  to  the  plaiutlJOTs  declaration. 
It  Is  distinguished  from  a  demurrer,  which 
opposes  matter  of  law  to  the  declaration; 
and  therefore  a  demurrer  could  not  be  filed 
under  a  statute  providing  that  after  the  cer- 
tification of  a  case  to  a  common  pleas  divi- 
sion, either  party  might  file  "such  further 
pleas,  legal  or  equitable,  as  he  may  see  fit" 
Bates  V.  Colvln,  41  AtL  1004,  21  R.  I.  57. 

The  term  'to  plead,**  when  used  In  a 
limited  and  appropriate  sense,  excludes  the 
Idea  of  a  demurrer.  Welsh  v.  Blackwell,  14 
N.  J.  Law  (2  J.  S.  Green)  344,  346. 

The  distinction  between  a  demurrer  and 
a  plea  dates  as  far  back  as  the  time  of  Lord 
Bacon,  by  whose  ordinances  for  the  admin- 
istration of  Justice  in  chancery  it  Is  said  "a 
demurrtf  is  properly  upon  matters  defective 
contained  in  the  bill  Itself  and  not  foreign 
matter,  but  a  plea  Is  of  foreign  matter,  to 
discharge  or  stay  the  suit  &b  that  the  cause 
hath  been  formerly  dismissed,  or  that  the 
plaintiff  Is  outlawed  or  excommunicated,  or 
that  there  is  another  bill  depending  for  the 
same  cause,  or  the  like."  In  other  words,  a 
plea  which  avers  that  a  certain  fact  is  not 
as  the  bill  affirms  It  to  be  sets  up  matter 
not  contained  In  the  bill.  That  an  objection 
to  the  equity  of  the  plaintiff's  claim  as  stated 
in  the  bill  must  be  taken  by  demurrer,  and 
not  by  plea,  is  so  well  established  that  it  has 
been  constantly  assumed,  and  therefore  sel- 
dom stated  in  Judicial  opinions.  Farley  v. 
lOttson,  7  Sup.  Ct  534,  540,  120  U.  S.  303,  30 
L.  Ed.  684. 

^  A  demurrer  1b  not  a  plea,  but,  on  the 
contrary,  is  an  excuse  for  not  pleading;  and 
therefore  a  demurrer  could  not  be  filed  under 
a  statute  providing  that  after  a  certification 
of  a  case  to  the  common  pleas  division,  ei- 
ther party  may  file  "such  further  pleas,  legal 
or  equitable,  as  he  may 'see  fit"  Bates  t. 
Colvln,  41  Atl.  1004,  21  E.  L  57. 

Disolaimer. 

In  real  actions  In  trespass,  by  force  of 
the  statute,  and  In  a  quare  Impedit,  disclaim- 
er Is  a  plea,  and,  like  pleas  In  error  or  In 
Abatement,  concludes  with  a  verification, 
and  calls  for  a  replication  and  issue.  But 
In  ejectment  notwithstanding  the  defend- 
ant disclaims  title  to  the  land.  It  is  still  nec- 
essary to  try  the  fact  whether  defendant 
was  in  possession  when  the  writ  was  served; 
and    consequently,    where    ejectment    was 


brought  against  two,  and  one  entered  a  dis- 
claimer, the  court  should  have  compelled 
him  to  give  Judgment  which  would  secure 
the  costs  and  damages,  or  to  plead  instanter 
the  general  issue.  Bratton  t.  Mitchell  (Pa.) 
5  Watts,  G9,  71. 

In  equity. 

A  plea  In  equity  is  a  special  answer,  to 
avoid  a  general  answer,  under  a  rule  that,  if 
one  answers  at  all,  he  must  answer  fully; 
and  the  plea  is  one  allowed  when  it  puts  the 
matter  upon  some  one  point  which  la  de- 
cisive of  the  controversy,  as  a  purchase  for 
a  valuable  consideration  without  notice. 
Garter  t.  Hoke.  64  N.  C.  348,  851. 

The  object  of  a  plea  is  to  bring  the  mat- 
ter presented  by  the  bill  to  an  issue  on  a 
single  point  which  may  save  the  defendant 
from  answering  In  whole  or  in  part  and  save 
the  expense  of  going  into  the  evidence  at 
large.  The  genera]  rule  permits  a  single 
plea  only,  and  several  pleas  will  not  be  al- 
lowed unless  they  present  well-defined  issues 
not  interwoven  with  the  alleged  equities  of 
the  bill,  which  can  be  determined  separately, 
without  regard  to  such  equity,  and  without 
injustice  to  the  complainant  Gilbert  v.  Mur- 
phy (U.  S.)  100  Fed.  161. 

The  proper  office  of  a  plea  in  equity  is 
to  interpose  some  ground  of  conclusive  de- 
fense, like  the  pendency  of  a  prior  suit  be- 
tween the  same  parties,  want  of  title  in  the 
complainant,  statute  of  limitations,  former 
adjudication,  or  that  the  defendant  is  an  In- 
nocent purchaser  for  value,  which  may  de- 
termine the  suit  without  the  necessity  of  an 
exhaustive  hearing  on  the  merits  of  the  case 
under  the  several  different  defenses  which 
may  be  appropriately  made  by  answer.  A 
defendant  by  such  a  plea  rests  his  entire  de- 
fense on  it  and  may  not  resort,  after  an 
adverse  decision  on  his  plea,  to  an  answer 
on  the  merits.  National  Hollow  Brake  Beam 
Co.  V.  Interchangeable  Brake  Beam  Co.  (U. 
S.)  83  Fed.  26,  29. 

PIiEA  nr  ABATEMENT. 

Abate  distinguished,  see  ** Abate." 
As  an  appearance,  see  ''Appearance.** 

A  plea  in  abatement  Is  a  defense  to 
a  pending  action,  and  is  properly  so  termed. 
Bliss,  Code  PI.  S  345;  Prac.  Act,  S  1;  Pub. 
Acts  1879,  c.  83;  Bergkofski  v.  Ruzofskl,  50 
Atl.  565,  566,  74  Conn.  204. 

A  plea  In  abatement  seeks  to  defeat  the 
proceedings,  and  does  not  show  that  the 
plaintiff  is  forever  concluded,  but  it  sets  out 
a  better  form  of  action  for  the  redress 
sought  Hurst  v.  Everett  (U.  S.)  21  Fed.  218, 
221. 

A  plea  In  abatement  la  generally  defined 
as  one  which  shows  cause  to  the  court  why 
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the  defendant  should  not  be  Impleaded,  or,  If 
impleaded,  not  in  the  manner  and  form  in 
which  he  is.  Middlebrook  v.  Ames  (Ala.)  5 
Stew.  &  P.  158,  166;  Mantz  ?.  Hendley  (Ya.) 
2  Hen.  &  M.  308,  313. 

The  phrase  **plea  in  abatement,'*  aa  used 
in  circuit  court  rule  No.  6,  providing  that, 
"whenever  the  defendant  Interposes  a  plea 
in  abatement,  he  may  also  at  the  same  time 
plead  tlie  general  issue,"  etc.,  includes  a 
plea  to  the  Jurisdiction;  for  the  result  of  a 
plea  to  the  Jurisdiction,  if  sustained,  is  to 
abate  the  action.  It  is  a  dilatory  plea,  and 
the  purpose  of  the  rule  is  to  provide  for  a 
speedy  determination  of  these  pleas,  and  an 
immediate  trial  of  the  cause,  if  the  plea  is 
bad.  National  Fraternity  v.  Wayne  Circuit 
Judge,  86  N.  W.  540,  541,  127  Mich.  186. 

Pleas  in  abatement  are  always  pleas  to 
the  writ,  except  where  the  declaration,  which 
is  presumed  to  correspond  with  the  writ,  be 
incorrect  in  respect  to  some  extrinsic  mat- 
ter; otherwise  there  is  no  plea  to  the  dec- 
laration alone,  but  in  bar.  A  plea  in  abate- 
ment Is  one  which  shows  some  ground  for 
quashing  the  original  writ  or  declaration,  or 
both.  A  plea  in  abatement  is  a  dilatory  plea, 
and  does  not  go  to  the  merits  of  the  action 
to  defeat  it  Wilson  v.  Winchester  ft  P.  B. 
Co.  (U.  S.)  82  Fed.  15,  18. 

A  plea  in  abatement  is  entered  to.  save 
expense  by  preventing  a  trial  when  an  ac- 
tion in  its  present  form  is  not  legally  sup- 
portable.   McNeill  V.  West  8  N.  C.  51,  52. 

Pleas  in  abatement  are  allowed  stricti 
Juria,  and  no  latitude  in  practice  is  extended 
to  them.  They  must  be  always  on  file  in  a 
right  time,  In  right  form,  and  properly  ver- 
ified. Orove  T.  Campbell,  17  Tenn.  (9  Yerg.) 
7,9. 

The  plea  to  be  sued  in  the  county  of 
one's  residence  Is  not  a  plea  In  abatement 
but  a  meritorious  one  to  secure  substantial 
rights,  and,  if  defective  in  form,  is  amend- 
able. Weekes  v.  Sunset  Brick  &  Tile  Co.,  56 
S.  W.  243,  247,  22  Tex.  Civ.  App.  656  (cit- 
ing 1  Enc.  PL  ft  Prac.  519). 

A  plea  by  which  defendant  sets  up  mat- 
ter of  fact  showing  that  the  writ  or  declara- 
tion is  defective  and  incorrect  If  valid,  de- 
feats the  action  for  the  time  being;  but  the 
plaintiff  may  proceed  with  it  after  the  defect 
is  removed,  or  may  recommence  by  a  better 
plea.  The  plea  in  itself  must  be  precise,  and 
plead  the  fact  with  strict  exactness,  and  a 
defendant  so  pleading  ought  generally  to 
give  the  plaintiff  a  better  writ,  or,  in  other 
words,  he  ought  so  to  show  the  mistake  or 
defect  that  on  the  face  of  the  plea  plaintiff 
may  discover  what  will  make  a  good  writ; 
but  if  the  plea  goes  to  the  matter  and  sub- 
stance of  the  writ  defendant  need  not  give  a 
better  one.  Wadsworth  t.  Woodford  (Conn.) 
1  Day,  28,  29. 


*Tlea  of  abatement"  is  an  expression  of 
a  very  different  meaning  than  *'abate"  in 
Rev.  St  p.  35,  providing  that  if  any  writ 
shall  be  directed  to  an  indifferent  person, 
except  in  the  cases  and  under  the  regulations 
mentioned,  it  shall  abate.  "Abate"  is  a  ge- 
neric term,  derived  from  the  French  word 
"abattre,"  and  signifies  to  quash,  beat  down, 
or  destroy.  The  modes  of  abatement  are  va- 
rious, but  the  thing  is  simple  and  uniform. 
The  plea  of  abatement  is  one  mode  of  quash- 
ing the  writ,  but  it  is  not  the  only  one.  Case 
T.  Humphrey,  6  Conn.  130,  140. 

A  plea  in  abatement  for  misnomer  must 
not  only  state  the  true  name  of  the  accused, 
but  it  must  further  allege  that  he  was  not 
commonly  known  and  called  by  the  name  un- 
der which  he  stands  indicted.  Waldron  v. 
State,  26  South.  701,  41  Fla.  266. 

puiA  nr  BAR. 

The  word  ''bar**  has  a  peculiar  and  ap- 
propriate meaning  in  law.  In  a  legal  sense 
it  is  a  special  plea  constituting  a  sufficient 
answer  to  an  action  at  law,  and  so  called 
because  it  barred — ^L  e.,  prevented— the  plain- 
tiff from  further  prosecuting  it  with  effect 
and,  if  established  by  proof,  defeated  and 
destroyed  the  action  altogether.  Wilson  v. 
Knox  County,  84  S.  W.  45,  46,  182  Mo.  387 
(quoting  BurriU,  Law  Diet). 

A  plea  in  bar,  in  a  legal  sense,  is  a  plea 
of  peremptory  exception  of  a  defendant  suffi- 
cient to  destroy  the  plain  tiff*  s  action.  Nor- 
ton V.  Winter.  1  Or.  47.  48.  62  Am.  Dec.  297 
(citing  1  Jac.  Law  Diet  289;  1  Abb.  Law 
Diet  125);  Wilson  v.  Knox  County,  34  S.  W. 
45.  46.  132  Mo.  387. 

A  bar  is  a  peremptory  legal  exception  to 
a  demand.  Huston  y.  Barstow,  19  Pa.  (7 
Harris)  169,  170. 

A  plea  in  bar  is  one  which  attacks  the 
right  of  actiqn  altogether,  instead  of  mere- 
ly intending  to  divert  the  proceedings  to  an- 
other Jurisdiction,  or  to  sustain  them,  or 
abate  the  particular  writ  or  declaration.  It 
is  a  conclusive  answer  to  the  action.  Raw- 
son  V.  Knight,  71  Me.  99,  102. 

"A  plea  in  bar  is  one  that  virtually  ad- 
mits that  a  cause  of  action  once  existed,  but 
insists  that  the  plaintiff  cannot  and  never 
can  maintain  his  action  for  the  cause  al- 
leged." Hurst  V.  Everett  (U.  S.)  21  Fed.  218. 
221. 

At  the  common  law  pleas  in  bar  were 
not  susceptible  of  any  other  division  than 
(1)  pleas  of  traverse  or  denial  and  (2)  pleas 
by  way  of  confession  and  avoidance.  An 
important  rule  of  pleading,  deducible  from 
the  principle  that  a  plea  in  bar  must  trav- 
erse or  confess  and  avoid  the  matter  to  which 
it  applied,  was  that  a  plea  in  confession  and 
avoidance  must  give  color;   that  is,  that  it 
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must  give  the  plaintlfiP  credit  for  having  an 
apparent  or  prima  facie  right  of  action,  in- 
dependently of  the  matter  disclosed  in  the 
plea  to  destroy  it  Merten  v.  San  Angelo 
Nat  Bank,  49  Pac.  913,  914,  6  Okl.  585  (cit- 
ing Tidd,  Prac.  552). 

Under  Prac.  Act  Aug.  30,  1784,  defining 
a  plea  in  bar  to  mean  a  plea  that  the  action 
is  illegal,  the  phrase  "plea  in  bar,"  under 
Act  March  9,  1797,  declaring  that  no  action 
shall  be  removed  to  the  Supreme  Court  by 
habeas  corpus  after  plea  pleaded,  except  a 
plea  in  bar,  means  a  plea  that  the  action  is 
illegal.  Austin  y.  Nelson,  6  N.  J.  Law  (1 
Halst)  381,  883. 

PLEA  DC  DISOHAROE. 

A  plea  in  discharge  is  one  which  admits 
that  the  plaintiff  had  a  cause  of  action,  but 
that  tends  to  show  that  it  was  discharged  by 
some  subsequent  or  collateral  matter,  as 
that  before  action  the  defendant  had  satisfied 
and  discharged  plaintiff's  claim  by  payment 
Nichols  V.  CecU,  61  S.  W.  768,  770, 106  Tenn. 
(22  Pickle)  4fi6. 

PLEA  IN  BEGOMVENTION. 

See  "Reconvention." 

PLEA  OF  ANOTHEB  SUIT  PEKDUfO. 

A  plea  of  another  suit  pending  is  a  plea 
in  abatement,  and  is  waived  or  overruled 
by  a  plea  of  not  guilty  filed  at  the  same 
time.  Southern  Ry.  Co.  v.  Brigman,  32  S. 
W.  762,  763,  95  Tenn.  (11  Pickle)  624. 

PLEA  OF   COKFESSIOK  AND   AVOID- 
ANCE. 

A  plea  of  confession  and  avoidance  Is 
necessary  only  when  defendant  proposes  to 
admit  the  truth  of  a  material  allegation 
made  by  the  plaintiff,  and  to  avoid  liability 
thereon  by  affirmative  proof  of  matters  which 
destroy  the  effect  of  the  allegations  admitted. 
In  other  words,  such  a  plea  concedes  to  plain- 
tiff an  apparent  or  prima  facie  right  of  ac- 
tion, and  would  entitie  plaintiff  to  judgment, 
but  for  the  matters  affirmatively  alleged  in 
the  answer.  Staten  v.  Hammer,  96  N.  W. 
964,  965,  121  Iowa,  499. 

A  plea  of  confession  and  avoidance  ad- 
mits the  breach  and  asserts  affirmative  facts 
to  avoid  the  consequences,,  and  a  plea  of 
waiver  is  clearly  a  plea  of  confession  and 
avoidance,  since  a  waiver  involves  matter 
first  which  is  consistent  with  the  pleading 
by  confessing  it,  and  then  new  and  inde- 
pendent matter  in  avoidance.  Evans  v. 
Queen  Ins.  0>.,  31  N.  E.  843,  844,  5  Ind.  App. 
198. 

A  plea  of  confession  and  avoidance  is 
one  which  admits  that  the  plaintiff  had  a 


cause  of  action,  but  which  avers  that  it  has 
been  discharged  by  some  subsequent  or  col- 
lateral matter.  De  Lissa  v.  Fuller  Coal  A 
Mining  Co.,  52  Pac.  886,  888^  59  Kan.  319. 

PLEA  OF  OONTBIBUTOBT  NEOLX- 
OENOE. 

See  ''Contributory  Negligence.^ 

PLEA  OF  FOBMEB  ACQUITTAXi. 

See  "Former  Acquittal." 

PLEA  OF  FORMER  GONVIOTION. 

See  •'Former  Conviction.'* 

PLEA  OF  OTTILTT. 

As  conviction,  see  "Convicted — Convic- 
tion." 

Plea  of  nolo  contendere  distinguished, 
see  "Nolo  Contendere." 

See,  also,  "GuUty." 

A  plea  of  guilty  to  an  indictment 
amounts  to  nothing  more  than  an  acknowl- 
edgment of  the  facts  charged,  and  whether 
such  facts  constitute  an  offense  is  left  open 
to  be  decided  by  the  court  Crow  v.  State,  6 
Tez.  334. 

A  plea  of  guilty,  entered  by  one  accused 
of  crime,  is  a  confession  of  tlie  charge,  and 
Judgment  is  rendered  thereon  without  a  tri- 
al on  any  issue  of  law  or  of  fact.  Where  de- 
fendant pleads  guilty  to  the  charge  of  grand 
larceny,  and  judgment  was  rendered  against 
him,  a  motion  for  a  new  trial  made  at  the 
same  term  of  court  was  therefore  ineffectual. 
The  proper  practice  in  such  a  case  ia  to 
make  a  motion  to  vacate  the  judgment  and 
for  leave  to  withdraw  the  plea.  Meyers  t. 
States  59  N.  B.  1052,  156  Ind.  88& 

PLEA  OF  JUSTIFICATION. 

"A  plea  of  justification  under  legal  pro- 
cess must  set  forth  matter  which,  if  proved, 
would  constitute  a  full  defense  to  the  action. 
If  the  plaintiff  In  the  action  is  a  stranger  to 
the  writ,  the  plea  should  aver  facts  to  show 
that  the  property  taken  was  the  property  of 
the  defendant  in  the  process  and  was  sub- 
ject to  seizure  thereunder."  West  v.  Hayes, 
23  South.  727,  728,  120  Ala.  92,  74  Am.  St 
Rep.  24. 

A  plea  of  justification  is  sustained  by 
justifying  so  much  of  the  defamatory  matter 
as  constitutes  the  sting  of  the  charge.  It 
is  unnecessary  to  repeat  and  justify  every 
word  of  the  alleged  defamatory  matter,  if 
the  substance  of  the  charge  be  justified. 
Heame  v.  De  Young,  52  Pac.  150,  151,  119 
Cai.  670. 

A  plea  In  justification  or  excuse  admits 
facts  alleged  by  the  plaintiff,  but  in  effect 
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denies  that  the  plalntiif  had  at  any  time  a 
good  cause  of  action,  either  because  the  con- 
duct of  the  defendant  is  Justified  under  some 
legal  right  or  cause,  or  because  he  Is  excused 
from  liability  In  the  particular  case  through 
some  act  or  conduct  of  the  plaintiff.  This 
la  also  called  an  avoidance  in  law.  Nichols 
T.  Cecil.  61  S.  W.  768,  770,  106  Tenn.  (22 
Pickle)  465. 

A  plea  of  justification  is  one  of  confes- 
sion and  avoidance.  It  must  meet  and  Jus- 
tify the  cause  of  action  stated  in  the  declara- 
tion. It  is  not  enough  to  Justify  only  in 
part  Where  a  comj^lalnt  alleged  an  assault 
by  kicking  and  striking  the  plaintiff,  and 
then  throwing  him  on  the  ground  from  a 
moving  car,  a  plea  in  Justification,  alleging 
tliat  plaintiff  was  a  trespasser  trying  to  steal 
a  ride,  and  ejected  only  by  necessary  force, 
is  demurrable,  unless  it  sets  forth  circum- 
stances shovring  that  the  acts  were  reasona- 
bly necessary.  Wright  v.  Union  B.  Co.,  45 
Ati.  548,  21  B.  L  554. 

PIJBA  OF  KOI<0  OONTEHDEBB. 

See  "Nolo  Contendere.** 

PIJBA  OF  KOK  OEPTT. 

A  plea  of  non  cepit,  in  the  former  ae- 
tion  of  replevin,  in  substance  disallowed  all 
connection  with  the  property,  and  made  no 
claim  to  it;  and,  if  the  defendant  succeeded 
upon  it,  he  was  entitied  to  a  Judgment  of 
costs  only.  Lewis  v.  Buck,  7  Minn*  104,  116 
(6U.  71,  78)  82  Am.  Dec.  78. 

PUBA  OF  KOT  GUILTY, 

See  ''Not  Guilty.** 

PXJBA  OF  PIiENE  ADMnriSTBAYIT. 

See  "Plene  Adminlstravit.'* 

PXiEA  OF  RELEASE. 

A  plea  of  release  admits  the  cause  of 
action,  but  sets  forth  a  release'  subsequentiy 
executed  by  the  party  authorized  to  release 
the  cause  of  action.  Landls  v.  Morrissey, 
10  Pac.  258,  259,  eO  Cal.  83. 

PLEA  OF  SELF-DEFENSE. 

See  "Self-Defense.** 

PLEA  OF  TTSUBT. 

The  plea  of  usury  is  a  privilege  personal 
to  the  debtor,  or  his  privies  in  blood,  con- 
tract, or  representation;  and  an  attaching 
creditor  of  the  mortgagor  is  a  privy  in  rep- 
resentation of  the  mortgagor,  and  hence  can 
interpose  the  defense.  Coleman  v.  Cole,  59 
S.  W.  106,  108»  158  Mo.  253. 


PLEA  PinDB  DARBEnr  CONTXHITANGE. 

See  "Puis  Darrein  Continuance." 

FLEA   SON  ASSAULT. 

See  "Son  Assault** 

PLEA  TO  THE  AOTION. 

Pleas  to  the  action  are  such  as  dispute 
the  cause  of  action.  Parks  v.  McClellan,  44 
N.  J.  Law  (15  Yroom)  552,  558. 

PLEA  TO   THE  JVBISDIOTIOK. 

A  demurrer  to  the  Jurisdiction  of  the 
court  is  a  "plea  to  the  Jurisdiction,"  within 
the  meaning  of  an  action  precluding  appel- 
late courts  for  proceeding  to  a  reversal  for 
want  of  Jurisdiction  unless  a  plea  to  the  Ju- 
risdiction is  filed  in  the  court  below.  Pryor 
V.  Adams  (Va.)  1  Call,  882,  891,  1  Am.  Dec. 
588;  Tate's  Dig.  85& 

PLEAB  TO  THE  BEOLABATIOlff. 

The  phrase  "to  plead  to  the  declaration 
or  complaint,"  as  used  in  Act  Cong.  March 
8,  1887,  providing  that  the  party  desiring  to 
remove  a  cause  from  a  state  court  to  the 
Circuit  Court  of  the  United  States  on  the 
ground  of  diverse  citizenship  must  file  his 
petition  at  the  time  or  at  any  time  before  the 
time  when  defendant  is  required  by  the  law 
of  the  state  to  answer  or  plead  to  the  declara- 
tion or  complaint  of  the  plaintiff,  refers  to 
the  time  when  defendant  is  required  to  plead 
to  the  merits  of  the  action,  and  does  not 
limit  the  filing  of  the  petition  for  removal  to 
the  time  when  pleas  in  abatement  must  be 
filed  under  the  state  practice.  Wilson  v. 
Winchester  A  P.  B.  Co.  (U.  8.)  82  Fed.  15,  18. 

PLEADING. 

See  "Sham  Pleading.** 

As  proceeding,  see  "Proceedings.** 

Irrelevant  pleading,  see  "Irrelevancy— 

Irrelevant" 
Other  pleading,  see  "Other.** 

Pleading  is  the  statement  In  a  logical 
and  legal  form  of  the  facts  which  constitute 
the  plaintiff's  cause  of  action  or  the  defend- 
ant's ground  of  defense.  It  is  the  formal 
mode  of  alleging  that  in  the  record  which 
would  be  the  support  of  the  action  or  the 
defense  of  the  party  in  evidence.  Chatta- 
nooga Cotton  Oil  Co.  V.  Shamblin,  47  S.  W. 
496,  101  Tenn.  (17  Pickle)  283;  Bumham  v. 
Ross,  47  Me.  456,  469;  Kllpatrlck-Koch  Dry 
Goods  Co.  V.  Box,  45  Pac  629,  631,  13  Utah, 
494;  Smith  v.  Cottrel  (Tenn.)  8  Baxt  62,  63. 

Pleadings  are  "the  statements  of  the 
parties,  in  a  legal  and  proper  manner,  of 
the  causes  of  action  and  grounds  of  defense. 
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•  •  •  They  were  formerly  made  by  the 
parties  or  their  counsel  orally  in  open  court 
under  the  control  of  the  court"  In  other 
words,  pleadings  are  but  the  statements  of 
the  issues  to  be  tried.  Bowman  v.  McLaugh- 
lin, 45  Miss.  461,  489  (citing  Bouvler). 

Pleadings  at  common  law  are  composed 
of  the  written  allegations  of  the  parties,  ter- 
minating in  a  single  proposition  distinctly 
affirmed  on  one  side  and  denied  on  the  other, 
called  the  "issue."  If  it  Is  a  proposition  of 
fact,  it  is  to  be  tried  by  the  jury  upon  the 
evidence  adduced;  and  It  must  correspond 
with  the  allegations  and  be  confined  to  the 
point  in  Issue.  Pleadings  are  for  the  purpose 
of  advising  the  parties  to  an  action  what  the 
opposite  party  relies  on,  that  he  may  be 
ready  to  meet  it  in  evidence  on  trial.  Parll- 
man  v.  Young,  4  N.  W.  139,  143,  2  Dak.  175; 
Marshall  v.  Haney  (Md.)  9  Gill,  251,  258; 
Hong  Sling  v.  Scottish  Union  &  National  Ins. 
Co..  27  Pac.  170,  171,  7  Utah,  441;  Blum  v. 
Bruggemann,  68  N.  Y.  Supp.  1065,  1066,  58 
App.  Dlv.  377. 

Pleading  Is  the  formal  mode  of  alleging 
on  the  record  that  which  would  be  the  sup- 
port or  defense  of  the  party  on  evidence; 
and  in  pleading  the  legal  effect  of  the  facta 
is  stated,  and  not  the  facts  themselves.  Dy- 
ett  V.  Pendleton  (N.  Y.)  8  Cow.  727,  728. 

Pleadings  are  presumed  to  be  statements 
in  legal  form  of  those  facts  constituting  the 
charge  or  defense  of  the  party,  by  means  of 
which'  issues  between  the  parties  to  be  tried 
are  defined,  and  are  necessary  to  inform  the 
court  what  issues  are  raised  and  which  are 
proper.  Cook  v.  Merritt,  25  Pac.  176,  177,  15 
Colo.  212. 

Pleadings  are  the  allegations  made  by 
the  parties  to  a  civil  or  criminal  case,  for  the 
purpose  of  definitely  presenting  the  issues  to 
be  tried,  and  to  determine  between  them. 
Tucker  v.  United  States,  14  Sup.  Ct  299,  301, 
151  U.  8.  164,  38  L.  Ed.  112. 

The  word  **pleading,"  In  law,  signifies 
the  science  and  course  of  allegation,  whereby 
a  party  presents  his  demand  or  defense 
against  the  demand  of  the  other  party  to  be 
made  a  matter  of  record.  City  of  Kansas  t. 
O'Connor,  36  Mo.  App.  594,  599.. 

A  pleading  is  a  statement  of  fact^  and 
not  of  evidence  of  facts.  Elliott  v.  First  Nat 
Bank,  70  Pac.  421.  422,  30  Colo.  279. 

The  term  "pleading"  Includes  all  the 
pleadings  of  both  parties,  as  used  in  Code, 
i  101,  providing  that  the  court  may  allow 
any  pleading  to  be  amended,  etc.  Talbot  v. 
Garretson,  49  Pac.  978,  979,  31  Or.  256. 

The  pleadings.  In  the  reformed  system 
of  procedure,  "are  the  written  statements  by 
the  parties  of  the  facts  constituting  their  re- 
spective claims  and  defenses."     Code  Clv^ 


Proc.  §  89.  They  are  not,  as  formerly,  the- 
mere  flourishes  of  the  draftsman,  and  the 
practice,  therefore,  is  to  receive  them  in  evi- 
dence in  other  suits,  when  offered  as  admis- 
sions or  declarations  against  interest  Pax- 
ton  V.  State,  81  N.  W.  383,  388,  59  Neb.  460,  80 
Am.  St   Rep.  689. 

The  term  "pleadings"  has  a  technical 
and  well-defined  meaning,  and  when^it  oc=^ 
curs  in  our  laws  the  profession  is  at  no  losa 
to  comprehend  its  purport  They  are  the 
written  allegations  of  what  is  affirmed  on 
the  one  side  or  denied  on  the  other,  dis- 
closing to  the  court  or  Jury  who  have  to  try 
the  cause  the  real  matter  in  dispute  be- 
tween the  parties;  and  when  parties  are  re- 
quired to  plead  on  return  of  process  before 
a  Justice,  or  when  it  is  required  by  the  plain- 
tiff or  defendant  as  allowed  by  statute,  it 
would  be  strange  Indeed  if  the  issue  thus 
made  up  in  writing  could  be  departed  from 
or  abandoned  at  pleasure.  Such  a  liberal 
practice  before  a  justice  would  admit  of  ev- 
idence of  a  trespass  or  assault  under  an  is- 
sue in  writing  showing  a  claim  of  debt  or 
covenant  Desnoyer  v.  Hereuz,  1  Minn.  17, 
19  (Gil.  1,  3).      • 

The  term  "pleadings,"  In  Rev.  St  S 
7356,  as  amended  in  1883,  providing  that  in 
criminal  cases  in  the  Supreme  Court  only  er- 
rors of  law  occurring  on  the  trial  or  appear- 
ing in  the  pleadings  or  Judgment  can  be 
reviewed,  includes  the  indictment  and  plead- 
ings in  abatement,  as  well  as  In  bar,  and 
extends  to  the  orders  or  Judgments  with  re- 
spect to  the  pleadings;^  but,  where  matter 
not  the  proper  subject  of  a  plea  is  incorpo- 
rated in  a  paper  denominated  a  "plea,"  a  de- 
cision with  respect  to  it  will  not  ordinarily 
be  reviewed  upon  the  ground  that  it  is  part 
of  the  pleadings.  Wagner  v.  State,  42  Ohio 
St  537,  541. 

The  word  "pleading,**  as  used  in  the 
Constitution,  authorizing  the  granting  of  a 
pardon  of  an  offense  after  verdict  of  guilty 
and  before  sentence,  and  declaring  that  no 
pardon  granted  befor^  conviction  shall  avail 
the  party  pleading  the  same,  includes  any 
suitable  form  of  bringing  the  pardon  to  the 
notice  of  the  court  by  plea,  motion,  or  othei*- 
wls.e.  Commonwealth  v.  Lockwood,  109 
Mass.  32.-],  331.  12  Am.  Rep.  699. 

The  pleadings  are  the  written  statements 
by  the  parties  of  the  facts  constituting  their 
respective  claims  and  defenses.  Ind.  T.  Ann^ 
St  1899,  S  3225;  Gen.  St  Kan.  1001,  S  4518; 
Rev.  St  Okl.  iy03,  §  4288;  Rev.  St  Wyo. 
1899,  §  3531. 

The  pleadings  are  the  formal  allegations 
by  the  parties  of  their  respective  claims  and 
defenses'  for  the  Judgment  of  the  court 
Code  Civ.  Proc.  Cal.  1003,  S  .420;  Code  Civ. 
Proc.  Idaho  1901,  fi  3200;  Rev.  St  Utah  1898,. 
S  2956. 
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Amended    oomplaint. 

The  term  "pleading/'  within  the  meaning 
of  Code  Civ.  Proc.  §  670,  subd.  2,  making  the 
pleadings  part  of  the  judgment  roll,  includes 
an  original  complaint  which  has  been  amend- 
ed. Redington  v.  Cornwell,  27  Pac.  40,  43, 
90  Gal.  49. 

Bill  of  exceptions. 

See  "Bill  of  Exceptions.*^ 

£111  of  particnlars. 

See  "Bill  of  ParUculars.*" 

jDemurrer. 

A  demurrer  is  a  pleading.  Rosenbach  y. 
Oreyfuss  (U.  S.)  1  Fed.  391,  893. 

"The  word  'pleading,'  when  used  in  a 
large  or  general  sense,  comprehends  not 
only  the  declaration  and  special  or  other 
pleas,  but  demurrers."  Welsh  v.  Blackweil, 
14  N.  J.  Law  (2  J.  S.  Green)  344,  346. 

The  word  '^pleading"  in  its  broadest  sense 
Includes  all  proceedings  from  the  complaint 
until  issue  is  Joined,  and  in  its  most  limited 
sense  it  means  the  defendant's  answer  to 
the  complaint  As  used  in  Rev.  St.  1894,  S 
379,  providing  for  liberality  in  the  construc- 
tion of  pleadings,  It  does  not  include  a  de- 
murrer. Merrill  ▼.  Pepperdlne,  86  N.  B. 
^1,  922,  9  Ind.  App.  416. 

Gen.  St.  1878,  c.  66,  S  131,  provides 
that  an  intervention  shall  be  by  complaint, 
which  must  set  forth  the  facts  on  which  the 
intervention  rests,  and  all  the  pleadings 
therein  shall  be  governed  by  the  same  prin- 
ciples and  rules  as  in  other  pleadings.  Held, 
that  the  'words  "complaint"  and  "all  the 
pleadings  therein"  evidently  referred  to  the 
course  of  pleadings  analogous  to  ordinary 
pleading  in  dvil  actions,  including  the  de> 
murrer  to  the  complaint  for  its  failure  to 
state  a  cause  of  action  or  ground  of  inter- 
vention, as  the  case  may  be.  Shepard  v. 
Murray  County,  24  N.  W.  291,  292,  33  Minn. 
519.  See,  also,  Mulvey  ▼.  Staab,  12  Pac. 
699,  701,  4  N.  M.  (Johns.)  5a 

Gamisliment,  writ  of* 

See  "Garnishment" 

As  mandate. 

See  "Mandate." 

Motion  for  new  trial* 

Pleadings  are  defined  by  section  84  of 
the  Code  as  *the  written  statements  by  the 
parties  of  the  facts  constituting  their  re- 
spective claims  and  defenses."  Section  86 
limits  and  defines  the  only  pleadings  permis- 
sible by  the  Code  as  follows:  "The  only 
pleadings  allowed  are:  First,  the  petition 
by  the  plaintiff;   second,  the  answer  or  de- 


murrer by  the  defendant;  thhrd,  the  demur- 
rer or  reply  by  the  plaintiff;  fourth,  the  de- 
murrer by  the  defendant  to  the  reply  of 
plaintiff."  So  that  a  motion  for  a  new  trial 
is  not  a  pleading  within  such  definition.  Mc- 
Dermott  v.  Halleck,  69  Pac.  335,  337,  65  Kan. 
403. 

Notice   of   special  matter   in   infringe- 
ment suit. 

Notice  of  special  matter  In  an  action 
for  the  infringement  of  a  patent  Is  not  u 
"pleading,"  and,  instead  of  being  put  In  the 
answer,  should  be  served  on  the  adverse 
party.  Cottier  t*  Stimson  (U.  S.)  20  Fed. 
906,  907. 

Petition. 

See  "Petition.^ 

Petition  for  rehearlnf* 

A  petition  for  rehearing,  nnder  the  rules 
of  appellate  procedure,  is  a  pleading,  and  not 
a  mere  argument  or  brief.  Baltimore  &  O. 
S.  W.  Ry.  Co.  V.  Conoyer  48  N.  B.  452,  149 
Ind.  524. 

Petition  to  foreclose  mortgage. 

A  petition,  under  section  3962  of  the  Code 
of  Georgia,  to  foreclose  a  mortgage  on  realty, 
is  a  pleading,  within  the  statute  of  amend- 
ment, embraced  in  section  3479  of  the  Code. 
Ledbetter  y.  McWUUamj,  16  8.  E.  634,  90 
Ga.  48. 

Specifieation    of    objections    in    liank- 
mptoy  proceeding. 

Specifications  of  objection  to  the  dis- 
charge of  a  bankrupt  are  pleadings,  and 
should  be  verified  as  required  by  Bankr. 
Act  July  1,  1898.  c.  541,  §  18c,  30  Stat.  551 
[U.  S.  Comp.  St  1901,  p.  3429].  In  re  Baern- 
copf  (U.  S.)  117  Fed.  975.  There  Is  a  very 
narrow  and  technical  sense  in  which  the 
word  "pleading"  is  confined,  both  in  law  and 
equity  practice,  to  such  formal  documents 
as  the  declaration  or  bill,  the  demurrer,  the 
plea  or  answer,  a  disclaimer,  or  the  like; 
but  that  is  hardly  the  sense  of  this  statute. 
It  has  seemingly  the  broader  meaning,  giv- 
en in  Bouvler's  Dictionary,  of  stating  in  log- 
ical and  legal  form  the  facts  which  con- 
stitute the  plaintiff's  cause  of  action  or  the 
defendant's  ground  of  defense.  It  is  the 
formal  mode  of  alleging  that  on  the  record 
which  constitutes  the  support  or  the  defense 
of  the  party  in  evidence.  In  re  Glass  (U.  S.) 
119  Fed.  509,  512.  But  see,  contra,  In  re 
Jamleson  (U.  S.)  120  Fed.  697,  698. 

PLEADINO  OVEB* 

Pleading  over  is  a  waiver  of  mere  de- 
fects in  pleading;  but,  where  the  plaintiffs' 
proceeding  is  contrary  to  the  statute  which 
alone  gives  them  the  right  to  maintain  the 
suit,  the  objection  goes  to  the  ^undation  of 
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the  action  and  may  be  taken  at  the  trial. ; 
Johnson  v.  Algor,  47  Atl.  5'il«  573,  65  N.  J. 
Law»  363. 

PUIADINO  A  STATUTE. 

Pleading  the  statute  is  stating  the  facts 
which  bring  the  case  within  it,  and  counting 
on  it,  in  the  strict  language  of  pleading,  is 
making  express  reference  to  it  by  apt  terms 
to  show  the  source  of  right  relied  on.  Mc- 
Cullough  V.  Colfax  County  (Neb.)  95  N.  W. 
29,  81  (citing  Howser  r,  Melcher,  40  Mich. 
185;   King  v.  Felton,  63  Cal.  66).     . 

PUIADINO  TO  THE  MERITS. 

"Pleading  to  the  merits"  is  a  phrase  of 
long  standing,  and  distinguishes  those  pleas 
which  answer  the  cause  of  action  and  on 
which  a  trial  may  be  had  from  those  wliich 
are  of  a  different  character.  Rahn  y.  Gunni- 
son, 12  Wis.  528,  529. 


PLEASURE. 

See  "During  Pleasure.** 

The  term  "pleasure  of  the  lodge,**  in  a 
by-law  providing  for  the  election  of  a  physi- 
cian, to  remain  in  office  during  the  pleasure 
of  the  lodge,  authorizes  a  dismissal  of  such 
physician  at  a  regular  meeting  of  the  lodge, 
in  the  absence  of  provisions  in  the  constitu- 
tion or  by-laws  requiring  such  dismissal  to 
be  made  at  a  special  meeting.  Brendon  ▼. 
Worley,  28  N.  Y.  Supp.  557,  558»  8  Misc.  Bep. 

PI.EASUBE  OARBIAOE. 

**A  pleasure  carriage  is  one  for  the  more 
easy,  convenient,  and  comfortable  transporta- 
tion of  persons."  Middlesex  Turnpike  Co.  t. 
Wentworth,  9  0)nn.  871,  878. 

A  "pleasure  carriage,"  as  used  In  the 
act  establishing  a  turnpike,  includes  a  one- 
horse  wagon  with  a  spring  seat  and  paneled 
sides,  which  was  not  used  for  farming  pur- 
poses or  for  carrying  goods.  Moss  t.  Moore 
(N.  Y.)  18  Johns.  128»  129. 


PLEDGE. 

A  pledge  is  defined  to  be  a  bailment  of 
personal  property  as  security  for  some  debt  or 
engagement.  Evans  v.  Darlington  (Ind.)  5 
Blackf.  320,  322.  "At  common  law  a  pledge 
is  defined  to  be  a  bailment  of  personal  prop- 
erty as  a  security  for  some  debt  or  engage- 
ment" Steams  v.  Marsh  (N.  Y.)  4  Denlo,  227, 
229,  47  Am.  Dec,  248;  Campbell  v.  Parker,  22 
N.  Y.  Super.  Ct  (9  Bosw.)  322,  833;  Brewster 
V.  Harltey,  87  Cal.  15,  25,  99  Am.  Dec.  237. 
A  pledge  is  a  bailment  of  goods  by  a  debtor 
to  his  creditor,  to  be  kept  until  the  debt  is 
discharged.     It   is    a    conversion    for    the 


pledgee  to  change  the  settings  and  make  an 
absolute  gift  of  pledged  Jewels,  and  there- 
fore the  pledgor  is  entitled  to  possession 
without  being  required  to  tender  the  amount 
of  the  debt  A  gift  by  a  pledgee  of  the 
pledged  articles  does  not  carry  with  it  an  as- 
signment of  the  debt  Sheridan  t.  Presas, 
41  N.  Y.  Supp.  451,  453,  18  Misc.  Rep.  180. 
A  pledge  is  a  bailment  of  personal  property 
as  security  for  some  debt  or  engagement 
Story,  Ballm.  §  286.  Coupon  bonds,  payable 
to  bearer,  being  negotiable  securities  usually 
sold  in  the  stock  market,  and  understood 
by  the  parties  to  be  designed  for  ttiat  use, 
are  the  subject  of  pledge.  Morris  Canal  & 
Banking  Co.  v.  Fisher,  9  N.  J.  Bq.  (1  Stockt) 
667,  686,  64  Am.  Dec  423. 

A  pledge  consists  of  a  delivery  of  goods 
by  a  debtor  to  his  creditor,  to  be  held  until 
the  debtor's  obligation  is  discharged,  and 
then  to  be  delivered  to  the  pledgor;  the  title 
not  being  changed  during  the  continuance  of 
the  pledge.  People  v.  B.  Remington  &  Sons, 
14  N.  Y.  Supp.  98,  99,  59  Hun,  282  (afi^med 
in  27  N.  B.  853,  126  N.  Y.  654);  Parshall  v. 
Bggart  (N.  Y.)  52  Barb.  867,  874;  Bank  of 
Rochester  y.  Jones,  4  N.  Y.  (4  Comst)  497, 
507,  55  Am.  Dec.  290;  Bastman  v.  Avery,  23 
Me.  (10  Shep.)  248,  250.  See,  also,  Haskins 
V.  Patterson  (N.  Y.)  1  Bdm.  Sel.  Cas.  120, 
128. 

A  pledge  1b  a  dellTeiy  of  goods  by  a 
debtor  to  his  creditor,  to  be  kept  till  the  debt 
is  discharged.  Commonwealth  v.  Cart  (Pa.) 
2  Pittsb.  R.  495,  497;  Belden  v.  Perkins,  78 
la  449,  452;  Glfford  v.  Ford,  5  Vt  532,  637. 

A  pledge  is  a  bailment  of  personal  prop- 
erty of  a  debtor  to  his  creditor  as  security 
for  the  debt,  with  power  In  the  latter  (if  not 
expressed,  then  implied)  upon  default  of  the 
pledgor  to  convert  the  security  Into  money, 
applying  the  proceeds  In  payment  of  the 
debt,  and  rendering  the  surplus,  if  any,  to 
the  debtor.  Moffat  v.  Williama,  86  Pac  914, 
915,  5  Colo.  App.  184. 

A  pledge  is  a  deposit  of  personal  effects, 
to  be  retained  until  redeemed;  and  although 
the  time  for  redemption  is  specified  by  the 
agreement  of  the  parties,  and  the  obligors 
suffer  it  to  pass  and  are  thus  in  default, 
while  the  property  remains  in  the  obligee 
only,  the  right  to  redemption  continues  until 
it  is  foreclosed  by  acts  sanctioned  by  law. 
Chamberlain  v.  Martin  (N.  Y.)  43  Barb.  607, 
610. 

A  pledge  Is  a  deposit  of  personal  efPects 
to  be  retained  until  redeemed.  Chamberlain 
V.  Martin  (N.  Y.)  43  Barb.  607,  610. 

A  pledge  la  the  delivery  of  property  as 
security  for  a  debt,  conditioned  that,  if  the 
demand  is  not  paid  in  a  certain  time,  the 
property  may  be  disposed  of  to  pay  the  debt 
Brownell  v.  Hawkins  (N.  Y.)  4  Barb.  491, 
492. 
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A  pledge  is  a  Hen  created  by  the  owner 
of  ];)ersonal  property  by  the  mere  delivery 
of  it  to  another  on  an  express  or  implied  un- 
derstanding that  it  shall  be  retained  as  se- 
curity for  an  existing  or  future  debt  The 
pledge  is  subject  to  redemption,  and  the 
lien  i3  immediately  devested  by  a  tender  of 
the  amount  secured;  and,  if  the  pledgee  re- 
fuse to  restore  the  property,  an  action  for 
possession  may  be  maintained.  The  title  to 
the  property  remains  in  the  pledgor,  while 
the  possession,  actual  and  constructive,  ac- 
cording to  the  nature  of  the  property  or  cir- 
cumstances of  the  case,  is  with  the  pledgee, 
who  can  only  sell  on  default  of  the  pledgor. 
Wllc<nc  V.  Jackson,  4  Pac.  966,  973,  7  Oolo. 
521;  Corbett  v.  Underwood,  83  Ul.  324,  326, 
25  Am.  Rep.  392. 

A  pledge  is  a  deposit  of  personal  effects, 
not  to  be  taken  back  but  on  payment  of  a 
certain  sum,  by  express  stipulation  to  be  a 
Uen  on  it  Doak  t.  Bank  of  State,  28  N.  G. 
309,  319;  Gilliat  r.  Lynch  (Ya.)  2  Leigh,  493, 
500. 

A  pledge  is  a  privilege,  with  the  right  of 
retention  of  the  property  pledged.  Villere  t, 
Shaw,  32  South.  196,  197,  108  La.  71. 

The  word  '^pledge"  has  a  legal  and  well- 
defined  interpretation.  It  may  be  derived, 
says  Cowell,  from  "the  French  *pleige,  fide- 
jussor; pleiger  aucum,  L  e.,  fldejubere  pro 
allquo.'  In  the  same  signification  is  *plegius' 
used  by  Glanville  Giber  10,  c  6),  and  'plegla- 
tio,'  for  the  act  of  suretyship.  In  Interpreter 
of  the  Grand  Custumary  of  Normandy,  c.  60, 
t>legll  dicuntur  persoufe,  qme  se  obligant  ad 
hoc,  ad  quod  qui  eos  mittit  tenebatur."* 
"Pledgery"  Cowell  defines  to  be  "suretyship; 
an  undertaking  or  answering  for.*'  And  the 
remedy  of  a  surety  which  is  found  in  Fitzh. 
N.  B.  fol.  137,  and  Reg.  158,  is  a  writ  called 
"de  plegils  acquietandis."  It  lies  for  a  sure- 
ty against  him  for  whom  he  Is  surety,  if  he 
pay  not  the  money  at  the  day.  And  where 
a  person  undertook  by  his  indorsement  to 
be  answerable  for  the  maker  of  the  note.  It 
was  a  pledge  of  his  name  and  responsibility, 
within  an  assignment  for  the  benefit  of  cred- 
itors, providing  that  a  release  of  the  as- 
signor should  not  be  construed  to  Impair  or 
affect  "any  lien  or  pledge  theretofore  cre- 
ated or  obtained  as  security  for  a  debt  or 
.claim  due  from  the  assignor."  Gloucester 
Bank  T.  Worcester,  27  Mass.  (10  Pick.)  528, 
531. 

A  pledge  is  defined  by  Sir  William  Jones 
to  be  a  bailment  of  goods  by  a  debtor  to  his 
creditor,  to  be  kept  till  the  debt  is  dischar- 
ged; and  by  Lord  Holt  thus:  "When  goods 
or  chattels  are  delivered  to  another  as  a 
pawn,  to  be  security  for  money  borrowed  of 
him  by  the  .bailor,  this  is  called  in  Latin 
Vadium'  and  in  English  *pawn'  or  'pledge.' " 
Haskins  t.  Patterson  (N.  Y.)  1  Bdm.  Sel. 
Gas.  120|  128.    ^'In  the  Roman  law,"  says 


Story,  'it  is  called  'plgnus.'"    Whitney  v. 
Peay,  24  Ark.  22,  27. 

Pothier  defines  a  pawn  or  pledge  to  be 
a  contract  by  which  a  debtor  gives  to  his 
creditor  a  thing  to  be  detained  as  security 
for  his  debt,  which  the  creditor  is  bound  to 
return  when  the  debt  is  paid.  Judge  Story 
says  the  definitions  of  pawns  and  pledges, 
as  given  by  some  of  the  writers,  are  limited 
in  terms  to  cases  where  a  pawn  is  given  as 
a  mere  security  for  debt,  but  a  pawn  may 
be  given  as  security  for  any  other  engage- 
ment Surber's  Adm'r  t.  McGlintic,  10  W. 
Va.  236,  242.  See,  also,  Haskins  v.  Patter- 
son (N.  T.)  1  Edm.  Sel.  Gas.  120, 123. 

A  pledge  is  a  bailment  of  goods  by  the 
debtor  to  his  creditor,  to  be  kept  until  the 
debt  is  discharged;  and  a  special  property 
in  them  passes  to  the  creditor,  and  he  may 
hold  them  against  the  pledgor,  and,  of 
course,  his  creditors,  who  can  have  no  better 
right,  until  redeemed  by  the  payment  of  the 
debt    Peet  v.  Burr,  31  Ark.  84,  35. 

The  term  "pledged,"  in  its  common 
meaning,  Bignlfles  a  solemn  promise  made, 
which  under  no  possible  circumstances  shall 
be  violated.  This  is  held  to  be  the  meaning 
of  the  word  in  a  constitutional  provision  di- 
recting that  every  city  shall  create  a  sinking 
fund,  which  shall  be  inviolably  pledged  for 
the  payment  of  the  public  debt  Brooke  v. 
Gity  of  Philadelphia,  29  AU.  887,  390,  162 
Pa.  123,  24  L.  B.  A.  781. 

A  pledge  is  a  deposit  of  personal  prop- 
erty as  security  (Giv.  Gode,  S  2986),  and  is 
dependent  on  possession,  and  is  not  valid  un- 
til the  property  is  delivered  to  the  pledgee 
(section  2988).  A  transfer  of  personal  prop- 
erty to  trustees  as  security  for  a  debt  under 
an  agreement  that  such  trustees  are  to  con- 
duct the  business  of  the  grantors  through 
one  of  the  latter,  as  their  agent,  for  six 
months,  when,  if  found  unprofitable,  they 
are  to  sell  the  goods,  and  providing  that 
when  certain  creditors  shall  have  received 
50  per  cent,  of  their  claims  and  all  costs  and 
expenses,  then  the  trust  shall  be  terminated, 
and  the  assets  remaining  shall  be  transfer- 
red to  such  grantors,  is  a  pledge.  Lillenthal 
T.  Ballou,  57  Pac.  897,  898,  125  Gal.  183. 

Where  a  commission  merchant  contracts 
for  the  purchase  of  grain  for  another  to  be 
delivered  at  a  future  time,  the  principal  mak- 
ing an  advance  on  the  purchase,  which  is  in 
the  merchant's  name,  and  agrees  to  keep 
the  margin  caught  up  to  the  time  of  delivery, 
the  relation  of  pledgor  and  pledgee  will  not 
be  created,  so  as  to  require  a  notice  of  the 
time  and  place  of  sale  on  failure  to  keep  up 
the  margins.  Gorbett  v.  Underwood,  83  111. 
324,  826,  25  Am.  Rep.  392. 

A  -pledge,  though,  like  a  mortgage,  a  se- 
curity for  a  debt,  is  a  mere  bailment  a  de- 
Uyery  of  articles  to  be  kept  tiU  the  debt  Is 
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paid,  and  It  passes  to  the  pledgee  a  special 
property  only,  while  the  general  property  re- 
mains in  the  pledgor.  Leach  y.  Kimball,  34 
N.  H.  568,  571. 

A  pledge  does  not  vest  the  title  In  the 
pledgee.  He  has  only  a  special  property  In 
or  lien  on  the  chattel  pledged,  and,  if  the 
pledge  is  not  redeemed  by  the  time  limited, 
it  retains  the  character  of  a  pledge  still. 
Heyland  y.  Badger,  35  Cal.  404,  410. 

A  pledge  is  a  deposit  of  personal  prop- 
erty by  way  of  security  for  the  performance 
of  another  act  Giy.  Code  Mont.  1895,  f 
3S90;  Giy.  Code  S.  D.  1903,  §  2104;  Key. 
Codes  N.  D.  1899,  fi  4744;  Ciy.  Code  Cal. 
1903,  §  2986. 

Eyery  contract  by  which  the  possession 
of  personal  property  Is  transferred  as  se- 
curity only  is  to  be  deemed  a  pledge.  Giy. 
Code  Gal.  1903,  |  2987;  Giy.  Code  Idaho 
1901,  S  2833. 

A  pledge  or  pawn  Is  property  deposited 
with  another  as  security  for  the  payment  of 
a  debt    Giy.  Code  Oa.  1895,  S  2956. 

The  pledge  is  a  contract  by  which  one 
debtor  giyes  something  to  his  creditor  as  a 
security  for  his  debt  Giy.  Code  La.  1900, 
art  3133. 

AMisnmeiit  distlngiiislied. 

*'The  essential  difference  between  a  gen- 
eral assignment  to  an  assignee  in  trust  and  a 
pledge  is  that  in  one  case  the  absolute  title 
passes  to  the  assignee,  while  in  the  case  of 
a  pledge  the  title  remains  in  the  pledgor,  and 
it  is  the  right  of  possession  to  hold  or  apply 
the  pledge  to  secure  the  debt  that  is  yested 
in  the  pledgee.'*  Maas  v.  Falk,  24  N.  Y. 
Supp.  448,  450,  72  Hun,  637. 

Chattel  mortgase  distingnlslied. 

The  distinction  between  a  mere  pledge 
and  a  mortgage  of  personal  chattels  is  one 
frequently  stated  in  the  books  and  seems  to 
be  perfectly  well  settled.  A  pledge  is  a 
thing  deposited  as  a  security,  to  be  returned 
to  the  pledgor  when  he  has  redeemed  it 
In  a  mortgage  title  is  conyeyed,  subject  to 
be  deyested  if  the  condition  of  the  mortgage 
is  performed.  Sims  y«  Ganfleld,  2  Ala.  555, 
560. 

A  pledge  differs  from  a  chattel  mortgage 
in  three  essential  characteristics:  (1)  It  may 
be  constituted  without  any  contract  in  writ- 
ing, merely  by  deliyery  of  the  thing  pledged. 
(2)  It  is  constituted  by  a  deliyery  of  the 
thing  pledged,  and  is  continued  only  so  long 
as  the  possession  remains  with  the  creditor. 
<3)  It  does  not  generally  pass  the  title  to 
the  thing  pledged,  but  gives  only  a  lien  to 
the  creditor  while  the  debtor  retains  the  gen- 
eral property.  People  y.  Remington,  2  N.  Y. 
Supp.   824,   826,  50   Hun,   602;    Thurber   y. 


Oliyer  (U.  S.)  26  Fed.  224,  226.  See,  also, 
Mitchell  y.  Roberts  (U.  S.)  17  Fed.  776,  778; 
McFarland  y.  Wheeler  (N.  Y.)  26  Wend.  475 
(citing  Cortelyou  y.  Lansing  [N.  Y.]  2  Gaines, 
Cas.  202);  Wright  y.  Ross,  36  Gal.  414,  428; 
Lewis  y.  Graham  (N.  Y.)  4  Abb.  Prac.  106, 
100;  Raper  y.  Harrison,  15  Pac.  219,  220, 
37  Kan.  243. 

A  mortgage  differs  from  a  pledge  in  that 
it  is  a  conveyance  of  the  title  on  condition, 
and  may  be  valid  without  actual  delivery.  A 
mortgage  is  a  pledge,  and  more;  for  it  Is 
an  absolute  pledge,  to  become  an  absolute 
interest  if  not  redeemed  at  a  certain  time; 
while  a  pledge  is  a  deposit  of  personal  ef- 
fects, not  to  be  taken  back  except  on  payment 
of  a  certain  sum,  by  express  stipulation  or 
the  course  of  trade  made  to  be  a  lien  on 
them.  "In  the  case  of  a  mortgage^  the  legal 
property  passes  with  a  condition  of  defea- 
sance; in  that  of  a  pledge,  the  general  prop- 
erty does  not  pass,  but  remains  with  the 
pawnor."  Luckett  v.  Townsend,  3  Tex.  119, 
129,  49  Am.  Dec.  723  (citing  2  Story,  Eq.  I 
1030;  4  Kent,  Oomm.  138;  2  Ves.  Jr.  378; 
Cortelyou  y.  Lansing  [N.  Y.]  2  Gaines,  Cas. 
200.  206);  Brown  y.  Bement  (N.  Y.)  8  Johns. 
96,  97. 

A  pledge  differs  from  a  mortgage,  jn 
that  the  pledgee  must  have  possession  and 
the  pledgor  the  legal  title  of  the  property, 
while  a  mortgage  passes  the  title  to  the 
mortgagee  and  may  allow  the  possession  to 
remain  in  the  mortgagor.  American  Pig 
Iron  Storage  Warrant  Co.  y.  German,  126 
Ala.  194.  223,  28  South.  603,  85  Am.  St  Rep. 
2L 

The  radical  distinction  between  a  pledge 
and  a  mortgage  is  that  by  a  mortgage  the 
general  title  is  transferred  to  the  mortgagee, 
subject  to  be  revested  by  performance  of 
the  condition;  but  in  case  of  a  pledge  the 
pledgor  retains  the  general  title  in  himself, 
and  parts  with  the  possession  for  a  special 
purpose.  To  constitute  a  pledge  the  pledgee 
must  take  possession,  and  to  preserve  it 
he  must  retain  possession.  Walker  t«  Sta- 
ples, 87  Mass.  (5  Allen)  84,  35. 

Formerly  no  distinction  was  taken  be- 
tween a  pledge  and  a  mortgage  of  chattels. 
They  were  both  regarded  as  security  for  a 
debt,  and  the  title  of  the  pledgee  was  con- 
sidered as  substantially  the  same  in  both 
cases.  There  is,  however,  an  important  dis- 
tinction, which  has  not  always  been  observ- 
ed, to  wit,  that  in  a  pledge  the  general 
property  remains  with  the  pledgor  and  only 
a  special  property  passes  to  the  pledgee, 
and  hence,  on  a  failure  to  redeem,  the  pledgee 
has  no  right  to  sell  or  appropriate  the 
pledge,  while  a  mortgage  of  a  chattel  passes 
the  absolute  title,  subject  to  a  defeasance, 
and  upon  a  failure  to  redeem  the  title  of 
the  mortgagee  becomes  perfect  Appeal  of 
Collins.  107  Pa.  590,  605.  52  Am.  Bep.  479. 
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A  mortgage  of  personal  property  is  not 
a  pledge,  within  the  meaning  of  2  Rev.  St. 
(2d  Ed.)  p.  1890,  S  20,  authorizing  the  sale 
of  the  interest  of  the  pledgor.  A  pledge,  as 
applied  to  chattels,  is  a  bailment— that  is, 
an  actual  delivery  of  the  thing  for  security 
of  some  engagement;  but  after  the  title  of 
the  mortgagee  has  become  absolute  the  stat- 
ute cannot  devest  it,  and  the  property  is  not 
subject  to  execution.    White  v.  Cole  (N.  Y.) 

24  Wend.  116,  142. 

It  is  not  invariably  true  that  In  all  cases 
where  the  legal  title  is  transferred  to  the 
creditor  the  transaction  is  a  mortgage,  and 
not  a  pledge,  but  it  ia  true  that  the  pos- 
session of  the  property  must  uniformly  ac- 
company a  pledge,  for  the  right  of  the 
pledgee  cannot  otherwise  be  consummated. 
Where  the  property  is  not  (Capable  of  manual 
delivery  in  possession — ^for  example,  shares 
of  stock — a  pledge  may  be  created  by  a 
written  transfer  thereof,  and  the  transaction 
may  be  a  pledge,  instead  of  a  mortgage,  al- 
though the  legal  title  passes  to  the  creditor, 
where  it  is  shown  that  a  transfer  was  made 
as  collateral  security  for  the  debt  Wilson 
▼.  Little,  2  N.  Y.  <2  Ck>mst)  443,  446,  61  Am. 
Dec.  307. 

One  test  whether  a  transfer  of  property 
is  a  pledge  or  a  mortgage  is  whether  it 
exists  independent  of  it  for  the  payment  of 
which  It  is  security,  in  which  case  it  is 
the  former.  A  pledge  of  property  capable  of 
physical  delivery  requires  that  it  should  be 
BO  delivered.  Property  not  capable  of  such 
delivery  may  be  pledged  in  writing.  The 
transfer  of  choses  in  action  as  mere  security 
for  a  debt  is  always  a  pledge.  When  so  re- 
ceived, without  special  authority,  the  pledgee 
cannot  sell  them  or  compromise  them.  He 
can  only  wait  until  they  mature  and  collect 
them.  So  an  assignment  of  a  mortgage  by 
the  mortgagee  to  secure  a  debt  due  from 
him  to  the  assignee  is  clearly  a  pledge  of 
the  mortgage,  and  not  a  mortgage  or  condi- 
tional sale.  Haskins  y.  Kelly,  24  N.  Y. 
Super.  Ct  (1  Rob.)  160,  172. 

A  chattel  mortgage  is  a  pledge,  v^ithin 
the  meaning  of  the  statute  or  laws  of 
Hawaii  requiring  the  registration  of  pledges 
of  chattel  property.  Hardy  v.  Ruggles,  1 
Hawaii,  255,  257  (quoting  Burrill,  Law  Diet). 

Gontinaed  possession  required* 

To  constitute  a  pledge  there  must  be, 
not  only  a  delivery  over,  but  a  continued 
possession  by  the  pledgee  of  the  thing  pledged, 
and  as  soon  as  the  thing  is  restored  the 
pledge   ceases   to   exist.    Bonsey    v.   Amee, 

25  Mass.  (8  Pick.)  236,  238;  Heilbron  v.  Guar- 
antee Loan  &  Trust  Co.,  43  Pac  932,  933,  13 
Wash.  645. 

Delivery  required. 

An  actual  delivery  is  necessary  in  order 
to   constitute  a   pledge.    Thompson  T.   An- 


drews, 53  N.  C.  463,  455;  Heilbron  ▼.  Guar- 
antee Loan  &  Trust  Co.,  43  Pac  932,  033, 
13  Wash.  645;  Hays  v.  Riddle,  3  N.  Y.  Super. 
Ct  (1  Sandf.)  248,  252  (citing  Jones,  Ballm. 
107;  Story,  Bailm.  S  297);  Jordan  v.  Tur- 
ner (Ind.)  3  Blackf.  309,  311;  Campbell  v. 
Parker,  22  N.  Y.  Super.  Ct  (9  Bosw.)  322, 
333;  First  Nat  Bank  v.  Nelson,  38  Ga.  391, 
402,  95  Am.  Dec.  400;  First  Nat  Bank  v. 
Harkness,  24  S.  E.  548,  552,  42  W.  Va.  150, 
32  L.  R.  A.  408;  Wilson  v.  Little,  2  N.  Y. 
(2  Comst)  443,  446,  51  Am.  Dec.  307;  Hurst 
V.  Jones,  78  Tenn.  (10  Lea)  8,  14. 

To  constitute  a  pledge,  a  present  posses- 
sion must  pass  to  the  pledgee.  An  agree- 
ment to  deliver  property  at  a  future  day  or 
upon  some  future  contingency  does  not  cre- 
ate a  pledge.  Fielding  v.  Mlddlebaugh's 
Adm'rs,  2  Ohio  Dec.  55,  56,  1  West  Law 
Month.  21& 

Two  things  are  essential  to  constitute 
a  pledge:  (1)  Possession  by  the  pledgee;  (2) 
that  the  property  pledged  be  under  the  pow- 
er and  control  of  the  creditor.  Possession 
may  be  considered  as  V)f  the  very  essence 
of  a  pledge,  and  if  possession  be  once  given 
up  the  pledge  as  such  is  extinguished.  Fi- 
delity Ins.,  Trust  &  Safe  Deposit  Co.  v. 
Roanoke  Iron  Co.  (U.  S.)  81  Fed.  439,  445. 

In  order  to  constitute  a  valid  pledge  of 
property  to  secure  a  debt,  there  must  be  a 
delivery,  either  actual  or  constructive,  of 
the  property  to  the  intended  pledgee.  Com- 
mercial Bank  of  Jacksonville  v.  Flowers,  42 
8.  B.  474,  476,  116  Ga.  219. 

A  delivery  of  the  thing  pledged  is  es- 
sential to  the  contract  and  until  such  de- 
livery the  special  property  that  the  bailee 
Is  entitled  to  hold  does  not  vest  in  him. 
So  where  a  corporation,  which  is  Indebted 
for  money  advanced,  issued  as  security  to 
a  third  person,  as  trustee  for  the  creditors, 
shares  of  its  capital  stock,  to  be  retransfer- 
red  to  the  corporation  on  payment  of  the 
Indebtedness,  the  transaction  constitutes  a 
pledge  of  stock.  Brewster  v.  Hartley,  87 
Cal.  16,  25,  99  Am.  Dec.  237. 

A  pledge  is  a  delivery  of  goods  by  a 
debtor  to  his  creditor,  to  be  kept  until  the 
debt  is  discharged.  While  the  terms  of  a 
pledge  require  there  should  be  a  delivery  of 
the  article,  it  is  not  necessary  that  there 
should  be  an  actual  manual  delivery.  It  Is 
sufficient  if  there  be  any  of  those  circum- 
stances which  in  construction  of  law  are 
deemed  sufficient  to  pass  the  possession  of 
the  property.  Where  the  defendants,  stock- 
brokers, at  the  request  of  the  plaintiff,  and 
for  him,  but  in  their  own  name  and  witli 
their  own  funds,  purchased  certain  stock, 
he  depositing  with  them  a  margin  of  10  per 
cent,  which  was  to  be  kept  good,  and  they 
"carrying**  the  stock  for  him,  the  legal  rela- 
tion created  between  the  parties  by  this 
transaction  was  that  of  pledgor  and  pledgee: 
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fefae  stock  purchased  being  the  property  of 
tbe  plaintiff,  and  in  fact  pledged  to  the  de- 
fendants as  security  for  the  repayment  of 
advances  made  by  them  in  the  purchase. 
Markham  y.  Jaudon,  41  N.  T.  235,  241. 

A  book  account  is  not  pledged  by  the 
delivery  of  a  copy  of  the  account  as  se- 
curity without  an  assignment,  since  such  a 
copy  does  not  represent  the  debt  Cornwell 
V.  Baldwin's  Bank,  43  N.  1.  Supp.  771,  772, 
12  App.  Div.  227. 

A  bill  of  sale  of  goods  to  secure  the 
payment  of  rent  as  it  became  due,  providing 
that,  if  the  rent  should  be  paid  as  it  became 
due,  the  said  bill  of  sale  should  be  void,  Is 
a  mortgage  of  the  goods,  and  not  a  tech- 
nical pledge.  A  pledge  is  a  deposit  of  goods, 
to  be  redeemed  on  certain  terms.  Delivery 
always  acompanles  a  pledge,  but  a  mort- 
gage of  goods  is  often  valid  without  delivery. 
Possession  continuing  in  the  vendor  only 
prima  facie  evidence  of  fraud,  and  nlay  be 
explained.  Barrow  t.  Paxton  (N.  Y.)  6 
Johns.  258,  261,  4  Am.  Dec  354. 

A  delivery  of  personal  property  by  a 
debtor  In  security  of  a  debt,  accompanied 
by  an  agreement  whereby  the  debtor  agrees, 
if  he  does  not  pay  the  debt  by  a  certain  time^ 
that  the  creditor  may  dispose  of  the  proper- 
ty to  pay  the  debt,  is  a  pledge,  and  not  a 
mortgage;  but,  if  there  is  no  delivery  of  theV 
property,  there  is  no  pledge.  The  word' 
"pledge,"  implied  in  an  instrument,  does  not 
conclusively  determine  the  character  of  the 
transaction.  Vanstone  v.  Goodwin,  42  Mo. 
App.  89,  4a 

Hypotlieoatloii  dlsttasnisliecL 

A  pledge,  in  the  Roman  law,  answered 
exactly  to  a  pledge  of  movables  in  our  law, 
where  possession  is  indispensable.  It  dif- 
fered ftom  a  hypothecation,  which  answer- 
ed to  a  mortgage  of  real  estate  in  our  law, 
where  title  to  the  thing  may  be  required 
without  possession.  The  Nestor  (U.  S.)  18 
Fed.  Cas.  9,  12. 

Privilege  dtsttneuished. 

"Privilege"  and  •'pledge'^  are  totally  dif- 
ferent things;  privilege  being  a  right  which 
the  nature  of  a  debt  gives  to  a  creditor  which 
enables  him  to  be  preferred  before  other 
creditors,  even  those  who  have  mortgages. 
But  a  pledge  is  a  contract  by  which  a  debtor 
gives  something  to  his  creditor  as  a  security 
for  his  debts.  Carroll  v.  Bancker,  10  South. 
187,  194,  43  La.  Ann.  1078^  1194. 

Sale    distlAsulshecL 

See  "Sale." 


Tnmsf  er  of  elutttel 
lateral. 


ftortgag^  as  aol- 


A  transfer  of  a  ctiattel  mortgage  merely 
by  way  of  collateral  security  for  the  pay- 


ment of  a  debt  is  a  pledge,  not  a  mortgage 
thereof,  and  need  not  be  recorded.  Haskina 
V.  Kelly  (N.  Y.)  1  Abb.  Prac.  (N.  S.)  63,  76. 

Transfer  of  note  as  oollateral* 

A  note  delivered  to  a  party,  with  a 
power  of  redemption  and  as  a  security  for 
a  debt,  is  a  pledge.  Such  act  does  not  con- 
stitute a  sale.  The  property  in  the  note  was 
not  intended  to  pass  until  after  the  default 
It  was  merely  deposited  with  the  party,  and 
the  legal  property  did  not  pass,  as  it  does  in 
the  case  of  a  mortgage.  McLican  v«  Walker 
(N.  Y.)  10  Johns.  471,  474. 

A  note  delivered  as  collateral  security, 
with  a  right  to  redeem,  is  to  be  considered 
and  treated  as  a  pledge;  but  the  legal  prop- 
erty does  not  pass.  The  general  ownership 
remains  with  the  pledgor,  and  the  pledgee 
only  acquires  a  special  property  therein;  and 
if  he  settles  with  the  maker  of  the  note, 
and  surrenders  it  to  him,  though  for  less 
than  the  face  value,  he  is  responsible  to  the 
pledgor  for  the  difference  between  the  value 
of  the  note  and  the  amount  of  the  debt  to 
secure  which  it  was  pledged.  Garlick  v. 
James  (N.  Y.)  12  Johns.  146,  149,  7  Am.  Dec. 
294. 

A  note,  delivered  with  a  right  to  detain 
as  a  security  of  the  debt,  but  in  which  the 
legal  property  did  not  pass,  as  it  does  in  the 
case  of  a  mortgage  with  a  condition  of  de- 
feasance, is  a  pledge;  the  general  owner- 
ship to  remain  with  the  debtor,  and  only  a 
special  property  passing  to  the  creditor.  It 
is  therefore  distinguished  from  a  mortgage 
of  goods.  Besides,  delivery  is  essential  to  a 
pledge;  but  a  mortgage  of  goods  is  in  cer- 
tain cases  valid  without  delivery.  Gortel- 
you  Y.  Lansing  (N.  Y.)  2  Gaines,  Gas.  200, 
202. 

Where  defendant  loaned  $2,000  to  plain- 
tiflf  for  the  space  of  44  days,  and  received  in 
return  a  check  for  the  same  amount,  and  as 
collateral  security  for  the  repayment  of  the 
money  plaintiff  deposited  with  him  notes 
taken  in  the  course  of  business  as  margins, 
amounting  to  the  sum  of  $2,614,  the  con- 
tract was  a  pledge  of  the  notes,  and  not  a 
mortgage.  Wheeler  y.  Newbould,  16  N.  Y. 
392,  896. 

A  note  executed  to  a  bank  by  a  borrower 
contained  a  printed  recital  that  the  maker 
had  deposited  collateral  security  for  the 
payment  thereof,  "and  also  of  all  other  pres- 
ent or  future  demands  of  any  kind  of  the 
said  bank"  against  the  maker,  due  or  not 
due.  It  further  provided  that  the  I^nk 
should  have  power  to  sell  the  collateral  and 
apply  the  proceeds  to  the  payment  of  the 
note,  and  should  "return  the  overplus.  If 
any,"  to  the  maker.  The  maker  deposited 
as  collateral  certain  shares  of  stock  :ji  a 
corporation,  and  subsequently  increased  the 
amount  from  time  to  time,  in  compliance 
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with  the  demands  of  the  bank,  on  the  ground 
that  the  market  value  of  the  stock  had  de- 
clined, leaving  the  margin  below  its  re- 
quirements. Held,  that  the  agreement  was 
one  of  pledge  to  secure  the  payment  of  the 
note  only.  First  Nat  Bank  v.  Illinois  Trust 
&  Savings  Bank  (U.  8.)  8^  Fed.  34,  88. 

PlaEDOEHOLDEB. 

A  pledgor  and  pledgee  may  agree  upon 
a  third  person  with  whom  to  deposit  the 
property  pledged,  who,  if  he  accepts  the 
deposit,  is  called  a  "pledgeholder.**  Civ.  Code 
S.  D.  1903,  I  :£111. 

PI^EDOEBT. 

"Pledgery"  Is  a  suretyship;  an  under- 
taking or  answering  for.  Gloucester  Bank 
V.  Worcester,  27  Mass.  (10  Pick.)  628,  &81. 

PI.EDGOB. 

The  word  •^pledgor,"  as  used  in  Pub.  St. 
c  105,  §  25,  providing  that  a  certificate  of 
stock  Issued  as  a  pledge  should  so  state, 
and  also  give  the  name  of  the  pledgor, 
means  the  general  owner  of  the  stock  at  the 
date  when  the  certificate  is  issued.  J.  H. 
Wentworth  Co.  v.  French,  67  N.  B.  789,  790, 
'  176  Mass.  442. 

PLENARY  CAUSE. 

Greenleaf  defines  "plenary  causes'*  as 
those  in  which  the  order  and  solemnity  of  the 
law  are  strictly  observed  in  the  regular  con- 
testation of  the  suit,  while  summary  pro- 
ceedings are  those  in  which  its  order  and 
solemnity  are  dispensed  with.  Arellano  y. 
Chacon,  1  N.  M.  269,  276. 

PLENE  ADMINISTRAVIT. 

It  is  well  settled  that  a  plea  of  ''plene 
administravit"  is  not  necessarily  a  false  plea, 
and  in  an  action  of  debt  against  an  executor 
on  a  judgment  against  his  deceased  testator, 
where  nothing  was  alleged  In  the  declara- 
tion to  show  that  the  defendant  had  become 
personally  liable  for  the  Judgment  debt,  the 
judgment  in  such  a  case,  even  if  the  plea 
is  not  sustained,  should  be  a  judgment  de 
bonis  testatoris.  Plene  administravlt  Is 
doubtless  a  good  plea  and  good  defense;  l^ut 
the  rule  is  that  the  jury,  under  such  a  plea, 
if  no  devastavit  is  averred,  must  find  the 
amount  of  the  assets.  If  any,  before  any 
judgment  can  be  rendered.  Smith  v.  Chap- 
man, 93  U.  8.  41,  42,  23  L.  Bd.  795. 

PLIGHT. 

Though  possibly  from  its  derivation 
froperly  meaning  a  bad  condition,  ''plight" 


does  not  universally  convey  that  meaning, 
but  in  common  parlance  has  departed  great- 
ly from  the  signification  indicated  by  its 
derivation;  and  the  use  of  the  word  in  an 
instruction  relative  to  the  safety  of  the  sur- 
roundings in  an  employe's  personal  injury 
action  does  not  erroneously  Indicate  the 
court's  opinion  that  such  surroundings  were 
in  a  dangerous  condition.  Texas  &  N.  O. 
B.  Co.  V.  Echols,  41  S.  W.  488,  492,  17  Tex. 
Civ.  App.  677, 

PLOTTAGE. 

The  term  "plottage**  is  used  to  designate 
the  additional  value  given  to  city  lots  by 
the  fact  that  they  are  contiguous,  which 
enables  them  to  be  utilized  as  large  blocks 
of  land.  **It  is  an  added  percentage  to  the 
aggregate  value  of  two  or  more  lots  held  in 
one  ownership,  and  arises  from  the  fact  that 
such  Idts  thus  held  in  ownership  may  be 
utilized  for  large  buildings  and  to  a  much 
greater  advantage  than  if  each  lot  were  sep- 
arately built  upon.  What  the  characteristics 
of  plottage  are,  and  whether  adjoining  lots 
can  thus  be  advantageously  used,  must  de- 
pend on  facts  and  conditions  pertaining  to 
each  parcel,  and,  as  said  before,  the  general 
nature  of  the  plottage  right  is  also  a  matter 
of  which  the  court  can  only  be  informed  by 
the  testimony  of  those  acquainted  with  it** 
Where  property  is  condemned  for  public 
purposes,  and  the  owner  is  entitled  to  its 
value,  he  is  not  then  entitled  to  the  foil 
value  of  each  building  on  each  lot  which  will 
have  to  be  destroyed  to  give  the  land  plot- 
tage value,  and  also  plotting  value;  but  he 
may  have  the  value  of  each  lot  and  each 
building,  in  which  case  he  is  not  entitled  to 
an  allowance  for  plottage.  In  re  Armory 
Board,  76  N.  Y.  Supp.  766,  767,  78  App.  Div. 
152;  Id.,  72  N.  X.  fiTupp.  87,  88,  35  Misa  Bep. 
548. 

PLUMBING. 

Plumbing  is  recognized  by  Pennsylvania 
legislation  in  relation  to  mechanics'  liens  as 
a  part  of  the  work  or  erection  and  construc- 
tion of  buildings.  It  is  not -a  luxury  or  con- 
venience only,  but  an  essential  part  of  mod- 
em city  dwellings.  The  supply  of  water  is 
indispensable,  and  underground  drainage  by 
which  waste  can  be  carried  off  Is  enjoined 
by  city  ordinance.  The  prohibition  of  sur- 
face drainage  and  the  use  of  wells,  either 
for  the  supply  of  water  or  as  receptacles  for 
waste,  make  a  part  of  the  plumbing  abso- 
lutely necessary.  Owen  y.  Johnson,  34  Atl. 
549,  550,  174  Pa.  99. 

PLUMBER. 

The  business  of  a  plumber  is  not  rank- 
ed with  the  learned  professions;  his  work 
being  mostly  mechanical,  calling  for  the  ex- 
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erclse  of  deftness  of  tbe  hands,  ratber  than 
the  possession  of  scientific  knowledge.  A 
plumber  Is  one  who  fits  dwellings  and  pub- 
lic buildings  with  tanks,  pipes,  traps,  fit- 
tings, and  fixtures  for  the  conveyance  of 
gas,  water,  and  sewage;  but  his  work  Is  so 
concerned  with  public  health  that  a  statute 
has  a  right  to  regulate  it  by  requiring  a  li- 
cense. State  V.  Gardner,  61  N.  B.  136,  137, 
G8  Ohio  St  599,  41  L.  B.  A«  689,  65  Am.  St 
Rep.  785. 

PLUNDER. 

'The  most  common  meaning  of  this  term 
'to  plunder*  is  to  take  property  from  persons 
or  places  by  open  force,  and  this  may  be  in 
the  course  of  a  lawful  war,  or  by  unlawful 
hostility,  as  in  the  case  of  pirates  or  banditti. 
But  in  another  and  very  common  meaning, 
though  perhaps  in  some  degrees  figurative, 
according  to  the  general  tendency  of  man  to 
exaggerate  and  apply  stronger  language  than 
the  case  will  warrant,  it  is  used  to  express 
the  idea  of  taking  property  from  a  person  or 
place  without  just  right  but  not  expressing 
the  nature  or  quality  of  the  wrong  done." 
Garter  T.  Andrews,  83  Mass.  (16  Pick.)  1,  9. 

"Plunder,"  as  used  in  a  statute  punish- 
ing a  person  who  plunders  any  money  or 
merchandise  belonging  to  any  vessel  in  dis- 
tress or  wrecked,  has  no  special  legal  signifi- 
cation. In  Abbott's  Law  Dictionary  "plun- 
der" is  said  to  be  often  used  to  express  the 
idea  of  taking  property  without  right  to  do 
so;  but  not  as  expressing  the  nature  of  the 
wrong  involved,  or  necessarily  imputing  a 
felonious  intent  2  Abb.  Law  Diet  284,  word 
"Plunder."  In  Bouvier's  Law  Dictionary  it  is 
limited  to  the  idea  of  capturing  property 
from  a  public  enemy  on  land;  but  "plun- 
derage** is  defined  as  a  maritime  term  for 
the  "embezzlement**  of  goods  on  board  a 
ship.  The  word  is  used  in  Rev.  St  fi  5361  [U. 
S.  Gomp.  St  1901,  p.  3640],  in  describing  an 
Intent  as  a  synonym  of  "despoil**;  this  be- 
ing also  a  section  of  the  act  of  1825,  from 
which  the  one  we  are  considering  was  taken. 
The  first  English  statute  of  7  &  8  Geo.  IV,  c. 
29,  8  18,  used  the  words  ••plunder  or  steal," 
but  contained  a  proviso  that  where  things  of 
small  value  were  cast  on  shore  and  were 
stolen,  without  circumstances  of  violence, 
the  offender  might  be  prosecuted  for  simple 
larceny;  which  shows  that  the  statute  was 
not  regarded  as  declaring  the  crime  of  lar- 
ceny simply,  but  something  more.  Indeed, 
anciently  the  common  law  would  take  no  Ju- 
risdiction of  theft  upon  the  high  seas,  but 
committed  the  offender  to  answer  in  the  ad- 
miralty. The  second  English  statute  of  1 
Vict  c.  87,  S  8,  uses  the  words  ••plunder  or 
steal,'*  as  does  the  latest  24  &  25  Vict  c.  96,  S 
64,  without  the  proviso,  and,  with  the  excep- 
tion of  the  word  "destroy,**  the  act  is  the 
same  as  our  act  of  1825,  which  was  enacted 


before  any  of  the  English  statutes.  2  Buss. 
Grimes,  150;  3  Fish.  Dig.  (Jacob's  Ed.)  3322; 
1  Bish.  Gr.  Law,  fi  141.  United  States  v. 
Stone  (U.  S.)  8  Fed.  232.  246. 

The  word  ••plunder"  in  the  crimes  act  of 
1825,  c  65,  8  9,  making  it  criminal  for  any 
person  to  plunder  any  goods,  merchandise, 
or  other  effects  from  or  belonging  to  any 
ship,  vessel,  boat,  or  raft  which  shall  be  in 
distress,  or  which  shall  be  wrecked,  lost, 
stranded,  etc.,  is  used  in.  its  popular  sense; 
in  such  a  sense  as  would  be  understood  by 
seamen,  for  instance,  and  as  it  would  be 
used  and  understood  in  ordinary  conversa- 
tion. It  is  not  limited  to  a  taking  by  force, 
for,  although  this  is  undoubtedly  one  sense 
of  the  word,  it  by  no  means  expresses  its  full 
meaning.  The  various  lexicographers  in- 
form us  that  it  means  as  well  taking  by 
fraud.  And  so  in  the  quotation  made  from 
the  Scriptures  where  the  words  •'to  spoil** 
rto  spoil  the  Egyptians,'*  Bxodus  xii,  85,  36), 
which  the  lexicographers  give  as  one  of  the 
original  synonyms  of  plunder,  were  applied 
to  a  taking  of  property  in  which  the  pos- 
session was  actually  obtained  by  consent. 
But  it  does  not  rest  here.  So  long  ago  as 
the  time  of  Judge  Peters  it  was  practically  ad- 
judged by  him  that  "plundering"  was  equiv- 
alent to  ••embezzlement"  Mariners  v.  The 
Kensington  (U.  S.)  16  Fed.  Gas.  749.  And, 
further,  it  will  be  found  by  reference  to  tbe 
shipping  articles  used  in  England  and  this 
country  that  the  word  "plunderage**  is  used 
in  them  In  a  manner  to  imply  not  a  forcible 
taking,  but  a  fraudulent  taking;  in  fact  an 
embezzlement.  And  these  words  "to  plun- 
der** are  of  very  general  meaning.  They  em- 
brace robbery  and  fraudulent  taking.  A  ves- 
sel may  properly  be  said  to  be  plundered  not 
only  if  openly  attacked  and  robbed,  but  if 
property  be  taken  from  her  furtively  in  the 
nighttime,  or  after  she  has  been  abandoned 
by  the  crew.  United  States  t.  Pitman  (U.  &) 
27  Fed.  Gas.  640,  541. 

PLURAL 

••Plural,'*  as  defined  by  Bouvier,  is  a 
word  used  in  grammar  to  signify  more  than 
one.  ••Sometimes  it  may  be  so  expressed 
that  it  means  only  one,  for,  if  a  man  were  to 
devise  to  another  all  he  was  worth  if  he  (the 
testator)  die  without  children,  and  he  dies 
leaving  one  child,  the  devise  would  not  take 
effect"  according  to  the  dvil  law,  etc.  So 
of  the  word  ••singular**  he  says:  frequently 
includes  the  '•plural,**  as  a  bequest  to  "my 
nearest  relation'*  is  to  all  in  the  same  degree; 
so  a  bequest  to  "my  heir"  by  one  having 
three  heirs  is  extended  to  all.  The  word 
••heirs**  is  never  construed  as  requiring  more 
than  one.  A  gift  or  devise  to  one  "and  his 
children"  would  not  be  held  to  call  for  plurali- 
ty. Pierson  y.  Armstrong,  1  Iowa  (L  Clarke) 
282,  295,  68  Am.  Dec.  440. 
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PLURAIi  WIFE. 

Tills  court  knows,  and  Is  bonnd  to  take 
notice,  that  the  practice  of  polygamy  Is 
taught  In  Utah,  and  that  in  public  and  in 
private  a  polygamous  woman  Is  called  a  '*plu- 
ral  wife,"  and  that  a  plural  wife  is  never  the 
first  wife.    Frell  ▼.  Wood,  1  Utah,  160,  165. 

PLY. 

The  word  "ply"  imports  the  performance 
of  repeated  acts  of  the  same  kind.  A  ref- 
erence to  plying  a  business  at  a  certain  place 
ordinarily  imports  that  such  place  is  a  seat 
of  the  business,  and  such  in  law  is  its  mean- 
ing as  used  in  a  railroad  company's  grant  of 
the  exclusive  privilege  of  plying  on  the  depot 
grounds  at  a  station  of  the  business  of  a 
carrier  of  passengers  or  luggage.  New  York, 
N.  H.  &  H.  R.  Co.  Y.  ScoyUI,  41  Atl.  246,  248, 
71  Conn.  136,  42  L.  R.  A.  157,  71  Am.  St 
Rep.  159. 

"Plying,"  as  used  In  Pol.  Code,  f  8645, 
providing  that  vessels  registered  out  of  and 
**plying"  In  whole  or  in  part  In  the  waters 
of  the  state,  the:  owners  of  which  reside  in 
the  state,  must  be  assessed  in  the  state,  is  a 
nautical  phrase,  which  is  defined  by  Webster 
as  follows:  "To  make  regular  trips,  as  a  ves- 
sel plies  between  the  two  places."  Pljring 
implies  regularity,  and  is  not  a  term  used 
to  express  the  character  of  the  Irregular  and 
transient  visitations  of  a  ship  to  a  port  in 
the  course  of  her  voyage  to  various  ports. 
In. that  case  a  vessel  is  said  to  "touch"  at 
each  of  the  ports  which  she  visits.  A  vessel 
piles  between  two  places;  she  may  touch 
at  many.  A  vessel  which  sails  out  of  a  port 
outside  of  a  state  to  various  ports  and  coun- 
tries in  the  regular  course  of  commerce  trans- 
porting lumber  and  other  freight  and  touch- 
ing at  the  port  of  San  Francisco  transiently 
iu  the  course  of  her  voyages,  and  long  enough 
to  take  In  and  discbarge  cargo.  Is  not  plying 
in  the  waters  of  California.  City  and  Coun- 
ty of  San  Francisco  v.  Talbot,  63  Cal.  485, 
487. 

The  meaning  of  the  word  "ply"  In  a  con- 
tract for  the  sale  of  brackets  "3  ply"  may  be 
explained  by  evidence  tending  to  explain 
the  sense  in  which  the  parties  were  In  the 
babit  of  using  the  word,  or  to  show  the  con- 
struction given  by  them  to  similar  contracts; 
but  a  party  cannot  testify  as  to  his  intention 
in  using  the  word.  Jaqua  v.  Witbam  dc  A. 
Co.,  7  N.  B.  314,  315,  106  Ind.  545. 

PNEUMATIC  TUBES. 

"Pneumatic  tubes,"  as  used  In  Laws 
1868,  c.  842,  entitled  "An  act  to  provide  for 
the  transmission  of  letters,  packages  and 
merchandise  In  the  cities  of  New  York  and 
Brooklyn  by  means  of  pneumatic  tubes  to 
be  constructed  beneath  the  surface  of  the 
6  Wds.  &  P.— 35 


streets  and  public  places  In  such  cities,"  con- 
veys to  our  minds  no  other  meaning  than 
that  of  tubes  for  the  transmission  of  parcels 
operated  by  atmospheric  pressure  applied 
within  the  tubes.  The  parcels  may  be  trans- 
mitted outside  the  tubes  on  vehicles  attached 
to  a  piston  operated  within  the  tubes  by  at- 
mospheric pressure,  or  they  may  be  transmit- 
ted within  the  tubes  by  atmospheric  pressiure 
applied  behind  them;  but  they  are  in  no 
sense  railways.  Such  a  tube  may  contain 
vehicles  placed  on  wheels,  and  the  wheels 
may  run  on  rails  or  In  grooves,  and  yet  the 
structure  could  not,  according  to  the  popular 
sense,  or  In  legal  sense,  be  what  is  generally 
known  as  a  railway.  The  tubes  niay  be  so 
constructed  that  in  a  technical  or  sdenttflc 
sense  the  structure  might  be  called  a  railway, 
and  so,  too,  any  structure  on  which  vehicles 
may  be  moved  on  rails,  however  peculiar  or 
small,  may  In  some  limited  sense  be  called 
a  railway,  and  yet  It  may  not  be  a  railway 
within  the  meaning  of  the  Constitution  and 
general  laws  of  the  state.  Astor  v.  New 
York  Arcade  Railway  Co.,  20  N.  E.  694,  596, 
113  N.  Y.  93,  2  L.  R.  A«  789. 

POCKET. 

See  "Floe  Pocket" 

An  Indictment  charging  defendant  with 
an  attempt  to  steal  from  the  person  of  J.  S. 
by  thrusting  his  hand  into  the  "pocket"  of 
the  said  J.  S.,  means  a  pocket  in  the  cloth- 
ing worn  by  him.  Commonwealth  ▼•  Sher- 
man, 106  Mass.  169,  171. 


POCKET  PISTOL. 

A  "pocket  pistol,"  within  the  meaning  of 
Act  1871,  c.  90,  which  prohibits  publicly 
or  privately  carrying  a  belt  or  pocket  pistol 
or  revolver,  other  than  an  army  pistol,  or 
such  as  are  commonly  carried  and  used  In 
the  United  States  army,  Is  such  a  pistol  as 
a  man  ordinarily  carries,  or  may  conveniently 
carry,  or  actually  carries  on  his  person,  in 
his  pocket  The  name  of  the  pistol  Is  un- 
important and  the  number  of  times  the  pis- 
tol shoots  is  Immaterial.  Porter  v.  State, 
66  Tenn.  (7  Baxt)  106,  108. 


POINT. 

As  used  in  Act  Cong.  April  29,  1802,  § 
6,  providing  that  "whenever  any  question 
shall  occur  before  a  Circuit  Court  upon  which 
the  opinions  of  the  judges  shall  be  opposed, 
the  point  upon  which  the  disagreement  shall 
happen  shall  be  certified  to  the  Supreme 
Court  and  shall  by  the  said  court  be  finally 
decided,"  the  term  '^olnt"  means  a  point  of 
law  upon  a  part  of  the  case  settled  and  stat- 
ed. A  record  stating  certain  facts  and  In- 
cluding the  testimony  of  numerous  witness- 
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68,  which  was  directed  to  the  establishment 
of  other  facts,  the  whole  case  being  In  fact 
brought  up  with  a  purpose  apparently  that 
the  Supreme  Court  should  decide  both  fact 
and  law,  and  the  question  certified  being 
whether  In  point  of  law  upon  the  facts  as 
stated  and  proved  the  action  could  be  main- 
tained, does  not  present  a  point  for  the  de- 
termination of  the  Supreme  Court  within 
the  meaning  of  such  act.  Daniels  y.  Chi- 
cago &  R.  I.  R.  Co.,  70  U.  S.  (3  Wall.)  250, 
256,  18  L.  Ed.  224. 

The  terms  "points"  and  "authorities," 
as  used  in  a  rule  of  the  Supreme  Court  re- 
quiring a  separate  statement  in  an  appel- 
lant's assignments  of  error  of  his  "points" 
and  "authorities,"  are  synonymous  with  the 
term  "brief,"  which  is  a  condensed  state- 
ment of  the  propositions  of  law  which  the 
counsel  desires  to  establish,  and  indicating 
the  reasons  and  authorities  which  sustain 
them.  Duncan  y.  Kobler,  34  N.  W.  594,  596, 
87  Minn.  379. 

Points  or  requests  for  charge  are  state- 
ments of  the  rule  or  particular  portions  of  the 
law  which  coimsel  deem  applicable  to  the 
special  facts  of  the  case.  Their  use  is,  first,* 
to  direct  the  Judge  to  the  Ylew  of  the  law 
which  the  parties  desire  him  to  take;  and, 
(lecondly,  thereby  to  have  the  jury  instruc- 
ed  on  the  principles  they  ought  to  apply  in 
making  up  their  verdict  after  they  have  as- 
certained the  facts.  Myers  y.  Kingston  Coal 
Co..  17  Ati.  891,  892, 126  Pa.  582. 

"Point  or  question,"  as  used  in  Sess.  Laws 
1861,  p.  136,  c.  25,  providing  that  a  Judge  is 
required  to  give  his  decisions  in  writing  up- 
on each  '*point  or  question"  submitted  to  him, 
means,  in  case  of  demurrer,  no  more  than 
one  of  the  grounds  of  a  demurrer  specified 
in  the  statutes.  Commonwealth  Ins.  Co.  y. 
Pierro,  Q  Minn.  569,  570  (Gil.  404,  405). 

Fact  synonymons* 

On  a  trial  for  larceny  It  appeared  that 
the  money  was  stolen  at  night  from  under 
the  pillow  of  a  sleeping  man  in  a  room  also 
occupied  by  defendant  and  three  others,  and 
an  accomplice  testified  that  he  took. the  mon- 
ey at  the  request  of  defendant,  who  was 
present,  aiding  and  abetting.  The  money 
was  stolen  by  some  one  familiar  with  the 
habits  of  the  owner  and  with  the  room,  and 
the  evidence  did  not  connect  any  of  the  in- 
mates except  defendant  with  the  crime.  The 
court  instructed  the  Jury  that,  in  order  to 
convict,  it  was  necessary  that  the  testimo- 
ny of  the  accomplice  should  be  corroborated 
by  other  testimony  tending  to  connect  de- 
fendant with  the  commission  of  the  crime; 
not  necessarily  on  every  point  on  which  he 
had  testified,  but  if  the  Jury  believed  that  he 
was  corroborated  as  to  the  commission  of  the 
crime  charged,  and  on  any  point  tending  to 
connect  the  defendant  with  the  commission  of 
the  offense,  and  if  the  evidence  with  tiiis  cor- 


roboration was  sufficient  to  satisfy  them  of 
defendant's  guilt,  they  would  be  authorized 
to  80  find.  In  commenting  on  this  Instruc- 
tion the  court  said:  "While  the  word  'point' 
is  generally  used  in  connection  with  a  legal 
proceeding  to  denote  some  question  of  law 
arising  or  propounded  therein,  yet  when  this 
expression  in  the  instruction  is  considered 
in  connection  with  the  previous  instructions 
it  is  clear  that  the  court  used  the  word 
*poinf  as  synonymous  with  the  word  *fact' " 
Kent  Y.  State,  41  S.  W.  849,  851,  64  Ark.  247. 

POINT  OF  EVIDEKOE. 

A  '•point  of  evidence,"  it  Is  said  in  Low- 
er Augusta  v.  Sellnsgrove,  64  Pa,  (14  P.  P. 
Smith)  166,  "cannot,  by  any  latitude  of  con- 
struction, be  considered  to  mean  whether 
the  entire  testimony  makes  out  the  case  or 
proves  the  facts.  It  means  evidently  wheth- 
er a  witness  offered  is  competent  or  rele- 
vant as  tending  to  prove  any  fact  material 
to  the  issue."  Poor  Dist  of  Borough  of 
Edenburg  v.  Poor  Dist  of  Borough  of  Strat- 
tanville,  41  AU.  589,  188  Pa.  878. 

POINT  OF  JUNCTION* 

See  "Junction.** 

POINT  OF  LAW. 

A  "point  of  law"  is  a  question  of  law  ap- 
plicable to  the  facts  as  they  may  be  found 
by  the  court,  which  the  party  may  propose 
in  the  shape  of  a  written  point  and  require 
an  answer.  Poor  Dist  of  Borough  of  Eden- 
burg v.  Poor  Dist  of  Borough  of  Strattan- 
Yille,  41  AU.  589.  188  Pa.  873. 

POINT  OF  NAVIOABIUTY. 

The  rule  that  a  riparian  owner  may  con- 
struct landings,  etc.,  to  the  **point  of  naviga- 
bility" of  a  navigable  stream  'is  not  to  be 
understood  in  the  narrow  sense  of  being 
limited  to  that  point  where  the  waters  of 
the  stream  may  be  navigable  for  some  pur- 
poses at  certain  stages  of  water.  It  must 
be  understood  as  giving  the  right  to  do  so 
to  the  extent  necessary  to  make  abutting 
property  reasonably  available  at  any  stage 
of  water  for  any  kind  of  navigation  for 
which  the  stream  is  used  and  for  which  it  is 
adapted,  provided  it  does  not  obstruct  para- 
mount rights  of  the  public.  It  must  have 
reference  not  only  to  an  ordinary  low  stage 
of  water,  but  also  the  size  and  kind  of  ves- 
sels which  navigate  the  stream  and  the  kind 
of  business  done  on  it"  Union  Depot  St 
Ry.  &  Transfer  Co.  v.  Brunswick,  17  N.  W. 
626,  628,  81  Minn.  297,  47  Am.  Rep.  789. 

POINTER. 

In  a  prosecution  for  hunting  game  on 
Sunday  with  guns  and  dogs,  it  was  said  tliat 
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a  'Winter''  dog  la  a  bird  dog,  and  Is  used 
for  huntliig  birds.  Gunn  t.  State,  15  S.  B. 
458,  459,  89  Ga.  841. 

IPOIKTINO* 

The  term  ••pointing,"  as  used  In  speak- 
ing of  a  dog  "pointing"  a  bird,  has  the  same 
meaning  as  the  word  "setting"  used  in  a 
similar  connection.  The  term  has  a  some- 
vrhat  technical  meaning,  and  means  that  the 
dog  is  standing  and  intently  looking  in  one 
direction.  Citizens*  Rapid  Transit  Go.  r. 
Dew,  45  S.  W.  790,  100  Tenn.  317,  40  L.  B. 
A.  518,  66  Am.  St  Bep.  754. 

POISON. 

Poison  Is  defined  In  Webster's  Diction- 
ary (1)  as  any  substance  which,  when  intro- 
duced into  the  animal  organism,  Is  capable 
of  producing  a  morbid,  noxious,  or  deadly 
effect  upon  it;  (2)  anything  infectious  or 
malignant,  as  the  poison  of  pestilent  dis^ 
eases.  Preferred  Mut  Ace.  Ass'n  y.  Beidel- 
man  (Pa.)  1  Monag.  481,  482;  State  ▼.  Bald- 
win, 36  Kan.  1,  20, 12  Pac  318,  32a 

A  poison  is  an  agent  which,  when  intro- 
duced into  the  animal  organism,  is  capable  of 
producing  a  morbid,  noxious,  or  deadly  effect 
upon  it;  any  eubeftance  that,  when  taken  into 
the  system,  acts  in  a  noxious  manner  by 
means  not  mechanical,  tending  to  cause  death 
or  serious  detriment  to  the  health;  a  sub- 
stance of  definite  chemical  composition,  which, 
when  taken  into  the  living  organism.  Is  capa- 
ble of  causing  impairment  or  cessation  of 
function;  any  substance  which,  when  taken 
into  the  body,  and  either  by  being  absorbed, 
or  by  its  direct  chemical  action  upon  the 
parts  with  which  it  comes  in  contact,  or  when 
applied  externally  and  entering  the  circula- 
tion, is  capable  of  producing  deleterious  ef- 
fects. Boswell  T.  State,  89  S.  BL  897,  898, 114 
Ga.40. 

Poison  is  any  substance  which,  when  in- 
troduced into  the  animal  organism,  is  capa- 
ble of  producing  morbid,  noxious,  or  deadly 
effect  upon  it  Webst  Diet  And  it  is  de- 
fined in  the  American  Bncydopedia  as  any 
substance  which,  when  introduced  in  small 
quantities  into  the  animal  organism,  seri- 
ously disturbs  or  destroys  the  vital  functions. 
State  Y.  Baldwin,  12  Pac.  818,  828,  36  Kan.  1. 

Poison  "means  a  substance  taken  inter- 
nally, which  is  injurious  to  health,  and  often 
fatal  to  life."  Bacon  y.  United  States  Mut 
Ace.  Ass'n  (N.  Y.)  44  Hun,  599,  602. 

•Toison,**  as  used  in  Pen.  Gode,  |  216, 
providing  for  the  punishment  of  every  person 
who,  with  intent  to  kill,  administers  or  causes 
or  procures  to  be  administered  to  another 
any  poison  or  other  noxious  or  destructive 
substance  or  liquid,  but  by  which  death  is 
not  caused,  means,  as  defined  by  Wharton 


&  S.  Med.  Jur.  |  493,  "a  substance  having  an 
inherent  deleterious  property,  which  renders 
it,  when  taken  into  the  system,  capable  of 
destroying  life."  A  definition  stated  in  2 
Beck,  Med.  Jur.,  is  as  follows:  "A  poison  is 
any  substance  which,  when  applied  to  the 
body  externally  or  in  any  way  Introduced 
into  the  system,  without  acting  mechanically, 
but  by  its  own  Inherent  qualities,  is  capable 
of  destroying  life."  It  is  too  broad  a  deflni 
tion  to  say  that  a  poison  or  poisonous  sub- 
stance is  one  which  has  an  Inherent  and  dele- 
terious property  capable  of  destroying  life, 
for  it  would  Include  substances  which  act 
on  the  system  mechanically  so  as  to  destroy 
life.    People  v.  Van  Deleer,  53  Gal.  147,  148. 

••A  poison  is  commonly  defined  to  be  a 
substance  which,  when  administered  in  small 
quantities,  is  capable  of  acting  deleteriously 
on  the  body,  and  in  popular  language  it  is 
confined  to  substances  which  in  small  doses 
destroy  life.  It  is  obvious,  says  a  learned 
writer,  that  the  above  definition  is  too  re- 
stricted for  the  purposes  of  medical  Jurispru- 
dence. It  would,  if  admitted,  exclude  a 
large  class  of  substances,  the  poisonous  prop- 
erties of  which  cannot  be  disputed;  as,  for 
example,  the  salts  of  copper,  thi,  zinc,  lead, 
and  antimony,  which,  generally  speaking, 
act  only  as  poisons  when  administered  in 
large  doses."  Dougherty  y.  People,  1  Golo, 
514-519. 

In  holding  that  an  exception  in  a  life 
policy  that  the  insurer  should  not  be  liable 
for  injuries,  fatal  or  otherwise,  resulting 
wholly  or  in  part  from  poison  or  anything 
accidentally  or  otherwise  taken,  adminis^ 
tered,  or  absorbed,  or  inhaled,  Included  death 
caused  by  blood  poisoning  from  the  effect  of 
the  absorption  into  the  system  of  septic  poi- 
son evolved  by  the  propagation  of  germs  in 
cotton  inserted  by  a  dentist  in  wounds  caus- 
ed by  the  removal  of  teeth,  it  was  said  that, 
while  the  word  "poison,"  as  nsed  in  the  pol- 
icy, may  be  construed  to  mean  liquids  com- 
monly known  as  poison,  it  is  followed  by  the 
words  "or  anything,"  which  clearly  indicates 
that  the  Intent  was  to  Include  under  the  en- 
tire terni  anything  of  a  poisonous  nature. 
Kasten  y.  Interstate  Gasualty  Go.,  74  N.  W. 
534,  99  Wis.  73,  40  L.  R.  A.  651. 

"The  common  understanding  of  the  term 
•poison'  is  that  it  distinguishes  substances 
which  are  often  fatal  from  other  minerals 
and  drugs.  But,  while  often  fatal  in  one 
quantity,  a  smaller  amount  often  produces 
injuries,  the  effects  varying  with  the  propor- 
tion given."  People  v.  Garmlchael,  5  Mich. 
10,  18,  71  Am.  Dec.  769. 

•Tolson"  is  a  word  which  ex  vl  termini 
Imports  fatal  properties  when  introduced  in- 
to the  human  system,  and  therefore  it  is  not 
necessary,  in  an  Indictment  for  murder  by 
poison,  to  aver  that  the  prisoner  knew  the 
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Doxious  properties  of  the  poison  adminis- 
tered.   State  T.  Slagle,  83  N.  0.  630,  633. 

A  poison,  in  the  meaning  of  an  act  pro- 
hibiting the  sale  of  any  poison  without  a 
hibel  attached,  is  defined  in  the  act  to  be  any 
drug,  chemical,  or  preparation  which,  accord- 
ing to  standard  works  on  medicine  or  mate- 
ria medica,  is  liable  to  be  destructiTe  to 
adult  human  life  in  quantities  of  60  grains  or 
less.  Kentucky  Board  of  Pharmacy  t.  Cas- 
sidy  (Ky.)  74  S.  W.  730,  731. 

"Poison,"  as  used  in  an  insurance  pol- 
icy excluding  from  its  provision  ''death  by 
poison,"  includes  any  and  every  manner  of 
poison,  whether  intentionally  or  uninten- 
tionally, consciously  or  imconsciously,  taken. 
Lowenstein  v.  Fidelity  &  Casualty  Co.  (U.  S.) 
88  Fed.  474,  476. 

In  the  language  of  the  learned  and  in  the 
common  parlance  of  the  street  a  death  from 
poison  unconsciously  taken  in  the  belief  that 
it  was  a  harmless  drink  is  a  death  from  poi- 
son. A  statement  made  in  the  ordinary  af- 
fairs of  life  that  such  a  death  was  not  from 
poison  would  be  universally  recognized  as 
false.  In  its  plain,  ordinary,  and  popular 
sense,  **death  from  poison"  describes  and  in- 
cludes a  death  from  poison  unconsciously 
and  unintentionally  taken  mider  the  mistaken 
belief  that  it  is  a  harmless  medicine.  The 
phrase  is  unambiguous,  and  raises  no  doubt 
or  question  of  its  meaning.  McGlother  v. 
Provident  Mut  Ace.  Co.  (U.  S.)  89  Fed.  685, 
680,  32  C.  C.  A.  318. 

Ammonia. 

Within  the  meaning  of  a  policy  of  life 
insurance  excepting  liability  on  account  of  a 
death  resulting  from  poison,  death  results 
from  poison  when  it  is  caused  by  the  effect 
of  a  shock  caused  by  the  insured  swallowing 
aqua  ammonia  given  him  through  mistake 
for  medicine.  Early  v.  Standard  Life  &  Ac- 
cident Ins.  Co.,  113  Mich.  58»  71  N.  W.  500, 
67  Am.  St  Rep.  445. 

Goal  sas« 

"Poison,"  as  used  In  a  life  insurance 
policy  excepting  the  company  from  liability 
when  death  was  caused  by  taking  poison  or 
contact  with  poisonous  substances,  cannot 
be  construed  to  include  coal  gas.  Poison  is 
a  substance  which,  when  taken  into  the  body. 
Is  capable  of  destroying  some  part  or  parts 
of  the  body  so  as  to  leave  them  permanently 
Incapable  of  performing  their  functions. 
Carbonic  add  is  always  in  the  blood,  and  as 
such  is  not  a  poison  under  the  above  defini- 
tion. Carbonic  oxide  is  not  a  poison  under 
such  definition,  because  it  is  given  off  from 
the  blood  in  the  same  manner  as  carbonic 
aoid,  only  more  slowly.  In  case  of  death  by 
coal  gas  there  are  two  causes  active  in  pro- 
ducing death:  One,  carbonic  oxide  acts  di- 
rectly;   the  other  gases  act  simply  by  ex- 


cluding the  air.  Ultimately  it  is  asphyxia 
in  both  cases.  Carbonic  acid  is  a  poison, 
using  the  word  "poison"  in  a  loose  sense,  and 
in  the  same  loose  sense  you  would  call 
water  a  poison..  Carbonic  oxide  produces 
death  in  the  same  way  as  does  carbonic 
acid,  but  it  can  be  called  more  poisonous 
than  carbonic  acid  if  volume  Is  to  be  con- 
sidered; it  not  requiring  so  much  carbonic 
oxide  as  carbonic  acid  to  cause  death.  In 
death  by  suffocation  or  asphyxia,  lack  of 
oxygen  to  supply  the  system  stimulates  the 
nerve  center  at  the  base  of  the  brain  to  ex- 
haustion. When  it  reaches  the  point  of  ex- 
haustion, it  fails  to  control  the  respiratory 
muscles,  and  they  cease  to  act  Death  is 
caused  in  this  way — ^i.  e.,  by  suffocation — 
by  cai'bonic  acid,  by  carbonic  oxide,  choking, 
drowning,  etc.  Death  by  suifocation  or  as- 
phyxiation results  from  the  cutting  off  of 
the  supply  of  oxygen  for  the  blood  and  the 
prevention  of  the  discliarge  of  carbonic  acid 
in  the  blood.  Coal  gas  kills  both  by  the 
shutting  off  the  supply  of  oxygen  and  pre- 
venting the  discharge  of  carbonic  acid  in 
the  blood.  If  there  were  no  carbonic  oxide 
in  the  coal  gas,  it  would  still  certainly  pro- 
duce death.  Using  the  word  ''poison"  in  a 
loose  and  general  sense,  both  carbonic  oxide 
and  carbonic  acid  are  poisons;  used  In  a 
strict  sense,  neither  are  poisons.  Both 
cause  death  by  suffocation.  Using  the 
word  ''poison"  in  a  loose  sense,  a  great  many 
things  are  called  poisons  In  the  sense  of  poi- 
soning— ^that  is  to  say,  th^y  produce  death- 
while  strictly  speaking  they  are  not  poisons. 
Using  the  word  "poison"  in  a  loose  sense, 
one  would  say  a  person  drowned  was  poi- 
soned. United  States  Mut  Ace.  Ass'n  v. 
Newman,  3  S.  E.  806,  808,  84  Va.  52. 

Oompoimded  mediolaes. 

"Poison,"  as  used  in  Shannon's  Code,  i 
6745,  requiring  any  person  selling  any  poison 
to  have  it  so  labeled,  does  not  include  any 
substance,  in  whatever  form  sold,  contain- 
ing any  quantity  of  poisonous  matter,  since 
this  would  require  the  labeling  of  numberless 
prescriptions  and  ready  compounded  prepa- 
rations, such  as  Dover's  Powders,  paregoric 
and  syrup  of  ipecac,  which  are  in  common 
use,  and  contain  some  small  proportion  of 
poisonous  elements.  The  term,  as  used  in 
a  statute,  does  not  include  medicine  com- 
pounded by  druggists  upon  the  prescription 
of  physicians.  Wise  v.  Morgan,  48  S.  W. 
971,  973,  101  Tenni.  273,  44  L.  B.  A.  54a 

Stinc  of  laseot* 

The  question  whether  the  term  **poison 
in  any  form  and  manner,"  In  a  policy  exempt- 
ing the  Insurer  from  liability  for  injuries 
resulting  therefrom,  Includes  the  sting  of  a 
venomous  insect,  is  for  the  Jury.  Preferred 
Mut  Ace.  Ass'n  y.  Beideiman  (Pa.)  1  Monag. 
481,  482. 
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P0I80NIH0.  I 

"Poisoning  a  horse,"  as  nsed  In  an  In- 1 
dlctment  charging  a  person  with  poisoning 
a  horse,  does  not  imply  a  willful  and  mali- 
ctovs  poisoning  with  an  intent  to  injure  its 
owner  or  any  other  person,  as  required  by 
Gomp.  8t  c.  229,  |  111,  proTiding  for  the 
punishment  of  any  person  who  shall  will- 
fully and  maliciously  poison  any  horse  with 
Intent  to  injure  its  owner  or  any  other  per- 
son, for  a  horse  might  be  poisoned  and  not 
die  &t  be  injured.  The  poison  may  be  admin- 
istered for  the  purpose  of  Improving  his 
appearance,  or  as  a  medicine  to  remedy  some 
disease,  and  where  the  effect  may  be  benefi- 
cial instead  of  injurious.  A  man  might  poi- 
son his  own  horse,  and  cause  death  thereby, 
and  commit  no  crime,  or  eyen  any  wrong  in 
any  sense,  if  the  horse  was  so  injured  that  he 
could  not  recover,  and  this  course  was 
taken  to  reUeve  him  from  protracted  suffer- 
ing.   Glines  T.  Smith,  48  N.  H.  259,  268. 

POI80HOV8  81JB8TAH0E. 

"Poisonous  substance,**  as  used  in  an 
indictment  charging  the  offense  of  exposing 
a  poisonous  substance  with  Intent  that  a  cer- 
tain animal  belonging  to  another  person 
should  take  and  eat  the  same,  should  be 
construed  to  Include  parts  green.  State  r. 
Labounty,  21  Ati.  780,  731,  63  V t  874. 

POKER. 

See  "Senate  Poker.* 

"Poker"  is  played  with  cards,  and  Is  a 
game  of  chance  within  the  meaning  of  a  stat- 
ute providing  that  any  person  who  shall  keep 
any  house,  saloon,  or  room  where  any  bank- 
ing game  or  any  other  game  of  chance  Is 
dealt  or  played  for  money,  or  anything  rep- 
resenting money  is  used,  he  shall  pay  a  li- 
cense, etc.;  for  such  is  its  popular  and  gen- 
eral meaning.  Kennon  t.  King,  2  Mont 
437,  438. 

POKEB  TABLIL 

A  poker  table  is  a  table  on  which  poker 
Is  played.  Lyle  v.  State,  16  S.  W.  765,  80 
Tex.  App.  118,  28  Am.  St  Rep.  893. 


POLICE. 

The  word  "police^*  Is  defined  as  that  spe- 
cies of  superintendence  by  magistrates 
which  has  principally  for  its  object  the 
maintenance  of  public  tranquility  among  the 
citizens.  The  officers  who  are  appointed  for 
this  purpose  are  also  called  **polIce."  Police 
has  been  divided  Into  administrative  police, 
which  has  for  its  object  to  maintain  con- 
stantly public  order  in  every  part  of  the  gen- 
eral  administration;    and   judiciary   police, 


which  is  intended  principally  to  prevent 
crimes  by  punishing  criminals.  State  v. 
Hlne,  21  AU.  1024,  1025,  59  Conn.  50,  10  L. 
B.  A.  83. 

*The  word  'police'  in  law  is  not  a  term 
of  indefinite  meaning,  though  it  has  several 
significations.  It  is  administrative,  under 
which  its  object  is  to  maintain  order,  com- 
fort, and  convenience  among  the  Inhabitants 
of  ItB  administration;  and  it  is  judicial,  un- 
der which  it  seeks  to  prevent  crimes  by  pun- 
ishing criminals.  The  judicial  police  pun- 
ishes those  offenses  which  the  administrative 
police  has  not  been  able  to  prevent  by  fit 
regulations.  Strictly  speaking,  therefore,  the 
term  'police'  has  relation  to  a  power  of  or- 
ganization or  a  system  of  regulations  tend- 
ing to  the  health,  order,  and  comfort  of  the 
inhabitants,  and  to  the  prevention  of  pun- 
ishments of  injuries  and  offenses  to  the  pub- 
lic." Monet  V.  Jones,  18  Miss.  (10  Smedes 
&  M.)  237,  247. 

The  police  of  a  state,  In  a  comprehensive 
sense,  embraces  its  system  of  Internal  r^u- 
lation,  by  which  it  is  sought  not  only  to 
preserve  the  public  order,  and  to  prevent 
offenses  against  the  state,  but  also  to  estab- 
lish for  the  intercourse  of  citizen  with  citi- 
zen those  rules  of  good  manners  and  good 
neighborhood  which  are  calculated  to  pre- 
vent a  conflict  of  rights,  and  to  insure  to 
each  the  uninterrupted  enjoyment  of  his 
own,  so  far  as  Is  reasonably  consistent  with 
a  like  enjoyment  of  rights  by  others.  Peo- 
ple V.  Squire,  14  N.  B.  820,  824, 107  N.  Y.  593, 
1  Am.  St  Rep.  808. 

Police  is  a  general  system  of  precaution 
either  for  the  prevention  of  crimes  or  calam- 
ities. Logan  V.  State,  5  Tex.  App.  306,  314; 
City  of  Louisville  v.  Wehmhoff  (Ky.)  76  S. 
W.  876-«81. 

^'Police"  means  the  government  of  a  city 
or  town,  the  administration  of  the  law  and 
regulations  of  a  city,  the  Internal  regula- 
tions and  government  of  a  kingdom  or  state. 
People  V.  Central  B.  Co.  of  New  Jersey,  42 
N.  Y.  283,  814. 


POUOE  OOUBT. 

As    an    inferior 
Courts." 


court,    see    ''Inferior 


The  term  ••police  courts,"  as  used  in  the 
chapters  relating  to  justices'  and  police 
courts  and  appeals  therefrom,  includes  po- 
lice judges'   courts,   police   courts,    and   all 

I  courts  held  by  mayors  or  recorders  In  incor- 
porated  cities  or   towns.    Pen.   Code   Cal 

'  1903,  I  1461. 


POUOS  FOROB. 

A  ••police  force^  is  an  organization  hav- 
ing a  controlling  mind  by  which  Its  members 
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may  be  made  to  act  in  concert  White  v. 
Manistee  County  Sop'rs,  105  Mich.  608,  612, 
63  N.  W.  653. 

The  term  "police  force,"  when  need  in  a 
statute  or  other  writing,  refers  to  the  body 
of  men  appointed  to  preserve  the  peace  and 
good  order  of  a  city  or  town,  and  does  not 
refer  to  the  extensive  and  undefined,  if  not 
indefinable,  power  usually  spoken  of  as  the 
"police  power"  or  ••police  regulations."  It  is 
true  that  the  word  ••police"  is  sometimes 
loosely,  but  inaccurately,  used  to  designate 
the  policemen  of  a  town  or  city;  the  body  of 
men  appointed  to  preserve  the  peace  and 
good  order  of  a  town  or  city ;  but  never  have 
the  words  ••police  force"  been  used  to  desig- 
nate the  ••police  power."  City  of  Florence  T. 
Brown,  26  S.  B.  880,  882,  49  S.  O.  832. 

POUOE  JUDOS. 

As  Judicial  officer,  see  "Judicial  Officer.*' 

A  ••police  Justice"  is  a  magistrate  char- 
ged exclusively  with  the  duties  incident  to 
the  common-law  office  of  a  conservator  or 
Justice  of  the  peace,  and  the  prefix  ••police" 
serves  merely  to  distinguish  them  from  Jus- 
tices having  also  dvil  Jurisdiction.  Wenzler 
▼.  People  (N.  T.)  2  Cow.  Cr.  72,  83. 

POUOE    JUBISDICTIOH. 

A  "police  Jurisdiction"  means  the  right 
to  regulate  and  govern  a  city  or  state.  Peo- 
ple V.  Central  R.  Co.  of  New  Jersey,  42  N.  Y. 
283,  814. 

POUOE  JU8TI0E. 

As  Justice  of  the  peace,  see  "Justice  of 
the  Peace." 


POUOE   MAOI8TBATE. 

As  magistrate,  see  ••Magistrate." 

A  ••police  magistrate,"  without  other  le- 
gal definition,  supposes  some  officer  of  the 
state  or  some  municipal  division  thereof,  in- 
vested with  authority,  executive  or  Judicial, 
relating  to  the  administration  of  police  or 
municipal  laws.  People  v.  Curley,  6  Colo. 
412,  416. 

A  "police  magistrate"  is  a  magistrate 
charged  exclusively  with  the  duties  incident 
to  the  common-law  office  of  conservator  or 
Justice  of  the  peace,  and  the  prefix  "police" 
serves  merely  to  distinguish  them  from  Jus- 
tices having  also  civil  Jurisdiction.  A  police 
magistrate  is  an  inferior  Judicial  magistrate, 
whose  Jurisdiction,  in  the  absence  of  consti- 
tutional or  statutory  extensions,  is  confined 
to  criminal  cases  arising  under  the  ordi- 
nances and  regulations  of  a  municipality, 
and  in  such  sense  the  word  is  used  in  ContiL 


§  113,  declaring  that  the  legislative  assembly 
shall  provide  by  law  for  the  election  of  po- 
lice magistrates  in  cities.  McDermont  T. 
Dinnle,  69  N.  W.  294,  295,  6  N.  D.  27a 

POUOE  OFFICER. 

As  city  officers,  see  ••City  Officer.** 
As  dvil  officers,  see  "Civil  Officer." 
Special    police   officer   as   servant,   wem 
"Servant" 

The  powers  of  a  ••police  officer,"  except 
his  appointment,  are  derived  not  from  the 
municipal  ordinances,  but  from  the  common 
law  and  acts  of  assembly,  and  they  can  in  no 
sense  be  regarded  as  servants  or  agents  of 
the  dty.  Their  duties  are  of  a  public  na- 
ture, and  hence,  where  one  was  injured  by 
the  firing  of  a  cannon  on  a  public  street,  the 
city  was  not  liable  for  the  injury,  although 
the  firing  had  been  carried  on  for  several 
hours  by  the  citizens,  and  a  police  officer, 
who  was  present,  had  not  interfered.  Mor- 
ristown  V.  Fitzpatrick  (Pa.>  1  Chest  Co.  Bep. 
(Pa.)  10,  11. 

An  assessor  is  not  a  police  officer,  as  his 
duties  are  confined  wholly  to  the  assessment 
of  taxes,  while  the  duties  of  a  police  officer 
pertain  to  the  government  of  the  town,  or  to 
the  administration  of  the  laws  and  regula- 
tions therein.  Dibble  ▼.  Merrlman,  62  Conn. 
214,  216. 

A  chance  man  on  the  police  force  of  the 
dty  of  Camden  is  a  ••police  officer"  within 
Act  March  25,  1886,  providing  that  mem- 
bers of  the  police  force  cannot  be  removed 
except  for  cause  and  after  hearing.  Bakely 
T.  Nowrey.  52  Atl.  289,  290,  68  N.  J.  Law,  95. 

The  term  ••police  officer,"  as  used  in  Oen. 
St  c  18,  §  88,  providing  that  the  dty  mar- 
shal or  other  police  officer  may  prosecute  for 
fines  and  forfeitures  which  may  inure  to  the 
dty,  does  not  include  a  constable.  Com- 
monwealth V.  Smith,  111  Mass.  407,  408. 

POUOE  OFFIOIAIi. 

The  mayor  of  the  dty,  though  ex  offido 
head  of  the  police  of  that  dty,  is  not  a  ••po- 
lice offidal"  within  Laws  1890,  c.  163,  I  1, 
making  it  unlawful  for  ••police  offldals"  to  be 
interested  in  the  manufacture  and  sale  of 
spirituous  liquors.  People  v.  Gregg,  13  N.  Y. 
Supp.  114,  115,  59  Hun,  107. 

POUOE   ORDINANOE. 

Bee  ••Necessary  Police  Ordlnanoea." 

POUOE  POWEB. 

Bee  ••Internal  Police." 

The  police  power  is  incapable  of  exact 
definition,  but  the  existence  of  it  Is  essential 
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to  every  well-ordered  government  People  v. 
King,  110  N.  T.  418.  423,  18  N.  B.  245,  1  L. 
R.  A.  293,  6  Am.  St  Rep.  388. 

The  "police  power"  is  incapable  of  exact 
definition  and  of  a  precise  limitation.  It 
seems  to  be  a  power  to  which  are  referred 
all  governmental  acts  which  are  incapable 
of  arrangement  under  any  other  distinct 
head,  and  which  are  Justifiable  as  internal 
regulations,  having  in  view  facility  of  inter- 
course between  citizen  and  citizen,  the  pres- 
ervation of  good  order,  good  manners,  and 
morals,  and  the  health  of  the  public  Town 
of  Macon  v.  Patty.  57  Miss.  378.  386,  407,  84 
Am.  Rep.  451. 

In  Slaughter-House  Oases,  83  U.  S.  (16 
Wall.)  62,  21  L.  Ed.  394,  it  was  said  that  the 
'*police  power"  is,  from  its  nature,  incapable 
of  any  exact  definition  or  limitation ;  and  in 
Stone  V.  Mississippi,  101  U.  S.  814,  818,  25  L. 
Ed.  1079,  that  it  is  "easier  to  determine 
whether  particular  cases  come  within  the 
general  scope  of  the  power  than  to  give  an 
abstract  definition  of  the  power  itself  which 
will  be  In  all  respects  accurate."  New  Or- 
leans Gas  Light  Co.  v.  Louisiana  Light  ft 
Heat  Producing  ft  Mfg.  Co.,  6  Sup.  Ct  252, 
258. 116  U.  S.  660.  29  U  Ed.  616. 

"It  Is  declared  by  Chief  Justice  Shaw 
that  it  is  much  easier  to  perceive  and  realize 
the  existence  and  sources  of  the  police  power 
than  to  mark  Its  boundaries  or  prescribe  lim- 
its to  its  exercise."  "This  power  is  and  must 
be  from  its  very  nature  incapable  of  any 
very  exact  definition  or  limitation.  Upon  it 
depends  the  security  of  social  order,  the  life 
and  health  of  the  citizen,  the  comfort  of  and 
existence  in  a  thickly  populated  community, 
the  enjoyment  of  private  and  social  life,  and 
the  beneficial  use  of  property."  Slaughter- 
House  Cases,  83  U.  S.  (16  Wall.)  86.  62.  21 
L.  Ed.  894. 

It  would  be  presumptions  for  any  court 
to  attempt  to  formulate  an  exact  definition 
of  the  term  the  "police  power  of  the  state." 
Legal  definitions  do  not  sum  themselves  up 
in  single  sentences.  They  are,  and  of  neces- 
sity must  be,  more  or  less  general  and  elas- 
tic, in  order  that  the  courts  may  apply  them 
to  the  infinite  variety  of  circumstances  which 
may  arise  in  the  relations  and  affairs  of 
mankind  in  civilized  society.  State  v.  Dal- 
ton,  46  Atl.  234,  235,  22  R.  L  77.  48  L.  R.  A. 
775,  84  Am.  St  Rep.  818. 

What  la  termed  the  "police  power"  has 
been  the  subject  of  a  good  deal  of  considera- 
tion by  both  the  federal  and  state  courts, 
and  all  agree  that  it  is  a  difilcult  matter  to 
Y  define  the  limits  within  which  it  is  to  be  ex- 
ercised. Every  well-organized  government 
has  the  inherent  right  to  protect  the  health 
and  provide  for  the  safety  and  welfare  of  its 
people.  It  has  not  only  the  right,  but  it  is 
a  duty  and  obligation  which  the  sovereign 
power  owes  to  the  public;    and.  as  no  one 


can  foresee  the  emergency  or  necessity  which 
may  call  for  its  exercise,  it  is  not  an  easy 
matter  to  prescribe  the  precise  limits  within 
which  it  may  be  exercised.  It  may  be  said 
to  rest  upon  the  maxim,  "Salus  populi  su- 
prema  lex."  Deems  v.  City  of  Baltimore. 
30  Atl.  648,  650.  80  Md.  164,  26  L.  R.  A.  641» 
45  Am.  St  Rep.  339. 

The  term  **police  power"  is  often  used 
as  a  term  of  convenience,  and  not  of  clearly 
ascertained  legal  principle.  It  was  found  to 
be  the  most  convenient  phrase  for  designat- 
ing the  extent  of  state  legislation  when  such 
legitimate  legislation  covered  the  same 
ground  included  In  the  exclusive  power  of 
legislation  given  to  (ingress ;  notably  in  the 
wide  field  covered  by  the  power  to  regulate 
interstate  and  foreign  commerce.  As  used 
in  this  connection,  the  term  has  acquired  a 
more  definite  meaning  through  the  many  de- 
cisions of  the  United  States  Supreme  CSourt, 
but  such  meaning  relates  rather  to  what  it 
has  been  decided  to  cover  than  to  what  it 
may  tn  fact  cover.  As  Justice  Grier  says  in 
the  License  Cases,  46  U.  S.  (5  How.)  504,  12 
L.  Ed.  257:  "Without  attempting  to  define 
what  are  the  peculiar  subjects  or  limits  of 
this  power,  it  may  safely  be  afiSrmed  that 
every  law  for  the  restriction  or  punishment 
of  crime,  for  the  preservation  of  the  public 
peace,  health,  morals,  must  come  within  this 
category."  But  the  term  is  much  more  in- 
definite when  used  to  designate  that  exer- 
cise of  executive  power  which  involves  and 
Justifies,  as  a  necessary  incident,  the  per- 
formance of  acts  by  administrative  officers 
that  may  partake  of  a  Judicial  nature;  and 
the  necessity  for  its  use  in  this  connection, 
except  as  a  term  of  convenience,  is  much  less 
obvious,  tn  re  Clark,  31  AtL  522,  627..  66 
Ck)nn.  17,  28  L.  R.  A.  242. 

Of  the  police  power  it  may  be  said  that 
it  is  known  when  and  where  it  begins,  but 
not  when  and  where  it  terminates.  Cham- 
per  V.  City  of  Greencastle,  85  N.  E.  14,  18, 
138  Ind.  339,  24  L.  R.  A.  768,  46  Am.  St  Rep. 
390;  New  Orleans  Gaslight  Co.  v.  Hart,  4 
South.  215,  216.  40  La.  Ann.  474,  8  Am.  St 
Rep.  544. 

'Tollce  power'*  Is  defined  by  Blackstone 
to  be  the  due  regulation  and  domestic  order 
of  the  kingdom  whereby  the  inhabitants  of  a 
state,  like  members  of  a  well-governed  fam- 
ily, are  bound  to  conform  their  general  be- 
havior to  the  rules  of  propriety,  good  neigh- 
borhood, and  good  manners,  and  to  be  de- 
cent industrious,  and  inoffensive  in  their  re- 
spective stations.  It  is  said  that  by  the 
general  police  power  of  the  state  persons  and 
property  are  subjected  to  all  kinds  of  re- 
straint and  burdens  tn  order  to  secure  the 
general  comfort  health,  and  prosperity  of 
the  state.  In  re  Marriage  License  Docket.  4 
Pa.  Dist  Ct  162.  163. 

It  is  said  that  there  Is  no  better  defini- 
tion of  **police  power"  than  that  given  by 
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Kent,  to  wit,  the  power  to  regulate  unwhole- 
some trades,  slaughterhouses,  operations  of- 
fensive to  the  senses,  eta  Butchers*  Union 
Slaughterhouse  Co.  v.  Crescent  City  Live 
Stock  Landing  Co.,  4  Sup.  Ct  652,  654.  Ill  U. 
S.  746,  28  L.  Ed.  585. 

Attribute  pf  sPTerelgBtj. 

The  police  power  of  the  state  is  a  power 
which  pertains  to  sovereignty.  People  v.  Ro- 
senberg, 22  N.  T.  Supp.  56,  68,  67  Hun,  62. 

It  Is  an  attribute  of  sovereign  power  to 
enact  laws  for  the  exercise  of  such  restraint 
and  control  over  a  citizen  and  his  occupa- 
tion as  may  be  necessary  to  promote  the 
health,  safety,  and  welfare  of  society.  This 
power  is  known  as  the  "police  power.** 
Price  V.  People,  61  N.  B.  844,  846,  193  111. 
114,  55  L.  R.  A.  588,  86  Am.  St  Rep.  306. 

Police  powers  are  nothing  more  or  less 
than  the  powers  of  government  Inherent  in 
every  sovereignty;  that  Is  to  say,  the  power 
to  govern  men  and  things.  Munn  v.  Illinois, 
94  U.  S.  113,  125,  24  L.  Ed.  77;  Licenses 
Case,  46  U.  S.  (5  How.)  ($04,  583,  12  L.  Ed. 
256.  And  whether  a  state  enacts  a  quaran- 
tine law,  or  a  law  to  punish  offenses,  or  to 
establish  courts  of  justice,  or  requiring  cer- 
tain instruments  to  be  recorded,  or  to  regu- 
late commerce  within  its  own  limits,  in  every 
ease  it  exercises  the  same  power;  that  is  to 
say,  the  power  of  sovereignty,  the  power  to 
govern  men  and  things  within  the  limits  of  its 
dominions.  License  Cases,  46  U.  S.  (5  How.) 
504,  583,  12  L.  Ed.  256. 

Police  power  is  that  inherent  and  plenary 
power  in  the  state  which  enables  it  to  pro- 
hibit things  hurtful  to  the  comfort,  safety, 
and  welfare  of  society,  Mathews  ▼.  Kala- 
mazoo Board  of  Education,  86  N.  W.  1036, 
1039, 127  Mich.  530.  54  L.  R.  A.  736;  Meadow- 
croft  V.  People,  45  N.  B.  303,  304,  163  111. 
56,  35  L.  R.  A.  176,  54  Am.  St  Rep.  447; 
Town  of  Lakeview  v.  Rose  Hill  Cemetery 
Co.,  70  111.  191,  194,  22  Am.  Rep.  71;  Booth 
V.  People,  57  N.  E.  798,  799,  186  111.  43,  50 
L.  R.  A.  762,  78  Am.  St  Rep.  229;  even 
though  the  prohibition  Invade  the  right  of 
liberty  or  property  of  the  individual.  Booth 
V.  People,  57  N.  E.  798,  799,  186  111.  43,  50 
L.  R.  A.  762,  78  Am.  St  Rep.  229. 

The  **pollce  power"  is  a  general  term  us- 
ed to  express  the  particular  right  of  a  gov- 
ernment which  is  inherent  in  every  sover- 
eignty. If  in  the  assumed  exercise  of  its 
police  power  the  Legislature  violates  the  fed- 
eral Constitution,  the  legislation  is  void. 
Lake  Shore  &  M.  S.  R.  Co.  y.  Smltli,  19  Sup. 
Ct  565,  567,  173  U.  8.  684,  43  L.  Ed.  858. 

The  phrase  ''police  power**  has  been 
sometimes  used  by  writers  upon  legal  sub- 
jects as  if  It  denoted  some  peculiar  and  tran- 
scendent form  of  legislative  authority.  The 
word  '^police'*  does  not  naturally  carry  any 


such  meaning.  Its  use  in  this  connection 
came  into  our  law  early  in  the  nineteenth 
century.  As  applied  to  the  state,  police  laws 
are  laws  of  general  administration  and  gov- 
ernment. Its  power  to  enact  such  laws  ex- 
tends over  all  subjects  within  its  territorial 
limits.  Prigg  V.  Pennsylvania,  41  U.  S.  (16 
Pet)  539,  625,  10  L.  Ed.  1060.  The  police 
powers  of  a  state,  In  the  apt  words  of  Chief 
Justice  Taney,  "are  nothing  more  or  less 
than  the  powers  of  government  inherent  in 
every  sovereignty  to  the  extent  of  its  domin- 
ions." McKeon  v.  New  York,  N.  H.  &  H.  R. 
Co.,  53  Atl.  656,  657,  5  Conn.  343,  61  L.  R.  A. 
730  (citing  The  License  Cases,  46  U.  8.  [5 
How.]  504,  583,  12  L.  Ed«  257). 

Belongs  to  tHe  states* 

The  police  power  belongs  to  the  several 
states,  and  not  to  the  federal  government 
save  in  exceptional  cases.  State  v.  Scaienk- 
er,  84  N.  W.  698,  699,  112  Iowa,  642,  51  L. 
R.  A.  347,  84  Am.  St  Rep.  360. 

Police  power  is  a  power  not  delegated 
to  the  general  government,  but  remaining  in 
the  states,  to  enable  them  to  regulate  for 
their  own  welfare,  as  they  understand  their 
welfare,  their  Internal  or  domestic  concerns. 
State  y.  Fltzpatrlck,  11  Atl.  767,  769,  16  R. 
L  54. 

Police  power  may  be  characterised  as  a 
power  which  Inheres  in  the  state  and  the 
political  divisions  thereof  to  protect  by  such 
restrictions  as  are  necessary  and  proper  the 
lives,  health,  comfort,  and  property  of  its 
citizens.  City  of  Rochester  y.  West  51  N. 
Y.  Supp.  482,  484,  29  App.  Diy.  125. 

The  Legislature  cannot  by  any  contract 
divest  Itself  of  the  power  to  provide  the 
objects  over  which  the  police  power  extends. 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  33,  24  L.  Ed.  989;  City  of  Westport  y. 
Mulholland,  60  S.  W.  77,  78,  159  Mo.  86,  53 
L.  R.  A.  442. 

The  police  power  originally  and  inherent- 
ly belongs  to  the  states,  and  it  will  remain 
with  them  unless  impliedly  taken  away  by 
a  fair  construction  of  the  (Constitution  or  the 
laws  enacted  In  pursuance  thereof.  Reeves 
V.  Coming  (U.  8.)  51  Fed.  774,  785. 

Eminent  donudn  distlnsvisl^ed* 

The  term  '^police  power"  includes  the 
right  of  regulating  the  use  of  property  de- 
voted to  a  use  in  which  the  public  has 
an  interest  There  Is  a  very  clear  distinc- 
tion between  this  regulation  and  the  appro- 
priation of  property  for  the  use  of  the  pub- 
lic, the  latter  falling  within  the  power  of 
eminent  domain,  Instead  of  the  police  power. 
State  y.  Jacksonville  Terminal  Co.,  27  South, 
221,  287,  41  Pla.  363. 

Compensation  has  never  been  a  condi- 
tion of  the  exercise  of  the  police  power,  even 
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when  attended  with  inconvenience  or  pecu- 
niary loss,  as  each  member  of  a  community 
is  supposed  to  be  benefited  by  that  which 
promotes  the  general  welfare.  Village  of 
Carthage  v.  Fredericlc,  25  N.  E.  480,  481,  122 
N.  T.  268,  10  L.  R.  A.  178,  19  Am.  St  Rep. 
490. 

Extent  mi  powev* 

It  has  often  been  said  that  It  Is  dlfBcult, 
If  not  Impossible,  to  give  an  exact  and  satis- 
factory definition  of  police  power,  but  it  is 
said  by  an  eminent  text  writer  that  this  pow- 
er, "\\ke  that  of  taxation,  pervades  every  de- 
partment of  business,  and  reaches  to  every 
interest  and  every  subject  of  profit  or  en- 
joyment/' Karasek  v.  Peier,  61  Pac.  83,  35, 
36,  22  Wash.  419,  50  L.  R.  A.  345  (citing 
Cooley,  Const.  Lim.  [5th  Ed.]  p.  706). 

The  police  power  comprehends  legisla- 
tion for  the  public  health,  the  public  safety, 
the  public  morals,  and  the  public  welfare. 
In  short,  the  "police  power"  is  an  equivalent 
term  for  the  'ieglslative  power."  Health 
Dept.  V.  Rector  of  Trinity  Church,  17  N.  Y. 
Supp.  510,  513;  New  Orleans  Gas  Light  Co. 
V.  Louisiana  Light  &  Heat  Co.,  6  Sup.  Ct. 
252,  258,  115  U.  S.  650,  29  L.  Ed.  516;  Barbier 
V.  Connolly,  113  U.  8.  27,  31,  5  Sup.  Ct.  357. 
28  Ia  Ed.  923;  City  of  Louisville  ▼.  Wehm- 
hofl  (Ky.)  76  S.  W.  876.  881. 

In  People  y.  King,  110  N.  Y.  418,  423, 
18  N.  B.  245,  1  L^  R.  A.  293,  6  Am.  St.  Rep. 
389.  Judge  Andrews  said:  "By  means  of  this 
power  the  Legislature  exercises  a  supervi- 
sion over  matters  involving  the  common 
weal,  and  enforces  the  observance  by  each 
Individual  member  of  society  of  the  duties 
which  he  owes  to  others  and  the  community 
at  large."  City  of  Geneva  v.  Geneva  Tele- 
phone Co.,  62  N.  Y.  Supp.  172,  175,  80  Misc. 
Rep.  236. 

The  police  power  extends  to  legislation 
having  for  its  object  the  promotion  of  the 
health,  comfort,  safety,  and  the  welfare  of 
society.  Under  it  the  conduct  of  an  Individ- 
ual In  the  use  of  property  may  be  regulated 
BO  as  to  Interfere  to  some  extent  with  the 
freedom  of  the  one  and  the  enjoyment  of 
the  other.  Matter  of  Jacobs,  98  N.  Y.  98. 
108^  50  Am.  Rep.  636.  But  under  the  exer- 
cise of  the  police  power  the  act  must  have 
reference  to  the  comfort,  safety,  or  welfare 
of  society,  and  It  must  not  conflict  with  the 
Constitution.  The  law  will  not  allow  the 
rights  of  property  to  be  Invaded  under  the 
guise  of  protection,  when  it  is  manifest  such 
Is  not  the  object  and  purpose  of  the  regu- 
lation. Whiteley  v.  Terry,  82  N.  Y.  Supp. 
89.  91.  83  App.  Div.  197  (citing  People  v. 
Gillson.  109  N.  Y.  889,  403,  17  N.  B.  343, 
4  Am.  St.  Rep.  465). 

The  police  power  extends  over  a  large 
range  of  subjects — public  health,  the  public 


morals,  the  public  safety,  the  public  welfare 
— under  any  one  of  which  the  regulation  and 
restriction  of  the  sale  of  intoxicating  liquors 
would  readily  fall.  The  courts  have  wisely 
refrained  from  prescribing  limits  to  the  ex- 
ercise of  the  police  power  by  this  govern- 
ment, and  it  has  been  held  to  embrace  all 
such  legislation  as  will  preserve  and  promote 
the  public  welfare  by  prohibiting  all  things 
hurtful  to  the  comfort,  safety,  and  welfare 
of  society,  and  the  establishment  of  such 
rules  and  regulations  for  the  conduct  of  all 
persons  and  the  use  and  management  of 
all  property  as  may  be  conducive  to  the  pub- 
lic interest  Webster  v.  State,  75  S.  W.  1020, 
1022. 

The  police  power  is  universally  conceded 
to  include  everything  essential  to  the  put>- 
lie  safety,  health,  and  morals,  and  to  justi- 
fy the  destruction  or  abatement  by  summary 
proceedings  of  whatever  may  be  regarded  as 
a  public  nuisance.  To  justify  the  state  in 
thus  interposing  its  authority  in  behalf  of 
the  public  It  must  appear  (1)  that  the  inter- 
est of  the  public  generally,  as  distinguished 
from  those  of  a  particular  case,  requires 
such  improvement;  and  (2)  that  the  means 
are  reasonably  necessary  for  the  accomplish- 
ment of  the  purpose,  and  not  unduly  oppres- 
sive on  Individuals.  Lawton  v.  Steele,  14 
Sup.  Ct  499,  500,  152  U.  6.  133,  38  L.  EiV 
385. 

The  police  power  of  tho  state  is  the  au 
thority  vested  In  the  Legislature  by  the  Con- 
stitution to  enact  all  such  wholesome  and 
reasonable  laws  not  In  conflict  with  the  fun- 
damental law,  the  Constitution  of  the  state, 
and  of  the  United  States,  together  with  laws 
made  in  pursuance  of  it,  as  they  may  deem 
conducive  to  public  good.  Commonwealth 
V.  Alger,  61  Mass.  (7  Cush.)  53,  84;  State  v. 
Moore,  10  S.  B.  143,  144,  104  N.  O.  714,  17 
Am.  St  Rep.  696w 

Police  power  Is  the  power  vested  in  the 
Legislature  by  the  Constitution  to  make,  or- 
dain, and  establish  all  manner  of  wholesome 
and  reasonable  laws,  statutes,  and  ordinan- 
ces, either  with  penalties  or  without,  not 
repugnant  to  the  Constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  the 
commonwealth  and  of  the  subjects  of  the 
same.  State  v.  Griffin,  39  Atl.  260,  69  N. 
H.  1,  41  L.  R.  A.  177,  76  Am.  St.  Rep.  139; 
Harrington  v.  Board  of  Aldermen  of  City 
of  Providence.  38  Atl.  1,  2,  20  R.  I.  233,  38 
L.  R.  A.  305. 

The  police  power  is  a  broad  and  compre- 
hensive power,  by  which  the  rights  of  an  in- 
dividual, both  as  to  his  liberty  and  his  en- 
joyment of  property,  may  be  curtailed  in  the 
interest  of  the  public  welfare.  Where  laws 
supposed  to  be  enacted  in  the  exercise  of 
police  power  interfere  with  the  citizen's  lib- 
erty or  rights  of  property,  they  can  only  be 
justified  on  the  ground  that  they  In  some 
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manner  secure  the  comfort,  safety,  or  wel- 
fare of  society.  Huber  ▼.  Merkel,  04  N.  W. 
354,  358,  117  Wis.  355,  62  L.  R.  A.  589. 

The  police  power  of  a  state  Is  a  power 
incapable  of  exact  definition,  but  the  exist- 
ence of  which  is  essential  to  every  well-or- 
dered government  By  means  of  this  power 
the  Legislature  exercises  a  supervision  over 
matters  involving  the  common  weal,  and  en- 
forces the  observance  by  each  individual 
member  of  society  of  the  duties  which  he 
owes  to  others  and  to  the  community  at 
large.  It  may  be  exerted  whenever  neces^ 
sary  to  secure  the  peace,  good  order,  health, 
morals,  and  general  welfare  of  the  communi- 
ty, and  the  propriety  of  Its  exercise  within 
constitutional  limits  is  purely  a  matter  of 
legislative  discretion,  with  which  the  courts 
cannot  interfere.  Meffert  v.  State  Board  of 
Medical  Registration  &  Examination,  72  Pac. 
247,  250,  66  Kan.  710  (ciUng  People  v.  King, 
110  N.  T.  418,  423,  18  N.  E.  245,  246»  1  L. 
R.  A.  293,  6  Am.  St  Rep.  389). 

Under  the  police  power  the  government 
regulates  the  conduct  of  one  towards  anoth- 
er, and  the  manner  in  which  each  shall  use 
his  own  property,  when  such  regulations  be- 
come necessary  for  the  public  good.  Waters- 
Pierce  Oil  Co.  V.  State,  44  S.  W.  986,  940, 
19  Tex.  Civ.  App.  1. 

Police  power  may  be  described,  though 
not  defined,  as  the  power  of  a  government 
to  regulate  the  conduct  and  property  of  some 
for  the  safety  and  property  of  all.  State  v. 
Kreutzberg,  90  N.  W.  1098»  1101,  114  Wis. 
530,  58  L.  R.  A.  748,  91  Am.  St  Rep.  934. 

"Police  power,"  in  Its  broadest  accepta- 
tion, means  the  general  power  of  the  govern- 
ment to  preserve  and  promote  the  public  wel- 
fare, even  at  the  expense  of  private  rights. 
City  of  Geneva  v.  Geneva  Telephone  Co.,  62 
N.  Y.  Supp.  172,  175,  30  Misc.  Rep.  236;  Kara- 
sek  V.  Peier,  61  Pac.  33,  35,  22  Wash.  419,  60 
L.  R.  A.  345. 

''Police  power,"  In  the  language  of  Judge 
Cooley,  "in  a  comprehensive  sense  embraces 
the  whole  system  of  internal  regulation  by 
which  the  state  seeks  not  only  to  preserve 
the  public  order  and  to  prevent  offenses 
against  the  state,  but  to  establish  for  the 
intercourse  of  citizens  with  citizens  those 
rules  of  good  manners  and  good  neighbor- 
hood which  are  inculcated  to  prevent  a  con- 
fiict  of  rights  and  insure  to  each  the  unin- 
terrupted enjoyment  of  his  own,  so  far  as 
Is  reasonably  consistent  vrlth  the  like  en- 
joyment of  rights  by  others."  State  ex  rel. 
Star  Pub.  Co.  v.  Associated  Press,  60  S.  W. 
91,  98,  159  Mo.  410,  51  L.  R.  A.  151,  81  Am. 
St  Rep.  368;  Territory  v.  O'Connor,  41  N. 
W.  746,  750,  5  Dak.  397,  3  L.  R.  A.  355;  Com- 
monwealth V.  Bearse,  132  Mass.  542,  546,  42 
Am.  Rep.  450.  See,  also,  Bancroft  v.  Thayer 
(U.  S.)  2  Fed.  Cas.  580,  58L 


"Police  power"  is  defined  by  Bla<&stone 
as  the  due  regulation  and  domestic  order 
of  the  kingdom,  whereby  individuals  of  the 
state,  like  members  of  a  well-governed  fam- 
ily, are  bound  to  conform  their  general  be- 
havior to  the  rules  of  propriety,  good  neigh- 
borhood, and  good  manners,  and  to  be  de- 
cent industrious,  and  Inoffensive  in  their  re- 
spective stations.  Village  of  Carthage  v. 
Frederick,  25  N.  B.  480,  481,  122  N.  T.  268, 
10  Ia  R.  A.  178,  19  Am.  St  Rep.  490;  Ter- 
ritory V.  O'Connor,  41  N.  W.  746.  750,  5  Dak. 
397,  3  L.  R.  A.  355.  Jeremy  Bentham  has 
this  definition:  "Police  power  is  in  general 
a  system  of  precaution,  either  for  the  pre- 
vention of  crimes  or  of  calamities.  Its  busi- 
ness may  be  distributed  into  eight  different 
branches:  First  police  for  prevention  of  of- 
fense; second,  police  for  the  prevention  of 
calamities;  third,  police  for  the  prevention 
of  endemic  diseases;  fourth,  police  of  chari- 
ty; fifth,  police  of  interior  communication; 
sixth,  police  of  public  amusement;  seventh, 
police  for  recent  intelligence;  eighth,  police 
for  registration."  Territory  v.  O'Connor,  41 
N.  W.  746,  750,  6  Dak.  397,  8  L.  R.  A.  355. 

Police  power  is  that  power  which  ex- 
tends to  making  regulations  promotive  of 
domestic  order,  morals,  health,  and  safety. 
Arkansas  v.  Kansas  &  T.  Coal  Co.  (U.  S.)  96 
Fed.  353,  861;  Territory  v.  Guyot  22  Pac 
134,  135,  9  Mont  46;  State  T.  Hodgson,  28 
AU.  1089,  1091,  66  Vt  134;  Hannibal  A  St  J. 
R.  Oo.  V.  Husen,  95  U.  S.  465»  471,  24  L.  Ed. 
627;  Rouse  T.  Youard  (Kan.)  41  Pac.  426,  430; 
State  V.  Dalton,  46  Ati.  234,  235,  22  R.  I.  77, 
48  L.  R.  A.  775,  84  Am.  St  Rep.  818;  People 
Y.  Havnor,  43  N.  B.  541,  542,  149  N.  Y.  195, 
81  L.  R.  A.  689,  52  Am.  St  Rep.  707. 

Police  power  is  the  power  of  the  state 
to  prescribe  regulations  to  promote  the 
health,  peace,  morality,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to 
increase  the  industries  of  the  state,  develop 
its  resources,  and  to  add  to  its  wealth  and 
prosperity.  BeU's  Gap  R.  Co.  v.  Common- 
wealth of  Pennsylvania,  10  Sup.  Ct  633,  635, 
134  U.  S.  232,  83  L.  Ed.  892;  Mugler  v.  Kan- 
sas, 8  Sup.  Ct  278,  298,  123  U.  S.  623,  31  L. 
Ed.  205;  Leisy  v.  Hardin,  10  Sup.  Ct  681, 
692,  135  U.  S.  100,  34  L.  Ed.  128;  Barbier  v. 
Connolly,  5  Sup.  Ct  357,  359,  113  U.  S.  81. 
28  L.  Ed.  923;  Cantinl  v.  Tillman  (U.  S.)  54 
Fed.  969,  974;  Railway  Co.  ▼.  Beck  with,  129 
U.  S.  29,  9  Sup.  Ct  207;  Waters-Pierce  Oil 
Co.  V.  States  44  S.  W.  936,  940,  19  Tex.  Olv. 
App.  1;  Bagg  v.  Wilmington,  C.  &  A.  R.  Co., 
14  S.  B.  79,  82,  109  N.  C.  279,  14  L.  R.  A. 
696,  26  Am.  St  Rep.  569;  Oury  v.  Goodwin 
(Ariz.)  26  Pac.  376»  381. 

Police  power  of  the  state  ''extends  to  the 
protection  of  the  lives,  limbs,  health,  comfort 
and  quiet  of  all  persons,  and  the  protection 
of  all  property  within  the  state,  and  by 
which  persons  and  property  are  subjected  to 
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all  kinds  of  restraints  and  burdens  In  order 
to  secure  the  general  comfort,  health,  and  pros- 
perity of  the  state."  Thorpe  v.  Rutland  &  B. 
R.  Co.,  27  Vt  (1  Williams)  140,  149,  62  Am. 
Dec.  625;  Village  of  St  Johnsbury  ▼.  Thomp- 
son, 9  Atl.  571.  575,  59  Vt  300,  59  Am.  Rep. 
731;  Hannibal  &  St  J.  R.  Co.  y.  Husen,  95 
U.  S.  465,  470,  24  L.  Ed.  527;  Arkansas  ▼. 
Kansas  &  T.  Coal  Co.  (U.  S.)  96  Fed.  353, 
361;  Logan  ▼.  State,  5  Tex.  App.  306,  314; 
Marmet  y.  State,  12  N.  B.  463,  468,  45  Ohio 
St  63;  Morris  y.  City  of  Columbus,  30  S.  E. 
850,  852,  102  Ga.  792,  42  L.  R.  A.  175,  66  Am. 
St  Rep.  243;  People  y.  Phippin,  37  N.  W. 
888,  894,  70  Mich.  6;  Rlyer  Rendering  Co.  y. 
Behr,  7  Mo.  App.  845,  353. 

'^he  police  power  has  been  held  to  em- 
brace the  protection  of  the  llyes,  health,  and 
property  of  the  citizens,  the  maintenance  of 
good  order  and  quiet  in  the  community,  and 
the  preseryatlon  of  the  public  morals."  Van 
Hook  y.  City  of  Selma,  70  Ala.  361,  363,  45 
Am.  Rep.  85  (citing  Boston  Beer  Co.  y.  Massa- 
chusetts, 97  U.  S.  25,  24  L.  Ed.  989);  aty  of 
Westport  y.  Mulholland,  60  8.  W.  77,  78,  159 
Mo.  86,  53  L.  R.  A.  442;  People  y.  Phippin, 
37  N.  W.  888,  894,  70  Mich.  6;  Sweet  y.  Bal- 
lentine  (Ney.)  69  Pac.  995,  996. 

"Police  power"  is  defined  as  "the  func- 
tion of  that  branch  of  the  administratiye  ma- 
chinery of  goyernment  which  is  charged  with 
the  preseryatlon  of  public  order  and  tran- 
quility, the  promotion  of  the  public  health, 
safety,  and  morals,  and  the  preyention,  detec- 
tion, and  punishment  of  crime."  City  of  Se- 
attle y.  Clark.  69  Pac.  407,  410,  28  Wash.  717. 

The  term  "police  power  of  the  state"  is 
used  in  different  senses.  In  its  broadest  and 
most  unlimited  sense  it  embraces  all  those 
laws  or  regulations  which  are  for  the  well- 
being  or  goyernment  of  the  people,  while  In 
its  more  limited  sense  it  is  used  to  embrace 
the  power  of  preseryatlon  of  the  health  or 
safety  of  the  people  by  depriying  persons  of 
liberty,  or  to  destroy  priyate  property  in  the 
face  of  constitutional  limitations,  in  great  and 
pressing  emergencies,  to  preyent  the  spread 
of  contagious  diseases  or  other  great  calami- 
ties to  the  people  or  their  property.  Braun 
y.  City  of  Chicago,  110  111.  186,  194. 

Police  power  is  the  power  given  to  a  city 
or  municipal  corporation  to  control  and  regu- 
late such  things  as  affect  the  health,  safety, 
and  happiness  of  the  inhabitants  thereof,  and 
for  the  peace,  good  order,  regulation,  and 
cleanliness  thereof.  Salt  Lake  City  y.  Wag- 
ner, 2  Utah,  400,  403. 

The  police  power  of  the  state  is  the  pow- 
er which  enables  it  to  promote  the  health, 
comfort,  safety,  and  welfare  of  society.  Peo- 
ple y.  Lochner,  76  N.  Y.  Supp.  396,  399,  73 
App.  Diy.  120;  People  y.  Rosenberg,  22  N.  Y. 
Supp.  56,  58,  67  Hun,  52;  Ritchie  y.  People, 
40  N.  B.  454,  457,  155  111.  98,  29  L.  E.  A.  79, 


46  Am.  St  Rep.  315;  Booth  y.  People,  57  N. 
E.  798,  799,  186  111.  43.  60  L.  R.  A,  762,  78 
Am.  St  Rep.  229;  Town  of  Lake  View  y. 
Rose  Hill  Cemetery  Co.,  70  111.  191,  194,  22 
Am.  Rep.  71;  Rushtrat  y.  People,  57  N.  B. 
41,  45,  185  Ul.  133,  49  L.  R.  A.  181,  76  Am. 
St  Rep.  30. 

The  police  power  may  be  defined  In  gen- 
eral terms  as  comprehending  the  making  and 
enforcement  of  all  such  laws,  ordinances,  and 
regulations  as  pertain  to  the  comfort,  safety, 
health,  conyenience,  good  order  and  welfare 
of  the  public.  Wice  y.  Chicago  &  N.  W.  Ry. 
Co.,  61  N.  B.  1084,  1085,  193  111.  351,  56  L.  R. 
A.  268;  Electric  Imp.  Co.  y.  City  and  County 
of  San  Francisco  (U.  S.)  45  Fed.  593,  594,  13 
L.  R.  A.  131,  133;  Culver  y.  City  of  Streator, 
22  N.  B.  810,  130  111.  238,  6  U  R.  A.  270. 
This  definition  Is  broad  enough  to  coyer  the 
power  of  a  city  to  pass  necessary  police  ordi- 
nances. Wice  y.  Chicago  &  N.  W.  Ry.  Co., 
61  N.  B.  1084,  1085,  193  111.  351,  56  L.  R.  A. 
268. 

Chief  Justice  Shaw,  in  defining  the  police 
power  of  the  state,  said:  "All  property  in  this 
commonwealth  Is  •  •  •  held  subject  to 
those  general  regulations  which  are  neces^ 
sary  to  the  common  good  and  general  wel- 
fare. Rights  of  property,  like  all  other  social 
and  conyentional  rights,  are  subject  to  such 
reasonable  limitations  in  their  enjoyment  as 
shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regulations, 
established  by  law,  as  the  Legislature,  under 
the  goyeming  and  controlling  power  vested 
in  them  by  the  Constitution,  may  think  nec- 
essary and  expedient"  Parker  y.  Otis,  62 
Pac.  671,  573,  180  Cal.  822,  92  Am.  St  Rep. 
56  (quoting  Commonwealth  y.  Tewksbury,  52 
Mass.  [11  Mete]  55). 

It  is  generally  admitted  that  matters 
and  subjects  which  affect  the  general  welfare 
and  public  interests  are  within  the  supervi- 
sion of  the  police  power  of  the  state.  Wa- 
ters-Pierce Oil  Co.  y.  State,  44  S.  W.  936,  940, 
19  Tex.  Civ.  App.  1. 

Everything  hurtful  to  the  public  interest 
is  subject  to  the  police  power  of  the  state, 
and  may  be  brought  within  its  restraining  or 
prohibitory  influence.  Cole  y.  Hall,  103  111. 
31. 

In  the  exercise  of  Its  police  power  the 
state  is  not  confined  to  matters  relating  strict- 
ly to  the  public  health,  morals,  and  peace, 
but  there  may  be  interference  whenever  the 
business  interests  demand  it  State  v.  Wag- 
ener,  80  N.  W.  633,  635,  77  Minn.  483,  46  L. 
R.  A.  442,  77  Am.  St  Rep.  681. 

••The  police  power  is  universally  con- 
ceded to  Include  everything  essential  to  the 
public  safety,  health,  and  morals,  and  to 
Justify  the  destruction  or  abatement,  by  sum- 
mary proceedings,  of  whatever  may  be  re^ 
garded  as  a  public  nuisance.    Under  this  pow- 
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er  it  has  been  held  that  the  state  may  order 
the  destruction  of  a  house  falling  to  decay 
or  otherwise  endangering  the  lives  of  pass- 
ers-by, the  demolition  of  such  as  are  in  the 
path  of  a  conflagration,  the  slaughter  of  dis- 
eased cattle,  the  destruction  of  decaying  or 
unwholesome  food,  the  prohibition  of  wood- 
en buildings  in  cities,  the  regulation  of  rail- 
ways and  burial  grounds,  the  restriction  of 
objectionable  trades  to  certain  localities,  the 
compulsory  vaccination  of  children,  the  con- 
finement of  the  insane,  the  restraint  of  beg- 
gars and  habitual  drunkards,  the  suppression 
of  obscene  publications,  and  the  prohibition 
of  gambling  houses  and  places  where  intoxi- 
cating liquors  are  sold.  There  is  no  civilized 
country  that  does  not  enforce  such  laws. 
Osborn  v.  Charlevoix  Circuit  Judge,  72  N. 
W.  982,  985.  114  Mich.  655;  Jew  Ho  v.  Wil- 
liamson (U.  S.)  103  Fed.  10,  20;  In  re  Race 
Horse  (U.  S.)  70  Fed.  598,  609;  Grossman  y. 
Camines,  79  N.  T.  Supp.  900,  903,  79  App. 
Div.  15.  Such,  also,  are  laws  to  prohibit  the 
use  of  warehouses  for  the  storage  of  gun- 
powder near  a  habitation  or  highway,  to  re- 
strain the  height  to  which  wooden  buildings 
may  be  erected  in  populous  neighborhoods, 
and  require  them  to  be  covered  with  slate  or 
other  incombustible  material,  to  prohibit 
buildings  from  being  used  for  hospitals  for 
contagious  diseases,  or  for  the  carrying  on 
of  noxious  or  offensive  trades.  It  includes 
the  right  to  establish  lines  in  a  harbor  be- 
yond which  no  wharf  shall  be  extended  or 
maintained,  and  to  declare  that  any  wharf 
extended  or  built  beyond  such  lines  is  a  pub- 
lic nuisance.  Commonwealth  v.  Alger,  61 
Mass.  (7  Cush.)  53,  85. 

To  the  police  power  may  be  referred 
the  authority  of  the  state  to  create  educa- 
tional and  charitable  institutions,  and  pro- 
vide for  the  establishment,  maintenance,  and 
control  of  public  highways,  turnpike  roads, 
canals,  wharfs,  ferries,  and  telegraph  lines, 
and  the  draining  of  swamps.  New  Orleans 
Gaslight  Co.  V.  Louisiana  Light  &  Heat  Pro- 
ducing &  Mfg.  Co.,  6  Sup.  Ct  252,  258,  115 
U.  S.  650,  29  L.  Ed.  516. 

The  authorities  generally  afllrm  that 
the  power  to  tax,. in  a  strict  and  proper  sense, 
for  the  purpose  of  creating  revenue,  is  not 
included  within  the  police  power  of  the 
state,  though  in  the  exercise  of  the  latter 
power  a  municipality  may  incidentally  cre- 
ator a  revenue,  and  thereby  benefit  the  pub- 
lic treasury.  City  of  Terre  Haute  v.  Ker- 
sey, 64  N.  B.  469,  471,  159  Ind.  300,  95  Am. 
St  Rep.  208. 

Same— ResrnlAtiom  of  business* 

Municipal  {luthorities  have  exercised  this 
power,  eo  nomine,  for  time  out  of  mind,  by 
making  regulations  to  preserve  order,  to 
promote  freedom  of  communication,  and  to 
facilitate  the  transaction  of  business  in 
crowded  communities.    Village  of  Carthage 


V.  Frederick,  25  N.  E.  480,  481,  122  N.  T. 
268,  10  U  R.  A.  178,  19  Am.  St.  Rep.  490. 

In  the  exercise  of  the  police  powers  it 
has  been  customary  in  England  from  time 
Immemorial,  and  in  this  country  from  its 
first  colonization,  to  regulate  ferries,  com- 
ipon  carriers,  hackmen,  bakers,  millers,  etc., 
and  in  so  doing  to  fix  a  maximum  charge 
to  be  made  for  services  rendered,  accom- 
modations furnished,  and  articles  sold.  To 
this  day  statutes  are  to  be  found  in  many 
of  the  states  on  some  or  all  of  these  sub- 
jects, and  we  think  it  has  never  yet  been 
successfully  contended  that  such  legislation 
came  within  any  of  the  constitutional  provi- 
sions against  Interference  with  private  prop- 
erty. Munn  y.  Ulinois,  94  U.  &  113,  125, 
24  L.  Ed.  77. 

The  state  in  the  exercise  of  its  police 
power  is,  as  a  general  proposition,  authorized 
to  subject  all  occupations  to  a  reasonable 
regulation,  when  such  regulation  is  required 
for  the  protection  of  public  interests  or  for 
the  public  welfare.  Marmet  v.  State,  12  N. 
B.  463,  468,  45  Ohio  St  63. 

"The  general  nature  of  the  police  power 
of  the  state  is  nowhere  more  forcibly  stated 
than  in  the  eloquent  words  of  Mr.  Justice 
Field.  He  says  it  is  undoubtedly  true  ttiat 
It  is  the  right  of  every  citizen  of  the  United 
States  to  pursue  any  lawful  trade  or  busi- 
ness, under  such  restrictions  as  are  imposed 
upon  all  persons  of  the  same  age,  sex,  and 
condition.  But  the  possession  and  enjoy- 
ment of  all  rights  are  subject  to  such  rea- 
sonable conditions  as  may  be  deemed,  by 
the  governing  authority  of  the  country,  es- 
sential to  the  safety,  health,  peace,  good  or- 
der, and  morals  of  the  community."  Lans- 
burg  V.  District  of  Columbia,  11  App.  D.  C. 
512-521  (quoting  Crowley  v.  Cristensen,  137 
U.  S.  89,  11  Sup.  Ct  13,  84  L.  Ed.  620). 

The  rule  seems  to  be  well  settled  that 
when  one  devotes  his  property  to  a  use  or 
carries  on  a  business  in  which  the  public 
has  an  interest,  he  holds  the  property  and 
carries  on  the  business  subject  to  the  police 
power  of  the  state  to  regulate  or  control 
its  use,  so  as  to  protect  and  preserve  the 
public  health,  the  public  morals,  and  the 
general  safety  and  welfare  of  the  public. 
Bertholf  v.  O'Reilly,  74  N.  Y.  515,  30  Am. 
Rep.  323;  State  v.  Wagener,  80  N.  W.  633, 
635.  77  Minn.  483.  46  L.  R.  A.  442,  77  Am. 
St  Rep.  681.  **The  rule  is  that,  where  one 
devotes  his  property  to  a  use  in  which  the 
public  has  an  interest  he  must  submit  to 
be  controlled  by  the  public,  for  the  com- 
mon good,  to  the  extent  of  the  interest  he 
has  thus  created."  City  of  Geneva  v.  Gen- 
eva Telephone  Co.,  62  N.  Y.  Supp.  172,  175, 
30  Misc.  Rep.  236  (quoting  People  v.  King. 
110  N.  Y.  423,  18  N.  B.  245,  1  L.  R.  A.  293, 
6  Am.  St  Rep.  389). 
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The  police  power  Is  one  of  wide  scope, 
whose  limits  are  susceptible  of  do  precise 
definition.  The  protection  of  the  citizen 
from  fraud  and  imposition  eyldently  falls 
within  the  Just  limits  of  the  police  power, 
and  Includes  resrulatlons  as  to  sales  of  pat- 
ent rights.  Reeves  y.  Coming  (U.  S.)  61  Fed. 
774,  785. 

Groiinds  of  powev. 

The  police  power  In  a  state  Is  coexten- 
sive with  self-protection,  and  Is  not  inaptly 
termed  the  "law  of  overruling  necessity." 
Town  of  Lakevlew  v.  Rose  Hill  Cemetery 
Co.,  70  111.  191,  194,  22  Am.  Rep.  71. 

The  court,  in  the  case  of  Muno  ▼.  State 
of  Illinois,  94  U.  S.  113,  124.  24  L.  Ed.  77. 
speaking  of  the  police  power,  says:  "But 
it  does  authorize  the  establishment  of  laws 
requiring  each  citizen  to  so  conduct  him- 
self, and  so  use  his  own  property,  as  not 
unnecessarily  to  injure  another's.*'  This  is 
the  very  essence  of  government,  and  has 
found  expression  In  the  maxim,  "Sic  utere 
tuc  ut  alienum  non  Isedas."  Waters-Pierce 
Oil  Co.  v.  State,  44  S.  W.  936,  940,  19  Tex. 
Civ.  App.  1;  Hannibal  &  St  J.  R.  Co.  ▼. 
Husen,  95  U.  S.  465,  470,  24  L.  Ed.  527; 
Logan  V.  State,  5  Tex.  App.  306,  314;  Thorpe 
V.  Rutland  A  B.  R.  Co.,  27  Vt.  (1  Williams) 
140,  149,  62  Am.  Dec.  625.  In  its  relations 
with  the  enjoyment  of  property  It  is  based 
upon  the  settled  principle  "growing,"  as  was 
said  by  Chief  Justice  Shaw,  "out  of  the  na- 
ture of  well-ordered  civil  society,  that  every 
holder  of  property,  however  absolute  may 
be  his  title,  holds  it  under  the  implied  lia- 
bility that  his  use  of  It  shall  not  be  injurious 
to  the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  prop- 
erty, nor  Injurious  to  the  rights  of  the  com- 
munity." River  Rendering  Co.  v.  Behr,  7 
Mo.  App.  845,  853. 

The  police  power  of  the  state  rests  in 
the  common-law  maxim,  "Sic  utere  tuo  ut 
alienum  non  Isedas."  According  to  this 
maxim,  every  one  must  so  use  his  own  prop- 
erty as  not  to  injure  the  rights  of  others, 
but  subject  to  this  qualification,  he  has  the 
right  to  exercise  complete  control  over  bis 
own  land.  Karasek  v.  Peier,  61  Pac.  33,  35, 
22  Wash.  419,  50  L.  R.  A.  345. 

It  may  also  be  admitted  that  the  police 
power  of  a  state  Justifies  the  adoption  of 
precautionary  measures  against  social  evils. 
Under  it  a  state  may  legislate  to  prevent 
the  spread  of  crime  or  pauperism  or  disturb- 
ance of  the  peace.  It  may  exclude  from  its 
limits  convicts,  paupers,  idiots,  and  lunatics, 
and  persons  likely  to  become  a  public  charge, 
as  well  as  persons  afllicted  by  contagious 
or  infectious  diseases;  a  right  founded,  as 
Intimated  in  Re  Passenger  Cases,  48  U.  S. 
(7  How.)  283,  12  L.  Ed.  702,  by  Mr.  Justice 
Greer,   In  the   sacred  law   of  self-defense. 


Vide  8  Sawy.  283.  The  same  principle,  It 
may  also  be  conceded,  would  Justify  the  ex- 
clusion of  property  dangerous  to  the  prop- 
erty of  citizens  of  the  state;  for  example, 
animals  having  contagious  or  infectious  dis- 
eases. All  these  exertions  of  power  are  in 
immediate  connection  with  the  protection  of 
persons  and  property  against  noxious  acts 
of  other  persons,  or  such  a  use  of  property 
as  is  injurious  to  the  property  of  others. 
They  are  self -defensive.  Hannibal  &  St  J. 
R.  Co.  V.  Husen,  95  U.  S.  465,  470,  24  L. 
Ed.  527. 

Ii«slalAtiTe  QV  Judicial  question. 

By  the  general  police  power  of  a  state 
persons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens  In  order  to 
secure  the  general  comfort,  health,  and  pros- 
perity of  the  state,  of  the  perfect  right  of 
the  Legislature  to  do  which  no  question  ever 
was,  and  upon  acknowledged  principles  never 
can  be,  made,  so  far  as  natural  persons  are 
concerned.  Arkansas  v.  Kansas  &  T.  Coal 
Co.  (U.  S.)  96  Fed.  353,  361  (citing  Hannibal 
&  St.  J.  R.  Co.  V.  Husen,  95  U.  S.  470,  24  U 
Ed.  527);  Thorpe  v.  Rutland  St  B.  R.  Co.,  27 
Vt  (1  Williams)  149,  62  Am.  Dec.  625;  Mar- 
met  V.  State,  12  N.  B.  468,  468.  45  Ohio  St 
63,  Woodward  v.  Frultvale  Sanitary  Dist,  84 
Pac.  239.  242,  99  Cal.  554. 

According  to  the  maxim,  '*Slc  utere  tuo 
ut  alienum  non  leedas,"  which  being  of  uni- 
versal application,  it  must  of  course  be  with- 
in the  range  of  legislative  action  to  define 
the  mode  and  manner  in  which  every  one 
may  so  use  his  own  as  not  to  injure  others. 
Thorpe  v.  Rutland  &  B.  R.  Co.,  27  Vt.  il 
Williams)  140,  149,  62  Am.  Dec.  625;  Logan 
V.  State,  5  Tex.  App.  806,  314;  Hannibal  & 
St.  J.  R.  Co.  V.  Husen,  95  U.  S.  465.  470,  24 
L.  Ed.  527. 

it  belongs  to  the  legislative  branch  of 
the  government  to  exert  what  Is  known  as 
the  "police  power  of  the  state,"  and  to  de- 
termine primarily  what  measures  are  ap- 
propriate or  needful  for  the  protection  of 
the  public  morals  or  safety.  Missouri  Pac. 
R.  Co.  V.  Finley,  16  Pac.  951,  954,  38  Kan. 
5.o0. 

Police  power  can  only  be  exercised  by 
leirfslativo  enactment,  and  it  rests  solely 
within  legislative*  discretion  to  determine 
when  the  public  welfare  or  safety  requires 
its  exercise.  Courts  are  authorized  to  in- 
terfere and  declare  a  statute  unconstitutional 
only  when  it  conflicts  with  the  Constitution. 
With  the  wisdom,  policy,  or  necessity  of  such 
an  enactment  they  have  nothing  to  do.  But 
while  such  are  the  legislative  functions,  there 
must  always  be  a  reason  for  the  exercise  of 
the  power,  and  rights  granted  by  federal  and 
state  Constitutions  cannot  be  violated  by  the 
mere  declaration  that  an  occupation  or  any 
particular  act  is  injurious  to  public  welfare. 
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City  of  Geneva  v.  Geneva  Telephone  Co.,  62 
N.  Y.  Supp.  172,  175,  30  Misc.  Rep.  236. 
See,  also,  State  v.  Scblenker,  84  N.  W.  698, 
699,  112  Iowa,  642,  51  L.  R.  A.  347,  84  Am. 
St  Rep.  360. 

A  large  discretion  is  necessarily  vested 
In  the  Legislature  to  determine  not  only 
what  the  public  interests  require,  but  what 
measures  are  necessary  for  the  protection 
of  such  interests.  Barbier  v.  Connolly,  5 
Sup.  Ct  357,  359,  113  U.  S.  27,  28  L.  Ed.  923; 
Kidd  V.  Pearson,  9  Sup.  Ct  6,  10,  128  U.  8. 
1,  32  L.  Ed.  346;  Grossman  v.  Caminez,  79 
N.  Y.  Supp.  900,  903,  79  App.  Div.  15;  State 
V.  Wagoner,  80  N.  W.  633,  635,  77  Minn. 
483,  46  L.  R.  A.  442,  77  Am.  St.  Rep.  681; 
Jew  Ho  V.  Williamson  (U.  S.)  103  Fed.  10, 
20.  Theh:  determination  is  not  final,  but  is 
subject  to  supervision  by  the  courts.  They 
may  not  under  the  guise  of  protecting  the 
public,  arbitrarily  Interfere  with  private  busi- 
ness, or  impose  any  unusual  and  unnecessary 
restrictions  upon  lawful  occupations,  and 
whether  they  have  done  so  in  a  particular 
case  is  a  judicial  question.  Jew  Ho  t.  Wil- 
liamson (U.  S.)  103  Fed.  10,  20. 

It  is  for  the  Legislature  to  determine 
when  an  exigency  exists  for  the  exercise  of 
the  police  power,  but  what  are  the  subjects 
of  its  exercise  is  clearly  a  judicial  question. 
Ruhstrat  v.  People,  57  N.  E.  41,  45,  185  IlL 
133,  49  L.  R.  A.  181,  76  Am.  St  Rep.  30. 

The  line  between  a  valid  exercise  of  the 
police  power  and  the  Invasion  of  private 
rights  is  clearly  drawn  by  Judge  Earl  in 
his  opinion  in  Re  Jacobs,  98  N.  Y.  98,  110, 
50  Am.  Rep.  636.  He  says:  "Generally  It  Is 
for  the  Legislature  to  determine  what  laws 
and  regulations  are  needed  to  protect  the 
public  health  and  secure  the  public  comfort 
and  safety,  and  while  Its  measures  are  cal- 
culated. Intended,  convenient  and  appropri- 
ate to  accomplish  these  ends,  the  exercise  of 
Its  discretion  Is  not  subject  to  review  by 
the  courts.  But  they  must  have  some  rela- 
tion to  these  ends.  Under  the  mere  guise 
of  police  regulations,  personal  rights  and 
private  property  cannot  be  arbitrarily  in- 
vaded, and  the  determination  of  the  Legis- 
lature is  not  final  or  conclusive.  If  it  passes 
an  act  ostensibly  for  the  public  health,  and 
thereby  destroys  or  takes  away  the  property 
of  a  citizen  or  interferes  with  his  personal 
liberty,  then  It  Is  for  the  courts  to  scrutinize 
the  act,  and  see  whether  it  really  relates  to 
and  is  convenient  and  appropriate  to  promote 
the  public  health."  People  v.  Lochner,  76 
N.  Y.  Supp.  396,  399,  73  App.  Dlv.  120. 

The  police  power  of  a  state  embraces 
all  regulations  afTectlng  the  health,  good  or- 
der, morals,  peace,  and  safety  of  society; 
and,  when  such  regulations  are  not  in  con- 
flict with  any  constitutional  prohibition  or 
fundamental  principle,  they  cannot  be  as- 
sailed in  a  judicial  tribunal.    Electric  Imp. 


Co.  V.  City  &  County  of  San  Francisco  (XJ. 
S.)  45  Fed.  593,  594,  13  L.  R.  A.  131,  133; 
People  V.  King,  18  N.  E.  245,  246,  110  N.  Y. 
418,  1  L.  R.  A.  293,  6  Am.  St.  Rep.  389;  City 
of  Geneva  v.  Geneva  Tel.  Co.,  62  N.  Y.  Supp. 
172,  175,  80  Misc.  Rep.  236. 

Limitations  on  power. 

The  police  power  is  commensurate  with 
the  sovereignty  of  the  state,  and  of  necessity 
is  despotic,  and  individual  rights  of  property 
beyond  express  constitutional  restraint  must 
yield  to  Its  force.  Rouse  y.  Youard,  41  Pac. 
426,  430,  1  Kan.  App.  270. 

''It  was  remarked  by  Judge  Gray  in 
People  V.  Ewer,  36  N.  B.  4,  141  N.  Y.  129, 
132,  25  L.  R.  A.  794,  38  Am.  St.  Rep.  788, 
that  It  Is  difilcult.  If  not  impossible,  to  define 
the  'police  power'  of  a  states  or,  under  re- 
cent Judicial  decisions,  to  say  where  the  con- 
stitutional boundaries  limiting  its  exercise 
are  to  be  fixed."  It  is  very  broad  and  far- 
reaching,  but  it  is  not  without  its  limita- 
tions. People  V.  Lochner,  76  N.  Y.  Supp.  396^ 
399,  73  App.  Div.  120. 

The  term  "police  power"  means  simply 
the  power  to  Impose  such  restrictions  upon 
private  rights  as  are  practically  necessary 
for  the  general  welfare  of  all.  It  must  be 
confined  to  such  restrictions  and  burdens  as 
are  necessary  to  promote  the  public  welfare 
or  to  prevent  the  Infliction  of  public  injury. 
State  V.  Wagener,  80  N.  W.  633,  635,  77 
Minn.  483,  46  L.  R.  A.  442,  77  Am.  St  Rep. 
681.  See,  also,  Rippe  v.  Becker,  57  N.  W. 
331,  333,  66  Minn.  100,  22  L.  R.  A.  857. 

To  justify  the  state,  In  Interposing  Its 
authority  In  behalf  of  the  public,  it  must  ap- 
pear: First,  that  the  Interests  of  the  pub- 
lic generally,  as  distinguished  from  those  of 
a  particular  class,  require  such  Interference; 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the 
purpose,  and  not  unduly  oppressive  upon  In- 
dividuals. The  Legislature  may  not,  under 
the  guise  of  protecting  the  public  interests, 
arbitrarily  Interfere  with  private  business, 
nor  impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations.    Grossman  v. 

I  Caminez,  79  N.  Y.  Supp.  900,  903,  79  App. 
Div.  15  (citing  Lawton  v.  Steele,  152  U.  S. 

1 133,  136,  137,  14  Sup.  Ct  499,  38  L.  Ed.  385; 
Colon  V.  Lisk,  153  N.  Y.  188,  197,  47  N.  B. 
302,  60  Am.  St.  Rep.  609,  and  authorities 
there  cited);  In  re  Race  Horse  (U.  8.)  70 
Fed.  598,  609. 

This  power  to  restrain  an  individual  of 
some  measure  of  his  liberty  of  action  and 
of  his  property  goes  no  further  than  to  aa- 
thorlze  the  enactment,  of  laws  necessary  to 
reasonable  protection  of  the  safety  and  wel- 
fare of  the  general  community,  and  not  de- 
priving the  individual  of  liberty  in  the  con- 
stitutional sense.     State  t.  Kreutzberg,   90 
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N.  W.  1098,  1101.  114  Wl3.  530,  58  L,  B.  A. 
748,  01  Am.  St  Rep.  934. 

A  law  enacted  in  the  exercise  of  the  po- 
lice power  must  in  fact  be  a  police  law.  If 
it  be  a  law  for  the  protection  of  health,  it 
must  be  a  health  law,  having  some  relation 
to  public  health.  If  it  Is  apparent  on  the 
face  of  the  act  that  its  provisions,  from  their 
very  nature,  cannot  and  will  not  conduce  to 
any  legitimate  police  purpose,  it  is  the  right 
as  well  as  the  duty  of  the  court  to  pronounce 
it  invalid  as  in  excess  of  legislative  power, 
and  as  an  arbitrary  and  unwarranted  inters 
ference  with  the  rights  of  the  citizen  to  pur- 
sue any  lawful  occupation.  State  r.  Donald- 
son, 42  N.  W.  781,  783,  41  Minn.  74. 

When  the  validity  of  a  state  law  mak- 
ing regulations  of  commerce  is  drawn  into 
question  in  a  Judicial  tribunal,  the  authority 
to  pass  it  cannot  be  made  to  depend  upon 
the  motives  that  may  be  supposed  to  have  in- 
fluenced the  Legislature,  nor  can  the  court 
inquire  whether  it  was  intended  to  guard 
the  citizens  of  the  state  from  pestilence  or 
disease,  or  to  make  regulations  of  commerce 
for  the  interest  and  convenience  of  trade. 
And  it  is  a  question  of  power.  In  all  matters 
of  government,  and  especially  in  police,  a 
wide  discretion  is  necessary.  It  is  not  sus- 
ceptible of  an  exact  limitation,  but  must  be 
exercised  under  the  changing  exigencies  of 
society.  In  the  progress  of  population,  of 
wealth,  and  civilization,  new  and  vicious  in- 
-dolgences  spring  up  which  require  restraint, 
which  can  only  be  imposed  by  the  legislative 
power.  When  this  power  shall  be  exerted, 
liow  far  it  shall  be  carried,  and  where  it 
shall  cease,  must  mainly  depend  upon  the 
evil  to  be  remedied.  Under  the  pretense  of 
a  police  regulation  the  state  cannot  counter- 
act the  commercial  power  of  Congress,  and 
yet,  to  guard  the  health,  morals,  and  safety 
of  the  community,  the  laws  of  the  state  may 
prohibit  an  importer  from  landing  his  goods, 
and  may  sometimes  authorize  their  destruc- 
tion. But  this  exception  to  the  operation  of 
the  general  commercial  law  is  limited  to  the 
existing  exigency.  Still  it  is  clear  that  the 
law  of  the  state  is  not  rendered  unconstitu- 
tional by  a  reduction  of  transportation,  and 
especially  is  this  not  the  case  when  the  state 
regulation  has  a  salutary  tendency  on  so- 
ciety and  is  founded  on  the  highest  moral 
considerations.  The  police  power  of  the  state 
and  the  commercial  power  of  Congress  must 
stand  together.  Neither  of  them  can  be  so 
exercised  as  to  materially  affect  the  other. 
In  re  License  Cases,  46  U.  S.  (5  How.)  504, 
583,  592,  12  L.  Ed.  256. 

The  exercise  of  the  police  power  is  sub- 
ject to  constitutional  limitations.  It  is  es- 
sential that  police  regulations  have  refer- 
ence to  the  comfort,  safety,  and  welfare  of 
society,  and,  when  applied  to  a  corporation, 
•the  regulation  must  not  be  in  conflict  with 


any  of  the  provisions  of  its  charter  under 
the  pretense  of  police  regulations,  and  cor- 
porations cannot  be  divested  of  any  of  their 
essential  rights  and  privileges  conferred  by 
its  charter.  Town  of  Lakeview  v.  Rose  Hill 
Cemetery  Co.,  70  111.  191,  194.  22  Am.  Rep. 
71. 

Deflnltions  of  the  **police  power"  must, 
however,  be  taken  subject  to  the  condition 
that  the  state  cannot,  in  its  exercise  for  any 
purpose  whatever,  encroach  on  the  powers 
of  the  general  government,  or  rights  granted 
or  secured  by  the  supreme  law  of  the  land. 
New  Orleans  Gaslight  Co.  v.  Louisiana  Light 
ft  Heat  Producing  ft  Mfg.  Co.,  6  Sup.  Ct 
252,  258^  115  U.  S.  650.  29  L.  Ed.  516. 

"Police  power"  may  be  said  to  be  a  .right 
of  the  state  to  prescribe  regulations  for  the 
good  order,  peace,  health,  protection,  comfort, 
convenience,  and  morals  of  the  community, 
which  do  not  encroach  on  a  like  power  vested 
in  Congress  by  the  federal  Constitution,  or 
which  do  not  violate  any  of  the  provisions  of 
the  organic  law.  Champer  v.  City  of  Green- 
castle,  35  N.  B.  14,  18,  138  Ind.  339,  24  L.  R. 
A.  768,  46  Am.  St  Rep.  390;  New  Orleans 
Gaslight  Co.  V.  Hart,  4  South.  215,  216,  40 
La.  Ann.  474.  8  Am.  St.  Rep.  544;  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  8.  347, 
359,  7  Sup.  Ct  1126,  30  L.  Ed.  1187. 

Same—Gonstltiitional  provlsioiis* 

Due  process  of  law  as  applicable  to»  see 
"Due  Process  of  Law." 

All  authorities  agree  that  the  Constitu- 
tion presupposes  the  existence  of  police  pow- 
er, and  is  to  be  construed  with  reference  to 
that  fact  Village  of  Carthage  v.  Frederick, 
25  N.  E.  480,  481,  122  N.  Y.  268,  10  L.  R.  A. 
178,  19  Am.  St  Rep.  490. 

The  police  power  is  necessarily  fettered 
by  the  express  and  peremptory  prohibition 
against  a  deprivation  of  property  without 
due  process  of  law,  and  the  taking  of  prop- 
erty for  public  use  without  compensation. 
In  People  v.  Geillson.  109  N.  Y.  400,  17  N. 
E.  343,  4  Am.  St  Rep.  465,  it  is  said  the 
police  power  has  never  yet  been  fully  de- 
scribed, nor  its  extent  limited,  further,  at 
least  than  this:  It  is  not  above  the  Con- 
stitution, but  is  bounded  by  its  provisions, 
and,  if  any  franchise  or  liberty  is  expressly 
protected  by  any  constitutional  provision,  it 
cannot  be  destroyed  by  any  valid  exercise  by 
the  Legislature  or  the  executive  of  the  po- 
lice power.  Health  Dept  of  New  York  City 
▼.  Trinity  Church.  17  N.  Y.  Supp.  510,  513. 

The  state  cannot  by  arbitrarily  assum- 
ing a  commodity  is  injurious  to  the  health 
or  comfort  of  the  people,  impair  individual 
rights  guarantied  by  the  Constitution.  The 
police  power,  like  every  other  power,  is  sub- 
ject to  the  Constitution,  and  cannot  be  used 
as  a  cloak  under  which  to  disregard  con* 
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stitutional  rights  or  restrictions.  State  r. 
Schlenker.  84  N.  W.  698,  6©9.  112  Iowa,  642, 
51  L.  R.  A.  347.  84  Am.  St  Rep.  860. 

The  constitutional  guaranties  for  tbe  se- 
curity of  private  rights  have  never  been  un- 
derstood as  interfering  with  the  power  of  the 
state  to  pass  such  laws  as  may  be  necessary 
to  protect  the  health  and  provide  for  the 
syifety  and  good  order  of  society.  Deems  v. 
Olty  of  Baltimore,  30  Atl.  648,  650,  80  Md. 
1G4,  26  L.  R.  A.  641,  45  Am.  St.  Rep.  339. 

The  fourteenth  amendment  to  the  fed- 
oral  Constitution  does  not  limit  tbe  subjects 
in  relation  to  which  the  police  power  may 
be  exercised  for  the  protection  of  its  citi- 
zens. Minneapolis  &  St  L.  Ry.  Co.  v.  Beck- 
witlr,  129  U.  S.  29,  9  Sup.  Ct  207,  209,  32  L. 
Ed.  585;  Cantini  v.  Tillman  (U.  S.)  64  Fed. 
969,  974. 

The  police  power  reaches  all  persons  and 
things  within  the  state,  and  it  may  be  right- 
fully exercised  by  a  state  over  them,  unless 
the  power  is  denied  by  constitutional  limita- 
tion, or  an  act  of  Congress,  or  a  treaty  made 
pursuant  to  the  Constitution.  Reeves  ▼. 
Coming  (U.  S.)  61  Fed.  774,  785. 

In  determining  whether  an  exercise  of 
the  police  power  is  warranted  by  the  Con- 
stitution, the  rule  is  to  look  to  the  restric- 
tions and  limitations  imposed  on  the  Legis- 
lature by  the  Constitution,  and  not  to  express 
grants  bf  legislative  power.  Logan  y.  State, 
5  Tex.  App.  806,  314. 

If  the  act  and  the  Constitution  can  be 
construed*  so  as  to  enable  both  to  stand  and 
each  can  be  given  a  proper  and  legitimate 
work  to  perform  it  is  the  duty  of  the  court 
to  adopt  such  construction.  People  v.  Rosen- 
berg, 34  N.  E.  285,  286,  138  N.  Y.  415. 

PnUio  health. 

It  was  held  In  People  v.  Warden  of  City 
Prison,  144  N.  Y.  529,  536,  39  N.  E.  686,  27 
L.  R.  A.  718,  that:  **The  restraint  of  per- 
sonal action  is  Justified  when  it  manifestly 
tends  to  the  protection  of  the  health  and 
comfort  of  the  community,  and  no  constitu- 
tional guaranty  is  then  violated."  In  Health 
Department  of  the  City  of  New  York  v.  Rec- 
tor of  Trinity  Church,  39  N.  B.  833,  145  N. 
Y.  32,  45  Am.  St  Rep.  579,  the  court  laid 
down  the  rule  that  the  Legislature,  in  the 
exercise  of  Its  power  to  conserve  the  public 
health,  safety,  and  welfare,  may  direct  that 
certain  Improvements  or  alterations  shall  be 
made  In  tenement  houses  at  the  owners'  ex- 
pense, and  that  suitable  appliances  be  sup- 
plied to  receive  and  distribute  a  supply  of 
water  for  domestic  use.  Judge  Peckham,  in 
discussing  the  constitutionality  of  the  act, 
says:  "Laws  and  regulations  of  a  police 
nature,  though  they  may  disturb  the  enjoy- 
ment of  individual  rights,  are  not  uncon- 
stitutional though  no  provision  Is  made  for 


such  disturbances.  They  do  not  appropriate 
private  property  for  public  use,  but  simply 
regulate  Its  use  and  enjoyment  by  the  own- 
er." Under  the  police  power,  persons  and 
property  are  subject  to  all  kinds  of  restraints 
and  burdens  In  order  to  secure  the  general 
comfort  and  health  of  the  public  Thus  it 
has  been  held  that  the  Legislature  might  pro- 
hibit railroads  from  permitting  or  requiring 
workmen  who  have  worked  24  hours  from 
going  on  duty  again  until  they  have  bad  8 
hours*  rest;  that  10  hours'  work  out  of  12 
consecutive  hours  shall  constitute  a  day's 
labor;  that  every  locomotive  engineer  may 
pass  an  examination  as  to  his  competency, 
character,  and  habits;  and  that  no  railroad 
company  shall  permit  any  locomotive  engi- 
neer from  running  a  locomotive  more  than 
10  consecutive  hours  In  any  day.  It  limits 
the  hours  of  labor,  except  in  emergencies,  to 
8  hours  In  each  day.  In  Tied.  Llm.  Police 
Power,  181,  the  author  says:  "If  the  law 
did  not  interfere,  the  feverish,  intense  desire 
to  acquire  wealth,  inciting  a  relentless  ri- 
valry and  competition,  would  ultimately  pre- 
vent, not  only  the  wage-earner,  but  likewise 
the  capitalists  and  employers  themselves, 
from  yielding  to  the  warnings  of  nature,  and 
obeying  the  Instinct  of  self-preservation  by 
resting  periodically  from  labor."  People  v. 
Lochner,  76  N.  Y.  Supp.  396,  399,  73  App.  Div. 
120. 

Danger  to  public  health  has  always  been 
regarded  as  a  sufficient  ground  for  tbe  exer- 
cise of  police  power  In  restraint  of  a  person's 
liberty.  The  General  Assembly  may.  In  the 
exercise  of  the  police  power,  confer  upon 
the  municipal  corporations  of  the  state  au- 
thority to  make  and  enforce  ordinances  re- 
quiring all  persons  who  may  be  within  the 
limits  of  such  corporations  to  submit  to 
vaccination  whenever  an  epidemic  of  small- 
pox is  existing  or  may  be  reasonably  appre- 
hended. Morris  v.  City  of  Columbus,  30  S. 
E  850,  852,  102  Qa.  792.  42  L.  R.  A.  175,  66 
Am.  St  Rep.  243. 

The  purpose  of  quarantine  regulations, 
in  case  of  the  existence  of  a  contagious  or 
an  Infectious  disease,  is  to  limit  the  spread 
of  such  disease  to  the  fewest  possible  num- 
ber of  persons,  by  isolating  the  persons  al- 
ready affected  or  exposed  from  communica- 
tion with  all  others,  so  far  as  possible.  Jew 
Ho  V.  Williamson  (U.  S.)  103  Fed.  10,  20. 

Under  the  police  power  It  Is  competent 
for  the  Legislature  to  regulate  the  practice 
of  medicine,  and  to  prescribe  the  qualifica- 
tions necessary  for  a  person  to  possess  in 
order  to  engage  in  the  practice  of  medicine 
and  surgery.  People  v.  Phippln,  37  N.  W. 
888,  894,  70  Mich.  6;  State  v.  Currens,  87 
N.  W.  561.  562,  111  Wis.  431,  56  L.  R.  A.  252; 
Logan  V.  State.  5  Tex.  App.  306,  314. 

It  is  within  the  police  power  of  the  state 
to   prohibit   the   sale   of    adulterated   milk. 
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though  there  be  do  fraud  or  deceit  In  the 
•ale,  and  the  adulteration  in  certain  cases 
he  harmless.  State  y.  Scblenkcr,  84  N.  W. 
098,  699.  112  Iowa,  G42,  51  L.  R.  A.  347,  84 
Am.  St  Rep.  360. 

Act  March  31.  1891,  St.  1891,  p.  223. 
authorizing  the  creation  of  sanitary  districts 
throughout  the  state,  and  empowering  such 
districts  to  issue  bonds  for  the  construction 
of  sewers  and  drains,  is  within  the  police 
power.  Woodward  v.  Fruitvale  Sanitary 
Dist.  34  Pac.  239,  242,  99  Oal.  564. 

The  municipal  authorities  have  the  right 
to  prescribe  the  terms  upon  which  its  streets 
may  be  used  for  the  purpose  of  removal  of 
carcasses  of  dead  animals,  and  may  confine 
such  removal  to  a  single  agency  subject  to 
their  control.  River  Rendering  Co.  v.  Behr, 
7  Mo.  App.  345,  353. 

Laws  1896,  c.  828,  I  1«  prohibiting  bar- 
bers from  carrying  on  their  business  on  Sunr 
day,  is  within  the  police  powers  of  the  Legis- 
lature, which  include  the  enactment  of  legis- 
lation adapted  to  the  promotion  of  health  by 
enforcing  the  observance  of  a  day  of  rest. 
People  V.  Havnor,  43  N.  E.  541,  642,  149 
N.  Y.  195,  31  L.  R.  A.  689,  52  Am.  St  Rep. 
707. 

An  act  empowering  the  aldermen  of  a 
city  to  abate  a  privy  vault,  regardless  of  the 
manner  in  which  it  is  kept,  where  situate 
upon  premises  abutting  on  a  street  in  which 
there  is  a  sewer,  provides  for  the  proper  ex- 
ercise of  police  power  as  to  subject-matter. 
Harrington  v.  Board  of  Aldermen  of  City  of 
Providence,  38  Atl.  1,  2,  20  R.  I.  238,  38  L. 
R.  A.  306. 

It  is  difficult  to  define,  or  with  precision 
to  describe,  the  "police  power.'*  We  may  say 
that  it  extends  to  the  protection  of  the  pub- 
lic health,  but  Sess.  Laws  1899,  c.  103,  sin- 
gling out  workmen  in  underground  mines  and 
smelters,  and  restricting  them  as  to  the  num- 
ber of  hours  they  shall  work,  is  not  a  valid 
exercise  of  the  police  power  to  protect  the 
public  health,  since  the  health  of  the  miner 
alone,  and  not  the  public  at  large,  is  its  ob- 
ject In  re  Morgan,  58  Pac.  1071,  1074,  26 
Colo.  416,  47  L.  R.  A.  52,  77  Am.  St  Rep.  269. 

An  jact  prohibiting  the  deposit  of  saw- 
dust in  a  lake  and  its  tributaries,  which  is 
the  source  of  water  supply  for  a  city,  Is 
valid  as  an  act  under  the  police  power  of  the 
sUte.  State  v.  Griffin,  39  Atl.  260,  69  N.  H. 
1,  41  L.  R.  A.  177,  76  Am.  St  Rep.  139. 

Rev.  St  I  1407,  authorizes  the  State 
Board  of  Health  to  take  genera]  supervision 
over  the  public  health;  section  1408  author- 
izes it  to  make  regulations  to  preserve  the 
public  health;  and  sections  1409  and  1409b 
authorizes  it  to  make  rules  and  regulations 
to  guard  against  contagious  diseases.  Held, 
that  a  rule  by  the  board  of  health  to  the 
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effect  that  no  child  shall  be  allowed  to  at- 
tend a  school  without  a  certificate  of  vac- 
cination, in  the  absence  of  a  statute  mak- 
ing vaccination  compulsory,  cannot,  under 
the  statute  cited,  be  upheld  as  a  valid  exer- 
cise of  the  police  power.  State  v.  Burdge. 
70  N.  W.  347,  349,  95  Wis.  390,  37  L.  R.  A. 
157,  60  Am.  St  Rep.  123. 

Public  morals. 

Police  power  is  generally  held  to  ex- 
tend to  all  the  regulations  affecting  the 
health,  good  order,  morals,  peace,  and  safety 
of  socletj*.  and  includes  the  right  to  regulate 
and  control  the  manufacture  and  sale  of  In- 
toxicating liquors.  State  v.  Hodgson,  28  Atl. 
1089,  1091,  66  Vt  134;  City  of  Seattle  v. 
Clark,  G9  Pac.  407,  410.  28* Wash.  717;  Ter- 
ritory V.  Guyott.  22  Pac.  134,  135,  9  Mont. 
46;  Territory  v.  0*Conner,  41  N.  W.  746.  750, 
5  Dak.  397.  3  L.  R.  A.  355;  Commonwealth 
V.  Intoxicating  Liquors,  52  N.  B.  389,  172 
Mass.  311. 

The  police  power  is  signally  exercised 
in  legislation  designed  to  promote  popular 
education,  to  protect  the  public  health  and 
morals,  to  punish  and  prevent  crime,  to  al- 
leviate and  prevent  pauperism,  and  especial- 
ly to  diminish  and  prevent  the  demoraliza- 
tion and  impoverishment  and .  the  number- 
less vices  and  miseries  which  are  the  sure 
concomitants  of  a  free  traffi .  in  intoxicating 
liquors.  State  v.  Pltzpatrick,  11  Atl.  767. 
769,  16  R.  1.  64. 

A  city  ordirance  making  it  an  offense 
to  indecently  expose  the  person,  without 
reference  to  the  intent  which  accompanies 
the  act,  is  a  valid  exercise  of  the  police 
power  of  the  city.  City  of  Grand  Rapids  v. 
Bateman,  53  N.  W.  6,  7,  93  Mich.  135. 

Laws  authorizing  ordinances  to  restrain 
and  punish  prostitutes  are  within  the  police 
power.  Dunn  v.  Commonwealth,  49  S.  W. 
813,  105  Ky.  834,  43  L.  R.  A.  701,  88  Am.  St 
Rep.  344. 

Publie  safety. 

'*In  virtue  of  the  police  power  the  ftate^ 
may  prescribe  regulations  contributing  to  the 
comfort  safety,  and  health  of  the  passen- 
gers, the  protection  of  the  public  at  highway 
crossings,  the  security  of  the  owners  of  ad- 
jacent property  by  requiring  railroad  tracks 
to  be  fenced,  and  such  appliances  to  be  an- 
nexed to  the  engine  as  shall  prevent  the 
communication  of  fire."  Pearsall  v.  Great 
Northern  Ry.  Co.,  16  Sup.  Ot  705,  710,  161 
U.  S.  646,  40  L.  Ed.  838. 

An  ordinance  regulating  the  height  of 
billboards  is  within  the  police  power.  City 
of  Rochester  v.  West,  51  N.  T.  Supp.  482, 
484,  29  App.  Div.  126. 

An  ordinance  declaring  that  a  passenger 
car  operated  by  trolley  or  electric  power  In 
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the  streets  of  a  city  shall  haye  suitable  and 
proper  fenders  on  snch  cars  to  prevent  ac- 
cidents is  valid  as  a  reasonable  exercise  of 
police  power  of  the  dty,  authorized  by  its 
charter  to  make  ordinances  to  regulate  the 
public  streets,  and  the  running  of  locomotive 
engines  and  railroad  cars  therein.  <:;ape  May, 
D.  B.  &  S.  P.  B.  Co.  y.  City  of  Cape  May» 
36  AU.  678^  679,  59  N.  J.  Law»  404,  36  L.  B. 

A,  657. 

•The  provision  of  the  city  charter  of  the 
city  of  Omaha,  authorizing  the  city  by  or- 
dinance to  require  railroads  to  construct  and 
keep  in  repair  viaducts  over  streets  therein 
crossed  by  their  tracks,  is  a  valid  exercise 
of  the  police  power."  Chicago,  B.  &  Q.  B. 
Co.  V.  State,  66  N.  W.  624,  62S,  47  Neb.  549^ 
41  L.  B.  A.  481,  68  Am.  St  Bep.  657. 

A  requirement  that  telephone  wires  in  a 
city  be  placed  underground  Is  within  the 
police  power.  City  of  Geneva  v.  Geneva 
Telephone  Co.,  62  N.  Y.  Supp.  172,  175,  30 
Misc.  Bep.  236. 

That  the  police  power  should  be  applied 
to  railroad  companies  is  necessary  and  Just, 
as  the  tremendous  forces  brought  into  ac- 
tion in  running  a  railroad  car  render  it  es- 
sential that  every  precaution  should  be  tak- 
en against  accidents  by  collision,  not  with 
other  trains  only,  but  with  animals.  Min- 
neapolis &  St  L.  R.  Co.  V.  Beckwith^  9  Sup. 
Ct  207,  209,  129  U.  a  29,  32  L.  Ed.  686. 

Pi&blie  welfare. 

The  act  authorizing  a  license  fee  to  be 
imposed  upon  and  collected  of  the  owners 
or  keepers  of  dogs  is  within  the  police  pow- 
er.   Cole  V.  HaU,  103  111.  31. 

Unless  restrained  by  its  Constitution,  a 
state  may,  in  the  exercise  of  its  police  pow- 
er, provide  by  contract  that  certain  persons 
shall  have  the  exclusive  privilege  of  supply- 
ing the  common  schools  of  the  state  with 
text-books  of  a  specified  character  and  price. 
Bancroft  t.  Thayer  (U.  S.)  2  Fed.  Cas.  580, 
581. 

An  act  prohibiting  the  use  of  the  nation- 
al flag  for  commercial  purposes  and  as  an 
advertising  medium,  and  imposing  a  penal- 
ty for  its  violation,  is  not  a  proper  exercise 
of  the  police  power  of  the  state.  Buhstrat 
y.  People,  67  N.  B.  41,  46,  185  111.  138,  49  L. 

B.  A.  181,  76  Am.  St  Bep.  30. 

The  same  "police  power,"  loosely  defin- 
ed and  of  uncertain  limits,  which  would  per- 
mit the  Legislature  to  authorize  a  city  to 
compel  the  owner  of  a  lot  abutting  on  a 
street  to  defray  a  portion  of  the  expense  of 
improving  the  street  by  assessment  on  the 
property,  would  permit  aJso  a  street-paving 
assessment  Adams  v.  Fisher,  63  Tex.  651, 
856. 

Laws  1896,  c.  931,  prohibiting  the  sale 
of  scmb  brushes  made  in  another  state  by 


convict  labor,  is  not  within  the  police  power 
of  a  state.  People  v.  Hawkins,  47  N.  Y. 
Supp.  56,  59,  20  App.  Div.  494. 

The  prohibition  of  the  wasteful  use  of 
natural  gas  is  within  the  police  power. 
Townsend  v.  State.  47  N.  E  19,  22,  147  Ind. 
624,  37  L.  B.  A.  294,  62  Am.  St  Bep.  477. 

A  law  prohibiting  the  grazing  and  herd- 
ing of  sheep  within  two  miles  of  inhabited 
dwellings  was  a  valid  exercise  of  the  police 
power  of  the  state.  Sweet  t.  Ballentine 
(Idaho)  69  Pac.  995,  996. 

Game  laws  are  within  the  police  power. 
In  re  Race  Horse  (U.  S.)  70  Fed.  698,  609. 

A  statute  prohibitiDg  the  bringing  into 
the  state  of  cattle  affected  with  certain  dis- 
eases is  a  legitimate  exercise  of  the  police 
power,  and  not  an  intrusion  of  the  interstate 
commerce  clause  of  the  federal  Constitution. 
Bouse  V.  Youard,  41  Pac.  426,  430,  1  Kan. 
App.  270. 

The  statute  enacted  for  the  protection 
of  cattle,  having  for  its  object  the  protec- 
tion of  the  cattle  of  the  state  from  the  dis- 
ease known  as  "Texas  splenic,"  or  "Spanish 
fever,"  is  Justified  as  a  police  regulation, 
and  therefore  not  in  contravention  with  the 
federal  Constitution.  Missouri  Pac.  B.  Co. 
V.  Finley,  16  Pac.  951,  954,  38  Kan.  550. 

The  placing  of  a  fence  on  private  prop- 
erty on  which  is  displayed  an  advertisement 
is  not  subject  to  the  police  power  of  the 
state,  and  Greater  New  York  Charter  (Laws 
1897,  p.  212,  c  378,  |  610),  giving  the  park 
board  power  to  establish  rules  and  to  enact 
ordinances  for  the  protection  of  public  pla- 
ces, conferred  no  power  on  the  board  to 
adopt  an  ordinance  prohibiting  the  posting 
of  bills  or  advertising  on  property  adjacent 
to  public  parks.  People  v.  Green,  83  N.  Y. 
Supp.  460,  463,  85  App.  Div.  400. 

BesvlatloB   of  oeevpations. 

The  state  may.  In  the  exercise  of  its  po- 
lice power,  legislate  concerning  many  mat- 
ters which,  but  for  the  authority  in  this  re- 
spect, would  be  unauthorized,  and  Acts 
March  30,  1889,  and  April  30,  1895,  prohibit- 
ing combinations  in  the  restraint  of  trade, 
are  within  and  a  proper  exercise  of  such 
power.  Waters-Pierce  Oil  Co.  v.  State,  44 
S.  W.  936,  940,  19  Tex.  Civ.  App.  1. 


Laws  1899,  c.  225,  regulating  and  defin- 
ing the  business  of  commission  merchants 
or  persons  selling  agricultural  products  and 
farm  produce  on  commission,  is  a  valid  ex- 
ercise of  the  police  power  of  the  state. 
State  V.  Wagener,  80  N.  W.  633,  635,  77 
Minn.  483,  46  L.  B.  A.  442,  77  Am.  St  Bep. 
681. 

It  is  within  the  police  power  of  a  state 
to  prohibit,  as  detrimental  to  the  general 
welfare,  contracts  for  the  sale  of  shares  of 
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stock  in  corporatioiiB  or  associations,  on 
margins,  to  be  delivered  at  a  future  day. 
Parker  v.  Otis,  62  Pac.  571,  573,  130  Gal.  322, 
92  Am.  St  Rep.  58. 

The  police  power  Is  very  broad  and  far- 
reaching,  but  It  does  not  authorize  an  act 
declaring  that  no  female  shall  be  employed 
In  any  factory  or  workshop  more  than  8 
hours  In  any  one  day  or  48  hours  In  any 
one  week.  Ritchie  v.  People,  40  N.  E.  454, 
457,  155  IlL  08,  29  L.  R.  A.  70,  46  Am.  St 
Rep.  315. 

Pub.  Acts  1807,  No.  151,  prescribing  the 
size  of  fish  nets,  and  authorizing  fish  war- 
dens to  seize  the  nets  found  in  use  In  viola- 
tion of  the  law,  was  a  proper  exercise  of  the 
police  power.  Osbom  v.  Charlevoix  Circuit 
Judge,  72  N.  W.  082,  085,  114  Mich.  655. 

It  is  within  the  police  iK>wer  of  the  Leg- 
islature to  prohibit  the  malicious  erection  by 
an  owner  or  lessee  of  land  of  any  structure 
upon  it  Intended  to  annoy  or  Injure  an  ad- 
joining proprietor  in  the  use  of  his  proper- 
ty. Karasek  v.  Peler,  61  Pac.  33,  35,  22 
Wash.  410,  60  L.  R.  A.  845. 

The  requirement  of  cattie  guards  at 
farm  crossings  falls  legitimately  within  the 
police  power.  Thorpe  v.  Rutland  &  B.  R. 
Co.,  27  Vt  (1  Williams)  140,  140,  62  Am.  Dec. 
625. 

An  ordinance  prohibiting  the  suspension 
of  electric  wires  from  or  upon  the  roofs  of 
buildings  is  within  the  police  power  of  the 
city,  where  the  suspension  of  the  wires  is 
extremely  dangerous,  not  only  as  being  lia- 
ble to  originate  fires,  but  as  obstructing  the 
extinguishment  of  fires  otherwise  originated. 
Electric  Improvement  Co.  v.  City  and  Coun- 
ty of  San  Francisco  (U.  S.)  45  Fed.  503,  504, 
13  L.  R.  A.  131,  182. 

An  act  regulating  the  occupation  of 
transient  and  itinerant  merchants  is  held  to 
be  a  legitimate  exercise  of  the  police  power. 
Levy  V.  State,  68  N.  E.  172,  176,  161  Ind.  261. 

Same— Lieensins  oeevpations* 

A  by-law  of  a  village  licensing  grocery 
or  victualing  shops,  and  providing  for  the 
punishment  of  any  one  who  should  keep 
any  such  establishment  without  a  license,  is 
a  proper  exercise  of  the  police  power  of  the 
state,  which  by  public  charter  had  been  del- 
egated to  the  village  so  far  as  the  regula- 
tion of  such  establishments  was  concerned. 
Village  of  St  Johnsbury  v.  Thompson,  0 
Ati.  571,  576,  50  Vt  300,  50  Am.  Rep.  731. 

•  Hurd's  Rev.  St  1890.  p.  848,  requiring 
persons,  firms,  and  corporations.  In  cities  of 
a  specified  population,  who  shall  own  prop- 
erty or  maintain  a  private  employment 
agency  for  hire,  to  obtain  a  license  and  give 
bond,  fixing  a  penalty  for  violating  the  pro- 
visions thereof,  is  a  valid  exercise  of  the 
police  power  of  the  state.    Price  v.  People, 


61  N.  E.  844,  846,  108  IlL  114,  55  L.  R.  A. 
588,  86  Am.  St  Rep.  306. 

The  requirement  of  licenses  from  per- 
sons, firms,  and  corporations,  in  cities  of  a 
specified  population,  who  may  maintain  and 
operate  a  private  employment  agency,  is  a 
valid  exercise  of  police  power.  Price  v.  Peo- 
ple, 61  N.  E.  844,  846,  103  IlL  114,  55  L.  R. 
A.  588,  86  Am.  St  Rep.  806. 

In  the  exercise  of  its  police  power  the 
General  Assembly  may  provide  that  any  oc- 
cupation which  is  the  proper  subject  of  the 
power  may  not  be  pursued  by  the  citizen  ex- 
cept when  authorized  by  license,  issued  by 
public  authority,  so  to  do.  Price  v.  People, 
61  N.  E.  844,  846,  103  111.  114,  55  L.  R.  A. 
588,  86  Am.  St  Rep.  306. 

A  statute  or  ordinance  restricting  the 
business  of  hawkers  and  peddlers,  and  re- 
quiring a  license  therefor,  is  within  the  po- 
lice power.  Morrill  v.  State,  38  Wis.  428,  20 
Am.  Rep.  12;  Commonwealth  v.  Gardner, 
10  Ati.  550,  651.  133  Pa.  284,  7  L  R.  A.  666, 
10  Am.  St  Rep.  645,  25  Wkly.  Notes  Cas. 
462;  State  v.  Wheelock,  05  Iowa,  577,  64 
N.  W.  620,  621,  30  L.  R.  A.  420,  58  Am.  St 
Rep.  442. 

Same— Prevention  of  francL 

Laws  1887,  c.  81,  provided  that  any  per- 
son who  should  buy  or  sell  cotton  in  the  seed 
in  quantity  less  than  that  usually  baled,  and 
fail  to  reduce  the  sale  to  writing  and  deliv- 
er the  same  to  the  nearest  Justice  of  the 
peace,  should  be  guUty  of  a  misdemeanor, 
but  that  the  act  should  apply  only  to  cer- 
tain counties.  Held,  that  the  act  was  a 
proper  exercise  of  police  power.  State  v. 
Moore,  10  S.  E.  143,  144,  104  N.  C.  714,  17 
Am.  St  Rep.  606. 

The  police  power  includes  the  power  to 
regulate  a  banking  business ;  such  as  a  stat- 
ute making  it  criminal  for  any  person  doing 
a  banking  business  to  receive  deposits, 
knowing  that  the  bank  is  insolvent  where- 
by the  deposit  is  lost  to  the  depositor. 
Meadowcroft  v.  People,  46  N.  E.  303,  304, 
163  Ul.  56,  35  L.  R.  A.  176,  54  Am.  St  Rep. 
447. 

Pub.  Laws,  c  662,  making  it  a  misde- 
meanor to  sell  or  give  a  stamp  or  coupon, 
in  connection  with  the  sale  of  property, 
which  shall  entitle  the  purchaser  to  receive 
from  some  person  other  than  the  seller  any 
article  of  merchandise  other  than  that  actu- 
ally sold,  and  for  such  other  person  to  de- 
liver the  extra  article  of  merchandise  on 
presentation  of  the  stamp  or  coupon,  is  not 
a  valid  exercise  of  the  police  power,  as  the 
transaction  sought  to  be  prohibited  is  not  a 
lottery,  and  its  prohibition  not  in  further- 
ance of  the  public  morals,  health,  or  safety. 
State  V.  Dalton,  46  Ati.  234,  235,  22  R.  I.  77, 
48  L  R.  A.  775,  84  Am.  St  Rep.  818. 
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It  Is  not  a  constitutional  exercise  of  the 
legislative  power,  under  tbe  "police  power" 
of  the  state,  to  deprive  a  citizen  of  tlie  right 
to  carry  on  the  business  of  banking  by  dis- 
counting negotiable  paper,  buying  and  sell- 
ing exchange,  receiving  deposits,  and  loan- 
ing money  on  personal  security,  and  to  con- 
fer such  privilege  exclusively  on  corpora- 
tions organized  under  an  act  of  the  Legisla- 
ture; such  business  of  banking  not  being 
necessarily  injurious  to  the  community. 
For  under  the  police  power  it  is  not  compe- 
tent for  the  state  to  proliibit  a  citizen  from 
carrying  on  any  trade,  occupation,  or  busi- 
ness that  is  not  offensive  to  the  community 
or  injurious  to  society.  The  business  may 
be  regulated,  but  not  prohibited.  State  v. 
Scougal,  51  N.  W.  858,  862,  8  S.  D.  55,  15  L. 
R.  A.  477,  44  Am.  St  Rep.  756. 

8a]n»— Restrlotions  as  to  plaee* 

The  police  power  only  extends  to  the 
regulation  of  necessary  pursuits  of  man,  so 
that  they  shall  not  become,  in  their  mode 
of  exercise,  unhealthy,  noisome,  dangerous, 
or  otherwise  destructiye  or  injurious.  It 
does  not  extend  to  the  destruction  of,  or 
drive  to  inconvenient  and  unprofitable  local- 
ities, necessary  or  useful  occupations.  And 
hence  an  ordinance  making  it  an  offense  for 
any  one  to  carry  on  a  laundry  within  the 
habitable  portion  of  a  dty  is  not  sustain- 
able under  the  police  power.  Stockton  Laun- 
dry Case  (U.  S.)  26  Fed.  611.  613. 

The  Legislature,  under  the  police  pow- 
er, may  certainly  regulate,  or  even  prohibit, 
the  carrying  on  of  any  business  in  such 
manner  and  in  such  place  as  to  become  dan- 
gerous or  detrimental  to  the  health,  morals, 
or  Kood  order  of  the  community.  People  v. 
Kosenbcrg,  34  N.  E.  285,  286,  138  N.  Y.  415. 

Laws  1S02,  c.  646,  providing  that  no 
person  shall  carry  on  the  business  of  fat 
rendering  or  bone  boiling,  etc.,  within  the 
limits  of  any  incorporated  city,  or  within 
three  miles  of  such  limits,  does  not  consti- 
tute a  deprivation  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  but  is  rath- 
er a  valid  exercise  of  the  police  power  of  the 
state.  People  v.  Rosenberg,  22  N.  Y.  Supp. 
56,  58,  67  Hun,  52. 

Tajdns  power  distliisvisli^cl* 

Tbe  police  power  of  the  state  la  a  very 
different  one  from  the  taxing  power,  in  Its 
essential  principles,  though  the  taxing  pow- 
er, when  properly  exercised,  may  indirectly 
tend  to  reach  the  end  sought  by  the  other 
in  some  cases.  Phillips  v.  Lewis,  8  Tenn. 
Gas.  231,  233. 

POLICE  PURPOSES. 

The  term  '^police  purposes,"*  as  used  In 
Gonst  art  10,  |  7,  providing  that  township 
trustees  should  have  such  power  of  local 
taxation  for  police  purposes  aa  might  be 


prescribed  by  law,  should  be  construed  to 
Include  the  purpose  of  constructing  ditches, 
drains,  and  water  courses  wliich  are  de- 
manded by  or  are  conducive  to  the  public 
health,  convenience,  or  welfare.  Police  pur- 
poses ordinarily  arise  on  the  administration 
of  the  affairs  of  cities  and  towns.  In  the  ex- 
ercise of  their  power  and  duty  to  promote 
the  public  health,  convenience,  and  welfare. 
Sessions  v.  Crunkilton,  20  Ohio  St  349,  358. 

Under  a  constitutional  provision  author- 
izing the  commissioners  of  counties  to  levy 
taxes  **for  police  purposes,"  it  is  held  that 
purposes  which  are  demanded  by  or  are 
conducive  to  public  health,  convenience,  or 
welfare  are  police  purposes.  Champaign 
County  Com'rs  v.  Church,  57  N.  B.  50.  .'.3, 
62  Ohio  St  318,  48  L.  R.  A.  738,  78  Aui.  St 
Rep.  7ia 

POUOE  BEGITUITIONS. 

See,  also,  "Police  Power." 

Police  regulations  are  such  provisions  of 
law  as  are  designed  to  protect  the  lives, 
limbs,  health,  comfort  and  quiet  of  citizens, 
and  secure  them  in  the  enjoyment  of  their 
property,  which  can  be  Invoked  only  for  an 
interference  with  one's  dominion  over  his 
own  property  to  prevent  such  use  of  It  by 
him,  or  its  continuance  in  such  conditions  as 
would  be  detrimental  to  the  community. 
State  ex  reL  Haeussler  t.  Greer,  78  Mo.  188, 
194. 

Where  a  dty  Is  given  such  criminal  pow- 
er as  is  necessary  to  insure  obedience  to  po- 
lice regulations,  the  words  **police  regula- 
tions*' mean  such  as  have  reference  to  health, 
cleanliness  of  streets,  wharves,  lights,  watch- 
men, and  the  like,  or  to  the  commission  of 
acts  which,  though  not  criminal  under  the 
state  law,  might  properly  be  made  so  when 
committed  within  the  city  limits.  Ex  parte 
Bourgeois,  60  Miss.  663,  671«  45  Am.  Rep. 
420. 

Laws  and  ordinances  relating  to  the  safe- 
ty, comfort  health,  convenience,  good  order, 
and  general  welfare  of  the  inhabitants  are 
styled  **police  regulations."  And  such  regu- 
lations, though  they  disturb  the  enjoyment  of 
individual  rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  compensation 
for  such  disturbance.  They  do  not  appropri- 
ate private  property  for  public  use,  but  sim- 
ply regulate  its  use  and  enjoyment  by  the 
owner.  If  he  suffers  injury.  It  Is  damage 
without  injury,  or,  in  the  theory  of  the  law, 
the  owner  is  compensated  for  It  by  sharing 
in  the  general  benefit  which  the  regulations 
are  intended  to  secure.  Roanoke  Gas  Co.  v. 
City  of  Roanoke,  14  S.  B.  665,  671,  88  Va. 
810. 

"Police  regulations."  says  Judge  Cooley, 
**must  have  some  reference  to  the  comfort 
safety,  or  welfare  of  society,  and  must  not 
under  pretense  of  regulation*  take  from  a  cor- 
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poration  any  essential  rlsht  which  its  charter 
confers.  In  short,  they  must  be  police  regu- 
lations in  fact,  and  not  amendments  of  the 
charter  or  curtailment  of  the  corporate  fran- 
chise." The  Legislature  may  regulate  the  ex- 
o^ise  of  a  railroad  franchise  by  general  laws, 
but  It  cannot  impair  Its  franchise,  and  the 
I>ower  granted  to  a  company  to  adjust  its 
tariff  of  charges  is  one  of  those  essentials  to 
the  enjoyments  of  Its  franchise.  Sloan  t. 
Pacific  R.  Co.,  61  Ma  24.  81,  21  Am.  Rep.  397. 

A  police  regulation  Is  a  regulation  enact- 
ed by  a  city  to  prevent  damage  to  the  public 
or  to  third  persons.  There  are  certain  lines 
of  business  and  certain  occupations  which 
require  regulation,  because  of  their  peculiar 
character,  In  order  that  harm  may  not  come 
to  the  public,  or  that  threatened  danger  may 
be  averted.  Where  the  profession  or  business 
is  not  dangerous  to  the  public,  either  directly 
or  indirectly,  it  cannot  be  subjected  to  any 
police  regulation  whatever  which  does  not 
fall  within  the  power  of  taxation  for  revenue. 
A  license  tax  on  attorneys  is  unauthorized  as 
a  regulation  of  the  business  or  profession  of 
practicing  law.  City  of  Sonora  v.  Cui-tin,  70 
Pac.  674,  675,  137  CaL  583. 

The  term  **police  regulations"  includes 
laws  providing  compensation  to  the  owners 
of  animals  killed  or  injured  by  the  cars  of 
any  railroad  company,  and  therefore  such 
laws  may  be  lmi)osed  on  existing  corporations 
without  constituting  any  impairment  of  the 
obligation  of  conti-acts,  or  interfering  with 
vested  rights.  Indianapolis  &  0.  R.  Co.  v. 
Kercheval,  16  Ind.  84. 

The  term  "police  regulation  applies  to 
regulations  of  peddling  goods.  State  ▼. 
Rhyne,  26  S.  E.  126,  127,  119  N.  C.  905. 

A  statute  prohibiting  the  running  of 
freight  trains  on  Sunday  is  held  to  be  a  legit- 
imate police  regulation.  Hennlngton  v.  State, 
17  S.  B.  1009,  1010,  90  Ga.  896. 

The  term  "police  regulation"  includes  the 
twenty-ninth  section  of  the  revenue  act  of 
March  2,  1867,  which  makes  it  a  misdemeanor 
to  mix  certain  oils  for  sale,  or  to  sell  or  offer 
to  sell  such  mixtures.  Such  statute  does  not 
fall  within  the  power  of  Congress  over  the 
states,  and  only  applies  where  the  Legislative 
power  of  Congress  extends  to  domestic  police 
regulations,  as  in  the  territories.  United 
States  V.  De  Witt,  76  U.  S.  (9  Wall.)  41,  19 
L  Ed.  593. 

A  license  fee  does  not  lose  its  character 
as  such,  and  cease  to  be  sustainable  as  a  po- 
lice regulation,  because  called  a  tax  in  the 
legislation  which  permits  it  Levy  ▼.  State, 
(i8  N.  B.  172,  176,  161  Ind.  25L 

POLICE  STATION. 

The  words  "police  station"  or  "station," 
as  used  in  the  statutory  provisions  relating 


to  police  matrons,  shall  mean  any  place  in 
which  persons  are  temporarily  confined  under 
arrest  Rev.  Laws  Mass.  1902,  p.  944»  c.  108, 
185. 

'  In  the  act  relating  to  police  matrons,  the 
expression  "police  station"  shall  include  any 
place  where  persons  are  temporarily  confined 
under  arrest  Comp.  Laws  Biflch.  1897,  | 
8497. 

POUGE  StmOEON. 

A  police  surgeon  is  not  a  clerk  or  em- 
ploy6,  within  the  meaning  of  New  York  City 
Charter  1873,  c.  755,  |  2,  giving  the  police 
board  the  power  to  fix  the  salaries  and  com- 
pensation of  all  clerks  appointed  by  such 
board,  and  of  all  employes  whom  they  may 
be  authorized  to  appoint,  but  he  is.  an  officer, 
within  the  meaning  of  the  charter.  People  ▼. 
Board  of  Police,  75  N.  Y.  88,  4L 

POUGEMAN. 

See  "Special  Policeman," 

The  word  '^policemen"  may  be  used  as  a 
generic  term,  and  when  so  used  may  equally 
apply  to  any  member  of  the  police  force, 
whatever  his  rank  or  station;  but  this  can 
only  be  true  when  the  word  is  used  alone  as 
a  generic  term,  and  as  descriptive  of  the 
whole  police  force — officers  as  well  as  men — 
and  not  when  oflScers  and  men  are  carefully 
segregated  from  each  other  in  meaning  by 
apt  terms  of  distinctive  designation.  Under 
sections  of  a  city  charter  relating  to  the  em- 
ployment and  discharge  of  policemen,  the  pro- 
vision that  policemen  may  be  appointed  for 
a  probationary  term  does  not  apply  to  the 
ofiJce  of  chief  of  police.  State  ex  rel.  Crow  v. 
Valllns,  140  Mo.  523,  532,  41  S.  W.  887,  888. 

The  term  "policemen"  is  the  legal  equiva- 
lent of  "watchman"  at  common  law.  State  v. 
Evans,  61  S.  W.  590,  593,  161  Mo.  95,  84  Am. 
St  Rep.  669. 

"A  policeman,  to  speak  plainly,  is  only  a 
citizen  dressed  in  blue  clothes  and  brass  but- 
tons, with  no  right  or  power  to  arrest  with- 
out a  warrant  which  all  his  fellow  citizens 
do  not  possess;  and  he  should  be  taught  by 
those  in  authority  over  him  not  to  forget  this. 
The  citizens  have  not  made  him  their  master, 
but  only  their  honorable  servant,  with  no 
power  to  arrest  any  one  except  as  provided 
by  law.  The  only  exception  to  the  foregoing 
is  that  where  a  felony  has  In  fact  been  com- 
mitted, although  not  in  his  view,  a  policeman 
may,  without  a  warrant,  arrest  any  person 
he  has  reasonable  gi'ound  for  believing  to  be 
the  one  who  committed  it,  whereas  a  private 
citizen  may  arrest  in  such  a  case  only  on  an 
absolute  certainty,  at  the  hazard  of  being 
sued  for  damages  for  false  imprisonment  if 
he  arrests  the  wrong  person."  People  v.  Oleu- 
non,  74  N,  Y.  Supp.  794,  797,  87  Misc.  Rep.  1. 
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••Policemen,"  as  used  In  a  borough  char- 
ter authorizing  the  warden  and  burgesses  to 
appoint  such  nufiiber  of  policemen,  not  ex- 
ceeding 25,  as  they  see  fit,  one  of  whom  shall 
be  designated  as  chief  of  police,  is  intended 
to  apply  not  so  much  to  naming  an  office,  as 
to  defining  the  appointment,  tenure  of  office, 
specific  powers,  and  removal  of  all  members 
of  the  police  establishment,  including  the  per- 
son appointed  to  the  office  of  chief  of  police. 
All  members  of  the  force  are  called  **police- 
men."  This  is  a  name  adopted  as  common  to 
all  in  defining  powers  common  to  all.  Bach 
member  of  the  force  holds  an  office,  because 
the  powers  conferred  can  only  be  exercised 
by  a  public  officer.  State  ▼.  Kennedy,  87  Atl. 
503,  505,  69  Conn.  220. 

Pen.  Code,  art  6,  regulating  the  keeping 
and  bearing  of  deadly  weapons,  makes  It  the 
duty  of  aU  sheriffs,  constables,  marshals, 
their  deputies,  and  all  policemen  and  other 
peace  officers,  to  enforce  the  act  Held,  that 
a  policeman  is  an  officer,  within  the  meaning 
of  that  word  as  used  in  article  448  of  the 
Penal  Code,  which  defines  aggravated  as- 
saults.   Sanner  y.  State,  2  Tex.  App.  468,  459. 

POLICY. 

See  -Permanent  Policy**;  "Public  Policy." 

As  a  game* 

See  "Policy  Playing,** 

As  Insnraaee  poliey. 

See  "Policy  of  Insurance*" 

POUOT  HOLDER. 

See  "Persistent  Policy  Holder." 

The  policy  holder  is  the  person  on  whose 
life  a  policy  of  Insurance  is  effected.  Bey. 
St  Tex.  1895,  art  809ea. 

POUOT  OF  IN8ITRAK0E. 

See  "Blanket  Policy";  "Cash  Policy"; 
"Endowment  Insurance";  "Interest 
Policy";  "Life  Policy";  "Mixed  Policy"; 
Nonforfeitlng  Policy";  "Open  Pol- 
icy"; "Participating  Policy";  "Running 
Policy";  "Specific  Policy";  "Stock  Pol- 
icy"; "Time  Policy";  "Valued  Policy"; 
"Voyage  Policy" ;  "Wager  Policy." 

See  "All  Policies  Concurrent" 

In  the  parlance  of  the  business  of  insur- 
ance, ordinarily  the  contract  is  called  a  "pol- 
icy." State  V.  Pittsburgh,  C,  C.  &  St  L.  Ry. 
Co.,  67  N.  E.  93,  96,  68  Ohio  St  9,  64  L.  R.  A. 
405,  96  Am.  St  Bep.  625. 

"•Policy,'  or,  more  fully,  "policy  of  In- 
surance,' is  the  name  by  which  the  formal 
written  Instrument  in  which  a  contract  of 
insurance  is  generally  embodied  Is  kJ^own." 


Corporation  of  London  Assurance  t.  Pater- 
son,  32  S.  E.  650,  655,  106  Ga.  53a 

A  contract  of  Insurance  Is  usually  In 
writing,  and  Is  termed  a  "policy."  Hicks  y. 
British-American  Assur.  Co.,  43  N.  Y.  Supp. 
623,  624,  13  App.  Div.  444. 

A  policy  Is  the  written  Instrument  con- 
taining the  consideration,  terms,  and  stipu- 
lations of  the  contract  of  indemnity  between 
the  underwriter  and  the  insured.  Cocker  ill 
Y.  ClnciunaU  Mut  Ins.  Co.,  16  Ohio,  148,  163. 

The  term  "'policies,"  as  used  In  a  con- 
tract between  Insurance  companies  wherein 
one  agreed  "to  pay  all  losses  on  policies  is- 
sued by  A.  (the  other  company)  upon  risks  In 
the  state  of  New  York  only,"  means  the  In- 
struments in  which  the  contract  of  insurance 
are  embodied.  London  &  L.  Fire  Ins.  Co.  y. 
Lycoming  Ins.  Co.,  105  Pa.  424,  430. 

The  written  Instrument  in  which  a  con- 
tract of  Insurance  Is  set  forth  is  called  a  "pol- 
icy of  insurance."  Civ.  Code  Cal.  1903,  I 
2586;  ClY.  Code  S.  D.  1903,  §  1837;  Civ.  Code 
Mont  1895,  |  3450. 

An  insurance  policy  Is  the  written  eYl- 
dence  of  an  agreement  by  the  terms  of  which 
the  insurer,  In  consideration  of  a  stipulated 
premium,  undertakes  to  Indemnify  the  in- 
sured against  such  damage  as  he  may  sus- 
tain by  reason  of  the  injury  to,  or  destruc- 
tion of,  the  subject-matter  by  means  of  the 
risk  insured  against  Cleveland  Oil  &  Paint 
Mfg.  Co.  Y.  Norwich  Union  Fire  Insurance 
Co.,  55  Pac.  435,  438,  34  Or.  22a 

A  policy  of  Insurance  Is  a  contract  in 
writing  by  which  the  Insurer,  for  a  reason- 
able compensation,  engages  that  certain 
property  of  the  Insured,  specified  In  the  pol- 
icy, shall  sustain  no  losses  or  damages  from 
any  of  the  perils  enumerated  in  the  contract 
between  the  parties.  Insurance  Co.  of  North 
America  y.  Jones  (Pa.)  2  Bin.  547,  Ji&i. 

A  policy  of  insurance  is  a  voluntary  con- 
tract, and  the  insurers  have  the  right  to  Im- 
pose conditions  therein.  If  the. Insured  ob- 
jects to  any  condition,  he  Is  under  no  obliga- 
tions to  make  the  contract;  but,  If  he  volun- 
tarily enters  Into  it,  he  will  be  bound  there- 
by. Brown  v.  United  States  Casualty  Ga 
(U.  S.)  95  Fed.  935,  936. 

A  policy  of  Insurance  Is  a  mere  Incident 
of  commercial  intercourse.  In  Paul  v.  Vir- 
ginia, 75  U.  a  (8  Wall.)  108,  19  L.  Ed.  357, 
Mr.  Justice  Field  said:  "Issuing  a  policy  of 
insurance  is  not  a  transaction  of  commerce. 
The  policies  are  simply  contracts  of  indem- 
nity against  loss  by  fire,  entered  into  be- 
tween corporations  and  the  assured  for  con- 
sideration paid  by  the  latter.  These  con- 
tracts are  not  articles  of  commerce.  In  the 
proper  meaning  of  the  word."  Hooper  v. 
People  of  California.  15  Sup.  Ct  207,  210,  155 
U.  S.  U8,  39  L.  Ed.  297. 
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A  policy  of  insurance  is  a  contract  in 
writing  of  such  nature  as  to  be  within  the 
general  rule  of  law  that  a  contract  in  writ- 
ing cannot  be  varied  or  altered  by  parol  tes- 
timony. Liverpool  &  L.  &  O.  Ins.  Go.  v.  T. 
M.  Richardson  Lumber  Co.,  69  Pac.  9SS,  949, 
11  Okl.  585. 

A  policy  of  life  insurance  is  in  the  na- 
ture of  a  testament,  and«  although  not  a  tes- 
tament, it  is,  like  the  provisions  of  a  will,  to 
be  liberally  construed  in  favor  of  the  ones 
who  may  naturally  be  presumed  to  have 
been  special  objects  of  bounty.  It  is  to  be 
interpreted  as  the  insured  understood  It  If 
all  points  of  the  contract,  taken  together, 
wiU  admit  of  such  an  instruction.  McNally 
y.  MetrcH>olitan  Life  Ins.  Co.,  49  Atl.  299,  801« 
199  Pa.  481. 

"Policies  of  fire  insurance**  are  defined 
to  be  "contracts  whereby  the  insurers  under- 
take, for  a  stipulated  sum,  to  indemnify  the 
insured  against  loss  or  damage  by  fire  in  re- 
spect to  the  property  covered  by  the  policy 
during  a  prescribed  period  of  time,  to  an 
amount  not  exceeding  the  sum  specified  in 
the  written  contract"  Lycoming  Fire  Ins. 
Go.  v.  Haven,  95  U.  8.  242,  24  L.  Ed.  473 
(citing  Aug.  Ins.  48). 

"A  policy  of  Insurance  is  a  personal  con- 
tract by  which  the  insurer  undertakes  to 
Indemnify  the  party  named  In  the  writing 
against  loss  in  a  manner  and  subject  to  the 
conditions  therein  described.  The  obligation 
does  not  pass  with  the  insured  property  to 
an  assignee  or  purchaser  thereof  without  the 
compliance  of  the  insurer.*'  Lett  v.  Guard- 
ian Fire  Ins.  Co.,  25  N.  B.  1088,  1089,  125  N. 
Y.  82. 

A  policy  of  life  insurance  is  not,  like  a 
fire  or  marine  policy,  a  mere  contract  of  in- 
demnity, but  a  contract  to  pay  a  certain  sum 
of  money  in  the  event  of  death.  Scott  v. 
Dickson,  108  Pa.  6,  56  Am.  Rep.  192,  16 
Wkly.  Notes  Gas.  181.  Yet  the  Insured  Is  not 
entitled  to  his  action  on  the  policy  unless  he 
has,  as  the  basis  of  his  contract,  an  interest 
In  the  subject-matter  insured.  If  it  were  not 
so,  the  whole  system  of  life  insurance  would 
become  a  mere  cover  for  the  wickedest  spec- 
ulation by  wager  in  human  life,  and  thus 
prove  the  occasion  for  the  commission  of  the 
grossest  crimes.  Appeal  of  Gorson,  113  Pa. 
438,  443,  6  Atl.  213,  214,  57  Am.  Rep.  479. 

A  policy  of  marine  Insurance  is  a  con- 
tract by  which,  for  a  consideration  stipulated 
to  be  paid  by  one  interested  in  a  ship,  freight, 
or  cargo  subject  to  marine  risks,  another  un- 
dertakes to  Indemnify  him  against  some  or 
all  of  those  risks  during  a  certain  voyage  or 
period.  Matheson  v.  Equitable  Marine  Ins. 
Co..  118  Mass.  209,  211,  19  Am.  Rep.  441. 

The  expression  "policies  of  insurance,** 
as  used  in  Rev.  St  1889,  §  5855,  providing 
that  in  all  suits  upon  policies  of  insurance 
on  life  hereafter  issued  it  shall  be  no  defense 


that  the  insured  committed  suicide,  applies 
to  policies  which  cover  loss  of  life  from  ex- 
ternal, violent  and  accidental  means  alone, 
as  well  as  those  covering  loss  of  life  trom 
usual  and  natural  causes,  and  the  fact  that 
a  policy  of  Insurance  covering  losa  of  life 
from  external  violence  or  accidental  means 
also  contained  a  provision  for  Indemnity  in 
case  of  disability  not  resulting  in  death  does 
not  make  it  other  than  a  policy  of  insurance 
on  life.  Logan  v.  Fidelity  &  Casualty  Co.,  47 
S.  W.  948,  949,  146  Mo.  114. 

A  policy  of  Insurance  is  a  commercial 
contract  based  on  the  usages  and  customs  of 
trade,  expressed  in  a  brief  and  Inartificial 
form,  and  in  some  of  its  parts  in  peculiar  and 
technical  language,  containing  numerous 
stipulations,  some  of  which  are  comprehend- 
ed In  a  few  short  phrases,  and  others  which 
arise  solely  by  implication,  and  are  not  ob- 
vious on  the  face  of  the  Instrument  It  can- 
not be  correctly  Interpreted  by  regarding 
only  the  rales  applicable  to  ordinary  written 
contracts.  The  Intention  of  the  parties,  as 
gathered  from  the  tenor  of  the  policy,  is,  as 
In  all  other  cases,  to  be  the  guide,  by  fol- 
lowing which  a  true  exposition  of  the  con- 
tract can  be  reached;  and  this  intention  can- 
not be  ascertained  unless  the  language  used 
by  the  parties  is  construed  with  reference 
to  the  well-known  and  established  practice 
of  all  commercial  communities,  to  the  par- 
ticular meaning  which  is  attached  by  com- 
mercial usage  to  certain  words  and  phrases, 
to  the  nature  and  chhracter  of  the  risk  or 
adventure  to  which  the  policy  relates,  and 
to  the  recognized  rules  of  Jurisprudence  ap- 
plicable to  this  species  of  contract  A  war- 
ranty by  the  insured  in  a  policy  of  insurance 
that  the  vessel  insured  shall  be  free  from  cap- 
ture, seizure,  or  detention  does  not  include 
a  mutinous  taking  possession  of  the  vessel 
by  the  mariners.  Greene  y.  Pacific  Mut  Ins. 
Co.,  91  Mass.  (9  Allen)  217,  219. 

A  policy  is  but  the  evidence  of  a  contract 
of  insurance.  Goodall  v.  New  England  Mut 
Fire  Ins.  Co.,  25  N.  H.  (5  Fost)  169,  192. 

An  Insurance  policy  is  the  evidence  de- 
livered to  the  insured  of  the  contract  of  the 
insurer,  and  ordinarily  of  itself  constitutes 
complete  evidence  of  the  contract,  while  the 
application,  although  it  may  modify  the  con- 
tract, is  in  the  nature  of  defensive  evidence 
intrusted  to  the  insurer  for  his  protection. 
As  a  matter  of  pleading,  if  the  policy  is  set 
forth  In  an  action  upon  it,  and  compliance 
with  all  the  conditions  precedent  recited  in 
It  is  averred,  there  is  no  necessity  for  refer 
ring  to  the  application,  and  the  complaint  ot 
declaration  is  sufficient  upon  its  face.  Amer- 
ican Credit  Indemnity  Go.  v.  Wood  (U.  S.)  7? 
Fed.  81,  84,  19  0.  C.  A.  264. 

A  policy  of  insurance  is  an  executory 
contract  National  Life  Ins.  Co.  v.  Mlnch. 
53  N.  Y.  144,  151, 
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A  policy  of  Insurance  and  the  premium 
note  given  therefor  constitute  a  contract  be- 
tween the  company  and  insuired.  Matten  y. 
Lichtenwalner,  6  Pa.  Super.  Ct  575,  577. 

A  policy  of  Insurance  is  a  contract,  and, 
until  the  negotiations  of  the  parties  have 
brought  them  to  such  a  stage  that  It  may 
fairly  be  said  that  they  have  agreed  upon 
something,  no  contract  exists.  Baldwin  v. 
Pennsylvania  Fire  Ins.  Co.,  20  Pa.  Super. 
Ct.  238.  243. 

A  policy  of  insurance  is  a  mere  chose  In 
action,  and  is  not  subject  to  attachment  or 
garnishment  Grace  v.  Koch  (Tex.)  1  White 
&  W.  Civ.  Cas.  Ot  App.  600,  602. 

AssignablUty. 

A  policy  of  Insurance  Is  a  contract  of 
indemnity,  personal  to  the  party  to  whom  it 
is  issued,  or  for  whose  interest  the  insurer 
undertakes  to  be  responsible  in  case  of  loss, 
and  cannot  be  transferred  to  a  third  person, 
so  as  to  be  valid  in  his  hands  against  the  in- 
surer, without  the  insurer's  consent  Kase  v. 
Hartford  Fire  Ins.  Co.,  32  Atl.  1057,  68  N.  J. 
Law  (20  Vroom)  34. 

A  policy  of  insurance  is  a  mere  chose  in 
action.  It  is  nonnegotiable.  It  is  not  as- 
signable at  common  law,  so  that  the  assignee 
can  sue  in  his  own  name,  though  it  may  be 
payable  to  the  insuried,  and  his  assigns. 
Still,  if  a  loss  happens,  an  equitable  holder 
of  the  policy  must  sue  in  the  name  of  the 
original  insured.  Powers  v.  New  England 
Fire  Ins.  Ck>.,  38  Atl.  148,  140,  69  Vt  494. 

A  policy  of  insurance  against  loss  by 
fire  is  a  personal  contract  of  indemnity,  and 
where  a  policy  provides  that  It  shall  be  void 
If  any  change  take  place  in  the  interest,  title, 
or  possession  of  the  property  by  legal  pro- 
cess or  voluntary  act  of  the  insured,  a  con- 
tract for  the  sale  of  the  premises  is  a  breach 
of  the  condition,  and  renders  the  policy  void. 
William  Skinner  &  Sons'  Shipbuilding  &  Dry 
Dock  Ck>.  V.  Houghton,  48  Atl.  85,  87,  92  Md. 
f»,  84  Am.  St  Rep.  485. 

A  policy  of  life  insurance  is  a  mere  chose 
in  action  for  the  payment  of  money,  and  an 
equitable  assignment  or  a  pledge  of  it  may 
be  made  by  parol.  Evans  T.  Bulman,  46 
Aa  315,  316,  91  Md.  84. 

As  an  ensas^nent. 

See  "Engagement** 

Necessity  of  wrltiair* 

**A  policy  of  insurance  la  a  mercantile 
contract  having  its  origin  In,  and  deriving 
its  Incidents  from,  the  usages  and  laws  of 
commercial  nations.  In  many  of  the  coun- 
tries of  Europe  the  contract  is  required  to  be 
In  writing  by  positive  ordinances,  which  set 
forth  minutely  the  circumstances  and  stipu- 


lations which  it  ought  to  express.  The  same 
is  true  of  marine  insurances  in  great  Bri- 
tain, a  written  policy  being  required  by  the 
stamp  act  (35  Geo.  Ill,  e.  63).  Such  is  also 
the  usage  in  different  countries,  and,  indeed, 
the  very  term  'policy*  imports  that  the  party 
insured  holds  a  written  instrument  to  which 
that  name  has  been  given.  In  this  state  we 
have  no  positive  law  on  the  subject,  and 
there  is  nothing  in  the  nature  of  insurance 
which  requires  written  evidence  of  the  con- 
tract" First  Baptist  Church  t.  Brooklyn 
Fire  Ins.  Co.,  19  N.  Y.  305,  317. 

In  the  absence  of  any  statutory  provi- 
sion to  the  contrary,  a  parol  contract  to  in- 
sure is  valid.  Phoenix  Ins.  Co.  of  Hartford 
V.  Ireland,  58  Pac.  1024,  1025,  9  E^an.  App. 
644. 

A  direction  by  a  principal  to  his  agent 
to  procure  a  policy  of  insurance  meant  a 
written  policy,  and  not  a  verbal  contract, 
though  such  a  contract  might  possibly  be  a 
valid  one.  Manny  v.  Dunlap  (U.  S.)  16  Fed. 
Cas.  658. 

As  personal  property. 

See  "Personal  Property.** 

POUOY  OF  ULW. 

The  term  "Interest  or  policy  of  law,"  as 
used  in  Act  April  15,  18G9,  providing  that  no 
interest  or  policy  of  law  shall  exclude  a  party 
or  person  from  being  a  witness  in  any  civil 
proceeding,  means  the  interest  or  policy  of 
the  law  which  before  that  time  excluded  par^ 
ties  from  testifying  in  their  own  suits,  or 
where  they  had  an  interest  in  the  subject- 
matter  in  controversy,  and  does  not  include 
the  public  policy  which  prevents  husband  or 
wife  from  proving  nonaccess.  Tioga  Couiu 
ty  V.  South  Creek  Tp.,  75  Pa.  (25  P.  F. 
Smith)  433,  437. 

Pnblle  policy  synonymoiis.  t 

The  term  "public  policy"  Is  equivalent 
to  the  "policy  of  the  law."  It  is  applicable 
to  the  spirit  as  well  as  the  letter.  Whatever 
tends  to  injustice  of  operation,  restraint  of 
liberty,  commerce,  and  natural  or  legal  right; 
whatever  tends  to  the  obstruction  of  Justice 
or  to  the  violation  of  a  statute;  and  what- 
ever is  against  good  morals, — when  made  the 
object  of  a  contract,  is  against  public  policy, 
and  therefore  void  and  not  susceptible  of  en- 
forcement Billingsley  v.  Clelland,  41  W.  Va. 
234,  244,  23  S.  E.  812,  815. 

POUOY  PULTINO. 

The  term  "policy"  is  well  understood  as 
meaning  a  particurfr  kind  of  game  played 
in  a  particular  kind  of  way.  State  v.  Wil- 
kerson,  70  S.  W.  478,  480,  170  Mo.  184. 
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The  term  "policy  playing"  Is  of  recent 
origin,  and  "policy**  Is  defined  in  Webster's 
Dictionary,  when  used  as  a  noun,  as  a  meth- 
od of  gambling  by  betting  as  to  what  num- 
ber will  be  drawn  in  a  lottery.  State  t.  Car- 
penter. 22  Atl.  497,  49S,  60  Conn.  97. 

Playing  policy  Is  a  method  of  gambling. 
State  Y.  Flint,  28  Atl.  28,  63  Conn.  248  (cit- 
ing State  T.  Carpenter,  60  Conn.  97,  102,  22 
AU.  497). 

"Playing  policy"  Is  used  to  designate  a 
gambling  game  which  Is  operated  by  the  sale 
of  certificates  which  entitle  the  holder  there- 
of to  select  three  numbers.  A  large  number 
of  numbers  are  placed  in  a  box,  and  three 
numbers  are  drawn  therefrom,  and  the  cer- 
tificate holder  who  holds  the  certificate  for 
such  numbers  recelyes  a  prize  in  money 
much  larger  than  that  paid  for  the  certifi- 
cate. State  Y.  Kansas  Mercantile  As8*n,  25 
Pac.  984,  45  Kan.  851,  11  L.  R.  A.  480,  23 
Am.  St  Rep.  727. 

As  a  lottery. 

Policy  playing,  as  described  by  a  witness 
as  the  payment  of  money  on  tue  selection  of 
certain  numbers,  which,  if  drawn,  entitled 
the  person  playing  to  a  much  larger  sum,  is 
a  lottery,  within  the  meaning  of  Rev.  St.  p. 
667,  I  23,  authorizing  a  purchaser  of  an  in- 
terest in  a  lottery  to  recover  double  the  sum 
paid.  Wilkinson  v.  Gill,  74  N.  Y.  63,  67,  80 
Am.  Rep.  264. 

In  holding  that  mere  evidence  of  play- 
ing the  game  of  policy  was  not  evidence  of 
a  lottery,  the  court  says:  "We  take  judicial 
notice  of  the  ordinary  meaning  of  the  words 
in  the  English  language,  but  we  do  not  take 
judicial  notice  of  the  slang  used  among  gam- 
blers. I  have  read  In  the  newspapers  of 
•playing  policy,'  but  I  am  glad  to  say  that  I 
do  not  know  what  the  expression  means,  and 
have  no  knowledge  which  enables  me  to  con- 
clude whether  or  not  it  is  playing  at  a  game 
of  chance."  State  v.  Russell,  17  Mo.  App. 
16,  18. 

Judicial  notice  wilt-  not  be  taken  that  a 
policy  game  Is  a  species  of  lottery.  State  t. 
Sellner,  17  Mo.  App.  89. 

POUOT  SHOP. 

Pool  selling  does  not  constitute  a  lottery 
or  a  policy  or  bucket  shop,  within  the  mean- 
ing of  a  municipal  ordinance  prohibiting  the 
keeping  of  such  establishments.  People  v. 
Reilly,  50  Mich.  884,  15  N.  W.  520,  45  Am. 
Rep.  47. 

POUOT  TICKETS. 

Policy  tickets  are  included  in  the  term 
"lottery  tickets."  Boyland  v.  State,  16  Atl. 
182,  183,  69  Md.  511. 


POLITICAL 

The  word  ''political"  is  defined  by  Bou- 
vier  to  be  pertaining  to  policy  or  the  admin- 
istration of  government  People  v.  Morgan, 
90  111.  558.  563. 

The  word  ''political,"  in  Its  higher  and 
true  sense,  means  that  which  pertains  to  the 
government  of  a  nation.  In  this  sense.  It 
includes  the  entire  system  of  its  laws — con- 
stitutional and  statutory.  In  the  funda- 
mental law,  the  people  first  establish  the 
framework  of  their  political  system.  They 
establish  the  limitations  and  boundaries  of 
power,  and  those  principles  which  are  to 
stand  as  permanent  guides  for  the  future  ac- 
tion of  the  government  Within  the  limits 
thus  established,  the  subsequent  policies  of 
the  nation  are  regulated  by  its  laws.  The 
executive,  as  a  branch  of  the  legislative  de- 
partment, had  a  voice  in  determining  what 
these  laws  shall  be.  And  if  it  is  proper  to 
apply  the  word  "political**  to  any  department 
of  the  government  the  Legislature  is  em- 
phatically the  political  department  The 
executive,  as  such,  only  executes  the  poli- 
cies of  the  nation;  that  Is,  he  executes  the 
laws.  Undoubtedly  the  Constitution  and 
laws  do  in  many  instances  trust  matters  to 
the  discretion  of  the  executive.  In  such  in- 
stances no  other  department  can  control  the 
exercise  of  that  discretion,  but  all  are  bound 
by  It    In  re  Kemp,  16  Wis.  359,  896. 

POUTIOAI.  ACTION. 

The  fact  that  the  determination  of  an 
action  may  have  a  political  efltect  and  in  tbat 
sense  may  effect  a  political  object,  does  not 
make  the  controversy  a  political  action;  and 
the  validity  of  the  act  of  the  Legislature  re- 
districting  the  state  Into  the  various  election 
districts  for  representatives,  state  senators, 
and  assemblymen  may  be  properly  contested 
in  the  courts.  State  v.  Cunningham,  53  N. 
W.  85,  52,  83  Wis.  90, 17  L.  R.  A.  145,  85  Am. 
St  Rep.  27. 

POUTIOAI.    CHARACTER. 

"Political  character,**  as  used  In  Rev.  St 
1879,  I  5493,  providing  that  a  ballot  shall 
not  bear  on  it  any  device  whatever  except 
the  names  of  the  persons  and  designation  of 
the  offices  to  be  filled,  and  that  each  ballot 
may  bear  a  plain  written  or  printed  caption 
thereon,  expressing  its  political  character.  In- 
cludes Independent  candidates,  as  well  as 
those  who  are  the  nominees  of  the  regular 
party  organizations.  Shields  v.  McGregor,  4 
S.  W.  266,  268,  91  Mo.  534. 

POLITIOAI.  COMMITTEE. 

In  statutes  relative  to  elections,  the  term 
^'political  committee**  shall  apply  only  to  a 
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committee  elected  in  pursuance  of  the  chap- 
ter relative  to  elections.  Rey.  Laws  Mass. 
1902,  p.  104,  c,  11,  I  1. 

POLITIOAI.  OOlfVENTION. 

In  statutes  relative  to  elections,  the  term 
"political  conventions*'  shall  apply  only  to  a 
convention  called  and  held  in  pursuance  of 
the  chapter  relative  to  elections.  Rev.  Laws 
Mass.  1902,  p.  104,  c  11,  I  1. 

POLITIOAI.  OOBPOBATION. 

A  political  corporation  is  one  which  has 
principally  for  its  object  the  administration 
of  government,  or  to  which  the  powers  of 
government,  or  a  part  of  such  powers,  have 
been  delegated.  It  does  not  depend  upon  the 
magnitude  or  variety  of  the  subjects  over 
which  power  Is  granted  by  the  Legislature, 
nor  does  its  character  as  a  political  corpora- 
tion depend  on  how  much  of  the  authority 
vested  in  the  corporation  is  exercised  direct- 
ly by  the  people,  and  how  much  through  a 
committee  or  commission.  Auryansen  y. 
Kackensack  Imp.  Commission,  46  N.  J.  Law 
(16  Vroom)  113,  115. 

A  political  corporation  is  a  public  cor- 
poration created  by  the  government  for  po- 
litical purpose,  and  having  subordinate  and 
local  powers  of  legislation.  It  Is  synonymous 
with  municipal  or  public  corporation.  Curry 
V.  District  Tp.  of  Sioux  City,  17  N.  W.  191, 
192,  62  Iowa,  102  (cited  in  Cook  v.  Port  of 
Portland,  27  Pac.  263,  264,  20  Or.  580,  13  U 
R.  A.  533). 

The  term  "political  corporation**  Is  syn- 
onymous with  the  term  "municipal  corpora- 
tions" or  "public  corporations."  It  Is  often 
used  to  signify  a  community  clothed  with  ex- 
tensive civil  authority.  Winspear  y.  Holman 
Dist  Tp.,  37  Iowa,  642,  644. 

A  **polltlcal  corporation"  is  defined  by 
Cly.  Code,  art  429,  as  one  which  has  princi- 
pally for  Its  object  the  administration  of  a 
portion  of  the  state  to  which  a  part  of  the 
powers  of  the  government  is  delegated,  and  a 
sewerage  and  water  board  Is  such  a  corpora- 
tion. State  ex  rel.  Saunders  y.  Kohnke,  83 
South.  793,  795,  109  La.  83a 

POLITIOAI.  DISORETIOK. 

"Political  discretion"  embraces,  combines, 
and  considers  all  circumstances,  events,  and 
projects,  foreign  or  domestic,  that  affect  the 
national  Interest.  Wynehamer  y.  People,  2 
Parker,  Cr.  R  377,  898. 

POLITIOAI.  DIVISION. 

In  Lydecker  y.  Englewood  Tp.  Drainage 
and  Water  Com'rs,  41  N.  J.  Law  (12  Vroom) 
157,  Mr.  Justice  Dixon  thus  states  the  distinc- 


tive marks  of  political  divisions:  *That  tbey 
embrace  a  certain  territory  and  its  inhabit- 
ants, organized  for  the  public  advantage,  and 
not  In  the  Interest  of  particular  Individuals 
or  classes;  that  their  chief  design  Is  the  ex- 
ercise of  governmental  functions;  and  that 
to  the  electors  residing  veithln  each  Is,  to 
some  extent,  committed  the  power  of  local 
government,  to  be  wielded  either  mediately 
or  immediately  within  their  territory  for  the 
pecuniary  benefit  of  the  people  there  resid- 
ing." Allison  V.  Corker,  52  Atl.  362,  866,  67 
N.  J.  Law,  696,  60  L.  B.  A.  664. 

A  district  composed  of  all  or  part  of  a 
township,  with  its  inhabitants,  set  off  for  the 
purpose  of  lighting  its  public  streets.  Is  a 
political  division,  in  the  exercise  of  a  govern- 
mental function  to  which  the  power  to  raise 
money  by  a  general  tax  may  be  granted  by 
the  Legislature.  Smith  y.  Howell,  38  Atl. 
180,  60  N.  J.  Law,  384. 

POLITIOAI.  OOOUBRENOES. 

'Tolltlcal  occurrences,"  as  used  in  a 
charter  party  providing  for  demurrage  for 
detention  of  the  vessel  by  default  of  the 
charterer,  excepting  detentions  caused  by  po- 
litical occurrences,  does  not  Include  a  polit- 
ical occurrence  which  prevented  the  charter- 
er from  procuring  a  cargo,  but  did  not  pre- 
vent him  from  loading  any  cargo  he  might 
procure.  Sixteen  Hundred  Tons  of  Nitrate 
of  Soda  y.  McLeod,  61  Fed.  849,  864^  10  a  a 
A.  116. 

POUnOAI.  OFFIOE. 

Political  ofQces  are  such  as  are  not  con- 
nected Immediately  with  the  administration 
of  justice,  or  the  execution  of  the  mandates 
of  a  superior  officer.  Waldo  y.  Wallace,  12 
Ind.  669,  572;  Fitzpatrlck  y.  United  States  (U. 
S.)  7  Ct  Cl.  290,  293. 

POUnOAI.  PARTY. 

A  political  party  Is  a  voluntary  associa- 
tion of  voters  who  are  desirous  of  promoting 
a  common  political  end,  or  carrying  out  a 
certain  line  of  public  policy.  Schafer  y. 
Whipple,  66  Paa  180,  181,  26  Colo.  400. 

The  Legislature  In  the  primary  law  not 
having  defined  a  political  party,  we  must  re- 
sort to  the  generally  accepted  meaning  in  giv- 
ing effect  to  that  law.  The  popular  use  of 
that  statutory  term  which  we  shall  adopt  is 
found  in  the  latest  edition  of  Webster's  In- 
ternational Dictionary,  and  Is  as  follows:  "A 
number  of  persons  united  In  opinion  or  ac- 
tion, as  distinguished  from  or  opposite  to 
the  rest  of  the  community  or  association — es- 
pecially one  of  the  parts  Into  which  a  people 
is  divided  on  questions  of  public  policy."  A 
party  consisting  of  a  substantial  number  of 
persons  having  an  organization  and  commit- 
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tee,  and  contlnned  to  propagate  its  views, 
which  were  different  from  and  opposed  to  the 
views  of  its  rival  on  the  claims  of  both  par- 
ties, comes  within  this  definition.  Davidson 
V.  Hanson,  92  N.  W.  03,  95,  87  Minn.  211. 

Webster  defines  a  party  to  be  a  part  or 
portion  of  a  greater  number  of  persons  or 
people  of  a  larger  community,  or  the  like, 
united  by  some  tie,  as  distinguished  from  or 
opposed  to  the  rest  The  Century  Diction- 
ary describes  a  party  as  a  company  or  num- 
ber of  persons  ranged  on  one  side,  or  united 
in  opinion  or  design,  in  opposition  to  others 
in  the  community.  Burke  says  that  a  party 
is  a  body  of  men  united  for  promoting  by 
their  Joint  endeavors  the  national  interest 
upon  some  particular  principle  in  which  they 
are  all  agreed.  Sedgwick,  in  his  Elements  of 
Politics,  says:  "By  'parties'  I  mean  political 
combinations  designed  for  indefinite  dura- 
tion, and  having  distinctive  aims  and  opit- 
ions  on  some  or  all  of  the  leading  political 
questions  of  controversy  in  the  state  in  which 
they  are  formed."  A  party  must  have  dis- 
tinctive aims  and  purposes  and  be  united  in 
opposition  to  others  in  the  community  within 
which  it  exists.  A  body  of  electors  coming 
together  for  a  single  object,  and  with  no  con- 
tinuity of  aim  or  policy,  is  not  authorized  to 
file  certificates  of  nomination  under  a  stat- 
ute authorizing  political  parties  having  cast 
2  per  cent  of  the  total  vote  cast  at  the  last 
preceding  election  to  file  such  certificates, 
though  it  in  fact  polled  at  the  last  preceding 
election  over  2  per  cent  of  such  vote;  and 
thus  a  fraction  of  a  political  party  is  not  au- 
thorized to  nominate  by  certificate,  though 
having  polled,  under  a  distinctive  title,  over 
2  per  cent  of  the  largest  entire  vote  cast  at 
the  preceding  election.  Certificates  of  Nom- 
ination of  McKlnley  Citizens  Party,  6  Pa. 
Dist  R.  109,  110. 

Political  parties  are  voluntary  associa- 
tions for  political  purposes.  They  are  gov- 
erned by  their  own  usages,  and  establish 
their  own  rules.  Members  of  such  parties 
may  form  them,  reorganize  them,  and  dis- 
solve them  at  their  will.  The  voters  consti- 
tnting  such  party  are,  indeed,  the  only  body 
who  can  finally  determine  between  contend- 
ing factions  or  contending  organizations. 
The  question  is  one  essentially  political,  and 
not  Judicial,  in  its  character.  It  would  be 
alike  dangerous  to  the  freedom  and  liberty 
of  the  voters,  and  to  the  dignity  and  respect 
which  should  be  entertained  for  judicial  tri- 
bunals, for  the  courts  to  undertake  in  any 
case  to  investigate  either  the  government 
usages,  rules,  or  doctrines  of  a  political  par- 
ty, or  to  determine  between  confiictlng  claim- 
ants* rights  growing  out  of  its  government 
Davis  V.  Hambrick,  68  S.  W.  779,  780,  109 
Ky.27e. 

In  statutes  relative  to  elections,  the  term 
"political  party"  shall  apply  to  a  party  which 


at  the  preceding  annual  state  election  polled 
for  Governor  at  least  3  per  cent  of  the  entire 
vote  cast  in  the  commonwealth  for  that  of- 
fice.   Rev.  Laws  Mass.  1902,  p.  104,  c.  11, 1 1. 

A  political  party,  within  the  meaning  of 
the  act  relating  to  the  nomination  of  candi- 
dates, is  an  affiliation  of  electors  representing 
a  political  party  which  at  the  general  elec- 
tion next  preceding  polled  at  least  5  per  cent 
of  the  entire  vote  cast  in  the  state,  county, 
precinct  or  other  electoral  district  for  which 
the  nomination  is  made  for  representative  in 
Congress,  or  which  shall  present  a  petition, 
with  the  signatures  of  at  least  5  per  cent  of 
the  electors  of  that  district  stating  their  in- 
tention to  form  a  new  political  party,  giving 
the  designation  thereof.  Ann.  Codes  &  St 
Or.  1901,  I  2791. 

POLITIOAI.  POWER. 

Political  power  is  the  policy  of  govern- 
ment or  its  administration,  and  may  be  ex- 
ercised either  in  the  formation  or  administra- 
tion of  government,  or  both.  Political  pow- 
er embraces  all  governmental  powers  and 
functions,  whether  exercised  by  one  depart- 
ment or  another,  or  the  officers  of  one  or  the 
other.  It  follows  that,  if  it  be  a  political 
power,  that  of  itself  In  no  wise  militates 
against  its  exercise  by  a  person  belonging  to 
the  Judicial  department  of  the  government 
People  V.  Morgan,  90  111.  558,  563. 

"Political  power,"  as  the  term  is  used  in 
the  Bill  of  Rights,  declaring  that  all  political 
power  is  inherent  in  the  people,  consists  of 
the  three  great  attributes  of  sovereignty, 
namely,  legislative,  executive,  and  Judicial 
authority.  This  is  all  inherent  in  the  peo- 
ple. Stewart  v.  Polk  County  Sup'rs,  80  Iowa, 
9,  18,  1  Am.  Rep.  238. 

POLITIOAI.  QUESTIOK. 

It  is  clearly  a  political  question  as  to 
whether  or  not  the  proper  state  authorities 
shall  create  an  office  or  shall  provide  to  have 
it  filled,  as  to  how  long  an  Incumbent  shall 
hold,  and  as  to  the  manner  in  which  he  shall 
derive  his  title  to  it  with  which  the  courts 
cannot  interfere.  State  t.  Owens,  63  Tex. 
261,266. 

POUnOAI.  BIGHT. 

A  ''political  right"  is  defined  by  Anderson 
to  be  a  right  exercisable  in  the  administra- 
tion of  government,  and  Bouvi»  says:  "Po- 
litical rights  consist  in  the  power  to  partici- 
pate directly  or  indirectly  In  the  establish- 
ment or  management  of  government*'  Peo- 
ple V.  Barrett  67  N.  K.  742,  743,  208  IlL  09, 
96  Am.  St  Rep.  296. 

Political  rights  are  those  which  may  be 
exercised  In  the  formation  or  administration 
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of  the  government;  the  term  "rlghtB,"  as 
used  in  this  definition,  being  synonymous 
with  **power/'  People  t.  Morgan,  90  HI.  658, 
568. 

Political  rights  consist  in  the  power  to 
participate  directly  or  Indirectly  in  the  es- 
tablishment or  management  of  government. 
The  elective  franchise  and  the  right  to  hold 
public  office  constitute  the  principal  political 
rights  of  the  citizens  of  the  several  states. 
People  V.  Wasliington,  86  CaL  658,  662. 

A  political  right  is  a  right  exercisable  In 
the  administration  of  the  government  It  Is 
the  power  to  participate  directly  or  indirectly 
in  the  establishment  or  management  of  the 
government  Such  rights  are  fixed  by  the 
Constitution.  A  court  of  equity  has  no  juris- 
diction to  enjoin  issuing  notice  of  an  elec- 
tion, and  certifying  the  candidates  thereat, 
'  under  a  law  alleged  to  be  unconstitutional, 
since  that  is  a  matter  involving  political,  and 
not  civil,  rights.  Fletcher  v.  Tuttle,  87  N. 
B.  683,  686,  151  lU.  41,  25  L.  B.  A.  143,  42 
Am.  St  Rep.  220. 

POLITIOAI.  STATUS. 

Lord  Westbury,  in  Udney  T.  Udney,  L. 
R.  1  H.  L.  Sc.  441,  said:  **The  law  of  Bngland 
and  of  almost  all  civilized  countries  ascribes 
to  each  individual  at  his  birth  two  distinct 
legal  states  or  conditions — one  by  virtue  of 
which  he  becomes  the  subject  of  some  par- 
ticular country,  binding  him  by  the  tie  of 
natural  allegiance,  and  which  may  be  called 
his  political  status;  another  by  virtue  of 
which  he  has  ascribed  to  him  the  character 
of  a  citizen  of  some  particular  country,  and 
as  such  is  possessed  of  certain  municipal 
rights,  and  subject  to  certain  obligations, 
which  latter  character  is  the  civil  status  or 
condition  of  the  individual,  and  may  be  quite 
different  from  his  political  status."  United 
States  V.  Wong  Kim  Ark,  18  Sup.  Ct  456, 
459,  169  U.  8.  649,  42  L.  Ed.  890. 


POLL 

See  "Challenge  to  the  Polls'*;    *^otes 
Polled." 

Toll"  means  the  number  or  aggregate 
of  heads — a  list  or  register  of  heads  or  in- 
dividuals who  may  vote  in  an  election — so 
that  a  poll  includes  all  who  actually  cast 
their  votes  at  the  election,  those  who  stay 
away  not  being  counted.  Citizens  and  Tax- 
payers of  De  Soto  Parish  v.  Williams,  21 
South.  647,  649,  49  La.  Ann.  422,  87  U  R.  A. 
761. 


POIX  BOOK. 

Any  poll  book,  see  "Any." 


POIX  TAX. 

See,  also,  "Capitation  Tax.** 

Poll  tax,  as  known  in  the  legislative  his- 
tory of  Alabama,  is  a  tax  upon  the  male  in- 
habitants of  a  designated  age  for  the  main- 
tenance of  the  public  schools  of  the  county 
in  which  it  is  levied  and  collected.  Southern 
Ry.  Co.  V.  St  Clair  County,  27  South.  23,  25» 
124  Ala.  491. 

The  term  "poll  tax,**  within  the  mean- 
ing of  the  constitutional  provision  prohibit- 
ing poll  taxes,  does  not  include  compulsory 
labor  imposed  by  statute  upon  persons  resid- 
ing In  the  several  election  districts  of  a  conn- 
ty  for  the  purpose  of  keeping  the  roads  in  re- 
pair, and  therefore  such  statute  is  constitu- 
tional. Short  V.  States  81  Aa  822,  80  Md. 
892,  29  L.  R.  A.  404. 

A  poll  tax  is  not  a  tax  on  property,  but 
is  a  capitation  tax;  that  is,  a  specific  sum 
levied  upon  each  person.  People  v.  Ames,  51 
Pac.  426,  428,  24  Gblo.  422. 

The  poll  tax  is  a  tax  assessed  against 
the  party.  Wilson  v.  Cantrell,  40  S.  a  114^ 
133,  18  S.  B.  517,  524. 

The  poll  tax  which  is  levied  and  collect- 
ed in  most  of  the  cities  of  the  state  under 
charters  similar  to  that  of  the  plaintiff  is 
closely  analogous  to,  and  seems  to  be  to  some 
extent  a  substitute  for,  the  highway  labor 
tax,  or  the  highway  poll  tax,  as  it  may  be 
called,  which  from  the  earliest  times  has 
been  levied  and  assessed  upon  the  inhabit- 
ants of  townships  under  general  laws.  This 
highway  poll  tax,  although  levied  and  as- 
sessed in  labor,  may  be  commuted  for  in 
money,  and  is  as  truly  a  tax  as  if,  like  the 
road  tax  assessed  on  lands,  it  were  levied 
and  assessed  in  money,  but  could  be  com- 
muted for  in  labor.  In  at  least  one  instance 
in  the  statutes  it  is  styled  a  "poll  tax"  (Gen. 
St  c.  10,  I  15).  City  of  Faribault  T.  Misen- 
er,  20  Minn.  896,  399  (Gil.  847,  850). 

A  tax  is  a  pecuniary  burden  Imposed  for 
the  support  of  the  government,  and  a  law- 
which  provides  that  all  able-bodied  men  and 
citizens  between  the  ages  of  21  and  50  years 
shall  work  on  the  highways,  imposes  rather 
a  military  or  jury  service  than  a  poll  tax. 
Leedy  v.  Town  of  Bourbon,  40  M.  B.  640,  641, 
12  Ind.  App.  486. 

Revenue  Act,  1 10,  providing  for  the  levy 
and  collection  of  a  capitation  tax  of  $1  on 
every  person  leaving  the  state  by  any  rail- 
road, stagecoach,  or'  other  vehicle  engaged 
in  the  business  of  transporting  passengers 
for  hire,  to  be  paid  by  the  person  or  com- 
pany owning  the  road,  coach,  or  vehicle,  is 
not  a  poll  tax,  within  the  meaning  of  Const 
art  2,  I  7,  limiting  the  poll  tax  to  $4  upon 
all  male  residents  of  the  state  within  certain 
ages.    It  is  more  properly  a  tax  upon  the 
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CMunon  carrier,  regulated  by  the  number  of 
passengers  transported.  Bx  parte  Grandall, 
1  Nev!  294,  313. 

POIXINO  PULOB. 

In  statutes  relatire  to  elections,  the  term 
*^]Iiug  place"  shall  apply  to  a  room  or  place 
provided  by  a  city  or  town  for  an  election  or 
caucus.    Rey.  Laws  Mass.  1902,  p.  104,  c.  11, 

I  1. 


POLLICITATION. 

A  pollicitation  is,  in  the  civil  law,  a  sort 
of  contract  which  arises  from  a  promise 
made  by  one  party  only,  without  any  consent 
or  acceptance  by  the  other.  McOulloch  v. 
Eagle  Ins.  €k>.,  18  Mass.  (1  Pick.)  278,  283. 


POLLUTE. 

A  finding  by  the  court,  on  the  averment 
that  defendants  had  deposited  culm,  muck, 
and  dirt  in  a  stream,  that  defendants  had 
polluted  the  stream,  is  but  another  form  of 
saying  that  they  had  deposited  culm,  muck, 
and  dii-t  in  it,  as  the  bill  charged.  Fricke  ▼. 
Quinn,  41  A.  737,  788,  188  Pa.  474. 

POLYGAMY. 

Polygamy  has  always  been  odious  among 
the  northern  and  western  nations  of  Europe, 
and,  until  the  establishment  of  the  Mormon 
Church,  was  almost  exclusively  a  feature  of 
the  life  of  Asiatic  and  of  African  people.  At 
common  law  the  second  marriage  was  always 
void  (2  Kent,  Gomm.  79),  and,  from  the  earli- 
est history  of  England,  polygamy  has  been 
treated  as  an  offense  against  society.  After 
the  establishment  of  the  ecclesiastical  courts, 
and  until  the  time  of  James  I,  it  was  pun- 
ished through  the  instrumentality  of  those 
tribunals,  not  merely  because  ecclesiastical 
rights  had  been  violated,  but  because  upon 
the  separation  of  the  ecclesiastical  courts 
from  the  dvil  the  ecclesiastical  were  suppos- 
ed to  be  the  most  appropriate  for  the  trial  of 
matrimonial  causes  and  offenses  against  the 
rights  of  marriage.  Just  as  they  were  for  tes- 
tamentary causes  and  the  settlement  of  the 
estates  of  deceased  persons.  By  the  statute 
of  1  Jac  I,  c.  11,  the  offense,  if  committed  in 
England  or  Wales,  was  made  punishable  in 
the  civil  courts,  and  the  penalty  was  death. 
As  this  statute  was  limited  in  its  operation 
to  England  and  Wales,  it  was  at  a  very  early 
period  re-enacted  generally,  with  some  modi- 
fications, in  all  the  colonies.  The  practice  of 
polygamy  is  not  within  the  protection  of  the 
constitutional  provision  guarantying  the  free- 
dom of  religion.  Reynolds  v.  United  States, 
98  U.  8.  145,  149,  162,  164,  26  L.  Ed.  244. 

In  defining  the  offense  of  polygamy,  the 
statute  declares  that,  "if  any  person  who  has 


a  former  husband  or  wife  living  marries  an- 
other person,  or  continues  to  cohabit  with 
such  second  husband  or  wife,  he  or  she 
shall,"  except  in  cases  therein  specified,  "be 
deemed  guilty  of  the  crime  of  polygamy." 
The  excepted  cases  refer  to  a  marriage,  after 
a  legal  divorce,  by  one  not  the  guilty  cause 
thereof,  and  to  one  innocently  contracted  un- 
der the  belief  that  the  former  wife  or  hus- 
band is  dead,  when  such  wife  or  husband 
has  been  continuously  absent,  either  beyond 
the  sea,  or  after  a  voluntary  withdrawal,  and 
without  being  heard  from  alive  for  the 
period  of  seven  years.  State  v.  Armington, 
25  Minn.  29,  3a 

POLYGAMIST. 

Any  man  is  a  polygamist  or  bigamist, 
who,  having  previously  married  one  wife, 
still  living,  and  having  another  at  the  time 
when  he  presented  himself  to  claim  registra- 
tion as  a  voter,  still  maintains  that  relation  to 
a  plurality  of  wives,  although  from  the  date 
of  the  passage  of  the  act  of  March,  1882,  un- 
til the  day  he  offers  to  register  and  vote,  he 
may  not,  in  fact,  have  cohabited  with  more 
than  one  woman.  Cannon  v.  United  States, 
6  Sup.  Ct.  278,  287,  116  U.  S.  65,  29  L.  Ed. 
561  (citing  Murphy  v.  Ramsey,  114  U.  S.  16, 
6  Sup.  Gt  747,  29  L.  Ed.  47). 

POND. 

See  "Private  Pond.** 

"Pond,"  as  defined  by  Webster,  is  a  con- 
fined or  stagnant  body  of  fresh  water,  and 
it  is  the  body  of  water  which  comprises  a 
pond.  Rockland  Water  Co.  v.  Camden  &  R. 
Water  Co.,  16  AtL  786,  790,  80  Me.  544,  1  L. 
R.  A.  388. 

In  respect  to  title,  the  law  divides  natu- 
ral fresh-water  ponds  into  two  classes — ^tbe 
small,  which  pass  by  an  ordinary  grant  of 
land,  like  brooks  and  rivers,  from  which,  as 
conveyable  property,  they  are  not  distin- 
guished, and  the  large,  which  are  exempted 
from  the  operation  of  such  a  grant,  for  the 
reasons  that  stop  private  ownership  at  the 
water's  edge  of  the  sea  and  its  estuaries. 
Tide  waters  and  large  ponds  are  public  wa- 
ters. Concord  Mfg.  Co.  v.  Robertson,  25  Atl. 
718,  719,  66  N.  H.  1,  18  L.  R.  A.  670. 

A  pond  created  by  a  milldam  includes 
the  dam,  even  in  Judicial  plirase.  Jackson 
V.  Vermilyea  (N.  Y.)  6  Cow.  G77.  A  flndiug 
of  the  height  of  water  in  a  pond  is  equiva- 
lent to  finding  the  height  of  the  dam. 
Hutchinson  v.  Chicago  &  N.  W.  Ry.  Co.,  37 
Wis.  582,  603  (citing  Aken  v.  Parfrey,  35  Wis. 
249). 

The  word  "pond,"  in  a  lease  giving  the 
lessee  the  right  to  raise  a  dam  as  high  as  the 
water  will  rise  in  a  certain  pond,  cannot  be 
construed  to  mean  the  pond  made  by  the  dam 
existing  at  the  time  the  lease  was  made,  as 
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Buch  oonstractlon  would  render  It  inopera- 
tire,  but  was  used  to  designate  the  place 
where  the  flowage  might  be  made;  and  it 
was  held  that  the  power  conferred  should  be 
limited  only  by  the  barriers  to  the  water 
around  the  pond  and  the  premises  described. 
Smith  Y.  Moodus  Water  Power  Co.,  85  Conn. 
392,  39& 

As  natural  water  coarse. 

See  -Natural  Water  Course.'^ 

As  a  designation  of  bonndarj. 

Where  a  pond  is  used  to  designate  a 
boundary  of  land,  the  land  only  extends  to 
the  water's  edge.  State  of  Indiana  y.  Milk 
(U.  S.)  11  Fed.  889,  395. 

The  term  "pond,"  when  used  to  desig- 
nate a  boundary  or  land  on  a  natural,  non- 
naYigable  pond,  operates  to  fix  the  boundary 
at  the  natural  shore  of  the  lake,  and  the 
owner  does  not  acquire  the  bed  of  the  pond 
which  is  made  dry  by  drainage  and  the  nat- 
ural action  of  a  river  in  filling  up  the  pbnd. 
Noyes  t.  Collins,  61  N.  W.  250,  92  Iowa,  566, 
26  L.  R.  A.  609,  54  Am.  St  Rep.  571. 

The  term  '"pond"  in  a  deed  conveying 
the  portion  of  a  pond  included  in  certain 
boundaries,  includes  the  land  covered  by 
the  watar.  In  Ca  Litt  6,  it  is  said:  "If  a 
man  grant  aquam  suam,  the  soil  shall  not 
pass,  but  by  the  name  stagnum,  a  pool,  the 
water  shall  pass,  and  the  land  also.  So 
gurges  and  gulf  is  water  and  land,  and 
therefore  by  grant  thereof  by  that  name  the 
soil  doth  pass."  Goodrich  v.  Bastem  B.  B., 
87  N.  H.  149,  164. 

"Pond,"  as  used  In  a  deed  conveying 
land  as  being  bounded  on  a  pond,  which  pond 
is  raised  to  an  artificial  height  in  the  winter, 
and  allowed  to  remain  at  its  natural  level  in 
the  summer,  should  be  construed  to  mean 
low-water  mark  of  the  pond  in  Its  natural 
state;  and  hence  the  deed  conveys  land  to 
that  point,  without  regard  to  the  fact  that 
it  may  have  been  executed  in  the  winter. 
Paine  v.  Woods,  106  Mass.  160,  169. 

Where  a  lot  of  land  was  conveyed  and 
described  as  bounding  on  one  end  "upon  a 
pond,"  and  it  appeared  that  there  was  a  nar- 
row cove  or  arm  of  the  pond  extending  from 
the  pond  across  the  lot,  and  that,  if  the  land 
conveyed  was  limited  by  this  cove,  the  lines 
would  not  correspond  with  those  of  the  ad- 
Joining  lots — there  remaining  a  portion  of 
land  not  conveyed  between  the  cove  and  the 
pond — it  was  held  that  the  land  granted  ex- 
tended across  the  cove  to  the  main  body  of 
water  called  the  pond.  Nelson  y.  Butterfleld, 
21  Me.  (8  Shep.)  220,  229. 

Stream  distingnislied. 

A  controlling  distinction  between  a 
stream  and  a  pond  or  lake  is  that  in  the  one 


case  the  water  has  a  natural  motion — ^a  cur- 
rent— while  in  the  other  the  water  la,  in  its 
natural  state,  substantially  at  rest  Hardin 
V.  Jordan,  11  Sup.  Ct  838,  839,  140  U.  S. 
371,  35  L.  Ed.  428;  Trustees  of  Schools  y. 
Schroll,  12  N.  B.  243,  246,  120  III  500,  60  Am. 
Rep.  575. 

'*A  body  of  water  half  a  mile  long  and  a 
quarter  of  a  mile  wide  in  the  broadest  part, 
fed  by  two  streams,  which  has  no  current, 
and  the  bed  of  which  is  shaped  like  the  bowl 
of  a  spoon,  with  a  depth  of  sixteen  feet  in 
places,  and  a  sluggish  outlet  four  feet  in 
depth,  is  a  pond  or  lake,  as  distinguished 
from  a  stream  or  river."  Gouvemeur  v.  Na- 
tional Ice  Co.,  11  N.  Y.  Supp.  87,  89,  67  Hun, 
474. 

PONE. 

See  "Writ  of  Pone." 

PONY. 

Though  a  pony  is  defined  by  Webster  to 
be  a  small  horse,  the  terms  "horse"  and 
"pony"  are  not,  in  common  usage  and  ac- 
ceptation, synonymous  or  convertible  terms; 
but,  on  the  contrary,  the  term  "pony"  is  used 
to  distinguish  from  horses  in  general  a  pe- 
culiar breed,  having  well-known  and  strongly 
marked  characteristics.  Thus  a  description 
in  a  chattel  mortgage  of  "one  pair  of  clay- 
bank  horses"  is  not  sufficient  to  describe  a 
yellow  pony  with  some  white  about  him. 
Golden  v.  Cockrill,  1  Kan.  259,  266,  81  Am. 
Dec  510. 

POirr  HOMESTEAD. 

The  exemption  provided  for  by  Ck>de 
1878,  I  2866,  that  "the  following  property  of 
every  debtor  who  is  the  head  of  a  family 
shall  be  exempt  from  levy  and  sale  by  vir- 
tue of  any  process  whatever  under  the  laws 
of  this  state,"  is  generally  called  a  "pony 
homestead."  Bennett  v.  Trust  Co.  <tf  Geor- 
gia, 32  S.  B.  625,  626,  106  Ga.  578. 

POOL 

As  a  body  of  watey. 

Stagnum  (in  English,  a  pool)  consists  of 
water  and  land;   and  therefore  by  the  name 

j  of  "stagnum,"  or  a  pool,  the  water  and*  land 
shall  pass  also.    Johnson  v.  Rayner,  6  Gray, 

'l07,   110   (citing  Co.   Litt   5);    Goodrich  v. 

!  Eastern  R.  R.,  37  N.  H.  149,  164. 

The  word  "pool"  was  defined  in  1  Smith's 
Laws,  p.  814,  which  was  an  act  regulating 
fishery  In  the  Schuylkill  river,  the  first  sec- 
tion of  which  applied  to  the  practice  which 
had  grown  up  of  drawing  several  seines  or 
nets  in  the  same  pools  or  fishing  places,  as 
"so  much  of  said  river  as  extends  from  one 
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side  or  bank  to  the  other  side  or  bank  there- 
of, and  from  the  place  where  seines  or  nets 
have  been  nsually  thrown  In  to  the  place 
where  they  have  been  usually  taken  out" 
Hart  T.  Hill  (Pa-)  1  Whart  124.  132. 

The  words  "fishery,  pool,  or  fishing 
place,"  as  defined  in  the  act  of  1808,  can  only 
refer  to  a  place  on  the  shore  to  which  a  fish- 
ery is  annexed,  and  there  can  be  no  pool  or 
fishery  in  reference  to  fishing  by  claim  of 
common  right  on  the  river.  A  person  thus 
fishing  can  be  in  no  sense  the  owner  or  poch 
sessor  of  a  fishery.  There  can  be  no  pool  or 
fishing  place  which  is  his  by  any  other  right, 
and  authority  is  given  to  all  the  inhabitants 
of  the  state  Bennett  t.  Boggs  (U.  S.)  8  Fed. 
Gas.  221,  225. 

A  pool  or  fishing  place  is  defined  by  the 
statute  to  be  "from  the  place  or  places  where 
seines  or  nets  have  been  usually  thrown  into 
the  water  to  the  place  or  places  where  they 
have  been  usually  taken  out,  or  from  the 
place  or  places  where  they  may  be  hereafter 
thrown  into  the  water  to  the  place  or  places 
where  they  may  be  taken  out**  Tinicum 
Fishing  Co.  y.  Carter,  61  Pa.  (11  P.  F.  Smith) 
21,  Se,  100  Am.  Dec.  597. 

As  a  eomblnation  of  stakes. 

See    ''Auction    Pools";     "Combination 
-    Pools";  "Mutual  Poola." 

A  pool  is  a  combination  of  stakes,  the 
money  derived  from  which  goes  to  the  win- 
ner. Ex  parte  Powell,  66  S.  W.  298,  299,  43 
Tex.  Cr.  R.  391 ;  Commonwealth  v.  Ferry,  15 
N.  B.  484,  489,  146  Mass.  203;  Reilly  T. 
Gray,  28  N.  Y.  Supp.  811,  814,  77  Hun,  402. 

The  term  "the  pool*'  is  used,  in  gambling 
on  horse  races  by  means  of  pools,  to  desig- 
nate the  amount  of  money  deposited  by  the 
various  persons  betting  on  their  choice  of 
horses  or  on  the  field.  James  t.  State,  63 
Md.  242,  248. 

In  horse  racing,  ball  games,  etc.,  as  de- 
fined by  the  Century  Dictionary,  a  "pool" 
means  the  combination  of  a  number  of  per^ 
sons,  each  staking  a  sum  of  money  on  the 
success  of  a  horse  in  a  race,  a  contestant  in 
a  game,  etc. ;  the  money  to  be  divided  among 
the  successful  betters  according  to  the  amount 
put  in  by  each.  It  is  therefore  one  of  the 
forms  of  making  bets  or  wagers  on  horse 
races,  and  comes  within  the  prohibition  of 
Act  Feb.  29,  1896,  making  "unlawful  a  bet  or 
wager  by  any  ways,  means  or  devices,  or  the 
receiving  or  recording  or  registering  or  for- 
warding, or  purporting,  or  pretending  to  for- 
ward, any  money,  thing  or  consideration  of 
value  to  be  bet  or  wagered  upon  the  result 
of  any  trial  of  speed  or  power  or  endurance 
or  skill  of  animal  or  beast,  which  is  to  take 
place  beyond  the  limits  of  the  common- 
wealth.'* Lacey  v.  Palmer,  24  S.  B.  930,  931, 
93  Va.  159,  31  L.  B.  A.  822,  57  Am.  St  Rep. 
795. 


As  a  same  played  on  a  billiard  taUe. 

As  billiards,  see  "Billiards." 

Pool  is  a  game  played  on  a  billiard  table 
with  six  pockets  (Cent  Diet);  it  is  one  of 
the  various  games  played  on  a  six-pocket 
billiard  table  (Stand.  Diet);  and  It  is  treated 
in  Webster's  Dictionary  and  in  the  Ency- 
clopaedia Britannica  as  a  kind  of  blllinrds; 
and  hence  it  is  within  Code,  §  6002,  prohibit- 
ing any  person  who  keeps  a  billiard  hall 
from  permitting  any  minor  to  remain  in  such 
hall.  State  v.  Johnson,  79  N.  W.  62,  108 
Iowa,  245. 

In  an  action  to  recover  the  purchase 
price  for  billiard  tables,  the  defense  inter- 
posed was  that  the  tables  were  sold  with 
the  knowledge,  intent,  and  purpose  on  the 
part  of  the  parties  that  the  same  were  to 
be  and  should  be  used  as  implements  for 
gambling,  in  violation  of  the  statute.  To 
sustain  this  defense,  defendant  showed  that 
there  were  sold  in  connection  with  the  tables 
what  is  called  a  "pin  pool  set,"  and  printed 
rules  for  playing  the  pin  pool  game,  and 
he  relied  on  the  rule,  which  provided,  "If 
a  player  neglects  to  claim  the  pool  when  he 
has  made  it,  before  the  next  play,  he  must 
wait  until  his  turn  comes  again,  when  he 
may  declare  pool;  but,  if  another  makes  pool 
in  the  meantime,  that  other  is  entitled  to 
it;"  and  it  was  claimed  that  "pool"  meant 
"stakes,"  and  so  that  the  rule  contemplated 
playing  for  stakes.  The  court  held  that  the 
evidence  introduced  was  insufladent  to  show 
that  the  word  "pool,"  as  used  in  the  game, 
necessarily  means  stakes,  and  said:  "It 
appears  to  us  to  be  a  word  applied  to  the 
result  In  favor  of  the  winner,*  and  that 
money  or  other  valuable  thing  may  or  may 
not  be  staked  upon  tbe  result,  as  the  parties 
agree."  Brunswick  &  Balke  Co.  v.  Yalleau, 
50  Iowa,  120,  123,  32  Am.  Rep.  119. 

"Pool,"  within  the  meaning  of  the  stat- 
ute prohibiting  the  playing  of  pool,  pro- 
vided money  be  bet  on  the  game,  includes 
the  game  of  pool,  though  played  upon  a 
licensed  billiard  table  or  tenpin  alley.  Stone 
V.  State,  3  Tex.  App.  675,  676. 

As  a  speenlatiTe  operation  In  stooks. 

Pool  is  a  Joint  adventure  by  several 
owners  of  a  specified  stock  or  other  security, 
temporarily  subjecting  all  their  holdings  to 
the  same  control  for  the  purpose  of  a  specu- 
lative operation,  in  which  any  of  the  shares 
contributed  by  one,  and  any  profit  on  the 
shares  contributed  by  another,  shall  be  shar- 
ed by  all  alike.  Green  v.  Hlgham,  61  S.  W. 
798,  799,  161  Mo.  333. 

A  pool  is  defined  to  be  a  combination  of 
persons  contributing  money  to  be  used  for 
the  purpose  of  increasing  or  depressing  the 
market  price  of  stocks,  grain,  or  other  com- 
modities; also  the  aggregate  sums  so  con- 
tributed (Webster).    Mollyneaux  v.  Wltten- 
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berg,  58  N.  W.  205,  208,  89  Neb.  547  (citing 
Black,  Law  Diet  p.  910). 

Real  estate  pooL 

The  word  "pool,"  in  reference  to  a  real 
estate  pool,  Is  of  modern  date,  and  may  not 
be  well  understood;  but,  in  reference  to  a 
real  estate  pool,  It  can  mean  no  more  than 
that  certain  individuals  are  engaged  in  deal- 
ing in  real  estate  as  a  commodity  of  traflSc. 
Kilboum  y.  Thompson,  108  U.  &  168,  195, 
26  L.  Bd.  377. 

POOL  BKEASUBB. 

Pool  measure  is  an  allowance  claimed  by 
ancient  custom  in  the  port  of  London  of 
one  chaldron  to  every  score,  the  basis  of 
which  measure  is  the  chaldron,  a  well-known 
quantity,  being  a  multiple  of  so  many  bush- 
els. Parish  T.  Thompson*  8  East,  525,  526, 
530. 

POOL  BOOK. 

A  pool  room  Is  one  In  which  pools  are 
sold.  Bz  parte  Powell,  66  8.  W.  298,  299, 
43  Tex.  Cr.  R.  391. 

A  pool  room  is  a  place  where  people  bet 
or  take  chances.  People  ▼.  McCue,  83  N. 
Y.  Supp.  1088,  1069,  87  App.  Div.  72. 

POOL  SELLER. 

A  pool  seller  is  one  who  sells  pools  on 
any  event— as  horse  races,  boat  races,  etc. 
Bz  parte  Powell,  66  a  W.  298.  299,  43  Tex. 
Or.  R.  391. 

POOL  SELLXNG. 

Pool  selling  imports  a  transaction,  where 
the  money  of  some  person  other  than  the 
seller  of  the  pool  is  to  be  received  by  him. 
People  V.  Bennett  (TJ.  8.)  113  Fed.  515,  516. 

In  a  contract  by  which  a  fair  association 
conveyed  the  official  pool  selling  privilege 
of  a  race  track  for  a  certain  period,  the 
term  "pool  selling"  was  another  name  for 
betting  and  gambling  on  horse  races.  UU- 
man  v.  St.  Louis  Fair  Ass'n,  66  S.  W.  949, 
951,  167  Mo.  273,  56  L.  R.  A.  606. 

Pool  selling  is  simply  a  scheme  for  fa- 
cilitating betting  on  horse  races.  The  man- 
ager is  the  stakeholder.  The  better  deposits 
his  money  and  selects  his  horse.  In  one 
kind  of  pool  the  highest  bidder  has  the  first 
choice  of  horses.  The  event  of  the  race  de- 
termines the  winner,  and  he  gets  the  whole, 
less  the  commission  of  the  manager.  Ck)m- 
monwealth  y.  Ferry,  146  Mass.  203,  15  N.  B. 
484,  485.  And  such  pool  selling  is  not  a  lot- 
tery, within  the  meaning  of  Const  N.  Y.  art 
1,  I  10,  prohibiting  lotteries  or  the  sale  of 
lottery  tickets.  Rellly  y.  Gray,  28  N.  T. 
Supp.  811,  814,  77  Hun,  402.  There  exist 
all  the  characteristics  of  betting.    The  fact 


that  sereral  may  combine  upon  the  same 
horsb  does  not  change  the  character  of  the 
transaction.  The  pool  manager  has  nothing 
to  do  with  the  race  or  with  the  moneys, 
except  to  safely  hold  them  until  the  race 
is  decided,  and  then  hand  them  over  to 
the  winner  or  winners,  less  his  commissions. 
The  essence  of  the  whole  thing  is  the  bet- 
ting, and  that  should  determine  the  cate- 
gory to  which  such  transactions  belong.  Peo- 
ple ▼.  McGue,  83  N.  Y.  Supp.  1088,  1089,  87 
App.  Dlv.  72. 

Pool  selling  does  not  constitute  a  lot- 
tery or  a  policy  or  bucket  shop,  within  the 
meaning  of  a  municipal  ordinance  prohibiting 
the  keeping  of  such  establishments.  People 
V.  ReUly,  50  Mich.  384,  15  N.  W.  520,  45  Am. 
Rep.  47. 

POOL  TABLE. 

As  billiard  table,  see  '^Billiard  Table." 

POOL  TICKET. 

A  pool  ticket  Is  a  ticket  entitUng  the 
holder  to  a  share  in  the  proceeds  of  a  pool. 
Bx  parte  Powell,  66  8.  W.  298^  299,  43  Tex. 
Gr.  R.  391. 

POOLING  OOKTBAOT. 

Pooling  may  be  defined  to  be  the  aggre- 
gation of  property  or  capital  belonging  to 
different  persons,  with  a  view  to  common 
liabilities  and  profits.  The  expression  "com- 
bination in  the  form  of  trust'*  in  Act  Cong. 
July  2,  1890,  c.  647,  26  Stat  209  [U.  S.  Ck)mp. 
8t  1901,  p.  3200],  prohibiting  every  combi- 
nation in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  com- 
merce among  the  several  states,  and  in  the 
Louisiana  act  of  July  5,  1890,  prohibiting 
every  contract,  combination  in  the  form  of 
trust,  or  conspiracy  in  restraint  of  trade  or 
commerce,  etc.,  would  seem  to  point  to  Just 
what  in  popular  language,  is  meant  by  "pool- 
ing." American  Biscuit  &  Mfg.  Co.  v.  Klots 
(U.  S.)  44  Fed.  721.  725. 

A  contract  betwen  competing  railroad 
corporations  to  divide  their  earnings  from 
the  transportation  of  freight  in  fixed  pro- 
portions is  a  pooling  contract,  and  has  long 
been  held  void  by  the  courts,  as  against 
public  policy.  Such  a  contract  does  not 
merely  restrict  competition,  but  tends  to  de- 
stroy It  United  States  v.  Trans-Missouri 
Freight  Association  (U.  S.)  58  Fed.  58,  ^  7 
C.  C.  A.  15,  24  L.  R.  A.  78. 

POOR. 

See  "Casual  Poor^;  ••Town's  Poor.*^ 

The  term  "poor"  is  used  in  two  senses. 
We  use  it  in  one  sense  simply  as  opposed 
to  the  term  'Mch."  Thus  we  speak  of  the 
ordinary  laborerip  mechanics,  and  artisans 
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as  poor  people,   without  a  thought  of  de- 
scribing persons   who  are  other  than  self- 
supporting.     We  use  the  term  also  to  de- 
scribe that  class  who  are  entirely  destitute  ; 
and   helpless,    and   therefore  dependent  on  ■ 
public  charity.     Dictionaries  recognize  this  | 
twofold  sense.     Thus  Webster  gives  these : 
definitions:      "First  Destitute    of   property; 
wanting  in  material  riches  or  goods;  needy; ; 
indigent     It  is  often  synonymous  with  *in-  j 
digenf  and  with  'necessitous/  denoting  ex- ; 
treme  want     It  is  also  applied  to  persons 
who  are  not  entirely  destitute  of  property, ! 
but  who  are  not  rich,  as  a  poor  man  or 
woman;  poor  people.    Second.  (Law)  So  comr- 
pletely  destitute  of  property  as  to  be  entitled 
to  maintenance  from  the  public."    When  we 
speak  of  the  relief  of  the  poor  as  a  public 
duty,  and  one  which  ma^  justify  taxation, 
we  use  the  term  only  in  the  latter  senses 
Something  more  than  poverty,  in  that  sense 
of  the  term,  is  essential  to  charge  the  state 
with   the  duty  of  support.     It  i8»  strictly 
speaking,    the  pauper  and  poor   man   who 
hare    claims   on   public   charity.     Stato   ▼. 
Osawkee  Tp.,  14  Kan.  418»  421.  19  Am.  Rep. 
90. 

Webster  defines  the  word  *'poor":  ^Des- 
titute  of  property;  wanting  in  matedal  re- 
sources or  goods;  needy;  indigent;  necessi- 
tous; denoting  extreme  want"  It  is  ap- 
plied to  persons  who  are  not  destitute  of 
property,  but  who  are  not  rich.  In  law  It 
means  so  completely  destitute  of  property  as 
to  be  entitled  to  maintenance  from  the  pub- 
lic. "Pauper"  and  •*poor"  have  nearly  the 
same  meaning,  and  they  both  embrace  sev- 
eral classes.  A  bequest  to  the  poor  of  the 
dty  of  Green  Bay,  where  there  were  no 
city  paupers  nor  poor  fund  at  the  time  of 
the  testator's  death,  was  void  for  uncer- 
tainty as  to  what  classes  of  poor  it  applied. 
In  re  Hoffen's  Bstate,  36  N.  W.  407,  400,  70 
Wis.  522. 

A  bequest  to  the  poor  of  a  certain  com- 
munity does  not  apply  to  persons  receiving 
public  aid,  for  the  reason  that,  if  so  applied, 
it  would  simply  ease  taxes,  and  so  benefit 
the  property  owners  rather  than  the  poor. 
Attorney  General  v.  Clarke,  1  Amb.  422; 
Attorney  General  v.  Wilkinson,  1  Beav.  370, 
372;  In  re  Waterman's  Will,  28  Atl.  1026. 
18  R.  I.  632. 

The  use  of  the  term  "poor  of  a  county" 
In  a  charitable  bequest  to  a  county  for  the 
support  of  the  poor  of  such  county  means 
the  paupers  of  the  county  who  are  depend- 
ent on  the  county  for  support  There  is  no 
legal  indeflniteness  or  impracticability  In 
the  use  of  the  term  which  will  call  for  the 
application  of  the  doctrine  of  cy  pres.  Heu- 
ser  V.  Harris,  42  IlL  425,  4>8a 

A  bequest  in  trust  for  the  poor  and  aged 
will  be  construed  to  mean  not  the  poor  who 
Hrs  abundantly  able  to  provide  for  them- 
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selves,  but  the  poor  who  need  assistance, 
and  the  aged — those  aged  people  who  are 
properly  subjects  of  charity.  Coleman  v. 
G'Leary's  Bx'r  (Ky.)  70  S.  W.  1068.  1074. 

The  word  "poor,"  as  used  in  a  statute 
providing  that  the  town  shall  be  liable  for 
the  support  of  any  poor  person  having  a 
settlement  therein,  has  a  restricted  and  tech- 
nical meaning,  and  is  practically  synony- 
mous with  "destitute";  denoting  extreme 
want  and  helplessness.  Juneau  County  v. 
Wood  County,  85  N.  W.  887,  888,  100  Wis. 
330  (citing  Town  of  Rhine  v.  City  of  She- 
boygan, 82  Wis.  354,  52  N.  W.  444;  Town  of 
Ettrick  V.  Town  of  Bangor,  84  Wi&  259,  54 
N.  W.  401;  Wisconsin  Keeley  Institute  Co. 
V.  Milwaukee  County,  05  Wis.  158,  70  N.  W. 
68,  86  L.  R.  A.  55,  60  Am.  St  Rep.  106). 

The  poor  referred  to  In  a  contract  to 
maintain  the  poor  of  the  township  means 
legal  paupers;  that  is,  persons  required  to  be 
kept  and  maintained  by  the  overseers  of  the 
poor.  Those  only  are  poor,  within  the  mean- 
ing of  the  term  as  there  used,  who  have  been 
previously  declared  to  be  paupers  by  a  Justice 
of  the  peace.  Sayres  v.  Inhabitants  of 
Springfield,  8  N  J.  Law  (3  Halst.)  166,  169.     * 

A  bequest  for  the  spedal  benefit  of  the 
worthy  "poor  white  American,  Protestant, 
Democratic  widows  or  orphans"  of  a  cer- 
tain town  meant  those  who  had  exhausted 
all  means  of  support,  and  were  In  a  condi- 
tion to  require  public  aid  for  supplies  for 
their  existence.  It  Included  those  who  were 
paupers  and  were  receiving  such  aid.  Beards- 
1^  T.  Selectmen  of  Bridgeport,  8  Atl.  557, 
558,  68  C<mn.  480,  66  Am.  Rep.  162. 

The  term  "poor"  may  be  used  to  char- 
acterize minor  children  who  do  not  owi: 
property  tn  their  own  name,  although  they 
earn  their  own  living.  Woods  v.  Perkins^ 
0  South.  48,  48  La.  Ann.  347. 

The  term  **poor  of  Bldred  township,"  la 
a  wUl  creating  a  trust  for  the  benefit  of  the 
poor  of  Bldred  township.  Is  sufficiently  def- 
inite as  a  description  of  the  beneficiaries. 
Trim  T.  Brightman,  81  Aa  1071,  168  Pa. 
305. 

POOB  OHZXiDBEll* 

See  ''Children  of  the  Poor."* 

''Poor  children,"  within  the  meaning  of 
a  statute  making  It  lawful  for  the  over- 
seers of  the  poor  to  put  out  as  apprentices 
all  poor  children  whose  parents  are  dead, 
or  by  the  said  magistrates  found  to  be  un- 
able to  maintain  them*  etc.,  means  children 
who  are  paupers  in  the  common  and  popular 
acceptation  of  that  term— that  Is,  those  so 
poor  as  to  be  unable  to  provide  for  them- 
selves, and  having  no  one  of  sufiScient  pe- 
cuniary ability  to  care  for  them,  and  there-, 
fore   a   charge  upon  the   bounty   and  gen- 
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eroslty  of  the  public    In  M  WUtinf  (Pa.) 
8  Plttsb.  R.  129,  ISX 


POOR  PEBSOK. 

Any  poor  person,  ■••  "Any.** 

The  term  ''poor  person,**  as  nsed  In  the 
statute  relating  to  the  keeping  of  a  poor 
book,  has  a  settled  and  legal  signification, 
and  is  applied  to  those  who  may  rightfully 
claim  alms  trom  the  public  bounty.  Its 
meaning  is  the  same  as  that  of  pauper  or 
indigent  person.  Warren  Ck>unty  Ck>m'rs  t. 
Osbum,  4  Ind.  App.  680,  502;  81  N.  B.  641, 
642. 

In  construing  a  statute  providing  that 
''no  person  shall  be  removed  as  a  pauper 
from  one  city  or  town  to  any  other  city  or 
town  of  the  same  or  any  other  county,  or 
trom  any  county  to  any  other  county,  but 
every  poor  person  shall  be  supported  in  the 
county  where  he  may  be,  and  if  he  shall 
become  poor,  sick,  or  infirm,  he  shall  be  sup- 
ported and  relieyed  by  the  superintendent 
of  the  poor  at  the  expense  of  the  county,** 
the  court  said:  "It  is  assumed  by  the  plain- 
pSs  that  the  words  'poor  person,*  referred 
to  in  the  statute,  mean  those  who  depend 
on  their  daily  labor  for  their  support  We 
think  titiis  is  an  erroneous  construction,  in 
that  the  terms  'poor  person'  and  'pauper'  are 
used  interchangeably  in  the  statute;  and  a 
person  who  has  always  supported  his  family 
and  himself  by  his  labor  cannot  be  desig- 
nated a  pauper,  nor  Is  he  such  a  poor  per- 
son as  is  referred  to  in  the  statute  as  one 
liable  to  become  a  public  charge.  An  able- 
bodied  man,  who  has  always  maintained 
himself  and  family  by  his  own  exertions, 
and  who  has  come  into  another  county,  and 
there,  without  fault  upon  his  part,  by  means 
of  an  accident,  has  become  unable  to  sup- 
port himself,  is  many  degrees  removed  from 
the  condition  of  a  pauper."  Wood  v.  Sim- 
mons,  4  N.  Y.  Supp.  368,  870,  61  Hun,  825. 

The  fact  that  a  woman  having  four 
small  children  dependent  on  her  is  a  "poor 
person,"  within  the  meaning  of  a  statute 
which  provides  that  every  person  who  is 
sick  or  in  any  other  way  disabled  or  en- 
feebled so  as  to  be  unable  by  his  work  to 
maintain  himself  shall  be  maintained  by  the 
county  or  town  in  which  he  may  be,  is 
shown  by  evidence  that  she  had  but  $125 
when  she  was  widowed,  and  Immediately 
afterwards,  for  several  months,  was,  be- 
cause of  sickness,  unable  to  work.  Bartlett 
V.  Ackerman,  21  N.  Y.  Supp.  53,  56,  66  Hun, 
627. 

Within  the  meaning  of  a  statute  pro- 
viding that,  if  a  person  is  poor  and  in  need 
of  assistance  for  himself  or  family,  the 
overseer  of  the  poor  shall  relieve  such  per- 
son, etc.,  a  man  who  is  in  poor  health  and 
in  need  of  medical  attendance,  and  has  no 


property,  is  poor,  though  he  lives  witli  his 
wife  on  premises  belonging  to  her,  worth 
about  180,  and  mortgaged  for  a  small  sum. 
He  could  Uve  upon  the  land,  but  It  was  not 
•therwise  available  for  his  rell^.  Having 
no  disposable  interest  in  the  real  estate,  he 
was  not  of  sufficient  ability  to  provide  for 
his  needs.  Town  of  ^rlngfield  v.  Town  of 
Chester,  85  Atl.  822,  323,  68  Vt  2M. 

An  Insane  wife,  absent  from  her  hus- 
band, and  expressing  need  of  food  and  shel- 
ter, is  a  poor  person,  within  the  meaning  of  1 
Rev.  St  616,  §  14,  providing  for  the  mainte- 
nance of  such  persons  by  the  county  or  town. 
Goodale  v.  Lawrence,  88  N.  Y.  518»  517,  42 
Am.  Rep.  250. 

The  term  "poor  person,"  in  Rev.  St  c 
46»  H  6,  6,  relative  to  the  payment  of  ex- 
penses Incurred  for  the  relief  of  poor  per- 
sons, etc.,  Is  not  to  be  confined  to  poor  per- 
sons who  have  been  a  public  charge,  or,  In 
other  words,  to  paupers,  in  the  strict,  tech- 
nical sense  of  the  term,  but  to  include  all 
poor  and  Indigent  persons  standing  in  need 
of  relief.  Hutchings  v.  Thompson,  64  Mass. 
(10  Gush.)  288,  239. 

Within  the  meaning  of  an  act  providing 
for  the  support  of  poor  persons,  a  poor  per- 
son is  a  pauper,  In  the  common  and  popular 
acceptation  of  that  term;  that  is,  one  hav- 
ing no  sufficient  pecuniary  ability  to  provide 
for  himself,  and  having  no  relative  or  friend 
able,  and  by  law  liable,  to  provide  for  him. 
In  re  Whiting  (Pa.)  8  Plttsb.  R.  129,  188. 

A  poor  person,  within  the  meaning  of 
statutes  relative  to  the  aid  of  the  poor,  in- 
cludes one  who,  having  no  property  except 
growing  crops,  not  worth  more  than  $25,  and 
having  no  means  of  support  but  his  labor, 
sustains  a  personal  injury  rendering  him 
helpless  for  several  weeks.  Blodgett  v.  Town 
of  Lowell,  83  Vt  174. 

The  head  of  a  family,  who  owns  160 
acres  of  productive  farm  land,  worth  $800, 
besides  cattle  and  considerable  other  person- 
al property,  Is  not  a  poor  person,  for  whose 
support  the  town  is  liable.  Town  of  Ettrick 
V.  Town  of  Bangor,  54  N.  W.  401,  402,  84 
Wis.  256. 

A  head  of  a  family,  owning  three  acres  of 
land,  on  which  there  is  a  house  having  a 
dance  hall  connected  with  it,  valued  at  $1,- 
200,  and  which  is  incumbered  for  $450,  ia 
not  a  poor  person,  for  whose  support  the 
town  is  liable.  Town  of  Rhine  v.  Town  of 
Sheboygan,  52  N.  W.  444^  445,  82  Wis.  852. 

One  who,  from  old  age  and  decrepitude. 
Is  unable  to  work,  and  is  in  destitute  drcum- 
stancea,  is  a  "poor  person"  within  the  mean- 
ing of  poor  laws,  notwithstanding  he  was 
the  owner  of  an  interest  in  land  occupied  by 
his  wife  and  children,  from  which  he  had 
been  driven  by  their  cruelty  and  violence, 
and  to  which  he  was  unable  to  assert  hia 
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claim.    Jasper  Ooimtj  t.  Osboni,  13  H.  W. 
104,  106,  59  Iowa,  208. 

A  person  without  a  pauper  record,  who 
moyes  from  pne  county  to  another,  with 
property  sufficient  for  the  reasonable  support 
for  himself  and  family,  and  engages  in  busi- 
ness, and  is,  after  said  remoyal,  oyertak^i 
by  sickness  or  other  misfortune,  is  not  with- 
in the  class  of  poor  which  may  be  reliered 
at  the  expense  of  the  county  from  which  he 
has  remoYed.  Hardin  Ck>unty  v.  Wright 
County,  24  N.  W.  754,  756,  07  Iowa,  127. 

Aged,  infirm,  lame,  blind,  or  sick  per- 
sons, who  are  unable  to  support  themselres, 
and  when  there  are  no  other  persons  requir- 
ed by  law  to  maintain  them,  shall  be  deemed 
poor  persons.    Ber.  St  Mo.  1899,  §  8994. 

A  poor  person  is  one  who  is  indigent — 
dependent  upon  charity — ^and  the  term  is 
sometimes  applied  to  one  who,  though  not  a 
pauper,  is  not  rich,  but,  as  used  in  Code  CIt. 
Pioc.  §  459,  authorizing  certain  persons  to 
sue  as  a  poor  person,  it  is  defined  to  mean 
one  who  is  not  worth  $100  besides  the  wear- 
ing apparel  and  furniture  necessary  for  hiih- 
self  and  his  family,  and  the  subject-matter 
of  the  action.  McNamara  t.  Nolan,  34  N. 
Y.  Supp.  178,  179, 18  Misc.  Rep.  76. 

A  poor  person  is  one  who  is  an  object  of 
charity,  but,  as  used  in  a^  act  authorizing 
the  bringing  of  actions  as  poor  persons,  will 
be  considered  to  Include  a  child  whose  parent 
is  possessed  of  ample  means  to  prosecute  the 
action.  Bonadoa  v.  Third  Ave.  R.  Co.,  80 
N.  Y.  Supp.  410  (citing  Shapiro  v.  Bums,  7 
Misc.  Rep.  418,  27  N.  Y.  Supp.  980). 

'Toor  person,"  as  used  in  Rev.  St  1881, 
§  00,  providing  that  any  poor  person,  not 
having  sufficient  means  to  prosecute  or  de- 
fend an  action,  may  sue  as  a  pauper,  in- 
cludes a  nonresident  Pittsburgh,  C,  C.  & 
St  L.  Ry.  Co.  V.  Jacobs*  86  N.  E.  801,  802,  8 
Ind.  App.  556. 

POOR  PBEAOHEBS. 

A  conveyance  to  trustees  for  the  benefit 
of  "poor  and  godly  preachers"  meant  those 
for  whom  no  public  provision  was  made  by 
the  state,  but  who  subsisted  on  the  volunta- 
ry contributions  of  their  respective  flocks. 
Attorney  General  t.  Shore,  11  Sim.  5^  685. 

POOR  BEULTIONS. 

A  bequest  to  *'poor  relational  meant 
those  who  were  poor  and  objects  of  charity. 
Bnmsden  v.  Woolredge,  1  Amb.  507. 

The  bequest  of  personalty  to  the  testa- 
tor's wife,  and  at  her  decease  to  be  divided 
between  her  and  the  testator's  poor  relations 
equally,  is  to  be  construed  as  If  the  word 
''poor"  were  not  in  it  There  is  no  dlstin- 
golshing  between  degrees  of  poverty,  for,  if 
degrees  of  poverty  were  to  be  taken  into 


consideration,  it  would  open  a  field  of  inquiry 
into  the  relative  poverty  of  relations,  ren- 
dering it  very  difficult,  if  not  impracticable, 
ever  to  arrive  at  a  Just  conclusion  as  to 
who  were  poor.  McNeilledge  v.  Galbraith 
(Pa.)  8  Serg.  &  R.  43,  44,  11  Am.  Dec  572. 

Where  a  testator  devises  the  surplus  of 
his  personal  estate  to  his  poor  relations,  the 
Countess  of  Winchelsea,  being  a  relation  as 
near  as  any  to  the  testator,  and  not  having 
an  estate  proportionate  to  her  quality,  was 
decreed  entitled  to  a  share,  as  the  word 
"poor"  is  frequently  used  as  a  term  of  en- 
dearment and  compassion,  rather  than  to  sig- 
nify an  indigent  person,  as  one  speaking 
of  one's  father  says,  "My  poor  father,"  or 
one's  child,  "My  poor  child."  Anonymous,  1 
P.  Wms.  827. 

POPUUR  ELECTION. 

The  words  "popular  election**  mean  an 
election  which  is  participated  in  by  the  peo- 
ple at  large.  Reid  v.  Gorsuch,  51  AtL  457, 
459,  67  N.  J.  Law,  896. 

POPUUR  GOVERNMENT. 

If  the  body  of  the  nation  keeps  In  its 
own  hands  the  empire  or  the  right  of  com- 
mand, it  is  a  popular  government  Stark  v. 
McGowen  (S.  C.)  1  Nott  &  McC.  887,  892 
(citing  Yatt  Law  Nat  1-2). 

POPUUTION. 

"Population,"  as  used  In  a  New  Jersey 
Code  for  the  classification  of  cities  of  the 
state  for  the  purposes  of  municipal  legisla- 
tion in  relation  thereto  (N.  J.  Sup.  Rev.  506), 
in  distinguishing  classes  of  cities  by  popula- 
tion, means  population  as  determined  by  an 
official  enumeration  officially  promulgated. 
The  city's  population,  within  the  meaning  of 
the  statute,  cannot  be  determined,  like  any 
other  fact,  by  evidence.  The  word  as  here 
used  has  reference  to  an  official  census.  In 
re  Assessment  for  Construction  of  Sewer,  28 
Atl.  517,  518,  54  N.  J.  Law,  156. 

The  word  "population"  shall  be  taken  to 
mean  that  as  shown  by  the  last  preceding 
state  or  national  census,  unless  otherwise  spe- 
cially provided.  Rev.  St  Utah  1898,  i  2498; 
Code  Iowa  1897,  i  48^  subd.  26. 

POPULIST. 

A  ^'populist"  is  one  who  is  a  member  of 
the  People's  Party.  Porter  v.  Plick,  84  N. 
W.  262.  263,  60  Neb.  773. 

PORCELAIN  WARE. 

The  words  "china  ware  and  porcelain 
ware^"  in  the  tariff  act  (Act  July  24,  1897,  o. 
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11,  S  1,  Schedule  A,  par.  96,  80  Stat  156  [U. 
S.  Comp.  St.  1901,  p.  1633])  fixing  a  duty  on 
such  ware,  do  not  include  porcelain  on  which 
pictures  have  been  painted — ^the  porcelain 
being  manufactured  and  used  only  for  the 
purpose  of  being  used  for  such  purpose — but 
such  articles  are  only  dutiable  as  paintings 
n^ot  otherwise  provided  for.  Arthur  ▼•  Ja- 
coby,  103  U.  S.  677,  678,  26  L.  Ed.  454. 

Artistic  paintings  In  oil  upon  a.  plain 
slab  of  porcelain,  intended  and  used  mostly 
for  ornamental  purposes,  and  not  susceptible 
to  any  other  use,  and  whose  valuable  and  dis- 
tinctive feature  is  the  painting,  and  not  the 
porcelain,  are  dutiable  as  paintings  in  oil  and 
water  color,  under  paragraph  465  of  the 
tariff  act  of  1890,  and  not  as  "porcelain  ware 
painted,'*  under  paragraph  100.  In  re  D&via 
Ck>llamore  (U.  8.)  53  Fed.  1000, 

PORCH. 

Ab  building,  tee  'building.** 

Under  Act  May,  1807,  allowing  lot  own- 
ers a  space  of  10  feet  '*for  erecting  porches 
in  front  of  houses,  for  doors  of  cellars,  for  an 
area  to  allow  light  to  apartments  below  the 
level  of  ground,  for  a  grass  plat  and  shrub- 
bery, or  for  other  purposes  of  utility  or  or- 
nament, as  the  inclination  and  taste  of  the 
proprietor  may  direct,"  owners  of  lots  are 
not  confined  particularly  to  erections  called 
"porches."  Any  other  erections  of  a  similar 
nature,  and  used  for  similar  purposes,  would 
fall  within  the  meaning  of  utility;  but  a 
flight  of  steps  from  the  street  to  the  second 
story  of  the  building  does  not  bear  a  sufil- 
ciently  near  relation  to  a  porch  to  come  with- 
in the  meaning  of  the  act  People  T.  Car- 
penter, 1  Mich.  (1  Man.)  273,  284. 

PORK. 

Webster  deflnee  ''pork^  as  the  flesh  of 
swine,  fresh  or  salted,  used  for  food.  Whit- 
eon  T.  Colbertson,  7  Ind.  195,  196. 


PORK  HOGS. 

By  the  term  ''pork  hogs,**  as  used  in  a 
contract  to  deliver  pork  hogs  at  a  porkhouse, 
slaughtered  hogs  are  intended,  as  a  pork- 
house  is  a  place  for  weighing,  cutting  up, 
etc.,  while,  if  live  hogs  had  been  intended, 
the  slaughterhouse  would  have  been  select- 
ed as  the  place  of  delivery.  Alexander  T. 
Dunn,  5  Ind.  122,  124. 

PORK  ON  FOOT. 

The  designation  "pork  on  foot,**  as  used 
in  the  exemption  statute,  embraces  hogs  that 
may  in  due  season,  and  at  the  convenience  of 
the  debtor,  be  prepared  for  and  converted 
into  pork,  as  well  as  those  that  may  be  ready 


for  the  knife  at  the  time  the  oflScer  appears 
with  his  execution  or  attachment  Byous  v. 
Mount,  17  a.  W.  1037,  1038,  89  Tenn.  (5 
Pickle)  361. 

PORT. 

See  "At  Port  or  Sailed**;  "Foreign  Porf*; 
••Home  Port";  "Next  Port  Beached.** 
-Safe  Port" 

^ort"  is  used  in  two  senses— Arst,  ac- 
cording to  the  popular  underatanding,  as  de> 
noting  a  particular  place;  and,  second,  in  s 
larger  acceptation,  as  comprising  under  one 
name  a  district  of  many  places  classed  to- 
gether for  the  purpose  of  revenue.  Dock  Go. 
▼.  Browne,  2  BanL  &  Adol.  48. 

'*Porf  *  means  genorally  a  harbor  or 
shelter  to  vessels  from  a  itorm.  Wall  v. 
East  Biver  Ina.  OfK,  10  N.  Y.  Super.  Ct  (8 
Duer)  264,  287. 

-Port"  means  the  waters  within  the  gats 
or  door,  or  outlet  toward  the  sea.  United 
States  v.  New  Bedford  Bridge  <U.  8^  27 
Fed.  Cas.  91,  122. 

A  port  ia  a  haven,  and  somewhat  more; 
that  is,  for  arriving  and  unlading  ships,  etc. 
United  States  t.  Morel  (U.  8.)  26  Fed.  Cas. 
1810,  1811. 

A  -port,**  In  sea  phrase^  may  be  eald  to 
be  any  safe  station  for  ships;  but  In  law  it 
is  described  as  a  place  for  arriving  and  lad- 
ing and  unlading  of  ships  in  the  manner  pre- 
scribed by  law,  and  near  a  city  or  town,  for 
the  accommodation  of  marinersi  and  secur- 
ing and  vending  of  merchandise.  The  Wharf 
Case  (Md.)  8  Bland,  861,  862,  869. 

By  the  Boman  law  a  port  ia  defined  to 
be  -locus  conclusus,  quo  Importantur  mer- 
ces,  et  undo  exportantur."  A  port  is  also  de- 
fined to  be  a  place,  either  on  the  seacoaat 
or  on  a  rlv^,  where  ships  stop  for  .the  pur- 
pose of  loading  and  unloading,  from  whence 
they  depart,  and  where  they  finish  their  voy- 
age. A  bank  or  wharf  la  a  necessary  append- 
age to  land.  In  order  to  constitute  a  port 
Packwood  v.  Walden  (La.)  7  Mart.  (N.  &)  81, 
88. 

A  port,  in  the  commercial  sense,  and  by 
the  most  ancient  definitions,  is  an  Inclosed 
place  where  vessels  lade  and  unlade  goods 
for  export  or  Import  The  port  is  not  any 
place  within  the  geographical  Umlts  of  the 
same  name  where  ships  might  load  and  un- 
load, but  where  they  in  fact  do  so;  L  e^ 
where  they  are  accustomed  to  do  so.  Com- 
mercially considered,  a  port  Is  a  place  where 
vessels  are  in  the  habit  of  loading  and  un- 
loading goods;  and  the  limits  of  the  port  as 
respects  a  delivery  under  a  bill  of  lading, 
turn  purely  on  the  question  of  fact,  within 
what  limit  ships  and  merchants  have  been 
accustomed  to  receive  and  deliver  cargo  con- 
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signed  to  the  port  designated,  without  any 
necessary  regard  to  geographical  or  physical 
divisions,  or  to  police  or  statutory  regula- 
tions. Devato  y.  823  Barrels  of  Plumbago 
(U.  S.)  20  Fed.  610,  615. 

A  port,  within  the  meaning  of  the  terms 
home  and  foreign  ports,  on  the  Missouri  riv- 
er, is  any  place  where  steamboats  may  land 
with  safety,  and  lie  moored  to  the  shore,  and 
not  merely  those  places  designated  by  acts 
of  Congress  as  ports  of  entry  and  for  other 
purposes.  Rees  v.  The  General  Terry,  13  N. 
W.  533,  537,  3  Dak.  156. 

The  term  ''port,"  as  used  in  Rev.  St  § 
4347,  providing  that  no  merchandise  shall  be 
transported  from  one  port  of  the  United 
States  to  another  port  of  the  United  States  in 
a  vessel  belonging  wholly  or  in  part  to  a  sub- 
ject of  any  foreign  power,  means  any  place 
from  which  merchandise  may  be  shipped, 
and  includes  an  island  without  a  port  of  en- 
try. Petrel  Guano  Co.  v.  Jamette  (U.  S.)  46 
Fed.  675,  677. 

The  word  ••port"  generally  means  a  har- 
bor or  shelter  to  vessels  from  storms,  but, 
as  used  in  a  policy  of  insurance  which  in- 
sured a  ship  at  and  from  New  York  to  the 
port  of  Cecil  in  the  province  of  Yucatan,  with 
liberty  to  proceed  to  one  other  port  in  said 
province,  it  cannot  be  taken  in  this  sense, 
but  must  be  taken  to  designate  landing 
places,  as  there  are  no  ports,  properly  speak- 
ing, on  the  coast  of  Yucatan.  De  Longue- 
mere  v.  New  York  Fire  Ins.  Co.  (N.  Y.^  10 
Johns.  120,  125. 

The  word  "port,"  In  a  marine  policy  ex- 
empting the  insurer  from  any  **risk  in  port, 
except  sea  risk,"  cannot  be  limited  to  port 
of  departure  or  destination,  but  is  used  In 
contradistinction  to  the  •'high  seas,"  and  em- 
braces any  port  into  which  the  vessel  may 
properly  go.  Patrick  t.  Commercial  Ins. 
Co.  (N.  Y.)  11  Johns.  9,  12. 

Within  the  meaning  of  the  act  of  Con- 
gress and  the  usages  of  navigation,  the  break- 
water in  Delaware  Bay  constitutes  a  port, 
in  the  proper  and  maritime  sense  of  the 
term.  The  William  Law  (U.  S.)  14  Fed.  792, 
794. 

Tort,"  as  used  In  Laws  N.  Y.  1862,  c. 
482,  as  amended,  providing  that  a  lien  for 
repairs  on  a  domestic  vessel  shall  cease  at 
the  expiration  of  12  months  after  the  debt 
was  contracted,  unless  at  the  time  of  expi- 
ration the  vessel  shall  be  absent  from  the 
port  at  which  said  debt  was  contracted,  is 
not  synonymous  with  the  word  **place,"  and 
North  Brother  Island  Is  within  the  port  of 
New  York.  Trundy  v.  The  Tawtemio  (U. 
S.)  53  Fed.  835. 

The  word  •'port,"  as  used  In  the  section 
of  the  Revised  Statutes  providing  for  the 
marking  of  the  names  and  home  ports  of 


[  vessels  on  their  bows  and  sterns,  shall  be 
construed  to  mean  either  the  port  where  the 
vessel  is  registered  or  enrolled,  or  the  place 
In  the  same  district  where  the  vessel  was 
built,  or  where  one  or  more  of  the  owners  re- 
side.    U.  S.  Comp.  St.  1901,  p.  2831. 

The  word  ••port,"  as  used  In  the  title  re- 
lating to  the  collection  of  duties  upon  im- 
ports, may  Include  any  place  from  which 
merchandise  can  be  shipped  for  Importation, 
or  at  which  merchandise  can  be  imported. 
U.  S.  Comp.  St.  1901,  p.  1861. 

The  term  ••ports  and  havens,"  within 
the  rule  that  all  ports  and  havens  are  within 
the  body  of  the  counties  of  the  realm,  means 
not  merely  port  and  haven  townf ,  but  all  the 
tide  waters  Included  within  the  harbors  and 
franchises.  De  Lovio  v.  Bolt  (U.  S.)  7  Fed. 
Cas.  418,  429. 

POBT  CHARGES. 

In  a  charter  party  requiring  the  charter^ 
era  to  pay  all  port  charges  of  the  vessel  Im- 
posed during  the  contract  of  carriage,  the 
term  '•port  charges"  meant  dues.  Impositions, 
and  exactions  in  foreign  porta,  and  Included 
tonnage  dues  Imposed  by  the  government  of 
the  port  of  destination.  Smith  t.  Drew  (U. 
S.)  22  Fed.  Cas.  524,  525 

PORT  OF  BOSTON. 

The  term  ••port  of  Boston,"  as  used  in 
Rev.  St.  c.  32,  which  relates  to  pilotage  in 
the  port  of  Boston,  etc..  Is  synonymous  with 
the  words  ••harbor  of  Boston,"  and  includes 
all  ports  which  use  the  several  channels 
leading  to  the  city  of  Boston  Itself.  This 
embraces  the  mouths  of  the  various  rivers 
which  empty  Into  its  harbor.  It  is  not  con- 
fined In  its  application  to  the  city  of  Boston. 
Martin  v.  Hilton,  50  Mass.  (9  Mete.)  871,  87& 

PORT  OF  DEUVERT. 

••Port  of  delivery"  is  a  phrase  used  to 
distinguish  the  port  of  unlivery  or  destina- 
tion from  any  port  at  which  the  vessel  touch- 
es in  the  course  of  the  voyage,  or  for  other 
purposes,  as  for  advice,  refreshment,  inquiry 
after  markets,  or  in  consequence  of  stress  of 
weather,  or  other  necessity.  The  Two  Cath- 
erines (U.  S.)  24  Fed.  Cas.  424,  429. 

PORT  OF  DEPARTURE. 

The  ••port  of  departure,"  within  the  rule 
that  a  merchant  bound  for  the  United  States 
must  procure  a  bill  of  health  from  the  consu- 
lar officer  of  the  United  States  at  the  port  of 
departure,  is  not  the  last  port  at  which  the 
ship  stops  while  boimd  for  the  United  States, 
but  the  port  from  which  she  cleared.  The 
Dago  (U.  S.)  61  Fed.  98a;  989,  10  C.  C.  A. 
224. 
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PORT  OF  BBSTINATIOir. 

The  term  "port  of  destlnatioii,''  mm  used 
In  a  policy  of  marine  Insnranoe  for  one  year 
from  a  certain  date,  providing  that  If  the 
ship  was  at  sea  at  the  end  of  the  year  the 
policy  should  continue  in  force  at  pro  rata 
premium  until  she  arrived  at  her  port  of 
destination,  means  any  foreign  port  at  which 
a  vessel  may  have  arrived  in  the  course  of 
her  voyage,  and  not  the  home  port  of  such 
vessel.  Gookin  v.  New  England  Mut  Ma- 
rine Ins.  Co.,  78  Mass.  (12  Gray)  601,  516,  74 
Am.  Dec.  609. 

A  vessel  has  arrived  at  a  port  of  desti- 
nation, within  the  meaning  of  a  policy  of 
Insurance  on  a  vessel,  providing  that,  if  she 
was  on  a  passage  at  the  end  of  the  term,  the 
risk  should  continue  until  arrival  at  port  of 
destination,  when  she  has  arrived  at  an  open 
roadstead  of  islands  for  the  purpose  of  tak- 
ing in  cargo.  Washington  Ins.  Co.  v.  White, 
108  Mass.  238,  241,  4  Am.  Rep.  543  (citing 
Gookin  v.  New  England  Mut.  Marine  Ins. 
Co.,  78  Mass.  [12  Gray]  501,  516,  74  Am. 
Dec.  600). 

The  term  ''port  of  destination,'*  as  used 
in  a  marine  policy,  designates  a  port  at 
which  hy  the  terms  of  a  charter  party  the 
vessel  is  to  stop  for  orders,  in  order  to  deter- 
mine whether  she  is  to  discharge  at  the 
port,  or  to  proceed  to  another  port  Wales  v. 
China  Mut  Ins.  Co..  90  Mass.  (8  Allen)  380, 
383. 

In  certain  cases  a  port  of  destination  is 
the  same  as  a  port  of  actual  delivery. 
Blanchard  v.  Bucknam,  3  Me.  (3  Greenl.)  1, 
5  (citing  Giles  t.  The  Oynthia  [U.  8.]  10 
Fed.  Cas. 


PORT  OF  DI80HAROB. 

See  "Last  Port  of  Discharge.** 

'Tort"  A8  used  in  a  policy  of  marine  In- 
surance against  capture  or  selziu*e  in  the 
ship's  port  of  discharge,  includes  the  haven 
of  the  port  into  which  the  ship  comes  to 
anchor  for  the  purpose  of  discharging  its 
cargo,  and  is  not  confined  to  the  other  places 
where  the  customhouse  is  situated,  and 
where  the  usual  convenience  for  landing  ex- 
ists only  in  greater  ahundance.  Lord  Hale, 
In  his  tract  "De  Portihus  Maris,"  says:  "A 
port  of  the  sea  includes  more  than  the  broad 
place  where  the  ships  unload,  and  sometimes 
extends  many  miles."  He  also  says  that  "a 
port  is  a  haven,  and  something  more.  It  is 
a  place  for  arriving  and  unloading  of  ships. 
It  hath  a  superindenture  of  a  single  signa- 
ture upon  it — somewhat  of  franchise  and 
privilege.  It  hath  a  ville,  etc.;  that  is,  the 
caput  portus,  etc.  So  that  a  port  is  quid  ag- 
gregatum,  consisting  of  somewhat  that  is 
natural,  viz.,  an  access  of  the  sea,  whereby 
ships  may  conveniently  come,  can  station 


against  wind,  where  they  may  safely  lie,  and 
a  good  shore  where  they  may  well  unload; 
something  that  is  artificial,  as  keys  and 
wharves,  etc.;  something  that  is  civil,  viz., 
privileges  and  franchises,  eta**  As  used  in 
the  policy,  the  parties  meant  a  "port"  in  ita 
natural,  and  not  merely  in  its  technical  or 
artificial,  sense.  Dalgleish  v.  Brooke,  15 
Bast  295,  303. 

In  construing  a  policy  of  insurance  on 
the  cargo  of  a  vessel  assured  after  she  had 
sailed  "at  and  from  Boston  to  her  port  of 
discharge  in  Europe,"  the  court  said:  "The 
assured  has  the  right  to  obtain  advice  at  his 
port  of  arrival  respecting  the  markets,  and« 
having  informed  himself,  has  a  right  to  pro- 
ceed to  such  port  as  promises  the  best  sales, 
and  is  still  protected  by  the  policy;  he  not 
being  obliged  to  discharge  his  cargo  at  the 
first  port  he  makes."  Goolidge  v.  Gray,  8 
Mass.  527,  531. 

The  term  "port  of  discharge,**  in  a  ma- 
rine policy  on  a  vessel  from  a  for^gn  port 
to  a  port  of  discharge  in  the  United  States, 
does  not  include  a  port  in  the  United  States 
which  the  vessel  enters  merely  to  inquire 
for  market  but  the  insurance  continues  in 
force  while  the  vessel  proceeds  to  another 
port  for  the  purpose  of  discharging  her  car- 
go. Lapham  t.  Atlas  Ins.  Oa,  41  Mass.  (24 
Pick.)  1.  6. 

Within  the  meaning  of  a  policy  insuring 
a  vessel  to  her  port  of  discbarge,  the  port 
at  which  the  principal  part  of  the  cargo  is 
discharged  is  intended;  and  where  a  vessel 
insured  at  and  from  Salem  to  her  port  or 
ports  of  discharge  in  the  river  La  Plata  dis- 
charged all  her  cargo,  except  a  few  bundles 
of  shingles,  at  Montevideo,  where  she  took 
on  board  merchandise  intended  for  another 
vessel  of  the  owner,  then  lying  in  Buenos 
Ayres,  and  proceeded  to  that  port  where  she 
was  lost  it  was  held  that  the  insurance  ter- 
minated at  Montevideo.  Upton  v.  Salem 
Commercial  Ins.  Co.,  49  Mass.  (8  Mete.)  605, 
609,  613. 

A  brig  and  cargo  were  insured  at  Gib- 
raltar to  the  port  of  discharge  in  the  United 
States.  She  sailed  to  New  York,  and,  while 
there  awaiting  orders  as  to  the  place  of  un- 
loading, unloaded  a  part  of  her  cargo,  which 
was  in  a  perishable  condition,  then  sailed  to 
Middletown  to  discharge  her  cargo,  and 
while  on  the  way  was  stranded.  The  court 
said:  "To  constitute  a  port  of  discharge,  it 
is  not  necessary  that  every  article  of  the  car- 
go should  be  there  landed.  Part  may  be  dis- 
charged at  one  port  and  part  at  another. 
Each  becomes  a  port  of  discharge,  and  the 
policy  terminates  at  the  first  As  a  general 
rule,  then,  if  a  ship,  tmder  such  policy,  ar- 
rives in  port  and  there  voluntarily,  and  with- 
out cause  of  necessity,  breaks  bulk  and  dis- 
charges any  part  of  her  cargo,  she  has  made 
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such  port  her  port  of  discharge;  bat  if  the 
ship,  while  delayed  at  her  port  of  arrival, 
awalMng  for  orders,  has  goods  on  board  in  a 
perishing  condition,  so  that  they  cannot  with 
nafety  be  transported  to  the  intended  port 
of  discharge,  It  is  highly  reasonable  that 
snch  goods  should  be  landed  without  preju- 
dice to  the  rights  of  either  party.  The  land- 
ing of  goods  under  such  circumstances  will 
not  make  a  port  of  discharge."  Sage  t.  Mid- 
dletown  Ins.  Co.,  1  Conn.  239,  242. 

The  term  "port  of  discharge,"  as  used  in 
a  marine  policy  insuring  a  vessel  until  she 
arrives  at  a  port  of  discharge,  means  a  place 
at  which  it  is  usual  to  discharge  cargo,  and 
to  which  she  is  destined  for  the  purpose  of 
discharging  cargo,  and  the  policy  cannot  be 
extended  or  revived  after  she  has  discharged 
part  of  her  cargo  there  by  removal  to  anoth- 
er port,  or  to  another  place  in  the  same  port, 
either  for  the  purpose  of  discharging  the 
rest  of  her  cargo,  or  for  any  other  purpose. 
Bramhall  v.  Sun  Mut  Ins.  Co.,  104  Mass.  510, 
513,  6  Am.  Rep.  261  (citing  Leigh  ▼.  Mether, 
1  Esp.  411;  Coolldge  v.  Gray,  8  Mass.  531; 
Dodge  V.  Essex  Ins.  Co.,  78  Mass.  [12  Gray] 
65;  Fay  ▼.  Alliance  Ins.  Co.,  82  Mass.  [16 
Gray]  455). 

Port  of  arriTal  not  synonjmoiui. 

"The  port  of  discharge,*'  within  the 
meaning  of  a  marine  policy  on  a  vessel  to 
Its  port  of  discharge,  is  not  synonymous  with 
the  term  "port  of  arrival."  They  certainly 
are  not  so  used  in  common  parlance,  and  In 
no  book  can  we  find  that  in  a  legal  sense 
they  mean  one  and  the  same  thing.  ThuB, 
in  construing  such  a  policy  on  a  ship  to  a 
port  of  discharge  in  the  United  States,  the 
fact  that  the  vessel  first  landed  at  New 
York,  and  then  attempted  to  go  to  another 
port  to  unload,  was  held  not  to  make  New 
York  the  port  of  discharge,  within  the  mean- 
ing of  the  policy.  King  v.  Mlddletown  Ins. 
Co.,  1  Conn.  184,  107. 

Port  of  dostlnation  not  synonymons. 

The  phrases  "port  of  discharge"  and 
"port  of  destination,"  as  used  in  the  maritime 
law,  are  not  equivalent  To  constitute  a 
port  of  destination  a  port  of  discharge,  some 
goods  must  be  unladen  there,  or  some  act 
done  to  terminate  the  voyage  there.  United 
States  V.  Barker  (U.  S.)  24  Fed.  Cas.  085, 
086;    Schermacher  v.  Yates  (U.  S.)  57  Fed. 


The  term  "port  of  discharge,"  as  used  in 
shipping  articles  for  an  outward  voyage,  and 
back  to  a  final  port  of  discharge  In  the 
United  States,  means  the  port  where  either 
goods  or  ballast  are  discharged,  or  some  oth- 
er act  done  which  in  effect  terminated  the 
voyage  there,  though  such  port  may  have 
been  a  port  of  destination.  Schermacher  y, 
Yate*  (U.  S.)  57  Fed.  668,  660. 


PORT  OP  ENTRY. 

In  the  case  of  Cross  v.  Harrison,  57  U. 
S.  (16  How.)  164,  14  L.  Ed.  880,  it  was  said 
••that  collection  districts  and  ports  of  entry 
are  no  more  than  designated  localities  with- 
in and  at  which  Congress  had  extended  the 
liberty  of  commerce  in  the  United  States, 
and  that  so  much  of  its  territory  as  Is  not 
within  a  collection  district  must  be  consid- 
ered as  having  been  withheld  from  that  lib- 
erty. It  is  very  well  understood  to  be  a 
part  of  the  law  of  nations  that  each  nation 
may  designate,  upon  Its  own  terms,  the  ports 
and  places  within  its  territory  for  foreign 
commerce,  and  that  any  attempt  to  Introduce 
foreign  goods  elsewhere  within  its  Jurisdic- 
tion is  a  violation  of  its  sovereignty."  De 
Lima  V.  Bldwell,  21  Sup.  Ot  743,  740,  182  U. 
S.  1,  45  L.  Ed.  1041. 

PORT  OF  FAUfOUTH. 

The  term  "port  of  Falmouth,"  as  used 
in  a  warrant  constituting  a  branch  pilot  for 
the  coast  of  Martha's  Vineyard,  and  over 
Nantucket  Shoals,  and  authorizing  such  pilot 
to  receive  fees  for  piloting  vessels  to  the 
port  of  Holmes  Hole  and  Falmouth,  is  broad 
enough  to  include  all  the  ports  in  Falmouth; 
there  being  more  than  one.  Smith  v.  Swift, 
40  Mass.  (8  Mete.)  820,  832. 

PORT  OF  X.OABIirG. 

An  offer  by  an  insurance  company  to  in- 
sure a  vessel  on  a  voyage  from  Liverpool  to 
Cuba  and  to  Europe  by  Falmouth,  offering 
to  insure  at  a  somewhat  higher  rate  than 
the  owners  had  proposed,  and  saying  that  it 
was  worth  something  to  cover  the  risk  at 
the  port  of  loading  in  Cuba,  Implies  that  the 
port  of  loading  might  be  different  from  the 
port  of  discharge.  A  policy  which  Insured 
to  port  of  discharge  In  Cuba  did  not  conform 
to  the  contract  Equitable  Safety  Ins.  Co. 
T.  Hearne,  87  U.  &  (20  WalL)  404,  406,  22 
L.  Ed.  30& 


PORT  OF  NEW  ORLEANS. 

The  term  "port  of  New  Orleans,**  as  used 
in  a  marine  Insurance  policy  from  a  certain 
place  to  the  port  of  New  Orleans,  in  mer- 
cantile understanding,  embraces  the  wharves 
of  Lake  Fontchartrain,  as  well  as  the  levee 
on  the  Mississippi  river.  This  definition  is 
not  governed  by  geographical  or  political 
divisions.  Mobile  Marine  Dock  &  Mat.  Ins. 
Co.  V.  McMUlan,  27  Ala.  77,  00. 

PORT  OF  fluufjAENT. 

The  term  *'port  of  shipment,**  as  wed  in 
Rev.  St.  c.  01,  §  26,  giving  every  person  whe 
labors  in  mining,  quarrying,  or  manufactur- 
ing slates  in  any  quarry  a  lien  on  the  slatea 
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for  30  days  after  the  slates  arrive  at  their 
port  of  shipment,  means  the  shop  or  store- 
house from  whence  slate  mantels  were  sold 
and  delivered,  which  was  a  little  way  dis- 
tant from  the  railroad  station  from  which 
they  were  shipped.  When  mantels  are  com- 
pleted and  ready  for  delivery  at  the  shop  or 
storehouse,  they  have  arrived  at  their  port 
of  shipment  Union  Slate  Ck».  T.  Tilton,  78 
Me.  207,  2ia 

PORT  OF  UNUVEBT. 

"Port  of  unlivery"  is  a  phrase  nsed  In 
maritime  law  to  designate  the  port  in  which 
the  vessel  is  to  discharge  its  cargo.  The 
Two  Catherines  <U.  S.)  24  Fed.  Gas.  424,  429. 


FOBT  RISK. 

In  an  insurance  policy  describing  the 
risk  as  port  risk  in  the  port  of  New  York, 
the  term  "port  risk"  means  a  risk  upon  a 
vessel  lying  in  the  port,  and  before  she  takes 
her  departure  on  another  voyage;  and  a  poli- 
cy will  be  deemed  to  have  ceased  to  be  op- 
erative where  a  vessel  left  her  pier  for  an- 
other voyage  in  tow  of  a  tug,  and  struck  a 
rock  a  short  distance  ftom  the  pier,  the  voy- 
age having  begun.  Nelson  v.  Sun  Mutual 
Ins.  Co.,  71  N.  Y.  468,  469;  Slocovich  v.  Ori- 
ent Mut  Ins.  Co.,  14  N.  B.  802,  806»  108  N. 
Y.  68. 


PORTABLE. 

''Portable,"  as  used  in  a  mortgage  deed 
of  certain  property,  including  a  portable 
steam  engine,  should  be  construed  as  synony- 
mous with  ''movable.'*  Qoff  t.  Pope,  88  N. 
G.  128,  124. 

VORTABX.S  STEAM  ENOINB. 

As    building,    see    "Building    (In    Lien 
Laws).** 

PORTER. 

Porter  is  a  malted  liquor  of  a  dark  brown 
color,  moderately  bitter,  and  possessing  tonic 
and  intoxicating  qualities.  State  v.  Oliver, 
26  W.  Va.  422,  426,  68  Am.  Rep.  79. 

The  terms  "ale,"  "^rter,"  and  "beer,"  as 
jsed  in  a  iftatute  providing  that  it  shall  be 
tt^awful  for  any  ];>ersons  or  person  to  sell 
any  "ale,  porter,  beer,"  or  other  malt  or  spir- 
ituous liquors,  as  a  beverage,  within  said 
township,  etc.,  each  mean  a  certain  well- 
deflned  liquor,  made  from  malt,  containing 
a  certain  percentage  of  alcohol,  sufficient  to 
render  the  same  intoxicating.  Murphy  v.  In- 
habitants of  Montclair  Tp.,  89  N.  J.  Law 
no  Vroom)  673,  676. 


PORTICO. 

A  deed  from  the  commonwealth  requir- 
ed the  front  walls  of  the  buildings  on  s 
street  to  be  set  back  22  feet  from  the  street, 
and  provided  that  steps,  windows,  porticoes, 
and  other  usual  projections  appurtenant  to 
said  front  walls  are  to  be  allowed  in  the 
reserved  space,  subject  to  certain  conditions. 
Held,  that  the  word  "porticoes"  should  be 
construed  to  include  a  porch.  "The  tenden- 
cy in  modem  times,  no  doubt,  has  been  to 
diminish  'porch'  to  the  shelter  in  front  of 
the  door  of  a  building;  and  we  are  very  will- 
ing to  assume  that,  with  the  constant  growth 
of  distinctions  and  nice  discriminations  in 
the  meaning  of  the  words,  'portico'  retains 
more  of  the  original  suggestion  of  lengthy 
and  of  a  roof  supported  by  pillars,  among 
architects  and  scholarly  persons,  and  that 
'porch'  is  more  specially  appropriated  to  a 
smaller  structure,  generally  with  closed  sides. 
But  the  distinction  is  not  carefully  preserved 
in  common  speech.  With  us,  'portico,'  as 
well  as  "porch,*  has  shrunk,  and  usually 
means  a  shelter  in  front  of  a  door.  See, 
nlso,  Dyche  ft  P.  Diet.  1754;  Imperial  Diet 
1882»  'Portico.'  When  porticoes  are  cat 
down  to  the  little  structures  which  we  all 
know,  we  think  that  special  reference  to 
the  mode  of  support  has  vanished  almost  as 
completely  as  the  length.  The  parties  to 
this  deed  did  not  mean  by  *portico'  a  walk 
covered  with  a  roof  supported  by  columns, 
at  least  on  one  side.  They  meant  the  shelter 
to  the  door  of  a  building,  familiar  to  Mas- 
sachusetts and  to  Boston.  We  are  of  opin- 
ion that  they  used  it  as  a  generic  word,  in- 
cluding a  shelter  with  closed  sides,  as  well 
as  one  with  pillars.  We  agree  that,  in  deter- 
mining the  scope  of  the  word,  we  must  look 
at  the  object  of  the  restrictions,  and  of  the 
exceptions  to  it  But  as  we  have  said,  the 
permission  extended  to  the  more  serious 
structures  with  closed  sides,  and  therefore 
there  is  no  reason  for  excluding  porches.** 
Attorney  General  y.  Ayer,  20  N.  £1  461,  462; 
148  Mass.  684. 

A  city  ordinance  permitted  the  erection 
of  "porticoes,  steps,  or  other  ornamental 
structures"  at  a  certain  place,  at  a  distance 
of  nine  feet  from  the  building  line.  Held* 
that  the  words  "porticoes,  steps,  or  other  or- 
namental structures"  should  be  construed  to 
Include  a  porch.  Garrett  v.  Janes,  8  AtL 
697,  602,  66  Md.  260. 

PORTION. 

An  indictment  diarging  defendant  with 
feloniously  taking  a  portion  of  a  crop  of 
standing  com  Is  not  defective  for  not  follow- 
ing the  words  of  the  statute,  which  makes 
it  grand  larceny  to  feloniously  take  a  part 
of  a  standing  crop,  since  "portion,"  as  used 
in  the  Indictment,  means  a  "parf  BMy  r. 
State,  64  Ala.  238^  240. 
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Where  commissioners  appointed  by  an 
ordinance  on  which  a  special  assessment 
was  based  reported  that  the  ordinance  pro- 
vided for  the  construction  of  a  system  of 
waterworks,  the  cost  of  certain  •'portions" 
to  be  paid  for  by  special  assessment,  they 
being  appointed  to  make  an  estimate  of  the 
cost  of  such  portions,  and  submitted  their 
estimate  thereof,  the  word  '"portions/'  as 
therein  used,  together  with  the  fact  that  the 
estimate  was  limited  to  certain  items  men- 
tioned in  the  report  of  the  cost,  showed  that 
they  understood  the  ordinance  to  mean  that 
the  construction  of  the  local  part  of  the  im- 
provement was  to  be  paid  for  by  special  as- 
sessment, and  hence  that  the  ordinance  was 
not  void  on  the  ground  that  It  Included  Im- 
proyements  not  local.  Harts  v.  People,  49 
N.  B.  539,  540,  171  111.  873. 

Gen.  St  1894,  §  5521,  provides  that  a 
homestead  consisting  of  any  quantity  of 
land,  not  exceeding  80  acres,  not  included  In 
the  platted  portion  of  any  incorporated  town, 
city,  or  village,  shall  not  be  subject  to  at- 
tachment, etc.  "Portion,**  as  here  used, 
means  that  platted,  general,  or  grand  divi- 
sion of  the  city  which  is  urban  In  its  charac- 
ter, not  excluding  every  piece  or  remnant  of 
unplatted  land  which  may  lie  within  such 
portion.  The  term  used  is  not  "platted  por- 
tions." The  statute  contemplates  but  one 
platted  portion  of  the  city,  not  several,  and 
all  such  unplatted  pieces  or  remnants  lying 
in  such  portions  are  included  within  it  Na- 
tional Bank  of  Republic  of  New  York  v.  Ban- 
holzer,  69  Minn.  24,  28,  71  N.  W.  919.  920. 

Gift  inter  vItos. 

The  wonl  '"portion,"  which  is  often  used 
with  reference  to  the  gift  inter  vivos  which 
shall  operate  as  an  ademption  of  a  given  leg- 
acy, is  clearly  a  word  of  technical  import 
when  used  in  that  connection.  It  is  general- 
ly used  for  the  purpose  of  indicating  or  sig- 
nifying that  part  of  a  person's  estate  which 
a  child  shall  be  entitled  to  upon  the  death 
of  such  person,  but  which  has  been  given 
to  the  child  by  such  person,  while  living, 
as  an  advancement  or  provision.  Where 
there  is  a  great  disparity  between  the  gift 
made  Inter  vivos,  and  the  legacy  to  a  child 
bequeathed  in  the  will — the  amount  of  the 
legacy  being  largely  in  excess  of  the  amount 
of  the  gift — ^It  seems  that  the  gift  cannot 
be  regarded  as  either  a  portion  or  an  ad- 
vancement within  the  legal  meaning  of 
those  terms,  which  will  operate  either  as  an 
ademption  or  a  satisfaction  pro  tanto  of  the 
legacy,  unless  the  testator,  in  making  the 
gift  declare  his  intention,  or  unless  the  cir- 
cumstances clearly  indicate  such  intention, 
that  such  gift  shall  so  operate.  State  v. 
Grossley,  69  Ind.  203,  209. 

la  win. 

According  to  lexicographers,  the  word 
"portion"  has  for  one  of  its  meanings  "the 


part  of  the  Inheritance  given  to  a  child. " 
Hope  V.  Rusha,  88  Pa.  127,  130. 

"Portion,"  as  used  in  a  codicil  to  a  will 
relating  to  the  share  and  portion  of  testa- 
tor's estate  given  to  his  daughter,  is  broad 
enough  to  include,  and  is  intended  to  cover, 
all  the  property  or  estate  thus  received. 
"Portion"  is  defined  in  Bouv.  Law  Diet  350, 
to  be  that  part  of  a  parent's  estate,  or  of 
the  estate  of  one  standing  in  the  place  of  a 
parent  which  is  given  to  a  child.  The  words 
"■hare,"  "part"  and  "portion"  are  very  fre- 
quently used  as  synonymous.  When  applied 
to  property  acquired  from  one's  ancestor,  the 
word  "portion"  Is  the  most  comprehensive 
that  can  be  used.  Appeal  of  Lewis,  108  Pa. 
133,  186. 

"Portion,"  as  used  tn  a  will  providing 
that  "that  portion  of  my  estate  hereby  will- 
ed to  my  three  children,"  etc.,  "shall  be  held 
in  trust,"  etc.,  and  requiring  "said  portion 
to  be  kept  loaned,"  will  be  understood  to  have 
been  used  as  descriptive  of  the  estate  itself, 
and  not  of  the  equitable  rights  of  the  ben- 
eficiaries of  the  trust.  Davenport  v.  Kirk- 
land,  40  N.  B.  804,  807,  166  111.  169. 

The  word  "portion,"  in  a  will  containing 
a  power  of  appointment  to  give  such  portion 
of  certain  property  as  the  donee  shall  think 
proper  to  certain  beneficiaries,  "or  the  chil- 
dren which  they  now  have,  or  which  they 
may  hereafter  have,"  was  construed  to  mean 
portions  Oi'  parts  to  be  givei.  different  per- 
sons. Thrasher  v.  Ballard,  14  fi.  B.  232,  233, 
35  W.  Va.  524. 

Where  a  will  gave  a  widow  the  wholB 
estate,  real  and  personal,  for  life,  with  pow- 
er to  advance  to  the  five  children  of  testator 
"their  portion,"  as  might  be  agreed  upon  be- 
tween the  widow  and  the  executors.  It  was 
held  that  decedent  died  intestate  as  to  the 
remainder,  and  that  each  child  became,  at 
his  death,  vested  by  law  with  one  undivided 
one-fifth  share  of  the  property  in  remainder, 
to  be  enjoyed  upon  the  termination  of  the 
estate  given  to  the  widow  by  the  will,  or 
sooner  by  the  exercise  of  the  power  of  ad- 
vancement In  re  Miller's  Will,  70  Tenn.  (2 
Lea)  54,  57. 

Same— Aeerned  sluuras. 

"Portion,"  as  used  by  testators  In  devis- 
ing certain  portions  to  certain  beneficiaries, 
is  synonymous  with  "share,"  and  does  not 
comprise  an  accrued  share.  Henley  v.  Robb, 
7  8.  W.  190,  192,  86  Tenn.  (2  Pickle)  474. 

The  use  of  the  word  "portion"  or  "share^* 
in  a  will  is  not  sufiElcient  to  pass  accrued 
shares.  Glover  v.  Condell,  45  N.  E.  173,  183, 
163  111.  5(56.  35  L.  R.  A.  360. 


e— Fee. 

"Portion,"  as  used  in  a  will  providing 
that  testator's  daughter  should  keep  her 
share  in  her  owik  sole  and  separate  right, 
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and,  should  she  die  without  leaving  issue, 
her  portion  should  revert  to  her  brothers,  or 
either  of  them,  or  their  heirs  or  survivors, 
is  more  applicable  to  a  fee  than  to  a  life  es- 
tate, and  seems  to  imply  that  such  daughter 
has  an  interest  In  the  principal  as  such,  and 
not  merely  a  right  to  the  income.  Phelps  T. 
Phelps,  11  Atl.  596,  597,  55  Ck>nn.  359. 

Sam^— Gif  t  already  made. 

''Portion,"  as  used  in  a  will  providing 
that;  in  case  any  legatee  should  die  before 
final  distribution,  his  portion  should  go  to 
his  issue,  or,  in  default  thereof,  to  the  sur- 
vivors, does  not  indicate  a  gift  already  made. 
It  is  equivocal,  and  may  mean  an  immediate 
gift,  or  be  merely  descriptive  of  gifts  to  be 
made  in  the  future.  Dougherty  v.  Thomp- 
son, 60  N.  B.  760,  763.  167  N.  Y.  47^ 

"Portion,"  as  used  In  a  will  providing 
that,  in  case  any  legatee  should  die  without 
issue  and  before  payment,  his  or  her  legacy 
and  portion  should  go  to  the  surviving  broth- 
ers and  sisters,  and  in  all  cases  the  share  of 
any  one  under  age  should  be  kept  invested 
and  on  interest  until  he  or  she  should  arrive 
at  full  age  or  be  lawfully  married,  is  equivo- 
cal, and  may  Indicate  either  a  vested  estate 
in  the  original  legatee,  to  be  divested  in  case 
of  his  death  before  payment  in  favor  of  issue 
or  survivors,  or  may  mean  a  future  estate 
to  vest,  in  case  of  the  legatee's  death,  in 
the  issue  or  survivor,  as  substituted  legatees, 
at  the  deferred  period.  Smith  v.  Edwards, 
88  N.  Y.  92,  108w 

PORTIONS  FOR  GHILDREN. 

The  term  **poitions  for  children,**  as 
used  in  the  Thellusson  act,  providing  that 
nothing  in  the  act  shall  extend  to  any  pro- 
vision for  raising  portions  for  children,  etc.f 
means  sums  of  money  secured  to  them  out  of 
property  springing  from  or  settled  upon  their 
parents,  and  does  not  include  a  gift  to  chil- 
dren, not  made  or  secured  to  them  out  of 
property  springing  from  or  settled  on  their 
parents,  where  there  is  nothing  in  the  nature 
or  context  of  the  instruments  to  indicate  oth- 
erwise, notwithstanding  the  gift  is  a  part  of 
the  estate  of  which  the  parent  is  the  residu- 
ary legatee.  Jones  v.  Maggs,  9  Hare,  605, 
607,  10  Eng.  Law  &  Eq.  Rep.  159,  161. 

PORTO  RICO. 

As  foreign  country,  see  ''Foreign  Coun- 
try." 

PORTO  RIOAH. 

As  citizen,  see  "Citizea** 

PORTRAIT. 

A  portrait  is  a  picture  of  men  and  wo- 
men, either  heads  or  greater  lengths,  drawn 


from  life;  the  word  being  used  to  distinguish 
face  painting  from  history  painting.  Duke 
of  Leeds  v.  Lord  Amherst,  13  Sim.  459,  462. 

POSITION. 

See  "Confidential  Position'*;  "PubUc  Po- 
sition." 

"Position,"  as  used  when  speaking  of  the 
position  of  anything,  is  synonymous  with 
"situation,"  and  is  defined  by  Worcester  to 
mean  "the  state  of  being  placed,  posture." 
Jones  V.  Tuck,  48  N.  a  202,  205. 

The  term  "position,"  as  used  in  Laws 
1899,  p.  231,  being  an  act  in  regard  to  honor- 
ably discharged  soldiers  and  sailors  holding 
public  positions,  applies  to  those  positions 
which  are  analogous  to  offices,  as  distinguish- 
ed from  mere  employment,  the  duties  of 
which  are  continuous  and  permanent,  espe- 
cially pertaining  to  the  position  assumed,  and 
not  to  those  wlilch  are  occasional  or  tempo- 
rary, or  where  the  services  are  of  a  general 
character,  such  as  may  from  time  to  time  be 
directed  by  a  superior  without  being  indicat- 
ed by  the  special  nature  of  the  employment; 
and  a  clerk  in  a  city  treasurer's  office  will  be 
deemed  to  hold  a  position.  Macdonald  v.  City 
of  Newark,  26  Atl.  82,  83,  55  N.  J.  Law  (26 
Vroom)  267;  Plerson  v.  O'Connor,  22  Atl. 
1091,  55  N.  J.  Law  (26  Vroom)  36;  Lewis  v. 
Jersey  City,  17  Ati.  112,  51  N.  J.  Law  (22 
Vroom)  240;  Stewart  v.  Hudson  County,  38 
AtL  842,  61  N.  J.  Law,  117. 

"Position"  is  an  indefinite  term,  and  may 
Include  officers,  or  it  may  be  limited  to  em- 
ployes, and  as  used  in  Laws  1888,  c  583,  tit 
22,  §  29,  providing  that  all  persons  holding  a 
position  in  the  city  of  Brooklyn  receiving  a 
salary,  who  shall  be  honorably  discharged 
soldiers,  shall  not  be  removed  from  such  posi- 
tion except  for  good  cause,  is  limited  solely 
to  employes.  People  v.  England,  45  N.  Y. 
Supp.  12, 13. 16  App.  Dlv.  97. 

Pamph.  Laws  1882-83,  p.  136,  relating  to 
the  depositories  of  money,  uses  the  words, 
"The  Governor  shall  declare  said  office  va- 
cant," and  in  the  same  section  the  words 
used  are,  "And  the  Grovernor  may  declare  the 
position  vacant"  As  thus  used,  the  words 
"position"  and  "office"  are  synonymous.  The 
word  "office"  is  used  In  the  sense  of  place, 
position,  and  agency,  and  not  in  the  sense 
that  it  is  a  public  office.  Colquitt  v.  Simpson, 
72  Ga.  501,  5ia 

Assessor. 

"Position,"  as  used  in  Laws  1896,  c  821, 
§  1,  providing  that  honorably  discharged  sol- 
diers and  sailors  shall  be  preferred  for  ap- 
pointment in  the  public  service,  and  that  no 
such  person  holding  a  "position"  by  appoint- 
ment or  employment  shall  be  removed  except 
for  incompetency  or  misconduct,  applies  to 
subordinate  positions,  and  does  not  include 
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the  office  of  asBessor  in  New  York^  which  !■ 
a  public  office,  and  the  assessor  vested  with 
discretion  in  the  performance  of  his  duties, 
and  not  subject  to  the  direction  and  control 
of  a  superior  officer.  People  y.  Van  Wyck, 
62  N.  B.  558,  561,  157  N.  Y.  495. 

Bride*  tender. 

The  duties  of  a  bridge  tender  being  not 
otherwise  defined  than  by  the  term  "bridge 
tendef/'  and  being  in  their  nature  continuous 
and  permanent,  constitute  the  employment  a 
position  within  the  meaning  of  the  act  re- 
lating to  the  discharge  of  old  soldiers.  Lewis 
y.  Jersey  City,  17  AtL  11%  51  N,  J.  Law  (^ 
Vroom)  24a 

Carpenter. 

A  person  employed  by  a  board  of  chosen 
freeholders  to  work  as  a  carpenter,  at  dally 
wages,  about  the  county  courthouse,  under 
the  direction  of  the  county  superintendent, 
does  not  hold  a  ''position"  within  the  pur- 
ylew  of  the  Veteran  Act  of  March  14,  1895 
(3  Gen.  St  p.  3702),  relating  to  the  remoyal 
of  a  yeteran  from  an  office  or  position. 
Kreigh  y.  Hudson  County,  40  AtL  025,  62  N. 
J.  Law,  17& 

Depnty  warden  of  an  almslionse. 

The  place  of  a  deputy  warden  of  an 
almshouse  Is  a  position  within  ciyll  seryice 
laws  relattog  to  old  soldiers,  since  his  duties 
consist  In  rendering  assistance  to  the  warden 
In  the  discharge  of  his  functions,  and  hence 
are  continuous  and  permanent,  as  are  those 
of  his  superior.  Stewart  y.  Hudson  County, 
38  Atl.  842,  61  N.  J.  Law,  117. 

Chiard  or  keeper  in  Jail. 

A  person  employed  as  a  guard  or  keeper 
in  a  county  Jail,  such  employment  being  for 
no  specified  time,  is  a  person  holding  a  posi- 
tion, within  the  meaning  of  Act  March  14, 
1895  (P.  L.  18d5,  p.  817),  forbidding  the  re- 
moyal of  an  honorably  discharged  Union  sol- 
dier from  any  position  or  office  under  the 
goyemment  of  any  county  of  the  state  the 
term  of  which  Is  not  fixed  by  law,  except 
after  hearing  and  upon  good  cause  shown. 
Cayenaugh  y.  Essex  County,  33  AtL  943,  944, 
58  N.  J.  Law  (29  Vroom)  531. 

Janitor  of  eonrtkonso. 

The  Janitor  of  a  county  courthouse,  ap- 
pointed by  the  board  of  chosen  freeholders  of 
such  county,  la  holding  a  position,  as  distin- 
guished on  one  side  from  a  public  office  and 
on  the  other  from  mere  employment  Dally 
y.  Essex  County,  33  AtL  739,  74«,  58  N.  J. 
Law  (29  Vroom)  819. 

The  janitor  of  a  county  courthouse  does 
not  hold  a  public  office,  but  holds  a  '^position'* 
within  the  meaning  of  3  Qen.  St  p.  3702,  for- 
bidding tho  remoyal  of  an  honorably  dis- 


charged Union  soldier  from  an  office  or  posi- 
tion except  for  cause.  A  ''position,"  within 
the  puryiew  of  the  statute,  is  defined  to  be  a 
place  the  duties  of  which  are  continuous  and 
permanent,  and  which  pertain  to  the  position 
as  such.  Bllderback  y.  Hudson  County  Chos- 
en Freeholders,  42  Atl.  843,  845,  68  N.  J.  Law, 
55  (citing  Stewart  y.  Same,  d  N.  J.  Law,  118, 
38  Aa  842). 

POSITION  OF  PEBIXto 

A  steamship  on  the  ocean,  with  her 
thrust  shaft  broken.  Is,  In  the  opinion  of  mari- 
time men,  considered  in  a  ''position  of  peril," 
although  the  shaft  may  be  repaired  on  board. 
The  HeckU  (U.  S.)  G2  Fed.  941,  943^ 

POSITIVL 

"Posltlye''  in  common  parlance  means  ab- 
solute, certain.  Coleman  y.  Roberts,  1  Mo. 
97,  100. 

"Positlye^  la  defined  by  Webflfter  to  mean 
direct,  express,  opposed  to  circumirtantiaL 
Schrack  t.  McELnlght,  84  Pa.  26,  Sa 

POSITIVE  AQBEEICEIIT. 

The  use  of  the  word  "posltlye"  In  an  in- 
struction that,  if  the  Jury  should  find  certain 
seryices  had  been  done  by  the  plaintiff  at  the 
request  of  the  defendant,  the  law  raised  a 
presumptlye  promise  on  the  part  of  defend- 
ant that  he  would  pay  therefor,  unless  they 
should  find  a  posltiye  agreement  to  the  con- 
trary, was  held  to  be  erroneous  on  the  ground 
that  It  was  used  by  the  court  to  Indicate  that 
the  promise  must  be  express,  and  not  implied. 
Coleman  y.  Roberts,  1  Ma  97,  109, 

POSITIVE  DUTT. 

The  term  "posltiye  duty,**  when  used  In  a 
statement  that  it  Is  a  municipality's  posltiye 
duty  to  keep  the  streets  in  proper  repair,  is 
not  used  in  the  sense  that  the  corporation  in- 
sures the  safe  condition  of  its  streets,  or  that 
it  is  bound  to  maintain  them  in  that  condi- 
tion without  reference  to  the  difficulties  in  the 
way  of  doing  so,  since  there  may  be  defects 
that  are  practically  Irr^nedlable;  and  the 
duty  ia  only  that  it  should  employ,  in  per- 
forming its  duty  as  to  the  ^eets,  the  dili- 
gence, care,  and  skill  that  an  ordinarily  pru- 
dent person  haying  a  similar  duty  to  per- 
form would  employ.  Blyhl  y.  Village  of  Wa- 
teryille,  58  N.  W.  817,  819,  57  Minn.  116,  47 
Am.  St  Rep.  598. 

POSITIVE  EVIDEH OB. 

"Posltiye  eyidence"  is  that  which,  if  be- 
lieyed,  establishes  the  truth  or  falsehood  of  a 
fact  in  issue,  and  does  not  arise  from  any 
presumptioa    It  la  distinguished  from  "dr- 
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cmnstantlal  evidence."    Ck>oper  v.  Holmes,  17 
AtL  711.  712.  71  M<L  20. 

"Evidence,  whether  written  or  oral,  to 
either  positive  or  presumptive.  Positive  evi- 
dence is  the  direct  proof  of  the  fact  or  point 
at  issue.  Presumptive  evidence  consists  in 
the  proof  of  some  other  fact  or  facts  from 
which  the  point  at  issue  may  be  inferred." 
Davis  V.  Curray.  6  Ey.  (2  Bibb)  288,  239. 

Positive  or  direct  evidence  *'to  when  a 
witness  can  be  called  to  testify  to  the  precise 
fact  which  is  the  subject  of  an  issue  on  trial." 
Commonwealth  v.  Webster.  58  Mass.  (6  Cush.) 
295.  310,  52  Am.  Dec.  711. 

POSITIVE  FRAUD. 

By  "positive  fraud"  must  be  understood  a 
willful  and  corrupt  purpose  and  intention  to 
deceive  and  injure.  Cox  v.  Buck  (a  C)  8 
Strob.  367.  372. 

Where  the  party  intentionally  or  by  de- 
sign misrepresents  a  material  fact  or  produ- 
ces a  false  Impression  in  order  to  mislead 
another,  or  to  entrap  or  to  cheat  him.  or  to 
obtain  an  undue  advantage  of  him.  in  every 
such  case  there  is  a  positive  fraud  in  the 
truest  sense  of  the  terms.  There  is  an  evil 
act  with  an  evil  intent— "Dolum  malum  ad 
drcumveniendum" — and  the  misrepresenta- 
tion may  be  as  well  by  deeds  or  acts  as  by 
words;  by  artifices  to  mislead  as  well  as  by 
positive  assertions.  Douthitt  v.  Applegate.  6 
Pac.  575,  578,  83  Kaa  885,  62  Am.  Bep.  533. 

POSITIVE  LAWS* 

Positive  or  revealed  laws  are  not  founded 
on  the  general  constitution  of  human  nature, 
but  only  on  the  will  of  God,  though  in  other 
respects  such  law  is  established  on  very  good 
reason,  and  procures  the  advantage  of  those 
to  whom  it  is  sent  The  ceremonial  or  polit- 
ical laws  of  the  Jews  are  of  this  class. 
(Burlamqui.)  Borden  v.  State,  11  Ark.  518- 
527,  44  AUL  Dec.  217. 

POSITIVE  PROOF. 

The  Prohibitory  Liquor  Law.  t  20.  pro- 
vides that,  to  entitle  any  liquors  to  the  ex- 
emption contained  in  the  section,  it  must  be 
made  to  appear  by  positive  proof  that  they 
are  of  a  foreign  production.  Imported  under 
the  laws  of  the  United  States,  and  contained 
in  the  original  packages  in  which  they  were 
imported,  and  in  quantities  not  less  than  the 
laws  of  the  United  States  prescribe.  "Positive 
proof,"  within  the  meaning  of  the  statute, 
does  not  mean  such  only  as  will  establish  the 
fact  in  controversy  as  an  absolute  colainty 
beyond  the  possibility  of  doubt,  as  thto  would  j 
be  to  exclude  all  human  te^mony,  but  by  the  ; 
term  we  are  to  understand  the  statute  to  re- 1 
quire   direct   proof,    as   contradistinguished 


from  that  which  is  circumstantial,  or  merely 
presumptive.  Mr.  Qreenleaf,  in  his  work  on 
Evidence  uses  the  terms  "direct"  and  "posi- 
tive" as  synonymous,  and  as  opposed  to  "cir- 
cumstantial" or  "presumptive"  evidence. 
Niles  V.  Rhodes,  7  Mich.  374,  37a 

In  a  suit  for  wages  as  a  clerk  the  court 
charged  that,  where  defendant  set  up  negli- 
gence in  keeping  accounts,  or  appropriation 
of  money  on  the  part  of  the  plaintiff  by  way 
of  recoupment,  if  the  plaintiff  did  not  have 
sole  control  or  management,  but  defendant 
and  other  employ^  had  management  and 
control  of  the  goods,  there  must  be  positive 
proof  of  the  negligence  or  misappropriation. 
The  word  "positive,"  as  used  in  such  instruc- 
tion, was  used  by  the  court  as  equivalent  to 
"affirmative."  The  legal  opposing  sort  of  evi- 
dence to  positive  is  "negative."  Bvery  affirm- 
ative issue  must  be  proved  by  positive  evi- 
dence. None  can  be  established  by  negative 
evidence.  Whoever  holds  the  affirmative  of 
the  issue  must  establish  it  by  positive  proof. 
The  defendant  held  the  affirmative  of  the 
plea,  and  on  him  was  the  burden  of  establish- 
ing It  by  affirmative  or  positive  proof.  Falk- 
ner  v.  Behr.  75  Ga.  671.  674. 

In  an  action  of  assumpsit  to  recover  the 
subscription  price  of  certain  shares  of  stock 
defendant  requested  the  following  Instruc- 
tion: "That  if  the  jury  believed  evidence  that 
defendant  wanted  the  stock  in  his  own  name, 
plaintiff  was  bound  to  subscribe  for  it  in  the 
defendant's  name,  and  anything  beyond  that 
is  a  violation  of  the  letter  of  attorney,  and  not 
binding  on  defendant  without  positive  proof 
of  subsequent  ratification."  The  court  refus- 
ed to  affirm  the  point  that  defendant  would 
not  be  liable  without  positive  proof  of  sub- 
sequent ratification,  and  it  was  held  there 
was  no  error  in  this.  The  word  "positive"  is 
too  strong.  It  is  defined  by  Webster  to  mean 
"direct,  express,  opposed  to  circumstantial." 
The  proof  should  be  satisfactory,  but  it  may 
be  such  without  being  positivei  Schrack  v. 
McKnight,  8^  Pa.  26,  8a 

POSITIVE  8AIA. 

Where  it  was  anhounced  that  an  auction 
sale  would  be  a  "sale  positive,"  such  phrase 
was  equivalent  to  a  "sale  without  reserve." 
and  hence  it  was  a  fraud  on  the  part  of  the 
vendee  to  employ  a  buyer  to  keep  up  the  price 
on  his  behalf,  and  such  fraud  was  a  bar  to  an 
action  for  a  specific  performance^  Walsh  t. 
Barton,  24  Ohio  St  28,  86,  4a 

POSITIVE  SERVITUDE. 

The  term  "positive  servitude^  is  used  to 
designate  a  servitude  by  which  the  proprie- 
tor of  the  servient  estate  Is  required  to  suffer 
something  to  be  done  upon  his  prop^iy  by 
another.  Rowe  v.  Nally,  32  AtL  198,  199.  81 
Md.  867. 
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POSITIVE  TE8TIMONT. 

The  terms  "direct  or  positiye  testimony" 
are  used  to  designate  the  testimony  of  those 
who  speak  of  their  own  actual  and  personal 
knowledge  of  the  fact  in  controversy.  The 
proof  in  such  case  rests  upon  faith  in  the 
yeracity,  impartiality»  opportunity  for  obseiv 
ration,  accuracy  of  memory,  etc,  of  the  wit- 
nesses. The  proof  applies  immediately  to 
the  factum  probandum,  without  any  inter- 
vening process.  State  v.  Miller.  82  Atl.  137, 
141,  9  Houst  (Del.)  564. 

"Positive  testimony"  iB  that  which  bears 
directly  upon  the  facts  in  the  case.  Nega- 
tive testimony  is  not  as  to  the  immediate  fact 
or  occurrence,  but  facts  from  which  you 
might  infer  that  the  act  could  not  possibly 
have  happened.  In  other  words,  the  one  is 
affirmative,  the  other  negative.  Therefore 
positive  testimony  is  more  reliable  and  is 
stronger  than  negative  testimony.  Barclay  v. 
Hartman,  43  AtL  174,  175,  2  Marr.  (DeL)  851. 

POSSE  COMMITATUS. 

A  "posse  commitatus"  signifies  the  whole 
power  of  the  county.  All  able-bodied  male 
persons  over  fifteen  years  of  age  may  be 
summoned  to  act  as  members  of  it,  and  re- 
fusal to  act  will  be  deemed  a  misdemeanor. 
Commonwealth  v.  Blartln,  7  Pa.  Dist  B.  210, 
224. 


POSSESS. 

According  to  etymology  the  word  'As- 
sess" means  to  sit  upon;  hence  to  occupy  in 
person;  to  have  and  to  hold.    Thus  the  first : 
lexical  meaning  given  to  the  word  in  the 
Century  Dictionary  is  to  own;  have  as  a  be- 1 
longing;  property.    The  second  definition  in  i 
Webster's  Dictionary  is  to  have  legal  title  ta  ; 
In  popular  usage  the  word  "possess"  includes  ! 
real  and  personal  property  to  which  one  has 
title  as  his  landed  possessions.    So  in  Scrip- 1 
ture,  "The  house  of  Jacob  shall  possess  their  j 
possessions."     The  legal  idea  of  possession,  . 
though  varying  according  to  circumstances, ! 
still  embraces  the  conception  of  right  as  well  | 
as  that  of  physical  control.    Fuller  v.  Fuller, : 
84  Me.  475,  479.  24  Atl.  946.  i 

Possess  is  defined  by  Webster  as  "to  oc- 
cupy In  person."  Evans  v.  Foster,  16  S.  W. 
170,  171,  79  Tex.  48. 

"Possess"  is  frequently  used  in  the  sense 
of  "own,"  "entitled  to."  Brantly  v.  Kee,  58 
N.  0.  332,  337. 

General  words  in  a  deed,  as  "all  the  prop- 
erty I  possess,"  or  "my  property,"  or  "my  es- 
tate," do  not  pass  or  purport  to  pass  anytliing 
which  was  not  held  by  the  grantor  as  his 
own  property.  They  do  not  apply  to  the 
property  of  others  in  the  occupancy  of  the 


grantor.  Jones  v.  Sasser,  18  N.  C.  452,  463. 
See,  also,  Hemingway  v.  Hemingway,  22 
Conn.  462,  472;  in  re  Qualifications  of  Elec- 
tors, 35  Atl.  213,  19  B.  L  887. 

POSSESSED. 

See  "Lawfully  Possessed.* 

All  I  am  or  die  possessed  of,  ses  ^'AIl." 

* 'Possessed'  is  a  xf^riable  term  in  the 
law,  and  has  different  meanings,  as  it  is  used 
in  different  circumstances.  It  sometimes 
implies  the  temporary  interest  in  lands,  as 
we  say  'A  man  is  possessed,'  in  contradis- 
tinction to  being  seised.  It  sometimes  im- 
plies a  corporeal  having,  as  we  say,  'A  man 
is  seised  and  possessed,'  but  it  sometimes 
implies  no  more  than  that  one  has  a  prop- 
erty in  a  thing;  that  he  has  it  as  owner; 
that  it  is  his.  In  this  sense  it  may  be  used 
even  though  an  intruder  may  have  excluded 
the  owner  for  the  time  being,  and  there  is 
never  any  impropriety  in  making  use  of  the 
term  when  the  only  possession  the  Intruder 
has  is  apparently  subordinate  to  that  of  the 
general  owner."  City  of  Detroit  v.  Moran 
(Mich.)  7  N.  W.  180,  181. 

By  a  residuary  clause  in  a  will  a  testa- 
tor devised  all  the  rest  and  residue  of  his 
estate,  real  and  personal,  wherever  it  might 
be  situated,  that  he  might  die  possessed  of, 
not  previously  enumerated,  to  his  son  W. 
Held,  that  the  words  "die  possessed  of  were 
intended  to  embrace  everything  that  the 
testator  had  a  right  to  dispose  of  by  will, 
and  was  not  limited  merely  to  property  and 
claims  which  were  actually  in  existence  or 
had  accrued  at  the  time  of  his  death,  but 
included  as  well  the  rents  of  his  real  estate 
and  the  interest  on  obligations  which  accrued 
after  his  death.  Whitehead  v.  Gibbons,  10 
N.  J.  Bq.  (2  Stockt)  280,  239. 

As  daimad. 

An  allegation  in  a  declaration  In  ^ect- 
ment  that  the  plaintiff  was  possessed  in  fee 
of  the  lands  claimed  means  that  the  plaintiff 
claims  in  fee.  Jarrett  v.  Stevens,  15  8.  S. 
177,  36  W.  Ya.  446. 

An  allegation  in  ejectment  that  the  plain- 
tiff was  possessed  in  fee  of  land  is  equiva- 
lent to  an  allegation  that  he  was  seised  in 
fee,  or  that  he  owned  and  claimed  in  fee. 
Possession  is  one  of  the  elements  ot  title, 
and  is  prima  facie  evidence  of  title.  Posses- 
sion implies  that  it  is  held  under  tittle.  Jar- 
rett V.  Stevens,  15  S.  B.  177,  36  W.  Va.  446. 

As  keld  by  lawful  title. 

Webster  defines  "possessed**  as  meaning 
held  by  lawful  title.  An  admission  in  the 
answer  of  an  action  to  recover  against  a 
sheriff  for  the  unlawful  sale  of  plaintiff's 
land  for  taxes  that  plaintiff  was  possessed 
of  the  same  at  the  time  of  the  sale  was  a 
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sufficient  admission  of  the  title  which  plain- 
tUT  was  requh-ed  to  prove  under  Laws  1895, 
c  119,  §  66.  Wooten  t.  White,  34  S.  B.  OOS, 
125  N.  C.  403. 

The  term  "possessed"  in  the  constlto- 
tional  requirement  that  an  elector  who  was 
qualified  to  vote  hy  reason  of  ownership  of 
real  estate  shall  be  one  who  is  really  and 
truly  possessed  in  his  own  right  of  real  es- 
tate, etc.,  is  to  be  construed  as  meaning  the 
possession  of  the  holder  of  a  legal  title,  for, 
as  what  is  known  as  an  "equitable  estate" 
is  not,  strictly  speaking,  an  interest  in  land, 
but  only  a  right  which  can  be  enforced  in 
equity,  the  right  to  the  possession  in  such 
cases  is  in  the  holder  of  the  legal  title.  In  re 
Qualifications  of  Electors  (k.  I.)  35  Atl.  213. 

The  term  "possessea  imports  that 
something  is  held  by  lawful  title,  and  4Ln  al- 
legation in  a  pleading  that  plaintiff  was  pos- 
sessed of  the  goods,  etc.,  is  equivalent  to  an 
allegation  that  be  was  lawfully  possessed. 
Sheldon  ▼.  Hoy,  11  How.  Prac.  U,  16. 

As  d«notiiiK  ovnenliip. 

A  devise  of  "all  my  estate  which  I  shall 
die  possessed  of  includes  all  the  property  of 
which  he  died  the  owner,  the  word  "pos^ 
sessed"  being  used  to  denote  ownership,  and 
not  merely  personal  or  corporeal  occupation. 
Hemingway  t.  Hemingway,  22  Conn.  462» 
472. 


As  used  in  Oomp.  Laws  N.  M.  1884»  p. 
1306,  S  2750,  declaring  that  the  words  "bar- 
gained and  sold"  in  conveyances  of  hered- 
itary real  estate  shall  mean  that  the  grantor 
at  the  time  of  the  execution  of  such  convey- 
ance is  ''possessed  of  an  irrevocable  posses- 
sion in  fee  simple"  to  the  property  conveyed, 
the  term  "possessed  of  an  irrevocable  pos- 
session in  fee  simple"  means  "seised  of  an 
indefeasible  estate  in  fee  simple."  Douglass 
V.  Lewis,  9  Sup.  Ct  634,  635,  131  U.  a  76,  83 
L.  Ed.  53.  , 

The  term  "possessed"  in  our  statute 
(Gen.  St  §  616;  providing  that  a  widow  may 
have  dower  in  lands  of  which  her  husband 
"died  possessed  in  his  own  right"  is  more 
comprehensive  than  the  word  'seised,"  which 
is  employed  in  those  of  some  other  states, 
the  courts  of  which  have  felt  bound  to  ex- 
clude dower  in  equitable  estates.  And  under 
such  statute  dower  may  be  assigned  in  an 
equitable  remainder  in  fee,  though  the  pos- 
session was  in  the  trustee.  Such  dower  in- 
terest is  subject  to  the  paramount  title  of 
the  trustee  for  purposes  of  the  trust  Greene 
V.  Huntington,  46  Atl.  883,  886^  73  C:k>nn.  106. 

P08SESSI0  PEDIS. 

"Possessio  pedis"  is  synonymous  with 
the  word  "occupation"  and  the  phrase  "sub- 


jection to  the  will  and  control,"  and  signifies 
actual  possession.  Lawrence  t.  Fulton,  19 
CaL  683,  690. 

"Possessio  pedis"  does  not  require  actual 
occupancy,  but  it  implies  inclosure  and  use 
of  the  ground  inclosed.  "I  will  not  under- 
take to  indicate  in  what  way  it  [the  land] 
should  be  used.  In  general,  it  should  be  cul- 
tivated, or  perhaps  it  might  be  sufficient 
that  it  should  be  used  for  a  pasture."  The 
inclosing  and  sowing  down  of  a  small  turnip 
patch  on  a  tract  of  land,  and  occupying  it 
but  for  one  year,  and  occasionally  cutting 
and  drawing  from  it  fire  wood  and  other 
timber,  would  not  be  sufficient  to  defeat  an- 
other, or  give  a  title  to  the  land  under  the 
statute  of  limitations.  Porter  t.  Kennedy 
(S.  a)  1  McMuL  354,  357. 

POSSESSIOH. 

See  "Actual  and  Continued  Ohange  of 
Possession";  "Actual  Possession";  "Ad- 
verse Possession";  "Chose  in  Posses- 
sion"; "Constructive  Possession";  "De- 
livery of  Possession";  "Elstate  in  Pos- 
session"; "Exclusive  Possession";  "Full 
and  Complete  Possession";  "Hostile 
Possession";  "Inmiemorial  Possession"; 
"Innocent  Possession";  "Lawful  Pos- 
session"; "Mortgagee  In  Possession"; 
"Naked  Possession";  "Natural  Posses- 
sion"; "Notorious  Possession";  "Peace- 
able Possession";  "Scrambling  Posses- 
sion"; "Tenant  in  Possession";  "Unin- 
terrupted  Possession";  "Visible  Posses-  ^ 
sion." 

Change  of  possession,  see  "Change." 

Possession  is  a  detention  or  enjoyment 
of  a  thing  which  a  man  holds  or  exercises  by 
himself  or  by  another,  who  keeps  or  exer- 
cises it  in  his  name.  Casey  v.  Mason,  59 
Pac.  252,  254,  8  Okl.  665;  Tidwell  v.  Chiri- 
cahua  Cattle  Co.  (Ariz.)  53  Pac.  192,  195; 
Redfleld  v.  Utica  &  S.  R.  Co.  (N.  Y.)  25  Barb. 
54,  58;  Evans  v.  Foster,  15  S.  W.  170,  171, 
79  Tex.  48;  Sunol  v.  Hepburn,  1  Cal.  254, 
265. 

The  possession  which  is  necessary  as  an 
element  in  the  acquisition  of  title  by  pre- 
scription must  have  three  qualities;  it  must 
be  long,  continual,  and  peaceable.  Lehigh 
Valley  R.  Co.  v.  McFarlan,  43  N.  J.  Law  (14 
Vroom)  605,  621 ;  Pollard  v.  Barnes,  56  Mass. 
(2  Cush.)  191,  198. 

Possession  is  denoted  by  the  exercise  of 
acts  of  dominion  over  the  property,  in  mak- 
ing the  ordinary  use  and  taking  the  ordinary 
profits  of  which  it  is  susceptible  in  its  pres- 
ent state ;  such  acts  to  be  so  repeated  as  to 
show  that  they  are  done  in  the  character  of 
owner,  and  not  as  an  occasional  trespasser. 
Staton  V.  Mullls,  92  N.  C.  623,  632  (citing 
Williams  v.  Buchanan,  23  N.  C.  535,  35  Am. 
Dec.  760) ;   Frisbee  v.  Town  of  Marshall,  30 


& 
f. 

ifl 
1. 
wl 
sol 

ke 
wl 

m 

to 

re 
th' 
Aj 

^\ 

CO 

Tl 
th 
ot 

96 

8i 
a 

tc 

la 

li 

s< 

P 
a 
a 

t 
a 
I 


POSSESSION 


5465 


POSSESSION 


8.  E.  21,  23»  122  N.  O.  760  (citing  Williams 
y.  Buchanan,  23  N.  O.  535,  35  Am.  Dec.  760). 

'Tossession,"  taken  in  tbe  proper  sense, 
is  defined  la  1  Domat  Lib.  3,  tit  7,  §  1,  arts. 
1,  2,  "as  the  detention  of  a  thing  which  he 
who  is  the  master  of  it,  or  he  who  has  rea- 
son to  believe  that  he  is  so,  has  in  his  own 
keeping,  or  in  that  of  another  person  by 
whom  he  possesses.  Possession  implies  a 
right  and  a  fact ;  the  right  to  enjoy  annexed 
to  the  right  of  property,  and  the  fact  of  the 
real  detention  of  a  thing  that  would  be  in 
the  hands  of  a  master  or  of  another  for  him. 
Again,  one  may  possess  corporeal  things, 
whether  they  be  movables  or  Immovables,  ac- 
cording to  the  diiferences  of  their  nature. 
Thus  one  may  possess  movables  by  keeping 
them  under  lock  and  key,  or  having  them 
otherwise  at  one's  disposal.  Thus  one  pos- 
sesses cattle  either  by  shutting  them  up  or 
giving  them  to  be  kept  Thus  one  possesses 
a  house  by  dwelling  in  it,  or  trusting  it  to  a 
tenant,  or  building  in  it  Thus  one  possesses 
lands  by  cultivating  them,  reaping  the  fruits, 
going  and  coming  through  them,  and  dispos- 
ing thereof  at  pleasure.  But  although  pos- 
session implies  to  the  possession  of  wliat  we 
possess,  yet  this  detention  ought  not  to  be 
understood  as  if  it  were  necessary  to  have 
always  either  in  our  hands  or  in  our  sight 
the  things  of  which  we  have  possession,  but, 
after  the  possession  has  been  once  acquired, 
it  is  preserved  without  an  actual  detention." 
Sunol  V.  Hepburn,  1  Cal.  254,  263. 

Possession  of  land,  to  constitute  a  notice 
to  a  purchaser  of  the  possessor's  title,  must 
be  not  only  exclusive  and  uninterrupted,  but 
it  must  also  be  open,  notorious,  and  visible. 
And  it  must  indicate  the  occupant  The  fact 
that  lands  are  under  cultivation  does  not  of 
itself  suggest  that  any  one  other  than  the  re- 
puted owner  of  the  premises  is  in  possession 
of  them.  In  order  to  charge  a  purchaser 
with  notice,  the  occupation  must  be  of  a 
character  which  would  put  a  prudent  person 
upon  inquiry.  It  must  indicate  that  some 
one  other  than  he  who  appears  by  the  record 
to  be  the  owner  has  rights  in  the  premises. 
Cox  V.  Devinney,  47  Ati.  560,  570,  65  N.  J. 
Law,  3S9. 

The  term  "possessions  of  another,"  as 
used  in  8t  1803,  §  229,  providing  that  every 
person  guilty  of  using,  or  procuring,  en- 
couraging, or  assisting  another  to  use,  any 
force  or  violence  in  entering  upon  or  detain- 
ing any  lands  or  possession  of  another,  etc., 
is  guilty  of  a  misdemeanor,  means  the  right 
to  use,  occupy,  and  enjoy  the  property  to  the 
exclusion  of  all  others — ^a  mere  possessory 
Interest—- and  does  not  Imply  any  higher  in- 
terest in  lands.  Foust  v.  Territory,  58  Paa 
728,  729,  8  Okl.  54L 

"Possession"  of  lands  means  a  foothold, 
an  actual  entry  and  possession  in  fact,  a 
-standing    upon    it,    an    occupation    of    it 


Churchill  V.  Onderdonk,  59  N.  Y.  134,  ISa 
It  is  denoted  by  the  exercise  of  acts  of  do- 
minion over  it,  in  making  the  ordinary  use 
of  it,  and  taking  the  ordinary  profits  from  it, 
caring  for  it,  having  it  in  one's  power  and 
under  his  control.  Where  a  husband  and 
wife  live  on  her  land,  and  he  does  such  acts 
merely  as  g^row  out  of  the  marital  relations, 
and  which  must  exist  in  every  case  where  a 
husband  lives  with  his  wife  in  her  home  on 
her  land,  he  does  not  have  such  possession 
as  will  constitute  a  covenant  for  quiet  en- 
joyment etc.,  contained  in  their  deed  of 
such  land,  a  covenant  by  him  running  with 
the  land,  which  inures  to  the  covenantee's 
grantee.  Mygatt  v.  Coe,  42  N.  E.  17,  21,  147 
N.  Y.  456. 

The  "possession"  required  by  Pub.  St  c. 
11,  §  13,  is  "that  which  the  law  recognizes 
as  such,  not  a  mere  presence  on  or  dealing 
with  the  land  or  a  part  of  it  which  falls 
short  of  such  a  relation  to  it  that  the  sup- 
posed possessor  could  sue  for  a  trespass." 
In  Lynde  v.  Brown,  9  N.  B.  735,  143  Mass. 
337,  it  is  said  that  possession  may  be  an  un- 
qualified seisin  of  the  freehold  or  an  exclu- 
sive occupation.  A  widow  •  occupying  land 
together  with  her  children  cannot  be  said  to 
be  "in  possession"  for  the  purpose  of  taxa- 
tion, unless  she  has  disseised  the  children. 
Kerslake  v.  Cummings,  61  N.  E.  760,  761, 
180  Mas&  65. 

Possession  is  that  condition  of  fact  un- 
der which  one  can  exercise  his  power  over 
a  corporeal  thing  to  the  exclusion  of  all 
others.  Bice  v.  Frayser  (U.  S.)  24  Fed.  460, 
463. 

The  word  "possession,"  as  used  in  the 
act  relating  to  the  preservation  of  game, 
shall  include  both  actual  and  constructive 
possession.    Gen.  St  Minn.  1894,  §  2187. 

Possession  is  the  detention  or  enjoy- 
ment of  a  thing  which  we  hold  or  exercise 
by  ourselves  or  by  another  who  keeps*  or  ex- 
ercises it  in  our  name.  Civ.  Code  La.  1900, 
art  3426. 

A  possession  obtained  by  an  act  of  tres- 
pass in  building  a  fence  is  not  such  posses- 
sion as  will  support  an  action  of  forcible  en- 
try and  detainer  against  a  claimant  who  de- 
stroys the  fenca  This  possession  is  of  a 
sort  which  the  court  says  has  been  aptly 
called  a  "scrambling  possession."  Dyer  ▼. 
Reitz,  14  Mo.  App.  45,  4a 

The  word  "possessions"  may  no  doubt 
include  real  estate,  if  so  intended,  though 
such  would  not  be  its  technical  signification. 
Where  a  will  gave  to  testator's  son  all  his 
real  estate  situated  in  a  certain  town,  and 
also  all  the  residue  "of  my  personal  estate 
and  possessions  of  whatever  kind  and  name," 
and  many  years  afterwards  a  parcel  of  land, 
not  situated  in  that  town,  unexpectedly  de- 
scended to  testator,  it  was  held  that  the  lat- 
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ter  real  estate  was  not  devised  by  the  will. 
Blalsdell  t.  Hlght,  69  Me.  806,  806,  81  Am. 
Rep.  27& 

The  OGcnimtion  of  a  hooae  on  mortgaged 
premises  by  a  husband  and  wife,  the  latter 
being  the  mortgagee,  under  an  agreement  be- 
tween the  husband  and  the  wife's  mother, 
who  was  supposed  to  be  the  owner  of  part 
of  the  premises,  is  not  such  a  '^possession  of 
the  premises"  by  the  mortgagee,  within  Gen. 
St  c.  140,  I  15,  as  will  entitle  the  mort- 
gagor, on  a  bill  in  equity  to  redeem,  to  have 
the  rent  of  the  tenement  applied  towards  the 
payment  of  the  mortgage  debt  Sanford  T. 
Pierce,  126  Mass.  146. 

Possession  of  land  may  be  acquired  and 
held  in  different  modes;  such  as  by  inclo- 
sure,  by  cultivation,  by  the  erection  of  build- 
ings or  other  improvements,  or  in  fact  by 
any  use  that  clearly  indicates  an  appropria- 
tion to  the  use  of  the  person  claiming  to  hold 
the  property.  The  land  must  be  appropriat- 
ed to  an  individual  use  in  such  a  manner  as 
to  apprise  the  community  or  neighborhood 
that  it  is  in  the  exclusive  use  and  enjoyment 
of  the  person  so  appropriating  It  The  pos- 
session of  land  may  be  acquired  by  any  use 
which  clearly  indicates  an  appropriation  by 
the  person  who  claims  to  hold  the  property. 
The  possession  should  be  of  such  open  and 
visible  character  as  to  apprise  the  world  that 
the  property  has  been  appropriated  and  is 
occupied.  It  must  also  be  of  such  a  charac- 
ter as  to  indicate  who  the  occupant  is,  and  it 
must  be  consistent  with  such  use  and  occu- 
pancy as  the  property  is  suited  for  or  adapt- 
ed to.  The  occupancy  must  be  exclusive. 
Such  possession  cannot  be  made  out  by  in- 
ference, but  only  by  clear  and  positive  proof. 
Gutting  timber  on  vacant  and  unoccupied 
land  on  one  or  two  occasions  for  rails,  posts, 
and  ties  does  not  constitute  such  possession 
as  will  enable  one  to  claim  the  land  under 
the  statute  requiring  the  payment  of  taxes 
for  seven  years  with  color  of  title  and  sub- 
sequent taking  of  possession.  Traveni  t. 
McBlvain,  55  N.  E.  185,  136,  181  IlL  882. 

Aeeess  distiAsnislied* 

"Possession,"  as  used  in  St  Ark.  |  805, 
requiring  an  assignee  of  property  for  the 
payment  of  debts,  before  he  shall  be  entitled 
to  take  possession,  to  make  a  full  and  com- 
plete inventory  and  description  of  such  prop- 
erty, and  also  give  a  bond  conditioned  to  ex- 
ecute the  trust  and  faithfully  perform  his 
duties,  means  "much  more  than  access.'* 
Possession  is  that  condition  of  fact  under 
which  one  can  exercise  his  power  over  a  cor- 
poreal thing  at  his  pleasure,  to  the  exclusion 
of  all  others.  "Access"  means  liberty  to  ap- 
proach and  inspect  the  property,  and  that  is 
all  the  assignee  can  do  until  he  gives  the 
bond.  "Right  of  possession"  belongs  to  the 
assignor  until  his  assignee  qualifies.  Rice  ▼. 
Frayser  (U.  S.)  24  Fed.  460-463. 


As  aotvml  possession* 

Possession,  in  order  to  constitute  a  bar, 
must  be  an  actual  possession  of  some  part  of 
the  land  in  dispute  and  possession  not  with- 
in the  bounds  of  the  disputed  part  is  not 
sufficient  to  authorise  the  bar  of  the  statute 
Elliott  T.  Cumberland  Ck>al  &  Coke  Ck).,  71  S. 
W.  749,  760,  100  Tenn.  745  (citing  Peck  v. 
Houston,  78  Tenn.  [5  Lea]  227;  Goal  Creek 
Min.  Co.  T.  Heck,  83  Tenn.  [15  Lea]  497). 

As  used  in  Civ.  Code,  |  618,  providing 
that  an  action  quieting  title  may  be  brought 
by  any  person  in  possession  by  himself  or 
tenant  of  real  property,  the  word  "posses- 
sion" means  an  actual  one,  and  not  a  mere 
constructive  one.  Christy  t.  Springs,  69  Pac. 
864,  865,  11  OkL  710. 

A  party  inay  be  in  possession  of  land 
without  a  personal  representative  thereon, 
or  without  having  personally  cultivated  or 
Improved  it  Barstow  t.  Newman,  84  Cal. 
90. 

As  eonstrttottTO  possesston* 

"Possession,"  as  used  in  the  statement 
of  the  rule  that,  in  the  absence  of  any  notice 
to  the  contrary,  a  person  who  sells  personal 
property  in  his  possession  sells  it  with  an 
implied  warranty  of  title,  is  to  be  construed 
broadly  so  as  to  Include  a  constructive  as 
well  as  actual  possession.  So  it  is  held  that 
the  possession  by  a  bailee  or  agent  or  a  ten- 
ant in  common  of  a  vendor  is  sufficient,  and 
that,  to  constitute  the  exception,  it  must  ap- 
pear that  the  goods  were  in  the  adverse  pos- 
session of  a  third  person,  or  else  that  the 
vendor  had  either  no  interest  in  them,  or  a 
mere  naked  interest  without  either  actual  or 
constructive  possession.  Reynolds  v.  Rob- 
erts, 57  Yt  890,  89a 

As  control. 

By  possession  Is  meant  that  condition 
under  which  one  can  exercise  his  power  over 
property  at  his  pleasure  to  the  exclusion  of 
all  others;  and  where  an  assignor  for  the 
benefit  of  creditors  at  the  time  of  delivering 
the  deed  to  his  assignee  also  delivered  the 
keys  to  the  stores  in  which  the  goods  were 
situated,  this  was  such  a  delivery  of  posses- 
sion as  to  avoid  the  assignment  under  a  stat- 
ute providing  that,  before  an  assignee  should 
be  entitled  to  possession  of  the  property,  he 
should  file  an  inventory  thereof,  and  give 
bond  in  double  the  estimated  value.  Gllker- 
son-Sloss  Commission  Co.  t.  London,  18  S. 
W.  518,  514,  58  Ark.  88,  7  L.  R.  A.  403. 

The  term  **poesesslon,"  tn  a  statute  mak- 
ing the  person  In  possession  of  Texas  or 
Cherokee  cattle  liable  for  infection  of  other 
cattle,  "must  have  been  Intended  as  that 
usual  and  well-known  possession  that  men 
usually  have  of  personal  property;  and 
where  a  party  has  a  mere  lien,  and  not  the 
actual  control,  of  the  cattle,  he  cannot  be  re- 
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garded  In  possession  in  the  sense  tbe  word  is 
used  in  the  statute."  Smitk  ▼.  Race,  76  111. 
490,  491. 

A  mortgagee  of  chattels,  in  order  to  have 
possession  authorizing  recovery  of  damages 
against  one  seizing  them,  must  in  person  or 
by  his  agent  have  the  chattels  in  his  con- 
trol ;  and  hence  in  such  aa  action  it  was  er- 
ror to  charge  that  if  the  mortgagee,  by  his 
agent,  had  done  everything  which  could  rea- 
sonably be  done  by  way  of  taking  possession, 
then  the  property  should  be  considered  as  in 
his  possession.  Jones  v.  Hess  (Tex.)  48  8.  W. 
46,47. 

"Possession,"  as  used  with  relation  to 
an  action  for  trespass  on  real  property,  means 
*'that  position  or  relation  which  one  occu- 
pies with  respect  to  a  particular  piece  of 
land  which  gives  to  him  its  use  and  control 
and  excludes  all  others  from  a  like  use  or 
control.*'  Fort  Dearborn  Lodge  v.  Klein,  8 
N.  B.  272,  273,  115  111.  177,  56  Am.  Rep.  138. 

By  possession  is  meant  that  by  which 
one  can  exercise  his  power  over  property  at 
his  pleasure  to  the  exclusion  of  all  others. 
Gilkerson-Sloss  Ck>mmission  Co.  t.  London, 
13  S.  W.  518,  514,  53  Ark.  88,  7  L.  R.  A.  408. 

"Possession,**  as  used  in  Cr.  Code,  |  75, 
making  it  criminal  for  any  employ^,  etc.,  to 
embezzle  funds,  moneys,  or  securities  in  the 
care  and  possession  of  the  employ^  etc.,  has 
l>erhaps  a  slightly  different  and  broader 
meaning  than  the  word  ''care,"  but  it  may 
also  mean  **to  keep  "  **to  take  or  seize  hold," 
"to  hold  or  occupy'  as  the  owner  of  property 
might  do.  Kei'  v  People,  110  111.  627,  M9, 
51  Am.  Rep.  706. 

Custody  distlngnlflhed. 

**Posc«jssion"  and  "custody"  are  not  con- 
vertible terms.  To  constitute  possession 
mere  temporary  custody  is  not  sufficient 
There  must  be  combined  with  it  the  control, 
care,  and  management  of  the  property;  so 
that  under  a  statute  relating  to  theft,  if  the 
property  be  in  the  mere  temporary  custody 
of  a  servant  or  other  person,  the  indictment 
need  not  allege  the  possession  to  be  in  such 
temporary  custodian.  Bmerson  ▼•  State 
(Tex.)  25  S.  W.  289,  290. 

laolosujra  and  eiiltlTAtloB  veqvlved. 

A  fence  is  not  indispensable  to  statutory 
possession  of  a  tract  of  land.  The  erection 
of  a  fence  is  nothing  more  than  an  act  pre- 
sumptive of  an  intention  to  assert  an  owner- 
ship and  possession  over  the  property;  but 
there  are  many  other  acts  which  are  equally 
evincive  of  such  an  intention,  such  as  enter- 
ing npon  land  and  making  improvements 
thereon,  raising  a  crop  of  com,  felling  and 
selling  the  trees  thereon,  etc,  under  color  of 
title.  An  entry  into  possession  of  a  tract  of 
land  under  a  deed  containing  spediSc  metes 
and  bounds  gives  a  constructive  possession 
6  Wds.  &  P.— 88 


of  the  whole  tract  if  not  in  any  adverse  pos- 
session, although  there  may  be  no  fence  oi* 
inclosure  around,  the  ambit  of  the  tract,  and 
an  actual  residence  only  on  a  part  of  it  To 
constitute  actual  possession,  it  is  not  neces- 
sary that  there  should  be  any  fence  or  in- 
closure of  the  land;  and  where  one  entered 
into  possession  of  a  tract  of  land  under  a 
deed  describing  it  by  metes  and  bounds  he  is 
in  possession  of  the  whole  tract  unless  some 
part  of  it  was  in  the  adverse  possession  of 
some  other  claimant  although  his  actual  set- 
tlement and  improvements  were  on  a  small 
parcel  only  of  the  tract  Bllicott  v.  Pearl,  85 
U.  8.  (10  Pet)  412,  442,  9  L.  Bd.  475. 

Possession,  within  the  rule  that  to  con- 
stitute title  by  adverse  possession  there  must 
be  such  possession  as  the  land  reasonably 
admits  of,  is  not  to  be  construed  as  meaning 
that  land  which  is  uninclosed  and  unculti- 
vated should  be  inclosed  and  cultivated  mere- 
ly because  it  is  capable  of  inclosure  and  cul- 
tivation. The  possession  is  gauged  by  the 
actual  state  of  the  land^  and  not  with  refer- 
ence to  its  capability  of  being  changed  into 
another  state  which  would  reasonably  admit 
of  another  character  of  possession.  Ooodson 
T   Brothers,  20  South.  448,  445,  111  Ala.  589. 

It  is  not  necessary  that  land  shall  be 
inclosed  with  a  fence,  or  that  a  house  should 
be  erected  upon  it  to  constitute  a  possession, 
or  that  it  should  be  reduced  to  cultivation. 
Snch  improvements  or  acts  of  dominion  over 
the  land  as  would  indicate  persons  residing 
in  the  immediate  neighborhood,  who  have 
the  exclusive  control  and  management  over 
the  land,  would  be  sufficient  to  constitute 
possession.  If  the  land  is  a  timber  lot,  con- 
trolled and  used  to  supply  a  farm  in  the 
neighborhood  with  fuel,  rails,  or  posts,  such 
use  will  constitute  possession,  though  the 
land  may  not  adjoin  the  farm,  or  may  not 
be  inclosed.    Hubbard  v.  Kiddo,  87  111.  678. 

As  evidemee  of  payatemt* 

Possession  of  a  bill  of  exchange,  which 
has  been  in  circulation,  by  the  acceptor,  is 
prima  facie  evidence  of  its  payment  Close 
V.  Field,  9  Tex.  422,  424. 

As  evideaiee  of  title  wt  ownevslilp. 

Possession  is  good  evidence  of  title 
against  all  persons  except  the  owner.  Rogers 
V.  Bates,  1  Mich.  N.  P.  98,  94. 

Possession  of  personal  property  is  prima 
fade  evidence  of  title,  good  against  every- 
body but  the  rightful  owner.  Tolerton  4k 
Stetson  Co.  v.  Petric^  $2  N.  W.  199,  201,  U 
S.  D.  595. 

Possession  is  prima  fide  evidence  of 
title  against  all  persons  not  having  a  better 
right  It  constitutes,  or  rather  answers  for, 
a  right  of  property.  Oommonwealth  v.  Finn, 
108  Mass.  406,  46& 
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Possession  Is  presumptive  evidence  of 
title,  but  not  of  any  particular  title.  Fergu- 
son V.  Witsell  (S.  C.)  6  Rich.  Law,  280,  57 
Am.  Dec.  744. 

Possession  is  evidence  of  title  of  a  chat- 
tel, but  It  is  merely  prima  facie,  and  never 
conclusive.  Kestner  v.  Keiser,  4  Pa.  Dist 
R.  479,  480. 

Possession  of  negotiable  paper  without 
explanation  is  prima  facie  evidence  that  the 
holder  is  the  proper  owner  or  lawful  posses- 
sor of  the  instrument  Hand  v.  Savannah  & 
0.  R.  G6.,  17  S.  0.  219,  256  (citing  Marion 
Go.  V.  Clark,  94  U.  S.  278,  24  L.  Ed.  59). 

As  lawful  possession. 

1  Stat  660.  $  43,  providing  that  if  any 
chest  shall  be  found  In  the  "possession  of 
any  person"  unaccompanied  with  marks  or 
certificates  showing  the  payment  of  revenue 
thereon,  it  shall  be  presumptive  evidence 
that  the  same  is  liable  to  forfeiture,  means 
the  possession  of  a  purchaser  of  such  goods, 
and  not  in  the  possession  of  a  wrongdoer. 
651  Chests  of  Tea  v.  United  States  <U.  S.) 
22  Fed.  Cas.  253,  257. 

The  word  "possession,*'  as  used  In  Comp. 
Laws  1888,  $  3450,  providing  that.  If  a  pur- 
chaser of  property  at  an  execution  sale  "fails 
to  recover  possession  because  of  Irregularity 
in  the  sale,"  etc.,  means  a  possession  coupled 
with  a  right  of  property,  and  not  a  mere 
naked  possession,  such  as  might  be  acquired 
under  a  void  sale.  The  statute  Is  remedial 
in  its  character,  and  should  receive  a  liberal 
Interpretation.  Utah  Nat  Bank  v.  Beards- 
ley,  37  Pac.  586,  587,  10  Utah,  404. 

The  possession  which  Is  required  by  Pub. 
St  c  11,  I  13,  providing  that  taxes  on  cer- 
tain lands  shall  be  assessed  to  the  person 
who  is  either  the  owner  or  in  possession 
thereof,  etc..  Is  that  which  the  law  recognizes 
as  such;  not  a  mere  presence  on  or  dealing 
with  the  land,  or  a  part  of  it,  which  falls 
short  of  such  a  relation  to  It  that  the  sup- 
posed possessor  could  sue  for  a  trespass. 
Kerslake  v.  Cummlngs,  61  N.  B.  760,  761,  180 
Mass.  65. 

Ooevpaaey  synomyBtoiis. 

The  words  "possession**  and  ••occd- 
pancy,"  as  used  In  Revenue  Law,  $  216  (Rev. 
St  1874),  are  convertible  terms,  and  are  prac- 
tically synonymous.  Walker  v.  Converse,  36 
N.  B.  202,  204.  148  111.  622  (dtlng  Taylor  v. 
Wright,  13  N.  B.  529,  121  III.  455.) 

"Possessien,"  when  applied  to  land,  is 
nearly  synonymous  with  "occupancy,"  and 
may,  tn  contemplation  of  law,  exist  in  the 
same  manner  by  and  through  a  tenancy. 
Walters  v.  People,  21  111.  0.1  Peck)  178. 

Where  an  attempt  is  made  to  show  title 
to  property  by  reason  of  possession  for  more 
than  20  years,  the  word  "possession"  la  a 


synonym  for  "occupancy."    Webb  v.  Rhodes, 
61  N.  B.  735,  736,  28  Ind.  App.  393. 

In  common  parlance  "possession"  is  a 
word  often  used  as  a  substitute  for  "oc- 
cupancy." Thus,  in  actions  of  ^ectment  it 
is  ordinarj  practice  to  ask  direct  questions 
about  possession  in  examinations,  concerning 
occupancy.  Wilson  v.  Purl,  84  &  W«  884, 
888,  133  Mo.  367. 

Ooovpatiom  distiasiilslLed* 

There  Is  a  distinction  between  "posses- 
sion" and  "occupation,"  because  there  may 
be  a  legal  or  constructive  possession  where 
there  is  no  actual  occupation.  Ward  v. 
Dewey,  16  N.  Y.  519,  531. 

Blsbt  to  ooenpy  and  enjoy  implied. 

Possession  of  real  property  implies  some- 
thing more  than  the  mere  right  to  enter  upon 
the  same  and  look  at  the  same,  or  occupy  the 
same.  Possession  of  real  property  implies 
the  eight  to  occupy  and  enjoy  it.  Bailey  v. 
Bond  (U.  S.)  77  Fed.  406,  408,  23  O.  C.  A.  206. 

A  "possession"  is  something  more  than 
a  mere  right  or  title  whether  to  a  present  or 
future  estate.  It  Implies  a  present  right  to 
deal  with  the  property  at  pleasure,  and  to 
exclude  other  persons  from  meddling  with  It 
SuUlvan  v.  Sullivan,  66  N.  Y.  37,  41.  42.  The 
heirs  of  a  testator  who  has  by  will  created 
a  valid  life  estate,  followed  by  a  void  re- 
mainder, cannot,  merely  as  reversioners, 
maintain  an  action  for  partition  under  Code 
Civ.  Proc.  I  1537,  which  applies  only  where 
the  apparent  devise  of  the  present  estate  is 
alleged  and  proved  to  be  void.  Garvey  v. 
Union  Trust  Co.*  29  App.  Dlv.  613,  618,  62  N. 
Y.  Supp.  260. 

As  ownership. 

"Possession,"  as  used  in  a  will  giving 
testator's  wife  possession  of  one-third  of  his 
personal  estate,  means  ownership.  The  tes- 
tator meant  a  possession  without  limitation 
as  to  time.  Woodford's  Bx'rs  v.  Woodford 
(N.  J.)  14  Ail.  273,  274. 

"Possession,"  as  used  in  the  assessment 
law,  does  not  mean  a  visible  or  actual  posses- 
sion of  the  land  itself,  but  a  vested  owner- 
ship of  freehold  quantity.  As  the  land  (the 
thing  owned)  lasts  forever,  and  the  owner- 
ship must  be  as  lasting,  the  owner,  by  him- 
self and  his  heirs,  as  a  kind  of  corporation, 
is  regarded  as  living  forever;  for  the  quan- 
tity of  ownership  is  measured  by  time.  The 
freehold  in  possession  Is  the  first  part  of 
such  ownership,  and  the  rest  of  it,  for  all 
time  is  in  the  remainderman  and  lils  heirs. 
State  V.  South  Penn.  Oil  Co.,  24  &  B.  688, 
695,  42  W.  Va.  80. 

As  permanent  possession* 

To  entitie  a  person  to  use  force  in  de- 
fending the  possession  of  premises,  his  pos- 


POSSESSION 


5469 


POSSESSION 


session  need  not  be  pennanent,  if  lawful,  and 
one  who  unlawfully  takes  possession  of 
premises  by  force  acquires  no  lawful  posses- 
sion, and  may  be  forcibly  ejected  by  the 
owner.  State  v.  Howell*  63  Pae.  814,  315,  21 
Mont  165. 

Am  property. 
See  'Troperty* 

Xtesidenoe  not  required* 

To  have  possession  does  not  require  ac> 
tual  residence.  Wherever  there  Is  subjec- 
tion of  land  to  the  will  and  control  of  an- 
other, with  title  in  him,  it  is  occupied  by 
that  other.  It  is  in  the  actual  legal  posses- 
sion of  that  other.  When  a  nation  or  body 
of  people  have  the  title  to  land,  and  the  same 
is  subject  to  their  will  and  control,  it  is  oc- 
cupied by  them.  Legally  it  is  in  their  posses- 
sion. United  States  t.  Rogers  (U.  &)  23 
Fed.  658,  666. 

A  possession  of  land  may  exist  without 
any  actual  residence.  It  is  enough  if  the 
inclosures  are  kept  up,  and  the  doors  of  the 
house  closed,  so  as  to  indicate  that  the  prem- 
ises are  not  abandoned.  The  use  of  land  in- 
closed for  pasturing  or  grassing  stock  is  as 
much  a  possession  as  if  it  were  cultivated, 
but  the  actual  continuance  or  ranching  of 
stock  en  a  place  would  not  constitute  posses- 
sion if  the  intention  to  abandon  has  been  evi- 
denced by  declarations  or  actions.  There 
must  be  a  concurrence  of  act  and  intention 
to  fill  the  idea  of  actual  occupancy  or  pos- 
session. Fuller  V.  Jackson  (Tenn.)  62  S.  W. 
274,282. 

The  possession  of  land  sufQcient  to  bar 
an  adverse  title  thereto  under  the  statute  of 
limitations  limiting  writs  of  right  to  thirty 
years  cannot  be  construed  as  meaning  that 
there  should  be  an  actual  residence  or  fence 
by  the  party  claiming  the  benefit  of  the  stat- 
ute; that  is,  an  actual  residence  on  the 
land,  or  a  pedis  possesslo  of  it  by  an  indo- 
sure.  Ellicott  v.  Pearl,  36  U.  S.  (10  Pet)  412, 
442,  9  L.  Ed.  475. 

Seisin  synonyatoiis* 

According  to  the  modem  authorities 
there  seems  to  be  no  legal  difference  between 
the  words  "seisin"  and  **possession,"  al- 
though there  is  a  difference  between  the 
words  disseisin  and  dispossession.  Slater  v. 
Rawson,  47  Mas&  (6  Mete)  439,  444. 

The  term  ''possession,'*  though  some- 
times used  in  the  sense  of  "seisin,**  does  not 
fully  express  the  technical  meaning  of  that 
term.  Seisin  in  fact  includes  possession,  yet 
it  implies  something  more.  Even  the  latter 
term  Is  ambiguous,  and  much  has  been  said 
and  written  in  attempts  to  define  its  true 
signification.  Fort  Dearborn  Ix)dge  v.  Klein, 
3  N.  B.  272,  278, 115  111.  177,  66  Am.  Bep.  133. 


Possession  as  bailee. 

In  a  statute  which  prescribes  that 
"peaceable  possession  of  slaves  for  the  space 
of  five  years  shall  be  sufficient  to  give  the 
possessor  the  right  of  property  therein,"  the 
word  ''possession"  means  a  possession  which 
is  adverse  under  a  claim  of  title,  however 
unfounded  that  claim  may  be,  and  has  no 
application  to  a  possession  merely  as  bailee 
of  the  owner.  Spencer  v.  McDonald^  22  Ark. 
466,  473. 

Possesslom  of  burglar's  tools. 

The  word  "possession"  as  used  in  stat- 
utes imposing  a  punishment  for  having  pos- 
session of  burglar's  tools  or  other  imple- 
ments of  crime,  cannot  be  limited  to  manual 
touch  or  personal  custody.  One  who  de- 
posits the  prohibited  articles  in  a  place  of 
concealment  may  be  deemed  to  have  them 
in  his  possession,  and  where  implements  of 
crime  were  left  by  one  in  care  of  his  wife 
they  were  not  less  In  his  possession  than  If 
they  had  remained  in  the  place  where  he 
had  concealed  them.  State  v.  Potter,  42  Yt 
495,  505. 

Possession  6f  lessor  or  lessee. 

An  owner  of  land,  who  has  built  houses 
thereon,  leased  the  same,  and  lives  with  one 
of  his  tenants,  is  "in  possession,*'  within  1 
Starr  &  G.  Ann.  St.  c.  57,  $  2,  providing 
that  the  grantee  of  a  "grantor  in  possession" 
may  maintain  forcible  entry  and  detainer 
against  such  grantor  for  the  premises  con- 
veyed. Muller  T.  Balke^  47  N.  E.  355»  356, 
167  111.  150. 

The  term  "possession**  in  Rev.  St  c.  76, 
I  8,  providing  that  the  appraisers  in  the  levy 
of  an  execution  on  real  estate  shall  state 
the  nature  of  the  estate  and  its  value,  and 
whether  it  Is  in  possession,  reversion,  or  re- 
mainder, does  not  mean  that  the  debtor  him- 
self occupies  the  land,  but  he  may  possess 
it  by  a  tenant  Stinson  r.  Bouse,  62  Me.  261, 
266. 

Possesriom  of  Ueensee. 

By  the  possession  of  a  thing  we  always 
conceive  the  condition  in  which  not  only 
one*s  own  dealing  with  a  thing  is  physically 
possible,  but  every  other  person  dealing 
with  it  is  capable  of  being  excluded.  Prop- 
erty upon  a  man*s  land,  and  especially  prop- 
erty annexed  to  the  land  which  cannot  be 
removed  without  the  consent  of  the  owner, 
cannot  be  held  to  be  beyond  his  possession, 
though  used  by  a  mere  licensee.  Webster 
Lumber  Oo.  v.  Keystone  Lumber  &  Mining 
Co.,  42  S.  Bl  632,  635,  51  W.  Ya.  545. 

Possesslom  of  mlnliig  elalm. 

By  possession  of  a  mining  claim,  actual 
personal  presence  on  the  ground  is  not 
meant;  but,  if  a  party  has  discovered  a  ledge 
with  a  well-defined  wall  rock,  and  within  the 
limits  of  such  claim  lias  posted  and  recorded 
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Ills  notice  as  required  by  law,  marked  its 
boundaries  bj  placing  sufficient  stakes  at 
the  corners  of  his  claim,  so  that  such  claim 
can  be  regularly  identified  thereby,  and  then 
performed  the  amount  of  work  thereon  re- 
quired by  law  to  hold  the  same,  such  acts 
constitute  possession  of  the  claim.  McKin- 
stry  ▼.  Clark,  1  Pac.  759,  702,  4  Mont  870. 

PosseMiom  of  slaTB. 

The  term  "possession,"  within  the  mle 
that  there  can  be  no  larceny  unless  the  tak- 
ing is  from  the  actual  or  constructive  posses- 
sion of  the  owner  of  the  property  taken,  in- 
cludes the  possession  by  a  slave  of  his  mas- 
ter's property,  as  the  possession  of  a  slave  is 
the  possession  of  his  master,  the  slave  ac- 
quiring no  right  of  property  by  possession. 
Hite  V.  State;,  17  Tenn.  (9  Yerg.)  108,  205. 

8to«k  om  TwoktSB* 

''Possession,"  within  the  meaning  of  the 
rule  that,  to  constitute  larceny,  the  stolen 
property  must  be  taken  from  the  possession 
of  the  owner,  correctly  characterizes  the  re- 
lation existing  between  the  owner  of  stock 
and  the  stock  while  the  latter,  is  on  its  ac- 
customed range.  Huffman  v.  State,  12  8. 
W.  588,  589,  28  Tex.  App.  174;  McGrew  v. 
State,  20  S.  W.  740,  741,  31  Tex.  Cr.  R.  836; 
Jones  y.  State,  8  Tex.  App.  498,  499. 

POSSESSION  ANIMO  DOMIHE. 

"Possession  animo  domine,'*  to  form  the 
basis  of  title  to  land  by  adverse  possession* 
must  be  at  least  In  its  commencement  a  cor- 
poreal possession,  and  must  be  continuous, 
uninterrupted,  peaceable,  public,  and  une- 
quivocal. Such  a  possession,  without  any 
title  whatever,  for  thirty  years,  will  enable 
the  possessor  who  Invokes  the  plea  of  pre- 
scription to  hold  dominion  over  the  land 
against  the  world.  Vicksburg,  S.  &  Pac.  Ry. 
Co.  V.  Le  Rosen,  26  South.  854,  866,  52  La. 
192. 


POSSESSION  BT  RELATION  OF  LAW. 

"Possession  by  relation  of  law"  is  where 
the  party  in  actual  possession  becomes  dis- 
possessed, and  is  afterwards  restored  by  re- 
entry, or  in  some  other  lawful  manner.  He 
is  then,  during  the  period  which  has  inter- 
vened between  the  dispossession  and  the 
restoration,  deemed  in  **posse8sion  by  rela- 
tion of  law."  Possession  by  relation  is  not 
so  efficacious  as  possession  in  fact,  for,  wlille 
the  latter  affects  all  peraons,  and  reaches  all 
purposes,  the  former  extends  only  to  some 
purposes  and  persons.  Bacon  v.  Sheppard, 
11  N.  J.  Law  (6  Halst)  197,  20  Am.  Dec 
588. 

POSSESSION  FENCE. 

"Possession  fence"  is  an  Inclosure  made 
\>y  the  lapping  of  fallen  trees,  and  apparent- 


ly constructed  only  for  the  purpose  of  indi- 
cating a  claim  to  the  6wnership  surrounded 
thereby.  Freedmaa  t.  Bonner  (Tex.)  40  & 
W.  47,  4& 


POSSESSION  IN  FACT. 

"Possession  in  fact"  is  where  the  party 
is  in  the  actual  use  and  enjoyment  of  land 
or  other  real  estate  at  the  commission  of  an 
injury  thereto.  Bacon  v.  Sheppard,  11  N. 
J.  Law  (6  Halst)  197,  20  Am.  Dec.  583. 

Possession  in  fact  is  nothing  more  than 
a  simple  holding  or  detention  of  a  thing 
which  is  under  our  control  without  the  in- 
tention of  acquiring  a  thing  for  ourselves. 
Such  is  the  possession  of  a  bailee,  a  tenant, 
and  others  who  possess  a  thing  in  the  name 
of  another,  and  not  in  their  own.  The  pos- 
session in  fact  and  by  the  will  is  the  hold- 
ing of  a  thing  with  the  intention  of  exclud- 
ing all  others  from  its  use,  or,  as  it  is  ex- 
pressed in  the  Partidas,  that  holding  or 
detention  which  a  man  has  of  things  corpore- 
al, by  the  aid  both  of  the  body  and  the  mind. 
Sunol  V.  Hepbom,  1  CaL  254,  268. 

POSSESSOB. 

See  "Bona  Fide  Poneesor.** 

A  "possessor"  does  not  mean  ''owner." 
Ainsa  V.  United  States,  22  Sup.  Ct  607,  610, 
184  U.  S.  639,  46  L.  Ed.  727. 

An  opinion  stating  that  the  ownership 
of  ice  was  in  the  possessor  of  the  water,  etc., 
means  the  owner  of  the  water.  Bigelow  v. 
Shaw,  82  N.  W.  800,  802,  66  Idlch.  841«  8  Am. 
St  Rep.  902. 

POSSESSORY  ACTION. 

An  action  which  has  for  its  Immediate 
object  to  obtain  or  recover  the  actual  pos- 
session of  the  subject-matter,  as  distinguish- 
ed from  an  action  which  merely  seeks  to 
vindicate  the  plaintiff's  title,  or  which  in- 
volves the  bare  right  only;  the  latter  being 
called  a  "petitory  action.-    Black,  Law  Diet 

Replevin  and  ejectment  are  both  posses- 
sory actions.  Atwater  v.  Spalding,  90  N.  W. 
370,  871,  86  Minn.  101,  91  Am.  St  Rep.  331. 

POSSESSORY  CLAIM. 

Where  a  pre-emptor  has  filed  h!i  decIa^ 
atory  statement  but  has  not  paid  for  the 
land,  he  has  a  ''possessory  claim,"  within 
Act  Cong.  March  3,  1875,  I  3,  providing  for 
condemnation  of  such  holdings  in  the  public 
lands  by  railroads ;  and  is  therefore  entitled 
to  compensation  for  a  right  of  way  taken 
through  his  land.  Enoch  v.  Spokane  Falls 
&  N.  Ry.  Co.,  33  Pac.  966»  967,  6  Wash.  893. 
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POSSESSORY  IJEH. 

See  "Factor's  Lien." 

A  possessory  lien,  when  applied  to  an 
attorney's  lien.  Is  a  lien  which  attaches  to 
all  papers,  documents,  or  moneys  that  come 
into  the  hands  of  the  attorney  professional- 
Jy,  without  any  special  contract  in  regard 
to  the  same.  Having  possession,  he  has  the 
right  to  retain  them  against  his  client,  as- 
signments, or  attachments,  until  the  balance 
due  him  for  legal^  serylces  Is  paid.  The 
client  cannot  discharge  him  and  withdraw 
such  papers  or  moneys  from  his  hands  with- 
out paying  the  general  balance  due  him  for 
professional  services.  Weed  Sewing  Mach. 
Go.  y.  Boutelle,  S6  Y t  570,  578»  48  Am.  B^. 
821. 

POSSESSORY  TITU3. 

See  "Good  as  a  Possessory  Tltte." 

POSSIBILITY. 

See  "Mere  Possibility";    "Naked  Possi- 
bility";   "Reasonable  Possibility." 

A  legal  "possibility,"  as  such  term  is 
nsed  in  connection  with  real  estate,  is  an 
estate  founded  on  a  contingency  which  may 
or  may  not  happen.  Klnzie  t.  Winston  (U. 
8.)  14  Fed.  Gas.  649,  651. 

"A  'possibility'  is  defined  to  be  an  uncer- 
tain thing,  which  may  happen,  or  a  contin- 
gent interest  in  real  or  personal  estate.  Pos- 
sibilities are  divided  Into,  first  a  possibility 
coupled  with  the  Interest  This  may,  of 
course,  be  sold,  assigned,  transmitted,  or  de- 
vised. Such  a  possibility  occurs  in  execu- 
tory devises  and  in  contingent  springing  or 
executory  uses.  Secondly,  a  bare  possibili- 
ty of  hope  of  succession.  This  is  a  case  of 
an  heir  apparent  during  the  life  of  his  an- 
cestors, and  it  is  evident  he  has  no  right  he 
can  assign,  devise,  or  release."  Bodenhamer 
V.  Welch,  89  N.  C.  78-81. 

**The  word  'possibility'  has  a  general 
sense,  In  which  It  includes  even  executory 
Interests  which  are  the  objects  of  limita- 
tion. But  in  its  more  specific  sense  it  is 
that  kind  of  contingent  benefit  which  is  nei- 
ther the  object  of  a  limitation,  like  an  exec- 
utory Interest  nor  is  founded  on  any  loss 
or  recoverable  seisin,  like  a  writ  of  entry. 
And  what  is  termed  a  bare  or  mere  possi- 
bility signifies  nothing  more  than  an  expect- 
ancy, which  is  specifically  applied  to  a  mere 
hope  of  succession,  unfounded  in  any  limi- 
tation, provision,  trust,  or  legal  act  whatev- 
er; such  as  the  hope  which  an  heir  appar- 
ent or  presumptive  has  of  succeeding  to  the 
ancestor's  estate."  Needles  v.  Needles,  7  Ohio 
St  432,  442,  70  Am.  Dec.  85  (citing  Smith, 
Real  ft  Personal  Property). 


The  word  "possibility,"  as  used  by  com- 
mon-law writers,  relative  to  the  possibility 
of  an  estate,  has  never  applied  to  inter- 
ests which  were  vested  either  In  Interest 
or  possession,  but  always  to  remote  and  im- 
probable contingencies.  Vint  T.  Bing  (U.  S.) 
28  Fed.  Cas.  1200,  1203. 

An  instrument  purporting  to  convey  all 
the  Interest  which  a  son  "has  or  may  have 
in  the  estate  of  his  father  as  heir  at  law, 
devisee,  legatee,  or  next  of  kin"  does  not 
convey  any  Interest  The  interest  attempt- 
ed to  be  conveyed  is  a  bare  "possibility," 
which  is  not  the  subject  of  a  grant.  Stover 
V.  Bydeshimer  (N.  Y.)  46  Barb.  84,  8& 

As  aa  estate  or  property. 

See  "Estate";   "Property.* 

POSSIBIUTT  OF  BENEFIT. 

A  policy  of  life  insurance  la  a  "possibil- 
ity of  benefit"  within  the  meaning  of  St  5 
Geo.  II,  c  30,  fi  1,  providing  that  all  the  ef- 
fects of  a  bankrupt  of  which  he  was  pos- 
sessed or  interested  in,  or  whereby  he  had 
or  might  expect  any  profit  possibility  of 
profit  benefit  or ,  advantage  whatsoever, 
should  be  delivered  to  his  assignee.  Schond- 
ler  T.  Wace,  1  Camp.  487,  488. 

POSSIBHiITT  OF  BEVEBTEB. 

''Possibility  of  reverter"  denotes  no  es- 
tate, but  as  the  name  Implies,  only  a  possi- 
bility to  have  the  estate  at  a  future  time. 
Of  such  possibilities  there  are  several  kinds, 
of  which  two  are  usually  denoted  by  the 
term  under  consideration:  First  the  possi- 
bility that  a  common-law  fee  may  return  to 
the  grantor  by  breach  of  a  condition  subject 
to  which  it  was  granted;  second,  the  possi- 
bility that  a  common-law  fee  other  than  a 
fee  simple  may  revert  to  the  grantor  by  the 
natural  determination  of  the  fee.  Carney  v. 
Kaln,  40  W.  Va.  758,  781,  23  S.  E.  650. 

POSSIBLE. 

See  "As  Nearly  as  Possible**;  ''As  Soon 
as  Possible";  "As  Speedily  as  Possi- 
ble." 

Probable  distinguished,  see  "Probable." 

The  word  "possible,"  as  defined  by  Web- 
ster, means  liable  to  happen,  or  to  come  to 
pass,  capable  of  existing  or  of  being  conceiv- 
ed or  thought  out  capable  of  being  done,  not 
contrary  to  the  nature  of  things.  Topeka 
City  Ry.  Co.  v.  Hlggs.  16  Pac.  667.  674,  38 
Kan.  375,  5  Am.  St  Rep.  754. 

If  witnesses  subscribed  a  will  where  the 

testator  could  see  them  do  it  by  some  slight 

movement  of  his  head,  or  by  turning  and 

i  opening  bis  eyes,  or  the  like,  but  being  able 

I  to  make  such  change,  omitted  it  because  be 
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had  no  desire  to  see,  or  was  careless  or  indif- 
ferent about  It,  It  was  certainly  ''possible" 
for  him  "to  see"  the  witnesses  subscribe. 
Aikin  ▼.  Weckerly.  19  Mich.  482,  506. 

S}yer7thlnf  is  deemed  possible  except 
that  which  is  impossible  in  the  nature  of 
things.  Civ.  Code  Cal.  1903,  $  1597;  Civ. 
Code  Mont  1895,  |  2152;  Rev.  Codes  N.  D. 
1899,  I  3868;  Of.  Code  S.  D.  1903,  |  1221. 

POST. 

See  '•Military  Post* 

As  adTertise  or  gjtw  motloA* 

The  verb  "post"  is  defined  in  Webster's 
Dictionary  as  follows:  "To  attach  to  a  sign- 
post, or  other  usual  place  of  aflOzing  public 
notices;  to  advertise;  as  to  post  a  notice." 
As  used  in  Rev.  Civ.  St  art  8280,  proyiding 
that  the  clerk  shall  "post"  at  least  five  copies 
of  the  order  for  an  election,  etc.,  means  that 
notice  shall  be  given  to  the  electors,  etc. 
Voss  ▼.  TerreU,  34  S.  W.  170,  171.  12  Tex. 
Civ.  App.  439. 

''Posted,"  as  used  in  a  railroad  rule  re- 
quiring that  the  rules  and  regulations  should 
be  posted  in  the  stations,  etc.,  means  that 
such  rules  and  regulations  shall  be  advertis- 
ed in  the  form  of  a  poster  in  such  stations, 
or  in  other  words  than  printed  in  bill  or 
placard  form.  They  should  be  so  attached 
to  something  in  a  conspicuous  place  in  the 
station  that  they  can,  in  the  position  in  which 
they  are  placed,  or  without  being  removed, 
be  read  conveniently  by  the  public.  State  ▼. 
Pensacola  ft  A.  R.  Co.,  9  South.  89,  02,  27 
Fla.  408. 

The  word  "post''  when  used  with  refers 
ence  to  a  notice,  means  to  attach  to  a  post, 
a  wall,  or  other  usual  place  of  affixing  pub- 
lic notices;  to  bring  to  the  notice  or  atten- 
tion of  the  public  by  affixing  to  a  post  or 
putting  It  in  some  public  place.  Allen  r.  Al- 
len, 91  N.  W.  218,  220,  114  Wis.  61fi. 

As  A  military  establisluiient. 

"Post,"  as  used  in  a  contract  with  the 
government  to  transport  supplies,  etc.,  firom 
posts,  depots,  or  stations,  means  "a  military 
establishment  where  a  body  of  troops  is  pa> 
manently  fixed,  and  is  not  used  in  the  sense 
of  railway  depots,  posts,  or  stations."  Unit- 
ed States  V.  Caldwell,  86  U.  &  (19  WalL)  264^ 
268,  22  K  Ed.  114. 

As  A  m€»de  of  eonTeyins  iiitelligenee. 

"A  post,  etymologlcallyi  defined,  Is  a 
mode  of  conveying  written  or  unwritten  in- 
telligence to  and  from  appointed  stations  at 
regular  intervals,  or  whenever  the  perform- 
ance of  such  service  may  properly  be  requir- 
ed." United  States  v.  Kochersperger  (U.  8.) 
26  Fed.  Cas.  803. 


As  A  pieoo  of  timber  ar  metaL 

A  post  is  defined  aa  a  piece  of  timber, 
metal  (solid  or  built  up),  or  other  substance 
of  considerable  size,  set  upri^^t,  and  intend- 
ed as  a  support  to  a  weight  or  structure  rest^ 
ing  upon  it,  or  as  a  firm  point  for  the  at- 
taching of  something;  so  that  a  fire  escape 
of  sheet  metal,  which  is  fastened  along  the 
outer  edge,  but  is  not  supported  in  the  center, 
cannot  be  said  to  have  a  center  post,  so  as 
to  infringe  a  patent  having  such  post  Kirk- 
er-Bender  Fire  Escape  Co.  v.  Chicago  Beach 
Hotel  (U.  &)  116  Fed.  369,  862,  53  a  a  A. 
679. 

The  call  in  a  deed  for  a  post  as  a  monu- 
ment for  a  boundary  is  not  satisfied  by  a 
stump.    Pollard  v.  Shively,  6  Colo.  809,  816. 

POST  UEiTTER. 

A  letter  delivered  by  a  post-office  inspect- 
or at  the  window  of  the  outer  hall  of  the 
general  post  office  to  another  inspector,  who 
handB  it  to  a  third,  who  keeps  it  locked  up 
all  night  and  on  the  following  morning 
gives  it  to  a  sorter  to  put  in  among  the  let- 
ters to  be  sorted  by  a  party  whose  honesty 
was  under  suspicion  by  the  post-office  au- 
thority, 18  not  a  "post  letter''  within  the 
meaning  of  the  statute  1  Vict  c  86,  making 
it  an  offense  to  steal  a  post  letter  from  the 
mails.  Beg.  v.  Shephard,  36  Eng.  Law  ft  Bq. 
699,601. 

A  letter  with  a  fictitious  address,  drop- 
ped into  the  letter  box  of  a  post  office  receiv- 
ing house,  in  order  to  test  the  honesty  of  an 
employ^  in  the  post  office,  la  a  "post  letter** 
within  the  statute  1  Vict  c  36,  |  26,  making 
it  an  offense  to  steal  post  lettenk  Bes*  ▼• 
Young;  2  Car.  ft  K.  466. 

POST  NOTES. 

Post  notes  "are  a  spedes  of  obligation 
resorted  to  by  banks  when  the  exchanges 
of  the  country,  and  epsedally  of  the  banks, 
have  become  embarrassed  by  excessive  spec- 
ulation. They  are  intended  to  enter  into  the 
circulation  of  the  country  as  part  of  its  medi- 
um of  exchange;  the  smaller  ones  for  ordi- 
nary business,  and  the  larger  ones  for  heav- 
ier operations.  They  are  intended  to  sup- 
ply the  place  of  demand  notes  which  tbe 
banks  cannot  afford  to  issue,  or  which  issue 
to  relieve  the  interests  of  commerce  or  of 
the  banks,  or  to  avoid  a  compulsory  suspen- 
sion. They  are  under  seal  or  without  seal, 
and  at  long  or  short  dates,  with  more  or  less 
interest  as  the  necessities  of  the  bank  may 
require.  They  may  be  secured;  still  as  they 
are  intended  and  issued  not  merely  as  evi- 
dences of  loans,  and  to  be  thrown  into  a 
stock  market  but  as  a  part  of  the  circulating 
medium  they  are  called  'post  notes.' "  Ap- 
peal of  Hogg,  22  Pa.  (10  Harris)  479,  48& 
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"Post  notes"  differ  from  other  promis- 
sory notes  only  as  to  the  time  of  payment 
D.  set  up  a  banking  establishment,  and  gave 
to  certain  trustees  a  bond  and  warrant  of 
attorney,  reciting  that  ''whereas,  he  has  al- 
ready and  is  about  to  issue  his  certain  prom- 
issory notes  for  the  payment  of  divers  sums 
of  money  on  their  being  presented  at  his 
banking  bouse  according  to  the  tenure  and 
effect  of  such  notes:  Now,  the  condition  is 
such  that  if  the  above-bounden  D.  shall  at 
all  times  hereafter  pay  and  discharge  all 
promissory  notes  made  payable  by  him  as 
aforesaid,  then  the  said  application  shall  be 
void."  It  was  held  that  this  embraced  all 
notes,  whether  in  the  nature  of  bank  notes, 
or  payable  on  demand,  or  post  notes  payable 
at  any  future  period.  In  re  Dyott's  Bstate 
(Pa.)  2  Watts  &  8.  468,  489« 

POST  OFFICE. 

*'Po8t  offices  and  post  roads,**  as  nsed 
in  the  federal  Constitution  authorizing  Con- 
gress to  establish  **post  offices  and  post 
roads,"  not  merely  authorizes  Congress  to 
designate  the  routes  over  which  the  mail 
shall  be  carried  and  the  offices  where  letters 
and  other  documents  shall  be  received  to  be 
distributed  or  forwarded,  but  authorizes  the 
carriage  of  the  mail  and  all  measiures  neces- 
sary to  secure  its  safe  and  speedy  transit 
and  a  prompt  deliverance  of  its  contents,  and 
to  prescribe  what  shall  be  carried,  and  its 
weight  and  form,  and  the  charges  to  which 
it  shall  be  subject;  and  the  right  to  desig- 
nate what  shall  be  carried  necessarily  in- 
volves the  right  to  determine  what  shall  be 
excluded,  but  does  not  confer  on  Congress 
the  right  to  authorize  any  officers  connected 
with  the  postal  service  to  invade  the  secrecy 
of  letters  and  sealed  packages  in  the  mail, 
and  all  regulations  of  that  kind  must  be  in 
subordination  to  the  constitutional  guaranty 
of  the  right  of  the  people  to  be  secure  in 
their  papers,  and  the  guaranty  against  un- 
reasonable searches  and  seizures  extends  to 
papers  thus  closed  against  inspection  where- 
ever  they  may  be;  and  in  the  enforcement 
of  such  regulations  the  distlnguishment  must 
be  made  between  what  Is  intended  to  be  free 
from  inspection,  such  as  letters  and  sealed 
packages,  and  what  is  open  to  inspection, 
4LB  newspapers,  magazines,  etc.;  and  letters 
and  sealed  packages  of  this  kind  in  the  mail 
are  as  fully  guarded  from  examination  and 
inspection,  except  as  to  their  outward  form 
and  weight,  as  if  they  were  retained  by  the 
parties  forwarding  them  in  their  own  domi- 
-dleB,  In  re  Jackson,  96  U.  8.  727,  783,  24 
L.  Bd.  877. 

"Post  office,"  as  used  In  Post-Office  Act 
March  8,  1825  (4  Stat  108,  |  22),  providing 
for  the  punishment  of  any  person  stealing 
any  letter  or  packet  out  of  any  post  office, 
has  in  general  acceptation  both  ft  generic 


and  specific  sense.  In  its  ordinary  use  the* 
term  embraces  the  business  of  keeping,  for- 
warding, and  distributing  mailable  matter 
equally  with  the  place  where  such  business  is 
conducted,  and  manifestly  such  place,  to  con- 
stitute a  post  office,  need  not  be  a  building 
set  apart  for  that  use,  or  any  apartment  or 
room  in  a  building,  but,  according  to  the  ex- 
tent of  business  done^  may  be  a  desk,  or  a 
trunk,  or  a  box  carried  about  a  house,  or 
from  one  building  to  another.  The  place  of 
the  deposit  of  the  mailable  matter  would  in 
this  sense  constitute  the  post  office,  and  any- 
thing taken  out  of  that  receptacle  or  keep- 
ing would  be  taken  out  of  or  from  the  post 
office,  without  regard  to  the  distance  of  re- 
moval or  to  Inclosures  or  rooms.  United 
8totes  Y.  Marselis  (U.  8.)  26  Fed.  Cas.  1167. 

''A  post  office,  according  to  the  primary 
meaning  of  the  word,  is  an  apartment  or 
building  at  an  appointed  station  for  the  local 
transaction  of  the  business  of  the  mail." 
United  States  T.  Kochersperger  (U.  S.)  26 
Fed.  Cas.  803. 

The  post  office  is  not  necessarily  the 
building  in  which  the  business  of  the  depart- 
ment of  government  is  carried  on,  but  the 
agency  through  which  this  is  done,  and  it  is 
in  part  located  in  the  post  office  building. 
In  Gasco  Nat  Bank  v.  Shaw,  79  Me.  376, 
10  Atl.  67,  1  Am.  St  Rep.  319,  depositing  a 
letter  in  a  mail  box  is  said  to  be  as  truly 
mailing  it  as  though  placed  in  the  building 
in  which  the  post  office  was  kept,  and  a  de- 
posit in  a  mail  box  attached  to  a  railroad  sta- 
tion at  the  place  trom  which  a  money  pack- 
age was  mailed,  of  a  letter  of  advice,  the 
box  being  under  the  sole  custody  of  the  local 
postmaster,  constituted  a  deposit  in  the  post 
office  within  the  requirement  of  a  policy  in- 
suring bankers  against  loss  of  money  pack- 
ages provided  a  letter  of  advice  thereof 
should  be  deposited  in  the  post  office.  Banco 
de  Sonora  v.  Bankers'  Mut  Casualty  Co. 
aowa)  95  N.  W.  232,  234. 

"Post  office,"  as  used  in  a  United  States 
statute  providing  for  the  punishment  of  any 
person  who  shall  steal  mail  from  or  out  of 
any  post  office,  does  not  mean  the  building 
in  which  the  post  office  Is  kept  but  the  case 
or  pigeon  holes  where  the  letters  are  deposit- 
ed. United  States  v.  Nott  (U.  8.)  27  Fed.  Cas. 
189,  191. 

POST  BOAB. 

A  "post  road"  is  ft  highway  by  land  or 
water,  made  by  statute  an  avenue  over 
which  mails  may  be  lawfully  transmitted. 
Railway  Mail  Service  Cases  (U.  S.)  13  Ct 
CI.  199,  204;  United  States  T.  Kochenfperger 
(U.  8.)  26  Fed.  Cas.  808,  812. 

Post  r<mte  distlacvlshed* 

See  "Post  Routes." 
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POST  Bourns. 

A  '*po8t  route"  is  a  post  road,  or  definite 
portion  thereof,  over  which  mails  are  usually 
transported  by  contract  Railway  Hail  Serr- 
ice  Cases  (U.  8.)  13  Gt  CI.  199,  204. 

"A  post  route,  in  the  general  sense  of 
the  term,  is  the  appointed  course  or  prescrib- 
ed line  of  transportation  of  the  mail/'  Unit- 
ed States  ▼.  Kochersperger  (U.  &)  28  Fed. 
Cas.  803,  812. 

The  term  "post  routes"  in  Rer.  St  I 
8962  [U.  S.  Comp.  St  1901,  p.  2712],  includes 
the  streets  of  the  city  of  New  York.  United 
States  ▼.  Basson  (U.  S;)  18  Fed.  690. 

Post  roads  distingnisliecL 

The  word  ''post  routes,"  as  used  In  Act 
March  3,  1851,  |  10,  authorizing  the  Post- 
master General  to  establish  post  routes  with- 
in certain  towns,  is  not  synonymous  with 
"post  roads."  United  States  r.  Kochersperg- 
er, 8  Am.  Law  Reg.  145,  187. 

"Post  route,"  as  used  in  Rev.  St  I  8982 
[U.  S.  Comp.  St  1901,  p.  2712],  providing  that 
no  person  sliall  establish  any  private  express 
for  the  conveyance  of  letters  or  packages  by 
regular  trips  or  at  stated  periods  over  any 
post  route  which  is  or  may  be  established 
by  law  from  any  city,  town,  or  place  to  any 
other  city,  town,  or  place,  between  which 
mail  is  regularly  carried,  must  be  construed 
to  include  letter  carrier  routes  in  a  city; 
post  routes  being  the  appointed  course  or 
prescribed  line  of  mail  transportation  which 
would  include  letter  carrier  routes.  "Post 
routes"  and  "post  roads"  are  not  synonymous 
terms.  And  hence  one  employing  carriers 
for  the  collection  and  delivery  of  letters  daily 
in  a  city,  such  carriers  making  regular  trips 
at  stated  periods  over  the  letter  carrier  routes 
in  such  cities  established  by  the  Postmaster 
General  in  substantially  the  same  manner  as 
a  regular  mail  matter  route  of  the  Post  Of- 
fice Department  is  acting  contrary  to  the 
statute,  and  searches  and  seizures  relating  to 
the  matters  thus  conveyed  cannot  be  enjoin- 
ed by  such  person.  Blackham  r.  Gresham 
(U.  S.)  16  Fed.  009,  611. 

posTnra  as  bequibed  by  law. 

By  "posting  as  required  by  law''  is 
meant  that  the  notice  must  be  actually  posted 
the  requisite  number  of  days  before  the 
election  is  held.  Nelson  r.  State  (Tex.)  75 
S.  W.  502.  503. 

POSTMASTEB. 

See  "Deputy  Postmaster." 

POST-MORTEM. 

A  post-mortem  examination  fs  an  exam- 
ination of  a  body  after  death,  and  does  not 


necessarily  imply  an  autopsy,  which  is  an  ex- 
amination of  a  dead  body,  by  dissection  to 
ascertain  the  cause  of  death.  Wehle  v.  Vnitr 
ed  States  Mut  Ace.  Ass'n,  81  N.  Y.  Sopp.  866^ 
866, 11  Misc.  Rep.  36. 

A  '^post-mortem  examination,**  as  gen- 
erally understood,  means  the  dissection  of 
the  body,  made  within  a  few  houfs,  or  at  tlie 
furthest  a  few  days,  after  the  death.  Ste- 
phens T.  People  (N.  Y.)  4  Parker,  Cr.  R.  396». 
475. 

POST  OBIT. 

Post  obit  agreements  or  bonds  are  those 
given -by  a  borrower  of  money  by  which  he 
undertakes  to  pay  at  some  existing  or  legal 
rate  of  interest  on  or  after  the  death  of  a 
person  from  whom  he  has  expectations  in 
case  of  surviving  him.  Tliis  character  of 
agreements  are  not  always  void.  They  are 
so  when  it  is  shown  to  the  courts  that  tlie 
contracts  are  inequitable  or  unconscientious. 
When  advantage  is  taken  of  the  weakness, 
necessity,  or  ignorance  of  the  other,  or  such 
extraordinary  disparity  exists  between  the 
sum  advanced  and  the  sum  to  be  received  as 
clearly  appears  to  be  contrary  to  good  con- 
science, the  courts  will  declare  the  agree- 
ment fraudulent  and  void  as  being  against 
the  policy  of  the  law.  They  partake  gener- 
ally of  the  nature  of  a  wager,  and  contain 
no  principle  by  which  the  value  of  the  chance 
may  be  calculated  so  as  to  enable  the  court 
to  ascertain  whether  they  are  reasonable  or 
unconscionable.  Crawford  v.  Russell,  62 
Barb.  92.  95. 

A  "post  obit  bond"  is  an  agreement  on 
the  receipt  of  a  sum  of  money  by  the 
obligor  to  pay  a  larger  sum,  exceeding  the 
legal  rate  of  interest,  on  the  death  of  the 
person  from'  whom  he  has  some  expectation, 
if  the  obligor  be  then  living.  This  contract 
is  not  considered  as  a  nullity,  but  it  may 
be  made  on  reasonable  terms,  in  which  the 
stipulated  payment  is  not  more  than  a  Just 
indemnity  for  the  hazard.  But  whenever  an 
advantage  is  taken  of  the  necessity  of  the 
obligor  to  induce  him  to  make  this  contract 
he  is  relieved  as  against  an  unconscionable 
bargain  on  payment  of  the  principal  and  in- 
terest Boynton  r.  Hubbard,  7  Mass.  112,. 
119. 

POSTED  WATERS. 

"Posted  waters  are  all  waters  on  lands 
posted  as  provided  in  this  chapter.  Public 
waters;  all  waters  of  which  the  state  has 
Jurisdiction  except  private  preserve  and  post- 
ed waters."  V.  S.  4562.  Elsewhere  in  the 
same  chapter  it  is  provided  that  the  owner 
or  occupant  of  inclosed  or  cultivated  land, 
may,  by  posting  notices  as  thereby  required, 
prohibit  shooting,  trapping,  or  fishing  there- 
on,  under  a  prescribed  penalty.     State  t. 
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Theriault,  70  Vt  617,  619,  41  Atl.  1080,  1031,    been  regularly  put  on  the  calendar,  and  has 
43  L.  R.  A.  290,  67  Am.  St.  Rep.  695.  i  been  ''postponed,"  or  has  not  been  reached, 

The  term  "noated  waters."  as  used  in  i  ^°°^^  ^  construed  to  include  the  staying  of 
xne  term     posrea  waters,     as  usea  m    „,.^^Hf««»o  t^^  ^k^  ,.of«n«  «#  «  i>i^rr^miaa\t^r^ 

the  chapter  relating  to  the  preservation  of 

fish,  game,  birds,  etc.,  means  all  waters  on 

lands  posted  as  provided  in  t&e  chapter.    V. 

B.  1894.  4662. 


POSTER. 

A  large  bill  posted  for  advertising  pur- 
poses. State  V.  Pensacola  &  A.  B.  Co.,  9 
South.  89,  92»  27  Fla.  403. 

POSTERITY. 

"Posterity,"  as  used  in  ft  devise  of  real 
estate,  embraces  not  only  children,  but  de- 
scendants to  the  remotest  generation.  Breck- 
inridge V.  Denny,  71  Ky.  (8  Bush)  523. 

"Posterity,"  comprehends  all  the  de- 
scendants in  the  direct  line.  Civ.  Oode  La. 
1900,  art  8556,  subd.  24. 

POSTHUMOUS  CHILD. 

A  posthumous  child  is  a  child  bom  after 
the  death  of  the  father.  "A  posthumous 
child  inherits  from  his  deceased  father  just 
as  if  he  had  been  bom  in  the  lifetime  of  such 
father  and  had  survived  him.  For  all  the 
beneficial  purposes  of  heirship,  a  cliild  en 
ventre  sa  mere  is  considered  as  absolutely 
bom.  The  doctrine  that  posthumous  chil- 
dren inherited  in  the  same  manner  as  if  they 
had  been  bora  in  the  lifetime  of  their  father 
and  were  surviving  heirs  has  been  univer- 
sally adopted  in  the  United  States,  and  this 
relates  back  to  the  conception  of  the  child  if 
It  is  bom  alive."  Pearson  v.  Carlton,  18  S. 
a  47,  56. 

Posthumous  children  are  those  who  are 
bom  after  the  death  of  their  father.  Civ. 
Code  La.  1900,  art  80. 

POSTLIMINY. 

"Postliminy"  is  defined  to  be  the  prin- 
ciple of  the  law  of  nations  under  which  prop- 
erty, if  taken  by  the  enemy  in  time  of  war, 
is  restored  to  its  former  state  upon  coming 
again  under  the  power  of  the  nation  to  which 
It  formerly  belonged.  Doss  v.  Cradock,  1 
Dallam,  Dig.  (Tex.)  592,  593. 

'rrhe  right  of  *postlimlni,'  says  Vattel, 
is  that  in  virtue  of  which  persons  and  things 
taken  by  the  enemy  are  restored  to  their  for- 
mer state  on  coming  actually  into  the  powor 
of  the  nation  to  which  they  belong."  Lei- 
tensdorfer  v.  Webb,  1  N.  M.  84,  44. 

POSTPONE. 

Code,  $  306,  subd.  8,  authorizing  the  al- 
lowance of  calendar  fees  when  a  cause  has 


proceedings  for  the  return  of  a  commission. 
The  term  "postpone"  has  reference  to  some- 
thing occurring  at  the  circuit  which  has  the 
effect  to  delay  the  trial.  Shufelt  v«  Power 
(N.  Y.)  13  How.  Prac.  89,  90. 

POSTPONEMENT. 

The  word  •'postponement,**  as  used  in 
speaking  of  the  postponement  of  legal  pro- 
ceedings, is  synonymous  with  the  word  "con- 
tinuance." State  V.  Underwood,  76  Mo.  630, 
639. 

"The  word  'postponement'  is  usually 
preferred  to  the  word  'continuance'  when  the 
purpose  is  to  obtain  a  continuance  to  another 
day  during  the  term  at  which  the  case  is 
fixed,  rather  than  to  a  future  term.'*  State 
V.  Nathaniel,  26  South.  1008,  lOlQ,  52  La. 
Ann.65& 

POTENTIAL 

"Potentiar*  means  having  latent  power; 
endowed  with  energy  adequate  to  a  result; 
efficacious;  existing  in  possibility,  not  in  act. 
Dickey  v.  Waldo,  97  Mich.  255,  261,  56  N. 
W.  608,  611,  23  L.  R.  A.  449. 

The  word  "potential"  means  in  possi- 
bility, not  in  act,  not  positively;  in  efficacy, 
not  in  actuality.  Long  v.  Hines,  19  Pac.  796, 
797,  40  Kan.  220,  10  Am.  St  Rep.  192. 

POTENTZAIi  ZSZISTENOE. 

The  rule  of  lav^  is  well  established  that 
things  having  no  potential  existence  cannot 
be  the  subject  of  mortgage  and  sale.  There 
are,  however,  exceptions  to  this  rule;  as, 
where  a  merchant  mortgages  his  stock  of 
goods  and  all  future  additions  thereto.  The 
difficulty  seems  to  arise  in  determining  what 
comes  within  the  definition  of  the  term  "po- 
tential existence."  The  definition  of  the 
word  "potential"  la  "having  latent  power, 
endowed  with  energy  adequate  to  a  result, 
efficacious,  existing  in  possibility,  not  in  act" 
Sir  W.  Hamilton  said:  "Potential  existence 
means  merely  that  the  thing  may  be  at  some 
time;  actual  existence  that  it  now  is."  In 
the  legal  sense,  things  are  said  to  have  a 
potential  existence  when  they  are  the  natural 
product  or  expected  Increase  of  something 
already  belonging  to  the  vendor.  When  one 
possesses  a  thing  from  which  a  certain  prod- 
uct, in  the  very  nature  of  things,  may  be  ex- 
pected, such  product,  we  think,  has  a  poten- 
tial existence.  Where  a  contract  provided 
that  two  of  the  parties  thereto  should  fur- 
nish the  other  party  a  certain  number  of 
peach  trees,  which  the  latter  was  to  plant 
and  cultivate  on  a  portion  of  his  land,  the 
first  named  parties  to  receive  one-half  of 
the  peaches  grown  on  such  trees  during  any 
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two  of  8nch  years  as  tbey  might  select  In 
consideration  for  their  furnishing  the  trees. 
It  was  beld  that  the  peaches  to  be  grown  on 
such  trees  had  such  a  potential  existence  at 
the  time  the  contract  was  executed  as  made 
them  the  subject  of  a  valid  contract.  Dickey 
V.  Waldo,  97  Mich.  255,  261,  56  N.  W.  608, 
611,  23  L.  R.  A.  449. 

POTENTIAIXT. 

"Potentlany,"  means  in  possibility,  and 
not  In  act,  not  positively;  In  efficiency,  not 
in  actuality;  and  hence  mere  ownership  or 
possession  of  the  soil  does  not  carry  with  it 
the  production  of  crops,  potentially.  New 
Lincoln  Hotel  Co.  v.  Shears,  78  N.  W.  25,  28, 
57  Neb.  478,  43  L.  R.  A.  588,  73  Am.  St  Rep. 
524;  Cole  v.  Kerr,  26  N.  W.  598,  599,  19  Neb. 
553.  Thus,  a  chattel  mortgage  upon  crops 
not  planted  cannot  be  construed  to  cover 
such  crops  after  they  are  planted,  on  the  the- 
ory that  the  mortgagor  was  potentially  in 
possession  of  such  crops.  Cole  T«  Kerr,  26 
N.  W.  598,  599,  19  Neb.  558. 

POTESTATIVE  CONDITION. 

The  "potestative  condition**  is  that 
which  makes  the  execution  of  the  agreement 
depend  on  an  event  which  it  is  in  the  power 
of  the  one  or  the  other  to  bring  about  or  to 
hinder.    Civ.  Ck>de  La.  1900,  art  2024. 

POTTERY  BUILDING. 

A  "pottery  building,"  within  the  mean- 
ing of  a  fire  policy  on  a  pottery  building,  was 
held  not  to  include  an  adjoining  two-story 
brick  building  built  at  a  difTerent  time, 
though  the  under  story  was  used  as  a  boiler 
room  from  which  power  was  furnished  to 
the  pottery  building.  Forbes  v.  American 
Ins.  Ck>.,  41  N.  B.  656,  657,  164  Bftaas.  402. 

POTTERYBUSINESS. 

"Pottery  business,"  as  used  in  ft  letter 
pnrfferlng  the  sale  of  the  business,  and  re- 
citing that  the  writer  owned  the  good  will, 
brands,  patents,  molds,  designs,  horses,  wag- 
ons, trucks,  tools,  and  all  necessary  imple- 
ments used  In  their  "pottery  business,"  and 
have  the  right  to  carry  on  a  general  business 
in  the  manufacture  and  sale  of  clay  products, 
is  not  Just  as  specific.  Just  as  limited,  Just  as 
close  a  definition  as  if  the  writers  had  said 
the  sanitary  pottery  business  which  they  are 
transacting.  Trenton  Potteries  Co.  v.  Oli- 
phant,  39  Atl.  923,  935,  56  N.  J.  Eq.  (11  Dick.) 
680. 

POULTRY. 

The  word  "poultry**  includes  pigeons. 
Commonwealth  v.  Lewis  (Pa.)  25  Wkly. 
Nates  Cas.  432,  433. 


POUND. 

Sir  Robert  Peel  defines  "pound"  as  a 
definite  quantity  of  gold  with  a  mark  on  it  to 
determine  Its  weight  and  fineness.  Borie  v. 
Trott,  6  Phila,  866,  403. 

According  to  the  standard  fixed  by  4  U. 
8.  Stat  700,  the  British  sovereign,  which  is 
a  coin  representing  a  pound  sterling,  is 
equivalent  to  about  four  dollars  and  eighty- 
seven  cents.  Schermer horn  t.  Talman,  14  N. 
Y.  93,  135. 

As  plaoe  for  isnpoimdliiK  animals^ 

See  "Town  Pound." 

A  "pound"  is  defined  to  be  a  place  where 
beasts  subject  to  be  impounded  are  to  be 
confined,  kept,  and  fed.  Harriman  v.  Fifield, 
86  Vt  341,  845. 

A  town  pound  for  impounding  of  stray 
animals,  etc.,  is  an  inclosed  piece  of  land, 
secured  by  a  firm  structure  of  stone  or  of 
posts  and  timber  placed  in  the  ground. 
Wooley  V.  Inhabitants  of  Groton,  56  Mass.  (2 
Cnsh.)  305,  308. 

Where  a  pound  is  located  by  county  com- 
missioners, it  will  continue  to  be  the  proper 
place  to  impound  stock  until  changed  by  the 
proper  authority.  Oolp  t.  HalBtead,  63  IlL 
App.  116^  118. 

POtTND  B&EACH. 

"Pound  breach  is  among  the  defenses 
cognizable  in  the  sheriff's  court  as  being 
common  grievances,  tn  direct  contempt  of 
the  authority  of  the  law  by  which  pounds 
are  provided  for  the  legal  detainment  of 
distresses,  etc  8  Hawk.  P.  a  144.  The 
precedents  of  indictments  for  pound  breach 
describe  the  taking  or  driving  away  the 
beast  Impounded  as  part  of  the  offense." 
And  in  Ck).  Litt  47b,  it  is  said:  "If  the  own- 
er breach  the  pownd  and  take  away  his 
goods,  the  party  distraining  may  have  his 
action  de  parco  fracto."  The  Inference  that 
must  be  drawn  from  these  various  authori- 
ties is  that  the  driving  or  conveying  away 
the  impounded  cattle  is  a  part  of  the  offense 
of  pound  breach.  State  t.  Young,  18  N.  H. 
543,  544. 

POUIIDKEEPEB* 

The  office  of  poundkeeper  is  ft  public 
office,  created  by  law.  A  municipal  corpo- 
ration has  no  power  to  appoint  such  an  offi- 
cer, unless  the  authority  for  that  purpose 
is  especially  given  by  its  charter.  White  t. 
Tallman,  26  N.  J.  Law  (2  Dutch.)  67,  69. 

potnn>8  STEBiJHa. 

A  note  payable  in  "pounds  sterling,'*  or 
British  sovereigns,  is  payable  in  money  Just 
•as  much  and  as  certain  as  If  It  was  payable 
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In  dollars.  Tbe  case  Is  different  from  a  note 
made  payable  In  carrenc7»  which  may  be 
money  only  conventionally,  bnt  not  legally. 
But  where  a  note  Is  made  payable  In  a  par- 
ticular denomination  of  foreign  money,  as 
pounds  sterling,  It  Js  payable  In  money  the 
same  as  If  It  was  payable  In  a  denomination 
of  domestic  money.  King  r.  Hamilton  (U. 
S.)  12  Fed.  478^  479. 

POUNDAGL 

"Poundage^  in  practice  te  the  amount 
allowed  to  the  sheriff  or  other  ofScer  for 
commissions  on  the  mon^  made  by  virtue 
of  an  execution.  Bowe  t.  Oampbeil  (N.  X«) 
2  Civ.  Proc.  R.  282,  2M. 

POVERTY. 

"Poverty**  cannot  be  construed  as  flyii- 
onymous  with  'Insolvency,"  so  as  to  render 
a  person  incompetent  to  act  as  administra- 
trix. Thus  a  young  man  starting  out  in 
life  with  good  health,  mind,  and  strength 
may  be  In  poverty,  but  not  be  Insolvent  In 
any  sense.  Appeal  of  Bowersoz,  100  Pa.  4H 
438,  46  Am.  Rep.  387. 

POWDER. 

Where  an  Indictment  for  murder  char- 
ged that  defendant  murdered  deceased  by 
shooting  with  ••powder"  and  leaden  balls. 
It  was  sufficient  though  not  using  the  term 
•'gunpowder,"  the  court  remarking  that, 
though  technically  ••powder"  might  be  a 
mass  of  fine  particles  of  any  substance,  yet, 
when  used  In  connection  with  an  allegation 
of  shooting  and  the  use  of  leaden  balls,  any 
person  might  know  that  gunpowder  was 
nreant  Blankenshlp  r.  Commonwealth  (Ey.) 
86  8.  W.  904,  98S. 

POWER. 

Bee  "Appointing  Power";  *T5anklng  Pow- 
ers"; ••Beneficial  Power";  ••Corporate 
Powers  and  Privileges";  ••Delegated 
Power";  "Discretionary  Power";  •'Ex- 
clusive Power";  "General  Power*^'; 
••Governmental  Power" ;  "Implied 
Powers";  "Incidental  Power";  "Ju- 
dicial Power";  "Judiciary  Powers"; 
••Legislative  Power";  "MUltary  or 
Usurped  Power";  "Ministerial  Pow- 
er"; "Particular  Power";  •'Police 
Power";  "Political  Power";  "TTaxlng 
Power";  "Vlsltorlal  Power";  "Water 
Power." 

Other  power,  see  ••Other.** 

The  word  ••power"  Is  sometimes  used  In 
the  same  sense  as  ••right"  Rap.  &  L.  Law 
Diet  Sometimes  the  liability  to  be  sued  Is 
spoken  of  as  a  corporate  power  In  defining 


the  powers  of  corporations.  4  Am.  &  Qng. 
Enc.  Law,  pp.  188,  189.  •The  capacity  to 
be  acted  upon  In  some  particular  manner" 
Is  also  one  of  the  definitions  of  power. 
Worcest  Diet  The  word  ••power"  In  Laws 
1884,  c.  BOS,  giving  to  officers  of  a  village 
Incorporated  under  a  special  charter  the  same 
powers  as  are  prescribed  In  any  general  act 
for  the  Incorporation  of  villages,  Includes 
not  only  the  ability  to  act,  but  the  same 
capacity  to  be  acted  upon.  Frellgh  v.  Vil- 
lage of  Saugerties,  53  N.  T.  St  Bep.  741, 
743,  24  N.  Y.  Supp.  182. 

A  husband's  Interest  In  his  wife's  real 
estate  during  her  life  is  not  a  ••power"  with- 
in the  meaning  of  Bankr.  Act  July  1,  1898,  c 
541,  I  70,  subd.  a,  cL  8,  80  Stat  565  [U.  S. 
Comp.  St  1901,  p.  8451],  vesting  In^  a  bank- 
rupt's trustee  •lowers  which  he  might  have 
exercised  for  his  own  benefit";  the  court  say- 
ing: ''However  the  husband's  right  In  his 
wife's  real  estate  should  be  described.  It  ceiv 
talnly  Is  not  a  power."  Hesseltlne  v.  Prince 
(U.  8.)  95  Fed.  802. 

As  nMUty. 

"A  power  Is  an  ability  to  do.**  Rem- 
ington Y.  Peckham,  10  R.  L  550,  558. 

*7ower,"  as  used  In  Oonst  art  1,  f  1, 
par.  20,  providing  •'that  the  power  of  the 
courts  to  punish  for  contempts  shall  be  lim- 
ited by  legislative  acts^"  means  the  right, 
ability,  or  faculty  of  doing  something.  It 
Is  an  ability  to  act  regarded  as  latent  or 
Inherent;  the  faculty  of  doing  or  performing 
something;  capacity  for  action  or  perform- 
ance. Bradley  v.  State,  86  S.  B.  630,  681, 
111  Ga.  168,  60  L.  R.  A.  691,  78  Am.  St 
Rep.  157. 

As  Autlioritj. 

In  Rev.  St  art  863,  which,  after  defining 
the  powers  of  a  marshal  as  to  city  matters^ 
provides  that  In  the  prevention  and  suppres- 
sion of  crime  and  arrest  of  offenders  he  shall 
have,  possess,  and  execute  like  power,  au- 
thority, and  Jurisdiction  as  the  sheriff  of  a 
county  under  the  laws  of  a  iTtate,  -authority," 
as  applied  to  executive  ofllcers,  seems  to  be 
a  convertible  term  with  ••power,"  for  the 
authority  of  such  officers  Is  their  lawful 
power.  Newbum  v.  Durham,  82  S.  W«  112, 
115,  10  Tex.  Olv.  App.  655. 

As  duty. 

••When  a  statute  confers  upon  a  cor- 
poration a  power  to  be  exercised  for  the 
public  good,  the  exercise  of  the  power  is  not 
discretionary,  but  Imperative;  and  the  words 
••power"  and  "authority"  In  such  case  may 
be  construed  ••duty"  and  ••obligation."  Com- 
monwealth V.  Marshall,  8  Wkly.  Notes  Oas. 
182,  185  (quoting  Anne  Arundel  Ck>unty 
Oom'rs  V.  Duckett,  20  Md.  468,  83  Am.  Dec 
557).    And  In  Gllmore  t.  Oily  of  Utica,  121 
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N.  Y.  561,  568,  24  N.  B.  1009.  1011,  the  court 
say:  "Generally,  permissive  words  used  in 
statutes  conferring  power  and  authority  upon 
public  officers  or  bodies  will  be  held  to  be 
mandatory  where  the  act  authorized  to  be 
done  concerns  the  public  interest  or  the 
rights  of  individuals."  Angel  v.  Methodist 
Protestant  Church  of  Williamsport  62  N.  Y. 
Supp.  410,  412,  47  App.  Div.  450. 

*'It  was  said  In  City  of  Baltimore  r.  Mar- 
riott, 9  Md.  160,  66  Am.  Dec.  326,  that  It  is 
a  well-settled  principle  that  when  a  statute 
confers  a  power  upon  a  corporation  to  be 
exercised  for  the  public  good  the  exercise 
of  the  power  is  not  merely  discretionary, 
but  imperative;  and  the  words  'power'  and 
'authority*  in  such  case  may  be  construed 
*duty'  and  'obligation.'  **  Magaha  v.  City  of 
Hagerstown,  51  Atl.  832,  835,  95  Md.  62,  93 
Am.  St  Rep.  317;  Angel  v.  Methodist  Prot- 
estant Church,  62  N.  Y.  Supp.  410,  412,  47 
App.  Div.  459. 

"Power  to  find  defendant  guilty  of  mur- 
der, manslaughter,  or  not  guilty,"  as  used  in 
an  instruction  in  a  homicide  case  stating 
to  the  Jury  that  they  have  the  power  to 
find  the  defendant  guilty  of  murder  in  the 
first  degree,  murder  in  the  second  degree,  or 
manslaughter,  or  not  guilty,  is  equivalent 
to  an  instruction  that  it  is  the  duty  of  the 
Jury  to  find  the  defendant  guilty  of  any  of 
the  offenses  specified  or  not  guilty.  People 
T.  Pool,  27  Cal.  572»  582. 

A  provision  'in  the  charter  of  a  tovni 
that  the  mayor  and  council  should  have 
"power  and  authority"  to  pass  ordinances  for 
the  comfort,  good  order,  health,  and  safety 
of  the  inhabitants,  is  held  not  merely  to  con- 
fer power  to  pass  such  ordinances,  but  to 
make  it  imperative  to  do  so;  the  words 
"power  and  authority"  being  construed  as 
equivalent  to  "duty  and  obligation."  Coch- 
rane V.  City  of  Frostburg,  31  Atl.  703,  705, 
81  Md.  64,  27  L.  R.  A.  728,  48  Am.  St  Rep. 
479. 

As  right. 

"Power,**  as  used  in  the  Gen,  Railroad 
Laws,  art.  1,  5  4,  subd.  4,  giving  to  every 
railroad  corporation,  subject  to  the  limita- 
tions and  requirements  of  the  same,  "power" 
to  construct  its  road  across,  along,  or  on 
any  highway,  is  synonymous  with  the  word 
"right"  and  the  effect  of  the  provision  is 
to  give  the  railroad  subject  to  certain  condi- 
tions, the  right  to  build  its  road  along  the 
highway.  In  re  Lima  &  H.  F.  Ry.  Co.,  22 
N.  Y.  Supp.  967,  969,  68  Hun,  252. 

'Tower"  is  sometimes  used  in  the  same 
sense  as  "right"  Sometimes  the  liability 
to  be  sued  is  spoken  of  as  a  corporate  power 
in  defining  the  power  of  corporations.  The 
capacity  to  be  acted  upon  in  some  particular 
manner  is  also  one  of  the  definitions  of 
power.    In  Laws  1884,  c.  306,  where  the  Leg- 


islature said  that  the  ofl^cers  of  any  village 
incorporated  by  a  special  charter  shall  have 
the  same  "powers"  as  are  prescribed  in  any 
general  act  for  the  incorporation  of  vil- 
lages, it  meant  that  such  ofllcers  should 
thereby  not  only  have  the  same  ability  to 
act,  but  the  same  capacity  to  be  acted  upon, 
and  the  same  rights  as  are  granted  to  vil- 
lages or  to  the  officers  of  villages  incorpo- 
rated under  the  general  laws  of  the  state. 
Freligh  v.  Saugerties,  24  N.  Y.  Supp.  182, 
185,  70  Hun,  589. 

Steam  distli&ciiislied* 

''Power,"  as  used  in  a  lease  of  ft  bulid- 
ing  together  with  "power,"  not  exceeding 
six-horse,  for  the  conduct  of  the  lessee's 
business  (that  of  a  steam  laundry);  also 
steam  for  washing  machines  and  dryrooms 
— is  used  for  a  different  purpose  and  to  ac- 
complish a  different  end  than  the  word 
"steam";  the  one  to  be  an  addition  to  the 
other.  The  common  speech  of  pe(^le  indi- 
cates that  there  is  a  difference  between 
"steam"  and  ''power,"  in  the  popular  un- 
derstanding at  least  for  we  speak  of  heat- 
ing our  houses  by  or  with  steam,  but  never 
by  or  with  power.  We  inquire  of  a  manu- 
facturer by  what  power  he  runs  his  mill, 
and  he  replies  steam,  water,  or  electric 
power,  as  the  case  may  be,  and  the  question 
excites  no  surprise.  If,  however,  "steam" 
and  "power"  mean  the  same  thing,  it  would 
be  a  very  Idle  inquiry  as  to  what  power 
was  used  to  run  the  mill  inquired  about 
Steam  is  an  element  of  power,  and  when 
that  power  is  transmitted  or  applied  by 
means  of  a  mechanism  termed  a  steam  en- 
gine it  furnishes  what  is  known  as  applied 
or  transmitted  power  or  motion  for  practical 
purposes,  like  the  running  of  machinery. 
Steam,  however,  is  not  the  only  source  of 
power,  as  there  is  water  power,  electric 
power,  etc.  Reynolds  v.  Washington  Real- 
Estate  Co.,  49  Atl.  707.  710,  23  R  L  197. 

As  A  manuf  aotnred  product. 

Within  the  articles  of  incorporation  of 
ft  company  to  procure  reservoirs  for  storage 
and  use  of  water  fOT  power,  irrigation,  man- 
ufacturing, and  other  beneficial  uses  and 
purposes,  the  word  "power"  clearly  means 
a  manufactured  product— that  is,  the  prod- 
ucts of  a  manufacturing  establishment;  and 
is  authorized  by  the  provisions  of  the  Con- 
stitution permitting  the  taking  of  private 
property  for  reservoirs  for  milling,  the  word 
"milling"  being  synonymous  with  "manufac- 
turing." Denver  Power  &  Irrigation  Co.  v. 
Denver  &  R.  G.  R.  Co.,  69  Pac  568,  569,  30 
Colo.  204. 


POWER  COUPLED  WITH  AH  INTEIU 
EST. 

A  **power  coupled  with  an  interest"  is  % 
power  which  accompanies^  or  is  connected 
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(Tith,  an  Interest  The  power  and  the  Inter- 
est are  united  in  the  same  person.  But  If 
by  the  word  **intere«t"  we  are  to  understand 
an  interest  which  is  to  be  produced  by  the 
exercise  of  the  power,  then  they  are  never 
united.  The  power  to  produce  the  interest 
must  be  exercised,  and  by  its  exercise  extin- 
guished. The  power  ceases  when  the  inter- 
est commences^  and  therefore  cannot,  in  ac- 
curate law  language,  be  said  to  be  coupled 
with  it  Hunt  v.  Rousmanier,  21  U.  S.  (8 
Wheat)  174,  203,  5  L.  Ed.  589;  Missouri  y. 
Walker,  8  Sup.  Ct.  929,  931,  126  U.  S.  339,  81 
L.  Ed.  789;  Daniel  v.  Felt  (U.  S.)  100  Fed. 
727,  729;  Walker  y.  Denison,  86  111.  142,  146; 
Carter  v.  Slocomb,  29  S.  E  720,  122  N.  0. 
475,  65  Am.  St.  Kep.  714;  Tinsley  v.  Do  well, 
26  S.  W.  946,  949,  87  Tex.  23;  Daugherty  y. 
Moon,  59  Tex.  397,  399;  Ballard  v.  Trayellers' 
Ins.  Cb.,  25  S.  B.  956,  957.  119  N.  C.  187; 
Stephens  y.  Sessa,  64  N.  Y.  Supp.  28,  80,  50 
App.  Diy.  617. 

A  power  simply  collateral  and  without 
interest,  or  a  naked  power,  is  when,  to  a 
mere  stranger,  authority  is  given  to  dispose 
of  an  interest  in  which  he  liad  nothing  before, 
nor  hath  by  the  interest  creating  the  power 
any  estate  whatsoever.  Hunt  y.  Rousma- 
nier's  Adm'r,  21  U.  S.  (8  Wheat.)  174,  5  L.  Ed. 
589.  A  mortgagee  has  an  interest  in  the  land 
mortgaged.  He  has  a  lien  upon  it  for  the  se- 
curity of  his  debt,  and  this  will  support  the 
power  of  sale,  and  so  couple  it  with  an  inter- 
est in  the  land  that  it  becomes  a  part  of  the 
security  and  irrevocable.  Muth  v.  Goddard, 
72  Pac.  621,  626,  28  Mont  237  (citing  First 
Nat  Bank  v.  Bell,  8.  ft  G.  Min.  Co.,  8  Mont 
82,  19  Pac.  403). 

Where  the  right  or  authority  to  do  the 
act  is  connected  with  or  flows  from  an  inter- 
est in  the  subject  on  which  the  power  is  to  be 
exercised,  the  power  is  said  to  be  "coupled 
with  an  interest";  but  where  it  is  discon- 
nected from  any  interest  of  the  donee  in  the 
subject-matter,  it  is  a  naked  power.  Griffith 
y.  Maxfield,  51  S.  W.  832,  835,  66  Ark.  513. 

The  term  •'power  coupled  with  an  inter- 
est*' means  an  interest  in  the  subject  on 
which  the  power  is  to  be  exercised,  and  not 
merely  an  interest  in  that  which  is  produced 
by  the  exercise  of  power.  The  interest  which 
can  protect  a  power  after  the  death  of  the 
person  who  creates  it  must  be  an  interest  in 
the  thing  itself;  in  other  words,  the  power 
must  be  ingrafted  on  an  estate  in  the  thing. 
Johnson  v.  Johnson,  3  S.  E  606,  610,  27  S.  C. 
809, 13  Am.  St  Rep.  636;  Willingham  y.  Rush- 
ing, 81  S.  E.  130,  131,  105  6a.  72. 

The  phrase  "coupled  with  an  interest" 
as  connected  with  a  power  of  sale,  means  an 
Interest  in  the  thing  sold,  and  a  commission 
out  of  the  proceeds  of  a  sale  to  be  made  is 
not  such  an  interest.  Kolb  v.  Bennett  Land 
Co.,  74  Miss.  567,  570,  21  South.  233. 


An  interest  which  can  protect  a  power 
after  the  death  of  the  person  who  creates  it 
must  be  an  interest  in  the  thing  itself.  A 
"power  coupled  with  an  Interest"  is  a  power 
which  accompanies  or  is  connected  with  an 
interest  both  being  united  in  the  same  per- 
son. An  interest  which  is  produced  by  the 
exercise  of  the  power  is  not  united  with  it 
but  the  former  extinguishes  the  latter,  and 
therefore  cannot  be  said  to  be  coupled  with 
it  Yeates  v.  Pryor.  11  Ark.  (6  Eng.)  58^  78 
(quoting  Hunt  v.  Rousmanier,  21  U.  S.  [8 
Wheat]  174,  6  L.  Ed.  589). 

A  "power  coupled  with  interest"  is  a 
right  or  authority  to  do  some  act  together 
with  an  interest  in  the  subject  on  which  the 
power  is  to  be  exercised.  A  power  of  this 
class  survives  the  person  creating  it  When 
a  power  is  coupled  with  an  interest,  it  may 
be  executed  by  the  survivor.  Clark  y.  Hcum- 
thal,  47  Miss.  434,  534. 

A  "power  coupled  with  an  interest"  is  a 
power  to  act  with  reference  to  specific  prop- 
erty, the  actor  or  possessor  of  the  power  hav- 
ing at  the  same  time  a  pecuniary  interest  in 
the  property  Itself;  and  hence  a  contract  by 
which  an  owner  of  real  estate  agreed  to  give 
a  broker  the  exclusive  right  to  sell  certain 
property  for  185  days,  in  consideration  of 
valuable  services  performed  and  to  be  per- 
formed, did  not  confer  on  the  broker  "a  pow- 
er coupled  with  an  interest"  Simpson  v. 
Carson,  8  Pac.  325,  326,  11  Or.  361. 

A  "power  coupled  with  an  interest"  is 
one  ingrafted  on  an  estate  or  on  the  thing 
itself;  and  the  power  and  the  estate  must 
be  united  and  coexist.  It  is  not  enough  to 
constitute  such  power  that  the  one  exercis- 
ing it  was  to  have  an  interest  in  the  pro- 
ceeds arising  from  the  execution  of  the  agen- 
cy. There  must  be  an  interest  in  the  thing 
itself  which  is  the  subject  of  the  power,  and 
not  merely  in  that  which  is  produced  by  the 
exercise  of  the  power.  Alworth  v.  Seymour, 
44  N.  W.  1030,  42  Minn.  526. 

A  ''power  coupled  with  an  interest"  must 
create  an  interest  in  the  thing  itself  upon 
which  the  power  is  to  operate;  the  power  and 
estate  must  be  united  or  be  coexistent;  and 
this  class  of  powers  survive  the  principal, 
and  may  be  executed  in  the  name  of  the  at- 
torney. Bonney  v.  Smith,  17  111.  (7  Peck)  531, 
533. 

A  "power  coupled  with  an  Interest"  is  a 
power  given  to  a  person  who  derives,  under 
the  instrument  creating  the  power,  or  other- 
wise, a  present  or  future  interest  in  the  sub- 
ject over  which  the  power  is  to  be  exercised. 
Atwater  v.  Perkins,  51  Conn.  188,  198. 

"A  *power  coupled  with  an  interest*  is 
where  the  grantee  has  an  interest  in  the  es- 

'  tate,  as  well  as  in  the  exercise  of  the  power." 
Flanagan  y.  Brown,  11  Pac.  706.  708.  70  Cal. 

1254. 
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''WlMre  tbm  right  or  aathority  to  do  tbe 
act  Is  eonnectad  with  or  flows  from  an  inter- 
est tn  the  subject  on  which  the  power  is  to  be 
exercised,  the  power  Is  said  to  be  coupled 
with  an  interest;  but  where  it  is  disconnect- 
ed from  any  Interest  of  the  donee  in  the  sub- 
ject-matter, it  is  a  naked  power."  Griffith 
V.  Maxwell,  51  &  W.  832,  835,  66  AriL  613. 

A  power  of  attorney  given  as  collateral 
security  for  a  debt  is  not  a  "power  coupled 
with  an  interest"  There  Is  a  difference  be- 
tween a  power  coupled  with  an  interest  and 
a  mere  interest  or  benefit  in  the  execution  of 
a  power.  If  a  man  authorize  one  as  his  at- 
torney to  sell  his  ship  and  aK>ly  the  pro- 
ceeds to  the  payment  of  a  debt  due  to  him, 
the  latter  may  have  an  interest  that  the 
power  should  be  executed,  but  the  pow»  is 
not  coupled  with  any  interest  in  the  thing 
conveyed.  It  would  be  otherwise  in  case  of 
a  conditional  assignment  of  the  ship  to  one 
as  collateral  security  with  a  power  to  make 
an  absolute  sale.  Justice  Kent  distinguish- 
es the  powers  by  saying:  "A  power  simply 
collateral  and  without  interest,  or  a  naked 
power,  Is  when,  to  a  mere  stranger,  author- 
ity is  given  to  dispose  of  an  interest  In  which 
he  had  not  before,  nor  hath  by  the  instrument 
creating  the  power,  any  estate  whatsoever; 
but  when  power  is  given  to  a  person  who  de- 
rives, under  the  instrument  creating  the  pow- 
er, or  otherwise,  a  present  or  future  interest 
in  the  land,  it  is  then  a  power  relating  to  the 
land."  A  power,  too,  may  be  a  naked  pow- 
er, and  yet  may  be  executed,  or  by  its  very 
terms  must  be  executed,  after  the  death  of 
the  party  creating  it  Hunt  r.  Bnnis  (U.  S.) 
12  Fed.  Oas.  918,  915. 

POWER  IN  THE  AB8TBACT. 

Power  in  the  abstract^  see  ^Abstract 
Power." 

POWER  IN  TRUST* 

See  "General  Power  in  Trusf*;  '^Special 
Power  in  Trust" 

A  "power  In  trust"  Is  defined  to  be  a 
mere  authority  or  right  to  limit  a  use.  In 
case  of  a  power  in  trust,  the  beneficiary  must 
be  some  one  besides  the  grantor.  There  must 
be  some  third  person,  besides  the  devisee  or 
grantee  of  the  power,  who  is  called  the  "ap- 
pointee." Fellows  T.  Heermans  (N.  Y.)  4 
Lans.  230,  256. 

A  "power  in  trust"  is  a  power  to  be  exeiv 
cised  by  the  grantee,  not  for  his  own  benefit 
at  all,  but  entirely  for  the  benefit  of  some 
other  person  or  persons.  Delaney  v.  McOor- 
mack,  88  N.  Y.  174,  181. 

A  "power  In  trust"  is  a  mere  authority 
or  right  to  limit  and  use,  while  an  "estate  in 
trust"  Is  an  estate  or  interest  in  the  subject 


A  trustee  Is  always  invested  with  a  legal  es- 
tate, but  this  is  not  necessary  with  respect  to 
the  donee  of  the  power.  In  the  case  of  a 
power  in  trust,  there  is  always  a  person  oth- 
er than  the  donee  or  grantee  of  the  power, 
which  person  is  called  the  "appointee,"  an- 
swering to  the  cestui  que  trust  in  a  simple 
trust  Every  estate  and  interest  not  embra- 
ced in  an  express  trust,  and  not  otherwise 
disposed  of,  remains  in  or  reverts  to  the  per- 
son who  created  the  trust  Sterricker  v. 
DicUnson  (N.  Y.)  9  Barb.  516,  519. 

A  power  Is  in  trust  when  any  person  or 
class  of  persons,  other  than  its  holder,  has, 
by  the  terms  of  its  creation,  an  interest  in 
its  execution.  Rev.  St  Okl.  1903,  |  4106; 
Rev.  Codes  N.  D.  1899,  |  3410;  dr.  Code  & 
D.  1903,  I  327. 

POWER  OF  AUENATION. 

See  "SuqikensicA  of  Pow«  of  AUena- 
tlon." 

Though  the  statutes  use  the  term  flow- 
er of  alienation"  in  reference  to  real  estate, 
and  the  term  "unqualified  ownership"  with 
reference  to  personal  property,  in  prohibiting 
perpetuities  the  terms  are  synonymous.  Ladd 
V.  Mills  (U.  S.)  20  Fed.  792,  793;  Gott  v. 
Cook  (N.  Y.)  7  Paige,  621,  542;  Eyoitt  T. 
Bveritt  29  N.  Y.  39,  71, 

POWER  OF  APPOnrXMEIfT. 

A  "power  of  appointment"  is  defined  as 
a  power  of  disposition  given  a  person  over 
property  not  his  own,  by  some  one  who  di- 
rects the  mode  in  which  that  power  shall  be 
exercised  by  a  particular  Instrument  H^n- 
emann  r.  Do  Wolf  (R.  L)  66  AtL  707,  700, 
710. 


POWER  OF  ATTORHEY. 

See,  also,  "Letter  of  Attorney.** 

The  term  **power  of  attorney"  indicates 
a  power  or  authority  under  seal.  Williams 
Y.  Ganger,  8  Sup.  Ct  933,  945,  126  U.  S.  397, 
31  L.  Bd.  778. 

A  power  of  attorney  imports  a  deed. 
Cutler  V.  Haven,  25  Mass.  (8  Pick.)  490,  493. 

A  power  or  letter  of  attorney  is  an  in- 
strument by  which  the  authority  of  one  per- 
son to  act  in  the  place  and  stead  of  another 
as  attorney  in  fact  is  set  forth.  White  v. 
Furgeson,  64  N.  E.  49,  61,  29  Ind.  App.  144. 

A  power  of  attorney  is  an  instrument  by 
which  the  authority  of  an  attorney  in  fact 
or  private  attorney  is  set  forth.  It  difTers 
from  a  warrant  of  attorn^,  as  the  latter  is 
an  instrument  authorizing  an  attorney  at 
law  to  appear  in  an  action  on  behalf  of  the 
maker  or  to  confess  Judgment  against  him. 


POWER  OF  DISPOSAL 
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A  power  of  attorney  In  War  Reyenne  Act 
June  13, 1898,  c.  448»  30  Stat  448  {U.  S.  Comp. 
St  1901,  p.  2286],  requiring  stamps  on  pow- 
ers of  attorney,  does  not  include  a  warrant 
of  attorney.  Treat  y.  Tolman  (U.  &)  118 
Fed.  892,  893,  61  a  O.  A.  622. 

POWiat  OF  DISPOSAXto 

See  ''Dispose  of.** 

POWiat  OF  NATUBAUZATIOir. 

See  ^'Natizralisatlon.** 


POWER  OF  SAUL 

See,  also,  •'Sell'' 

A  power  of  sale  is  not  an  ordinary  ae- 
companiment  of  a  mortgage,  but  is  a  power 
coupled  with  an  interest,  in  its  nature  irreyo- 
cable,  which  entirely  changes  the  character 
of  the  instruno^ent  by  cutting  off  the  right  of 
redemption.  Capron  y.  Attleborough  Bank, 
77  Mass.  ai  Gray)  492,  493. 

A  power  of  sale  imposes  only  a  power  to 
convey  by  an  independent  conyeyance  drawn 
and  executed  with  all  the  formalities,  and 
subject  to  all  the  conditions,  incident  to  or- 
dinary deeds.  Appeal  of  Clarke,  89  AtL  156, 
162,  70  Conn.  195. 


POWER  TO  BOBBOW  XOHXST. 

See  ••Borrow." 

POWEB  TO  OOMVET* 

See  "Convey.** 

POWEB  TO  MOBTGAGB. 

See,  also,  "Mortgage." 

A  power  to  mortgage  Is  a  power  to  give 
the  same  security  under  that  name  in  as  full 
and  effectual  a  manner  as  the  party  himself 
who  created  the  power  could  give.  Taggart 
V.  Stanbery  (U.  S.)  23  Fed.  Gas.  615,  618  (cit- 
ing Nixon  V.  Hyserott  [N.  Y.]  5  Johns.  68). 

POWEB  TO  PIiEDGE. 

See,  also,  ••Pledge." 

The  essential  difference  between  a  pow- 
er to  sell  and  a  power  to  pledge  is  stated  as 
follows:  ••It  is  manifest  that,  when  a  man 
is  dealing  with  other  people's  goods,  the  dif- 
ference between  an  authority  to  sell  and  an 
authority  to  mortgage  or  pledge  is  one  which 
may  go  to  the  root  of  all  motives  and  pur- 
poses of  transaction.  The  object  of  a  person 
who  has  goods  to  sell  is  to  turn  them  into 
money;  but,  when  those  goods  are  deposited 


by  way  of  security  for  money  borrowed,  it 
is  a  transaction  of  a  totally  different  charac- 
ter. If  the  owner  of  the  goods  does  not  get 
the  money,  his  object  and  purpose  are  sim- 
ply defeated;  and  if,  on  the  other  hand,  he 
does  get  the  money,  a  different  object  and 
different  purpose  are  substituted  for  the  first, 
namely,  that  of  borrowing  money  and  con- 
tracting the  relation  of  debtw  with  a  cred- 
itor, while  retaining  a  redeemable  title  to 
the  goods,  instead  of  exchanging  the  title 
to  the  goods  for  a  title,  unaccompanied  by 
any  indebtedness,  to  their  full  equivalent  in 
money."  Allen  v.  St  Louis  Nat  Bank,  7 
Sup.  Gt  460,  462,  120  U.  S.  20,  30  L.  Ed.  573 
(citing  City  Bank  t.  Barrow,  6  App.  Caa.  664, 
670). 

POWEB  TO  PBE8EBVB* 

See  ••Preserve." 

POWEB  TO  BEGUULTE  OOMMEBOE. 

See  ••Regulate  Commerce.** 

POWEB8. 

See  ••General  Power";  •'Naked  Power**; 
••Special  Power." 

A  power  is  an  authority  enabling  one 
person  to  dispose  of  the  interest  which  is 
vested  in  another.  Goodill  v.  Brigham,  1 
Bos.  &  P.  192, 197.  A  power  is  an  authority 
enabling  one  person  to  dispose  of  the  inter- 
est which  is  vested  in  another.  A  power, 
when  conferred  by  will,  is  a  plain  authority 
derived  from  the  will  itself,  not  an  estate, 
and  has  none  of  the  elements  of  an  estate. 
It  is  defined  by  Bouvler  as  ••an  authority 
enabling  a  person,  through  the  medium  of 
the  statute  of  uses,  to  dispose  of  an  interest 
in  real  property  vested  either  in  himself  or 
in  another  person."  A  general  power  of 
disposition  existing  as  a  power  does  not  im- 
ply ownership.  Burleigh  v.  Glough,  52  N.  H. 
267,  271,  272,  13  Am.  Rep.  23  (citing  Wil- 
liams, Real  Prop,  245;  Go.  Litt  271b;  Eaton 
V.  Straw,  18  N.  H.  320,  831);  Bouton  v. 
Doty,  37  Ati.  1064,  1068,  69  Gonn.  531.  If 
it  be  a  joint  one  coupled  with  an  interest  it 
will  survive  if  one  of  the  donees  of  the  pow- 
er die,  but  where  it  is  a  mere  naked  author- 
ity it  will  not  survive.  A  proviso  in  a  will 
that  three  persons  take  as  trustees  the  real 
estate  of  the  testator,  and  devote  the  same 
to  the  maintenance  and  erection  of  an  insti- 
tution for  the  education  of  i>oor  children, 
vests  a  naked  power  in  the  trustees,  and 
therefore  on  the  death  of  one  of  them  before 
the  will  takes  effect  the  trust  becomes  void. 
Hadley  v.  Hadley,  46  N.  B.  823,  824,  147 
Ind.  423. 

A  power  is  an  authority  retained  by  or 
conferred  upon  a  person  to  deal  with  prop- 
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erty  so  as  to  affect,  more  or  less,  estates  or 
interests  therein,  possessed  either  by  him- 
self or  by  others,  albeit  underived  there- 
from. QrifBth  y.  Maxfield,  61  S.  W.  832, 
835,  66  Ark.  513. 

A  power  is  a  method  of  causing  a  use, 
with  its  accompanying  estate,  to  spring  up 
at  the  will  of  a  given  person.  Bouton  t« 
Doty,  69  Conn.  531,  542,  37  Atl.  1064. 

A  power  Is  a  mode  of  disposing  of  prop- 
erty which  operates  under  the  statute  of 
uses  and  wills  and  vests  in  the  donee  of  the 
power  a  present,  indefeasible,  executory  in- 
terest Bouton  T.  Doty,  37  Atl.  1064,  1068, 
69  Conn.  531;  Qriffith  y.  Maxfield,  51  S.  W. 
832,  835,  66  Ark.  513. 

A  power  is  not  an  estate  or  Interest  In 
lands;  unexercised,  It  is  an  incumbrance; 
and,  when  exercised,  the  act  performed  by 
virtue  of  It  Is  considered  and  construed  as 
done  by  the  donor  of  the  power.  Eells  v. 
Lynch,  21  N.  Y.  Super.  Gt  (8  Bosw.)  465, 
482. 

Civ.  Code,  I  894,  declares  that  a  power  Is 
a  lien  on  real  property  which  it  embraces 
from  the  time  the  instrument  in  which  it  is 
contained  takes  effect  Sacramento  Bank  y. 
Alcorn,  121  Gal.  379,  384.  53  Pac.  813. 

A  *'power"  Is  defined  to  be  a  liberty  or 
authority  reserved  by  or  limited  to  a  party 
to  dispose  of  real  or  personal  property  for 
his  own  benefit  or  for  the  benefit  of  others, 
and  operates  upon  an  estate  or  interest  vest- 
ed either  in  himself  or  in  some  other  person; 
liberty  or  authority,  however,  not  being  de- 
rived out  of  such  estate  or  interest,  but  over^ 
reaching  or  superseding  it,  either  wholly  or 
partly.  Butler,  note  1,  to  Go.  Litt  342b;  1 
Ghance,  Powers,  §  1.  Where  a  charter  of  a 
benevolent  society  provides  for  the  payment 
of  a  fixed  sum  to  the  widow,  child,  children, 
or  to  such  person  or  persons  to  whom  the 
deceased  may  have  disposed  of  the  same  by 
will  or  assignment,  and  that  if  there  be  no 
widow,  child,  or  children,  or  the  deceased 
shall  have  made  no  disposition  by  will  or  as- 
signment of  the  sum  accruing  upon  his  death, 
then  the  board  shall  appropriate  such  sum 
as  may  be  necessary  tor  funeral  expenses, 
the  excess  to  go  to  the  permanent  fund  of 
the  association,  the  right  of  disposition  giv- 
en by  the  charter  is  a  mere  power.  "We 
know  of  no  case  in  which  the  jus  disponendi 
authorized  by  charters  under  provisions  like 
the  present  has  been  declared  a  mere  power; 
but  powers  arise  at  common  law  under  bonds 
to  convey  estates  as  another  shall  appoint, 
or  to  pay  sums  of  money  as  another  shall 
appoint,  either  generally  or  among  children, 
or  under  covenants  for  like  purposes.  We 
cannot  see  why  an  authority  or  privilege  ac- 
quired under  a  charter,  to  be  exercised  for 
the  benefit  of  another,  should  not  be  gov- 
erned by  the  same  rules."    Maryland  Mut 


Benev.  Soc.  of  Improved  Order  of  Red  Men 
V.  Glendinen,  44  Md.  429,  433,  434,  22  Am. 
Rep.  52. 

A  power  is  an  authority,  whether  evi- 
denced by  letter  of  attorney  or  otherwise. 
It  is  defined  as  "technically  an  authority  by 
which  one  person  enables  another  to  do 
something  for  him.*'  Thus  a  false  writing 
stating  that  one  is  authorised  to  collect  for 
a  certain  newspaper  is  within  a  statute  mak- 
ing It  forgery  to  falsely  make  a  letter  of 
'  attorney  or  other  "power"  to  reeeive  money. 
Leslie  y.  State,  69  Pac.  2,  3,  10  Wyo.  10. 

The  term  "power,"  is  defined  to  be  an 
authority  to  do  some  act  in  relation  to  real 
property,  or  to  the  creation  or  revocation  of 
an  estate  therein  or  a  charge  thereon,  which 
the  owner  granting  or  reserving  such  power 
might  himself  perform  for  any  purpose.  Rev. 
Godes  N.  D.  1899,  |  3404;  dv,  Gode  S.  D. 
;1903,  I  321;  Rey.  St  Wis.  1898,  I  2102; 
Gomp.  Laws  Mich.  1897,  §  8857;  Rev.  St  Okl. 
1903,  §  4100;  Dana  v.  Murray,  122  N.  T.  604, 
612,  26  N.  B.  21;  Dempsey  y.  Tylee,  10  N. 
T.  Super.  Gt.  (3  Duer)  73,  97;  Garson  y. 
Gochran,  52  Minn.  67,  72,  53  N.  W.  1130;  De- 
laney  y.  McGormack,  88  N.  Y.  174,  180; 
Ward  y.  Stanard,  81  N.  Y.  Supp.  906,  911,  82 
App.  Div.  386.  It  Is  not  an  estate  or  inter- 
est in  the  land,  but  an  authority  to  create  an 
estate  or  Interest  A  power  may  be  given  to 
a  person  who  has  an  estate  in  the  land  or  to 
a  mere  stranger.  Where  no  person  other 
than  the  grantee  has  by  the  terms  of  its  cre- 
ation any  interest  In  the  execution  of  the 
power.  It  is  termed  a  "beneficial  interest.*' 
Root  y.  Stuyvesant  (N.  Y.)  18  Wend.  257,  283. 
A  reservation  In  a  deed  reserving  to  the 
grantor  "the  power  to  devise  by  last  will  an 
undivided  one-third  part  of  the  said  premises 
unto  any  hereafter  taken  wife  of  him,  the 
said  party  of  the  first  part  for  and  during  the 
term  of  her  natural  life,  or  at  his  option  to 
give  and  grant  by  deed  to  said  hereafter 
taken  wife,  or  to  any  person  in  trust  for  her, 
the  same  premises  for  and  during  the  term 
of  her  natural  life,"  is  not  a  power.  The 
writing  simply  retained  In  the  grantor  the 
part  of  the  estate  not  granted,  and  became  a 
mere  reservation  of  the  estate.  Towler  y, 
Towler,  36  N.  B.  869,  870,  142  N.  Y.  371; 
Coster  y.  Lorilhird  (N.  Y.)  14  Wend.  265,  324. 

Tmst  distingitislied. 

"The  distinction  between  a  •power'  and 
a   trusf   has  been  clearly  defined  by  the 

]  courts.  A  mere  power  Is  not  Imperative,  but 
leaves  the  action  of  the  party  receiving  it  to 

I  be  exercised  at  his  discretion;  that  is,  the 
donor  or  grantor,  having  full  confidence  In 
the  Judgment,  disposition,  and  Integrity  of 
the  party,  empowers  him  to  act  according  to 
the  dictates  of  that  Judgment  and  the  prompt- 
ings of  his  own  heart  A  trust  is  imperative, 
and  is  made  with  strict  reference  to  its  faith- 
ful execution.     The  trustee  Is  not  empow- 
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ered,  but  Is  required,  to  act  in  accordance 
with  the  will  of  the  one  creating  the  trust" 
Law  Guarantee  &  Trust  Co.  y.  Jones,  68  S. 
W.  219,  220,  103  Tenn.  245. 

POWiatS  APPENDANT. 

Powers  appendant  are  such  as  the  donee 
is  not  authorized  to  exercise  out  of  the  estate 
limited  to  him,  and  depend  for  their  validity 
upon  the  estate  which  is  in  him.  He  is  there- 
by able  to  create  an  estate  which  will  attach 
on  an  interest  actually  vested  in  him.  An 
illustration  is  that  of  a  life  estate  limited  to 
a  man  with  power  to  grant  leases  in  posses- 
sion, which  must  in  every  case  have  its  oper- 
ation out  of  his  estate  during  his  life.  Gar- 
land T.  Smith,  04  S.  W.  188,  190.  164  Mo.  1. 

As  distinguished  from  a  power  in  gross,  a 
power  appendant  is  where  a  person  has  an 
estate  in  land,  and  the  estate  to  be  created 
by  the  power  is  to,  or  may,  take  effect  in 
possession  during  the  tenancy  pf  the  estate 
to  which  the  power  is  annexed.  A  ];K>wer  in 
gross  is  where  the  person  to  whom  it  is  given 
has  an  estate  in  the  land,  but  the  estate  to 
be  created  under  or  by  virtue  of  the  power 
is  not  to  take  effect  till  after  the  determina- 
tion of  the  estate  to  which  it  relates.  Wil- 
son T.  Troup  (N.  Y.)  2  Cow.  195,  236,  14  Am. 
Dec  458  (citing  Hargrave  ft  Butler's  Notes 
on  Ca  Litt,  842b,  note  298). 

POWERS  IN  0B08S. 

Powers  appendant  distinguished,  see 
•^Powers  Appendant" 

A  power  in  gross  is  where  the  person  to 
whom  it  is  given  has  an  estate  in  the  land, 
but  the  estate  to  be  created  under  or  by  vir- 
tue of  the  power  is  not  to  take  effect  until 
after  the  determination  of  the  estate  to  which 
it  relates.  Wilson  v.  Troup  (N.  Y.)  2  Cow. 
195,  286,  14  Am.  Dec.  458  (citing  Hargrave  St 
Butler's  Notes  on  Co.  Litt  842b,  note  298). 

Powers  in  gross  are  such  as  one  who  has 
an  estate  in  land  has  to  create  such  estates 
only  as  will  not  attach  on  the  interest  lim- 
ited to  him  or  take  effect  out  of  his  own  in- 
terest The  illustration  of  Hale,  C.  B.,  of 
such  a  power  is  where  a  tenant  for  life  has 
the  power  to  create  an  estate  which  is  not 
to  begin  until  his  own  ends.  It  is  a  power 
in  gross  because  the  estate  for  life  has  no 
concern  in  it  Garland  y.  Smith,  64  &  W. 
188,  190, 164  Mo.  t 

PRACTICABLE. 

9ee,  also,  "As  Near  as  Practicable^*;  **As 
Nearly  as  Practicable";  "As  Soon  as 
Practicable";  "As  Speedily  as  Practi- 
cable." 

Webster  defines  "practicable"  as  admit- 
ting of  use;  passable;  and  gives  as  an  illus- 
6WDs.ftP.-^ 


tration  a  practicable  road;  that  is,  a  passable 
road.  Mayo  v.  Thigpen«  11  S.  B.  1062, 107  N. 
a  63. 

Where  something  is  required  to  be  done 
at  the  earliest  "practicable"  moment,  the  do- 
ing of  the  act  is  not  required  to  be  done  at 
the  very  earliest  moment;  the  adjective 
"practicable"  importing  a  difference  accord- 
ing to  circumstances,  and  meaning,  ordina- 
rily, that  the  thing  must  be  done  as  soon  as 
reasonably  can  be  expected.  Norton  v.  Glea- 
son,  18  Ati.  45,  47,  61  Yt  474. 

In  a  contract  providing  that  a  railway 
company  should  establish  and  have  a  depot 
as  near  a  courthouse  as  practicable,  and  not 
more  than  one  mile  from  such  courthouse, 
"practicable"  is  not  synonymous  with  '*po8si- 
ble,"  but  was  used  and  understood  by  the 
parties  to  the  contract  in  its  usual  and  ordi- 
nary sense,  as  binding  the  railroad  company 
to  locate  its  depot  at  the  nearest  point  (with- 
in a  mile  of  the  courthouse)  at  which  it  could 
be  done,  at  a  reasonable  and  ordinary  cost, 
with  reference  to  all  the  circumstances  un- 
der which  it  was  to  be  done,  and  in  view  of 
the  object  and  purpose  inducing  the  contract 
Wooters  v.  International  ft  G.  N.  B.  Co.,  54 
Tex.  294,  800. 

In  Laws  1875»  c.  422,  requiring  that  the 
iron  girders  of  an  elevated  railroad  should  be 
placed  on  each  side  of  the  streets  as  near  as 
practicable  on  a  line  parallel  with  the  curb- 
stone, the  phrase  "as  near  as  practicable" 
means  that  the  line  of  the  columns  must  be 
parallel  to  the  curb.  In  re  Brooklyn  Bl.  B. 
Co.,  11  N.  Y.  Supp.  161,  168,  57  Hun,  690. 

The  incorporation  of  the  words  "as  near 
as  practicable,"  in  an  order  of  supervisors 
laying  out  a  road,  describing  it  as  following 
a  specified  line  "as  near  as  practicable,"  in- 
validates the  location,  as  such  order  must 
definitely  fix  the  location  of  the  road.  Son- 
nek  V.  Town  of  Minnesota  Lake,  52  N.  W. 
961,  962,  50  Minn.  558. 

In  an  action  on  a  contract  to  build  a 
dam  in  the  year  1867,  or  as  soon  thereafter 
as  "practicable,"  it  was  error  to  instruct  that 
if  the  Jury  believe  it  was  practicable,  or  if 
it  was  within  the  range  of  human  means,  de- 
fendants were  liable,  since  the  word  "prac- 
ticable" did  not  mean  if  within  human 
means,  and  the  word  could  not  be  understood 
with  regard  to  the  means  at  the  command 
of  defendants.  Beedy  v.  Smith,  42  CaL  245, 
251. 

AlMolnte  saa&eness. 

Under  a  statutory  requirement  of  such 
uniformity  in  taxation  as  Is  practicable,  an 
absolute  uniformity  is  not  required.  State  v. 
Milwaukee  County  Sup'rs,  25  Wis.  839,  350. 

Const  art  4,  §  28,  in  providing  that  the 
system  of  town  and  county  government  shall 
be  "as  nearly  uniform  as  practicable^"  did 
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not  mean  that  the  system  should  be  ahso- 
Intely  uniform,  nor  that  the  same  state  of 
ihings  shall  exist  in  all  the  counties,  but 
rather  that  the  general  system  should  be 
the  same,  modified  only  by  differences  rea- 
sonable according  to  circumstances.  State 
y.  MUwaukee  County  Sup'rs,  25  WlA.  839, 
350. 

As  oommerelally  pxmotloalilo. 

"Practicable^"  as  used  in  Rev.  St  |  4472 
rn.  a  Comp.  St  1901,  p.  aOSO],  prohibiting 
the  carrying  of  petroleum  and  other  danger- 
ous articles  upon  passing  vessels,  but  except- 
ing petroleum  of  a  certain  fire  test  upon 
routes  where  there  is  no  other  practicable 
mode  of  transportation,  is  used  in  a  commer- 
cial, business  sense,  as  distinguished  from  a 
physical  or  mechanical  sense.  United  States 
T.  Wise  (U.  S.)  7  Fed.  190,  192;  The  Benton 
(U.  S.)  51  Fed.  302,  303. 

As  oondittoas  warrant* 

The  phrase  "as  soon  as  practicable,**  in 
the  requirement  as  to  the  performance  of  a 
contract,  is  practically  synonymous  with 
"speedily."  It  does  not,  however,  require 
that  the  contract  should  be  performed  direct- 
ly, and  perhaps  not  within  a  reasonable 
time,  but  as  soon  as  conditions  warranted 
under  all  the  circumstances.  Duncan  y.  Top- 
ham,  8  0.  B.  225,  230. 

The  word  **practicable^'  means  feasible. 
An  act  is  practicable  of  which  conditions  or 
circumstances  permit  the  performance.  Thus, 
in  an  act  requiring  the  city  council  to  call 
an  election  to  fill  a  vacancy  in  the  ofllce  of 
mayor  as  soon  as  practicable,  until  legally 
in  session  it  is,  of  course,  impracticable  for 
it  to  order  the  election;  but  at  its  flirst  regu- 
lar meeting  after  the  vacancy  occurs  there 
is  no  reason  wtiy  it  should  not  proceed  to  the 
ordering  of  an  election,  and  hence  it  may 
be  compelled  to  do  so.  Rizer  y.  People  (Cola) 
fiO  Pac  315,  816. 

As  oonsistentlj* 

The  word  "practicable,**  at  used  In  Qen. 
St  1878,  c.  118,  I  6,  providing  that,  when- 
ever practicable,  a  term  of  imprisonment 
shall  be  so  fixed  as  to  expire  between  certain 
specified  dates,  means  whenever  it  may  be 
done  consistently  with  proper  punishment 
for  the  offense.  Mims  v.  State,  5  N.  W.  869, 
371,  26  Minn.  494. 

As  oonf  errlns  dLuerpHom. 

A  direction  in  a  will  to  executors  to  dis- 
pose of  certain  property  "as  soon  as  practi- 
cable" after  testator's  death  does  not  prevent 
the  direction  to  sell  from  being  imperative, 
but  only  gives  the  executors  a  certain  dis- 
cretion as  to  the  time  or  times  of  such  sale. 
Ford  V.  Ford,  33  N.  W.  188,  196,  70  Wis.  19, 
5  Am.  St.  Rep.  117. 


PRACTICAL 

"Practical,**  as  used  in  a  deed  of  water 
power,  reserving  100  horse  power  of  water, 
reckoning  from  the  top  of  the  dam  to  the 
lowest  practical  point  the  wheel  can  be  set, 
means  practicable;  reasonable;  feasible. 
Moore  y.  Wilder,  28  AtL  820,  821,  66  Yt  83. 

PBAOTIOAI.  AROHITEOT  AHB   8ANI- 
TABT  I3fOIHEEB. 

The  ordinance  of  the  city  of  St  Paul* 
Minn.,  authorizing  the  appointment  of  a 
building  inspector,  and  providing  that  he 
shall  be  a  ''practical  architect  and  sanitary 
engineer,"  means  a  person  having  a  profes- 
sional knowledge  of  architecture  and  a  prac- 
tical experience  in  superintending  the  con- 
struction of  various  kinds  of  buildings,  in- 
cluding plumbing  and  drainage.  '*The  term 
'pra(;tica]  architect  and  sanitary  engineer* 
should  nol  be  given  too  narrow  or  technical 
a  construction,  but  should  be  considered  in 
connection  with  the  nature  of  the  business 
and  duties  required  of  the  ofQcer,  which  re- 
late, not  so  much  to  the  styles  of  the  archi- 
tecture, external  finish,  or  matters  of  orna- 
mentation, as  a  knowledge  of  the  principles 
of  architecture  as  practically  applied  In  de- 
termining the  strength,  quality,  and  adap- 
tation of  materials  and  the  proper  foundation 
for  structures,  and  also  in  estimating  and 
calculating  the  proportionate  strength  of 
walls,  timbers,  columns,  and  supports,  and 
the  strain  or  pressure  to  which  they  may  be 
subjected,  in  conformity  with  the  rules  of 
the  department**  State  y.  Starkey,  52  N.W. 
24,  26,  49  Minn.  608. 

PBAOTIOAI.  OON8TBVOTION. 

By  the  words  ''practical  constructl<»i," 
in  speaking  of  a  practical  construction  of  a 
constitutional  question,  Is  not  meant  judicial 
decision,  but  practice  sanctioned  by  general 
consent  Farmers'  &  Mechanics*  Bank  y. 
Smith  (Pa.)  8  Serg.  &  R.  63,  69. 

Besides  the  Judicial  construction  of  stat- 
utes, there  is  known  to  the  law  another  kind 
of  construction.  This  kind  of  construction 
has  especial  application  to  statutes  made  for 
the  regulation  of  the  different  departmenti 
of  the  government,  and  is  the  interpretation 
put  upon  them  by  the  actual  administration 
of  them  by  such  departments.  As  distin- 
guished from  judicial  construction,  it  is  call- 
ed the  "practical  construction  of  statutes." 
While  not  of  such  liigh  authority  as  a  judi- 
cial interpretation  of  the  act,  such  practical 
construction  of  the  class  of  statutes  referred 
to,  when  not  in  conflict  with  the  Constitu- 
tion or  the  plain  intent  of  the  act,  is  of  great 
persuasive  force  and  efiUcacy.  Bloxham  v. 
Consumers*  Electric  Light  &  Street  R.  Co., 
18  South.  444,  446,  36  FUu  519,  29  L.  B.  A. 
507,  51  Am.  St  Rep.  44. 
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PRAOTIOAI.  DIP. 

In  the  mining  law,  tlie  ••practical  dip** 
Is  spoken  of  "as  the  portions  of  the  yeln  snc- 
cesslvely  encountered  In  going  down  and 
away  from  the  apex.  The  miner  follows  the 
dip  when  be  works  downward,  leaving  the 
apex  further  from  and  above  him  at  each  ad- 
vance. He  f 61  lows  the  strike  when  be  works 
lengthwise  of  the  vein  on  a  level;  that  is, 
when  he  is  advancing  along  the  vein,  neither 
rising  toward  the  surface  of  the  ground  nor 
descending,  but  going  on  a  level  with  the 
plane  of  the  earth's  surface."  King  v.  Amy 
ft  Silversmith  Con.  Min.  Co.,  24  Pac.  200^  202, 
9  Mont  543. 


PBACTIOAI.  LOCATIOir. 

The  term  "practical  location,**  as  Qsed  in 
the  practical  location  of  a  boundary,  "is  nbt 
a  term  known  in  legal  lexicons.  In  search- 
ing for  its  origin  and  introduction,  we  find 
It  originally  derived  from  a  long  acquies- 
cence by  the  parties  in  a  line  known  and 
understood  between  them  for  such  a  period 
of  time  as  to  be  identical  with  time  imme- 
morial' or  time  out  of  memory,'  and,  like 
the  rule  in  easements  of  titie  by  prescrip- 
tion, rather  than  disturb  such  an  ancient 
line,  it  was  the  policy  of  the  law  that  it  was 
better  to  presume  a  grant  than  to  incur  liti- 
gation dependent  on  the  infirmity  of  mem- 
ory or  loss  of  muniments  of  titie  at  a  period 
so  far  removed  from  the  date  of  its  settie- 
ment  Practical  location  must  be  an  act  of 
the  parties,  either  express  or  implied.  It 
must  be  mutual,  so  that  both  parties  are 
equally  affected  by  it.  It  must  be  definitely 
and  equally  known,  understood,  and  settied. 
If  unknown,  uncertain,  or  disputed,  it  can- 
not be  a  line  practically  located."  Hubbell 
V.  licOuIloch  (N.  Y.)  47  Barb.  287,  205,  299. 

A  "practical  location"  is  but  an  actual 
designation  by  the  parties  upon  the  ground 
of  the  monuments  and  bounds  called  for  by 
the  deed.  Wells  v.  Jackson  Iron  Mfg.  Co.,  47 
N.  H.  285,  253,  90  Am.  Dec.  575. 

By  a  "practical  location"  of  a  boundary 
line  is  meant  this:  Two  adjoining  owners 
are  in  some  dispute  about  the  line  between 
them.  They  deliberately  go  together  to  mark 
it  out,  build  a  fence,  or  put  other  monuments 
on  that  line;  and  in  old  times  it  was  held 
that  that  did  not  pass  any  titie;  it  only  bound 
them  in  equity;  but  modem  decisions  for 
the  last  fifty  years  have  held  that  such  con- 
duct does  i>as8  the  titie,  and  may  be  set  up  at 
law.  Cressee  v.  Security  Land  Improvement 
Co.  (N.  J.)  85  AtL  451,  454. 

A  practical  location  of  a  boundary  Une 
can  be  established  in  one  of  three  ways  only: 
(1)  The  location  relied  upon  must  have  been 
acquiesced  in  for  a  sufiScient  length  of  time 
to  bar  a  right  of  action  under  the  statute  of 
limitations;  (?)  the  line  must  have  been  ex- 


pressly agreed  upon  by  the  interested  par- 
ties, and  afterwards  acquiesced  in;  (3)  the 
party  whose  rights  are  to  be  barred  must, 
with  knowledge  of  the  true  line,  have  silent- 
ly looked  on  while  the  other  party  encroach- 
ed thereon,  and  subjected  himself  to  expense 
which  he  would  not  have  done  had  the  line 
been  in  dispute.  Benz  v.  City  of  St  Paul, 
98  N.  W.  1038,  1039,  89  Minn.  31. 

PBAOTICAIi  BffEOHANIO* 

A  person  who  has  devoted  himself  for 
several  years  to  the  actual  drawing  of  plans 
for,  and  the  construction  of,  buildings  of 
various  kinds,  is  a  practical  mechanic.  Peo- 
ple V.  Board  of  Aldermen,  42  N.  Y.  Supp.  545, 
547,  18  Misc.  Rep.  533. 

The  charter  of  a  mechanics'  bank  pro- 
vided that  eight  of  the  directors  should  be 
practical  mechanics.  Held,  that  it  was  not 
necessary,  in  order  to  render  directors  eligi- 
ble, that  they  should  be  in  actual  practice  as 
practical  mechanics  at  the  time  of  their  elee- 
tion,  it  being  sufficient  that  they  were  practi- 
cal mechanics  and  had  been  in  actual  prac- 
tice. Gray  v.  Mechanics'  Bank  (U.  80  10 
Fed.  Caa.  1082. 

PBAOTIOAIi  PIiUMBEB. 

The  words  "practical  plumber,**  as  used 
in  the  chapter  relating  to  the  supervision  of 
plumbing,  shall  mean  a  person  who  has 
learned  the  business  of  plumbing  by  working 
for  at  least  two  years  as  an  apprentice  or 
under  a  verbal  agreement  for  instruction, 
and  who  has  then  worked  for  at  least  one 
year  as  a  first-class  Journeyman  plumber. 
Rev.  Laws  Mass.  1902,  p.  896,  c  103,  |  1. 

PRACTICE. 

To  "practice**  Is  to  exercise  a  calling  or 
profession.  It  is  the  application  of  science 
or  knowledge  to  the  wants  of  man  in  the  re- 
cording incidents  of  life,  as  in  the  practice 
of  law  or  medicine.  People  v.  Blue  Moun- 
tain Joe,  21  N.  E.  id28,  925,  129  IlL  370  (quot- 
ing Webst  Did). 

A  contract  by  a  physician  for  the  sale  of 
his  ''practice  and  good  will"  in  a  particular 
town  means  that  the  physician  will  not  re- 
sume practice  in  that  town.  French  v.  Par- 
ker, 14  Ati.  870,  872,  16  R.  I.  219,  27  Am.  St 
Rep.  733  (citing  Dwight  v.  Hamilton,  118 
Mass.  175). 

"Practice,"  at  used  In  an  agreement  by 
which  a  surgeon  sold  his  location  to  another, 
stipulating  that  he  would  not  carry  on  or  ex- 
ercise the  practice  or  profession  of  a  sur- 
geon within  the  distance  of  three  miles,  was 
not  violated  by  visits  paid  to  patients  within 
that  distance  by  the  seller  at  the  request  of 
the  purchaser,  as  such  act  was  virtually  the 
act  of  purchaser,  and  was  not  a  carrying  on 
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of  the  practice  by  the  seller.  Rawlinson  y. 
Clarke,  14  Mees.  &  W.  187,  190. 

^'Practice,"  aa  used  in  Code,  c.  82,  |  2, 

providing  that  no  one  shall  without  a  li- 
cense "practice  the  business  of  a  broker  by 
buying  or  selling  for  others  stocks,  securities, 
or  other  property  for  commission  or  reward," 
means  to  exercise  or  follow  a  profession  or 
calling  as  one's  usual  business  to  gain  a  live- 
lihood,  and  there  is  hardly  to  be  found  a 
word  more  strongly  conveying  the  idea  of  a 
permanent  calling  for  support  when  making 
a  single  sale  of  land  for  reward,  without  any- 
thing to  show  that  such  person  professed  to 
follow  the  business  of  a  broker,  will  not 
make  him  such  a  broker  as  to  require  a  li- 
cense. Jackson  y.  Hough,  18  &  B.  676^  678^ 
38  W.  Va.  23a 

PRAOTIOE  (Xn  Law). 

See  "Ordinary  Course  of  Practice.* 

Bouvler  defines  the  word  'practice"  aa 
**the  form,  manner,  and  order  of  conducting 
and  carrsrlng  on  suits  or  prosecutions  in  the 
courts,  through  their  various  stages,  accord- 
ing to  the  principles  of  law  and  the  rules 
laid  down  by  the  respective  courts.*'  Fleischp 
man  v.  Walker,  91  111.  318,  821;  Bowlus  v. 
Brier,  87  Ind.  391,  396 ;  Van  Aken  v.  Cold- 
ren,  80  Iowa,  254,  255,  46  N.  W.  873,  874; 
People  y.  Raymond,  57  N.  B.  1066,  1069,  186 
111.  407;  State  v.  Frazier,  59  Pac.  5,  7,  36 
Or.  178.  According  to  this  definition,  the 
word  "practice"  means  the  rules  adopted  by 
every  court  to  facilitate  the  transaction  of 
the  business  before  it  in  a  proper  and  order- 
ly manner.  Butler  y.  Young  (U.  8.)  4  Fed. 
Cas.  916,  917. 

The  word  "practice"  "means  those  legal 
rules  which  direct  courts  of  procedure  to 
bring  parties  into  court,  and  the  course  of 
the  court  after  they 'are  brought  in."  Kring 
V.  Missouri,  2  Sup.  Ct  443,  452,  107  U.  8.  221. 
27  L.  Ed.  506  (citing  Blah.  Cr.  Proc  I  2). 

"Practice"  is  defined  by  BurrUl  as  "the 
course  of  procedure  in  the  courts,  which,  in 
a  general  sense,  includes  pleadings."  Ra- 
palje  and  Lawrence  define  practice  as  "the 
law  which  regulates  the  formal  steps  in  an 
action  or  other  proceeding;  which  there- 
fore deals  with  writs,  summons,  pleadings, 
affidavits,  notices,  motions,  petitions,  orders, 
trials,  Judgments,  appeals,  costs,  and  execu- 
tions." People  V.  Central  Pac.  R.  Co.,  23 
Paa  303,  307,  83  Cal.  393. 

"Practice,**  in  its  larger  sense,  is  defined 
in  Anderson's  Law  Dictionary  to  be  'the 
mode  of  proceeding  by  which  a  legal  right  is 
enforced,  as  distinguished  from  the  law 
which  gives  or  declares  the  right"  The 
word  "practice,"  as  used  in  Rev.  St  e  45,  | 
10,  providing  that  the  rules  of  pleading  and 
practice  In  other  actions  shall  apply  to  ac- 


tions of  ejectment  so  far  as  they  are  appli- 
cable and  except  as  otherwise  provided, 
means  the  rules  of  practice  in  other  actions 
applicable  to  actions  of  ejectment,  which  are 
those  legal  rules  which  direct  the  course  of 
proceeding  in  acquiring  Jurisdiction  of  par- 
ties, and  the  course  adopted  by  the  courts 
whereby  rights  are  effectuated  by  applica- 
tion of  the  proper  remedies,  and  where  it  is 
not  otherwise  provided  in  actions  of  eject- 
ment Therefore  the  common-law  rule  that 
a  writ  of  possession  cannot  issue  more  tlian 
a  year  and  a  day  after  rendition  of  a  Judg- 
ment in  ejectment  has  been  abrogated  by 
chapter  77,  §  1,  which  provides  that  execu- 
tion may  issue  on  Judgments  of  courts  oi 
record  at  any  time  within  seven  years.  Bo- 
war  V.  Chicago  West  Division  Ry.  Co.,  136 
IlL  101»  106,  26  N.  E.  702,  12  L.  R.  A.  8L 

All  that  relates  to  the  manner  and  Umt 
in  which  a  case  shall  be  conducted  and  tried, 
from  its  inception  to  final  Judgment  and  exe- 
cution, is  generally  embraced  under  the  title 
of  '^practice."  Wright  y.  State,  5  Ind.  290, 
294,  61  Am.  Dec  90. 

Practice  consists  in  frequent  or  custom- 
ary actions;  a  succession  of  acts  of  the  same 
kind.  A  proceeding,  that  never  has  been 
taken  cannot  be  said  to  be  in  accordance 
with  existing  practice.  Practice  is  the  form, 
manner,  and  order  in  which  proceedings 
have  been,  and  are  accustomed  to  be,  had. 
Fellows  y.  Heermans  (N.  X.)  13  Abb.  Prac 
(N.  S.)  1*  a 

The  word  ''practice,"  in  Code  1852,  |  802, 
2  Rev.  St  1876,  p.  314,  providing  that  "the 
laws  and  usages  of  tills  state  relative  to 
pleadings  and  practice  in  dvil  actions  and 
proceedings,  not  inconsistent  herewith  [the 
Code],  and  as  far  as  the  same  may  operate 
in  aid  th^eof,"  etc.,  **are  hereby  continued 
in  force,"  was  used  in  its  larger  sense,  L  e., 
as  denoting  the  mode  of  proceedings  by 
which  a  legal  right  is  enforced.  Opp  y.  Ten 
Byck,  W  Ind.  846,  86L 

Olianae  or  eondnet  of  Jndse. 

Whatever  may  be  said  of  a  change  from 
the  Judge  in  a  particular  case,  a  provision 
for  the  appointment  of  a  Judge  to  preside  in 
a  court  and  conduct  its  business  generally, 
the  regular  Judge  being  unable  to  attend, 
cannot  be  properly  called  an  enactment  on 
the  subject  of  practice.  It  relates  to  the 
matter  with  wMch  parties  and  attorneys  in 
particular  actions  have  nothing  to  do,  and 
pertains  rather  to  the  formation  of  the  court, 
like  the  provision  for  the  election  of  a  Judge. 
Bowlus  v.  Brier,  87  Ind.  891,  895. 

The  practice,  pleadings,  and  forms  and 
modes  of  proceedings  in  the  uniformity  of 
practice  act  (17  Stat  197)  do  not  apply  to 
the  personal  conduct  and  administration  of 
the  Judge  in  the  discharge  of  his  separate 
functions,  and  therefore  the  refusal  of  the 
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trial  Jndge  to  allow  the  jury  to  take  written 
instructions  with  them  to  the  jury  room  is 
not  erroneous,  though  permitted  by  the  prac- 
tice act  of  Illinois.  Nudd  t.  Burrows*  91  U. 
&  426,  442,  28  L.  Ed.  286. 

Eridenoe. 

The  expression,  '^practice,  pleadings  and 
forms  and  modes  of  proceeding,"  in  the  uni- 
formity of  practice  act.  Rev.  St.  §  914  [U.  S. 
Comp.  St  1901,  p.  684],  is  well  satisfied  with- 
out including  in  it  the  subject  of  evidence. 
At  all  events,  it  cannot  be  regarded  as  cov- 
ering matters  connected  with  the  subject  of 
evidence,  which  are  regulated  by  specific 
provisions  of  law  found  in  the  same  title  of 
the  same  statute.  Beardsley  v.  Littell,  Fed« 
Cas.  No.  1,185.  Such  expression  does  not  in- 
clude the  mode  of  examination  of  witnesses 
upon  the  stand  in  a  trial,  Sage  v.  Tauszky 
(U.  S.)  21  Fed.  Cas.  145,  146;  nor  is  it  broad 
enough  to  include  the  mode  and  manner  of 
taking  depositions,  Randall  v.  Yenable  (U. 
8.)  17  Fed.  162,  164;  Sage  T.  Tanasky  (U.  S.) 
21  Fed.  Cas.  145,  146. 

Eaeeontioii  of  prooesa* 

The  word  ••practice,"  in  section  26  of  the 
attachment  act,  providing  that  the  practice 
and  pleadings  in  attachmpnt  suits,  except  as 
otherwise  provided,  shall  conform  as  near  as 
may  be  to  the  practice  and  pleadings  in  other 
suits  at  law,  includes  the  mode  of  serving 
mesne  process  and  the  mode  of  executing 
final  process.  It  refers  to  the  manner  in 
which  an  attachment  writ  is  to  be  levied, 
and  also  to  the  manner  in  which  a  writ  of 
fl.  fa.  or  an  execution  is  to  be  levied.  Union 
Nat  Bank  v.  Byram,  22  N.  B.  842,  844,  181 
111.  92;  Wilson  v.  Trustees  of  Schools,  27  N. 
B.  ilOS,  1104,  188  111.  285.  And  in  Rev.  St 
c  45,  §  10,  providing  that  the  rules  of  plead- 
ing and  practice  in  other  actions  shall  apply 
to  actions  of  ejectment  so  far  as  they  are 
applicable,  and  except  as  is  otherwise  pro- 
vided, the  word  •'practice"  applies  to  and  In^ 
dudes  the  time  and  mode  of  issuing  and  re> 
turning  final  process  in  ejectment  suits. 
Wilson  V.  Trustees  of  Schools,  27  N.  B.  1103, 
1104,  138  111.  286. 

Fees. 

A  statute  requiring,  in  all  counties  of 
more  than  50,000  inhabitants,  the  sheriff  and 
certain  other  officers  to  exact,  in  all  civil  ac- 
tions, suits,  or  proceedings,  certain  fees  and 
charges  for  the  benefit  of  the  counties,  is  not 
in  conflict  with  the  provisions  of  the  Consti- 
tution that  *the  Legislative  Assembly  shall 
not  pass  special  or  local  laws  in  any  of  the 
following  enumerated  cases;  that  is  to  say 
•  ♦  •  regulating  the  practice  in  courts  of 
Justice."  The  act  can  in  no  sense  be  said  to 
regulate  the  practice  in  courts  of  Justice, 
within  this  rule.  It  prescribes  no  new  or 
other  or  different  form  of  procedure  or  man- 
ner of  conducting  suits  or  actions  in  the  class 


of  counties  named  than  In  the  other  counties 
of  the  state.  It  does  not  in  any  way  change 
or  affect  the  practice  or  procedure  in  any 
court  State  v.  Frazier,  59  Paa  5,  7,  86  Or. 
17& 

Holdlag  OTer  term  time. 

Rev.  St  1843,  §  325,  p.  733,  provides  that 
if,  at  the  expiration  of  the  time  fixed  by 
law  for  the  continuance  of  the  term  of  any 
court,  the  trial  of  a  cause  shall  be  progress- 
ing, said  court  may  continue  its  sitting  be- 
yond such  time,  and  require  the  attendance 
of  the  Jury  and  witnesses,  and  do,  transact, 
and  enforce  all  other  matters  which  shall  be 
necessary  for  the  determination  of  such 
cause;  and  in  such  case  the  term  of  said 
court  shall  not  be  deemed  to  be  ended  until 
the  cause  shall  have  been  fully  disposed  of 
by  said  court  Such  section  relates  to  prac- 
tice. Wright  y.  State,  5  Ind.  290,  294,  61 
Am.  Dec.  90. 

Jniisdiotloii* 

The  Jurisdiction  of  the  appellate  courts 
comes  within  the  meaning  of  the  word  "prac^ 
tice" ;  hence  an  act  to  amend  the  practice  of 
courts  of  record  may  confer  appellate  Juris- 
diction on  such  courts.  Fleischman  t. 
Walker,  91  IlL  818,  821. 

Mode  of  appeal. 

The  word  ••practice, '  as  used  in  Probate 
Court  Act,  §  8  (Laws  1887,  p.  81),  providing 
that  the  practice  in  the  probate  court  shall 
be  the  same  as  now  provided  or  may  be  here- 
after provided  for  the  probate  practice  In  the 
county  court.  Includes  the  mode  or  manner 
of  removing  cases  from  the  county  or  pro- 
bate court  to  the  appellate  court  by  appeal 
or  writ  of  error.  Lynn  v.  Lynn,  48  N.  B.  482, 
484,  160  111.  807. 

Pleadings*  notioea,  eto. 

Const  art  4,  f  25,  subd.  8,  forbids  the 
Legislature  to  pass  special  laws  regulating 
the  practice  of  courts  of  Justice.  Held,  that 
the  term  ••practice  in  courts  of  Justice"  in- 
cluded not  only  the  actual  trial  of  cases 
therein  and  the  forms  of  procedure  relative 
thereto,  but  also  Included  the  pleadings, 
summons,  affidavits,  notices,  writs,  orders, 
etc.,  and  therefore  a  special  statute  providing 
a  special  form  of  complaint  in  a  particular 
action  for  particular  relief  was  within  the 
prohibition  of  the  Constitution.  People  v. 
Central  Pac.  R.  Co.,  23  Pac.  303,  307,  83  Cal. 
898. 

The  term  '"practice,"  when  applied  to  le- 
gal proceedings^  ''relates  particularly  to  the 
time  and  manner  in  which  the  pleadings  and 
process  are  to  be  served  and  entered.  A 
declaration  or  complaint,  plea  or  answer,  and 
the  Judgment  thereon,  belong  to  the  class  of 
pleadings,  rather  than  that  of  practice."  Al- 
len V.  Smlllle  (N.  T.)  1  Abb.  Prac.  354,  856. 
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Under  a  proTision  of  the  Code  giving 
to  the  judges  power  to  prescribe  uniform 
rules  of  practice,  a  rule  that  no  adminis- 
trator should  be  discharged  on  final  settle- 
ment until  notice  of  the  application  shall 
have  been  given,  as  required  in  the  case  of 
original  notice  to  commence  a  civil  action, 
was  held  valid,  and  to  authorize  the  giving 
of  notice  by  publication.  Van  Aken  v.  Ool- 
dren,  45  N.  W.  873,  874,  80  Iowa,  254,  256. 

Stenosraplier. 

Const.  1870,  art  6.  f  29,  provides  that 
the  organization,  proceedings,  and  practice 
of  all  courts  of  the  same  class  or  grade,  bo 
far  as  regulated  by  law,  shall  be  uniform. 
''Proceedings  and  practice,"  as  there  used, 
must  be  construed  to  mean  the  form  In 
which  actions  are  brought  and  the  manner 
of  conducting  and  carrying  on  suits,  so  that 
Laws  1887,  p.  159,  authorizing  the  judges  of 
the  circuit  courts  to  appoint  official  stenog- 
raphers for  their  respective  courts,  is  not 
unconstitutional  as  conferring  on  judges  of 
the  circuit  courts  judicial  powers  not  granted 
to  other  courts  of  the  same  class  or  grade, 
since  the  taking  of  the  phonographic  notes 
is  no  part  of  the  proceedings  or  practice  of 
the  courts.  People  v.  Raymond,  57  N.  B. 
1066,  1069,  186  111.  407. 

PRAOTIOE  AS  APOTHEOABT. 

8t  55  Geo.  UI,  c.  194,  §  20,  relating  to 
penalties  on  one  who  has  actually  "practiced 
as  an  apothecary,"  cannot  be  construed  to 
apply  to  one  who  has  not  made  up  the  pre- 
scriptions of  physicians,  though  he  had  on 
many  occasions  administered  medicines  to 
various  patients.  Apothecaries'  Co.  y.  War- 
burton,  3  Barn.  &  Aid.  40. 

A  person  who  advises  patients,  and  com- 
pounds and  sells  the  medicines  recommended 
by  himself,  but  does  not  and  cannot  make 
up  physicians*  prescriptions,  is  liable  to  the 
penalties  of  St  53  Geo.  III»  c.  194,  |  20,  for 
"practicing  as  an  apothecary"  without  a  cer- 
tificate. Apothecaries'  Co.  t.  Allen,  4  Bam. 
&  Adol.  625. 

Administering  medicines  In  the  service 
of  another  person  as  an  apothecary's  assist- 
ant is  not  "practicing  as  an  apothecary," 
within  55  Geo.  Ill,  c.  194,  §  22,  though  the 
person  so  administering  the  medicines  has 
himself  paid  for  them.  Brown  v.  Robinson, 
1  Car.  &  P.  264. 

Practice   of   dentistry,   see   **Practlcing 
Dentistry." 

PRAOTIOE  OF  UkW. 

As  a  privilege  or  immunity,  see  "Priv- 
ileges and  Immunities." 

"Practice  of  law,"  as  the  term  is  gea- 
•rally  imderstood.  Is  the  doing  or  perform- 


ing services  In  a  court  of  justice,  in  any 
matter  depending  therein,  throughout  its  va- 
rious stages,  and  in  conformity  to  the  adopt- 
ed roles  of  procedure.  But  in  a  larger  sense 
it  includes  legal  advice  and  counsel,  as  the 
preparation  of  legal  instruments  and  con- 
tracts by  which  legal  rights  are  secured,  al- 
though such  matters  may  not  be  depending 
hi  a  court  Bley  t.  Sillier,  34  N.  HL  836,  837, 
7  Ind.  App.  629. 

"Practiced  law,**  as  used  In  Const  art 
84,  relating  to  the  ofiUce  of  district  judge,  and 
providing  that  a  person  In  order  to  be  elig- 
ible to  that  ofiElce  must  have  practiced  law 
in  the  state  for  two  years  next  preceding 
his  election,  means  the  practice  of  law  with 
legal  permission;  hence  one  who  had  prac- 
ticed law  without  the  necessary  qualifica- 
tions prescribed  by  law  would  not  be  en- 
titled to  hold  such  office.  State  ex  leL  Duf- 
fel y.  Marks,  80  La.  Ann.  97,  9& 

PRACTICE   OF  MEDICINE. 

See  "Allopathic  Practice.** 

"The  practice  of  medicine  may  be  said 
to  consist  in  three  things:  First,  In  judging 
the  nature,  character,  and  symptoms  of  the 
disease;  second,  in  determining  the  proper 
remedy  for  the  disease;  and,  third,  in  giving 
or  prescribing  the  application  of  the  remedy 
to  the  disease."  Underwood  y.  Scott,  23 
Pac.  942,  943,  43  Kan.  714. 

The  practice  of  medicine  includes  the 
application  of  the  knowledge  of  medicine^ 
of  disease,  and  of  the  loss  of  health.  Thua 
the  act  entitled  "To  regulate  the  practice  of 
medicine*'  is  sufficiently  broad  and  compre- 
hensive to  include  within  its  scope  the  en- 
tire range  of  practice  of  the  medical  pro- 
fession. People  V.  Blue  Mountain  Joe,  21  N. 
E.  923,  925,  129  111.  870. 

The  "practice  of  medicine^"  as  ordinarily 
or  popularly  understood,  has  relation  to  the 
art  of  preventing,  curing,  or  alleviating  dis- 
ease or  pain.  It  rests  largely  in  the  sciences 
of  anatomy,  physiology,  and  hygiene.  It  re- 
quires a  knowledge  of  disease,  its  origin,  its 
anatomical  and  physiological  features,  and 
its  causative  relations;  and,  further,  it  re- 
quires a  knowledge  of  drugs,  their  prepara- 
tion and  action.  Popularly,  it  consists  in  the 
discovery  of  the  cause  and  nature  of  disease, 
and  the  administration  of  remedies  or  the 
prescribing  of  treatment  therefor.  Prayer 
for  those  suffering  from  disease,  or  words  of 
encouragement,  or  the  teaching  that  disease 
will  disappear  and  physical  perfection  be  at- 
tained as  a  result  of  prayer,  or  that  human- 
ity will  be  brought  into  harmony  with  Gk>d 
by  right  thinking  and  the  fixed  determlnatioa 
to  look  on  the  bright  side  of  life,  does  not 
constitute  the  practice  of  medicine  in  the 
popular  sense.  The  term  "practice  of  medl- 
dne,"  as  naed  in  Qen.  Laws*  e.  165,  |  2^ 
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waking  it  nnlawful  for  any  persan  to  engage 
in  the  practice  of  medicine  without  register- 
ing his  authority,  should  be  construed  in  its 
popular  sense.  State  t.  Mylod,  40  Atl.  753, 
755,  20  R.  I.  632,  41  L.  R.  A.  42& 

The  words  ••practice  of  medicine,**  as 
used  in  Gen.  Laws  1883,  c.  125,  enacted  to 
regulate  the  practice  of  medicine,  etc.,  are 
used  in  the  broad  and  popular  sense  in  which 
they  are  generally  understood  and  applied, 
and  mean  the  practice  of  the  profession  in 
all  of  its  branches.  Stewart  t.  Raab,  56  N. 
W.  256,  55  Minn.  20. 

Pol.  Code,  §  1478,  declares:  ''For  the 
purposes  of  this  chapter,  the  words  •practice 
of  medicine'  shall  mean  to  suggest,  rec- 
onunend,  prescribe,  or  direct,  for  the  use  of 
any  person,  any  drug,  medicine,  appliances, 
appurtenances  or  other  agency,  whether  ma- 
terial or  not  material  to  the  cure,  relief  or 
palliation  of  any  ailment  or  disease  of  the 
mind  or  body,  or  for  the  cure  or  reUef  of 
any  wound,  fracture,  or  other  bodily  injury, 
or  any  deformity,  after  having  recejyed.  or 
with  the  Intent  to  receive  therefor,  either  di- 
rectly or  indirectly,  any  bonus,  gift  or  j»m- 
pensatioB*'-'  Blakxft  t.  State,  112  Qa^ 
S.  E.  861. 

Any  person  shall  be  regarded  as  prac- 
ticing medicine  or  surgery,  within  the  mean- 
ing of  the  article  relating  to  the  medical 
boards,  who  shall  prescribe  for  the  sIcIl  or 
those  in  need  of  medicine  or  surgical  aid, 
and  shall  chargf  ^y  rp^otiu^-^ixar^^Y  m^iif^j 
or  other  compensation  or  consideration,  di- 
rectly or  indirectly;  provided,  however,  that 
midwives  and  nurses  shall  not  be  regarded 
as  practicing  medicine  or  surgery.  Code  Oa« 
1895,  §  1490. 

The  term  **practlcing  medicine,"  within 
the  meaning  of  Rev.  St.  c.  91,  entitled  ''Medl^ 
cine  and  Surgery,"  applies  to  any  person  who 
treats,  operates  on,  or  prescribes  for  any 
physical  ailment  Matthel  v.  Wooley,  69 
111.  App.  654,  655. 

"Practicing  medicine"  is  defined  In  Act 
1891,  I  17,  regulating  the  practice  of  med- 
icine, etc.,  as  follows:  "Any  person  shall 
be  regarded  as  practicing  medicine  within 
the  meaning  of  this  act,  who  shall  operate 
or  profess  to  heal  or  prescribe  for,  or  other- 
wise treat  the  physical  or  mental  ailment  of 
another,  but  nothing  in  this  act  shall  be  con- 
strued to  prohibit  gratuitous  service  in  case 
of  an  emergency."  State  v.  Buswell,  58  N. 
W.  728,  729,  40  Neb.  95,  24  L.  R.  A.  68; 
O'Connor  v.  State,  64  N.  W.  719-721,  46  Neb. 
157. 

The  "practice  of  medicine"  is  defined  in 
Acts  1896,  c.  68,  as  suggesting,  recommend- 
ing, prescribing,  or  directing  for  the  use  of 
any  person  any  drug,  medicine,  appliance,  or 
ag«)ncy,  material  or  immaterial,  for  the  cure 
•f  any  ills  or  diseases  of  the  mind  or  body,, 
and  does  not  apply  to  an  osteopath,  treating 


diseases  by  manipulation  of  the  limbs,  mus- 
cles, and  bones.  Hayden  v.  State,  33  South. 
653,  81  Miss.  291,  95  Am.  St  Rep.  471. 

Any  person  shall  be  regarded  as  prac- 
ticing medldne,  within  the  meaning  of  the 
title  relating  to  physicians  and  surgeons,  who 
shall  treat,  operate  upon,  or  prescribe  for 
any  physical  ailment  of  another  for  a  fee, 
or  who  shall  hold  himself  out,  by  means  of  ' 
signs,  cards,  advertisements,  or  otherwise,     j 
as  a  physician  or  surgeon.     Rey,_St^Utah'  / 
1898,  S  1735. 

Any  person  shall  be  regarded  as  prac- 
ticing medicine^  within  the  meaning  of  the 
board  of  health  act,  who  shall  operate  on, 
profess  to  heal,  or  prescribe  for  or  other- 
wise treat  any  physical  or  mental  ailment 
of  another.  But  nothing  in  the  act  shall  be 
construed  to  prohibit  gratuitous  services  in 
case  of  emergency,  and  the  act  shall  not  ap- 
ply to  commissioned  surgeons  In  the  United 
States  army  or  navy,  nor  to  nurses  in  their 
legitimate  occupations,  nor  to  the  adminis- 
tration of  ordinary  household  remedies.  Cob- 
bey's  Ann.  St  Neb.  1903,  §  9431. 

The  phrase  "person  practicing  medi- 
cine," and  the  words  **doctor"  and  "physi- 
cian," in  an  act  making  it  criminal  to  prac- 
tice medicine  without  a  certificate,  but  pro- 
viding that  the  act  shall  not  apply  to  any 
doctors  or  physicians  now  practicing  medi- 
cine in  Alabama  who  are  graduates  of  a  re- 
spectable medical  college,  or  to  any  person 
who  has  practiced  medicine  in  the  state  for 
the  last  10  years,  refer  to  one  of  the  same 
class  of  persons,  and  are  used  interchange- 
ably. Bouvier  defines  "physician"  to  be  a 
person  who  has  received  the  degree  of  doctor 
of  medicine  from  an  incorporated  Institution; 
one  lawfully  engaged  in  the  practice  of 
medicine.  The  word  in  its  popular  sense 
means  one  who  professes  or  practices  medi- 
cine for  the  healing  art;  a  doctor.  Harrison 
V.  State,  15  South.  563,  564,  102  Ala!  170  (cit- 
ing Worcester,  Diet). 

Ohrlstian  Sdenoe. 

The  practice  of  what  Is  known  as 
"Christian  Science,"  by  an  unauthorhsed  per- 
son, is  in  violation  of  the  act  defining  the 
practice  of  medicine.  State  v.  Buswell,  58 
N.  W.  728,  729,  40  Neb.  158,  24  L.  R.  A.  68. 

Dentiat. 

•'Practitioner  of  medicine,"  as  used  in 
Mo.  Rev.  St  1889,  |  6062,  providing  that  no 
person  exercising  the  function  of  a  "prac- 
titioner of  medicine'*  shall  be  compelled  to 
serve  on  any  Jury,  should  be  construed  to 
Include  a  dentist  State  ex  rel.  Flickinger 
V.  Fisher  (Mo.)  21  S.  W.  446,  447;  Id.,  24  S. 
W.  167,  169,  119  Mo.  344,  22  U  R.  A.  799. 

Holdins  out  as  physioiaa. 

A  "practitioner  of  medicine  and  surgery" 
is  a  physician  and  surgeon  who  habitually 
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holds  himself  out  for  the  practice  of  the 
profession.  Hart  v.  Folsom,  47  Atl.  603,  004, 
70  N.  H.  218  (citing  State  y.  Bryan,  98  N.  C. 
644,  4  8.  E.  522). 

"Practice  of  medidne,**  as  used  in  Act 
1876,  relating  to  the  practice  of  medicine, 
and  Imposing  a  penalty  on  any  person  who 
engages  in  the  practice  of  medicine  without 
complying  with  the  requirements  of  this  act, 
includes  any  acts  by  which  a  person  holds 
himself  out  to  the  community  in  which  he 
lives  as  a  physician.  Any  one  act  in  ylola- 
tion  of  the  proyislons  of  the  statute  above  re- 
ferred to  Is  sufficient  to  constitute  the  offense 
provided  for.  Antle  v.  State,  6  Tez.  App. 
202,  206. 

The  term  ''practicing  medicine,"  In  a 
statute  prohibiting  practicing  medicine  with- 
out first  obtaining  a  certificate  of  qualifica- 
tion, etc.,  does  not  characterize  one  who  does 
not  solicit  business,  who  does  not  hold  him- 
self out  as  a  physician,  and  who  does  not 
pretend  to  be  a  physician^  but  simply  advises 
or  gives  medicine  to  a  sick  person  merely 
as  a  neighbor  and  friend,  and  mak^s  no 
charge,  and  does  not  expect  any  compensa- 
tion for  his  services.  Nelson  t.  State,  12 
South.  421,  422,  07  Ala.  70. 

Kagnetio  heallns* 

Where  a  person  held  himself  out  as  a 
magnetic  healer,  and  in  diagnosing  the  case 
decided  that  it  was  rheumatism,  and  pre- 
scribed medicine  therefor,  he  was  "practicing 
medicine"  within  the  provisions  of  the  stat- 
ute prohibiting  .a  person  from  practicing 
medicine  without  a  license.  Parks  v.  State, 
64  N.  E.  862,  864,  159  Ind.  211,  60  L.  B.  A« 
100. 

Kaasase  and  osteopatliy. 

In  reference  to  the  statute  passed  regu- 
lating the  practice  of  medicine  and  surgery, 
and  prescribing  the  qualifications  of  those 
^ho  might  engage  therein  within  the  state, 
the  court,  in  Smith  v.  Lane  (N.  Y.)  24  Hun, 
632,  said:  "The  practice  of  medicine  is  a 
pursuit  very  generally  known  and  nnder^ 
stood;  and  so  also  that  of  surgery.  The 
former  includes  the  application  and  use  of 
medicine  and  drugs  for  the  purpose  of  cur- 
ing, mitigating,  or  alleviating  bodily  diseases, 
while  the  functions  of  the  latter  are  limited 
to  manual  operations^  usually  performed  by 
surgical  instruments  or  appliances."  It  was 
there  held  that  a  masseur  was  not  engaged 
in  the  practice  of  medicine.  The  practice  of 
osteopathy  is  neither  the  practice  of  medi- 
cine nor  the  practice  of  surgery.  Nelson  y. 
State  Board  of  Health,  57  S.  W.  601,  504, 108 
Ey.  769,  50  L.  B.  A.  383. 

"Practitioners  of  medicine*'  are  not  sim- 
ply those  who  prescribe  drugs  or  other  medic- 
inal substances  aa  remedial  agencies,  but 


the  term  is  broad  enough  to  Include,  and 
does  include,  all  persons  who  diagnose  dis- 
ease, and  prescribe  and  apply  any  therapeu- 
tic agent  for  its  use;  and  thus  one  practi- 
cing osteopathy,  a  system  of  healing  by  ma- 
nipulation of  limbs  and  body,  practices  medi- 
cine. Bragg  V.  State,  32  South.  767,  768,  134 
Ala.  165»  68  L.  B  A.  925. 

Afl  practice  for  oompensation. 

The  term  "practice  medicine,"  as  used  in 
Qen.  Laws,  c.  165,  making  it  unlawful  for 
any  person  to  practice  medicine  who  has 
not  exhibited  and  registered  in  the  city  or 
town  clerk's  office  of  the  city  or  town  in 
which  he  resides  authority  for  so  practicing, 
and  limiting  the  fine  to  the  practice  of  medi- 
cine for  reward  or  compensation  to  one  who 
has  not  exhibited  and  registered  his  authority 
for  so  practicing,  limits  the  practice  of  medi- 
cine for  reward  or  compensation,  and  there- 
fore the  act  is  not  violated  where  a  medical 
practitioner  receives  no  compensation  for  his 
services.  State  y.  Plrlot,  20  B.  I.  273,  38  Atl. 
656. 

''Practicing  medidne,"  within  the  mean- 
ing of  a  statute  prohibiting  practicing  medi- 
cine without  a  license.  Imports  a  practicing 
of  medicine  for  a  compensation.  State  y. 
Hale,  16  Mo.  606,  607. 

Afl  praotloe  as  a  physioiaau 

"Practicing  medicine,"  as  used  in  speak- 
ing of  another  person  as  practicing  medidne, 
is  equivalent  to  saying  that  he  is  practldng 
as  a  physician,  and  hence  the  use  of  the 
former  words  in  an  Indictment  is  equivalent 
to  the  latter  phrase.  Whltlock  v.  Ck>mmon- 
wealth,  16  S.  E.  893,  894,  89  Ya.  337. 

Snrserj. 

"Practice  of  medicine,"  as  used  in  Comp. 
St  art  1,  c.  55,  requiring  those  engaged  in 
the  practice  of  medidne  to  obtain  a  license, 
Includes  those  who  practice  surgery  and  ob- 
stetrics, as  well  as  an  ordinary  physldan. 
LitUe  v.  State,  84  N.  W.  248,  249,  60  Neb.  749, 
61  L.  B.  A.  717. 

One  "practicing  medicine*'  practices  the 
art  of  preventing,  curing,  or  alleviating  dis- 
eases. Therapy  is  the  treatment  of  disease, 
and  surgery  is  therapy  of  a  distinctively  op- 
erative kind.  A  certificate  to  practice  medi- 
dne under  Laws  1883,  c.  125,  authorizes  the 
holder  to  practice  the  profession  in  all  of 
its  branches.  Stewart  v.  Baab,  66  Minn.  20^ 
56  N.  W.  256. 

Vender  of  dmcs  or  ozysenov* 

The  term  "practicing  medicine,**  as  de-  \ 
fined  in  the  laws  of  Illinois  (Act  1899)  regu-    \ 
lating  the  practice  of  medicine,  does  not  in- 
clude one  who  recommends  and  sells  the 
Oxygenor.    People  y.  Lehr,  93  111.  App.  605, 
509. 
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'  An  Itinerant  vender,  professing  to  treat 
and  cure  diseases  or  deformity  by  means  of 
drags,  manipulation,  or  ottier  expedient,  can- 
not be  regarded  as  a  practitioner  of  medicine 
in  tlie  sense  of  being  a  person  who,  by  ap- 
pending the  letters  M.  D.  or  M.  B.  to  his 
name,  assumes  that  character,  yet  by  under- 
taking to  treat  diseases  he  is  within  the 
scope  and  purpose  of  the  act  to  prevent  the 
practice  of  medicine  by  unauthorized  persons. 
State  ex  rel.  Wynne  r.  Lee,  81  South.  14,  10, 
106.  La.  400. 

PBAOTIOB  OF  PHABMAOT. 

By  Laws  1898,  p.  1552,  regulating  the 
practice  of  pharmacy,  the  phrase  ''practice  of 
pharmacy"  means  the  compounding  of  pre- 
scriptions or  of  any  United  States  pharma- 
copoelal  preparation,  or  of  any  drug  or  poison 
to  be  used  as  medicines,  or  the  retailing  of 
any  drug  or  poison,  save  as  provided  in  the 
statute.  SuftoQ:  County  v.  Shaw,  47  N  T. 
Supp.  849^  850,  21  App.  Div.  14fi. 

VnACTlOE  OF  BUBGEBT. 

Ir  reference  to  the  statute  passed  regu- 
lating the  practice  of  medicine  and  surgery, 
and  prescribing  the  qualifications  of  those 
who  might  engage  therein  within  the  state, 
the  court,  in  Smith  v.  Lane  (N.  Y.)  24  Hun, 
682,  said:  'TThe  practice  of  medicine  is  a 
pursuit  very  generally  known  and  understood; 
and  so  also  that  of  surgery.  The  former  in- 
cludes the  application  and  use  of  medicine 
and  drugs  for  the  purpose  of  curing,  miti- 
gating, or  alleviating  bodily  diseases,  while 
the  functions  of  the  latter  are  limited  to 
manual  operations,  usually  performed  by  sur- 
gical instruments  or  appliances.*'  It  was  there 
held  that  a  masseur  was  engaged  in  the 
practice  of  surgery.  The  practice  of  oste- 
opathy Is  neither  the  practice  of  medicine  nor 
the  practice  of  surgery.  Nelson  v.  State 
Board  of  Health,  57  S.  W.  601,  604,  108  Ky. 
769,  60  L.  R.  A.  888. 

FBAOTIOES. 

"Practices,"  as  used  in  St  1863,  p.  640, 
authorizing  cities  to  prohibit  and  suppress, 
or  exclude  from  certain  limits,  or  regulate, 
"all  occupations,  houses,  places,  pastimes, 
amusements,  exhibitions,  and  "practices' 
which  are  against  good  morals,  contrary  to 
public  order  and  decency,  or  dangerous  to  the 
public  safety,"  includes  a  single  utterance  of 
profane  language,  words,  or  epithets  in  the 
hearing  of  two  or  more  persons,  as  well  as 
frequent  utterances  of  such  words.  Bz  parte 
Delaney,  48  Gal.  478,  480. 

PRAOTIOINO  ATTORNET. 

A  retired  lawyer,  who  tries  a  single  case 
for  a  neighbor  gratuitously  is  not  a  "pra^ 


tlclng  lawyer,"  so  as  to  be  liable  to  the  pen- 
alty under  a  Mississippi  statute  for  practl-     ' 
dng  without  having  paid  the  privilege  li- 
cense tax.    McCargo  v.  State  (Miss.)  1  South. 
161. 

"Practicing  attorney,"  as  used  in  Code, 
§  4005,  exempting  all  practicing  attorneys 
from  Jury  service,  is  to  be  construed  as  mean- 
ing "a  party  who  follows  the  business  of  the 
profession  of  the  law  as  his  avocation  or 
calling."  It  does  not  include  a  real  estate 
broker,  though  he  is  licensed  to  practice  law. 
Wheatley  v.  State,  79  Tenn.  (11  Lea)  262, 263. 

PRAOTIOINO  DENTISTRT. 

A  dental  student  who  performed  dental 
work  without  a  certificate  from  the  board  of 
dental  examiners,  and  received  pay  therefor, 
is  "practicing  dentistry."  within  Sand,  ft  H. 
Dig.  §  4978,  providing  a  penalty  for  practicing 
dentistry  without  a  certificate  from  the  board  \ 
of  dental  examiners,  except  when  no  charge 
is  made  therefor,  though  he  did  the  work  un- 
der the  direction  of  a  licensed  dentist  State 
T.  Reed,  58  S.  W.  40,  68  Ark.  881. 

Bvery  person  shall  be  understood  as 
"practicing  dentistry,"  within  the  meaning  of 
the  act  regulating  the  practice  of  dentistry, 
who  shall,  for  fee,  salary,  or  other  reward, 
either  to  himself  or  another  person,  operate 
upon  human  teeth,  furnish  artificial  substi- 
tutes, or  perform  those  acts,  as  assistant  or 
principal,  usually  understood  as  and  called 
"dental  operations";  provided,  that  bona  fide 
students  of  dentistey,  under  the  immediate 
supervision  of  a  preceptor  who  is  in  lawful 
practice,  may  assist  him  in  operations  during 
the  usual  term  of  pupilage,  not  to  exceed  2% 
years  from  the  date  of  commencement  P. 
&  L.  Dig.  Laws  Pa.  1894^  vol.  1,  col.  2977,  f  60. 

All  persons  shall  be  said  to  be  "practicing 
dentistry,"  within  the  meaning  of  the  chapter 
regulattug  the  practice  of  dentistry,  who 
shall,  for  a  fee  or  salary,  or  other  reward 
paid,  either  to  himself  or  to  another  person, 
for  operations  or  parts  of  operations  of  any 
kind,  treat  diseases  or  lesions  of  the  human 
teeth  or  Jaws,  or  correct  malpositions  thereof; 
but  nothing  in  this  chapter  contained  shall 
be  taken  to  apply  to  bona  fide  students  of 
dentistry,  or  one  In  pursuit  of  clinical  advan- 
tages, under  the  direct  supervision  of  a  pre- 
ceptor or  licensed  dentist  in  this  state,  during 
the  period  of  their  enrollment  in  a  dental  col- 
lege and  attendance  upon  a  regular  uninter- 
rupted course  in  such  a  college,  nor  to  phy- 
sicians in  the  regular  discharge  of  their  du- 
ties. Ballinger's  Ann.  Codes  &  St  Wash. 
1897,  i  8032. 

PRAOTFTIOIfER  OF  BffEDIOINB. 

See  "Practice  of  MedldnA,** 
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PR>EDIUM  DOMINANS. 

The  term  *'prfedluni  domiDans"  was  used 
in  the  dvll  law  in  reference  to  seryices  wliich 
correspond  to  our  easements,  to  designate  the 
dominant  or  ruling  estate,  or  the  estate  enti- 
tled to  a  servitnde  over  another  eeitate.  Mor- 
gan ▼.  Haaon,  20  Ohio,  401*  409^  66  Am.  Dec. 
464. 


PR^DIUM  SERVIENS. 

The  words  '^pnedium  tuarrieia/'  in  the 
civil  law,  in  reference  to  services  which  cor- 
respond to  our  easements,  were  used  to  desig- 
nate what  was  known  in  our  law  as  the  s^v- 
ient  estate.  Morgan  y.  Mason,  20  Ohio,  401, 
400,  66  Am.  Dec.  464. 


PRAIRIE. 

The  word  ""prairie,**  as  defined  bj  Web- 
ster, means  an  extensive  tract  of  land  desti- 
tute of  trees,  covered  with  coarse  grass,  and 
usually  characterized  by  a  deep,  fertile  soil; 
a  meadow  or  tract  of  grass  land,  especially 
a  so-called  ""natural  meadow.''  The  fact  that 
the  land  was  inclosed  and  a  few  furrows 
plowed  around  it  cannot  be  said,  as  a  matter 
of  law,  to  deprive  it  of  its  character  as  prai- 
rie; but  where  the  owner  has  made  a  bene- 
ficial use  of  it,  the  court  ought  not  to  charge 
as  a  matter  of  law  that  it  is  a  ""prairie," 
within  the  statute  relating  to  fires  from  rail- 
roads. Interstate  Qalloway  Cattle  Co.  v. 
Kline,  82  Pac  628,  629,  61  Kan.  23. 

OvltlTated  field. 

""Prairie  or  timber  land,"  as  used  in  Rev. 
St  §  4231,  providing  that  if  any  person  will- 
fully, or  without  using  proper  caution,  shall 
set  fire  to  or  cause  to  be  burnt  any  prairie 
or  timber  land  by  which  the  property  of  an- 
other is  injured  or  destroyed,  he  shall  be  fin- 
ed, etc.,  does  not  include  a  cultivated  field. 
The  word  "prairie"  is  used  to  describe  the 
plains  of  our  state,  which  are  without  trees, 
before  they  are  brought  into  cultivation,  and 
the  words  '"timber  land"  the  forests  to  be 
found  here.  A  farm  or  cultivated  field  is 
never  indicated  by  eiihet  term.  Brunell  v. 
Hopkins,  42  Iowa,  429,  431. 

Woodland. 

"'Prairie  land"  is  not  synonymous  with 
and  does  not  mean  one  and  the  same  thing 
with  "woodland."  Buxton  v.  St  Louis  &  I. 
M.  B.  Co.,  68  Mo.  66,  6a 

"•Prairie  land,"  as  used  in  Wag.  St  310- 
11,  Railroad  Corporation  Law,  §  43,  requiring 
all  railroads  to  erect  and  maintain  fences  on 
the  sides  of  the  road  where  it  passes  over  land 
or  adjoining  uninclosed  "prairie  land,"  can- 
not be  construed  to  include  the  timber  lands, 
or  land  from  which  the  timber  has  been 


cut  but  which  is  not  cultivated.   Tiatlcs  v.  8t 
Louis  ft  L  M.  B.  Co.,  68  Mo.  46,  48. 

PREACHER. 

The  term  preachers  In  1704  In  Bngland 
meant  dissenters  from  the  established  church, 
who  considered  themselves  rather  as  persona 
whose  mission  was  to  preach  the  Qospel  thaa 
to  minister  the  ordinanoe»  and  lead  the  devo- 
tion of  the  people,  and  who  are  described  in 
the  acts  of  toleration  as  "preachers  and 
teachers."  Attomcu  General  t.  Shores  U  Sim. 
602,636. 


PREAMBLE. 

A  preamble  of  a  statute  is  a  clause  In- 
troductory to  and  explanatory  of  the  reasons 
of  passing  the  act  Townsend  v.  State,  47  N. 
BL  19,  23, 147  Ind.  624^  37  L.  B.  A.  294^  62  Am. 
St  Rep.  477. 

A  preamble  is  said  to  be  the  key  of  the 
statute,  to  open  the  minds  of  the  makers  as  to 
the  mischiefs  which  are  to  be  remedied  and 
the  objects  which  are  to  be  accomplished  by 
the  provisions  of  the  statute.  Fenner  v.  Lu- 
zerne County,  81  AtL  862,  167  Pa.  682. 

The  recitals  in  the  preamble  to  a  resolu- 
tion are  no  part  of  the  resolution.  A  pream- 
ble may  be  looked  to  for  aid  in  interpreting 
an  ambiguity  in  the  resolution,  but,  if  the 
terms  of  the  resolution  are  clear,  a  preamble 
cannot  be  allowed  to  cast  a  doubt  upon  the 
meaning.  Coverdale  v.  Bdwards,  68  N.  B. 
486,  498,  166  Ind.  374. 

The  preamble  of  a  statute  is  no  more  tlian 
a  recital  of  some  inconvenience  which  does 
not  exclude  any  other,  for  which  a  remedy  is 
given  by  the  enacting  part  and  the  generality 
of  the  words  of  an  enacting  clause  must  not 
be  restrained  by  the  preamble.  Lloyd  v.  Url- 
son,  2  N.  J.  Law  (1  Penning.)  212,  224. 

While  the  iw^amble  of  a  statute  is  not 
strictly  a  part  thereof,  it  may,  when  the  stat- 
ute is  in  itself  ambiguous  and  difficult  of  in- 
terpretation, be  resorted  to,  but  not  to  create 
a  doubt  or  uncertainty  which  otherwise  does 
not  exist  James  y.  Du  Bois,  16  N.  J.  Law 
(1  Har.)  286,  284. 


PRECARIOUS. 

The  circumstances  of  an  executor  are 
"precarious"  only  when  his  conduct  and  char- 
acter present  such  evidence  of  improvidence 
or  recklessness  in  the  management  of  the 
trust  estate,  or  of  his  own,  as,  in  the  opinion 
of  prudent  and  discreet  men,  endangers  its 
security.  Webster  illustrates  the  meaning  of 
"precarious"  by  a  quotation  from  Rogers,  who 
says,  ""Temporal  prosperity  is  precarious." 
Shields  y.  Shields  (N.  Y.)  60  Barb.  66»  61. 


PItESCARIOUS  POSSESSION         6493 


PREC£D1NQ 


PBEOARIOUS  POSSESUOH. 

That  possession  is  called  "precarious" 
which  one  enjoys  by  the  leave  of  another  and 
daring  his  pleasure.  The  title  wlilch  «i- 
dndes  the  ownership,  such  as  a  lease,  Is 
also  called  ^'precarioua."  GIt.  CMa  La.  lOOQ, 
art  8566,  aubd.  20w 


PRECATORY  TRUST. 

The  meaning  of  the  word  ''precatory,'* 
according  to  its  ordinary  use,  does  not  em- 
brace a  command.  It  means  beseeching,  sup- 
pliant, prayerful  It  comes  from  the  Latin 
word  ••precare,"  to  pray,  and  the  suffix  "ory," 
meaning  containing.  Bohon  t.  Barrett's 
Ex'r,  2  Ky.  Law  Rep.  871,  874,  79  Ky.  878. 

A  *^recatory  trust^  arises  oift  of  words 
of  entreaty,  wish,  expectation,  request,  or 
recommendation,  frequently  employed  In 
wills,  and  a  trust  has  been  created  by  such 
words  as  "hope,"  "wish,"  "request,"  etc.,  if 
they  be  not  so  modified  by  the  context  as  to 
amount  to  no  more  than  mere  suggestions,  to 
be  acted  upon  or  not,  according  to  the  ca- 
price of  the  Interested  devisee,  or  negatived 
by  other  expressions  indicating  a  contrary 
intention,  and  provided  the  subject  and  object 
be  sufficiently  certain.  Hunt  y.  Hunt,  50  Pac 
578,  579,  18  Wash.  14.  See,  also,  Bohon  y. 
Barrett's  Ex'r,  2  Ky.  Law  Rep.  871,  874,  79 
Ky.  87a 

Words  of  recommendation  or  of  confi- 
dence, entreaty,  hope,  or  desire  have  been 
held  sufficient  under  some  circumstances  to 
create  a  trust,  but,  speaking  generally,  this 
is  because  in  such  cases  such  a  construction 
is  supposed  to  carry  out  the  intention  of  the 
testator.  Aldrlch  y.  Aldrich,  51  N.  SL  449, 
450,  172  Mass.  lOL 

PRECATORY  WORDS. 

"Precatory  words,"  as  defined  by  Bou- 
vier,  are  expressions  in  a  will  praying  or  re- 
questing that  a  thing  shall  be  done.  The 
words  in  a  will,  "in  maintenance  and  support 
of  my  said  wife  and  infant  diild,"  are  incap- 
able of  being  considered  as  words  of  prayer 
or  request,  and  they  must  be  considered  as  a 
limitation  of  the  bequest;  as  a  declaration  of 
a  purpose  for  which  the  bequest  was  made, 
and  its  extent  Pratt  y.  miler,  87  N.  W.  263, 
265,  23  Neb.  496. 

Words  of  recommendation  and  others 
words  precatory  in  their  nature  in  a  will 
imply  a  discretion,  as  contradistinguished 
from  peremptory  orders,  and  therefore  ought 
to  be  so  construed,  unless  a  different  sense 
is  irresistibly  forced  upon  them  by  the  con- 
text. Pratt  V.  Trustees  of  Sheppard  ft  Enoch 
Pratt  Hospital,  42  Atl.  51,  57,  88  Md.  610 
(citing  Williams  v.  Worthington,  49  Bid.  572, 
585,  83  Am.  R^.  286). 


PRECAUTION. 

Bee  "Ordinary  Precautions";  "Reasona- 
ble Precaution";  "Suitable  Precau- 
tiona." 


PRECEDENT. 

Where  a  certain  point  of  law  la  not 
brought  to  the  view  of  the  court  in  determin- 
ing a  cause,  the  decision  is  not  a  precedent, 
calling  fOr  the  same  decision  in  a  similar  case 
in  which  the  point  is  brought  before  the  court 
The  Edward,  14  U.  &  (1  Wheat)  261,  276»  4 
L.Ed.86. 


PBEOEBEHT  OONBITIOIf. 

See  "Condition  Precedent** 

PBEOEBENT  SUB  SILENTZO* 

"It  is  not  only  from  decided  cases  where 
the  point  has  been  raised  upon  argument,  but 
also  from  the  long-continued  practice  of  the 
courts,  without  objection  made,  that  we  col- 
lect rules  of  law."  Per  Lord  Bllenborough, 
C.  J.    Calton  v.  Bragg,  15  .East,  223,  226. 

"Though  the  practice  of  the  coiurts,  or 
forms  of  pleadings  which  pass  sub  silentio, 
do  not  make  a  law,  yet  a  constant  practice 
of  permitting  acts  of  assembly  or  laws  to  be 
read  out  of  printed  books,  without  opposi- 
tion, is  a  great  evidence  of  the  law."  Thomp- 
son y.  Musser  (Pa.)  1  DalL  458,  464^  1  U 
Ed.  222. 


PRECEDING. 

The  word  "preceding,**  as  used  tn  the 
Jury  law  of  1876,  §  26,  making  it  cause  for 
challenge  that  a  petit  Juror  had  served  for 
one  week  in  the  district  court  within  six 
months  preceding,  has  reference  to  a  term 
prior  to  and  other  than  the  one  then  being 
held.  Garcia  y.  State,  6  Tex.  App.  337,  340 
(citing  Welsh  y.  State,  8  Tex.  App.  413);  Tut- 
tle  y.  State,  6  Tex.  App.  556,  559;  Myers  v. 
States  7  Tex.  App.  640,  652. 

Act  March  12,  1896,  defines  a  "public 
stockyard"  as  a  stockyard  which  for  the  pre- 
ceding 12  months  shall  have  had  an  average 
daily  receipt  of  a  certain  number  of  live 
stock.  The  word  "preceding"  does  not  mean 
anterior  to  the  passage  of  the  act,  but  that  a 
stockyard  to  come  under  the  law  must  tiave 
maintained  for  a  period  of  12  months  a  stat- 
ed volume  of  business.  The  act  is  general 
in  its  terms,  and  the  classification  is  not 
strained  or  unnatural.  It  is  uniform  in  its 
operation  on  all  yards  coming  within  the 
designated  class.  Getting  v.  Kansas  dtj 
Stockyarda  Ck>.  (U.  S.)  79  Fed.  679,  68L 
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The  term  "preceding  census,"  In  Const. 
1876,  art  8,  |  16,  providing  that  the  sheriff 
in  each  county,  in  addition  to  his  other  du- 
ties, shall  be  the  collector  of  taxes  therefor, 
hut  in  counties  having  1,000  inhabitants,  to 
be  determined  by  the  last  preceding  cen- 
sus of  the  United  States,  a  collector  shall  be 
elected,  to  hold  ofQce  for  two  years  and  until 
his  successor  shall  be  elected,  does  not  apply 
to  a  county  from  which  certain  territory  has 
been  detached  since  the  last  census,  as  it 
cannot  be  said  that  there  has  ever  been  a 
"preceding  census"  for  such  county.  Nelson 
V.  Edwards,  55  Tex.  889,  89S. 

As  next  lief  ore* 

Although  the  word  "preceding^  means, 
generally,  next  before,  yet  a  different  sig- 
nification will  be  given  to  it  if  required  by 
the  context  and  the  facts  of  the  case.  Simp- 
son V.  Robert,  35  Ga.  180. 

The  words  "preceding  paragraph,**  as 
used  in  Tariff  Act  Oct  1,  1890,  par.  104,  pro- 
viding that  no  article  manufactured  from 
glass  described  in  the  preceding  paragraph 
shall  pay  less  than  a  certain  rate  of  duty,  do 
not  refer  exclusively  to  paragraph  103,  but 
also  apply  to  paragraph  104.  In  re  Salomon 
(U.  8.)  65  Fed.  285,  286. 

By  statute  in  many  states  it  Is  provided 
that  the  word  "preceding,"  when  used  by 
way  of  reference  to  any  section  of  a  statute, 
or  title  of  a  code  shall  mean  the  section  next 
preceding  that  in  which  the  reference  is 
made,  unless  some  other  section  is  express- 
ly designated,  or  unless  the  context  requires 
a  different  construction.  See  Rev.  St  Tex. 
1895,  art  3270;  Pub.  St  N.  H.  1901,  p.  63, 
c  2,  I  13;  Horner's  Rev.  St  Ind.  1901,  |  240, 
subd.  6;  Pen.  Code  Ga.  1895,  §  2;  Ky.  St 
1903,  §  462;  Rev.  St  Me.  1883,  p.  59,  c.  1,  | 
6,  subd.  15;  Rev.  St  Wyo.  1899,  §  2724; 
Code  N.  C.  1883,  §  3765,  subd.  7;  Rev.  St 
Wis.  1898,  f  4971;  Code  W.  Ya.  1899,  p. 
133.  c  13,  I  17;  Pub.  St  R.  I.  1882.  p.  78, 
c.  24,  I  20;  Bev.  Laws  Mass.  1902,  p.  89,  c.  9, 
I  5,  subd.  18;  Gen.  St  Minn.  1894,  |  255, 
subd.  12;  Rev.  St  Mo.  1899,  |  4156;  Y.  8. 
1894,  15;  Code  Ya.  1887,  §  5;  Gen.  St  Conn. 
1902,  §  1;  Civ.  Code  Ala.  1896,  §  6;  Comp. 
Laws  Mich.  1897,  §  50,  subd.  13;  Laws  N.  Y. 
1892,  c.  677,  I  10;  Pen.  Code  Tex.  1895,  art 
29;  Wilkinson  y.  State.  10  Ind.  87%  873. 

PRECEPT. 

The  word  '^precepts,**  as  used  In  St 
1783,  c.  43,  providing  that  every  coroner  with- 
in the  county  for  which  he  is  appointed  shall 
serve  all  writs  and  precepts  when  the  sher- 
iff shall  be  a  party,  includes  warrants  and 
processes  in  criminal  cases,  the  word  "pre- 
cepts" being  synonymous  with  the  word  "pro- 
cesses." Adams  v.  Yose^  67  Mass.  (1  Gray) 
51,  6& 


PRECINCT. 

See  "Magisterial  Preclnctf;  "Voting  Pre- 
cinct" 

A  precinct;  or  parish,  Is  a  corporation  es- 
tablished solely  for  the  purpose  of  main- 
taining public  worship.  Milford  v.  Godfrey^ 
18  Mass.  (1  Pick.)  91,  97. 

The  term  'precinct"  in  its  general  senses 
indicates  any  district  marked  out  and  de- 
fined. Union  Pac.  Ry.  Co.  v.  Byan,  5  Sup. 
Ct  601,  604, 118  U.  S.  516»  28  L.  Ed.  1098. 

The  word  ••precinct,"  in  Const  art  4^ 
I  4,  in  reference  to  the  organiasation  of  aa- 
sembly  districts  consisting  of  contiguous 
territory  and  bounded  by  county,  precinct; 
town,  or  ward  lines,  has  reference  only  to 
certain  districts  having  similar  functions  to 
those  of  towns,  as  in  Brant  county,  and  per- 
haps other  places  in  territorial  times,  and 
which  passed  away  upon  the  formation  of 
the  first  legislative  districts  and  after  the  ad- 
mission of  the  state,  and  the  term  is  no  lon- 
ger used,  except  perhaps,  occasionally  in- 
terchangeably with  "election  districts."  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Town  of  Oconto,  6 
N.  W.  607,  609,  50  Wis.  189,  36  Am.  Rep.  840. 

"Precinct''  as  used  in  Rev.  St  1889,  I 
7261,  providing  for  the  punishment  of  a  per- 
son voting  in  more  than  one  election  precinct 
can  mean  nothing  more  or  less  than  the  place 
of  voting.  State  v.  Anslinger,  71  &  W. 
1041,  1044,  171  Mo.  000. 

Oity,  town,  or  Tillage. 

Cr.  Code,  §§  181,  182,  provide  for  the 
punishment  of  a  person  who  shall  vote  in 
any  precinct  or  in  any  ward  of  a  city  in 
which  he  has  not  actually  resided  10  days, 
etc  Yillage  elections  are  not  specially  men- 
tioned in  the  section.  The  words  "village** 
and  "precincts"  are  unlike  in  their  meaning. 
A  village  is  a  municipal  corporation,  created 
for  the  purpose  of  local  govemment  and 
may  sue  and  be  sued;  while  a  precinct  is  a 
political  subdivision  of  a  county,  possessing 
no  corporate  powers.  We  conclude,  there- 
fore, that  the  word  ••precinct"  as  used  in  the 
section  does  not  include  a  village,  and  ille- 
gally voting  at  a  village  election  is  not  pun- 
ishable under  the  provisions  thereof.  State 
V.  Chichester,  47  N.  W.  934,  81  Neb.  825,  11 
L.  R.  A.  104. 

A  •precinct"  In  general,  means  any  dis- 
trict marked  out  and  defined,  but  as  used  in 
Wyoming  Railroad  Assessment  Act  Dec.  IS, 
1879,  providing  that  the  county  commission- 
ers shall  divide  and  adjust  the  number  of 
miles  of  road  and  the  amounts  falling  with- 
in each  ••precinct"  township,  or  school  dis- 
trict in  their  respective  counties,  and  cause 
such  amounts  to  be  entered  and  placed  on 
the  lists  of  taxable  property  returned  by  the 
several  assessorB.  It  refers  to  incorporated 
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eitles  and  townB.  Union  Pac.  Rj.  Ca  y. 
Ryan,  5  Sup.  Ct  001,  604,  118  U.  &  516»  28 
L.  Ed.  109a 

Tlie  term  ''prednct'*  as  used  in  the  elec- 
tion act,  shall  be  construed  to  mean  and  In- 
dude  any  precinct,  ward,  or  other  diyision 
of  territory  in  any  city  governed  bj  the  act, 
created,  designed,  and  made  by  ordinances 
for  election  purposes.  Cobbey's  Ann.  St 
Neb.  1903,  §  5750. 

The  words  "precinct"  •'township,*'  and 
"school  district,*'  in  an  act  relative  to  tax- 
ation, are  held  not  to  include  municipal  cor- 
porations. Union  Pac  Ry.  Cow  y.  Ryan,  2 
Wya  408,  41& 

The  words  "township"  and  "precinct" 
shall  each  include  the  other,  and  shall  also 
include  towns  In  counties  under  township 
organization.    Cobbey's  Ann.  St  Neb.  1908,  i 

io,4oa 

Sehool  distriet* 

Act  April  8,  1878,  relative  to  the  taxing 
of  railroads,  provides  for  a  return  to  the 
state  auditor  for  taxation  of  the  length  of 
the  road  in  each  county,  dty,  or  incorporate 
town,  and  that  the  rolling  stock  and  real 
estate  shall  be  taxed  for  the  purposes  of 
each  county,  dty,  town,  or  prednct  in  which 
any  portion  of  any  railroad  is  located. 
Held,  that  a  common  school  district  Is  not 
a  "precinct"  within  the  meaning  of  the  act 
Louisville  &  N..R.  Co.  y.  Johnson  (Ky.)  11 
8.  W.  666,  667. 

State. 

The  word  "precinct,**  In  Gen.  St  c  106» 
I  24,  requiring  notice  of  a  taking  under  exe- 
cution to  be  given  to  the  debtor  by  the  offi- 
cer if  the  debtor  is  found  within  his  pre- 
dnct means  the  territory  within  which  the 
officer  may  legally  discharge  the  duties  of 
hfts  office,  and  cannot  fairly  be  interpreted 
as  meaning  the  whole  state.  The  word  has 
the  same  meaning  in  the  return  of  an  officer 
reciting  that  the  debtor  cannot  be  found  in 
the  officer's  prednct  Brooks  y.  Norrls,  124 
Mass.  172,  178. 

PBEOnrOTS  OF  PBI80H. 

The  "precincts  of  the  prison,**  within 
the  meaning  of  a  statutory  provision  that 
the  warden  and  deputy  warden  of  the  state 
prison  may  serve  legal  processes  within  the 
predncts  of  the  prison,  embraces  not  only 
the  prison  building,  but  the  grounds  con- 
nected therewith.  Hix  y.  Sumner,  60  Me. 
290,291 


PRECIOUS  STONES. 

"Predous  stones  of  all  kinds,  cot  but 
not  set,"  as  used  in  Tariff  Act  Aug.  27,  1894, 
e  849,  par.  888,  28  Stat  509,  indudes  dia- 


monds cut  but  not  set     United  States  y. 
Frankel  (U.  &)  68  Fed.  186,  188. 

Articles  such  as  paper  cutters,  paper 
weights,  knife  handles,  and  pen  or  pendl 
holders,  made  wholly  or  chiefly  of  agate  or 
onyx,  are  dutiable  by  similitude  to  precious 
stones,  under  Act  Oct  1,  1890,  §  5.  Hahn  v. 
United  States  (U.  S.)  121  WtO.  152. 

PRECISE. 

The  word  "predse,**  as  used  in  Rev.  St 
1881,  §  5314,  declaring  that  the  notice  for  a 
liquor  license  shall  state  the  precise  loca- 
tion of  the  premises  in  which  the  applicant 
desires  to  sell,  means  the  exact  locality  of 
such  place.  Barnard  y.  Graham,  22  N.  B. 
112,  118,  120  Ind.  135. 

The  law  that  an  oral  agreement  to  vary 
a  written  instrument  must  be  established  by 
"clear,  predse,  and  indubitable  proof"  means 
that  it  must  be  found  that  the  witnesses  are 
credible,  that  they  distinctly  remember  the 
facts  to  which  they  testity*  that  they  nar- 
rate the  details  exactly,  and  that  their  state- 
ments aie  true.  Ferguson  y.  RafTerty,  18 
Aa  484,  485,  128  Pa.  887,  6  L.  R  A.  88. 

"Clear,  predse,  and  Indubitable  evi- 
dence," within  the  meaning  of  the  rule  that 
a  parol  exchange  of  land  must  be  establish- 
ed by  clear  proof  and  indubitable  evidence, 
means  no  more  than  that  there  must  be  pre- 
dsion  in  the  terms  of  the  agreement  set  up, 
and  that  the  evidence  to  support  it  must  be 
of  a  high  order,  carrying  conviction,  to  a 
moral  certainty,  of  its  truth.  Jermyn  y.  Mc- 
Olure,  46  AtL  988,  942,  195  Pa.  245. 

PRECLUDE. 

The  use  of  the  word  'precluded,''  In  a 
Judgment  that  a  party  be  precluded  from 
a  certain  office.  Is  not  improper,  though  the 
statute  provides  that  whoever  Is  adjudged 
guilty  of  usurping  or  Intruding  Into  or  un- 
lawfully holding  any  office,  franchise,  or 
privilege  shall  be  excluded  from  the  office, 
franchise,  or  privilege,  as  the  word  '^exdud- 
ed,"  used  in  the  ad,  does  not  mean  ouster 
from  or  dispossession  of  an  office,  but  that 
if  a  party  Is  guilty  he  shall  be  debarred  or 
precluded  or  hindered  from  entering  into 
and  holding  it  Lindsay  y.  People^  1  Idaho, 
438,45a 


PRECONCEIVED  MALICE. 

''Malice  aforethought"  or  "preconceived 
ihalice,"  In  the  statutory  definition  of  "mur- 
der in  the  first  degree,"  as  any  murder  com- 
mitted with  "malice  aforethought"  Is  not 
so  properly  spite  or  malevolence  to  the  de- 
ceased In  particular,  as  any  evil  design  in 
general;  the  dictate  of  a  wicked,  depraved, 
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and  malignant  beart    State  t.  ReUell  (DeL) 
14  AtL  560,  9  Houst  47a 

PREDECESSOR. 

In  the  common  acceptation,  "^redecea- 
8or"  meana  one  who  goes  before  or  precedes 
another  in  a  given  state,  position,  or  office, 
and  does  not  necessarily  express  any  rela- 
tion of  legal  priylty.  As  to  who  Is  a  ''p'^- 
ecessor"  within  a  legal  signification  of  that 
word,  it  is  a  question  of  law  and  fact,  which 
DO  witness  is  competent  to  determine.  One 
may  be  a  predecessor  of  another  without 
the  relation  of  contractual  succession.  P. 
LorlUard  Ca  T.  Peper  (U.  8^  aS  B^d.  697, 
688. 


PREDICATE. 

The  "predicate**  of  a  sentence  Is  the 
word  or  words  which  assert  something  con- 
cerning the  subject  and  the  object,  which  is 
that  on  which  the  act  expressed  by  the  pred- 
icate terminates.  Bourland  T«  Hlldreth,  26 
GaL   161,  232. 


PREDOMINANT. 

The  term  ''predominant,'*  In  ite  natural 
and  ordinary  signification,  is  understood  to 
be  something  greater  or  superior  in  power 
and  influence  to  others  with  which  it  is  con- 
nected or  compared.  So  understood,  a  pre- 
domiDant  motive,  when  several  moUves  may 
have  operated,  is  one  of  greater  force  and 
effect  in  producing  the  given  result  than 
any  other  notice,  and,  in  an  action  for  dam- 
ages for  inducing  plaintiff  to  sell  his  inter- 
est in  a  vessel  by  false  representations  as  to 
the  value  of  the  vessel,  an  instruction  that 
it  was  not  necessary  that  such  false  repre- 
sentations should  be  the  sole  and  only  mo- 
tive inducing  the  sale,  but  it  must  have  been 
the  predominant  one,  was  error.  Matthews 
V.  Bliss,  89  Mass.  (22  Pick.)  48,  68. 


PRE-EMPTION. 

Pre-emption  right  as  an  Interest  In  land, 
see  **Interest  (In  Property)." 

The  word  "pre-emption"  is  derived  from 
'^rae  emptio,"  and  is  defined  as  the  act  of 
buying  before  another.  Imperial  Dictionary. 
And  by  Webster,  the  act  or  right  of  purchas- 
ing before  others.  The  right  of  pre-emption, 
therefore,  would  be  the  right  to  purchase  be- 
fore or  in  preference  to  others.  Garcia  v. 
Gallender,  5  N.  Y.  Supp.  984,  936,  68  Hun, 
12. 

The  term  "pre-emption,**  at  common 
law,  was  used  to  express  the  right  of  the 
King,  through  his  purveyors,  to  buy  provl- 
dons  and  other  necessaries  for  the  use  of 


his  household,  at  an  appraised  value,  in  pref- 
erence to  all  others,  and  even  without  the 
consent  of  the  owner;  and  also  of  f<Mrclbly 
Impressing  the  carriages  and  horses  of  the 
subject  to  do  the  King's  business  on  the  pub- 
lic roads  in  the  conveyance  of  timber,  bag- 
gage, and  the  like,  however  inconvenient  to 
the  owner,  upon  paying  him  a  settied  price. 
1  Shars.  BL  Ck)mm.  287;  1  Steph.  ComnL 
(8th  Ed.)  539;  Webst  Diet  ''Pre-emption." 
In  international  and  commercial  law  the 
term  is  used  as  expressive  of  the  right  of 
a  nation  or  country  to  detain  the  goods  of 
strangers  passing  through  ite  territories  or 
seas,  in  order  to  afford  ite  own  subjecte  or 
citizens  a  preference  of  purchase.  A  cove- 
nant by  the  grantee  of  land  that  the  gran- 
tor ''shall  at  any  time  have  the  right  of  pre- 
emption of  the  premises  conveyed,"  at  the 
price  of  112,000,  does  not  entitie  the  grantor 
to  a  reconveyance  at  any  time  on  tendering 
112,000,  but  merely  gives  him  the  right  to 
buy  it,  in  preference  to  any  one  else,  when- 
ever the  grantee  Is  willing  to  sell  at  that 
price.  Garcia  v.  Gallender,  26  N.  B.  283, 
125  N.  Y.  807  (affirming  5  N.  Y.  Supp.  934, 
63  Hun,  12). 

A  covenant  in  the  nature  of  a  pre-emption 
right  is  where  the  seller  is  to  repurchase  the 
property  conveyed  in  the  event  of  Ita  aban- 
donment by  the  vendees  for  the  purpose  of 
flowage.  That  is,  the  parties  who  were,  at 
the  time  of  making  the  sale,  riparian  own- 
ers along  the  pond  or  river,  wanted  to  pre- 
serve to  themselves  the  advanteges  of  ripar- 
ian owners,  and  retein  a  right  to  repurchase 
should  the  time  ever  come  when  the  waters 
should  be  permitted  to  recede  to  the  old  lev- 
el. In  re  Brookfield,  79  N.  Y.  Supp.  1022, 
1024,  78  App.  Dlv.  520  (see,  also,  2  Bouv.  Law 
Diet  350,  tit  "Pre-emption"). 

The  right  of  pre-emption  Is  the  right  to 
enter  lands  at  the  minimum  price.  In  pref- 
erence to  any  other  person,  if  all  the  requlre- 
mente  of  the  law  are  complied  with.  Nix 
V.  Allen,  6  Sup.  Ot  70,  74,  112  U.  8.  129,  28 
Tm  Bd.  675. 

Pre-emption  Is  nothing  more  than  an 
offer  by  a  government  to  an  individual  set- 
tled upon  public  lands,  which  the  individu- 
al may  or  may  not  accept  The  person  or 
individual  so  settling  upon  the  land  geta  no 
title  until  he  has  complied  with  the  condi- 
tions of  the  law,  and  until  the  time  arrives 
when  he  signifies  his  acceptance  of  the  of- 
fer he'  is  not  seised,  either  in  law  or  equity, 
of  any  interest  or  title  in  the  land.  Until 
he  fulfills  the  prescribed  conditions  of  the 
law  the  titie  remains  in  the  government 
Bray  v.  Ragsdale,  53, Mo.  170,  171. 

In  an  answer  in  an  application  for  in- 
surance as  to  the  nature  of  the  title,  the  in- 
sured steted  "pre-emption."  By  this  answer 
he  said  that  the  government  had  the  title; 
that  while  It  might  be  true  that  others  might 
claim  or  were  claiming  this  land  by  pre- 
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emptloiit  yet  he  had  a  pre-emptloii  title  or 
interest  in  the  land  for  whateyer  that  was 
worth.  There  may  haye  been  a  contest  of 
that  title  or  interest,  yet  in  no  manner  could 
that  make  his  answer  untrue.  McNamara  y. 
Dakota  Fire  &  Marine  Ins.  Co.,  47  N.  W. 
288,  290,  1  S.  D.  842. 

The  term  "pre-emption,**  as  used  and 
defined  in  the  proyisions  of  Key.  St  §§  2257, 
2288  [U.  8.  Comp.  St  1901,  pp.  1379,  1385], 
does  not  coyer  a  grant  to  a  railroad  compa- 
ny to  aid  in  the  construction  of  its  road. 
Northern  Pac  B.  Co.  r.  Sanders  (U.  8.)  47 
Fed.  604,  006. 

Of  pnUie  land  laws. 

See  ''Priyilege  of  Preemption.'' 

PBE-EMPTIOK  OI.AI1C. 

A  pre-emption  claim,  until  perfected.  Is 
not  a  title  defeasible  upon  the  nonperform- 
ance of  conditions  subsequent,  but  is  a  mere 
inchoate  right  which  may  ripen  into  a  per^ 
feet  title  upon  the  performance  of  certain 
conditions  precedent  Neither  is  it  an  al- 
ready existing  and  certain  demand  for  land 
issued  by  the  goyemment  upon  an  executed 
consideration,  as  a  certificate  of  headright, 
land  warrant,  or  land  scrip,  but  a  mere  prly- 
ilege  or  right  of  possession,  sufllclent,  under 
the  statute,  as  against  all  but  those  holding 
under  a  superior  right  or  title,  to  maintain 
trespass  to  try  title,  but  not  sufilcient  to  de- 
feat the  superior  right  or  title  by  limitation. 
A  pre-emption  claim  is  not  such  title  or  col- 
or of  title  as  will  support  the  three-years 
statute  of  limitations  of  Texas.  Besson  y. 
Richards,  58  S.  W.  611,  613,  24  Tex.  Ciy.  App. 
64  (citing  Buford  y.  Bostick,  58  Tex.  68,  70). 

PBE-EMPTIOK  EKTBT. 

The  expression  '^re-emption  entry**  has 
an  accepted  and  well-recognized  significa- 
tion in  the  acts  of  Congress,  in  the  decisions 
of  the  courts,  and  in  common  parlance.  The 
term  ordinarily  refers  to  an  entry  under  the 
act  of  Congress  entitled  "An  act  to  appropri- 
ate the  proceeds  of  the  sale  of  the  public 
lands,  and  to  grant  pre-emptiye  rights,"  ap- 
proved September  4,  1841  (5  Stat  453,  a  16,  | 
16),  and  the  yarious  amendments  and  addi- 
tions thereto.  Rey.  St  p.  414,  a  4  [U.  S.  Comp. 
St  1901,  pp.  1379-1386].  The  distinguishing 
characteristic  of  a  pre-emption  entry  is  that 
where  such  entry  is  made,  a  preferred  right 
to  acquire  the  land  has  been  secured  by  yir- 
tue  of  its  occupation  or  improvement  by  the 
entryman.  Hartman  y.  Warren  (U.  8.)  76 
Fed.  157,  161,  22  C.  a  A.  80. 

The  phrase  '^re-emption  entry"  has  a 
particular  meaning  in  land  ofiUce  practice, 
and,  when  used  in  a  statute  relating  to  pub- 
lic land,  it  is  to  be  understood  in  a  restricted 
sense,  rather  than  comprehensively  as  being 


applicable  to  all  cases  in  which  a  particular 
person  may  have  a  right  to  be  preferred  te 
all  others  in  the  purchase  or  acquisition  of 
public  lands.  McFadden  v.  Mountain  View 
Mln.  &  MilL  Co.  (U.  8.)  87  Fed.  154,  156. 

The  words  ''all  pre-emption  entries,**  as 
used  in  the  third  section  of  the  act  of  April 
21,  1871,  providing  that  all  such  pre-emption 
entries  which  have  been  made  by  permission 
of  the  Land  Department  within  the  limits  of 
any  land  grant  shall  be  deemed  valid,  means 
only  entries  prior  to  the  receipt  at  the  local 
land  office  of  notice  of  withdrawal,  or  after 
the  restoration  to  market  St  Paul,  M.  & 
M.  R.  Co.  y.  Oreenhalgh  (U.  8.)  26  Fed.  563, 
567,  568. 

PRE-EMPTOB. 

A  pre-emptor  is  one  who,  by  settlement 
upon  and  Improvement  of  public  land,  ac- 
quires a  right  to  purchase  the  particular  land 
to  the  extent  of  160  acres,  in  preference  to 
others,  by  paying  the  minimum  price  there- 
of^ providing  it  is,  or  when  it  becomes,  open 
to  sale.  Doe  y.  Beck,  19  South.  802,  808, 108 
Ala.  71. 


PRE-EXISTING  DEBT. 

The  words  "pre-existing  debt**  in  their 
natural  meaning,  include  all  debts  previously 
contracted,  whether  they  have  become  pay- 
able or  not  The  term  has  such  meaning  in 
Gen.  St  c.  118,  |  78,  which  provides  that  an 
insolvent  shall  forfeit  his  right  to  a  dis- 
charge in  insolvency  by  the  payment  of  pre- 
existing debts.  In  1%  Fletcher,  186  Mass. 
340,  842. 

PREFECT. 

Prefects  were  functionaries  well  known 
in  the  Roman  law,  and  under  the  Empire 
were  clothed  with  extensive  powers,  both 
judicial  and  administrative.  With  the  de- 
cline of  the  Empire  they  seem  to  have  lost 
their  importance,  and  to  have  finally  disap- 
peared; but,  after  remaining  in  abeyance 
for  some  hundreds  of  years  after  its  fall,  the 
office  was  revived  in  the  eighth  year  of  the 
French  Republic  (1800),  and  bestowed  upon 
the  heads  of  the  departments  into  which  the 
coxmtry  had  been  divided  by  the  National 
Assembly  in  1790.  In  the  performance  of. 
their  duties  they  were  aided  by  a  council  of 
prefecture.  The  prefect  was  charged  with 
the  administration  of  local  afTairs,  and  was 
practically  the  representative  of  the  central 
government  In  public  matters.  The  title 
was  carried  into  several  states^  whose  legis- 
lation was  framed  upon  the  model  of  the 
Code  Napoleon,  but  until  the  establishment 
of  the  republic  was  apparently  unknown  in 
Mexico.    It  seems  to  have  been  recognized^ 
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however,  prior  to  1836,  since  by  the  consti- 
tutional law  or  decree  of  December  29th  of 
that  year,  defining  the  powers  of  the  Presi- 
dent and  goTernors,  there  was  given  to  the 
latter  the  authority  "to  appoint  the  prefects, 
to  approve  the  appointment  of  the  subpre- 
fects  of  the  department,  to  confirm  that  of 
the  justices  of  the  peace,  and  to  remove  any 
of  these  officials/'  Grespln  v.  United  States, 
18  Sup.  Ct.  53,  55,  168  U.  S.  208,  42  L.  Ed, 
438  (citing  Reynolds'  Land  Laws,  205). 

As  Jndge  of  probate. 

In  all  cases  where  the  word  **prefectH  is 
used,  it  shall  be  taken  and  construed  to 
mean  and  intend  Judge  of  probate.  Ck>mp. 
Laws  N.  M.  1897,  |  3803. 

PBEFE0T*8   OOUBT. 

In  all  cases  where  the  words  *^refecf  s 
court"  are  used,  they  shall  be  taken  and  con- 
strued to  mean  and  Intend  probate  oourt 
Ck>mp.  Laws  N.  M.  1897,  |  8803. 

PREFERENCE. 

See  "Undue  Preference.** 

••Preference"  means  the  act  of  prefer- 
ring one  thing  above  another;  estimation  of 
one  thing  more  than  another;  choice  of  one 
thing  rather  than  another.  Keller  t.  State, 
102  6a.  506,  514,  81  S.  E.  92,  95. 

The  word  ••preference,"  as  used  in  a 
contract  of  a  dealer  In  natural  gas  at  whole- 
sale to  supply  to  a  retail  dealer  who  should 
have  a  preference  In  the  former's  supply, 
means  that  favorable  consideration  which  a 
bidder  on  eqiial  terms  with  others  is  enti- 
tled to  over  his  competitors.  It  merely  gives 
the  retail  dealer  the  first  opportunity  to  buy. 
Gonemaugh  Gas  Co.  v.  Jackson  Farm  Gas 
Co.,  40  Atl.  1000,  1003,  186  Pa.  443,  65  Am. 
St  Rep.  865. 

Act  Cong.  Feb.  4,  1887,  c  104,  24  Stat 
879  [U.  S.  Comp.  St  1901,  p.  3154],  forbidding 
certain  preferences  by  railroads  In  the  trans- 
portation of  property,  does  not  render  one 
liable  for  issuing  a  free  pass  when  the  same 
is  not  shown  to  have  been  used  in  transpor- 
tation. In  re  Huntington  (U.  S.)  68  Fed. 
881,  882. 

While  a  preference  in  right  is  in  all 
cases  founded  on  an  apprehension  of  a  defi- 
ciency of  assets,  it  is  not  established  thereby; 
it  must  be  expressed  in  the  will.  Where  a 
testator,  after  directing  the  payment  of  his 
debts,  devised  his  town  house  and  furniture 
to  his  sister,  and  directed  that  the  incum- 
brances on  it  should  be  paid  off  by  his  execu- 
tors, and  then  devised  to  his  brother  bis 
country  seat  '"provided  nevertheless  that  the 
property  bequeathed  shall  be  subject  to  sale 
in  whole  or  in  part    ^    ^    ^    to  enable  the 


executors  to  carry  out  fully  the  previous 
provisions  of  this  will,  it  being  my  intention 
that  each  bequest  shall  be  fully  carried  out 
in  the  order  In  which  it  appears,  etc.,  as  the 
funds  derived  from  my  estate  may  permit" 
and  then  gave  several  general  legacies,  it 
was  held,  there  being  a  deficiency  of  assets, 
that  no  preference  among  such  latter  be- 
quests was  intended,  and  that  they  must 
abate  proportionately.  In  re  Wain's  Estatep 
109  Pa.  479,  48& 

la  tmakniptej  «ad  iBsolveaej  laws* 

••Preference"  is  the  expression  of  a  mo- 
tive or  desire  on  the  part  of  the  directors  of 
a  corporation  to  favor  some  creditors  over 
others;  to  put  them,  as  the  word  implies, 
ahead  in  the  race  for  assets.  This  the  Leg- 
islature may  forbid,  but  this  court  may  not 
Savage  t.  Bliller,  89  AtL  666,  666,  66  N.  J. 
Bq.  432. 

A  debtor  has  a  right  to  prefer  one  cred- 
itor to  another,  but  it  must  be  a  preference 
which  secures  no  benefit  or  advantage  to 
himself,  as  a  price  or  consideration,  or  re- 
serves to  himself  an  interest  to  which  of 
right  his  other  creditors  may  be  entitled. 
Pringle  t.  Sizer,  2  S.  0.  (2  Rich.)  69,  65. 

The  preference  of  a  creditor  is  not  the 
payment  of  one  In  the  ordinary  course  of 
business,  or  under  threats  or  suits,  but  se- 
lecting one,  as  a  relation  or  friend,  or  settling 
with  him  before  due,  or  on  the  eve  of  bank- 
ruptcy, when  not  pushed  by  him.  Ashby  r. 
Steere  (U.  S.)  2  Fed.  Cas.  16,  17. 

The  common  definition  of  ••preference,** 
as  found  in  law  dictionaries,  Is  the  paying 
or  securing  to  one  or  more  of  his  creditors* 
by  an  insolvent  debtor,  the  whole  or  a  part 
of  their  claims,  to  the  exclusion  of  the  rest 
Where  a  note  against  an  insolvent  firm  was 
exchanged  for  the  note  of  the  individual 
members  of  the  firm,  within  four  months  of 
the  commencement  of  insolvency  proceed- 
ings, by  the  debtors,  the  result  of  which 
would  give  the  creditor  a  larger  dividend  on 
his  death  than  he  would  otherwise  obtain, 
this  constituted  a  preference,  and  the  sub- 
stitute note  could  not  be  legally  allowed 
against  the  estates  of  the  debtors.  Chad- 
bourne  T.  Harding,  80  Me.  680,  684,  16  AtL 
248,250. 

A  preference  is  an  advantage,  In  the 
payment  of  a  debt  acquired  by  one  creditor 
over  other  creditors.  Under  Bankr.  Act  1898» 
prohibiting  an  Insolvent  firom  transferring 
his  property  to  one  of  his  creditors  with  In- 
tent to  give  a  preference,  such  intent  win 
be  conclusively  presumed  where  an  insolvent 
pays  one  of  his  creditors  when  he  knows  that 
he  is  insolvent  Chlsm  v.  Citizens'  Bank* 
27  South.  637,  77  Miss.  699. 

A  pledge  or  payment  for  a  consideration 
given  in  the  present  or  to  be  given  in  the 
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fatore,  whether  in  money  or  goods  or  serv- 1 
ices,  is  not  a  '^preference"  within  the  mean-  j 
ing  of  bankruptcy  statutes.    Furth  t.  Stahl, 
66  Aa  29,  80,  206  Pa.  439. 

The    word    "preference,**    as    used    in  I 
Bankr.  Act  July  1, 1898,  c  641,  |  67g,  80  Stat  I 
660  [U.  8.  Gomp.  St  1901,  p.  8443],  providing 
that  the  claims  of  creditors  of  a  bankrupt 
who  have  received  preferences  shall  not  be 
allowed  unless  they  surrender  their  prefer- ; 
ences,  includes  the  payment  of  a  debt  in 
money.    In  re  Ft  Wayne  Electric  Corp.  (U. 
S.)  09  Fed.  400,  408. 

Under  Bankr.  Act  July  1,  1898,  c  641,  | 
67g,  80  Stat  660  [U.  S.  Gomp.  St  1901,  p. 
8443],  providing  that  the  claims  of  creditors 
who  have  received  preferences  shall  not  be 
allowed  unless  such  creditors  shall  surrender 
their  preferences,  it  is  immaterial  that  the 
creditor  did  not  know  or  have  cause  to  be- 
lieve that  the  debtor  was  insolvent  or  that ! 
he  was  receiving  a  preference,  if  such  was  I 
actually  the  fact    In  re  Gonhalm  (U.  S.)  97  I 
Fed.  923,  926. 

The  word  "preference,"  as  used  in 
Bankr.  Act  July  1,  1898,  c.  641,  |  67g,  80 
Stat  660  [U.  S.  Gomp.  St  1901,  p.  8443],  pro- 
hibiting preferred  creditors  from  proving 
their  claims  without  surrendering  their  pref- 
erence, does  not  include  a  payment  made  to 
creditors  by  a  bankrupt  in  good  faith  in  the 
regular  course  of  business,  when  he  was  un- 
aware of  his  Insolvency  and  did  not  Intend 
to  cause  a  preference,  and  it  was  likewise 
received  by  the  creditor,  who  was  also  igno- 
rant of  the  insolvency.  In  re  Ratllff  (U.  S.) 
107  Fed.  80,  82. 

The  word  ''preference,"  in  a  statute  au- 
thorizing the  appointment  of  a  receiver 
when  an  alleged  insolvent  debtor  has  done 
any  act  to  give  certain  of  his  creditors  a 
preference  over  other  creditors,  has  a  well- 
defined  meaning  In  law,  and  is  the  paying  or 
securing  of  one  or  more  debtors,  in  whole 
or  in  part  to  the  exclusion  of  the  rest;  a 
payment  to  one  creditor  which  will  give  or 
may  possibly  give  liim  an  advantage  over 
others.  In  re  Stevens,  88  N.  W.  Ill,  112,  88 
Minn.  432. 

The  use  of  "preference"  in  Bankr.  Act 
July  1,  1898,  c.  641,  §  67g,  30  Stat  660  [U.  S. 
Gomp.  St.  1901,  p.  3443],  means  a  preference 
in  the  full  sense  of  that  term;  that  is,  all  the 
elements  of  a  preference  must  attach  to 
the  use  of  the  word  in  that  connection,  to 
wit,  the  intent  of  the  creditor,  as  well  as 
that  of  the  debtor.  ."That  a  preference,  as 
applied  to  the  creditor,  includes  the  elements 
of  intent  or  reasonable  cause  to  believe  that 
the  debtor  is  insolvent  is  further  evidenced 
by  section  60c,  providing:  'If  a  creditor  has 
been  preferred  and  afterwards  in  good  faith 
gives  the  debtor  further  credit  without  se* 
curity  ♦  ♦  ♦  it  may  be  set  off  against 
e  Wds.  &  P.— 40 


the  amount  which  otherwise  would  be  recov- 
erable from  him.'"  In  re  Piper  (U.  S.)  b- 
Am.  Bankr.  R.  144,  note. 

The  test  of  preference  under  the  bank- 
ruptcy act  is  the  payment  out  of  the  bank- 
rupts property  of  a  larger  percentage  of  the 
creditor's  claim  than  other  creditors  of  the 
same  class,  and  not  the  benefit  or  injury  to 
the  creditor  preferred.  Swarts  v.  Fourth 
Nat  Bank  (U.  S.)  117  Fed.  1,  4,  64  O.  G.  A, 
387. 

The  word  "preference,"  while  not  de- 
fined in  set  terms  in  the  bankruptcy  act  in- 
cludes everything  in  the  nature  of  property 
which  has  capacity  for  being  taken  and 
appropriated  to  the  satisfaction  of  debts  prov- 
able under  the  act  and  may  be  either  of  a 
legal  or  equitable  character,  and  that  how- 
ever devious  the  method  of  a  creditor  who 
acquires  property  which  is  subject  to  the 
payment  of  the  debtor's  obligation,  there  is 
a  preference  within  the  meaning  of  the  act 
Goldberg  v.  Harlan  and.)  67  N.  B.  707.  711 
(citing  Stem  v.  Louisville  Trust  Go.  [U.  S.] 
112  Fed.  601,  60  G.  G.  A.  367). 

A  transfer  of  property  to  a  creditor  by  a 
debtor  within  four  months  prior  to  his  adju- 
dication as  a  bankrupt  does  not  constitute  a 
"preference"  under  the  bankruptcy  law,  in 
the  absence  of  fraud,  where  the  transfer 
was  made  pursuant  to  the  terms  of  a  prior 
contract  under  which  the  transferee  ad- 
vanced the  money  with  which  the  property 
was  acquired,  reserving  a  lien  thereon,  and 
the  option,  in  case  of  default  in  payment  to 
purchase  the  property  at  a  fixed  price,  de- 
ducting therefrom  his  advances.  Sabin  v. 
Gamp  (U.  S.)  98  Fed.  974,  976,  8  Am.  Bankr. 
R.  678,  976. 

Bankr.  Act  July  1,  1898,  c.  641,  §  00, 
subd.  "a,"  80  Stat  662  [U.  S.  Gomp.  St  1901, 
p.  8446],  provides  that  a  person  shall  be 
deemed  to  have  given  a  "preference,"  if,  be- 
ing insolvent  he  has  procured  or  suffered  a 
judgment  to  be  entered  against  liim  in  favor 
of  any  person,  or  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  enforce- 
ment of  such  judgment  or  transfer  will  be 
to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class. 
Garson,  Pirie,  Scott  &  Go.  v.  Ghicago  Title 
&  Trust  Go.  (U.  S.)  6  Am.  Bankr.  R.  814,  818; 
Pirie  v.  Same,  21  Sup.  Gt  906,  908, 182  U.  S. 
488,  46  L.  Ed.  1171. 

PBEFEBENTIAXi  DEBTS. 

"Preferential  debts,"  which  In  railroad 
foreclosure  proceedings  may  be  given  prior- 
ity on  the  appointment  of  a  receiver,  "are  in 
general  those  which  have  aided  to  conserve 
the  property,  and  which  have  been  contract- 
ed within  a  reasonable  time;  and  there  is  no 
fixed  rule  barring  claims  contracted  more 
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than  8lz  months  before  tlie  appointmoit,  nor 
is  tbe  authority  to  give  priority  limited  to  cas- 
es in  which  there  has  been  a  diyersion  of  in- 
come.*' Farmers'  Loan  &  Trust  Ck>.  ▼.  Kan- 
sas City,  W.  &  N.  W.  B.  Co.  (U.  S.)  53  FecL 
182. 

PREFERRED. 

'  "Preferred."  in  St  5  &  6  Wm.  IV,  c  60, 
§  98,  giving  the  court  before  whom  any  in- 
dictment shal3  be  preferred  power  to  certify 
that  the  offense  was  frivolous,  and  to  award 
costs,  means  "carried  on."  Reg.  t.  Inhabit- 
ants of  Pembridge,  S  Q.  B.  901,  906. 

The  word  '^preferred"  is  relative.  It  re- 
fers to  something  else,  and  it  means  that  the 
thing  to  which  it  is  attached,  whatever  that 
may  be^  has  some  advantage  over  another 
thing  of  the  same  character,  which  but  for 
this  advantage  would  be  like  the  other. 
State  V.  Cheraw  &  G.  B.  Co.,  16  &  0.  524, 
528. 

PREFERRED  DIVIDEND. 

A  preferred  dividend  is  the  fund  paid  to 
one  class  of  shareholders  in  priority  to  that 
to  be  paid  to  another  class.  Ghaif  ee  t.  But- 
land  B.  Co.,  65  Vt  110,  129. 

The  term  '•preferred  dividend,"  when 
used  in  reference  to  a  corporation,  means  a 
dividend  "which  is  paid  to  one  class  of  share- 
holders in  priority  to  that  paid  to  another." 
Taf t  V.  Hartford,  P.  &  P.  R.  Co.,  8  B.  L  810, 
333,  5  Am.  Bep.  575. 

A  certificate  for  shares  of  stock  in  a  rail- 
road corporation,  declaring  that  such  stock  is 
entitled  to  preferred  dividends  out  of  the  net 
earnings,  means  that  such  dividends  shall  be 
paid  on  such  stock  before  the  payment  of 
dividends  on  the  common  stock,  but  does  not 
entitle  the  holder  of  such  preferred  stock  to 
dividends  thereon  before  payment  of  interest 
on  a  subsequent  mortgage  debt  of  the  com- 
pany. St  John  V.  Brie  By.  Co.  (U.  8.)  21  Fed. 
Gas.  167,  170. 

PREFERRED  8TO0X. 

Common  stock  distinguished,  see  **0om- 
mon  Stock." 

"Preferred  stock"  is  stock  having  a  pref- 
erence. "The  issue  of  preferred  stock,"  says 
Pierce,  B.  B.  124,  "is  a  mode  by  which  a  cor- 
poration obtains  funds  for  its  enterprise 
without  borrowing  money  or  contracting  a 
debt  Its  holders  are  a  privileged  class,  who 
are  entitled  to  dividends  of  a  certain  per 
cent,  payable  out  of  the  net  earnings,  in  pri- 
ority to  any  dividends  upon  ordinary  stock.** 
It  seems  to  be  admitted  in  all  the  cases  that 
the  holders  of  preferred  stock  are  the  share- 


holders or  stockholders  in  the  stock  of  the 
company.  As  used  in  a  statute  authorizing 
the  issuance  of  preferred  stock  of  a  railroad 
company  to  counties,  it  was  construed  to 
mean  capital  stock  differing  from  other  cap- 
ital stock  only  in  preference  given  as  to  divi- 
dends. State  V.  Cheraw  &  G.  B.  Co.,  16  S.  G. 
524,  528. 

"Preferred  stock"  is  understood  to  desig- 
nate such  stock  as  is  entitled  to  dividends 
from  the  income  or  earnings  of  the  corpora- 
tion before  any  other  dividends  can  be  paid. 
Preferred  stock  takes  a  multiplicity  of  forms, 
according  to  the  desire  and  ingenuity  of  the 
stockholders  and  the  necessity  of  the  corpo- 
ration. It  represents  pro  tanto  the  capital 
of  the  company,  and  has  about  it  no  elements 
or  rights  other  than  those  that  are  conferred 
on  it  by  the  statute  or  contract  to  the  au- 
thority of  which  it  owes  its  existence.  In  all 
other  respects  the  preferred  stockholder  is 
upon  the  same  footing  as  the  common  stock- 
holder. He  is  not  a  creditor  of  the  com- 
pany. Scott  V.  Baltimore  &  O.  B.  Co.,  49  AtL 
827,  98  Md.  475. 

By  preferred  stock  is  understood  stock 
which  gives  the  holders  a  priority  of  divi- 
dends, and  no  priority  of  assets  or  capital, 
unless  expressly  stipulated  for.  As  to  those, 
they  rank  with  ordinary  holders.  Green's 
Brice,  Ultra  Vires,  172.  They  have  the  right 
to  vote  and  to  exercise  the  various  rights  of 
shareholders.  Cook,  Stock  &  S.  |  269.  The 
assets,  upon  the  dissolution  of  a  corporation, 
are  distributed  equitably  among  all  classes. 
Jones  V.  Concord  &  M.  B.  B.,  80  Atl.  614,  616, 
67  N.  H.  234,  68  Am.  St  Bep.  660.  ^ 

A  statute  which  authorised  a  county  to 
issue  bonds  in  subscription  for  preferred 
stock  of  a  railroad  company  meant  capital 
stock  difTerent  from  other  capital  stock  only 
in  the  preference  given  it  in  the  matter  of 
dividends.  State  v.  Cheraw  &  a  B.  Co.,  16 
S.  C.  524,  529. 

The  preferred  stock  of  a  corporation  is 
the  stock  entitled  to  a  preference  over  other 
stock  in  the  payment  of  dividends,  but  su<^ 
stock  cannot  be  preferred  to  a  greater  extent, 
and  therefore  a  condition  requiring  the  pay- 
ment of  dividends  on  preferred  stock,  with- 
out regard  to  the  earnings  of  the  corporation, 
is  invalid.  Lockhart  v.  Van  Alstyne,  81  Mich. 
76,  79,  18  Am.  Bep.  156. 

*Treferred  stock,"  issued  under  67  Ohio 
Laws,  p.  26,  whereby  stock  is  issued  under  a 
guaranty  of  a  corporation  for  semiannual  div- 
idends of  a  certain  amount,  does  not  create 
additional  stockholders,  but  is  in  law  and  in 
fact  a  loaning  of  money  upon  mortgage  se- 
curity; the  holders  of  such  preferred  stock 
having  no  right  to  vote  on  any  question  and 
not  belDg  liable  for  the  debts  of  the  corpo- 
ration.   Burt  T.  BatUe,  31  Ohio  St  116,  123. 
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PREGNANT. 

See  ''AfflnnatiTe  PKgnantf ;   *VegatlTe 
Presnant" 

"Pregnant"  to  defined  by  Webster  as  "be- 
ing with  young,  as  a  female  great  with  child." 
Hence  an  indictment  may  use  the  words  "a 
woman  with  child,"  under  a  statute  using  the 
words  "pregnant  woman."  Bchardt  r.  Peo- 
ple (N.  Y.)  22  Hun,  625,  626. 

"Pregnant  with  child,"  as  used  In  Laws 
18S1»  p.  240,  making  it  unlawful  to  procure 
the  miscarriage  of  a  woman '"pregnant  with 
child,"  does  not  mean  a  condition  when  the 
janbom  offspring  has  passed  the  embryonic 
and  foetal  stage  and  become  in  the  common- 
law  sense  "quick."  Powe  t.  State,  2  AtL 
682,  48  N.  J.  Law  (19  Yxoom)  84. 

"Pregnant  with  child,"  as  used  in  Ck>mp. 
St.  p.  560,  c  180,  providing  for  the  punish- 
ment of  any  one  attempting  to  procure  the 
miscarriage  of  a  woman  "pregnant  with 
child,"  applies  to  eyeiy  stage  of  pregnancy 
from  the  earliest  conception,  and  extends 
through  its  entire  term  until  the  actual  ex- 
pulsion of  the  foetus.  Strictly  speaking,  the 
pregnancy  does  not  cease  until  that  eyent, 
though  the  fcetus  may  be  dead.  State  T. 
Howard,  82  Yt  880,  400,  78  Am.  Dec.  605. 

The  distinctioii  between  a  woman  being 
"pregnant"  and  being  "quick  with  child"  is 
applicable  mainly,  if  not  exclusively,  to  crim- 
inal cases;  and  it  does  not  apply  to  cases  of 
descents,  devises,  and  other  gift&  Hall  r. 
Hancock,  82  Mass.  (15  Pick.)  255,  257,  28  Am. 
Dec.  688. 


PBEOKANT  WITH  QUICK  CHILD. 

A  woman  is  "pregnant  with  a  quick 
child"  when  it  has  been  "quickened,"  or  in 
other  words  so  moved  in  the  mother's  womb 
that  she  has  felt  the  movement  Bvans  v. 
People^  49  N.  Y.  86,  88  (citing  Beg.  r.  Wy- 
cherley,  8  a  &  P.  262). 


PREJUDICE. 

See  "Great  Prejudice**;   "Undue  Pr^u- 

dlce";  "Without  Prejudice." 
Bias  distinguished,  see  "Bias." 

Prejudice,  is  prepossession j  Judgment 
formed  beforehand  without  examination. 
HudglDS  V.  State,  2  Ga.  (2  Kelly)  173,  176. 

Webster  defines  "prejudice"  in  this  wise: 
"An  opinion  or  decision  of  mind  formed  with- 
out due  examination;  prejudgment;  a  bias 
or  leaning  toward  one  side  or  another  of  a 
question,  from  other  considerations  than 
those  belonging  to  it;  an  unreasonable  pre- 
dilection or  prepossession  for  or  against  any- 
thing; especially  an  opinion  or  leaning  ad- 
verse to  anything,  formed  without  proper 


grounds  or  before  sufficient  knowledfe." 
Mitchell  T.  State,  86  S.  W.  456,  464,  86  Tex. 
Gr.  R.  278;  In  re  Breckinridge,  48  N.  W.  142, 
148,  31  Neb.  488. 

"Prejudice,"  as  the  meaning  of  the  roots 
of  the  word  indicate,  signifies  a  prejudgment, 
strictly  speaking,  but  as  generally  under- 
stood imports  some  ill  will,  as  well  as  a  pre- 
conceived opinion.  Willis  t.  State^  12  Ga. 
444,  449. 

Within  the  provisions  of  the  law  author- 
izing the  removal  of  causes  to  federal  courts 
for  prejudice  or  local  influence,  the  local 
Judge's  fitness,  and  his  uprightness  and  firm- 
ness or  ability,  or  the  reverse,  is  not  an  ele- 
ment of  prejudice.  Montgomery  County  v. 
Cochran  (U.  S.)  116  Fed.  985-993. 

Act  Cong.  Feb.  4,  1887,  prohibiting  a  car- 
rier from  exercising  prejudice  in  transporta- 
tion of  property,  does  not  render  a  railroad 
liable  for  the  mere  issuance  of  a  free  pass, 
where  the  same  is  not  shown  to  have  been 
used  in  transportation.  In  re  Huntington 
(U.  S.)  68  Fed.  881,  882. 

Of  Jvdce. 

Under  a  statute  providing  for  a  change 
of  venue  on  the  ground  of  the  prejudice  of 
the  Judge  trying  the  cause,  the  term  "preju- 
dice" does  not  mean  an  opinion  formed  be- 
forehand upon  the  questions  of  law  Involved 
in  the  case,  but  an  opinion  or  Judgment  in 
regard  to  the  case,  formed  beforehand  with- 
out examination,  or  a  prepossession.  Hun- 
gerford  v.  Gushing,  2  Wis.  397,  405;  West- 
ern Bank  v;  Tallman,  15  Wis.  92,  04.  The 
statute  refers  to  prejudice  either  for  or 
against  the  partiee.  Western  Bank  r.  Tall- 
man,  15  Wis.  92,  94. 

Of  Jnvov. 

Prejudice  means  prejudgment,  Judgment 
beforehand;  and  such  is  its  meaning  when 
applied  to  a  Juror.  State  t.  Anderson,  14 
Mont  541,  545,  87  Pac.  1« 

Prejudice  means  a  prejudging  of  a  case 
from  any  cause.  It  means  a  settled  and  fixed 
opinion,  either  as  to  the  guilt  or  innocence 
of  an  accused,  no  matter  from  what  cause 
that  opinion  is  derived  or  upon  what  it  is 
based,  whether  from  rumor,  hearsay,  news- 
paper report,  or  evidence  upon  a  former  trial, 
or  from  anything  else,  if  it  is  fixed  and  set- 
tled. Hinkle  T.  State,  21  S.  B.  595,  600,  94 
Ga.  595. 

The  word  "prejudice,"  as  used  in  Code 
Cr.  Proc.  art  578,  providing  for  a  change  of 
venue  when  there  exists  so  great  a  prejudice 
against  the  accused  as  to  preclude  a  fair 
trial,  refers  to  a  prejudice  which  may  exist, 
either  as  against  the  accused  himself,  or  by 
reason  of  a  prejudgment  of  his  cause.  Han- 
dle V.  States  28  &  W.  953,  954,  34  Tex.  Cr. 
R.43. 
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••Prejudice,"  as  used  with  respect  to  ye- 
Qiremen,  means  the  same  as  prejudgment; 
that  is,  one  who  has  prejudged  a  person's 
guilt  of  the  accusation  charged  against  him 
has  a  prejudice  against  such  person.  Randle 
V.  State,  84  Tex.  Cr.  R.  43,  28  S.  W.  953 
(dted  approvingly  in  Faulkner  t.  State^  ^ 
a  W.  1093,  1095,  43  Tex.  Cr.  K  811). 

Where  it  appears  from  the  testimony 
that  the  great  majority  of  those  liable  to 
jury  service  in  a  criminal  case  must  have 
formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant,  then,  notwithstand- 
ing the  conclusion  drawn  by  some  of  the 
witnesses  that  no  prejudice  existed  against 
him,  the  court  will  be  constrained  to  believe 
that  what  the  law  terms  '^prejudice*'  did  ex- 
ist, for  prejudgment  and  prejudice  amount  to 
the  same  thing.  Cortez  v.  States  69  8.  W. 
530,  538,  44  Tex.  Cr.  R.  169. 

The  word  ''prejudice,"  in  a  statute  mak- 
ing the  prejudice  of  a  juror  a  ground  of  chal- 
lenge, "seems  to  imply  nearly  the  same  thing 
as  'opinion,'  a  prejudgment  of  the  case^  and 
not  necessarily  an  enmity  or  ill  will  against 
either  party.  The  statute  intended  to  ex- 
clude any  person  who  had  made  up  his  mind 
or  formed  the  judgment  in  advance  in  favor 
of  either  side;  yet  the  opinion  or  Judgment 
must  be  something  more  than  a  vague  im- 
pression, formed  from  casual  conversations 
with  others  or  from  reading  imperfect,  ab- 
breviated newspaper  reports.  It  must  be 
such  an  opinion  upon  the  merits  of  the  ques- 
tions as  would  be  likely  to  bias  or  prevent 
a  candid  Judgment  upon  a  full  hearing  of 
the  evidence.  If  one  had  formed  what  in 
some  sense  might  be  called  an  opinion,  but 
which  yet  fell  far  short  of  exciting  any  bias 
or  prejudice,  he  might  conscientiously  dis- 
charge his  duty  as  a  juror."  Commonwealth 
V.  Webster,  59  Mass.  (5  Cush.)  295,  297,  53 
Am.  Dec.  711. 

"Prejudice"  means  prejudgment,  judg- 
ment beforehand;  and  hence  expressions  by 
a  juror,  after  a  trial  and  verdict,  as  to  the 
guilt  of  defendant,  do  not  show  prejudice  on 
the  part  of  the  Juror.  State  T.  Anderson,  87 
Pac  1»  14  Mont  64L 

PRELIMINARY. 

Introductory;  initiatory;  preceding;  tem- 
porary and  provisional — ^as  preliminary  ex- 
amination, injunction,  articles  of  peace,  etc 
Black,  Law  Diet 

PBEUMINABT  EXAMINATIOH. 

As  proceeding,  see  "Proceedings.** 

The  object  of  a  preliminary  examination 
is  twofold:  (1)  To  inquire  touching  the  com- 
mission of  crime  and  the  accused's  connec- 
tion with  it;    (2)  to  perpetuate  testimony. 


The  state  has  an  Interest  in  both.  The  right 
to  a  preliminary  examination  is  not  confined 
to  the  person  accused,  but  it  exists  in  uie 
state  as  well.  State  ex  rel.  Attorney  Gen- 
&nL\  T.  Brunot,  28  South.  996,  997,  104  La. 
237. 

"The  proceeding  known  as  a  'prelimi- 
nary examination'  under  the  laws  of  this 
state  is  well  understood.  It  is  a  proceeding 
before  a  regularly  constituted  court,  or  Judi- 
cial magistrate,  in  which  the  accused  has 
the  right  to  be  present  and  hear  all  the 
vritnesses,  participate  in  their  examination, 
and  be  heard  also  in  his  own  behalf."  In  ro 
Dolph,  28  Pac  470,  471,  17  Colo.  86. 

A  preliminary  hearing  is  in  no  sense  a 
trial,  in  which  defendant's  rights  in  respect 
to  his  guilt  or  innocence  are  adjudged,  deter- 
mined, or  prejudiced,  whether  a  hearing  re- 
sults in  a  discharge  of  the  accused  person  or 
in  holding  lilm  for  appearance  at  the  district 
court  to  answer  the  accusations  made  against 
him.  The  examination  is  to  ascertain  wheth- 
er the  crime  charged  has  been  committed, 
and,  if  such  is  found  to  be  the  case,  to  en- 
force his  presence  at  the  district  court  to 
answer  the  charge.  Van  Buron  t.  State,  91 
N.  W.  201«  202,  65  Neb.  228. 

PBELIMINABT  IHJUlf  OTIOK. 

A  "proliminary  injunction,"  or,  as  it  Is 
sometimes  called,  "injunction  pendente  lite," 
Is  a  provisional  remedy,  granted  before  the 
hearing  on  the  merits  for  the  purpose  of 
preventing  the  perpetration  of  wrong  or  the 
doing  of  any  act  whereby  the  rights  in  con- 
troversy may  be  materially  injured  or  «i- 
dangered  before  the  final  decree;  and  its 
purpose  is  to  preserve  the  subject  of  contro- 
versy until  an  opportunity  is  afforded  for  a 
full  and  deliberate  investigation.  Darling- 
ton Oil  Go.  T.  Pee  Dee  Oil  &  Ice  Co.,  40  S. 
B.  169,  177,  62  S.  C.  196;  Helm  t.  Oilroy,  26 
Pac.  851,  852,  20  Or.  517. 

A  preliminary  Injunction  is  a  preventive 
remedy  only.  Mooslc  Mountain  &  C  R.  Co. 
V.  Delaware,  L,  &  W.  R.  Co.  (Pa.)  4  0.  P. 
Rep.  189,  192. 

The  sole  object  of  a  preliminary  injunc- 
tion is  to  preserve  the  subject  of  the  con- 
troversy in  a  condition  in  which  it  Ib  when 
the  order  is  made.  It  cannot  be  used  to  take 
property  from  the  possession  of  one  and  put 
it  in  the  possession  of  another.  Fredericks 
V.  Huber,  37  Ati.  90,  180  Pa.  572. 

A  "preliminary  injunction"  merely  pre- 
serves matters  in  statu  quo,  and  cannot  di- 
rect the  restoration  of  property  to  its  con- 
dition before  being  disturbed.  Southern  Pac 
R.  Co.  T.  City  of  Oakland  (U.  S.)  68  Fed. 
50,  54. 

A  "preliminary  injunction"  Is  In  its  op- 
eration somewliat  like  Judgment  and  execo- 
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tioB  before  triaL  It  Is  only  to  be  resorted 
to  from  a  pressing  necessity,  to  avoid  injnri- 
0118  consequences,  wbicb  cannot  be  repaired 
under  any  standard  of  compensation,  and  is 
therefore  a  preventative  remedy  only.  It  is 
a  restrictlTe  or  prohibitory  process  to  compel 
the  party  to  maintain  his  status  merely  until 
the  matters  In  dlq;>ute  shall  be  determined. 
Appeal  of  Mammoth  Vein  GonsoL  Coal  Co., 
64  Pa.  (4  P.  F.  Smith)  183,  188. 

A  preliminary  injunction  maintaining 
the  status  quo  may  properly  issue  whenever 
the  question  of  law  or  fact  to  be  ultimately 
determined  in  a  suit  are  grave  and  difUcult, 
and  an  injury  to  the  moving  party  will  be 
immediate,  certain,  and  great  if  it  is  denied, 
while  the  loss  or  inconvenience  to  the  op- 
posing party  will  be  comparatively  small  and 
insignificant  if  it  is  granted.  Allison  v.  Cor- 
son (U.  S.)  88  Fed.  581,  584,  32  C.  C.  A.  12. 

A  preliminary  injunction  is  commonly 
spoken  of  as  a  temporary  injunction,  and  is 
granted  pending  a  hearing  on  the  merits, 
and  only  upon  complainant's  entering  into 
bond,  with  surety,  conditioned  and  payable  as 
required  by  law.  The  writ  is  obtained  upon 
an  ex  parte  hearing,  and  the  bond  is  required 
as  a  protection  against  the  abuse  of  this 
extraordinary  process  and  to  prevent  oppres- 
sions by  its  use.  It  is  dlfTerent  from  a  per- 
manent injunction,  in  that  it  is  preliminary 
to  a  hearing  on  the  merits  and  by  no  means 
dependent  on  such  hearing.  Jesse  French 
Piano  &  Organ  Co.  v.  Forbes,  82  South.  078, 
670,  IPt  Ala.  302,  92  Am.  St  Rep.  81. 


PREMATURE  LABOR. 

Premature  labor  is,  technically  speaking, 
the  delivery  of  the  ovum  or  embryo  by  a  fe- 
male within  a  short  time  after  six  months 
has  elapsed  from  the  date  of  conception. 
Smith  T.  SUte,  88  Me.  48»  69,  54  Am.  Dec 
607. 


PREMEDITATE-PREMEDITATION. 

"Premeditated,  willful,  malicious,  and 
deliberate"  denote  the  intent  with  which  kill- 
ing must  be  done  to  make  it  murder  in  the 
first  degree.  Moreover,  they  denote,  not  only 
the  moral  Impulse,  but  peculiarly  the  mental 
process  through  which  the  crime  is  conceiv- 
ed and  the  act  resolved  upon.  Cannon  r. 
State,  31  S.  W.  150,  151,  60  Ark.  564. 

By  "premeditation*'  is  meant  thinking 
out  beforehand;  and  when  one  thinks  over 
doing  an  act,  and  then  determines  or  con- 
cludes to  do  it,  he  has  premeditated  the  act 
State  V.  Splvey,  43  S.  B.  475,  476,  132  N.  C. 
989. 

"With  premeditation"  means  with  previ- 
ous design  formed.  State  v.  Fiske^  68  Conn. 
888^  390,  28  Aa  572. 


Premeditation  implies  meditation  before- 
hand or  previous  deliberation.  People  v. 
Kieman,  8  N.  Y.  Cr.  B.  247,  250. 

To  premeditate  is  to  think  of  a  matter 
beforehand.  It  is  to  conceive  of  a  thing  be- 
fore it  is  executed.  The  word  "premeditat- 
ed" would  seem  to  imply  something  more 
than  deliberate^  and  may  mean  that  the  party 
had  not  only  deliberated,  but  had  framed  in 
his  mind  the  plan  of  destruction.  Common- 
wealth T.  Smith  (N.  T.)  2  Wheelor,  Cr.  Cas. 
79,  86. 

"Premeditated,"  as  used  in  the  defini- 
tion of  murder,  means  contrived  beforehand 
or  designed  previously.  Martin  v.  State,  25 
South.  255,  257,  119  Ala.  1;  Mitchell  v.  State, 
60  Ala.  26,  28;  Hawes  r.  State,  7  South.  802, 
804,  88  Ala.  87. 

"Premeditated"  means  thought  out,  oon- 
sideredt  or  revolved  in  the  mind  beforehand; 
deliberated;  to  have  formed  in  the  mind  by 
previous  thought  or  meditation;  previously 
contrived,  designed,  or  intended.  Fahne- 
stock  V.  State,  23  Ind.  231,  261;  Brannigan 
V.  People,  24  Pac.  767,  769,  8  Utah,  488. 

The  word  "premeditate"  means  to  think 
of  beforehand;  as,  where  a  man  thinks  about 
the  commission  of  an  act,  and  concludes  or 
determines  in  his  mind  to  commit  the  act, 
he  has  thus  premeditated  the  commission  of 
the  act  State  v.  Dowden,  24  8.  B.  722^  723, 
118  N.  C.  1146. 

If  a  person  had  time  to  think,  and  did 
think,  and  after  having  thought  he  struck 
the  blow  as  the  result  of  a  determination 
produced  by  the  operation  of  the  mind,  then 
that  would  be  a  sufiadent  deliberation  and 
premeditation.  This  was  held  to  be  a  correct 
definition  of  the  terms  "deliberate"  and  "pre- 
meditate," one  of  the  definitions  of  "premedi- 
tate" being  "deliberate."  Cleveland  v.  State, 
5  South.  426,  481,  86  Ala.  1. 

"Premeditation"  means,  according  to 
Webster,  the  act  of  meditating  before;  previ- 
ous deliberation;  previous  contrivance  or  de- 
sign to  perform.  Bouvier  says  premedita- 
tion differs  essentially  from  will,  because  it 
supposes,  besides  an  actual  will,  a  delibera- 
tion and  continued  persistence,  which  indi- 
cate more  perversity.  Simmerman  v.  The 
State,  17  N.  W.  115,  14  Neb.  568. 

Premeditation  is  the  mental  operation 
of  thinking  upon  an  act  before  doing  it,  or 
upon  an  inclination  before  carrying  it  out. 
State  V.  Straub,  47  Pac.  227,  230,  16  Wash. 
111. 

"Premeditation,"  means  thinking  before- 
hand. An  act,  to  be  premeditated,  must  have 
been  the  object  of  thought  before  it  was  car- 
ried into  effect;  thought  about  before  it  was 
done,  as  contradistinguishing  it  from  an  act 
which  the  mind  has  not  conceived  and  matur- 
ed, and  which  has  not  received  the  assent 
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of  the  will  and  sanction  of  the  Judgment  to 
its  accomplishment  Commonwealth  y.  Pcr^ 
rier  (Pa.)  8  Phlla.  229.  232. 

By  the  term  "premeditation,**  or  ''pre- 
meditated" is  meant  thought  of  beforehand 
for  any  length  of  time,  however  short  State 
▼.  Howell,  23  S.  W.  263,  267,  117  Mo.  307; 
State  y.  Brooks,  6  S.  W.  257,  261,  92  Mo.  642; 
State  Y.  Snell,  78  Ma  240,  248;  State  y. 
KotoYsky,  74  Mo.  247,  249;  State  Y.  Lewis, 
69  Mo.  92,  93;  State  y.  Harris,  76  Mo.  861, 
368;  SUte  y.  Marsh,  71  S.  W.  l(m,  1004, 
171  Mo.  523;  State  y.  Gatlin,  70  S.  W.  886, 
888,  170  Mo.  854;  State  y.  PrlYltt,  75  S.  W. 
467,  459,  175  Mo.  207;  State  Y.  McMulUn,  71 
&  W.  221,  224,  170  Mo.  606;  Stete  y.  Talbott, 
73  Mo.  347,  850;  State  y.  Aahcraft,  70  S.  W. 
898,  900,  170  Mo.  409;  State  y.  Kilgore,  70 
Mo.  546,  555;  State  y.  Kale,  82  S.  B.  892, 
895,  124  N.  O.  816;  Territory  y.  Scott,  17  Pac. 
627,  630,  7  Mont  407;  People  y.  Callaghan, 
6  Pac.  49,  63,  4  Utah,  49;  Republic  of  Ha- 
waii Y.  Yamane  Nencbiro,  12  Hawaii,  189, 
202. 

The  ordinary  meaning  of  the  word  ''pre- 
meditated*'  is  "previously  considered,  or 
meditated  on,"  and  when  prefixed  to  the  act 
of  killing,  in  a  statute  defining  murder, 
necessarily  refers  to  the  state  of  mind  of 
the  slayer  at  the  time  of  the  killing,  and 
In  conjunction  with  the  word  ''deliberate"  It 
Implies  that  the  killing  is  designed  before 
the  act  and  that  such  design  is  not  the  sud- 
den, rash  conception  of  an  enraged  mind, 
but  that  the  mind  is  sufficiently  cool  and  self- 
possessed  to  consider  of  and  contemplate 
the  nature  of  the  act  then  about  to  be  done. 
Atkinson  y.  State,  20  Tex.  522,  531. 

'Tremedltation,"  as  used  with  reference 
to  homicide,  means  that  the  killing  was  the 
result  of  a  design  to  kill  formed  before 
the  act  Anthony  y.  State,  19  Tenn.  (Meigs) 
265.  277,  33  Am.  Dec.  143;  SUte  Y.  Goella, 
28  Pac.  28,  33,  8  Wash.  St  99. 
» 

"Premeditation,"  when  used  with  refer- 
ence to  the  element  necessary  to  constitute 
murder  in  the  first  degree,  exists  when  the 
iDtentlon  to  do  the  criminal  act  has  been 
formed  before  the  attempt  to  execute  it 
United  States  Y.  Kie  (U.  S.)  26  Fed.  Cas. 
781,  782. 

''Premeditated  killing,"  as  used  in  a 
statute  defining  murder  in  the  first  degree 
as  the  premeditated  killing,  etc.,  of  a  human 
being,  means  "a  killing  in  which  the  delib- 
eration or  consideration  precedes  the  pur- 
pose formed,  and  It  need  not  precede  the  pur- 
pose formed  for  any  particular  period  of 
time."    People  y.  Pool,  27  Cal.  672,  685. 

To  kill  a  person  with  premeditated  de- 
sign the  mind  must  have  acted  in  regard  to 
the  killing  before  the  act  was  committed, 
and  the  mind  must  have  settled  down  re- 


solved to  kill  and  murder,  and  tSio  kill- 
ing done  with  a  deliberate  mind  and  f6rmed 
design  of  so  doing.  State  v.  Ck>eUa,  28  Pae. 
28,  83,  8  Wash.  8t  99. 

The  words  "deUberate**  and  ''premeditat- 
ed" are  peculiarly  and  solely  descriptiYe 
of  murder  in  the  first  degree.  Gannon  v. 
State,  81  &  W.  160,  151.  60  Ark.  564. 

The  expressions  "premeditation,"  '*de- 
liberatlon,"  "design,"  and  "determinaties 
distinctly  formed  in  the  mind,"  used  in  the 
charge  of  a  prosecution  for  murder,  all  in- 
ply  the  absence  of  overpowering  passion. 
State  Y.  Ah  Mook.  12  Nev.  869,  881. 

"Premeditated,"  as  employed  in  the  Re- 
vised Statutes,  declaring  the  killing  of  a 
human  being  to  be  murder  when  done  from 
a  premeditated  design  to  effect  the  death 
of  the  person,  does  not  include  an  intent 
formed  at  the  very  instant  of  striking  the 
fatal  blow.  Sullivan  v.  People  (N.  Y.)  1 
Parker,  Gr.  R.  847,  861. 

DeliberAtlim. 

"Premeditated,"  as  used  in  a  statutory 
definition  of  murder,  requiring  the  killing 
to  be  deliberate  and  premeditated,  is  synony- 
mous with  "deliberate^'  as  there  used.  State 
v.  Lopes,  16  Nev.  407,  414;  People  v.  Ah 
Ghoy,  1  Idaho,  817,  819;  Bower  v.  State,  5 
Mo.  864,  879,  82  Am.  Dea  324;  State  v.  Dale, 
18  8.  W.  976,  108  Mo.  205;  State  v.  Reed,  23 
S.  W.  886,  889,  117  Mo.  604.  Gontra,  see 
People  v.  Mongano,  1  N.  Y.  Gr.  R.  411,  418. 

The  terms  "deliberation"  and  "premedi- 
tation," as  used  in  an  indictment  for  mur- 
der, are  synonymous.  Gannon  v.  State,  82 
&  W.  128,  129,  60  Ark.  664. 

Deliberation  is  also  premeditation,  but 
it  is  something  more.  Deliberation  is  only 
exercised  in  a  natural  state  of  the  blood, 
while  premeditation  may  be  either  in  that 
state  of  the  blood  or  in  heat  of  passion. 
State  v.  Kotovsky,  74  Mo.  247,  249. 

Where  the  killing  is  the  deliberate  act 
of  the  person  who  commits  the  offense,  and 
the  act  was  performed  with  an  intent  to 
take  life,  there  is  a  premeditated  killing, 
within  the  meaning  of  the  statutory  defini- 
tion, which  makes  a  premeditated  killing 
murder  in  the  first  degree.  McGabe  v.  Gom- 
monwealth  G?a.)  8  Atl.  46,  52. 

"If  a  person  had  time  to  think,  and 
did  think,  and  after  having  thought  he  struck 
the  blow  as  the  result  of  a  determination 
produced  by  the  operation  of  the  mind,  then 
that  would  be  a  sufficient  deliberation  and 
premeditation."  This  was  held  to  be  a  cor- 
rect definition  of  the  terms  "deliberate"  and 
"premeditate";  <»ie  of  the  definitions  of  "pre- 
meditate^* being  "deliberate."  Gleveland  v. 
State,  6  South.  426,  431,  86  Ala.  1. 
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latent  ov  purpose. 

In  an  indictment  charging  murder,  both 
the  words  "deliberation*'  and  "premedita- 
tien"  involve  a  prior  purpose  to  do  the  act 
charged.  Anbrey  r.  State,  85  8.  W.  792,  62 
Ark.  86a 

Premeditation  means  that  there  was  de- 
sign or  intent  before  the  act;  that  is,  that 
the  accused  planned,  contrived,  and  schemed 
beforehand.  State  ▼.  McGaffln,  18  Pac.  560, 
562,  86  Kan.  815. 

Premeditation  means  any  preooncetved 
intention  to  effect  the  death  of  deceased. 
Carter  t.  State,  22  Fla.  658,  558. 

'Tremeditatlon,"  as  applied  to  a  homi- 
cide^ is  defined  as  meaning  intent  before  the 
act,  but  not  necessarily  an  intent  existing 
any  extended  time  before  the  act  Ernest 
T.  State,  20  Fla.  883,  888;  Killins  r.  State, 
9  South.  711,  714,  28  Fla.  818. 

"Premeditated,"  as  used  with  relation  to 
homicide,  implies  that  the  act  is  done  in 
pursuance  of  a  prior  intention;  a  predeterm^ 
nation.  State  v.  Wells,  1  N.  J.  Law  (Ck)xe) 
424,  429,  1  Am.  Dec.  211. 

The  presence  of  a  specific  intent  to  take 
life  is  not,  standing  alone,  conclusive  that 
the  homicidal  act  was  done  with  delibera- 
tion and  premeditation.  State  v.  Bonofiglio, 
52  Atl.  712,  718,  67  N.  J.  Law,  289,  91  Am. 
St  Rep.  428. 

Maliee   aforetkovcHt,   or  express  ma^ 
lloe. 

''Premeditated"  is  synonymous  with 
''aforethought"  People  v.  Ah  Ghoy,  1  Idaho, 
317,  819;  Edwards  v.  State,  25  Ark.  444,  446. 

The  terms  "malice  aforethought"  and 
"premeditation,"  as  used  in  an  indictment 
for  murder  in  the  first  degree,  are  synony- 
mous. Gannon  v.  State,  82  S.  W.  128,  129, 
60  Ark.  564. 

In  the  statute  relating  to  murder,  pre- 
meditation is  precisely  the  same  as  express 
malice  and  malice  aforethought  at  common 
law.  Clifford  v.  State,  17  N.  W.  804»  807,  58 
Wis.  477. 

In  order  to  constitute  premeditation, 
something  more  must  appear  than  the  prior 
existence  of  actual  malice,  or  than  the  pre- 
sumption of  malice  which  arises  from  the 
use  of  a  deadly  weapon.  State  v.  Thomas,  24 
S.  E.  481,  434,  118  N.  G.  1118. 

Premeditation,  necessary  to  constitute 
murder  In  the  first  degree,  draws  with  it  the 
necessity  of  express  malice  toward  the  vic- 
tim on  the  part  of  the  appellant,  because  it 
would  be  impossible  in  the  nature  of  things 
for  premeditation  to  exist  toward  an  individ- 
ual without  at  the  same  time  having  toward 
that  indlvidqal  the  express  evil  intent  con- 


stituting malice.    King  v.  State,  20  8.  W.  169, 
175,  91  Tenn.  (7  Pickle)  617. 

The  word  "premeditated"  as  used  in  2 
Rev.  St  p.  657,  §  5,  defining  murder  to  be 
the  killing  of  a  person  with  a  premeditated 
design  to  effect  his  death,  is  synonymous 
with  "aforethought"  and  "pr^ense."  The 
three  terms  possessing  etymologically  the 
same  meaning,  being  the  Latin  and  Saxon 
synonyms,  expressing  a  single  idea,  and  pos- 
sessing in  law  precisely  the  same  force;  and 
therefore  the  statute,  so  far  as  the  term  "pre- 
meditated" is  concerned,  did  not  alter  the 
common  law.  People  v.  Clark,  7  N.  Y.  (8 
Sold.)  885,  898;  Id.,  11  N.  Y.  Leg.  Obs.  4,  22. 

"Premeditated"  is  held  to  be  sufficiently 
synonymous  with  "malice  aforethought"  so 
that  under  a  statute  providing  that  all  delib- 
erate and  premeditated  killing,  etc.,  is  mur- 
der in  the  first  degree,  an  allegation  in  an 
indictment  that  the  killing  was  with  malice 
aforethought  was  sufficient;  "aforethought" 
being  defined  as  being  "premeditated,"  "pre- 
pense," or  in  other  words  that  "afore- 
thought" includes  "premeditated,"  and  mal- 
ice aforethought  being  malice  premeditated, 
and  vice  versa.  Brannigan  v.  People,  24  Pac. 
767,  769,  8  Utah,  488. 

Time  as  element  of. 

2  Rev.  St  p.  657,  §  51,  declaring  the  kill- 
ing of  a  human  being  to  be  murder,  when 
perpetrated  from  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  re- 
quires not  only  the  design  to  kill,  but  that 
the  design  must  have  been  the  subject  of 
meditation  or  reflection  before,  as  the  prefix 
"pre"  clearly  requires.  Before  what  is  this 
premeditated  design  of  killing  to  be,  except 
before  the  act  that  was  meditated,  viz.,  the 
fatal  blow  by  which  the  killing  was  accom- 
plished. The  very  requirement  that  the  de- 
sign shall  be  thought  of  and  meditated  before 
the  act  shall  be  committed  which  is  the 
cause  of  death  admits  that  there  is  an  inter- 
val between  the  design  or  intention  and  the 
commission  of  the  act  People  t.  Glark,  11 
N.  Y.  Leg.  Obs.  4,  22. 

The  word  "premeditated,"  as  used  in  a 
definition  of  murder  in  the  first  degree,  re- 
quiring the  homicide  to  be  premeditated, 
does  not  "require  any  particular  length  of 
time  that  such  premeditation  should  have 
been  going  on  prior  to  the  fatal  act;  but  if, 
in  fact  it  did  precede  the  act  it  gave  char- 
acter to  .the  crime.  It  was  meant  to  distin- 
guish between  an  act  done  with  murderous 
intent  with  the  purpose  of  mind  to  kill,  and 
an  act  done  upon  sudden  impulse,  without 
meditation  or  murderous  intent"  ^  State  v. 
Cferr,  53  Vt  87,  46. 

In  discussing  a  statute  naming  several 
modes  of  killing  that  would  make  the  killing 
murder  in  the  first  degree,  and  then  saying, 
"or  by  any  other  kind  of  willful*  deliberate. 
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or  premeditated  killiiig,"  etc.,  bnt  not  defin- 
ing any  mode  or  means  of  doing  it,  the  court 
said:  **lf  it  was  premeditated,  it  would  be 
murder  in  the  first  degree;  that  is  to  say,  if 
the  killing  was  murder,  and  done  with  pre- 
meditation, It  would  be  murder  in  the  first 
degree.  The  term  'premeditated'  was  not 
meant  to  require  any  particular  length  of 
time  that  such  premeditation  should  haye 
been  going  on  prior  to  the  fatal  act,  and 
if  in  fact  it  did  precede  the  act,  it  gave 
character  to  the  crime.  It  was  meant  to  dis- 
tinguish between  an  act  done  with  murder- 
ous intent,  with  a  purpose  of  mind  to  kill, 
and  an  act  done  upon  sudden  impulse^  with- 
out preparation  or  murderous  intent**  State 
V.  Oarr,  63  Vt  87,  47. 

"Premeditation"  has  been  defined  in 
Rev.  St  §  2384,  as  meaning  intent  before  the 
act,  but  not  necessarily  existing  any  extend- 
ed time  before  the  act  Olds  y.  State  (Fla.) 
33  South.  296,  299. 

By  "deliberately  and  with  premedita- 
tion," in  instructions  defining  murder,  is  not 
meant  that  any  particular  length  of  thne 
need  intervene  between  the  formation  of  the 
purpose  to  kill  and  its  execution.  It  is  not 
necessary  that  the  deliberation  and  premed- 
itation should  continue  for  a  day,  an  hour,  or 
a  minute;  but  it  is  enough  that  the  design 
to  kill  is  fully  and  clearly  received  in  the 
mind,  and  purposely  and  deliberately  exe- 
cuted. State  v.  Zdanowica,  55  AtL  743,  746, 
69  N.  J.  Law,  619. 

The  law  does  not  lay  down  any  rule  as 
to  the  time  which  must  elapse  between  the 
moment  when  a  person  premeditates  and 
comes  to  a  determination  in  his  own  mind  to 
kill  another  person  and  the  moment  he  does 
the  killing,  as  a  test  It  is  not  a  question  of 
time.  It  is  merely  a  question  whether  the 
accused  formed  in  his  own  mind  the  deter- 
mination to  kili  the  deceased,  and  then  at 
some  subsequent  period,  either  immediate  or 
remote,  carried  his  previously  formed  deter- 
mination into  effect  by  killing  the  deceased. 
If  there  be  an  intent  to  kill,  and  a  simulta- 
neous killing,  then  there  is  no  premeditation. 
State  y.  Dowden,  24  &  B.  722,  723,  118  N.  O. 
1146. 

There  may  be  no  appreciable  space  of 
time  between  the  intent  to  kill  and  the  act 
of  killing.  That  must  be  instantaneous,  as 
the  successive  thoughts  of  the  mind.  People 
v.  Callaghan,  6  Pac.  49,  53,  4  Utah,  49. 

There  must  be  time  and  opportunity  for 
deliberate  thought  and  that  after  the  mind 
conceives  the  thought  of  taking  the  life,  the 
conception  is  meditated  upon,  and  a  delib- 
erate determination  formed  to  do  the  act, 
which,  being  done,  makes  the  killing  murder 
in  the  first  degree,  no  matter  how  soon  there- 
after the  fatal  resolve  is  carried  into  execu- 
tion.   Fahnestock  y.  State,  23  Ind.  231»  261. 


An  intent  to  kill,  formed  in  the  instant 
of  the  killing,  is  within  the  meaning  of  the 
word  "premeditation,"  under  Act  1862, 
amending  the  laws  of  murder.  Lanergan  y. 
People  (N.  Y.)  6  Parker,  Or.  R.  209,  218. 

The  law  fixes  no  particular  length  of 
time  these  elements  shall  be  shown  to  have 
existed  in  the  mind.  If  they  coexist  but  a 
moment  before,  and  prompt  the  fatal  act,  it 
is  sufBcient  There  must  have  been  a  pre- 
viously formed  purpose  to  take  the  life  of 
the  person  slain,  and  death  must  be  the  re- 
sult of  the  voluntary,  intentional  employ- 
ment of  means  calculated  to  produce  it 
Hawes  y.  State,  7  South.  302,  804,  88  Ala.  37. 

The  law  does  not  prescribe  what  length 
of  time  should  intervene  between  the  forma- 
tion of  the  design  and  the  execution  thereof. 
All  it  requires  is  that  there  be  such  an  in- 
terval of  time  between  the  intent  and  the 
act  as  will  repel  the  presumption  that  it  was 
done  upon  a  sudden  impulse,  conceived  and 
executed  almost  instantaneously,  or  that  its 
execution  followed  so  quickly  after  the  de- 
sign as  to  show  that  the  mind  was  not  fully 
conscious  of  its  own  intention.  If  there  is 
an  intent  to  kill,  an  interval  of  time  after  it 
sufficiently  long  for  the  prisoner  to  be  fully 
conscious  of  what  he  intends,  and  then  an 
execution  of  such  intent  there  is  premedita- 
tion. Savage  v.  State.  18  Fla.  909,  965;  Car- 
ter V.  State,  22  Fla.  553,  558;  Killins  v.  SUte, 
9  South.  711,  7H  28  Fla.  313. 

"Judge  Rush,  in  Commonwealth  y. 
Smith,  has  said:  'It  is  equally  true,  both  in 
fact  and  from  experience,  that  no  time  is  too 
short  for  a  wicked  man  to  frame  in  his  mind 
his  scheme  of  murder  and  to  contrive  the 
means  of  accomplishing  it'  But  this  expres- 
sion must  be  qualified,  lest  it  mislead.  It  i» 
true  that  such  is  the  swiftness  of  human 
thought  that  no  time  is  so  short  in  which  a 
wicked  man  may  not  form  a  design  to  kil^ 
and  frame  the  means  of  executing  his  pur^ 
pose;  yet  this  suddenness  Is  opposed  to  "pre- 
meditation,' and  a  Jury  must  be  well  con- 
vinced upon  the  evidence  that  there  was  tlrne^ 
to  deliberate  and  premeditata  The  law  re- 
gards, and  the  jury  must  find,  the  actual  in- 
tent; that  is  to  say,  the  fully  formed  pur- 
pose to  kill,  with  so  much  time  for  deliber- 
ation and  premeditation  as  to  convince  them 
that  this  purpose  is  not  the  immediate  off- 
spring of  rashness  and  impetuous  temper, 
and  that  the  mind  has  become  fully  con- 
scious of  its  own  design.  If  there  be  time  to 
frame  in  the  mind,  fully  and  consciously,  the- 
intention  to  kill,  and  to  select  the  weapoa 
or  means  of  death,  and  to  think  and  know 
beforehand,  though  the  time  be  short  the 
use  to  be  made  of  it  there  is  time  to  deliber- 
ate and  to  premeditate."  Commonwealth  y» 
Drum,  58  Pa.  (8  P.  F.  Smith)  9,  16. 

Premeditation  must  be  as  quick  as* 
thought  for  any  convictlim  or  Intention  that 
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enters  Into  the  mind  of  man  enters  with  the 
rapidity  of  thought  It  has  to  enter  th^e 
at  some  particular  moment  But  an  instruc- 
tion that  no  appreciable  space  of  time  need 
elapse  between  the  forming  of  an  intent  and 
the  infliction  of  the  fatal  wound,  and  that 
the  forming  of  the  deliberate  and  premedi- 
tated intent  and  the  infliction  of  the  mortal 
blow  may  follow  each  other  as  rapidly  '*aB 
successlye  thoughts  of  the  mind/*  is  error, 
as  it  obliterates  the  distlnctlan  between  mur- 
der in  the  flrst  and  second  degrees.  State  t. 
Moody,  51  Pac.  856,  359,  IS  Wash.  165. 

Though  the  mental  process  may  require 
but  a  moment  of  thought,  it  must  be  shown, 
so  as  to  satisfy  the  jury  beyond  a  reasonable 
doubt,  that  the  prisoner  weighed  and  bal- 
anced the  subject  of  killing  in  liis  mind  long 
enough  to  consider  the  reason  or  motiye 
which  impelled  liim  to  the  act,  and  to  form 
a  fixed  design  to  kill  in  furtherance  of  such 
purpose  or  motive.  State  t  Thomr.s,  24  8. 
B.  431,  434,  118  N.  O.  lllii. 

While  the  law  requhres,  in  order  to  con- 
stitute murder  in  the  flrst  degree,  that  the 
killing  shall  be  willful,  deliberate,  and  pre- 
meditated, it  does  not  require  that  the  will- 
ful intent,  premeditation,  or  deliberation 
shall  exist  for  any  particular  length  of  time 
before  the  crime  is  committed.  It  is  suffi- 
cient if  there  was  a  design  and  determination 
to  kill,  distinctly  formed  in  the  defendant's 
mind  before  he  struck  the  fatal  blow  wliich 
caused  the  death  of  decedent  Miller  t. 
State,  81  N.  W.  1020,  1021,  106  Wis.  166. 

The  law  flxes  no  time  in  which  a  design 
to  kill  may  be  formed.  It  may  be  the  con- 
ception of  a  moment,  as  well  as  the  plan  of 
hours.  Anderson  t.  Territory^  18  Pac.  21» 
26,  4  N.  M.  10& 


PREMEDITATED  DE8IOV. 

"Premeditated  design,"  employed  In  the 
Florida  statutes  in  regard  to  murder,  means 
an  intent  to  kill,  and  both  words  imply  pre- 
meditation. Olds  Y.  State  (Fla.)  83  South, 
296,  299. 

''A  premeditated  design  to  effect  the 
death"  means  that  there  was  a  design  to  kill 
deceased  fully  formed  in  the  mind  of  the 
slayer  before  the  killing  was  done,  and  that 
such  design  had  been  thought  over  and  med- 
itated on,  before  the  fatal  act  was  commit- 
ted, any  length  of  time,  no  matter  how  short 
Anderson  t.  Territoiy,  13  Pac.  21,  26,  4  N. 
M.  108. 

Intent  to  kill. 

"Premeditated  design,**  as  used  in  the 
statute  declaring  murder  to  be  killing  with 
premeditated  design.  Imports  an  intention. 
Bonfanti  v.  State,  2  Minn.  123,  128  (Oil.  99). 


'Tremedltated  design,"  as  used  In  a  stat- 
ute relating  to  homicide,  means  an  intent  to 
kill;  'Intended  design"  means  Intent;  and 
both  words  mean  premeditation.  Ernest  t. 
State,  20  Fla.  888,  888. 

Intcatioiiftlly  distlacuisl&ed. 

The  expressions  "intentionaUy*'  and 
"with  premeditated  design,"  in  Gen.  St  1866, 
c.  94,  relating  to  homicide,  are  not  used  as 
synonymous  expressions;  the  latter  involy- 
ing  a  greater  degree  of  deliberation  and  fore- 
{bought  than  the  former.  If  the  intention 
to  kill  is  formed  and  executed  in  the  heat  of 
passion,  upon  sudden  provocation,  it  falls 
witMn  the  meaning  of  the  statutes  speaking 
of  a  killing  intentionally  without  premedita- 
tion; but  if  the  intention  Is  formed  before 
the  heat  of  passion,  upon  sudden  proyocation, 
or  in  sudden  combat,  or,  though  formed  in  the 
heat  of  passion,  is  executed  after  sufficient 
cooling  time,  or  after  the  heat  of  passion  has 
subsided,  the  case  then  comes  within  the 
meaning  of  the  killing  with  a  premeditated 
design  to  effect  the  death  of  the  person  kill- 
ed. State  ▼.  Brown,  12  Minn.  688  (Gil.  448, 
465);  State  y.  Hoyt,  18  Minn.  182  (Gil.  126, 
134). 

Malloe  af oretliovsHt. 

"Premeditated  design,"  as  used  in  a  stat- 
utory definition  of  murder,  means  the  same 
as  "malice  aforethought"  in  the  common-law 
definition.  McDanlel  y.  State,  16  Miss.  (8 
Smedes  ft  M.)  401,  402,  47  Am.  Dec.  98. 

A  premeditated  design  to  kill  is  suffi- 
ciently expressed  in  the  term  "malice  afore- 
thought" People  y.  Enoch  (N.  Y.)  13  Wend. 
159,  167,  27  Am.  Dec  197. 

The  terms  "malice  aforethought,"  "delib- 
erate design,"  and  "premeditated  design"  are 
synonymous.  Hawthorne  y.  State,  58  Miss. 
778,  783. 

The  words  "premeditated  design,"  in  an 
indictment  for  miurder,  are  held  to  be  equly- 
alent  to  "with  malice  aforethought"  State 
y.  Holong,  88  Minn.  868,  870,  87  N.  W.  687. 

Time. 

'Tremedltated  design,"  as  used  in  '2 
Bey.  St  p.  657,  I  6,  defining  murder  as  kill- 
ing, perpetrated  on  a  person  with  a  premedi- 
tated design  to  effect  his  death,  is  not  an  In- 
tention formed  on  the  instant  The  words 
"premeditated"  and  "design"  both  import 
forethought  careful  reflection,  and  deliber- 
ately arranged  purpose;  ideas  all  inyolying 
in  their  structure  essential  elements  of  time 
— ^that  is,  a  reasonable  time,  time  for  reflec- 
tion, time  to  survey  the  contemplated  deed 
in  all  its  bearings  and  probable  results, 
and  to  contrive  and  arrange,  if  so  decided, 
the  means  and  method  and  occasion  of  its 
deadly  accomplishment  Hence  an  intention 
to  kill,  formed  on  the  Instant  of  striking  the 
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fatal  blow,  Is  not  a  Inremeditated  deaign"  to 
commit  murder.  People  r.  Clark,  11  N.  T. 
Leg.  Obs.  4,  13. 

''Premeditated  design,''  as  used  in  the 
statute  defining  murder  in  the  first  degree, 
means  a  preyiously  formed  Intention  to  kill. 
But  while  the  law  requires,  in  order  to  con- 
stitute murder  in  the  first  degree,  that  the 
killing  should  be  willful,  deliberate,  and  pre- 
meditated, still  it  does  not  require  that  the 
willful  intent,  premeditation,  or  delibera- 
tion shall  exist  for  any  particular  length 
of  time  before  the  crime  is  committed.  It  is 
Qot  necessary  that  the  killing  should  be  con- 
sidered, brooded  over,  or  reflected  on  for  a 
week,  day,  or  an  hour.  It  is  sufficient  if 
there  was  a  design  and  a  determination  to 
kill,  distinctly  formed  in  the  slayer's  mind  at 
any  moment  before  or  at  the  time  the  shot 
was  fired  which  caused  the  death  of  the  per- 
son killed.  There  may  be  no  appreciable 
space  of  time  between  the  intent  to  kill  and 
the  act  of  killing;  and  if  sufficient  deliber- 
ation was  had  to  form  a  design  or  purpose 
to  take  life,  and  to  put  that  design  into  exe- 
cution by  destroying  life,  then  there  was  in 
law  sufficient  deliberation  to  constitute  mur- 
der in  the  first  degree.  No  matter  whether 
the  design  to  take  life  had  been  for  a  long 
time  contemplated  by  the  slayer,  or  whether 
the  design  to  kill  was  formed  by  him  at  the 
instant  of  the  fatal  shot,  it  is  enough  that  the 
intent  to  kill  preceded  the  fatal  act,  although 
the  act  followed  instantly.  Perugi  y.  State, 
80  N.  W.  603,  587,  104  Wis,  230,  76  Am.  St 
Rep.  865. 

PREMEDITATED  KHXINO 

A  premeditated  killing  is  murder  in  the 
first  degree,  and  can  be  nothing  else,  because 
it  implies  the  lying  in  wait  and  malice  afore- 
thought and  settled  design.  It  is  willful,  de- 
liberate, and  expressly  malicious,  and  of 
course  these  elements  exclude  all  extenuating 
circumstances  to  reduce  it  below  the  first 
degree.  GUfTord  v.  SUte,  17  N.  W.  804^  307, 
58  Wis.  477. 

PREMEDITATED  MALICE. 

The  words  "premeditated  malice^"  In  an 
information  for  assault  and  battery,  as  de- 
scriptive of  the  manner  in  which  the  alleged 
assault  and  battery  was  perpetrated,  carry 
with  them  and  import  that  it  was  done  in 
either  a  rude  manner,  or  in  an  insolent  man- 
ner, or  in  an  angry  manner,  and,  if  not,  that 
it  was  done  in  all  of  them.  If  it  was  done 
with  premeditated  malice,  it  was  done  in 
an  angry  manner,  and  more,  because  malice 
is  defined  to  mean  enmity  of  heart,  malevo- 
lence, ill  will,  a  spirit  desiring  harm  or  mis- 
fortune to  another,  a  disposition  to  injure 
others,  unprovoked  malignity  of  spirit  Such 
an  allegation  sufficiently  describes  the  of- 
fense created  by  Rev.  St  1894,  ||  1888,  1964, 


providing  that  whoever  in  a  rude,  insolent,  or 
angry  manner  unlawfully  touches  another  is 
guilty  of  assault  and  battery.  Chandler  v. 
State,  39  N.  K  444,  447,  141  Ind.  106. 

Premeditated  malice  is  found  where  the 
intention  to  unlawfully  take  life  is  deliberate- 
ly formed  in  the  mind,  and  there  is'  deter- 
mination meditated  upon  before  the  fktal 
stroke  is  given.  State  v.  Straub,  47  Pac.  227, 
230,  16  Wash.  Ill;  SUte  v.  Gin  Pon,  47  Pac. 
961,  963,  16  Wash.  425. 

There  is  premeditated  malice  where  the 
Intention  to  unlawfully  take  life,  or  to  un- 
lawfully commit  such  an  assault  upon  anoth- 
er that  from  it  the  taking  of  life  would  result 
as  a  natural  and  plainly  probable  conse- 
quence, is  deliberately  formed  in  the  mind, 
and  that  determination  meditated  upon  be- 
fore the  fatal  deed  is  done.  There  need  be 
no  appreciable  space  of  time  between  the 
formation  of  such  intention  and  the  killing. 
They  may  be  as  instantaneous  as  successive 
thoughts.  It  is  only  necessary  that  the  act 
of  killing  be  preceded  by  a  concurrence  of 
will,  deliberation,  and  premeditation.  Re- 
public of  Hawaii  v.  Tamane,  12  Hawaii,  189, 
202. 

A  charge  that  "there  must  be  a  fixed 
design  to  kill,  and  that  the  premeditation 
may  take  place  but  a  moment  before  the  do- 
ing of  the  act,  but  both  states  of  mind  must 
be  actually  in  existence  to  make  the  offense 
murder  in  the  first  degree,"  is  not  objec- 
tionable as  providing  that  no  appreciable 
space  of  time  need  elapse  between  the  Intent 
to  kill  and  the  act  of  killing.  State  v.  Gin 
Pon,  47  Pac.  961,  963,  16  Wash.  426. 

The  words  "deliberate  and  premeditated 
malice,"  as  used  in  Gen.  St  Neb.  |  720,  de- 
fining murder  in  the  first  degree,  were  evi- 
dently designed  to  restrict  murder  in  that 
degree  to  cases  where  at  least  some  degree 
of  deliberation  was  shown  to  have  taken 
place  before  the  consummation  of  the  crime. 
Milton  V.  States  6  Neb.  136,  143. 

An  instruction  that  premeditated  malice 
is  where  the  intention  to  unlawfully  take  life 
is  deliberately  formed  in  the  mind,  and  that 
determination  meditated  upon  before  the  fa- 
tal stroke  is  given,  and  that  there  need 
not  be  any  appreciable  space  of  time  be- 
tween the  formation  of  intention  to  kill  and 
the  killing,  that  they  may  be  as  instanta- 
neous as  successive  thoughts,  and  it  is  only 
necessary  that  the  act  of  killing  be  preceded 
by  the  concurrence  of  will,  deliberation,  and 
premeditation  on  the  part  of  the  slayer,  is 
erroneous,  because  it  wipes  out  the  distinc- 
tion made  in  the  statute  between  murder  in 
the  first  and  second  degrees.  While  no  great 
amount  of  time  necessarily  intervenes  be- 
tween the  intention  to  kill  and  the  act  of  kill- 
ing, yet  under  a  statute  declaring  that  every 
person  who  shall  purposely  and  of  deliberate 
and  premeditated  malice  kill  another  shall 
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be  deemed  guilty  of  jnurder  in  the  first  de- 
gree^ there  must  be  time  enough  to  deliber- 
ate, and  no  deliberation  can  be  instantaneous. 
In  fact,  the  idea  of  deliberation  is  the  dis- 
tinguishing idea  between  murder  in  the  first 
and  second  degrees;  the  latter  being  defined 
MM  follows:  Every  person  who  shall  purpose- 
ly and  maliciously,  and  with  deliberation 
and  premeditation,  kill  another,  shall  be 
deemed  guilty  of  murder  in  the  second  de- 
gree. State  T.  Butten,  13  Waah.  203,  211,  43 
Pac.  80. 

PBEMEDITATEDIiT. 

Premeditatedly  means  thought  of  before- 
hand, for  any  length  of  time,  however  short 
State  T.  Seaton,  17  S.  W.  169,  171,  106  Mo. 
108;  State  t.  Fitzgerald,  82  &  W.  1118,  1115, 
180  Mo.  407;  State  y.  Dickson,  78  Mo.  438, 
441;  State  t.  Schafer,  22  S.  W.  447,  480,  116 
Mo.  96;  State  v.  Avery,  21  S.  W.  193,  197, 
113  Mo.  475;  State  t.  McKemde,  45  S.  W. 
1117,  144  Mo.  40;  SUte  T.  Harper,  61  S.  W. 
89,  91,  140  Mo.  614. 

"Premeditatedly,'*  as  used  in  Comp. 
Laws,  p.  287,  defining  the  various  degrees  of 
murder,  means  planned,  contrived,  or  schem- 
ed beforehand.  Graft  r.  State»  3  Kan.  460, 
481. 

"Premeditatedly,"  as  used  In  connection 
with  the  crime  of  murder,  means  ''with  fixed 
and  preconceived  intention  formed  before 
the  act  The  lapse  of  time,  however,  be- 
tween the  formation  and  execution  of  such 
Intention,  need  not  be  long.  It  is  sufficient 
if  such  intention  be  sufficiently  formed  be- 
fore the  fatal  act"  State  y.  Yarborough,  18 
Pac  474,  478,  39  Kan.  581. 

When  a  man  kills  another  premeditated- 
ly, he  thinks  of  killing  beforehand.  When  a 
man  deliberately  kUls  another,  he  does  it  in 
cold  blood,  with  a  formed  design  to  take  life, 
uninfluenced  by  any  passion  or  excitement  of 
mind  recognized  by  law.  Hence  it  is  mani- 
fest that  "deliberately"  logically  contains  all 
that  is  meant  by  "premeditatedly,"  and  more. 
State  T.  Dale,  18  &  W.  976^  108  Mo.  206. 

PREMISES. 

See  "About  the  Premises'*;    ^Adjacent 

Premises." 
Other  premises,  see  "Other.** 

'^Premises,**  in  an  instrument  of  writ- 
ing, implies  a  reference  to  previous  matter 
contained  therein  and  concerning  which 
something  ia  proposed.  Teutonia  Fire  Ins. 
Oe.  T.  Mund,  102  Pa.  89,  93. 

^Tremises"  means  that  which  la  before; 
Introduction;  statements  previously  made. 
Aa  used  In  a  bond  providing  that  "in  consid- 
eration of  the  premises  and  of  the  issuing  of 
said  restraining  order,'*  etc,  it  will  be  held  to 


mean  that  the  issuing  of  the  restraining  or- 
der was  not  the  only  consideration  for  the 
bond;  and  where  it  appears  in  the  bond  that 
a  preliminary  restraining  order  has  been  is- 
sued the  bond  will  be  held  to  cover  dam- 
ages caused  by  such  order,  Alaska  Imp.  Co. 
V.  Hirsch,  47  Pac.  124,  126,  119  CaL  249;  but 
will  not  include  the  continuance  of  the  re- 
straining order,  Id.,  61  Pac  340,  119  Cal.  249. 

A  plea  alleged  that  the  submission  of  a 
certain  controversy  was  of  all  matters  in 
yariance  between  the  parties,  and  there  was 
no  averment  that  the  writing  obligatory  in 
suit  was  the  matter  in  yariance  or  formed 
any  part  of  it;  but  it  was  stated  in  the  plea 
that  the  arbitrators  made  their  award  of  and 
concerning  the  premises,  and  of  and  concern- 
ing the  said  writing  obligatory.  Held,  that 
the  word  "premises,"  as  there  used,  should 
be  construed  to  mean  all  matters  in  variance 
between  the  parties.  Young  y.  Shook  (Pa.)  4 
Rawle^  299,  304. 

In  oonyeyaaoliic. 

The  premises  of  a  deed  is  that  part  of  a 
deed  that  sets  forth  the  numbers  and  names 
of  the  parties,  recitals  necessary  to  explain 
the  transaction,  the  consideration,  and  the 
certainty  of  the  grantor  and  the  grantee  in 
the  grant  Miller  y.  Graham,  25  S.  B.  165, 
168,  47  S.  G.  288  (citing  2  Bl.  Comm.  241; 
McGleod  y.  Tarrant,  39  S.  0.  271«  17  S.  B. 
773,  20  li.  R.  A.  846). 

"Premises,"  in  its  legal  use,  originally 
described  the  first  of  the  eight  parts  of  a 
deed,  to  wit,  all  which  preceded  the  haben- 
dum. The  object  of  this  part  of  the  deed 
waa  to  rightly  name  the  feoffor  and  the 
feoffee,  and  to  comprehend  the  certainty  of 
the  lands  to  be  conveyed  by  the  feoffment 
It  is  very  easy  to  see  how,  from  tills  mean- 
ing of  the  word,  it  came  to  designate  the 
lands  themselves ;  and  so  the  word  has  come 
into  general  use  with  the  meaning  "lands," 
affording  an  instance,  among  many  others,  of 
the  tendency  to  use  a  general  and  indefinite 
word,  rather  than  one  having  a  definite  mean- 
ing. Rouse  V.  Gatskill  &  N.  Y.  Steamboat 
Go.,  85  N.  T.  St  Rep.  491«  493,  13  N.  Y.  Supp. 
126. 

"The  technical  meaning  of  the  word 
"premises'  In  a  deed  la  all  that  precedes  the 
habendum."  Brown  y.  Manter,  21  N.  H.  (1 
Fost)  528,  533,  53  Am.  Dec  223  (citing  Shep. 
Touch.  76;  Go.  Litt  f  7);  Sumner  v.  Wil- 
liams, 8  Mass.  162,  17^  5  Am.  Dec  83 ;  Ber- 
ry y.  Billings,  44  Me.  416,  423,  69  Am.  Dec 
107;  Budd  y.  Brooke  (Md.)  3  Oill,  198,  235, 
48  Am.  Dec  321;  Farquharson  y.  Eichel- 
berger,  15  Md.  63,  72. 

When  the  word  "premises"  la  used  in  the 
habendum  of  a  deed,  it  has  a  fixed  meaning, 
and  means  the  thing  granted  aa  described  In 
what  precedes  the  habendum.  New  Jersey 
Zinc  Go.  y.  Boston  Frankllnite  Go.,  15  N.  J. 
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Bq.  (2  McGart)  418,  462;  Id.,  IB  N.  J.  Bq. 
(2  Beasl.)  322,  344;  Stelntaardt  ▼.  Burt,  67 
N.  Y.  Supp.  751,  27  Misc.  Rep.  782. 

In  popular  phrase  "premises*'  is  some- 
times used  for  land;  but,  where  the  haben- 
dum of  a  deed  is  of  the  "above-described 
premises,*'  it  means  what  the  deed  purports 
to  convey.    Holbrook  ▼.  Debo,  99  111.  872,  38L 

"Premises,**  as  applied  to  a  deed,  signi- 
fies that  part  thereof,  the  office  of  which  it  is 
to  riglitly  name  the  grantor  and  grantee  and 
to  describe  the  land  to  be  conveyed.  Horn 
V.  Broyles  (TemL)  62  S.  W.  297,  806. 

A  tenant  who  leased  a  front  building, 
and  agreed  to  pay  water  tax  against  said 
premises,  cannot  be  charged  with  the  water 
tax  imposed  on  a  rear  building,  since  such 
premises  embrace  only  the  building  leased. 
Steinhardt  v.  Burt,  67  N.  Y.  Supp.  761,  27 
Misc.  Rep.  782. 

8am»— Estate  or  interest. 

In  the  habendum  of  a  deed  the  word 
"premises**  may  refer  to  the  title  and  inter- 
est conveyed,  as  well  as  to  the  land  itself. 
Cummlngs  v.  Dearborn,  66  Vt  441,  443  (cit- 
ing Smith  V.  Pollard,  19  Vt  277). 

Where  a  release  was  made  of  "all  the 
right,  title,  or  interest"  which  the  releasor 
"has  or  may  have  in  or  unto  the  estate  of  his 
father,  whether  the  same  may  fall  to  him  by 
will  or  heirship,**  a  covenant  never  to  make 
claim  to  the  premises  is  a  covenant  never 
to  make  claim  to  the  estate  of  the  father. 
Trull  V.  Eastman,  44  Mass.  (3  Mete)  121,  87 
Am.  Dea  12& 

When  the  word  "premises'*  to  used  in 
the  portion  of  a  deed  technically  known  as 
the  premises,  which  shows  that  the  subject 
of  the  deed  is  an  equity  of  redemption,  and 
which  states  that  it  is  an  interest  of  which 
the  grantor's  testator  died  seised  in  the  prem- 
ises, the  word  "premises**  will  be  construed 
to  mean  the  equity  of  redemption  which  is 
the  subject  of  the  conveyance.  Sumner  v. 
Williams,  8  Mass.  162-174,  6  Am.  Dec.  83. 

The  word  "premises,**  as  used  in  a  trust 
deed  which  reserved  to  the  mortgagor  the 
right  to  lease  any  of  the  mortgaged  lots,  and 
provided,  when  the  lease  should  be  approved 
by  the  trustee,  then  the  same  and  the  prem- 
ises shall  no  longer  be  subject  to  the  lien  of 
the  mortgage,  except  that  the  mortgage,  dur- 
ing the  life  thereof,  should  be  a  lien  on  the 
rents  reserved  in  the  lease,  referred  to  the 
lots  leased,  and  not  to  the  estate  granted  by 
the  trust  deed.  Sands  v.  Kaukauna  Water 
Power  Co.,  91  N.  W.  679,  680,  115  Wis.  229. 

The  word  "premises,**  used  in  the  ha- 
bendum of  a  deed,  may  apply  to  the  ease- 
ment, as  well  as  the  land  conveyed.  Deavltt 
T.  Washington  CJounty,  53  Atl.  563,  564,  75 
Vt  156  (citing  Cummings  v.  Dearborn,  66  Vt 
441). 


As  estate  la  lands.  • 

A  partnership  agreement  provided  that 
upon  the  death  of  either  of  the  partners  the 
other  should  have  the  option  to  purchase  the 
business  for  a  certain  sum,  and  if  any  incum- 
brances then  existing  against  the  partnership 
lands  should  be  paid,  or  any  other  premises 
should  be  purchased,  the  sum  agreed  upon 
should  be  increased  in  the  amount  paid  out 
for  the  purchase  of  such  other  premises.  It 
was  held  that  the  word  "premises"  was  used 
to  denote  a  thing  which  might  be  purchased 
or  sold  or  incumbered.  Its  natural  and  ordi- 
nary use  in  this  connection  would  seem  to  be 
to  denote  an  estate  in  lands  purchased,  sold, 
or  incumbered.  In  re  Rohrbacher*s  Estate, 
32  AtL  30,  31,  168  Pa.  158. 

The  word  "premises,**  in  Rev.  St  c.  76^ 
§  8,  providing  that  under  a  levy  estates  tail 
are  to  be  taken,  appraised,  and  held  as  es- 
tates in  fee  simple,  and  that  all  the  debtor's 
interest  in  the  premises  will  pass  by  a  levy, 
unless  it  is  larger  than  the  estate  mentioned 
in  the  appraiser's  return,  applies  to  the  es- 
tate taken,  whatever  may  be  its  nature. 
Swanton  t.  Grooker,  49  Me.  455,  459. 

House  or  bnUdiac* 

The  word  "premises**  is  more  comprehen- 
sive in  its  meaning  than  the  words  "house," 
"outhouse,**  or  "other  building,**  and  includes 
such  latter  words ;  and  an  indictment  under 
the  act  prohibiting  gaming  on  one's  premises, 
which  charges  the  person  with  permitting 
gaming  to  be  exhibited  "in  his  house,"  is  suf- 
ficient   Covy  V.  State  (Ala.)  4  Port  186,  190. 

The  word  "premises"  has  varied  mean- 
ings. It  is«a  word  frequently  used  in  con- 
veyances, and,  unless  there  is  something  to 
qualify  the  meaning,  generally  refers  to  real 
estate.  In  a  contract  to  sell  the  "premises 
No.  2  P.  street"  it  would  include  the  land  on 
which  the  buildings  were  located.  McMillan 
V.  Solomon,  42  Ala.  866,  94  Am.  Dec.  654. 
On  the  other  hand,  if  an  insurance  company 
were  to  insure  such  premises,  it  would  only 
mean  the  buildings  thereon.  The  word  rare- 
ly includes  personal  property,  and  yet  in  a 
policy  on  a  ship  it  was  held  to  refer  to  the 
vessel.  1  May,  Ins.  f  243.  Where,  in  a 
lease  contract  the  word  "premises**  simply 
refers  to  whatever  was  leased,  without  de- 
fining the  property  or  estate,  the  other  de- 
scriptive terms  in  the  lease  must  be  exam- 
ined to  determine  what  was  leased;  and 
where  the  property  was  described  as  "all 
those  premises  No.  2  P.  street,  including  the 
second  and  third  stories  over  the  same,  with 
the  building  in  the  rear,"  the  word  "prem- 
ises** refers  to  the  buildings,  and  no  estate 
in  the  land  is  created.  P.  H.  Snook  &  Aus- 
tin Furniture  Co.  v.  Steiner  &  Bmery»  48  S. 
B.  776,  776,  117  Ga.  863. 

As  ladicatins  eonTeyaaoe  of  fee. 

In  a  deed  reciting  that  the  grantee  con- 
veyed a  piece  of  timber  on  a  certain  described 


PREMISES 


5511 


P&BMISE8 


Sot  containing  flye  acres,  glying  tbe  metes  i 
and  bounds,  and  concluding  with  a  covenant ! 
to  warrant  said  premises,  the  word  "prem- ' 
ises'*  indicates  that  a  fee  was  Intended  to  be 
conveyed,  and  not  merely  a  transfer  of  the 
timber.    Godden  v.  Goonan,  77  N.  W.  852, 
107  Iowa,  209. 

Insiired  Iniilding. 

The  word  "premises,''  as  contained  in  a 
fire  Insurance  policy,  prohibiting  the  keeping 
of  gasoline  on  the  insured  premises,  means 
the  building,  and  does  not  prevent  the  in- 
sured from  storing  gasoline  in  a  shed  on  his 
lot  outside  the  insured  building,  and  a  recov- 
ery may  be  had  on  such  policy  in  case  of 
fire.  Fireman's  Fund  Ins.  Oo.  v.  Shearman, 
60  S.  W.  698,  699,  20  Tex.  Olv.  App.  843. 
See,  also,  Ran  v.  Westchester  Fire  Ins^  Go., 
65  N.  Y.  Supp.  459,  460,  86  App.  Dlv.  179; 
Northwestern  Mut  Life  Ins.  Oo.  v.  Germanla 
Fire  Ins.  Ck>.,  40  Wis.  44C,  452;  Allemanla 
Fire  Ins.  Go.  v.  Pitts  BxpositiOTi  Soc.  (Pa.) 
11  Atl.  572,  573. 

In  an  insurance  policy,  providing  that  if 
the  insured  premises  should  become  vac«mt 
the  policy  should  become  void,  ^'premises"  re- 
fers to  the  honse  Insured,  and  not  to  the  land 
upon  which  the  house  is  located.  Sexton  v. 
Hawkeye  Ins.  Go.,  28  N.  W.  462,  464,  69 
Iowa,  99. 

Where  a  policy  insuring  a  building  occu- 
pied as  a  dwelling  house  provided  that  it 
should  be  void  if  the  premises  described 
should  be  unoccupied  for  more  than  10  days, 
the  premises  referred  to  were  not  the  vari- 
ous buildings  on  the  tract  of  land  on  which 
the  insured  dwelling  house  was  located,  but 
the  dwelling  house  Itself.  Thomas  v.  Hart^ 
fbrd  Fire  Ins.  Go.  (Ky.)  58  &  W.  297,  29& 

The  term  "premises,"  both  in  law  and  in 
common  parlance,  is  used  to  indicate  lands 
or  buildings;  and  in  an  insurance  policy  on 
a  printing  press  in  a  building,  providing  that 
''if  the  above-mentioned  premises,"  etc.,  it 
means  the  building.  Robinson  v.  Mercer 
Gounty  Mut  Fire  Ins.  Go^  27  N.  J.  Law  (S 
Dutch.)  134,  141. 

Land  and  tenements. 

"Premises"  often  means  the  land.  This 
is  in  fact  the  popular  and  ordinary  accepta- 
tion, when  the  subject  requires  such  a  mean- 
ing to  be  attached  to  it  Smith  v.  Pollard, 
19  Vt  272,  277;  Mosley  v.  Vermont  Mut 
Fire  Ins.  Go.,  66  Vt  142,  148.  The  term 
"premises,"  in  common  parlance,  is  used  to 
signify  the  land  with  its  appurtenances. 
New  Jersey  Zinc  Go.  v.  New  Jersey  Frank- 
Unite  Go.,  13  N.  J.  Eq.  (2  Beasl.)  322,  844; 
Steinhardt  v.  Burt,  57  N.  T.  Supp.  751,  27 
Misa  Rep.  782. 

The  word  "premises,"  as  applied  to  real- 
ty, means  lands  and  tenements.  Appeal  of 
miton,  9  Atl.  342,  844,  116  Pa.  85L 


Premises  includes  land  and  everything 
appurtenant  thereto.  Wlnlock  v.  State,  121 
Ind.  631,  533,  23  N.  B.  514. 

"Premises"  is  commonly  used  as  com- 
prising land,  houses,  and  other  matter. 
Either  "tenements"  or  "premises"  will  be 
sufficient  to  include  land.  Hemming  v.  Wil- 
letts,  7  G.  B.  709,  715. 

The  word  **premlses"  is  now  commonly 
used  to  mean  lands  and  tenements.  An  alle- 
gation that  defendant  unlawfully  entered  on 
the  "premises"  of  another  sufficiently  charges 
that  the  entry  was  on  the  "land."  State  v. 
French,  22  N.  E.  108,  120  Ind.  229. 

The  word  "premises,"  as  used  In  Act 
May  1,  1864,  amended  April  18,  1870,  en- 
titled "An  act  to  provide  against  the  evils  re- 
sulting from  the  sale  of  intoxicating  liquors," 
and  granting  personal  actions  against  per- 
sons sustaining  certain  relations  to  the  build- 
ing or  premises  where  the  liquor  was  sold.  Is 
synonymous  with  "lands  and  tenements." 
Bowers  v.  Pomeroy,  21  Ohio  St  184,  190. 

A  policy  of  insurance  on  a  stock  of  goods 
and  groceries  prohibited  the  keeping  of  gun- 
powder for  sale  or  storage  on  or  in  the  prem- 
ises insured.  Held,  that  the  word  "prem- 
ises," as  used  in  the  policy,  means  "lands  and 
tenements,"  and  does  not  include  "goods  and 
groceries,"  and  therefore,  if  gunpowder  was 
kept  on  premises  not  insured,  it  would  not 
vitiate  the  policy.  Mosley  v.  Vermont  Mut 
Fire  Ins.  Go.,  55  Vt  142,  148. 

A  warrant  commanding  an  officer  to 
search  for  liquor  in  a  "dw  ailing  house,  be- 
ing the  same  premises  occupied  by  said 
Jones,"  does  not  include  in  the  description 
any  premises  in  the  occupation  of  said  Jones, 
other  than  the  dwelling  house.  Jones  v. 
Fletcher,  41  Me.  264,  256. 

The  use  of  the  word  ^'premises"  in  a 
complaint  for  a  search  warrant,  which  states 
that  stolen  goods  are  on  certain  premises,  is 
not  a  sufficient  compliance  with  the  statute, 
requiring  such  information  to  state  that  they 
are  in  some  certain  described  house  or  place. 
Humes  v.  Taber,  1  R.  I.  464,  470. 

"Premises"  means  a  piece  of  real  estate, 
or  a  building  with  its  adjuncts,  when  used 
with  respect  to  property,  and  does  not  neces- 
sarily mean  a  dwelling  house,  or  the  yard  or 
curtilage  thereof.  State  v.  Moore,  24  South. 
80& 

The  words  "land,"  "real  estate,"  and 
"premises,"  when  used  in  the  chapter  relat- 
ing to  conveyances  of  real  estate,  or  in  any 
instrument  relating  to  real  property,  are 
synonyms,  and  shall  be  deemed  to  mean 
the  same  thing,  and,  unless  otherwise  quali- 
fied, to  include  lands,  tenements,  and  here- 
ditaments.   Rev.  St  Okl.  1903,  i  887. 

In  the  construction  of  the  statutes,  "real 
property,"  or  "premises,"  or  "real  estate." 
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or  "lands/*  shall  be  deemed  to  be  coexten- 
sive with  ''lands,  tenements  and  heredita- 
ments."   Rey.  St  Mo.  1809,  i  4100. 

In  liquor  laws* 

"Premises/*  as  nsed  in  1  Wag.  St  (Ed. 
1872)  p.  554,  i  29,  requirinsr  a  person  selling 
beer,  cider,  and  native  wine  in  less  quanti- 
ties than  one  gallon  to  have  a  license,  ex- 
cept any  wine  grower  selling  wine  of  his 
own  production  in  any  quantity  on  his  own 
premises,  means  the  place  where  the  wine 
is  produced  or  manufactured.  The  premises 
for  the  production  or  manufacture  need  not 
necessarily  be  in  or  upon  the  vineyard  where 
the  grapes  are  grown.  A  man  may  well 
have  his  vineyard  at  one  place,  and  his 
wine  cellar  and  appliances  for  making  and 
producing  wine  at  another,  and  this  last 
place,  where  the  wine  is  actually  made  and 
stored,  would  be  the  premises  contemplated 
by  the  law.    State  v.  Wyl,  56  Mo.  67,  68. 

The  word  "premises,"  as  used  in  Laws 
1896,  c.  112,  fi  87,  providing  that  officers  au- 
thorized to  make  arrest  may  enter  on  any 
premises  where  liquors  are  sold  at  any  time 
when  they  are  open,  refers  to  any  and  all 
places  connected  with  the  building  over 
which  the  seller  of  liquor  has  the  right  and 
does  exercise  authority  and  control.  Down- 
man  T.  State,  14  Ala.  242;  Daly  v.  State,  83 
Ala.  431.  Practically  the  same  broad  defini- 
tion of  the  word  "premises"  is  given  in  the 
following  cases:  Stockwell  v.  State,  85  Ind. 
522;  Shields  v.  State,  95  Ind.  299;  People  T. 
Higglns,  56  Mich.  159,  22  N.  W.  309;  People 
V.  Miller,  79  N.  T.  Supp.  1122,  1123. 

As  used  in  Rev.  St  c  34,  i  69,  making 
it  a  misdemeanor  to  game  at  cards  in  a 
house  where  spirituous  liquors  are  retailed, 
or  in  any  outhouse  or  any  part  of  the  prem- 
ises occupied  with  such  house,  means  those 
places  only  which  are  occupied  by  the  re- 
taller  with  the  house  in  which  he  retails  as 
one  whole.  They  cannot  include  a  place  not 
occupied  by  him,  nor  even  let  by  him.  State 
V.  Black,  31  N.  O.  878,  379. 

Personml  property. 

"Premises"  does  not  Include,  and  la  ner- 
er  used  to  designate,  personal  property.  It 
is  used  both  in  law  and  in  common  speech 
to  indicate  lands  and  tenementa  Robinson 
V.  Mercer  Ck>unty  Mut  Fire  Ins.  Ck>.,  27  N. 
J.  Law  (3  Dutch.)  134,  141  (citing  Howard 
Fire  A  Marine  Ins.  Ck>.  v.  Gomick,  24  111. 
[14  Peck]  455;  Carr  t.  Roger  Williams  Ins. 
CJo.,  60  N.  H.  513,  520). 

The  word  "premises,"  as  used  in  2  Starr 
ft  O.  Ann.  St  c.  95,  i  14,  providing  that  the 
sales  of  real  estate  under  mortgage  shall  be 
noticed  publicly  in  the  county  or  counties 
where  the  premises  are  situated,  is  synony- 
mous with  "real  estate,"  and  does  not  apply 
to  a   sale  of  a  line  of  railroad*  with  its 


equipment,  flxtores,  etc  Graft  r.  Indiana, 
D.  &  W.  Ry.  Go.,  46  N.  B.  1132,  1133,  166 
UL  680. 

In  a  policy  of  insurance  on  a  vessel 
while  plying  in  the  bay  and  harbor,  or  while 
lying  at  anchor,  or  at  any  bulkhead,  dock, 
or  pier,  and  providing  that  if  the  premises 
should  be  vacated  in  whole  or  in  part  for 
the  space  of  20  days,  the  policy  should  be 
avoided,  the  word  "premises^*  meant  the 
vessel  insured.  Reid  v.  Lancaster  Fire  Ins. 
Go.  (N.  T.)  19  Hun,  284,  286. 

The  word  "premises,"  as  used  in  a  ma- 
rine insurance  policy,  providing  that  if  the 
insured  shall  have  made  any  other  insurance 
on  the  premises  prior  in  date  to  this  policy, 
then  the  company  shall  be  answerable  only 
for  so  much  as  the  amount  of  such  prior 
insurance  nuy  be  deficient  toward  fully  cov- 
ering the  premises  hereby  assured,  means 
the  cargo  belonging  to  the  insured.  Ameri- 
can In&  Go.  T.  Griswold  (N.  Y.)  14  Wend. 
899,  600. 

"Premises,"  as  nsed  In  Glay's  Dig.  pi 
654,  I  4,  relating  to  illegal  sale  of  spirituous 
liquors  to  be  drunk  on  the  premises,  meant 
some  place  over  which  the  shopkeeper  had 
the  legal  right  to  exercise  authority  and  con- 
troL    Downman  v.  State,  14  Ala.  242,  243. 

Abjt  real  estate. 

The  word  '^premises,"  in  Code  1896,  i 
6606,  providing  for  the  punishment  of  any 
person  who,  without  legal  cause  or  good  ex- 
cuse, enters  into  the  dwelling  house  or  on 
the  premises  ot  another  after  having  been 
warned  within  six  months  preceding  not  to 
do  so,  or  who,  having  so  entered  within 
such  time,  fails  or  refuses,  without  legal 
cause  or  good  excuse,  to  immediately  leave 
on  being  ordered  or  requested  to  do  so  by 
the  person  in  possession,  means  any  real  es- 
tate, and  is  not  confined  to  the  curtilage  of 
the  dwelling.  Wright  v.  State,  34  South.  233, 
236,  136  Ala.  139.  And,  as  used  in  the  same 
provision,  in  Gode  1876,  fi  4419,  includes  an 
inclosed  pasture  situated  more  than  a  mile 
from  the  dwelling  house.  Sandy  v.  State,  00 
Ala.  18,  19. 

Separate  lots  or  plaees. 

"Premises,"  in  its  ordinary  sense,  means 
land,  with  its  appurtenances,  including  build- 
ings, and  as  used  in  Gomp.  Laws,  i  6418k 
providing  that  if  the  mortgaged  premises 
consisted  of  district  farms,  tracts^  or  lots, 
they  must  be  sold  separately,  where  the 
premises  consists  of  two  lots,  which  are 
covered  by  one  building,  a  separate  sale  will 
not  be  required  of  each  lot  Thompson  t. 
Browne,  78  N.  W.  194,  196,  10  &  D.  844. 

Where  a  person  was  a  proprietor  of  a 
store  and  of  fiirming  lands  adjoining,  across 
which  a  well-used  path  lay,  and  the  owner 
cl  the  store  In  a  dlspnte  with  defendant  sr- 


PREMISES 


6613 


PREMIUM 


dered  him  to  leave  the  premises,  and  notlfled 
taim  not  again  to  put  his  foot  on  his  place, 
it  win  be  presumed  that  the  defendant  un- 
derstood the  word  premises  as  relating  to 
the  store  and  its  surrounding  ground  rather 
than  to  the  farm  land  across  which  the  path 
went,  so  as  not  to  render  such  warning  one 
not  to  cross  the  land  along  the  path.  Mur- 
phey  T.  State,  41  &  B.  685,  686,  115  Ga.  201. 

As  sevrlee* 

The  word  "premises,**  as  used  in  an  affl- 
daTit  charging  that  defendant  is  about  to 
persuade' and  trying  to  persuade  two  of  af- 
fiant's negroes  to  leave  his  premises,  though 
not  technically  of  the  same  meaning  as 
"service,*'  as  one  may  leave  the  employer's 
premises  and  still  remain  in  his  service,  yet, 
as  the  expression  is  understood  in  common 
parlance,  its  use  in  such  connection  is  to  be 
understood  as  being  an  attempt  to  persuade 
the  slave  to  throw  off  the  master's  dominion 
and  authority  by  abandoning  his  premises, 
thus  departing  from  his  services.  Such  an 
affidavit  is  sufficient  to  charge  the  violation 
of  an  offense  specified  in  Clay's  Dig.  p.  419, 
I  15,  making  it  criminal  for  any  person  to 
knowingly  aid  any  negro  or  other  slave  to 
run  away  or  depart  from  bis  master's  serv- 
ice.   Crosby  v.  Hawthorn,  25  Ala.  221,  228. 

8eiv«nd  Iralldlacs* 

As  used  in  a  policy  of  insurance  cover- 
ing several  buildings  and  their  contents, 
and  providing  that,  if  the  above-mentioned 
premises  shall  become  and  remain  vacant  or 
unoccupied  for  more  than  thirty  days,  the 
policy  shall  be  void,  the  word  "premises" 
covered  the  whole  of  the  insured  property — 
dwellings,  outhouses,  and  appurtenances,  ti>- 
gether  forming  one  establishment;  and  the 
policy  was  not  broken  by  allowing  one  of 
the  buildings,  which  had  been  used  as  a 
dwelling  house,  to  remain  unoccupied,  while 
another,  used  as  such,  remained  occupied. 
Herrman  v.  Adriatic  Fire  Ins.  Co.,  45  N.  T. 
Super.  Ct  (13  Jones  &  S.)  894,  402. 

Where  insurance  was  effected  upon  cer- 
tain portable  machinery  in  a  building,  and 
the  keeping  of  certain  burning  fiulds  on  the 
"said  premises"  was  prohibited  by  the  policy, 
an  engine  room  attached  to  the  main  build- 
ing, although  undoubtedly  a  part  of  the  mill 
establishment,  was  not  embraced  in  the  de- 
scription of  the  property  with  reference  to 
which  the  words  "said  premises"  were  used. 
Carlln  v.  Western  Assur.  Co.,  57  Md.  515, 
529,  40  Am.  Rep.  440. 

Street  amd  sidewalk  adjaeemt  te  lot. 

The  word  "premises^'  is  synonymous 
with  "lot,**  and  does  not  necessarily  include 
the  adjacent  street  and  sidewalk,  as  used  in 
Fond  du  Lac  City  Charter,  c.  13,  fi  11,  pro- 
viding that  nothing  in  the  preceding  sec- 
tions should  be  construed  to  relieve  the  own- 


ers or  occupants  of  any  real  estate  from 
the  duty  of  keeping  their  respective  prem- 
ises at  all  times  in  a  safe  condition.  Amos 
V.  City  of  Fond  du  Lac,  1  N.  W.  846^  849,  46 
Wis.  695. 

As  wl&ole  tr»et« 

The  word  "premises,**  as  used  in  Rev. 
St  c  18,  i§  12,  13,  providing  that  a  Jury 
shall  view  the  premises  and  assess  the  dam- 
age done  to  land  by  the  location  over  It  of 
a  railroad,  embraces  the  tract  of  land  be- 
longing to  the  petitioner,  over  which  the 
railroad  passes,  both  without  and  within 
the  location.  Wakefield  v«  Boston  &  M.  R.  B. 
Co.,  68  Me.  385,  887. 

PREMIUM. 

See     "Net     Premium**;    Participating 
Premiums." 

The  premium  on  a  United  States  bond  Is 
not  something  apart  and  distinct  from  the 
bond,  but  is  something  inherent  and  which 
goes  with  it  The  premium  is  a  part  of  the 
entire  value  of  the  bond,  within  the  meaning 
of  16  Stat  272,  and  Gen.  Laws,  c.  44,  i  2, 
exempting  government  bonds  from  taxation, 
and  therefore  the  premiums  cannot  be  sep- 
arately taxed.  "A  conception  of  the  premium 
upon  a  bond  as  a  distinct  entity  for  the  pur- 
pose of  taxation  is  too  transcendental  and 
metaphysical  for  comrmon  comprehension  and 
judicial  cognizance."  Rhode  Island  Hospital 
Trust  Co.  V.  Armington  (R.  L)  41  Atl.  570, 
571. 

Bet  •*  wacer  dlstlacnlshed* 
See  "Bet" 

BvlldiBs  amd  loaa  asseeiatloBa. 

"Premium,"  as  used  in  Code,  art  23,  || 
94-99,  providing  that  a  building  association 
may  advance  to  a  member  the  par  value  of 
hla  shares  therein  for  such  premium'  as  may 
be  agreed  on,  or  may  purchase  a  number  of 
his  shares  at  an  agreed  price,  and  on  pay- 
ments therefor  receive  security  for  payment 
of  unpaid  installments  thereon,  together  with 
6  per  cent  interest,  means  a  sum  of  money 
to  be  paid  for  the  loan  in  advance,  and  ren- 
dered fixed  and  agreed  by  the  parties.  It 
is  true  that  the  word  "premium"  in  itself 
may  mean  a  fixed  sum  to  be  paid  or  a  per- 
centage. Webster's  Dictionary  gives  as  one 
definition  of  the  word  "something  offered 
or  given  for  the  loan  of  money;  sometimes 
synonymous  with  'interest,'  but  generally 
signifying  a  sum  in  advance  of  the  capital 
or  sum  lent"  To  the  ordinary  apprehension 
this  would  be  the  meaning.  White  t.  Wil- 
liams^ 45  Ati.  1000,  1002,  90  Md.  719. 

The  word  "premium,"  as  used  in  the 
law  of  building  and  loan  associations,  "as 
understood  by  text  writersi  is  a  bonus  char- 
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:ged  to  a  stockholder  wishing  to  horrow  for 
the  privilege  of  anticipating  the  ultimate 
value  of  his  stock,  by  obtaining  the  Imme- 
•dlate  use  of  the  money  his  stock  will  be 
worth  at  the  winding  up."  Wrigley,  Work- 
ingman's  Way  to  Wealth,  67.  After  quoting 
Wrigley's  deflnitioUi  Mr.  Bndllcb  observes 
that  In  effect  it  is  the  conventional  differ- 
ence between  the  par  value  of  the  share  ad- 
vanced and  the  amount  actually  received  by 
the  borrower.  End.  BIdg.  Ass^ns,  i  388. 
Messrs.  Thornton  and  Blackledge  define  it 
as  the  amount  which  a  stockholder  desiring 
to  borrow  is  willing  to  pay  for  the  privi- 
lege of  anticipating  the  ultimate  value  of 
his  stock  by  obtaining  at  once  the  use  of  the 
amount  of  the  money  his  money  will  be 
worth  when  the  association  is  wound  up. 
Thornt  ft  Bl.  Bldg.  ft  Loan  Ass'ns,  i  222. 
"It  is  the  difference,"  says  Wood,  J.,  in  Sul- 
livan T.  Jackson  Bldg.  ft  Loan  Ass*n,  70 
Miss.  04,  12  South.  590,  "estimated  by  the 
association  and  its  borrowing  member,  be- 
tween the  par  value  of  the  member's  shares 
of  stock  and  their  present  real  value.  It  Is 
the  bonus  which  appellant  might  lawfully 
agree  to  pay  for  a  present  advancement  in 
case  of  a  sum  certain  for  the  virtual  trans- 
fer to  the  association  of  his  shares  of  stock, 
which,  in  the  final  winding  up  of  its  affairs, 
may  realize  the  sum  actually  received  by 
the  member,  together .  with  the  premium 
bid,  or  which  may  not"  Building  associa- 
tion loans,  where  upheld  as  not  usurious, 
when  the  premium,  added  to  the  redemption 
money  or  interest,  exceeds  the  lawful  rate  of 
interest  are  supported  upon  the  ground  that 
the  transaction  is  not  in  all  of  its  essentials, 
a  loan,  but  an  anticipatory  advancement  by 
way  of  discount,. of  the  share  the  member 
would  otherwise  be  entitled  to  claim  pay- 
ment of  on  the  termination  of  the  society, 
coupled  with  the  idea  that  it  is  dealing  with 
what  is  virtually  a  copartnership  fund,  or 
one  in  which  all  the  members,  including  the 
borrower,  are  mutually  interested.  Washing- 
ton Nat  Building,  Loan  ft  Investment  Ass'n 
T.  Stanley,  63  Pac.  480,  402,  38  Or.  819,  84 
Am.  St  Rep.  703,  58  L.  R.  A.  816. 

"Premium,"  as  used  in  Hurd*s  Rey.  St 
1899,  p.  454,  par.  88,  U  a  H,  requiring  all 
loans  by  a  building  and  loan  association  to 
be  made  to  the  person  bidding  the  highest 
premium  therefor,  and  providing  that  no 
interest  or  premium  accruing  according  to 
the  provisions  of  the  act  shall  be  deemed 
usury,  means  a  bonus  paid  by  a  stockholder 
for  the  privilege  of  being  preferred  as  a  bor- 
rower over  other  stockholder^.  Borrowenf 
ft  Investors'  Bldg.  Ass'n  v.  Eklund,  60  N.  B. 
521,  524,  190  111.  257,  52  L.  R.  A.  637. 

The  word  "premium,"  as  used  in  Code, 
art  23,  fi  98,  providing  that  a  building  as- 
flociation  may  advance  money  to  a  member 
for  such  ^'premium"  as  may  be  agreed  upon, 
means  a  sum  of  money  rendered  fixed  and 


definite  by  agreement  of  the  parties.  Wash- 
ington Nat  Building  ft  Loan  Ass'n  t»  An^ 
drewi,  58  Aa  578^  570»  95  Md.  696. 

Im  lasvraaee* 

The  definition  of  "premium,**  as  used  in 
law  and  the  business  of  insurance,  is  "the 
consideration  for  a  contract  of  insurance." 
Bout.  Law  Diet;  Webet  Diet  Whether 
called  an  initiation  fee,  an  admission  fee,  or 
by  any  other  name,  this  consideration  Is  none 
the  less  strictly  a  premium.  Northwestern 
Life  Ass'n  v.  Stout  32  Bl.  App.  31,  38  (quot- 
ing Bout.  Law  Diet.;  Webst  Diet). 

The  consideration  paid  for  a  policy  of 
insurance  is  called  the  '^premium."  State  v. 
Pittsburgh,  a,  G.  ft  St  L.  Ry.  CJo.,  67  N.  B. 
93,  96,  G8  Ohio  St  9,  64  L.  R.  A.  405,  96  Am. 
St  Rep.  635. 

In  construing  the  charter  of  a  mutual 
fire  Insurance  company,  whidi  declared  that 
no  insurance  should  be  considered  as  bind- 
ing until  the  payment  of  a  premium,  and 
that  in  default  of  a  payment  of  assessments 
the  insurance  should  be  suspended^  and  that 
the  insured  should  have  no  claim  for  losses 
until  his  assessment  was  paid,  the  court 
said  "that  'assessmenf  and  'premium'  are 
Interchangeable  words  and  mean  the  same 
thing.  They  are  the  consideration  for  the 
contract  In  stock  companies  an  annual  pre- 
mium is  required.  In  mutual  companies  the 
premiums  consist  of  the  assessments  made 
from  time  to  time  to  pay  losses  and  ex- 
penses." Hill  V.  Farmers'  Mut  Fire  Ina.  Co, 
88  N.  W.  392,  394,  129  Mich.  141. 

Where  a  life  insurance  policy  for  the 
term  of  only  one  year  provides  for  a  renewal 
for  successive  years  on  the  payment  of  speci- 
fied premiums  and  expense  charges  at  the 
end  of  each  year,  a  notice  seasonably  mailed, 
and  stating  the  date  when  the  premium  will 
become  due,  and  that  in  order  to  continue 
and  extend  the  insurance,  it  will  be  neces- 
sary that  the  payments  required  for  that  pur- 
pose shall  be  made  on  or  before  the  date 
specified,  sufllciently  complies  with  Laws 
1877,  a  321,  which  requires  the  notice  to 
state  that  the  policy  will  become  void  if  the 
premiums  are  not  paid  as  agreed,  since  the 
essential  information  required  by  the  stat- 
ute is  given,  and  the  use  of  the  word  "pay- 
ments," instead  of  "premiums,"  is  rendered 
necessary  by  the  special  character  of  the 
policy,  which  requires  something  more  than 
the  payment  of  the  premium  for  its  exten- 
sion. McDougall  T.  Provident  Sav.  Life 
Assur.  Soc,  32  N.  B.  251,  135  N.  T.  551  (dis- 
tinguishing  Phelan  t.  Northwestern  Mut 
Life  Ins.  CJo.,  20  N.  B.  827,  118  N.  T.  147, 
10  Am.  St  Rep.  441,  and  reversing  19  N.  Y. 
Supp.  481,  64  Hun,  515). 

As  used  in  P.  L.  61,  relatlre  to  foreign 
insurance  companies,  and  providing  tliat  any 
person  receiving  or  forwarding  any  *t>re- 
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miuniB,  applications,  or  contracts"  of  or  for 
Insurance  shall  be  guilty  of  a  misdemeanor, 
etc.,  means  such  premiums,  applications,  and 
contracts  as  are  made  and  forwarded  by 
agents,  brokers,  and  others  doing  an  insure 
ance  business  in  the  regular  course  of  their 
business,  and  does  not  mean  a  single  applica- 
tion or  premium  forwarded  by  the  owner 
of  property  for  the  purpose  of  insuring  his 
own  property  only.  Commonwealth  t.  Bid- 
die,  21  Atl.  134,  135,  139  Pl(.  605,  11  L.  R.  A. 
G61. 

Where  a  notice^  received  with  a  certifi- 
cate of  membership  in  an  accident  insurance 
company,    stated,    "First   premium   payable 
Feb.  1,  1892,  and  quarterly,  semiannually, 
or  annually  thereafter,"  but  there  were  no 
payments  that  could  with  propriety  or  ac- 
curacy be  called  "premiums,"  aside,  perhaps, 
from  the  membership  fee,  the  word  "pre- ' 
mium"  was  mistakenly  used,  instead  of  "as-  | 
sessments.**    Ball  y.  Northwestern  Mut  Ace  { 
Ass'n,  66  Minn.  414,  413,  57  N.  W.  1063,  1064.  j 

The  term  "premium,"  within  the  mean-  • 
ing  of  sections  4501,  4602,  4514,  Includes  pol- 
icy fees  in  excess  of  $2  on  any  one  policy, 
and  all  other  anms  of  money  paid  or  agreed  , 
to  be  paid  in  consideration  of  the  policy  of 
insurance.    Rey.  Codes  N.  D.  1899,  i  4516. 

PBEmUM  PI.AH. 

See  "Cash  Premium  Plas.** 


"A  premium  reserve^'  represents  what 
an  insurance  company  must  haye  in  hand  to 
meet  its  ultimate  liabilities  upon  its  policies. 
The  premium  resenre  is  no  test  of  the  com- 
pany's actual  solvency.  Bankers'  Life  Ins. 
Co.  T.  Howland,  48  Atl.  435,  436,  78  Vt  1, 
67  L.  B.  A.  874. 

"Premium  reserve^'  means  the  liability 
ef  an  insurance  company  upon  its  Insurance 
contracts,  other  than  accrued  claims,  com- 
puted by  the  established  rules  of  valuation. 
Rev.  Laws  Mass.  1902,  p.  1120,  c.  118,  fi  1; 
Shannon's  Code  Tenn.  1896, 1 8274;  Qv.  Coda 
AJa.  1896,  i  2576. 


PREPAID  STOCK. 

"Prepaid   stock"   Is   equivalent  to  the 
phrase  "paid-up  stock."    Johnson  v.  National  \ 
Bldg.  &  Loan  Ass'n,  28  South.  2,  6^  125  Ala.  i 
465,  82  Am.  St  Rep.  257. 

PREPARATION. 

Proprietary   preparation,   get   Proprie- 
tary." 

"Preparation  of  ardent,  vinous,  malt,  or 

fermented  liquor,"  as  used  in  Act  March  S, 

6  Wds.  ft  P. 


1879,  fi  1,  providing  that  it  shall  not  here- 
after be  lawful  for  any  person  to  sell  any 
"ardent,  vinous,  malt,  or  fermented  liquor" 
in  this  state,  or  "any  compound  or  prepara- 
tion" thereof,  commonly  called  "tonics,  bit- 
ters, or  medicated  liquors,"  without  first  pro- 
curing a  license,  would  Include  a  sale  of 
cologne  spirits,  which  were  distilled,  and 
were  74  per  cent  of  proof  spirits,  though 
manufactured  as  a  medicine,  and  the  drugs 
from  which  the  extracts  are  made  are  known 
to  materia  medica  and  in  common  use  by 
physicians.    Foster  v.  State^  36  Ark.  258,  260. 

PREPARE. 

"Prepared,**  as  used  on  the  label  to  a 
Jar  representing  its  contents  to  be  dandelion 
and  to  have  been  prepared  by  a  certain  per- 
son, must  be  understood  to  mean  that  the 
article  was  manufactured  by  him,  or  that  it 
had  passed  through  some  process  under  his 
hands  which  would  give  him  personal  knowl- 
edge of  its  true  name  and  quality.  Thomas 
V.  Winchester,  6  N.  Y.  (2  Seld.)  397,  411,  57 
Am.  Dec.  455. 

The  United  States  neutrality  laws,  mak- 
ing it  a  misdemeanor  to  '^provide  or  pre- 
pare the  means  for"  any  military  expedition 
or  enterprise,  include  the  contribution  of 
money,  clothing  for  troops,  provisions,  arms, 
or  any  other  contributlonB  which  shall  tend 
to  forward  the  expedition  or  add  to  the  com- 
fort or  maintenance  of  those  in  it  Charge 
to  the  Grand  Jury  (U.  S.)  80  Fed.  Caa.  1023 
(citing  Id.,  lOlQ. 

The  term  '^prepared  and  excavated,'*  in 
a  contract  to  furnish  materials  and  build  an 
electric  railway  complete  and  ready  for  op- 
eration on  a  roadbed  excavated  and  pre- 
pared, may  properly  be  explained  by  expert 
testimony,  to  determine  whether  such  term 
includes  ballasting  the  road.  Miller  v.  Mc- 
Keesport  &  W.  Ry.  Co.,  86  Aa  287,  288,  179 
Pa.  350. 

PBEPABED  COASu 

The  term  "prepared  coal,**  as  commonly 
understood  in  Pennsylvania  in  all  coal  trans- 
actions, embraces  five  sizes  of  screened  coal, 
to  wit,  broken,  egg,  stove  of  both  sizes,  and 
chestnut,  but  no  other  kind  of  coal.  Lump 
and  steamboat,  on  the  other  hand,  were  coal 
not  prepared.  Coal  which  passed  through 
small  meshes,  constituting  the  first  screen, 
went  to  the  dirt  or  culm  bank,  as  it  la  called, 
and  was  not  marketed,  because  there  was 
no  sale  or  demand  for  such  small  sizes.  Coal 
that  passed  over  the  meshes  of  the  first 
screen,  and  through  those  of  larger  size  in 
a  succeeding  screen,  was  chestnut  coal,  the 
smallest  size  marketable.  Similarly  that 
which  passed  over  the  meshes  of  the  screen 
last  referred  to,  and  through  larger  ones  in 
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H  further  screen,  was  stoye  coal  No.  4;  and 
in  like  manner,  by  succeeding  screens  of 
larger  graduated  meshes,  larger  sizes  of 
screened  coal,  up  to  and  including  so-called 
broken  coal,  haying  a  cubical  diameter  of 
about  four  inches,  were  produced.  Lump 
and  steamboat  coal  were  the  larger  pieces 
separated  from  the  coal  strata  by  the  miners' 
blast  Wright  y.  Warrior  Run  Coal  Oo^  88 
Atl.  491,  493,  182  Pa.  614. 

PREPAY  STATION. 

The  expression  ''prepay  station,**  as  used 
with  respect  to  common  carriers,  is  one  at 
which  the  carrier  deliyers  freight  to  the  con- 
signee directly  and  without  the  interyention 
of  a  local  agent,  and  to  which  consignments 
are  accepted  alone  upon  the  condition  that 
all  charges  for  transportation  be  prepaid  by 
the  shippers.  Bird  y.  Southern  R.  Co.,  42 
S.  W.  451,  453,  99  Tenn.  719,  68  Am.  St  Repw 
856. 


PREPENSE. 

In  the  case  of  People  r.  Olaik,  7  N.  T. 
885,  Johnson,  J.,  holds  that  the  words  "pre- 
meditated," "aforethought"  and  ••prepense" 
possess  etymologically  the  same  meaning. 
They  are  in  truth  the  Latin  and  Saxon  syn- 
onyms expressing  a  single  idea,  and  possess 
in  law  precisely  the  same  force.  Territory 
?.  Bannigan,  46  N.  W.  597,  1  Dak.  451. 


PREPONDERANCE. 

See  "Clear  Preponderance**;  **01early 
Preponderating  Byldence**;  "Pair  Pre- 
ponderance.*' 

By  ••preponderance  of  proof*  Is  meant 
such  proof  as  satisfies  the  Jury  that  a  certain 
fact  is  true,  rather  than  the  reyerse.  State 
y.  School  Dlst,  75  N.  W.  855.  857,  66  Neb. 
817.  See,  also,  McCarthy  y.  Birmingham,  89 
N.  W.  1003,  2  Neb.  (Unof.)  724. 

The  term  "preponderance  of  eyfdence^* 
generally  signifies  that  which  satisfies  the 
conscience  and  carries  conylction  to  an  in- 
telligent mind..  Foulke  y.  Thalmessinger,  28 
N.  Y.  Supp.  684,  685,  8  Misc.  Rep.  445; 
North  Chicago  St  R  Co.  y.  Fitzgibbons,  64 
N.  B.  483,  484.  180  111.  466. 

A  preponderance  of  eyidence  means  that 
the  testimony  adduced  by  one  side  is  more 
credible  and  conclusiye  than  that  of  the  oth- 
er. Clayton  y.  Keeler,  42  N.  Y.  Supp.  1051, 
1056.  18  Misc.  Rep.  488;  Button  y.  Metcalf, 
49  N.  W.  800,  811,  80  Wis.  103. 

In  clyll  cases  it  is  necessary  that  plaln- 
tllTs  case  be  established  by  a  ••preponder^ 
acce  of  proof,"  a  term  which  means  that 
plaintiff  must  produce  eyidence  which  car- 


riea  conylction  to  the  humSn  mind;  a  process 
which  in  Its  own  peculiar  manner  dispels 
doubt  Warren  y.  Warren,  20  N.  Y.  Supp. 
313,  315,  8  Misc.  Rep.  188. 

A  charge  that  the  jury  must  be  satiafled 
by  the  preponderance  of  the  eyidence  to  a 
reasonable  certainty  that  a  fact  exists^  be- 
fore they  can  find  such  fact  is  not  erroneous. 
Pelitier  y.  Chicago,  St  P.,  M.  &  O.  Ry.  Co., 
60  N.  W.  250,  251,  88  Wis.  521. 

By  a  preponderance  of  eyidence  which 
Is  required  to  establish  a  disputed  fact  la 
simply  meant  that  the  eyidence  which  the 
party  produces  in  fayor  of  the  fact  which 
the  afiirmatiye  ayers,  and  which  is  denied 
by  his  opponent  la  more  weighty,  conylnclng. 
and  satisfactory  than  the  proof  adduced  by 
the  other  party  by  way  of  answer  or  to  oyer- 
come  such  affirmatiye  proof.  Paricer  y. 
Hull,  87  N.  W.  851,  352,  71  Wis.  868,  6  Am. 
St  Rep.  224. 

The  preponderance  of  testimony  means 
the  weight  credit  and  yalue  of  the  aggre- 
gate eyidence  on  either  side  upon  the  issues 
Joined;  not  upon  the  particular  facta  HiUs 
y.  Goodyear,  72  Tenn.  (4  Lea)  238,  248,  40 
Am.  Rep.  6  (citing  Coles  y.  Wrecker,  2  Leg. 
Rep.  14). 

Preponderance  of  eyidence  means  sach 
eyidence  as,  when  weighed  with  that  oppos- 
ed to  it  has  more  conylnclng  force,  and 
from  which  it  results  that  the  greater  prob- 
ability is  in  fayor  of  the  party  upon  whom 
the  burden  rests.  Proof  to  a  demonstration 
is  not  required,  and  It  is  usually  unfortunate 
to  employ  qualifying  words  when  defining 
the  necessity  for  a  preponderance  of  eyi- 
dence. Hoffman  y.  Loud,  69  N.  W.  281,  282. 
Ill  Mich.  158. 

The  preponderance  of  eyidence  merely 
means  that  the  testimony  which  points  to 
a  certain  conclusion  appears  to  the  trior  of 
facts  to  be  more  credible  than  the  testimony 
to  the  contrary.  Short  y.  Bohle,  64  Mo.  App. 
242.  It  does  not  necessarily  depend  on  the 
number  of  witnesses.  The  capacity  of  the 
submitted  testimony  to  enforce  belief  on  the 
arbiter  to  whom  it  is  submitted  is  the  touch- 
stone of  preponderance  as  applied  to  the  tes- 
timony of  witnesses.  McKee  y.  Verdin,  70 
S.  W.  154,  156,  96  Mo.  App.  26a 

That  a  preponderance  of  eyidence  must 
be  adduced  by  the  party  haying  the  burden 
of  proof,  to  Justify  a  recoyery  by  him,  does 
not  mean  that  a  presumption  arises  in  fayor 
of  the  adyerse  party  that  no  cause  of  action 
exists.  In  such  a  case  there  is  no  presump- 
tion either  way.  Blough  y.  Parry.  144  Ind. 
468.  494.  40  N.  B.  70,  75,  43  N.  B.  560,  664. 

As  oleav  or  fair  prepondenuiee. 

"•It  is  not  error  to  Instruct  that  a  party 
on  whom  the  burden  rests  is  required  to  es- 
tablish his  cause  of  action  or  defense  by  a 
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fair  preponderance  of  the  evidence.  There 
can  be  no  preponderance  while  the  evidence 
is  evenly  balanced,  and  when  the  scale  In- 
clines toward  one  side  or  the  other  we  know 
the  weight  or  superiority  of  evidence  Is  with 
that  party.  Manifestly  there  can  be  no  such 
outweighing,  unless  there  Is  a  clear  prepon- 
derance, or  a  fair  preponderance/*  Altshul- 
er  V.  Ck>bum,  57  N.  W.  836,  838,  38  Neb.  881. 

Pre];>onderance  of  evidence  means  to  out- 
weigh; to  weigh  more.  A  clear  preponder- 
ance may  mean  that  which  may  be  seen. 
Is  discernible,  and  may  be  appreciated  and 
understood;  but  it  may  also  convey  the  Idea 
of  certainty,  beyond  doubt  Therefore  an  In- 
struction in  an  action  of  trespass,  where  the 
defendant  Justifled  the  trespass,  that  It  was 
incumbent  on  the  defendant  to  show  by  clear 
preponderance  of  evidence  his  right  to  the 
same,  was  erroneous.  French  v.  Day,  86 
Atl.  909,  89  Me.  441. 

Kvmber  •£  witnesses. 

In  determining  the  value  and  credibility 
of  evidence,  the  witnesses  are  to  be  weigh- 
ed, not  numbered.  Foulke  v.  Thalmesslnger, 
28  N.  T.  Supp.  684,  685,  8  Misc.  Bep.  445. 

By  preponderance  of  evidence  Is  not  nec- 
essarily meant  the  greatest  number  of  wit- 
nesses. Union  Pac.  By.  Co.  v.  Estes,  16  Pac. 
181,  134,  87  Kan.  715;  Atchison,  T.  &  S.  F. 
B.  Oo.  V.  Betford,  18  Kan.  246,  251;  Mc- 
Carthy V.  Birmingham,  89  N.  W.  1003,  2  Neb. 
(Unof.)  724;  San  Antonio  &  A.  P.  By.  Co. 
V.  Manning,  50  S.  W.  177,  179,  20  Tex.  Civ. 
App.  504;  Pelitier  v.  Chicago,  St  P.,  M.  ft 
O.  B.  Co.,  60  N.  W.  250,  251,  88  Wis.  521; 
North  Chicago  St  By.  Co.  v.  Fitvglbbons, 
54  N.  B.  483,  484,  180  Ul.  466;  Turner  ▼• 
Overall,  72  S.  W.  644,  649,  172  Mo.  271. 

A  preponderance  of  evidence  Is  not  alone 
determined  by  the  number  of  witnesses  tes- 
tifying to  particular  facts  or  state  of  facts. 
Clayton  v.  Keeler,  42  N.  Y.  Supp.  1051,  1056, 
18  Misc.  Bep.  488;  Northern  Pac.  B.  Co.  v. 
Holmes,  18  Pac.  76,  81,  3  Wash.  T.  543;  West 
Chicago  St  B.  Co.  v.  Lleserowitz,  64  N.  B. 
718,  720,  197  111.  607;  Harris  v.  Perkins 
(Miss.)  25  South.  154;  Story  T.  Maday,  13 
Pac  198,  200,  6  Mont  492. 

By  preponderance  of  evidence  is  not 
meant  a  preponderance  in  point  of  numbers 
of  wltDesses,  but  a  preponderance  of  facts 
and  circumstances  that  are  convincing  to  the 
jury.  Pe<^le  v.  Barberi,  47  N.  Y.  Supp.  168, 
170. 

It  frequently  happens  that  there  are 
more  witnesses  on  one  side  of  a  controversy 
than  on  the  other,  yet  the  greatest  weight  of 
evidence  is  on  the  side  of  the  lesser  number 
of  witnesses;  and  in  all  such  cases  it  is  the 
weight  of  evidence  that  counts  and  should 
govern  the  finding  of  the  jiuy.    Pelitier  v. 


Chicago,  St  P.,  M.  ft  O.  By.  Co.,  60  N.  f^. 
250,  251,  88  Wis.  521. 

But  the  jury  should  take  Into  considera- 
tion the  opportunities  for  seeing  or  knowing 
the  particular  things  about  which  they  tes- 
tify, their  conduct  and  demeanor,  their  in- 
terest or  lack  of  interest  in  the  result,  and 
the  probability  or  improbability  of  the  truth 
of  their  statements.  Northern  Pac.  B.  Co.  v. 
Hohnes,  18  Pac.  76,  81,  3  Wash.  T.  543. 

"It  is  well  settled  that  by  the  term  'pre- 
ponderance of  evidence,'  is  not  meant  the 
mere  numerical  array  of  witnesses,  but  it 
means  the  weight,  credit,  and  value  of  the 
aggregate  evidence  on  either  side.  Coles  v. 
Anderson,  2  Tenn.  Leg.  Bep.  14;  Hills  v. 
Goodyear,  72  Tenn.  (4  Lea)  283,  243,  40  Am. 
Bep.  5.*'  A  requested  instruction  that  the 
jury  should  be  governed  in  their  findings  by 
the  preponderance  of  the  evidence,  and  that 
this  does  not  mean  the  number  of  the  wit- 
nesses, but  the  greater  weight  of  the  testi- 
mony, everything  being  considered  which  it 
was  proper  to  consider,  is  not  strictly  accu- 
rate on  its  face,  since  the  preponderance  of 
evidence  may  be  determined,  under  certain 
conditions,  by  the  number  of  witnesses  tes- 
tif^ring  to  a  particular  fact  or  state  of  facts. 
For  Instance,  one  or  two  witnesses  may  tes- 
tify to  a  given  state  of  facts,  and  six  or 
seven  witnesses,  of  equal  candor,  fairness, 
intelligence,  and  truthfulness,  and  equally 
well  corroborated  by  all  the  remaining  evi- 
dence, who  have  no  greater  Interest  in  the 
result  of  the  suit,  testify  against  such  state 
of  facts.  Then  the  preponderance  of  the  evi- 
dence is  determined  by  the  number  of  wit- 
nesses. Willcox  V.  Hlnes,  46  S.  W.  781,  784, 
100  Tenn.  524^  66  Am.  St  Bep.  76L 

Reasoiuible  do«1it. 

"Preponderance"  and  •'reasonable  doubt" 
are  not  synonymous  terms,  so  that  an  in- 
struction that  if  the  jury  believe,  from  the 
preponderance  of  the  evidence,  that  defend- 
ant took  certain  cattle  under  the  honest  be- 
lief that  he  was  the  owner,  they  should  ac- 
quit Is  erroneous,  as  the  state  is  bound  to 
show  guilt  beyond  a  reasonable  doubt  Bich- 
ardson  v.  Harrell,  86  8.  W.  578,  576,  62  Aik. 
469. 

As  teeliaieal  tomi. 

The  phrase  ''preponderance  of  evidence" 
is  not  one  having  an  exclusive  or  technical 
definition,  making  it  error  to  apply  it  in  in- 
structions without  defining  it  Jones  v.  Dur^ 
ham,  67  S.  W.  976,  977,  94  Mo.  App.  51. 

In  answer  to  an  objection  that  the  trial 
court  cannot  explain  to  the  jury  what  was 
meant  by  the  preponderance  of  evidence,  the 
court  said  that  the  terms  "preponderance  of 
evidence"  and  "reasonable  doubt"  are  so 
plain  that  an  attempt  to  explain  either  would 
lead  to  confusion;  that  they  are  expressions 
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that  the  most  common,  as  well  as  the  most 
critical,  mind  can  equally  understand,  and 
no  explanation  can  make  them  plainer.  En- 
dowment Rank  K.  P.  y.  Steele,  69  &  W.  886, 
387,  108  Tenn.  624. 

Weight  of  eTldenoo* 

Preponderate  means  to  outweigh;  to 
weigh  more.  French  t.  Day,  36  Atl.  908, 
89  Me.  441. 

BouYler  says  that  '^preponderance"  to  us- 
ed to  signify  that  the  proof  on  one  side  of  a 
cause  outweighs  the  proof  on  the  other. 
Cleveland,  C,  G.  ft  St  L.  R  Go.  t.  Trimmell, 
T5  III.  App.  585,  591. 

Preponderance  of  eTldence  means  the 
greater  weight  of  eyidence.  Mortimer  y.  Mc- 
Mullen,  67  N.  B.  20,  21,  202  lU.  413. 

The  term  '^preponderance  of  the  eyi- 
dence" refers  to  the  greater  weight  of  credi- 
ble eyidence.  San  Antonio  &  A.  P.  Ry.  Co. 
y.  Manning,  50  8.  W.  177,  179,  20  Tex.  Giy. 
App.  504;  Haskins  y.  Haskins,  75  Mass.  (9 
Gray)  390,  393;  Button  y.  Metcalf,  49  N.  W. 
809,  811,  80  Wis.  193. 

By  a  preponderance  of  the  eyidence  Is 
meant  that  evidence  which,  after  a  consider- 
ation of  all  the  evidence,  ts  in  the  Judgment 
of  the  jurors  entitled  to  the  greatest  weight 
Union  Pac.  Ry.  Go.  y.  Bstes,  16  Pac.  181, 134, 
37  Kan.  715. 

The  word  "preponderance,"  means  su- 
periority in  weight,  influence,  or  force.  The 
evidence  may  be  preponderate,  and  yet  leave 
the  mind  in  doubt  as  to  the  very  truth.  In 
such  cases  the  evidence  does  not  fairly  set 
at  rest,  but  merely  preponderates  in  favor  of 
that  side  whereon  the  doubts  have  less 
weight  Ball  y.  Marquis  (Iowa)  92  N.  W. 
691,  692. 

The  word  "preponderance,"  as  used  In 
the  phrase  "preponderance  of  evidence,'* 
means  superiority  of  weight,  outweighing; 
and  an  Instruction  that  by  preponderance  of 
evidence  is  meant  evidence  which,  in  the 
judgment  of  the  Jury,  is  entitled  to  the 
greater  weight  in  respect  of  its  credibility,  is 
not  error.  Hill  y.  Scott,  38  Mo.  App.  370, 
376. 

A  fair  preponderance  of  evidence  means 
such  evidence  as,  when  weighed  with  that 
which  is  offered  to  oppose  It,  has  more  con- 
vincing power  in  the  minds  of  the  Jury.  It 
is  not  a  technical  term  at  all,  but  means  sim- 
ply that  evidence  which  outweighs  that 
which  Is  offered  to  oppose  It  It  does  not 
mean  that  a  greater  number  of  witnesses 
shall  be  produced  on  the  one  side  or  the  oth- 
er, but  that,  upon  the  whole  evidence,  the  Ju- 
ry believe  the  greater  probability  of  the  truth 
to  be  upon  the  side  of  the  party  having  the 
affirmative  of  the  Issue.  Strand  v.  Chicago 
&  W.  M.  Ry.  Co.,  84  N.  W.  712,  715,  67  Mich. 


Preponderance  of  proof  is  synonymous 
with  weight  of  proof,  and  Is  sufficient  In  a 
dyll  case  to  authorize  a  verdict  In  favor  of 
the  party  producing  such  proof.  Haskins  y. 
Haskins,  75  Mass.  (9  Gray)  390,  393. 

It  is  not  an  accurate  definition  of  the 
word  "preponderance"  to  say  that  a  prepon- 
derance of  evidence  means  the  greater  weight 
and  degree  of  credible  evidence.  The  word 
"preponderance"  has  Its  ordinary  meaning, 
as  used  and  understood  In  common  language, 
and  such  meaning,  as  gXveai  by  Webster,  Is 
"superiority  of  weight,  power,  or  Influence." 
Martin  y.  St  Louis  S.  W.  Ry.  Go.  of  Texas 
(Tex.)  56  S.  W.  1011,  1012;  Shlnn  y.  Tucker, 
37  Ark.  580,  588. 

The  term  '^preponderance  of  evidence" 
means  a  greater  weight  of  evidence,  and  not 
testimony  of  such  superior  weight  and  con- 
vincing force  as  satisfies  the  mind  of  Its 
truth.  "When  a  jury  are  Informed  that  their 
verdict  should  accord  with  the  preponderance 
of  evidence,  they  are  simply  directed  that 
they  should  find  for  the  party  on  any  Issue 
in  the  case  who  adduces  thereon  the  greatest 
quantity  of  credible  evidence,  as  weighed  In 
their  own  minds."  Bryan  v.  Chicago,  R.  L 
&  P.  Ry.  Co.,  19  N.  W.  295,  296,  63  Iowa,  464. 

PREROGATIVE. 

The  word  "prerogatlytf*  properly  Implies 
sovereign  right  Jacob  defines  It  as  that 
power,  pre-eminence,  or  privilege  which  the 
king  hath  and  clalmeth  over  and  beyond  oth- 
er persons  and  above  the  ordinary  course  of 
the  common  law  In  right  of  his  crown.  And 
so  we  find  the  object  of  the  prMx>gatlve  Ju- 
risdiction of  the  Supreme  Court  of  Wiscon- 
sin declared  In  Attorney  General  y.  Blossom, 
1  Wis.  317:  "Contingendee  might  arise 
wherein  the  prerogatives  and  franchises  of 
the  state  In  its  sovereign  character  might  re- 
quire the  Interposition  of  the  highest  Judicial 
tribunal  to  preserve  them."  The  state  lends 
the  aid  of  Its  prerogative  writs  to  public  and 
private  corporations  and  to  citizens  In  all 
proper  cases,  but  it  would  be  restraining  and 
distorting  the  notion  of  prerogative  Jurlsdlc- 
tion  to  apply  It  to  every  case  of  personal, 
corporate,  or  local  right,  where  a  prerogative 
writ  happens  to  afford  an  appropriate  rem- 
edy. To  warrant  the  assertion  of  original 
Jurisdiction  In  the  Supreme  Court,  the  Inter- 
est of  the  state  should  be  primary  and  proxi- 
mate, not  Indirect  or  remote,  peculiar,  per- 
haps, to  some  subdivision  of  the  state,  but 
affecting  the  state  at  large  In  some  of  Its 
prerogatives,  raising  a  contingency  requiring 
the  Interposition  of  this  court  to  preserve  the 
prerogatlyes  and  franchises  of  the  state  1b 
its  sovereign  character;  the  court  Judging  of 
the  contingency  In  each  case  for  Itself.  For 
all  else,  though  raising  questions  publld  Ju- 
ris, ordinary  remedies  and  ordinary  Jurisdlc- 
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tton  are  adequate.    Attorney  General  t.  Oitj 
of  Eau  Claire,  37  Wis.  400,  443. 

PREROGATIVE  OOTJRT8. 

The  court  of  the  royal  goyemor  of  the 
American  provinces,  prior  to  the  Revolution, 
was  termed  the  "prerogative  court";  an  ap- 
pellation applied  in  England  to  the  archbish- 
op's court.  In  re  Coursen's  Will,  4  N.  J.  Eq. 
©  H.  W.  Green)  408,  413. 

A  prerogative  court  is  not,  and  never  has 
been,  from  its  constitution,  a  court  of  the 
last  resort.  In  the  English  system  the  de* 
crees  of  the  prerogative  court  are  subject 
to  review  in  the  court  of  delegates.  This 
has  been  the  case  since  the  time  of  Henry 
VIII.  Flanigan  v.  Guggenheim  Smelting  Co., 
44  Ati.  762,  765,  63  N.  J.  Law,  647. 

Distinct  tribunals  for  the  establishment 
of  wills  and  administration  of  the  assets  of 
men  dying  either  with  or  without  wills  are 
variously  called  **prerogative  courts,"  **pro- 
bate  courts,"  "surrogate  courts,"  and  "or^ 
phans'  courts."  Robinson  v.  Fair.  9  Sup.  Ot 
SO,  85,  128  U.  S.  53,  82  L.  Ed.  415. 

PREROGATIVE  WRITS. 

See  "Certiorari";   "Mandamus",  "Prohi- 
bition (Writ  of)." 

Prerogative  writs  are  privileges  of  an  ex- 
traordinary kind  granted  by  the  court  in  cer- 
tain cases,  but  never  as  a  matter  of  right; 
they  being  a  direct  intervention  of  the  gov- 
ernment with  the  liberty  or  property  of  the 
subject  The  principal  writs  of  this  nature 
are:  First,  the  writ  of  procedendo;  second, 
the  writ  of  mandamus;  third,  the  writ  of  pro- 
hibition; fourth,  the  writ  of  quo  warranto; 
fifth,  the  writ  of  habeas  corpus;  sixth,  the 
writ  of  certiorari.  Territory  v.  Ashenfelter, 
12  Pac.  879,  884,  4  N.  M.  86  (citing  2  Rap.  A 
U  Law  Diet.  6»7). 

In  construing  the  provision  of  the  state 
Constitution  providing  that  the  Supreme 
Court  shall  have  Jurisdiction  to  issue  certain 
enumerated  writs,  the  court  stated  that  such 
writs  would  be  issued  only  In  case  they  were 
prerogative  writs;  that  the  phrase  **preroga- 
tive  writs"  has  been  defined  and  reiterated 
in  several  cases;  and  that  the  governing  rule 
is,  when  the  information  makes  out  a  prima 
facie  case,  the  writ  will  Issue  only  in  cases 
publicl  Juris  and  those  affecting  the  sover- 
eignty of  the  state,  its  franchises  and  prerog- 
atives, or  the  liberties  of  its  people  (citing 
State  V.  Nelson  Co.,  1  N.  D.  88,  45  N.  W.  33, 
8  L.  R.  A.  283,  26  Am.  St  Rep.  609).  This 
definition  was  approved  in  the  case  of  State 
V.  Archibald,  5  N.  D.  359,  66  N.  W.  234,  which 
discussed  the  subject  exhaustively  and  quot- 
ed with  approval  the  decision  in  the  case  of 
Attorney  General  v.  CJlty  of  Eau  Claire,  37 
Wis.  400,  that  it  is  not  enough  to  put  in  mo- 
tion the  original  Jurisdiction  of  tUa  court 


that  the  question  is  publicl  Juris,  but  It 
should  be  a  question  quod  ad  statum  relpub- 
Ucse  pertinet,  which  affected  the  sovereignty 
of  the  state,  its  franchises  or  prerogatives, 
or  the  liberties  of  its  people.  A  writ  of  cer- 
tiorari to  determine  the  validity  of  a  tax  Is 
not  a  prerogative  writ  Duluth  Elevator  Co. 
T.  White,  90  N.  W.  12,  14,  n  N.  D.  534. 

PRESBYTERIANS. 

Presbyterians  usually  worship  by  them- 
selves, and  form  a  distinct  society  from  the 
other  sects.  They  are  as  old  as  the  Refor- 
mation. With  the  Lutherans,  they  separated 
from  the  Church  of  Rome,  but  they  soon  sep- 
arated from  each  other.  The  descendants  of 
Calvin  established  the  Presbyterian  form  of 
church  government,  and  it  has  existed  ever 
since  on  the  continent  It  was  afterwards 
established  in  Scotland,  and  carried  by  the 
Scotch,  who  immigrated  in  great  numbers  to 
Ireland  and  planted  there.  It  was  brought 
both  from  Scotland  and  Ireland  to  this  coun- 
try, and  churches  have  been  formed  here 
on  the  model  of  the  Church  of  Scotland,  and 
professing  to  be  governed  by  the  same  direct- 
ory. Presbyterians,  as  Bishop  Warburton 
Justly  observes,  did  not  spring  from  fanati- 
cism, as  many  wild  sects  have  done.  Presby- 
terians and  Ck)ngregationa  lists  are  different 
sects  in  religion,  within  the  meaning  of  the 
constitutional  provision  that  "no  subordina- 
tion of  any  one  sect  or  denomination  to  an- 
other shall  ever  be  established  by  law,"  and 
a  Presbyterian  cannot  be  taxed  for  the  sup- 
port of  a  Congregational  minister.  Muzzy  t. 
Wllkins  (N.  H.)  Smith,  1,  22. 

PRESCRIBE. 

"To  prescribe  is  to  lay  down  authorita- 
tively for  direction;  to  give  as  a  guide,  direc- 
tion, or  rule  of  action;  to  impose  as  a  per- 
emptory order;  to  direct"  City  of  New 
York  V.  Hexamcr,  69  N.  Y.  Supp.  198,  203,  59 
App.  Div.  4;  Mansfield  v.  People,  45  N.  EL 
976,  977,  164  111.  611. 

"Prescribe"  and  "establish"  are  often 
used  to  express  the  same  thing,  and  Webster 
classes  them  as  synonymous.  Thus  a  ruling 
under  an  act  in  reference  to  establishing 
courts  is  authority  as  to  an  act  relating  to 
courts  to  be  prescribed  by  law.  Ex  parte 
Lothrop,  6  Sup.  Ct  984,  987,  118  U,  S.  118, 
30  L.  Ed.  108. 

Am  datem&ine. 

The  distinction  between  the  words  "de- 
termine" and  **prescribe"  is  far  from  clear. 
Mr.  Webster  defines  "prescribe"  thus:  "To 
set  down  authoritatively;  to  order;  to  direct; 
to  dictate;  to  appoint"  He  defines  "deter- 
mine" thus:  "To  fix  permanently;  to  settle; 
to  adjust."  "To  set  down  authoritatively'* 
and  "to  fix  permanently,"  or  "to  settle,"  do 
not  admit  of  a  wide  distinction.    Const,  art 
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6,  i  8,  proYldes  that  the  Attorney  General 
shall  receive  such  compensation  as  may  be 
prescribed  by  law.  Article  4,  §  12,  provides 
that  the  salary  of  the  Secretary,  Treasurer, 
and  Auditor  of  the  state  shall  be  determined 
by  law.  It  was  held,  in  construing  the  stat- 
utes, that  the  words  ''determine"  and  "pre- 
scribe" do  not  admit  of  a  wide  distinction, 
and  the  word  "prescribe"  will  not  be  held  to 
mean  "settle  beforehand,"  as  implying  that 
the  salary  of  the  Attorney  General  could  not 
be  reduced  during  the  term  of  office.  If  the 
f  ramers  of  our  Constitution  had  intended  to 
provide  that  the  salary  of  the  Attorney  Gen- 
eral should  not  be  diminished  during  his  term 
of  office,  it  may  be  reasonably  argued  that 
they  would  have  so  provided  in  that  instru- 
ment in  plain  terms;  for  by  the  twenty-sec- 
ond section  of  the  same  article  it  is  provid- 
ed, as  to  the  salary  of  the  Judges,  that  the 
Judges  shall  receive  such  salary  and  allow- 
ances as  may  be  determined  by  law,  the 
amount  of  which  shall  not  be  diminished  duiv 
ing  their  term  of  office.  Here  they  intended 
that  the  salary  shall  be  fixed  beforehand,  and 
it  cannot  be  construed  to  mean  "settled  be- 
forehand," in  such  sense  as  not  to  leave  In 
the  General  Assembly  the  power  to  change 
the  compensation  during  the  term.  Field 
V.  Harye,  3  S.  B.  707,  710,  83  Va.  882. 

As  direet  as  a  veinady. 

"Prescribe,"  as  used  in  Act  Feb.  10, 1887, 
providing  that  such  act  shall  not  be  consid- 
ered to  prevent  regularly  licensed  and  prac- 
ticing physicians  from  administering  certain 
prohibited  liquors  whenever  they  deem  it 
necessary,  and  requiring  such  physicians  to 
make  and  subscribe  an  oath  that  they  will  not 
prescribe  any  of  said  intoxicating  beverages, 
except  in  cases  of  absolute  necessity,  means 
to  "direct  as  a  remedy."  Brinson  v.  State, 
8  South.  527,  628,  89  Ala.  105  (citing  Worcest 
Diet). 

"Prescribed,"  when  used  as  applicable  to 
physicians,  embodies  the  purpose  of  cure, 
remedy,  or  alleviation.  It  means  to  advise 
upon  or  designate  as  a  remedy  for  disease, 
and  has  a  broader  meaning  than  merely  pre- 
scribing medicines,  as,  for  instance,  after  the 
physician  has  apparently  examined  the  pa- 
tient, he  may  find  that  the  patient  does  not 
need  a  medicine,  but  that  he  needs  different 
food,  different  air,  or  different  employment, 
or  must  keep  away  from  bad  company,  etc., 
and  advises  him  what  to  do  so  as  to  regain 
his  health,  and  is  so  used  in  Rev.  St.  1898,  fi 
4075,  excluding  testimony  of  physicians  as 
to  information  necessary  to  enable  him  to 
prescribe  for  such  patient  as  a  physician. 
In  re  Bruendl's  Will,  78  N.  W.  169,  170,  102 
Wis.  45. 

As  llz  deflmitely. 

The  word  "prescribe,"  as  used  In  a  stat- 
ute relative  to  sidewalks,  and  providing  that 


the  ordinance  shall  prescribe  the  width  of 
the  proposed  walk,  means  that  the  ordinance 
should  fix  definitely  the  width  of  the  walk. 
Shannon  v.  Village  of  Hinsdale,  54  N.  B.  181, 
183,  180  111.  202;  Mansfield  v.  People,  45  N. 
B.  976,  977,  164  111.  611. 

To  prescribe  a  penalty  is  to  fix  a  p^ialty. 
City  of  New  York  v.  Hexamer,  69  N.  Y.  Supp. 
198,  203,  59  App.  Div.  4. 

Am  order* 

"Prescribed,"  as  used  in  Const  art.  2,  | 
11,  providing  that  the  Governor  shall  nomi- 
nate, and  by  and  with  the  advice  and  consent 
of  the  Senate  appoint,  all  civil  and  military 
officers  of  the  state,  whose  appointment  or 
election  Is  not  herein  provided  for,  unless  a 
definite  mode  of  appointment  be  prescribed 
by  the  law  creating  the  office,  means  "order^ 
ed."  City  of  Baltimore  t.  State^  15  Md.  37Q, 
477,  74  Am.  Dec  572. 

PBESORIBED  BT  JJLW. 

The  term  "prescribed  by  law,**  as  used 
In  the  Constitution,  declaring  that  "the  duties 
of  clerks  of  district  courts  shall  be  as  pre- 
scribed by  law,"  Includes  both  statutory  and 
common  law.  Walter  v.  Greenwood,  12  N. 
W.  145,  29  Minn.  87. 

When  the  term  "prescribed  by  law^  Is 
used  In  a  statute.  It  la  to  be  construed  as 
meaning  prescribed  by  the  statute  law,  and 
not  as  prescribed  by  the  general  law.  Brlnck- 
erhofl  T.  Bostwickt  1  K.  E.  603,  665,  99  N.  Y. 
185. 

The  Constitution  provides  that  the  Attor- 
ney General  shall  perform  such  duties  as  may 
be  prescribed  by  law.  Webster  defines  "pre- 
scribe" as  "to  give  law;  to  direct;  to  dictate; 
to  give  as  a  guide;  direction  or  rule  of  ac- 
tion." Such  constitutional  provision  means 
that  the  Attorney  General  shall  perform  such 
duties  as  shall  be  prescribed  by  any  law, 
statutory  or  otherwise,  by  which  the  duties 
of  the  attorney  are  Imposed  and  defined.  The 
assertion  that  the  word  "prescribe"  can  prop- 
erly be  held  to  refer  only  to  the  statutory 
law  is  plainly  too  narrow  an  interpretation 
of  the  word.  Hunt  v.  Chicago  ft  D.  By.  Co., 
20  IlL  App.  (20  Bradw.)  282,  288. 

Act  Cong.  Sept  9, 1850,  i  9,  organized  the 
territory  of  Utah,  etc,  and  enacted  that  '*the 
territory  shall  be  divided  into  tliree  Judicial 
districts,  and  a  district  court  shall  be  held 
in  each  of  such  districts,"  etc,  "at  such  time 
and  place  as  may  be  prescrit>ed  by  law.** 
Held,  that  the  term  "prescribed  by  law^ 
means  the  law  passed  by  the  territorial  Leg- 
islature. Winters  v.  Hughes,  24  Pac  759. 
761,  8  Utah,  443. 

Under  a  statute  relating  to  the  duties 
of  a  court,  the  phrase  "business  prescribed  by 
law"  includes  such  duties  pertaining  to  Judi- 
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cial  business  as  tbe  Legislature  may  deem 
it  necessary  for  the  Judges  to  perform,  with 
a  view  to  the  efficient  administration  of  Jus- 
tice, or  for  the  protection  of  the  rights  of 
litigants  and  others  who  are  to  be  affected  by 
legal  proceedings.  State  ex  reL  Lionberger 
V.  ToUe,  71  Mo.  645,  650. 

Const  art  1,  providing  that  a  Jury  trial 
may  be  waived  by  the  parties  in  all  dvil  ac- 
tions in  the  manner  to  be  prescribed  by  law, 
means  actual  legislation  on  the  subject,  and 
in  no  sense  can  it  be  extended  to  a  permission 
of  the  exercise  of  this  power  by  others.  Elx- 
line  V.  Smith.  5  Cal.  112. 113.     . 

The  use  of  the  words  ''prescribed  by  law** 
in  a  bill  of  sale  of  a  slave,  in  which  the 
seller  warrants  the  slave  free  from  all  vices 
and  diseases  **prescribed  by  law,'*  is  to  be 
regarded,  and  the  warranty  considered,  as  a 
contract  against  all  vices  and  diseases.  "One 
rule  which  may  be  applied  to  this  paper  is 
that,  if  there  be  some  words  which  are  dark 
and  mysterious,  so  that  the  court  cannot 
find  out  the  meaning  thereof,  those  words 
must  be  set  aside,  and  then,  if  there  be  any- 
thing left  which  will  make  sense  and  create 
a  duty,  it  shall  be  done."  Sloan  t.  Gibson,  4 
Mo.  32,  83. 

PRESCRIPTION. 

A  prescription  Is  a  written  medical  re- 
cipe. Mayer  t.  State,  42  Atl.  772,  68  N.  J. 
Law,  35. 

The  word  *t>rescrlption''  means,  in  medi- 
cine, a  statement,  usually  written,  of  the 
medicines  or  remedies  to  be  used  by  a  pa- 
tient, and  the  manner  of  using  them.  Cald- 
well V.  State,  46  N.  E.  697,  698,  18  Ind.  App. 
4& 

••Prescription,"  as  defined  by  Webster,  is 
a  direction  of  a  remedy  or  of  remedies  for  a 
disease,  and  the  maner  of  using  them;  a 
medical  recipe;  also  a  prescribed  remedy; 
and  an  order  to  a  druggist  for  two  pints  of 
••spirits  fermenti,"  which  was  absolutely  nec- 
essary as  a  medicine  for  the  person  named 
in  the  order,  and  was  not  to  be  used  as  a 
beverage,  was  a  ••prescription,"  within  Code,  c. 
82,  §  6,  providing  that  spirituous  liquors  shall 
not  be  sold  by  any  druggist,  "except  upon  the 
written  prescription  of  a  practicing  physi- 
cian in  good  standing  in  his  profession." 
State  V.  Bluefield  Drug  Co.,  27  S.  E  350,  352, 
43  W.  Va.  144. 

••Prescription,"  as  used  In  Act  March  6, 
1877,  as  amended  by  Act  March  5,  1879,  pro- 
hibiting the  sale  of  vinous  or  alcoholic  liq- 
uors, except  for  medical,  chemical,  or  sacra- 
mental purpose,  on  a  prescription  or  recom- 
mendation of  a  graduated  physician,  or  a  reg- 
ular practitioner  of  medicine,  who  has  taken 
the  oath  prescribed,  is  substantially  the  same 


as  "recommendation."     Thompson  v.  State, 
37  Ark.  408,  410. 

Praaoriptiona  for  animala. 

Prescriptions  are  medical  directions  for 
the  cure  of  illness.  The  term  refers  to  direc- 
tions for  animals  as  well  as  human  beings, 
and  includes  a  recipe  or  formula  for  the 
treatment  of  horses,  whether  it  proceeds  from 
a  professional  source,  or  only  from  a  common 
person.  Ray  v.  Burbank,  61  Qa.  505,  512,  34 
Am.  Rep.  103. 

PBESOBIPnOK  On  Law). 

See  ••Right  by  Prescription*';  •mtle  bj 
Prescription";  •'Way  by  Prescription."' 

The  definition  of  ••prescription"  is  ••a  title 
acquired  by  use  and  time,  and  allowed  by 
law."  Three  things  are  necessary  to  estab- 
lish a  right  by  prescription:  (1)  Use  and  oc- 
cupation or  enjoyment;  (2)  the  identity  of 
the  thing  enjoyed;  and  (3)  that  it  should  be 
adverse  to  the  rights  of  some  other  person. 
A  title  by  prescription  differs  from  a  title  by 
grant  in  this:  That  use  and  occupation  kre 
substituted  in  the  place  of  a  grant,  for  pre- 
scription always  supposes  a  grant  to  have 
existed,  and  to  be  lost  or  destroyed  by  time  or 
accident  Lawton  v.  Rivers  (S.  C.)  2  Mc- 
Cord,  445,  449,  13  Am.  Dec.  741. 

Distinguished  from  the  three  kinds  of 
public  ways  in  England,  to  wit,  "iter,"  ova* 
which  the  public  pass  on  foot,  "actus,"  over 
which  they  pass  on  foot  and  on  horseback, 
and  ••via,"  over  which  they  pass  on  foot 
and  on  horseback,  and  in  vehicles  on  wheels, 
was  the  incorporeal  hereditament,  easement, 
or  right  of  way  which  one  acquired  ever 
the  land  of  another,  in  which  the  public 
had  no  interest  whatever.  This  right  of  way 
was  acquired  either  by  prescription — being 
used  for  a  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary— or  by  grant  If 
by  grant,  the  grant  itself  was  the  proof,  or, 
the  grant  being  lost,  20  years*  user  raised  a 
presumption  that  it  once  existed.  Boyden  v. 
Achenbach,  79  N.  C.  539,  541. 

Prescription  properly  applies  only  to  in- 
corporeal rights.  Wooldrldge  v.  Coughlln,  33 
S.  B.  233,  235,  46  W.  Va.  345;  Johnson  v. 
Lewis,  14' S.  W.  466,  467,  47  Ark.  66;  Oregon 
Const  Co.  T.  Allen  Ditch  Co.,  69  Pac.  455, 
468.  41  Or.  209,  93  Am.  St  Rei».  701. 

Prescription  is  defined  to  be  a  title  ac- 
quired by  possession  had  during  the  time  and 
in  the  manner  fixed  by  law.  Appelgate  v. 
Morse  (N.  Y.)  7  Lans.  59,  61;  Stevens  v.  Den- 
nett. 61  N.  H.  324,  329;  Pittsburgh,  C,  C. 
ft  St  L.  Ry.  Co.  V.  Town  of  Crown  Point,  60 
N.  B.  741,  745,  150  Ind.  636,    * 

Prescription  is  a  manner  of  acquiring 
the  ownership  of  property,  or  discharging 
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debts,  by  the  effect  of  time,  and  under  the 
conditions  regulated  by  law.  Civ.  Code  La. 
1900,  art  3457. 

Prescription  Is  of  two  kinds;  that  is,  it 
is  eithw  an  instniment  for  the  acquisition  of 
property,  or  an  instrument  of  exemption  from 
the  servitude  of  Judicial  process.  Campbell 
V.  Holt,  6  Sup.  Ct  209,  210,  115  U.  S.  020, 
29  L.  Ed.  488;  Bushby  v.  Florida  Cent  ft  P. 
R.  Co.,  23  S.  E.  50,  51,  45  S.  a  812. 

"Prescription"  Is  defined  by  civilians  to 
be  a  right  by  which  a  mere  possessor  acquires 
the  property  of  a  thing  which  he  possesses, 
by  the  continuance  of  his  possession  during 
the  time  fixed  by  law.  Alhambra  Addition 
Water  Co.  t.  Richardson,  14  Pac.  379,  381*  T2 
Cal.  598. 

Under  the  word  "prescription,**  Webster, 
in  giving  the  legal  meaning,  quotes  from  Ba- 
con as  follows:  "A  prescribing  for  title;  the 
claim  of  title  to  a  thing  by  virtue  of  imme- 
morial use  and  enjoyment;  the  right  or  title 
acquired  by  possession  had  during  the  time 
and  in  the  manner  fixed  by  law."  And  God- 
dard  on  the  Law  of  Easements  (page  132) 
says:  "Prescription  is  described  by  Mr.  Jus- 
tice Blackstone  as  meaning  at  common  law  a 
mode  of  acquiring  real  property,  when  a  man 
could  show  no  other  title  to  what  he  claimed 
than  that  he  and  those  under  whom  he  claim- 
ed had  immemorially  used  to  enjoy  it  The 
reason  why  the  law  allows  a  title  to  be  thus 
acquired  is  that  if  a  man  had,  to  use  an  old 
and  familiar  phrase,  enjoyed  an  easement 
from  time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,  uninterruptedly — 
that  is,  without  dispute — ^a  presumption 
would  naturally  arise  that  he  had  a  right 
to  that  easement,  which  the  owner  of  the 
servient  tenement  could  not  legally  dispute, 
for  no  man  would  suffer  another  to  enjoy  an 
easement  in  his  land  if  he  could  help  it;  an 
easement  being  a  burden  necessarily  detri- 
mental to  the  estate."  Lucas  v.  Smithfleld, 
C.  ft  H.  F.  Turnpike  Co.,  15  S.  B.  182,  185, 
38  W.  Va.  427. 

"A  prescription,"  says  Lord  Coke  (6  Coke, 
eob),  "always  is  alleged  in  the  person."  2 
Bl.  Comm.  p.  262,  says  that  prescription  **\b 
merely  a  personal  usage."  Albright  v.  Cort- 
right,  45  Atl.  634,  636,  64  N.  J.  Law,  830,  48 
L.  R.  A.  616,  81  Am.  St  Rep.  504. 

Occupancy  for  the  period  prescribed  by 
the  Code  of  Civil  Procedure  as  sufiicient  to 
bar  an  action  for  the  recovery  of  the  property 
confers  a  title  thereto,  denominated  a  "title 
by  prescription,"  which  is  sufficient  against 
all.  Civ.  Code  Mont  1895,  |  1391;  Civ.  Code 
Cal.  1903,  i  1007. 

AdTorae  'Bse* 

"Prescription,**  In  the  ancient  sense  of 
the  word,  is  founded  upon  the  supposition  of 
a  grant;  and  therefore  it  is  tliat  the  use  or 


possession  on  which  it  is  founded  must  be 
adverse,  or  of  a  nature  to  indicate  that  it  is 
claimed  as  a  right,  and  not  the  effect  of  in- 
dulgence, or  of  any  contract  short  of  a  grant 
Gayetty  v.  Bethune,  14  Mass.  49,  62,  7  Am. 
Dec.  188. 

The  right  of  prescription  depends  on  an 
appropriation  and  use  in  a  manner  adverse 
to  the  rights  of  others.  Tolman  v.  Casey,  13 
Pac.  669,  672,  15  Or.  83. 

The  manner  fixed  by  law  for  the  estab- 
lishment of  a  prescriptive  right  to  an  ease- 
ment is  by  open,  adverse  enjoyment  of  the 
right  as  an  easement  Stevens  t.  Dennett  51 
N.  H.  324,  329. 

A  wrongful  entry  on  land,  with  continued 
possession,  without  any  pretense  of  paper  ti- 
tle, but  under  a  claim  of  right  inconsistent 
with  the  title  of  the  true  owner,  and  the 
•exercise  of  acts  of  possession  hostile  to  his 
rights  in  the  land,  may  ripen  into  title  by 
prescription.  Village  of  Glencoe  v.  Wads- 
worth,  48  Minn.  402,  51  N.  W.  377.  Such  use 
or  adverse  possession  must  be  enjoyed  by 
actual  entry,  and  under  such  circumstances 
as  to  indicate  that  it  is  claimed  as  a  mat- 
ter of  right  The  true  owner's  right  must 
be  invaded  by  such  hostile  acts  as  would  con- 
stitute grounds  for  action  against  the  adverse 
claimant  or  intruder,  and  so  as  to  make  the 
possession  appear  to  be  for  the  benefit  of  the 
claimant  Swan  v.  Munch,  67  N.  W.  1022, 
1023,  65  Minn.  500,  45  U  R.  A.  743,  60  Am. 
St  Rep.  491. 

Olaim  of  risl&t. 

A  vested  right  to  a  right  of  way  may  be 
acquired  by  use  for  a  sufficient  length  of 
time.  It  must  be  occupied  and  used  as  a 
right  and  not  merely  as  a  favor  or  privilege 
granted  by  the  owner  of  the  servient  lands. 
Johnson  v.  Lewis,  14  S.  W.  466,  467,  47  Ark. 
6a  See,  also,  Clarke  v.  Clarke,  66  Pac.  10, 
11,  133  Cal.  667;  Louisville  ft  N.  R.  Co.  v. 
Hays,  79  Tenn.  (11  Lea)  382,  388,  47  Am.  Rep. 
291;  Stevens  t.  Dennett  51  N.  H.  324,  32a 

Contlnuoiis,   nnlntermpted  posseasioB* 

"Prescription"  is  defined  to  be  the  manner 
of  acquiring  property  by  long,  honest  and 
uninterrupted  possession  or  use  during  the 
time  required  by  law.  The  possession  must 
be  long,  continued,  peaceable,  and  without 
interruption.  Louisville  ft  N.  R.  Co.  v.  Hays, 
79  Tenn.  (11  Lea)  382,  388,  47  Am.  Rep.  29L 

A  prescription  is  a  title,  the  validity  of 
which  depends  upon  continual  and  peaceable 
usage  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary.  Simpson  v.  Coe,  4  N. 
H.  301,  802. 

Prescription  requires  a  continued  enjoy- 
ment of  an  incorporeal  hereditament  for  a 
time  without  memory  to  the  contrary.  Stand* 
iford  v.  Goudy,  6  W.  Va.  364,  3661 
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To  constitute  a  highway  by  prescription, 
the  use  for  the  requisite  time  must  be  unin- 
terrupted, adverse,  and  under  a  claim  of 
fight  Illinois  Cent  R.  Co.  ▼.  City  of  Bloom- 
ington,  47  N.  E.  318,  319, 167  111.  9. 

A  prescriptive  right  of  way  oyer  an- 
other's land  cannot  be  acquired  without 
showing  the  definite  line  of  travel.  Bushey 
▼.  Santiff,  88  N.  Y.  Supp.  473,  474,  86  Hun, 
S84. 

Dedioation  dlstinKiiisl&ed* 

The.  distinction  between  dedication  and 
prescription  is  this:  The  first  is  established 
by  proof  of  an  act  of  dedication  and  of  the 
animus  dedicandi,  without  reference  to  the 
period  of  use;  in  the  second,  longer  user  is 
an  essential  ingredient  A  prescription  for 
a  highway  is  based  upon  the  dedication  of 
the  land,  as  a  prescription  for  a  prirate  way 
is  founded  upon  a  grant  State  t.  Kansas 
City,  St  J.  &  C.  B.  R.  Co.,  45  Iowa,  189,  142. 

Equivalent  tm  a  dead. 

Prescription  is  equivalent  to  a  deed,  in 
creating  an  easement  in  land.  Pitzman  t. 
Boyce,  19  S.  W.  1104,  1106,  111  Ho.  887.  88 
Am.  St  Rep.  S36. 

Grant  or  richt  presvmed. 

Technically,  "prescription''  presupposes 
a  grant.  There  cannot,  in  fact  be  a  grant 
without  some  person  in  existence  to  take  as 
the  grantee.  Therefore,  generally,  when  the 
term  "prescriptive  right"  is  used  by  the 
courts,  it  refers  to  the  personal  right  to  the 
use  of  real  property  which  has  been  acquired 
by  the  claimant  or  some  one  under  whom  he 
holds,  and  which  has  been  created  by  oper- 
ation of  law.  Riley  t.  Buchanan,  76  S.  W. 
527,  628,  25  Ky.  Law  Rep.  863,  63  L.  R.  A. 
642. 

^'Prescription*'  Implies  an  original  grant 
City  of  Ft  Smith  v.  McKibbin,  41  Ark.  45, 
50,  48  Am.  Rep.  19;  Wooldridge  v.  Coughlin, 
83  S.  B.  233,  235,  46  W.  Va.  345. 

"Prescription"  means  that  at  one  time  a 
deed  or  grant  of  right  is  presumed  to  have 
been  given  to  do  a  certain  thing — for  in- 
stance, to  take  fish  from  another  man's  land 
— but  by  lapse  of  time  that  grant  or  deed  has 
been  lost  Benscoter  t.  Long,  27  Atl.  674, 
679,  157  Pa.  208. 

It  is  also  said  that  a  prescription  by 
immemorial  usage  can,  in  general,  only  be 
for  things  which  may  be  created  by  grant, 
for  the  law  allows  prescription  only  to  sui>- 
ply  the  loss  of  a  grant.  Pittsburgh,  C,  C.  ft 
St  L.  Ry.  Co.  T.  Town  of  Crown  Point  50  N. 
E.  741,  745,  150  Ind.  586. 

Prescription,  at  common  law,  was  a 
mode  of  acquiring  title  to  Incorporeal  here- 
ditaments by  immemorial  or  long-continued 
enjoyment.    It  had  Its  origin  in  a  grant  evi- 


denced by  usage,  and  was  allowed  on  ac> 
count  of  its  loss,  either  actual  or  supposed. 
Clarke  v.  Clarke,  66  Pac.  10,  11,  133  Cal.  667. 

Prescription  is  set  up  in  favor  of  indi- 
viduals who,  because  they  have  been  in  the 
enjoyment  of  a  right  or  interest  claimed  dur- 
ing the  period  of  legal  memory,  which  is,  in 
England,  fixed  at  the  reign  of  Richard  I,  the 
law  presumes  that  the  party  claiming  had 
originally  a  grant  or  conveyance  of  the 
right  claimed.  Post  v.  Pearsall  (N.  Y.)  22 
Wend.  425,  441. 

The  theory  of  prescription  is  grounded 
upon  the  presumption  of  a  grant  having  been 
made,  so  that  if  it  can  be  shown  that  nq 
grant  was  made,  or  if  it  can  be  shown  to  bj^. 
very  improbable  that  a  grant  was  made,  thie 
presumption  cannot  arise,  and  the  title  by 
prescription  fails.  Thompson  v.  Louisville 
&  N.  R.  Co.  (Ky.)  68  S.  W.  42,  43  (citing 
Bowman  v.  Wickllffe,  54  Ky.  [15  B.  Mon.] 
84;  Hall  V.  McLeod,  59  Ky.  [2  Mete.]  98,  74 
Am.  Dec.  400;  Beall  v.  Clore,  69  Ky.  [6 
Bush]  676;  Conyers  v.  Scott  94  Ky.  125,  21 
S.  W.  530). 

A  prescription  can  only  be  for  things 
which  may  be  created  by  grant  It  is  al- 
lowed only  to  supply  the  loss  of  a  grant  2 
Greenl.  Cruise,  p.  224.  There  can  be  no 
grant  to  the  public.  Therefore  the  public 
can  hold  no  right  by  prescription.  Prescrip- 
tion is  a  persimal  usage  securing  a  right  to 
one  or  more  persons.  State  v.  Kansas  City, 
St  J.  ft  C.  B.  R.  Co.,  45  Iowa,  139, 142. 

Every  species  of  prescription  by  which 
property  is  acquired  or  lost  is  founded  on 
the  presumption  that  he  who  has  had  the 
quiet  and  uninterrupted  possession  of  any- 
thing for  a  long  period  of  years  is  supposed 
to  have  a  right  thereto,  vdthout  which  he 
would  not  have  been  able  to  continue  so 
long  in  the  enjoyment  of  it  Where  an  ease- 
ment for  instance,  as  a  way,  is  enjoyed  by 
an  owner  of  land  over  the  land  of  another 
without  Interruption,  with  all  the  incidents 
of  ownership,  the  fact  of  such  use  is  accept- 
ed as  conclusive  proof  of  the  right  The  ex- 
tent of  the  right  is  determined  by  the  nature 
and  extent  of  the  use.  Pavey  ▼,  Vance,  46 
N.  E.  898,  899,  56  Ohio  St  162. 

As  limitation  or  adTorse  naer. 

The  analogy  between  prescription  and 
limitation  is  so  exact  and  perfect,  both  in 
England  and  in  this  country,  that  the  courts 
have,  in  the  absence  of  any  special  statute 
on  the  subject,  uniformly  held  that  the  pro- 
visions of  the  statutes  of  limitations  with 
regard  to  the  time  of  entry  by  the  owner  of 
lands  of  which  he  is  disseised  apply  equally 
to  easements  adversely  used.  Mere  delay 
in  commencing  a  suit  or  even  acquiescence 
in  the  act  of  defendant,  unless  under  circum- 
stances that  would  create  an  equitable  es- 
toppel short  of  a  period  of  20  years.  nece«- 


PRESCRIPTION 


5624 


PRESCRIPTION 


sary  to  give  defendant  a  right  by  prescrip- 
tion to  flow  plaintiff's  land,  bars  his  right  of 
action  to  abate  a  dam  causing  overflow  as 
an  existing  nuisance.  Mueller  t.  Fruen,  86 
Biinn.  273,  274,  30  N.  W.  886. 

The  term  "prescription"  covers  both 
senses  In  which  the  word  "limitation"  has 
been  used;  that  is  to  say,  as  conferring  a 
right,  and  as  taking  away  a  remedy,  merely. 
Possession  of  property,  of  the  requisite  char- 
acter and  time,  confers  a  title  to  the  prop- 
erty. So  far  as  the  titie  to  property  is 
coBcemed,  "prescription"  and  "limitation" 
are  convertible  terms,  and  a  plea  of  the 
proper  statute  of  limitations  is  a  good  plea 
of  a  prescriptive  right  Alhambra  Addition 
Water  Co.  v.  Richardson,  14  Pac.  379,  381,  72 
Cal.  598  (followed  in  Churchill  v.  Louie,  67 
Pac.  1052, 1053, 136  Cal.  608). 

The  terms  "prescribe"  and  "prescrip- 
tion," in  French,  seem  to  be  synonymous 
with  the  English  words  "to  limit"  and  'lim- 
itation." "Prescription"  is  the  term  used  in 
the  Louisiana  Reports  for  "limitation,"  and 
in  the  translation  of  Pothier  on  Obligations, 
vol.  1,  p.  350,  in  the  chapter  on  limitations, 
"prescription"  is  always  used  for  "limita- 
tion." Ohenot  t.  Lefevre,  8  111.  (3  Oilman) 
037,  642. 

Speaking  of  the  defense  of  limitation, 
the  court  says  it  is  quite  immaterial  wheth- 
er this  defense  is  called  "limitation,"  "pre- 
scription," or  "adverse  user."  These  terms 
may  be  used  interchangeably,  and  they 
•  mean  substantially  the  same  thing.  Pre- 
scription properly  applies  to  incorporeal  ease- 
ments, and  is  of  the  same  length  of  time  as 
limitation  by  statute,  and  adverse  user  is  the 
same.  It  is  not  worth  while  to  spend  time  in 
distinctions  which  do  not  exist  Murray  v. 
Scribner,  43  N.  W.  549,  74  Wis.  602. 

Am  applioaUe  to  prlvato  risl&t  •£  way. 

That  a  private  right  of  way  over  land 
is  an  easement,  and  an  interest  in  the  land, 
which  may  be  acquired  by  limitation — in 
such  cases  ordinarily  called  "prescription" — 
is  a  question  which  does  not  admit  of  debate. 
Patchett  V.  Pacific  Coast  Ry.  Co..  35  Pac.  73, 
75,  100  Cal.  505. 

Am  right  or  titlo. 

Prescription,  as  known  to  the  common 
law,  applied  to  the  manner  of  acquiring  or 
losing  a  right  by  the  effect  of  the  lapse  of 
time,  as  contradistingrulshed  from  the  mode 
of  acquiring  titie  to  a  thing  Itself  by  the 
effect  given  to  a  long  possession  or  enjoy- 
ment oT  it.  The  former  applied  to  intangible 
rights,  capable  of  enjoyment  without  titie 
to  the  thing  out  of  which  they  flowed,  or  to 
which  they  attached,  while  the  latter  related 
to  the  thing  itself.  Thomas  v.  England,  12 
Pac.  491,  492.  71  Cal.  456.  After  the  lapse 
of  the  requisite  period  the  law  adds  the  right 


of  property  to  that  which  before  was  pos- 
session, or,  in  the  case  of  things  incorporeal, 
a  quasi  possession  only.  Stevens  t.  Den- 
nett, 51  N.  H.  324,  829. 

Time. 

The  mode  of  acquisition  denominated 
"prescription**  is  founded  on  uninterrupted 
use  and  enjoyment  time  out  of  mind,  or  for 
such  a  length  of  time  that  the  memory  of 
man  runneth  not  to  the  contrary.  Butt  v. 
Napier,  77  Ky.  (14  Bush)  39,  42;  Johnson  v. 
Lewis,  14  S.  W.  406,  467,  47  Ark.  60;  Simp- 
son V.  Coe,  4  N.  H.  301,  302;  Standiford  v. 
Goudy,  6  W.  Va.  3G4,  366. 

Ancientiy,  in  order  to  support  a  titie  by 
prescription,  the  use  of  the  incorporeal  right 
must  have  continued  immemorlally — ^that  is, 
have  liad  a  commencement  before  the  reign 
of  Richard  I— but  latterly  it  came  to  be  held 
that  a  continuous  use  in  a  particular  man- 
ner for  20  years,  corresponding  to  the  period 
usually  prescribed  by  statutes  of  limitations 
for  entry  upon  lands,  was  suflScient  for  the 
purpose.  In  analogy  to  this  principle,  the 
acquirement  of  a  prescriptive  right  has  come 
to  be  measured  by  the  statute  of  limitations 
for  the  recovery  of  real  property,  and  such 
is  the  rule  in  this  state.  Oregon  Const.  Co. 
T.  Allen  Ditch  Co.,  69  Pac.  455.  458,  41  Or. 
209,  93  Am.  St  Rep.  701.  However,  be- 
tween the  old  and  the  new  rules  of  prescrip- 
tion there  is  an  important  distinction.  The 
flight  of  long  time  requisite  to  vest  the  right 
under  the  old  law  afforded  a  conclusive  pre- 
sumption that  there  had  been  an  express 
grant  of  the  easement  its  evidence  lost  by 
the  tooth  of  time,  and  no  proof  that  it 
never  existed  could  be  heard,  whereas,  under 
the  new  rule,  user  for  the  statutory  period 
raises  only  a  prima  facie  presumption  of  a 
grant  which  may  be  repelled.  Wooldridge 
V.  Coughlin,  33  S.  B.  233,  235,  46  W.  Va.  345. 
See,  also,  Lanier  v.  Booth,  50  Miss.  410,  413; 
Thomas  ▼.  England,  12  Pac.  491,  492,  71  Cal. 
456. 

In  analogy  to  the  statute  of  limitations, 
the  law  authorizes  a  grant  from  the  real 
owner  to  be  presumed,  without  other  proof 
tlian  such  actual  and  undisturbed  enjoyment. 
In  Bealey  v.  Shaw,  6  East  208,  Lord  Ellen- 
borough  says:  **I  take  it  that  twenty  years' 
exclusive  enjoyment  of  water  in  any  particu- 
lar manner  affords  conclusive  presumption 
of  right  in  the  party  so  enjoying  it  derived 
from  grant  or  act  of  Parliament"  The 
open,  notorious,  and  exclusive  use  of  water 
in  a  particular  manner  for  over  30  years  is 
evidence  of  a  grant  from  the  real  owner 
Hoyt  V.  Carter  (N.  T.)  16  Barb.  212. 

A  way  by  prescription  is  established  on 
evidence  of  user  by  the  public,  adverse  and 
continuous,  of  ten  years  or  more,  from  which 
use  arises  a  prescription  of  a  reservation  or 
grant  and  acceptance  thereof,  or  that  it  has 
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been  laid  out  by  the  pi^oper  authorities,  of 
which  no  record  exists.  State  t.  Mitchell, 
12  N.  W.  5d8»  58  Iowa,  567. 

The  uninterrupted  use  and  enjoyment 
for  time  out  of  mind  does  not  merely  create 
a  presumption  of  a  right,  but  Is  conclusive 
evidence  of  its  existence.  Butt  v.  Napier,  77 
Ky.  (14  Bush)  39,  42. 

Am  applioaUe  to  nam  of  Idsliway. 

"Prescription"  la  not  a  term  strictly  ap- 
plicable to  a  right  acquired  by  the  public, 
by  the  use  of  a  way  for  any  period  of  time. 
The  law  allows  prescription  only  to  supply 
the  place  of  grants,  and,  inasmuch  as  the 
public  cannot  take  by  grant,  the  term  "pre- 
scription/* in  its  strict  sense,  has  no  applica- 
tion to  highways.  The  true  doctrine  would 
seem  to  be  that  immemorial  use  by  the  pub- 
lic is  evidence  of  a  dedication.  Just  as  such 
use  by  an  individual  is  evidence  of  a  grant 
Bolger  V.  Foss,  8  Pac.  871,  65  Gal.  250;  Pitta- 
burgh,  C,  C.  &  St  L.  Ry.  Co.  v.  Town  of 
Crown  Point  50  N.  B.  741,  745,  150  Ind.  536. 

The  term  "prescription,**  and  probably 
the  rules  and  doctrines  applicable  to  estates 
held  by  prescription,  have  been  applied  to 
the  tenure  of  the  right  of  the  public  in  a 
highway,  which  rests  wholly  upon  long  use 
and  occupation.  That  the  term  is  now  gen- 
erally so  used  must  be  admitted,  and  it  may 
be  true  that  such  general  use  has  made  it 
proper.  State  v.  Kansas  City,  St  J.  &  0.  B. 
R.  Co.,  45  Iowa,  130,  142. 

PRESOBIFTION  IN  A  QXTE  ESTATE. 

Where,  in  an  action  of  trespass  quare 
clausum  fregit  defendant  justified  the  act 
charged  as  a  trespass  by  setting  up  two 
rights  by  prescription — ^the  one,  a  right  to 
depasture  the  beach,  embracing  that  which 
adjoined  the  plaintilTs  land;  the  other,  that 
the  plaintiff  should  fence  his  land  against  the 
defendant's  horses  and  cattle  running  upon 
and  depasturing  the  beach;  the  second  right 
of  prescription  being  dependent  upon  and  an- 
cillary to  the  first — the  right  upon  which  de- 
fendant relied  was  what  the  law  denomi- 
nates a  **pre8cription  in  a  que  estate.'*  If  a 
man  prescribes  Id  a  que  estate,  nothing  is 
claimable  by  its  prescription  but  such  things 
as  are  incident  appendant  or  appurtenant  to 
lands.  Donnell  T.  Clark,  10  Me.  (1  App.) 
174,  182. 

PRESENCE. 

See  "Immediate  View  and  Presence.** 

The  rule  authorizing  the  arrest  of  a  per- 
son by  an  ofilcer  without  a  warrant  for  a 
misdemeanor  committed  in  his  presence  does 
not  require  that  the  person  committing  the 
misdemeanor  shall  be  distinctly  seen  or  dis- 


cerned by  the  ofilcer,  and  hence  a  misdemean- 
or committed  by  the  firing  of  a  revolver  in 
the  nighttime  on  a  city  street  and  across 
the  street  from  an  officer  who  sees  the  flash 
thereof,  and  afterward  keeps  the  offender  in 
sight  is  committed  in  the  presence  of  the 
officer.  People  v.  Bartz,  19  N.  W.  161,  53 
Mich'.  483. 

The  phrase  "in  his  presence,"  in  the  stat- 
ute providing  that  a  peace  officer  may  make 
an  arrest  without  a  warrant  when  a  public 
offense  is  committed  in  his  presence,  means 
in  the  sight  of,  or  that  the  act  is  done  in  such 
a  manner  that  the  officer  can  detect  it  by 
sight  or  hearing,  as  the  act  of  the  accused. 
It  does  not  apply  to  a  case  when  he  cannot 
detect  the  act  but  has  merely  a  suspicion. 
Hughes  V.  Commonwealth  (Ky.)  41  S.  W.  294, 
296. 

A  statute  requiring  wills  to  be  signed 
in  the  presence  of  the  witnesses  is  satisfied 
if  the  subscribing  witnesses  were  so  situated 
that  they  could  and  would  naturally  see  the 
signing.  Compton  T.  Mitton,  12  N.  J.  Law 
(7  Halst)  70,  71. 

OonstmotiTe  presenoe* 

"Presence,"  within  the  meaning  of  the 
rule  that  priuqipals  to  a  crime  in  the  seoend 
degree  are  those  who  do  not  with  their  own 
hands  commit  the  act  but  are  present,  aid- 
ing and  abetting  it  does  not  mean  actual 
and  immediate  presence,  so  as  to  make  the 
person  an  eye  or  ear  witness  of  what  parses. 
"It  may  be  a  constructive  presence.  Thus, 
if  several  persons  set  out  in  concert  wheth- 
er together  or  apart  upon  a  common  design 
which  is  unlawful,  each  taking  the  part  as- 
signed to  him — some  to  commit  the  act,  and 
others  to  watch  at  a  proper  distance  to  pre- 
vent a  surprise,  or  to  favor  the  escape  of  the 
immediate  actors — ^here,  if  the  act  be  com- 
mitted, all  are,  in  the  eye  of  the  law,  present 
and  principals."  Mitchell  v.  Commonwealth 
(Va.)  33  Grat  845,  808;  Grimsinger  v.  State, 
69  S.  W.  583,  587,  44  Tex.  Cr.  R.  1;  State  v. 
Town  (Ohio)  Wright  75,  76. 

As  witUB  Itearlns* 

Code,  fi  4306,  making  it  criminal  to  use 
obscene  and  vulgar  language  '*in  the  presence 
of  a  female,**  etc.,  should  be  construed  to 
mean  in  the  hearing  of  a  female,  and  not 
limited  to  the  literal  meaning,  as  in  her  ac- 
tual presence.  Brady  t.  State,  48  Ga.  311, 
312. 

Obscene,  insulting,  or  vulgar  language 
uttered  in  a  public  highway,  near  enough  to 
the  premises  of  the  prosecutor  to  be  distinct- 
ly heard,  and  actually  heard,  by  his  family, 
or  any  member  thereof,  must  be  regarded  as 
uttered  in  their  presence,  within  the  meaning 
of  the  statute  punishing  the  utterance  of 
such  language  in  the  presence  of  females. 
Henderson  t.  State,  63  Ala.  193.    So^  also, 
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wbere  defendant  nsed  snch  language  while 
riding  on  a  public  road,  and  It  was  heard  by 
ladles  traveling  a  short  distance  behind. 
Laney  t.  State,  105  Ala.  105,  17  South.  107. 

Shouting  in  the  streets  of  a  village  is 
not  in  the  presence  of  an  officer,  so  as  to  jus- 
tify an  arrest  without  a  warrant  when  the 
officer  was  150  feet  away,  on  another  street, 
and  did  not  see  the  offender,  and  had  no  di- 
rect knowledge  that  it  was  he  who  commit- 
ted the  offense.  People  v.  Johnson,  48  N.  W. 
870,  871,  86  Mich.  175,  18  L.  B.  A.  163»  24 
Am.  St  Rep.  Ua 

PBESENOE  OF  THE  OOXTBT. 

The  phrase  "presence  of  the  court,**  as 
used  in  Rev.  St  U.  S.  i  725  [U.  S.  Comp.  St 
1901,  p.  583],  giving  the  federal  courts  power 
to  punish  as  contempts  misbehavior  of  any 
person  in  the  presence  of  the  court  means  in 
the  place  set  apart  for  the  use  of  the  court  its 
officers,  jurors,  and  witnesses.  Ex  parte  Cud- 
dy, 9  Sup.  Ct  703,  704, 131  U.  S.  280,  33  L.  Ed. 
154.  It  includes  any  attempts  by  persuasion 
or  offers  of  money  to  deter  a  witness  duly 
subpoenaed  from  testifying  in  behalf  of  the 
government  when  such  attempts  are  made  in 
the  witness  room,  immediately  adjacent  to, 
and  in  the  hallway  of,  the  courtroom,  while 
the  court  is  in  session.  E<x  parte  Savin,  9 
Sup.  Ot  699,  702,  181  U.  8.  267,  83  L.  Ed. 
150. 

PBESENOE  OF  THE  TESTATOR. 

Under  a  statute  providing  that  wills 
shall  be  attested  and  subscribed  by  a  certain 
ntimber  of  witnesses  *in  the  presence  of  the 
testator,"  it  is  not  necessary  that  the  wit- 
nesses sign  in  the  presence  of  each  other. 
The  words  'In  the  presence  of  the  testator" 
should  be  construed  according  to  their  ordi- 
niiiy  Import,  as  Indicating  the  testator  as 
the  person  within  whose  presence  the  sub- 
scription of  the.  witnesses  should  be  made. 
Appeal  of  Gaylor,  43  Conn.  82,  85. 

The  phrase  "subscribe  in  the  presence  of 
the  devisor,*'  in  the  Elnglish  statutes  requir- 
ing wills  to  be  subscribed  in  the  presence  of 
the  devisor,  has  been  uniformly  held  to  re- 
quire his  actual  presence  at  the  subscription 
of  the  witnesses.  Compton  y«  Mitton,  12  N. 
J.  Law  (7  Halst)  70,  74. 

"In  the  presence  of  the  testator"  means 
within  the  observance  of  his  senses.  Reyn- 
olds V.  Reynolds  (S.  C.)'l  Speers,  253,  266,  40 
Ani.  Dec.  599. 

.  "In  the  presence  of  the  testator^  does 
not  mean  absolutely  that  the  witnessing  must 
be  done  in  the  actual  sight  of  the  testator, 
nor  yet  within  the  same  room  with  him.  If 
the  witnesses  sign  within  his  hearing,  knowl- 
edge, and  understanding,  and  so  near  as  not 
to  be  substantially  away  from  him,  they  are 


considered  to  be  in  his  presence,  within  the 
meaning  of  the  statute.  Cook  v.  Winchester, 
46  N.  W.  106,  108,  81  Mich.  581,  S  li.  R.  A. 
822. 

AUUty  U  see. 

It  Is  not  essential  that  the  testator 
should  actually  see  witnesses  to  his  will  sign 
it,  but  he  must  at  least  be  in  a  situation  to 
see  such  signing  if  he  desired  it  Edelen  r. 
Hardey's  Lessee  (Md.)  7  Har.  &  J.  61,  67,  Id 
Am.  Dec.  292;  Turner  r.  Cook,  86  Ind.  129, 
130;  McElfresh  v.  Guard,  82  Ind.  406,  412; 
Ambre  v.  Weishaar,  74  111.  109,  113;  Brad- 
ford T.  Ylnipon,  26  N.  W.  401,  69  Mich.  139; 
Cornelius  r.  Cornelius,  52  N.  a  593,  595; 
Robinson  v.  King,  6  Ga.  539,  544;  Wright 
T.  Lewis  (S.  C.)  5  Rich.  Law,  212,  217, 65  Am. 
Dec.  714;  Tucker  v.  Oxner  (S.  C.)  12  Rich. 
Law,  141,  143;  Aiken  v.  Weckerly,  19  Mich. 
482,  504;  Watson  v.  Pipes,  32  Miss.  451,  467; 
In  re  Meurer's  WUl,  44  Wis.  392,  28  Am.  Rep. 
591;  Boyd  r.  Cook  (Va.)  8  Leigh,  32,  55. 

The  subscribing  witnesses  must  be  In 
such  a  position  in  relation  to  the  testator 
that  the  testator  may  see  the  attestation 
without  having  to  change  his  position.  It 
is  not  sufficient  if  he  could  have  seen  the  at- 
testation by  changing  his  position,  or  by 
having  some  one  else  change  it  for  him. 
Orndorff  y.  Hummer,  51  Ky.  (12  B.  Mon.) 
619,  625;  Moore  v.  Moore's  Ex'r  (Va.)  8 
Grat  307,  315;  Jones  v.  Tuck,  48  N.  C.  202, 
206;  Cornelius  y.  Cornelius,  52  N.  C.  693, 
595;  Reed  v.  Robert^,  26  Ga.  294,  71  Am. 
Dec.  210.  See,  also,  Reynolds  v.  Reynolds 
(S.  C.)  1  Spe^s,  253,  255,  40  Am.  Dec.  599; 
Ray  y.  Hill  (S.  C.)  3  Strob.  297,  804,  49  Am. 
Dec.  647;  Witt  v.  Gardiner,  41  N.  B.  781, 
783,  158  111.  176,  49  Am.  St  Rep.  150  (citing 
Ambre  v.  Weishaar,  74  111.  109). 

The  requirement  that  a  will  must  be  at- 
tested in  the  presence  of  the  testator  is  sat- 
isfied if  the  condition  and  position  of  the 
testator  when  the  will  is  attested  be  such 
that  he  has  knowledge  of  what  is  going  for- 
ward, and  is  mentally  observant  of  the  spe- 
cific act  in  progress;  and,  unless  he  is  blind, 
the  signing  of  the  witnesses  must  occur  where 
the  testator,  as  he  is  then  circumstanced, 
may  see  them  sign  if  he  chooses  to  do  so. 
Aiken  v.  Weckerly,  19  Mich.  482.  483. 


Adjolnins  ' 

Where  a  testator  signs  his  will  In  tlie 
presence  of  the  subscribing  witnesses,  and 
retires  to  an  adjoining  room  and  lies  down, 
and  the  witnesses  subsequently  signed  ai 
subscribing  witnesses,  the  presumption  is 
that  they  did  not  subscribe  in  the  presence 
of  the  testator.  Lamb  y.  Girtman,  83  Ga. 
289;  Neil  v.  Neil  (Va.)  1  Leigh,  6,  81. 

It  is  not  good  if  It  appears  that  hi  the 
actual  relative  situation  of  testator  and  wit- 
nesses, the  testator  could  not  possibly  luiys 
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leen  tbe  act  of  attestation,  nor  haye  so  chan- 
ged his  position  as  to  have  enabled  him  to 
see  it  without  aid  ftom  others,  though  such 
aid  was  at  hand,  but  was  neither  asked  nor 
given.  Neil  v.  Neil  (Va.)  1  Leigh.  6,  31.  See, 
also,  Brooks  v.  Duff  ell,  23  Ga.  441;  Reynolds 
▼.  Reynolds  (S.  C.)  1  Speers,  263,  256,  40  Am. 
Dee.  599;  Reed  v.  Roberta,  26  Qa.  294,  801, 
71  Am.  Dec.  210. 

A  will  is  attested  by  subscribing  wit- 
nesses in  the  presence  of  the  testator  when, 
though  not  in  the  same  room  with  testa- 
tor, they  are  In  such  a  situation  that  the 
testator  either  sees,  or  has  it  in  his  power 
to  see,  that  they  are  subscribing,  as  witness- 
es, the  same  paper  he  had  signed  as  his  will. 
Qraham  ▼.  Graham,  32  N.  O.  219,  220.  See, 
also.  In  re  Meurer's  Will,  44  Wis.  392,  28 
Am.  Rep.  591;  Robinson  ▼.  King,  6  Ga.  639, 
644;  Nock  v.  Nock's  Bx'rs  (Va.)  10  Grat  106, 
116. 

A  will  which  the  witnesses  thereto,  at 
the  testator's  request,  took  into  an  adjoining 
room,  and  there  attested  it,  out  of  the  vision 
of  testator,  and  which,  after  attesting  it,  th^ 
carried  to  the  testator,  and  informed  him  of 
the  attestation,  and  received  his  approval 
thereof,  was  held  not  to  have  been  attested 
in  the  presence  of  the  testator.  Edelen  v. 
Hardey's  Lessee  (Md.)  7  Har.  ft  J.  61,  67,  16 
Am.  Deo.  292.  Contra,  see  Sturdlvant  v. 
Birchett  (Va.)  10  Grat.  67,  69. 

A  statute  requiring  tbe  witnesses  to  a 
will  to  subscribe  in  testator's  presence  is  not 
complied  with  by  signing  in  another  room 
than  that  in  which  testator  was,  to  which 
the  witnesses  withdrew  after  the  signing  of 
the  will  by  the  testator,  and  no  part  of  which 
was  visible  from  any  part  of  the  room  where 
testator  remained.  Mendell  v.  Dunbar,  47 
N.  B.  402,  403,  169  Mass.  74^  61  Am.  St  Rep. 
277. 

A  will  signed  by  the  witnesses  at  a  table 
In  an  adjoining  room  to  that  in  which  the 
testator  lay,  the  intervening  door  being  open, 
and  the  table  in  the  line  of  vision  of  the  tes- 
tator if  he  had  been  able  to  look,  who  heard 
all  that  was  said,  and  knew  and  understood 
all  that  was  done,  will  be  deemed  to  have 
been  attested  in  his  presence.  Rlggs  v. 
Riggs,  136  Mass.  238,  242,  46  Am.  Rep.  464. 

Oonsoioiu  presenoe. 

"In  the  presence  of  the  testator^  means 
conscious  presence,  and  not  actual  physical 
presence  of  which  the  testator  has  no  real- 
ization. Ghappell  v.  Trent,  19  S.  B.  814,  344, 
90  Va.  849. 

The  term  "presence  of  the  testator" 
means  that  the  condition  and  position  of  the 
testator  when  his  will  is  attested,  and  in  ref- 
erence to  the  act  of  signing,  must  be  such 
that  he  has  knowledge  of  what  is  going  for- 
ward, and  is  mentally  observant  of  the  spe- 


cific act  in  progress.    Aikln  v.  Weckerly,  19 
Mich.  482,  604. 

If  the  witnesses  to  the  will  of  a  blind 
man  attest  and  subscribe  the  will  within  the 
reach  of  the  testator's  remaining  senses, 
when  he  is  conscious  of  what  they  are  doing, 
and  may,  if  he  choose,  ascertain  that  they 
are  subscribing  the  same  will  that  he  had 
signed,  the  subscribing  is  in  the  presence  of 
tbe  testator.  Ray  v.  Hill  (S.  G.)  3  Strob. 
297,  304,  49  Am.  Dec.  647. 

Under  a  statute  requiring  a  will  to  be 
attested  in  the  presence  of  the  testator,  the 
presence  contemplated  by  the  statute  is  not 
simply  the  bodily  presence  of  the  testator; 
but  it  is  also  essential  that  he  be  mentally 
capable  of  recognizing,  and  actually  con- 
scious of,  the  act  of  attestation,  when  per^ 
formed.    Watson  v.  Pipes,  32  Miss.  451,  467. 

The  word  "presence,"  as  used  in  the  ex- 
pression **in  the  presence  of  the  testator,"  in 
the  execution  of  wills,  means  in  company 
with,  in  the  same  room  with,  and  within 
the  view  ot,  the  testator,  coupled  with  con- 
sciousness on  his  part  of  such  proximity. 
Baldwin  v.  Baldwin'i  Ex'r,  81  Va.  406,  410, 
69  Am.  Rep.  669. 

Same  room* 

The  term  'In  the  presence  of  the  testa- 
tor" does  not,  in  its  legal  signification,  neces- 
sarily imply  that  the  testator  and  the  wit- 
nesses shall  be  in  the  same  room  at  the  time 
of  the  attestation,  nor  is  it  indispensable 
that  they  should  be  in  the  same  house.  Ac- 
tual sight  or  inspection  of  the  process  of  the 
witnesses  signing  their  names  is  not  requir- 
ed, for  all  the  cases  agree  that  it  is  not  nec- 
essary that  the  testator  should  actually  see 
the  witnesses  subscribe,  but  only  that  he 
nmy  see  if  he  will.  In  determining  the  legal 
force  and  import  of  the  word  '^presence,"  we 
are  not  to  be  restricted  to  the  sense  in  which, 
it  is  used  in  common  and  familiar  parlance; 
but  in  order  to  decide  whether  it  may  be 
predicated,  in  a  legal  sense,  of  any  particular 
case,  that  the  witnesses  subscribed  their 
names  in  the  presence  of  the  testator  or  oth- 
erwise, we  should  look  to  the  whole  charac- 
ter of  the  transaction,  and  all  the  attendant 
circumstances.  Sturdivant  v.  Birchett  (Va.) 
10  Grat  67,  69. 

The  meaning  of  the  word  'presence"  de- 
pends on  the  circumstances  of  each  particu- 
lar case.  It  is  a  word  of  which  every  man 
has  something  like  a  just  idea,  but  which  no 
man  can  accurately  define.  In  fact,  it  im- 
plies an  area  which  has  no  metes  and 
bounds;  but  it  is  contracted  or  enlarged  ac- 
cording as  the  attestation  occurs,  as  it  cer- 
tainly may,  in  a  small  chamber,  or  a  spacious 
hall,  a  public  street,  or  an  open  field.  To 
relieve  the  mind  from  the  labor  of  ascertain- 
ing the  meaning  of  the  word  in  its  applica- 
tion to  particular  cases,  it  was  determined 
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at  a  very  early  period  after  the  enactment  of 
tbe  statute  of  29  Gar.  II  that  an  attestation 
In  the  same  room  with  the  testator,  and  at 
his  request,  is  an  attestation  in  his  presence, 
whether  or  not  the  will  or  the  witnesses 
were  visible  to  him,  or  in  the  range  of  his 
vision,  at  the  time  of  the  attestation.  The 
four  walls  of  a  room,  whatever  may  be  its 
size,  so  completely  inclose  its  area,  and  ex- 
clude all  improper  influence  from  without, 
that  whatever  may  be  done  within  them 
may  generally  be  said  to  be  done  in  the  pres- 
ence of  all  who  may  be  therein.  Where  pres- 
ence exists,  sight  is  unnecessary.  Though  a 
thing  cannot  be  done  in  the  sight,  it  may  be 
done  in  the  presence,  of  a  blind  man.  Prox- 
imity and  consciousness  may  create  pres- 
ence. A  room,  ex  vi  termini,  denotes  such 
proximity  as  is  required  to  constitute  pres- 
ence; but  there  may  be  such  proximity  as 
well  without  as  within  a  room.  And  wher- 
ever that  proximity  exists,  and  presence  is 
created,  it  has  the  same  effect  as  if  the  trans- 
action occurred  in  the  same  room,  and  sight 
becomes  unnecessary.  Nock  y.  Nock*s  ESx'n 
(Va.)  10  Grat  106,  115. 

An  attestation  of  a  will  of  lands  made 
in  the  same  room  with  testator  is  prima 
facie  an  attestation  in  his  presence,  Neil  v. 
Neil  (Va.)  1  Leigh,  6,  11;  In  re  Howard's 
WiU,  21  Ky.  (5  T.  M.  Mon.)  109.  202,  17  Am. 
Dec.  60;  provided  it  be  not  done  in  a  clan- 
destine, fraudulent  way,  which  would  not 
be  in  the  party's  presence,  Bynum  v.  Bynum, 
33  N.  G.  632,  636;  Boyd  y.  Cook  (Va.)  3  Leigh, 
32,55. 

It  la  not  sufficient  if  they  are  within 
the  same  room  with  the  testator,  but  in  such 
a  position  with  reference  to  him  that  he  can- 
not see  them  sign  without  changing  his  posi- 
tion.   Jones  V.  Tuck.  48  N.  G.  202,  206. 

"In  the  presence  of  the  testator"  is  not 
,  synonymous  with  "being  in  the  same  room." 
Reed  v.  Roberts,  26  Ga.  294,  300,  71  Am.  Dec. 
210. 

As  wltldn  yiew. 

"In  the  presence  of  the  testator**  Is  to 
be  so  construed  that  the  persons  attesting 
the  will  must  be  within  the  scope  of  testa- 
tor's vision.  Moore  v.  Moore's  Bx'r  '(Va.)  8 
Grat  307,  315;  Drury  v.  Connell,  52  N.  B. 
368,  370,  177  111.  43.  And  in  such  way  that 
he  can  know  that  it  is  his  will  which  is  being 
attested,  though  he  may  not  exercise  his 
privilege  of  actually,  seeing  the  signing. 
Drury  v.  Connell,  52  N.  B.  368,  370,  177  111. 
43. 

"In  the  presence  of  the  testator"  has 
been  construed  as  synonymous  with  the 
term  "within  view."  Tucker  v.  Oxner  (9.  G.) 
12  Rich.  Law,  141,  143. 

"It  is  true,  the  terms  *in  the  presence* 
and  "within  view'  are  considered  generally 


sjmonymoQS,  because  the  sight  of  the  testator 
is  the  best  means  of  preventing  the  fraud* 
within  the  province  of  the  act  They  are  not 
perfectly  so,  for  a  blind  man  may  make  a 
will.  Besides,  as  the  court  here  said,  actual 
view  is  never  necessary,  but  it  is  sufficient 
if  the  party  might  see  the  witness  attest 
though  in  a  different  as  well  as  in  the  same 
room."    Bynum  y.  Bynum,  33  N.  C.  632,  636. 

PRESENT  -  PRESENTED  -  PRE- 
SENTATION. 

See  "Duly  Presented.** 

'Tresentation,"  as  used  in  a  ddivery  or- 
der stating  that  certain  goods  were  held, 
which  would  be  delivered  on  the  presenta- 
tion of  the  order  duly  indorsed,  meant  de- 
livering up  the  order,  and  not  merely  show? 
ing  the  same.  Bartlett  y.  Holmes,  20  Bng. 
Law  &  Eq.  277,  279. 

Of  bill  to  Govemor* 

The  Constitution,  providing  that  a  bill 
passed  by  the  Legislature  must,  before  it 
becomes  a  law,  be  "presented  to  the  Oov- 
emor,"  means  to  afford  him  an  opportunity 
to  deliberately  consider  its  provisions,  and 
prepare  his  objections,  if  he  have  any,  to  its 
passage,  and  does  not  mean  that  it  shall  be 
merely  exhibited,  and  immediately  thereafter 
taken  away  or  withdrawn.  Harpending  y. 
Haight,  80  Gal.  180,  100,  2  Am.  Rep.  432. 

A  bill  is  presented  to  the  Qovemor,  with- 
in the  meaning  of  Const,  art  76,  declaring 
that  every  bill  which  shall  have  passed  both 
houses  shall  be  presented  to  the  Governor, 
and,  if  he  approves  it,  he  sliall  sign  it,  and, 
if  not,  he  shall  return  it,  with  his  objections, 
in  writing,  etc.,  when  the  clerk  of  the  House 
of  Representatives  or  secretary  of  the  Senate 
carries  the  bill  to  the  executive  office  and 
offers  or  tenders  it  to  the  Ctovernor  or  his 
secretary.  State  ex  rel.  Pharmaceutical 
Ass'n  V.  Secretary  of  State,  27  South.  565, 
567,  52  La.  Ann.  03a 

Of  bill  of  ezeluuiKO* 

Where  the  acceptance  of  a  bill  of  ex- 
change is  in  writing,  the  words  "Accepted," 
"Seen,"  "Presented,"  written  on  the  bill,  or 
on  any  other  paper  relating  to  the  transac- 
tion, will  amount  to  an  acceptance.  Barnet 
V.  Smith,  30  N.  H.  (10  Fost)  256,  266,  64 
Am.  Dec.  200. 

Of  a  elaim  against  an  estate. 

"Presented,"  as  used  in  a  statute  requir- 
ing claims  in  assignment  to  be  presented  by 
a  certain  time  to  the  assignee,  contemplates 
a  delivery  to  the  assignee;  and  hence  the 
statute  was  not  complied  with  by  mailing  a 
claim  on  the  last  day  of  the  period  allowed 
for  presenting  claims,  where  the  letter  did 
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not  reach  the  assignee  until  the  next  day. 
Ellison  Y.  Llndsley,  83  N.  J.  Eq.  (6  Stew.)  258, 
260. 

"Present"  as  used  in  Hlirs  Ann.  Laws, 
i  1131,  requiring  an  administrator  to  publish 
notice  requiring  all  persons  having  claims 
against  a  decedent's  estate  to  present  them, 
accompanied  by  proper  vouchers,  etc.,  means 
simply  a  display  or  a  profert  of  the  claim, 
accompanied  with  a  proper  voucher,  and  a 
reasonable  opportunity  to  the  administrator 
to  examine  into,  and  determine  for  himself 
upon,  the  Justness  and  validity  of  the  de- 
mand, and,  as  used  in  the  statute,  is  synony- 
mous with  ^'exhibit"  Willis  y.  Marks,  45 
Pac.  283,  296,  29  Or.  493. 

Under  a  statute  providing  that  a  claim- 
ant against  an  estate  must  present  or  ex- 
hibit his  claim  or  demand  to  the  court  or 
commissioners,  a  formal  pleading  is  not  re- 
quired in  the  first  instance.  Fitzgerald's  Es- 
tate v.  Union  Sav.  Bank  of  Lincoln,  90  N. 
W.  994,  995,  65  Neb.  97. 

Of  an  indictment* 

To  ^'present  an  indictment^  means  to  lay 
before  a  court;  to  indict;  to  give  notice  of- 
ficially of  a  crime  or  offense.  State  v.  Hinck- 
ley, 4  Minn.  345,  358  (Gil.  261,  266). 

''Presented,"  as  used  in  the  beginning 
of  an  indictment,  declaring  that  the  jurors, 
on  their  oath,  presented,  means  nothing  more 
than  that  the  jury  presented  or  showed  to 
the  court  that  a  certain  person  had  commit- 
ted a  certain  offense.  Commonwealth  y. 
Keefe,  75  Mass.  9  Gray)  290,  292. 


PRESENT. 

See  "At  Present** 

A  charter  declaring  that  each  person  be- 
ing present  at  an  election  shall  be  entitled 
to  vote  means  an  actual,  and  not  a  construc- 
tive, presence.  This  is  the  ordinary  sense 
of  the  word.  The  clause  in  question,  by 
strong  implication.  Includes  all  voting  by 
absent  stockholders.  Brown  y.  Oommon- 
wealth  (Pa.)  3  Grant,  Gas.  209. 

In  the  election  of  church  wardens,  if  a 
poll  be  demanded,  the  votes  are  to  be  given 
by  the  qualified  inhabitants  present;  but 
all  qualified  inhabitants,  whether  they  are 
present,  or  not,  at  the  show  of  hands,  have 
a  right  to  be  admitted  into  the  vestry  room 
and  vote  during  such  poll,  though  the  quali- 
fied inhabitants  present  at  the  time  of  grant- 
ing the  poll  resolve  that  the  poll  shall  be 
confined  to  those  then  present.  Beg.  y.  Be<N 
tor  of  St  Mary,  8  Adol.  &  El.  356. 

OonstmotiTe  presence* 

The  word  "present"  means  being  In  view 
•or  Immediately  at  hand;    but  the  presence 


necessary  to  render  a  person  a  principal  In 
the  second  degree  does  not  require  strict, 
actual,  Immediate  presence — such  presence 
as  would  make  him  an  eye  or  an  ear  wit- 
ness of  what  passed — but  may  be  a  construc- 
tive presence.  Grimsinger  v.  State,  69  S.  W. 
583,  587,  44  Tex.  Cr.  B.  1. 

One  may  be  present,  In  the  eye  of  the 
law,  though  not  actually  present,  as,  if  sev- 
eral confederate  to  do  a  deed  of  death,  and 
one  keeps  guard  at  the  door  while  the  other 
inflicts  the  wound,  the  one  on  guard  is  pres- 
ent, in  legal  contemplation,  parjticipating  In 
the  act  done,  and  is  equally  responsible  with 
those  actually  present,  doing  the  act.  State 
T.  Town  (Ohio)  Wright,  75,  76;  Mitchell  y. 
Commonwealth  (Ya.)  33  Orat  845,  868. 

As  present  in  eonrt. 

"Present,"  as  used  in  a  statute  requiring 
judges  or  the  greater  part  of  them  present 
to  Instantly  affix  their  seals  to  exceptions, 
etc.,  means  present  at  the  trial.  Agnew  v. 
Campbeirs  Adm'rs,  17  N.  J.  Law  (2  Har.) 
291,  204. 

"Present,**  as  used  in  the  Constitution, 
providing  that  the  concurrence  of  four  jus- 
tices present  at  the  argument  is  necessary 
for  a  judgment  by  the  court  in  bank,  and 
that,  if  four  justices  so  present  do  not  con- 
cur In  a  judgment,  all  the  justices  qualified 
to  sit  shall  hear  the  argument,  should  not  be 
construed  as  requiring  that  a  judgment  can- 
not be  pronounced  by  the  court  in  bank  un- 
less concurred  in  by  four  of  the  justices  who 
were  physically  present  at  an  oral  argument, 
but  means  that  the  argument  shall  be  con- 
sidered by  the  court,  and  that  the  judgment 
Bhall  be  concurred  in  by  four  of  the  justices 
of  the  court  Nlles  y.  Edwards,  80  Pac.  134, 
135,  95  Cal.  41. 

PRESENT  ABHiITT, 

Bums'  Bev.  St  i  2067  (Bev.  St  1881,  | 
1983),  declaring  guilty  of  criminal  provoca- 
tion "whoever  by  word  provokes  or  attempts 
to  provoke  another,  who  has  the  present  abil- 
ity to  do  so,  to  commit  an  assault  or  an 
assault  and  battery  upon  him,*'  means  that 
the  person  to  whom  they  are  applied  is  free 
from  physical  impediment  or  restraint  which 
might  prevent  him  at  the  time  from  strik- 
ing or  attempting  to  strike  or  to  do  other 
violence  to  a  person  giving  him  offense. 
Warwick  y.  State,  46  N.  B.  650,  651,  17  Ind. 
App.  334. 

Possession  of  a  loaded  revolver,  with 
which  the  prisoner  threatened  to  kill  the 
prosecutor,  whom  he  shot  at  several  times, 
and  wounded  once,  will  be  deemed  a  present 
ability  to  commit  the  crime  of  assault  with 
intent  to  kill.  State  v.  Sbeerin,  31  Pac  543 
12  Mont  539,  33  Am.  St  Bep.  600. 
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PBESENT  ATTENDANT  PHYSIOIAN. 

A  deyise  to  "my  present  attendant  phy- 
sician," to  aid  in  the  education  of  his  chil- 
dren, means  the  physician  attending  the  tes- 
tator at  the  date  of  the  execution  of  the  will. 
Everett  r.  Carr,  59  Me.  325,  330. 


PRESENT  OAPITAI- 

A  will  proYiding  that  the  testator's  ex- 
ecutors should  leave  all  his  present  capital 
invested  in  a  partnership,  of  which  testator 
was  a  member,  for  two  years,  means  only 
the  capital  proper  which  the  testator  had 
contributed  to  the  partnership  business,  and 
does  not  include  the  accumulated  and  undi- 
vided profits  of  the  firm,  which  had  accrued 
after  the  testator's  original  investment 
Dean  v.  Dean,  11  N.  W.  239,  241,  54  Wis.  23. 


PRESENT  HEIRS. 

"Present  heirs,'*  as  used  in  a  conveyance 
of  land  by  one  in  consideration  of  natural 
love  and  affection  which  he  bears  to  his 
daughter  and  her  present  heirs,  and  to  have 
and  to  hold  the  land  to  the  daughter  and 
her  present  heirs  forever,  must  be  construed 
to  mean  heirs  apparent  who  were  the  chil- 
dren of  the  daughter  named,  and  conveys  to 
the  persons  in  being  Jointly  with  the  daugh- 
ter. Since  the  words  "present  heirs"  are  de- 
scriptive of  a  class  who  shall  take  the  es- 
tate, and  are  not  words  carrying  the  estate 
to  the  first-named  person  in  severalty,  and 
to  his  successors  in  perpetuity,  they  conse- 
quently operate  to  convey  a  Joint  estate  to 
persons  in  being.  The  class  of  which  the 
words  used  in  the  deed  are  descriptive  is 
composed  of  the  daughter  and  her  present 
heirs  jointly,  and,  as  she  can  have  no  heirs 
while  living,  they  mean  heirs  presumptive. 
The  modification  of  the  word  "heirs"  implied 
by  the  addition  of  the  word  "present"  strips 
the  word  "heirs"  of  its  technical  meaning, 
and  gives  it  the  general  meaning  of  "heirs 
apparent,"  and  the  word  "heirs,"  not  being 
used  in  Its  technical  sense,  does  not  operate 
to  convey  a  fee  to  the  person  first  named. 
Fountain  County  Goal  &  Mining  Co.  v.  Beck- 
leheimer,  1  N.  B.  202,  102  Ind.  76»  52  Am. 
Rep.  645. 

PRESENT  INTEREST. 

A  present  Interest  entitles  the  owner 
to  the  immediate  possession  of  property. 
Civ.  Code  Mont  1895,  |  1110;  Rev.  Codes 
N.  D.  1899,  i  3288;  Civ.  Code  S.  D.  1903, 
§  204. 

PRESENT  TiTABTTiTTIES. 

A  guaranty  of  present  liabilities  includes 
obligations  that  are  not  due.  Hart  v.  Wynne 
(Tex.)  40  S.  W.  848,  849. 


A  will  devising  property  In  trust  for  the 
use  and  benefit  of  a  certain  person  and  his 
family  until  he  should  discharge  his  "pres- 
ent liabilities"  must  be  taken  to  refer  to  his 
liabilities  existing  at  the  date  of  the  wUl, 
rather  than  to  those  which  might  exist  at 
the  date  of  the  testator's  decease.  It  is  an 
equivalent  expression  to  "his  liabilities  ex- 
isting at  the  present  time."  St.  John  y. 
Dann,  34  Aa  110,  111,  60  Conn.  401. 

PRESENT  MARKET  VALUE. 

"Present  market  value  of  land**  means 
the  price  obtainable  for  such  after  such  rea- 
sonable and  ample  time  to  sell  as  would  or- 
dinarily be  taken  by  an  owner.  City  of 
Santa  Ana  y.  Harlin,  84  Pac.  224^  225,  99 
Cal.  538. 

PRESENT  PROPRIETORS. 

A  vote  by  the  proprietors  of  a  bridge 
that  all  the  '^present  proprietors"  of  stock 
shall  pass  free  of  toll  is  confined  to  the 
then  proprietors,  and  will  not  include  future 
purchasers  of  stock.  Central  Bridge  Corp. 
V.  Abbott,  58  Mass.  (4  Gush.)  473,  474. 

PRESENT  SUPPORT. 

The  allowance  of  a  widow  provided  for 
by  Rev.  St  c  165,  i  1,  is  an  allowance  for 
her  present  support  only,  and  is  not  a  gift, 
or  intended  as  a  compensation  for  any  ap- 
parent injury  to  which  she  may  be  exposed 
by  the  statute  of  distribution,  or  the  will  of 
her  husband.  It  is  to  enable  her  to  support 
herself  until  her  interest  in  the  estate  can 
be  set  out  to  her.  Foster  y.  Foster,  36  N. 
H.  437,  43& 

An  allowance  to  a  widow  for  "present 
support,"  under  Rev.  St  c,  165,  |  1,  means 
for  her  support  immediately  after  the  death 
of  her  husband,  and  is  intended  to  enable 
her  to  support  herself  until  her  interest  in 
the  estate  can  be  set  out  to  her;  and  an  al- 
lowance made  30  years  after  her  husband'i 
death,  and  her  appointment  as  administra- 
trix, was  not  warranted.  Mathes  y.  Bennett, 
21  N.  H.  a  Fost)  188,  192. 

Under  Comp.  St  c.  175,  i  1,  authorizing 
the  Judge  of  probate  to  make  to  the  widow 
of  any  person  deceased,  intestate  or  testate, 
the  widow  not  being  mentioned  In  such  de- 
ceased person's  will,  a  reasonable  allowance 
out  of  the  personal  estate  for  her  present 
support,  the  allowance  contemplated  by  the 
statute  is  for  the  present  support  of  the 
widow — that  is,  for  her  support  presently 
and  immediately  after  the  death  of  her  hus- 
band— and  not  in  the  nature  of  a  gift,  nor 
intended  to  compensate  her  for  any  apparent 
injustice  to  which  she  may  in  some  cases 
be  exposed  by  the  statute  of  distribution  or 
the  will  of  her  husband.  Kingman  v.  King- 
man, 31  N.  H.  ai  Fost)  182,  190,  191. 
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Under  a  statute  aathorizLng  the  jad^e  •( 
probate  to  make  an  allowance  to  a  widow 
for  her  ''present  support,'*  It  Is  held  that  the 
term  refers  only  to  the  present,  temporary 
wants  for  which  she  has  no  other  resource 
immediately  after  the  death  of  her  husband, 
and  that  an  allowance  of  $1,000  for  tem- 
porary support  to  a  widow  occupying  the 
homestead,  and  haying  $2,000  in  her  own 
right,  was  excessive.  Woodbury  y.  Wood- 
bury, S8  N.  H.  44. 

The  statute  providing  that  a  widow  shall 
have  a  reasonable  allowance  out  of  the  per- 
sonal estate  of  her  deceased  husband  for 
her  present  support  was  designed  to  provide 
a  supply  for  the  widow's  immediate  wants, 
extending,  perhaps,  to  the  time  when  she 
could  derive  something  from  her  Interest  In 
the  estate;  but  the  statute  did  not  intend  to 
give  her  a  share  of  the  estate  as  an  heir, 
and  the  amount  to  be  allowed  must  depend 
on  the  circumstances  of  each  case,  regard 
being  had  to  the  circumstances  of  the  estate 
and  the  amount  of  the  widow's  dower.  Dun- 
can y.  Baton.  17  N.  H.  441,  442. 

An  allowance  made  by  the  Judge  of  pro- 
bate for  a  widow's  present  support,  under 
Rev.  St  c  166,  I  1,  is  intended  to  be  for  h^ 
support  immediately  after  the  death  of  her 
husband,  at  a  time  when  the  affairs  of  the 
estate  are  not  supposed  to  have  been  ex- 
amined, and  when  there  H  no  specific  prop- 
erty which  the  widow  has  a  right  to  appro- 
priate for  her  support  H«bbaid  ▼.  Woo^ 
15  N.  H.  74,  m 

PRESENT  mCEL 

"Present  tlme^  utnally  means  a  period 
of  time  of  some  appreciable  duration,  and 
generally  of  some  eonsiderable  duration.  It 
may  mean  a  day,  a  year,  or  a  century.  It 
generally  means  some  period  of  time  with- 
in which  certain  transactions  are  to  take 
place.  State  y.  Rom,  1  Pac.  817,  820,  80 
Kan.  601. 

''Present  time,"  as  used  in  Land  Law 
1887,  I  12,  providing  that  the  party  was  re- 
quired to  prove  actual  citizenship  up  to  the 
present  time,  etc.,  does  not  mean  the  peri- 
od of  the  passage  of  that  law,  but  the  time 
of  the  claimant's  applicatioiL  Stats  y.  Oaai- 
nova,  1  Tex.  401,  408. 

PRESENT  VAIiUE. 

The  terms  "present  value^  and  ''origi- 
nal cost"  are  not  equivalent  National  Wa- 
terworks Co.  y.  Kansas  City  (U.  S.)  82  Fed. 
858,  866,  10  a  C.  A.  663,  27  L.  R.  A.  827. 

PRESENTLY. 

"Presently,"  ai  used  in  an  agreement  | 

whereby   a  person   was   to   absent   herself ! 

presently    from    a   certain   vicinity,    means  I 

6WDS.&P.— 42  ' 


that  her  going  should  be  commenced  and 
prosecuted  with  such  speed  as  diligent  per- 
eons  would  make  use  of,  who  had  fully  de- 
termined to  do  the  same  thing  for  them- 
selves. Davis  y.  Logan,  28  Ky.  9  J.  J. 
Marsh.)  298,  209. 

PRESENTMENT. 

See  "Due  Presentment" 

Ia  admlBistimtlon  of  estates. 

The  word  '"presentment'*  as  employed 
in  the  statutes  providing  for  the  presentment 
of  claims  against  an  estate  to  the  executor 
or  administrator,  has  a  technical  significa- 
tion, and  necessarily  includes  every  ingredi- 
ent which  the  law  has  fixed  to  It  tn  the  par^ 
ticular  connection  in  which  It  stands.  An 
executor  or  administrator  is  the  representa- 
tive of  an  interest  which  the  Legislature  has 
guarded  with  solicitude,  and  one  seeking  to 
bind  the  estate  must  show  a  substantial 
compliance  with  each  requirement  of  the 
statute  on  the  subject  of  the  presentment 
of  claims.  Douglass  y.  Folsom,  88  Pac  €60, 
683,  21  Nev.  441. 

In  eommereial  law* 

Anything  which  amounts  to  a  notifica- 
tion of  the  holding  of  a  bill  of  exchange, 
with  a  request  to  accept,  accompanied  by 
the  bUl,  will  amount  to  a  presentment 
There  is  no  form  for  a  presentment  The 
bill  explains  Itself,  and  the  object  is  under- 
stood In  the  mercantile  community  when  it 
is  shown,  and  an  answer  required.  The 
holder  is  tlie  proper  person  to  make  the  pre- 
sentment, or  he  may  do  it  by  an  agent  It 
may  be  even  made  by  a  wrongful  holder, 
and,  if  acceptance  be  refused,  a  valid  pro- 
test may  be  made,  which  will  inure  to  the 
benefit  of  the  rightful  owner  of  the  bill. 
Garmichael  v.  Bank  of  Pennsylvania,  5  Miss. 
(4  How.)  667,  670,  86  Am.  Dec.  406. 

Presentment  for  payment,  to  be  suffi- 
cient, must  be  made  (1)  by  the  holder,  or  by 
some  person  authorized  to  receive  payment 
on  his  behalf;  (2)  at  a  reasonable  hour  on 
a  business  day;  (8)  at  a  proper  place,  as 
herein  defined;  (4)  to  the  person  primarily 
liable  on  the  Instrument,  or,  if  he  is  absent 
or  inaccessible,  to  any  person  found  at  the 
place  where  the  presentment  Is  made.  Ne- 
gotiable Instruments  Law  N.  D.  I  T2  (Rev. 
Oodes  N.  D.  1899,  i  1048). 

In  orladaal  law. 

A^  indictment  Is  an  accusation,  at  the 
suit  of  the  King,  by  the  oath  of  12  men  of 
the  same  county  wherein  the  offense  was 
committed,  returned  to  inquire  of  all  offen- 
ses in  general  In  the  county,  determinable 
by  the  court  into  which  they  are  returned, 
and  finding  a  bill  brought  before  them  to  be 
true ;  but  when  such  accusation  Is  found  by 
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a  grand  jnry,  without  any  bill  brongbt  be- 
fore them,  and  afterwards  reduced  to  a 
formal  indictment,  it  is  called  a  '^present- 
ment"  In  re  Groebois,  109  Cal.  445,  447,  42 
Pac.  444. 

A  presentment,  at  common  law,  was  a 
mere  informal  statement  of  the  grand  Jury, 
not  prepared  by  the  law  oiBcer  of  the  court, 
calling  attention  to  the  existence  of  some 
violation  of  law  which  the  jury  might  think 
needed  correction.  State  v.  Millain,  8  Nev. 
409,  439. 

A  presentment,  properly  speaking,  is  the 
notice  taken  by  the  grand  Jury  of  any  of- 
fense from  their  own  knowledge  or  obser- 
vation, without  any  bill  of  indictment  being 
laid  before  them  at  the  suit  of  the  common- 
wealth. Commonwealth  v.  Green,  17  Atl.  878, 
879,  126  Pa.  581,  12  Am.  St  Rep.  894;  and 
upon  which  the  prosecuting  attorney  must 
afterwards  frame  an  indictment.  State  y. 
WhiUock,  41  Ark.  403,  406. 

A  presentment  ia  the  notice  taken  by 
the  grand  jury  of  any  offense  from  their 
own  knowledge  and  observation,  and  into 
which  it  is  their  duty  to  inquire.  Nunn  r. 
State,  1  Ga.  (1  Kelly)  243,  245. 

A  presentment  is  an  accusation  by  a 
grand  jury  without  any  bill  before  it,  and 
afterward  reduced  to  a  formal  indictment 
Mack  T.  People,  82  N.  Y.  235,  237. 

A  presentment  differs  from  an  indict- 
ment in  that  it  wants  technical  form,  and 
la  nanally  found  by  the  grand  jurors  on  their 
own  knowledge,  or  on  evidence  before  them, 
without  having  any  bill  from  the  public 
prosecutor.  It  ia  an  informal  accusatiim,  to 
be  regarded  in  the  light  of  instructions  on 
which  the  indictment  may  be  framed.  This 
form  of  accusation  has,  however,  fallen  in- 
to disuse,  since  the  practice  has  prevailed 
for  the  prosecuting  officer  to  attend  the 
grand  jury  and  advise  them  in  their  inves- 
tigationa."  Charge  to  Grand  Jury  (U.  S.) 
80  Fed.  Cas.  991,  996  (quoted  and  approved 
in  Re  Gardiner,  64  N.  Y.  Supp.  760,  762,  81 
Misc.  Rep.  364). 

A  presentment  by  the  grand  jury  is  an 
Indictment  setting  forth  an  accusation  in 
writing  presented  by  the  grand  Jury  to  a 
competent  court,  charging  a  person  with  a 
crime.  People  v.  Flaherty,  29  N.  T.  Supp. 
641,  642,  79  Hun,  48. 

In  its  limited  sense,  a  presentment  is 
a  statement'  by  the  grand  jury  of  an  offense 
from  their  own  knowledge,  without  any  bill 
of  indictment  laid  before  them,  setting  forth 
informally  the  name  of  the  party,  place  of 
abode,  and  the  offense  committed,  upon 
which  the  officer  of  the  court  afterwards 
frames  an  indictment  But  presentment  as 
generally  taken,  includes  not  only  present- 
ment in  its  limited  sense,  but  indictment  by 
a  grand  Jury,  and  in  the  practice  of  Florida 
the  word  "presentment"  la  applicable  to  an 


indictment  found  by  a  grand  Jury.    Collins 
V.  State,  18  Fla.  651,  663. 

A  presentment  as  a  means  or  as  a  link 
in  the  chain  to  hold  a  person  to  answer  for 
a  crime,  it  may  be  safely  said,  is  now  un- 
known to  the  law  of  the  state.  Sometimes, 
however,  our  grand  juries  make  a  sort  of 
general  presentment  of  evil  and  evil  things, 
to  call  public  attention  to  them,  yet  not  as 
instructions  for  any  specific  Indictment  No 
one  could  be  called  to  answer  to  such  a  pre- 
sentment 1  BiBh.  Or.  Proc  (4th  Bd.)  I  187, 
subd.  2. 

While  It  may  be  observed  that  the  court 
has  tolerated,  rather  than  sanctioned,  such 
presentments  of  things  general,  yet  the 
grand  jury  should  never,  under  cover  of  a 
presentment  present  an  individual  in  this 
manner,  for,  if  it  have  legal  evidence  of  the 
commission  of  the  crime,  it  should  find  an 
indictment  against  him,  upon  which  he  could 
be  held  to  answer,  and,  if  it  have  no  such 
evidence,  it  ^ught  in  fairness,  to  be  silent 
In  re  Gardiner,  64  N.  X.  Supp.  760,  762,  31 
Misc.  Rep.  864. 

The  word  "presentment"  in  the  four- 
teenth section  of  the  BUI  of  Rights,  declar- 
ing that  no  man  shall  be  put  to  answer  any 
criminal  charge  but  by  presentment  indict- 
ment or  impeachment  it  naed  in  its  com- 
mon-law sense,  and  necessarily  presupposes 
the  action  of  the  grand  Jury.  Bason  v. 
State,  11  Ark.  (6  Bug.)  481,  482. 

Both  the  Constitution  of  the  United 
States  and  that  of  Maryland  use  the  terms 
"indictment,**  "presentment**  and  "charge*' 
interchangeably,  and  aa  referring  to  the  first 
step  in  the  prosecution  of  a  crime.  State  v. 
Eiefer,  44  Ati.  1048,  1044,  90  Md.  165. 

A  presentment  is  an  informal  statement 
in  writing  by  the  grand  jury,  representing 
to  the  court  that  a  public  offense  has  been 
committed,  which  is  triable  in  the  county, 
and  that  there  is  reasonable  ground  for  be- 
lieving that  a  particular  individual  named 
or  described  therein  has  committed  it  Pen. 
Code  Cal.  1903,  f  916;  Rev.  Codes  N.  D. 
1899,  I  8011;  Code  Or.  Proc  S.  D.  1903,  f 
184;  Pen.  Code  Idaho  1901,  |  5802;  Comp. 
Lawa  Nev.  1900,  I  4169;  In  re  GiXMboia,  42 
Pac  444,  445,  109  GaL  445. 

A  presentment  is  an  informal  statement 
of  facts,  for  the  purpose  of  obtaining  the 
advice  of  the  court  as  to  tlie  law  thereon. 
It  is  made  by  the  foreman  in  the  presence 
of  the  grand  jury,  and  with  the  concurrence 
of  12  of  their  number.  Ballinger's  Ann. 
Codes  &  St  Wash.  1897,  |  683L 

PRESERVATIVE 

The  word  •'preservative'*  is  defined  in 
the  Century  Dictionary  as  •*that  which  pre- 
serves anything;  which  tends  to  keep  safe 
and  sound  or  free  from  injury,  corruption* 
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or  decay;  a  preventiTa  of  damage^  decom- 
position, or  waste";  and  in  the  Standard 
Dictionary,  '*that  whidi  keeps  safe,  or  tends 
to  preserve;  that  which  has  power  to  keep 
safe  or  sound;  a  safeguard";  and,  in  Web- 
ster's International  Dictionary,  "that  which 
preserves,  or  lias  the  power  of  preserving; 
a  preservative  agent"  Agricultural  Laws,  i 
27,  as  amended  by  Laws  1900,  c.  534,  pro- 
hibiting the  sale  of  any  butter  or  cheese 
product  containing  a  preservative^  except 
salt»  and  spirituous  liquor  in  cheese,  and 
sugar  in  condensed  milk,  and  prohibiting 
the  sale  of  any  preserving  substance  to  be 
so  use4  is  unconstitutional  as  an  improper 
restraint  on  the  personal  liberty  to  sell  ar- 
ticles of  commerce,  the  word  not  indicating 
that  it  is  injurious  to  tlie  public  health. 
People  T.  Biesecker,  68  N«  T.  Bupp.  1007, 
1069,  68  App.  Dir.  881. 

PRESERVE 

"Preserved,**  as  used  In  the  provision  of 
the  federal  Constitution  that  the  right  of 
trial  by  jury  shall  be  preserved,  means  that 
it  shall  remain  as  it  existed  at  common  law 
at  the  time  of  the  adoption  of  the  Constitu- 
tion. Oribble  v.  Wilson,  49  8.  W.  786»  101 
Tenn.  612. 

The  word  "preserve"  means  to  keep;  to 
secure;  to  uphold;  and  when  used  in  a  stat- 
ute intended  to  preserve  the  public  peace  it 
means  to  secure  that  quiet  order  and  free- 
dom from  agitation  or  disturbance  which 
is  guarantied  by  the  laws.  Neuendorff  y. 
Duryea  (N.  Y.)  62  How.  Prac.  267,  269. 

To  "preserve  order"  means  to  keep  or 
secure  the  "proper  state  or  condition"  or  "es- 
tablished mode  of  proceeding."  Neuendorft 
V.  Duryea  (N.  T.)  6  Daly,  276,  280. 

A  power  to  "preserve  and  manage"  a 
mine  will  not  be  held  to  include  an  authority 
to  mortgage  it,  and  is  inconsistent  with  the 
idea  of  imposing  a  certain  charge  on  the 
principal,  except  for  such  expenses  as  may 
be  incurred  in  its  preservation  and  manage- 
ment Golinsky  y.  Allison,  46  Pac.  296»  296, 
114CaL  46a 

PBE8ER  VIKI G. 

The  word  "preserving,"  as  used  in  the 
statement  of  the  nature  of  an  invention,  set- 
ting out  that  it  consists  in  a  method  of  pre- 
serving fish  and  other  articles  by  placing 
them  within  a  chamber  and  cooling  the  lat- 
ter by  means  of  a  freezing  mixture,  refers 
to  the  process  to  which  the  article  is  sub- 
jected in  such  chamber.  Piper  y.  Moon  (U. 
8.)  19  Fed.  Gas.  724,  726. 

PRESIDE 

When  a  Judge  "holds'*  court  he  directs, 
controls,  and  governs  it  as  the  chief  ofQcer, 


and  this  is  the  extent  of  the  meaning  of  the 
word  "preside/'  The  presiding  judge  of  a 
court  consisting  of  several  members,  or  of  a 
court  of  which  he  is  the  sole  judge,  as  of  a 
court  of  oyer  and  terminer,  with  its  grand 
and  petit  jury,  its  attending  sheriffs,  clerks, 
and  other  officers,  does  this,  and  nothing  else, 
under  the  name  of  ''holding"  or  "presiding'' 
in  the  court  Smith  v.  People,  47  N.  Y.  330, 
334. 

PBESIDEHT. 

Of  bank  as  agent,  see  ** Agent.** 

The  president  of  a  business  corporatloL 
is  its  chief  executive  officer.  He  may,  with- 
out express  authority  from  the  board  of  di- 
rectors, perform  all  acts  of  an  ordinary  na- 
ture which  by  usage  or  necessity  are  inci- 
dent to  his  office,  and  may  bind  the  corpora- 
tion by  contracts  in  matters  arising  in  the 
usual  course  of  business.  Roe  v.  Bank  of 
VersaUles,  67  S.  W.  303,  807,  167  Mo.  406. 

An  indictment  under  Rev.  St  §  6209  [U. 
S.  Comp.  St  1901,  p.  3497],  authorizing  the 
punishment  of  the  president  cashier,  or 
agent  of  any  national  bank  who  shall  em- 
bezzle or  willfully  misapply  any  of  its  funds, 
which  charges  that  the  funds  embezzled  were 
at  the  time  in  the  possession  of  the  defend- 
ant as  president  and  agent  means  that  they 
had  come  into  his  possession  in  his  official 
character,  so  that  he  held  them  in  trust  for 
the  bank.  United  States  v.  Northway,  7  Sup. 
Ct  680,  681,  120  U.  S.  327,  30  L.  Ed.  664. 

FBESIDENT  OF  THE  OOtlBT. 

The  use  of  the  words  "president  of  the 
district  court"  in  a  signature  to  an  exempli- 
fication of  the  record  of  a  judgment  rendered 
in  the  district  court  which  is  signed  by  one 
describing  himself  as  president  of  the  dis- 
trict court  etc.,  sufficiently  shows  that  the 
person  executing  the  certificate  is  a  judge  of 
the  court  "We  are  of  the  opinion  that  the 
phrase  'president  of  the  court'  imports  a  ju- 
dicial officer;  that  it  has  a  definite  meaning 
in  common  parlance,  and  is  as  well  under- 
stood as  the  phrase  'presiding  magistrate.' 
Undoubtedly  the  title  'president  of  the  court' 
may,  by  some  possibility,  in  some  state  or 
kingdom,  be  used  to  designate  some  other 
than  a  judicial  officer;  but  until  the  con- 
trary appears  the  title  will  be  presumed  to 
be  used  in  its  ordinary  and  appropriate 
sense."  Oavit  y.  Snowhill,  26  N.  J.  Law  (2 
Dutch.)  76-78. 

PRESIBSMTXAXi  ELEOTZOH. 

See  "Blection  for  President" 

PBESZDINO  JUDGE. 

Const  art  66,  provides  that  the  Gov- 
ernor  shall,    upon   the   recommendation   in 
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writing  of  the  Lieutenant  Governor,  Attor- 
ney General,  and  presiding  judge  of  the  court 
before  which  the  conviction  was  had,  or  any 
two  of  them,  have  power  to  grant  pardons, 
commute  sentences,  remit  fines  and  forfei- 
tures after  conviction.  It  was  held  that 
such  article  cannot  refer  to  the  Judge  who 
presided  at  the  trial,  and  who  has  since 
ceased  to  be  Judge.  He  is  no  longer  the 
''presiding  Judge,"  and  the  fact  that  he  was 
Judge  at  the  time  conviction  was  had  cannot 
affect  his  authority  as  presiding  Judge  for 
the  particular  purpose  of  passing  upon  appli- 
cation for  executive  clemency  in  cases  which 
were  on  trial  before  him.  The  article  speaks 
of  the  presiding  Judge  of  the  court  before 
which  conviction  was  had.  The  predecessor 
of  the  presiding  Judge  is  not  Judge  of  that 
court,  and  the  article  can  have  no  possible 
application  to  him.  State  ex  reL  Gibson  v. 
Judge  of  Eleventh  Judicial  Dist  Ck>urt,  10 
South.  744,  745,  47  La.  Ann.  154. 

The  term  'presiding  Justice"  Is  equivtr 
lent  to  that  of  "presiding  magistrate"  or 
''chief  Judge.**  Bean  t.  Loryea,  22  Pac.  51S, 
81  GaL  151. 

PBE8IDINO  OFFIOER. 

The  phrase  "presiding  offlceif*  in  tfaa 
charter  of  a  city  providing  that  the  presid- 
ing officer  shall,  in  case  of  a  tie,  have  a 
casting  vote,  does  not  apply  to  an  alderman 
called  to  the  chair  in  the  absence  of  the 
mayor.  In  re  Dudley,  63  N.  X.  Supp.  708» 
707,  24  Misc.  Rep.  27& 

In  statutes  relatlva  to  electiona  the 
term  "presiding  officer"  shall  apply  to  the 
warden  or  chairman  at  a  caucus,  to  the  war- 
den, chairman  of  the  selectmen,  moderator, 
or  town  clerk  in  charge  of  a  polling  place  at 
an  election,  or  to  a  Justice  of  the  peace  act- 
ing as  moderator  at  a  town  meeting;  or,  in 
the  absence  of  any  such  officer,  to  the  dep- 
uty warden  or  the  clerk  or  senior  Inspector 
or  senior  selectman  present  who  shall  have 
charge  of  a  polling  placa  Rev.  Laws  Massi 
1902,  p.  104,  c  11«  I  1. 

PRESSURE 

"Pressure"  and  "variation  of  pressure," 
in  the  telephonic  art,  usually  refer  to  the  ef- 
fect of  the  movements  of  the  diaphragm 
caused  by  the  sound  waves  at  the  contact  be- 
tween the  electrodes.  In  every  variable  re- 
sistance transmitter  the  sound  waves  vibrate 
the  diaphragm,  and  the  movements  of  the 
diaphragm  cause  vibrations  of  pressure  at 
the.  surface  contact  between  the  electrodes^ 
which  vary  the  resistance,  and  thereby  re- 
produce speech.  "Variable  pressure,"  how- 
ever, in  connection  with  the  Berliner  inven- 
tion, signifies  variations  of  pressure  wMch 
vary  the  intimacy  of  the  contact  between 
solid  electrodes,  and  so  vary  the  resistance, 
as  distinguished  from  variations  of  pressure 


which  vary  the  area  of  contact  between  a 
solid  electrode  and  a  liquid  electrode,  or  the 
area  of  contact  between  two  solid  electrodes, 
or  vary  the  compression  of  the  mass  between 
solid  electrodes.  The  terms  "pressure^*  and 
"variation  of  pressure,"  considered  by  ttiem* 
selves,  are  mere  abstractions,  and  cannot  In- 
volve invention.  American  Bell  Tel.  Ck>.  v. 
National  Tel.  Mfg.  Co.  (U.  &)  Ui^  Fed.  883» 
915,  66  a  a  A.  428. 

PRESUME 

"Presume^  la  from  tfaa  Latin  *^r8esii* 
mere,"  consisting  of  "prse,"  before,  and  "so- 
mere,"  to  take,  and  signifies  to  take  or  as- 
sume a  matter  beforehand  without  proof ;  to 
take  for  granted.  Morford  v.  Peck,  46  Conn. 
380,  385;  Green  v.  Maloney  (Del)  80  AtL 
672,  674,  7  Houst  22 ;  Hammock  v.  McBride^ 
6  Oa.  178,  184;  Pittsburgh,  O.  Jb  8t  L.  Ry. 
Go.  V.  Bennett,  86  N.  B.  1038,  1089,  8  Ind. 
App.  82. 

'Tresnme,"  as  need  In  a  statement  by 
a  witness  that  the  defendant  had  one  of  his 
hands  in  a  certain  place,  "I  presume,"  etCi, 
means  "to  the  best  of  his  recollection,"  Peo- 
ple T.  Soap,  58  Pac  771,  772,  127  OaL  40& 

The  word  "presume"  in  an  Instruction 
that  fraud  will  not  be  presumed  when  all  the 
facts  consist  as  well  with  honesty  and  fair 
dealing  as  they  do  with  an  Intention  to  de- 
fraud, "Is  adapted  to  mislead,  not  to  Instruct 
The  word  'presume,*  as  here  used,  is  obvi- 
ously ambiguous,  confounding  the  differoit 
meanings  of  infer*  and  'assume,'  and,  al- 
though this  ambiguity  does  not  deceive  law- 
yers, it  is  very  likely  to  deceive  Jurors.  They 
may  be  told  that  the  burden  of  proof  is  upon 
the  party  who  asserts  the  fraud  without  be- 
ing perplexed  with  an  Instruction  which 
may  seem  to  them  to  Imply  that  th^  can  lor 
fer  fraud  or  presume  It  Inferentlally  from 
facts  in  evidence."  State,  to  Use  of  Brhardt, 
V.  Bstel,  6  Mo.  App^  6,  10. 

The  word  "presumed,"  as  used  in  an  in- 
struction in  an  action  on  a  fire  policy  on  the 
Issue  of  arson  that  fraud  is  never  pre- 
sumed, but  must  be  clearly  proven,  is  not  er^ 
roneous,  for  the  word  "presumed"  has  an  en- 
tirely different  meaning  from  the  word  "in- 
ferred," which,  if  used  in  place  of  the  word 
"presumed"  in  the  Instruction,  would  be  mis- 
leading, as  leading  the  jury  to  believe  that 
fraud  could  not  be  proved  by  circumstantial 
evidence.  Bannon  v.  Insurance  Oo.  of  North 
America,  81  N.  W.  666,  668,  118  Wis.  26a 

BeUere  distliiciiished. 

See  "Believe." 

PRESUMED  DEREUOTIOlf* 

Dereliction  Is  not  presumed  except  wlMn 
It  appears  by  evident  declaratory  acts  or  dr- 
'•omstances,  as  when  the  property  ^  thrown 
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away  in  a  public  place  where  it  cannot  be 
taken  up,  or  where  another  la  suffered  to 
possess  without  contradiction,  or  where  pos- 
sessory acts  have  been  long  abstained  from; 
but,  when  once  established  upon  reasonable 
grounds,  and  in  circumstances  where  doubt 
would  be  detrimental  to  the  plan  of  human 
society,  it  cannot  be  contradicted  as  untrue, 
or  complained  of  as  iniquitous.  Rhodes  v. 
Whitehead,  27  Tex.  804,  813,  84  Am.  Dec. 
631. 

PBBBiniPTIOH. 

See  "Artificial  Presumption";  "Dispu- 
table Presumption" ;  "Legal  Presump- 
tion"; "Mixed  Presumption";  "Nat- 
ural Presumption";  "Violent  Pre- 
mimption." 

A  presumption  Is  an  inference  as  to  the 
existence  of  a  fact  not  actually  known,  aris- 
ing from  its  connection  with  another  which 
la  known.  Lane  v.  Missouri  Pac.  Ry.  Ck>.,  83 
8.  W.  645-650,  132  Mo.  4;  Jackson  v.  War- 
ford  (N.  Y.)  7  Wend.  62,  66;  Hilton  t.  Ben- 
der, 69  N.  T.  75,  82.  It  la  founded  upon  a 
knowledge  of  human  nature  and  the  motlvea 
of  which  are  known  to  Influence  human  con- 
duct, particularly  the  disposition  of  man  to 
enjoy  what  belongs  to  him.  Jackson  t.  War- 
ford  (N.  T.)  7  Wend.  62,  66w  The  ground  of 
all  presumption  Is  the  necessary  or  usual 
connection  between  facts  and  circumstances, 
the  knowledge  of  which  connection  results 
from  experience  and  reflection.  Pell  t. 
Bairs  Bx'rs  (S.  C)  Gheves,  Bq.  99,  128. 

A  presumption  is  a  probable  Inference 
which  common  sense  draws  from  circum- 
stances usually  occurring  in  such  cases.  The 
slightest  presumption  is  of  the  nature  of 
probability,  and  there  are  almost  Inflnlte 
shades  from  slight  probability  to  the  highest 
moral  certainty.  A  presumption,  strictly 
speaking,  results  from  a  previously  known 
and  ascertained  connection  between  the  pre- 
simied  fact  and  the  fact  from  which  the  in- 
ference is  made.  State  ▼.  Tibbetts,  85  Me. 
81,  83. 

A  presumption  is  the  inference  of  the  ex- 
istence of  one  fact  from  the  existence  of 
some  other  fact  founded  on  previous  experi- 
ence of  their  connection.  Starkie,  By.; 
Welch  V.  Sackett,  12  Wis.  243,  257;  Snedlker 
V.  Bveringham,  27  N.  J.  Law  (3  Dutch.)  143, 
153 ;  Fay  v.  Reynolds,  60  Conn.  217,  220,  21 
Atl.  418;  Allison  y.  State,  42  Ind.  354,  356, 
357.  The  Inference  may  be  certain  or  not 
certain,  but  merely  probable,  and  therefore 
capable  of  being  rebutted  by  proof  to  the 
contrary.  State  v.  Heaton,  23  W.  Va.  773, 
782. 

Presumption  is  a  principle  of  law  by 
which,  for  the  furtherance  of  Justice  and  sup- 
port of  right,  facts  not  established  by  posi- 
tive   evidence    are    inferred    from    circum- 


stances. Math.  Pres.  Bv.  1;  Ei'hart  v.  Die- 
trich, 24  S.  W.  188,  191,  118  Ma  418;  I^nch 
v.  Metropolitan  St  Ry.  Co.,  20  S.  W.  642, 
645,  112  Mo.  420. 

A  "presumption"  Is  a  probable  infer- 
ence which  our  conmion  sense  draws  from 
circumstances  usually  occurring  in  such 
cases.  Newton  v.  SUte,  21  Fla.  53,  98.  A 
presumption,  strictly  speaking,  results  from 
a  previous  known  and  ascertained  connection 
between  the  presumed  fact  and  the  fact  from 
which  the  inference  is  made  without  the  in- 
tervention of  any  act  of  reason  in  the  indi- 
vidual existence.  State  v.  Tibbetts,  35  Me. 
81,  83. 

A  presumption  is  defined  as  "a  rule  of 
law  that  courts  and  Judges  shall  draw  a  par- 
ticular Inference  from  a  particular  fact,  or 
from  particular  evidence,  unless  and  until 
the  truth  of  such  Inference  is  disproved." 
Brandt  v.  Morning  Journal  As8*n,  80  N.  Y. 
Supp.  1002,  1004,  81  App.  Div.  183;  Ulrlch 
V.  Uhrich,  32  N.  B.  606,  136  N.  Y.  120,  18  L. 
B.  A.  37;  United  Stetes  v.  Sykes  (U.  S.)  58 
Fed.  1000,  1004.  Presumption  is  an  infer- 
ence of  the  truth  or  falsehood  of  a  proposi- 
tion, drawn  by  a  process  of  probable  reason- 
ing, In  the  absence  of  its  actual  certainty. 
It  la  the  probability  of  the  proposition  being 
true  or  false,  reduced  from  its  conformity  or 
repugnancy  to  our  general  knowledge,  ob- 
servation, and  experience.  Best,  Presump- 
tlon8»  8.  Snedlker  v.  Bveringham,  27  N.  J. 
Law  (8  Dutch.)  148,  158;  Ulrlch  ▼.  Ulrldi,  40 
N.  Y.  St.  Rep.  38,  34. 

A  presumption  is  a  conclusion  drawn 
from  the  proof  of  facts  or  circumstances, 
and  stands  as  establishing  facts  until  over- 
come by  contrary  proof.  Johnson  v.  Terrl- 
toiy*  50  Pac  90,  91,  5  Okl.  695. 

Presumptions  are  consequences  which 
the  law  or  the  judge  draws  from  a  known 
fact  to  a  fact  unknown.  Presumptions  not 
established  by  law  are  left  to  the  judgment 
and  discretion  of  the  judge.  Cronan  v.  Olty 
of  New  Orleans,  16  La.  Ann.  374. 

A  presumption  is  a  deduction  which  the 
law  expressly  directs  to  be  made  from  par- 
ticular facts.  Code  Civ,  Proc.  §  1959.  Fish- 
er V.  Mclnemey,  69  Pac.  622,  624,  137  Cal. 
28,  92  Am.  St  Rep.  68;  McDougall  v.  Mc- 
Dougall,  67  Pac  778>  779,  135  Cal.  316;  Ann. 
Codes  &  St  Or.  1901,  §  784. 

Presumptions  are  consequences  which 
the  law  or  the  judge  draws  from  a  known 
fact  to  a  fact  unknown.  Civ.  Code  La.  1900, 
art  2284. 

To  constitute  a  presumption  it  Is  neces- 
sary that  there  be  a  previous  experience  of 
the  connection  between  the  thing  and  infer- 
red facts  of  such  another  that,  as  soon  as  the 
existence  of  the  one  is  established,  admit- 
ted, or  assumed,  the  inference  as  to  the  ex- 
istence of  the  other  immediately  arises  iBde- 
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pendent  of  any  reasoning  upon  the  subject. 
Welch  T.  Sackett,  12  Wis.  243,  257. 

"A  presumption  is  a  probable  inference, 
which  common  sense,  enlightened  by  human 
knowledge  and  experience,  draws  from  the 
connection,  relation,  and  coincidence  of  facts 
and  circumstances  with  each  other.  When 
a  fact  shown  In  evidence  necessarily  ac- 
companies the  fact  in  Issue,  it  gives  rise 
to  a  strong  presumption  as  to  the  existence 
of  the  fact  to  be  proved.  If  the  fact  in  the 
evidence  usually  accompanies  the  fact  in 
issue,  it  gives  rise  to  a  probable  presumption 
of  the  existence  of  the  fact  to  be  proved.  If 
the  fact  shown  in  evidence  only  occasionally 
accompanies  the  fact  in  issue,  it  gives  rise 
only  to  a  slight. and  insufficient  presumption; 
but  even  this  fact  may,  In  connection  with 
other  relevant  and  consistent  facts  and  cir- 
cumstances, constitute  an  element  in  circum- 
stantial evidence."  United  States  y.  Sear- 
cey  (U.  S.)  26  Fed.  435,  437. 

A  presiunption  which  the  Jury  is  to  make 
Is  not  a  circumstance  in  proof,  and  is  not, 
therefore,  a  legitimate  foundation  for  a  pre- 
sumption. Moore  v.  Renick,  68  S.  W.  936, 
939,  95  Mo.  App.  202. 

The  office  of  presumptlQns.is-not-to.QYeE- 
throw  admitted  facts,  but  xather  to  supply 
the  absence  of  facts.  There  can  be  no  pre^ 
sumption  against  ascertained  and  established 
facts.  Conway  v.  Supreme  Council  Catholic 
knights  of  America,  70  Pac.  223,  225,  137 
Cal.  384. 

Presumptions  serve  a  most  useful  and 
indispensable  part  In  the  correct  decision  of 
many  questions,  but  they  are  out  of  place 
when  the  facta  _Are_known  QC^are  admitted. 
Erhart  v.  Dietrich,  24  S^'W.  188,  191,  118 
Mo.  418. 

Presumptions  are  either  legal  and  artifi- 
cial or  natural,  and  may  be  divided  Into 
three  classes:  First,  legal  presumptions, 
made  by  the  law  Itself,  or  presumptions  of 
mere  law;  second,  legal  presumptions  made 
by  a  Jury  or  presumptions  of  law  and  fact; 
third,  mere  natural  presumptions  or  pre- 
sumptions of  mere  fact  Welch  v.  Sackett» 
12  Wis.  243,  257. 

''Presumptions'*  are  sometimes  called  In- 
tendments of  the  law.  They  are  Inferences 
or  possessions  established  for  the  most  part 
by  the  common  and  occasionally  by  the  stat- 
ute law,  and  are  obligatory  alike  on  judges 
and  juries.    Doane  ▼.  Glenn,  1  Colo.  495,  504. 

Presumptions  are  of  four  kinds:  (1)  Ir- 
rebuttable presumptions  of  law;  (2)  rebutta- 
ble presumptions  of  law  (these  are  acted  on 
by  the  court  itself  as  a  part  of  the  law);  (3) 
mixed  presumptions  (called  mixed  because 
the  court  lays  down  the  law  and  the  jury 
acts  on  1^;  (4)  presumptions  of  fact  (subdi- 
vided into  slight  and  strong  presumptions. 


according  to  their  effect.    Lee  y.  Pearce^  68 
N.  C.  76^  86. 

"Presumption,"  as  used  in  Bill  of  Rights, 
i  9,  providing  that  all  prisoners  shall  be  bail- 
able, unless  for  capital  offenses,  where  the 
proof  is  evident  or  the  "presumption  great," 
"is  as  definite  to  the  legal  mind  as  any  words 
of  explanation  would  make  it,  and  is  intend- 
ed to  indicate  the  same  degree  of  certainty 
whether  the  evidence  be  direct  or  circum- 
stantial. The  design  is  to  secure  the  right 
of  appeal  In  all  cases  except  those  in  which 
the  facts  might  show  with  reasonable  cer- 
tainty that  the  prisoner  is  guilty  of  a  capital 
offense."  McCoy  y.  State^  25  Tex.  33,  38,  78 
Am.  Dec.  520. 

Where  two  successive  Juries  have  failed 
to  agree  in  their  verdict  on  an  indictment, 
that  fact  is  a  circumstance  strongly  going 
to  show  that  as  to  the  person's  guilt  the 
proof  was  not  evident,  nor^the  "presumption 
great,"  and  when  coupled  with  other  cir- 
cumstances going  to  show  that  the  accused 
will  meet  the  coming  trial  will  authorize  his 
admittance  to  ball.  Ex  parte  Alexander,  59 
Mo.  598,  600,  21  Am.  Rep.  393. 

Presumption  is  at  best  but  a  prima  facie 
method  of  proof,  and  may  be  rebutted.  Bern- 
hardt V.  Western  Pennsylvania  R.  Co^  28 
AU.  140,  141.  159  Pa.  360. 

BeUef  diatbisuished. 

See  "BeUef." 

Oiremn  stanee  synonyinovs. 

An  instruction  that,  if  defendant  made 
a  threat,  it  was  a  presumption  of  guilt,  was 
not  erroneous,  the  word  "presumption"  hav- 
ing been  used  as  synonymous  with  '*circum- 
stance."  Grlgsby  y«  Moffat,  21  Tenn.  (2 
Humph.)  487,  489. 

Oonolvsivenoss. 

The  strength  and  weight  of  what  is  de- 
nominated a  "disputable  presumption"  must 
necessarily  be  affected  by  the  attendant 
facts,  which  will  weaken  or  strengthen  It  as 
they  accord  in  each  case  with  the  experience 
of  mankind,  and  the  opportunities  for  knowl- 
edge must  affect  the  weight  of  such  presump- 
tion. Lynch  v.  Metropolitan  St  Ry.  Co.,  20 
S.  W.  642,  645,  112  Mo.  420. 

A  presumption,  unless  declared  to  be 
conclusive,  may  be  controverted  by  other  ev- 
idence, direct  or  indirect,  but,  unless  so  coik- 
troverted,  the  jury  are  bound  to  find  for  the 
presumption.  In  re  Bauer's  Bstate,  21  Pac 
759,  760,  79  Cal.  304. 

The  term  **pi^sumptlon"  is  used  to  sig- 
nify that  which  may  be  assumed  without 
proof  or  taken  for  granted.  It  is  asserted 
as  a  self-evident  result  of  human  ^eSLBon  and 
experience.  In  its  origin  every  presumption 
is  one  of  fact,  and  not  of  law.    It  may  tn 
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course  of  time  become  a  presumption  of  law, 
and  often  an  indisputable  one.  Its  truth 
may  be  so  universally  accepted  as  to  elevate 
it  to  the  position  of  a  maxim  of  Jurispru- 
dence. Its  convenience  as  a  rule  or  decision 
may  be  so  generally  recognized  as  to  place 
it  In  the  rank  of  legal  fictions.  But  so  long 
as  it  retains  its  original  character  as  a  pre- 
sumption of  fact  it  has  simply  the  force  of 
an  argument  Ward  v.  Metropolitan  Life 
Ins.  Co.,  33  Atl.  902,  904,  66  Conn.  227,  50 
Am.  St  Rep.  80. 

As  evldenoe  of  great  weifflit. 

In  its  charge  the  court  instructed  the 
Jury  that  certain  facts,  if  proved,  would 
*1:aise  a  strong  presumption"  that  plaintiff 
was  the  child  of  a  certain  person;  and,  again, 
that  certain  facts,  if  proved,  would  '*raise 
a  strong  presumption"  that  plaintiff  was  the 
legitimate  child  of  such  person — ^a  presump- 
tion which  could  "only  be  overcome  by 
strong  and  convincing  proof."  Held,  that 
the  expressions  quoted,  taken  in  the  connec- 
tion in  which  they  occur,  and  as  used  by  the 
court  below,  are,  in  effect,  equivalent  to  the 
expression,  "are  strong  evidence,"  or  "evi- 
dence of  great  weight,"  and  that  in  this  con- 
struction they  are  objectionable  In  this  case. 
McArthur  v.  Cralgle,  22  Minn.  351,  355. 

Included  in  the  word  evldenoe. 

A  presumption,  being  a  species  of  evi- 
dence, is  included  in  the  word  "testimony" 
In  Laws  1884,  p.  125,  |  30,  where  it  is  pro- 
vided that  the  court  in  charging  the  Jury 
may  state  the  testimony  and  declare  the  law. 
United  States  t.  Clark.  14  Pac.  288,  291,  6 
Utah,  226. 

As  inf  erenoe* 

The  word  "presumption,"  as  used  In  an 
instruction  that  the  law  presumes  that  a  per- 
son injured,  prompted  by  a  natural  Instinct 
to  avoid  danger,  exercised  care,  is  not  used 
In  its  ordinary  technical  sense,  but  as  mean- 
ing Inference,  and  as  a  substitute  for  the 
word  "inference."  Bell  v.  Town  of  Clarion, 
84  N.  W.  962,  964,  113  Iowa,  126. 

"A  presumed  fact  is  one  taken  for  grant- 
ed and  accepted  as  a  result  of  human  ex- 
perience and  general  knowledge,  while  an  In- 
ference Is  the  conclusion  drawn  from  the 
proof  or  admission  of  circumstances,  which, 
by  reason  of  the  same  human  experience  and 
knowledge,  would  naturally  lead  to  It.  A 
man  is  presumed  to  regard  his  will  as  a 
private  and  sacred  document,  and  on  that  ac- 
count is  presumed  to  keep  it  with  the  same 
degree  of  care  and  privacy  as  he  does  his 
most  Important  papers  and  documents;  and 
when  it  is  shown  by  competent  evidence  that 
his  will  has  been  found  In  a  place  where  he 
is  in  the  habit  of  keeping  his  papers  and  doc- 
uments of  importance  and  value,  with  the 
signature  erased,  or  no  will  is  found  in  such 


a  place,  as  the  case  may  be,  there  is  a  legal 
inference  arising  from  such  evidence,  togeth- 
er with  the  presumptions  mentioned,  that  in 
the  one  case  he  canceled  the  document  him- 
self, and  in  the  other  that  the  destruction 
was  by  his  own  hand."  In  re  Hopkins'  Will, 
72  N.  Y.  Supp.  415,  417,  35  Misc.  Eep.  702. 

A  presumption  is  compulsory,  and  can- 
not be  disregarded  by  the  Jury.  In  Johnson 
V.  Chambers,  32  N.  C.  292,  the  court  distin- 
guishes between  a  presumption  and  an  infer- 
ence. Malice  may,  in  some  cases,  be  infer- 
red from  the  want  of  probable  cause,  but 
the  law  makes  no  such  presumption.  It  is  a 
mere  inference  of  fact,  which  the  Jury  may 
or  may  not  make,  and  it  should  have  been 
left  to  them.  State  v.  WUcox,  44  S.  B.  625, 
631,  132  N.  0.  1120. 

As  opinion* 

The  word  "presumption"  in  a  statement 
by  a  Juror,  In  answer  to  a  question,  that  he 
had  no  presumption  regarding  the  guilt  or 
innocence  of  defendant,  was  construed  to 
mean  "opinion."  Bohanan  y.  State.  18  N. 
W.  129,  130,  15  Neb.  209. 

Presumption  on  presnn&ption. 

A  "presumption"  can  arise  only  from 
facts  actually  proven  by  direct  evidence.  A 
presumption  is  not  a  legitimate  foundation 
for  a  presumption.  If  this  were  not  true, 
there  would  be  no  limit  to  conjecture.  Thay- 
er V.  Smoky  Hollow  Coal  Co.,  96  N.  W.  718, 
721,  121  Iowa,  121. 

PRESUMPTION  OF  FACT. 

■ 
••A  presumption  of  fact  is  an  inference 
of  the  existence  of  a  certain  fact  arising 
from  its  necessary  and  usual  connection  with 
other  facts  which  are  known."  Roberts  v. 
People,  13  Pac.  630,  638,  9  Colo.  458;  Home 
Ins.  V.  Weide,  78  U.  S.  (11  Wall.)  438,  441,  20 
L.  Ed.  197;  Hilton  v.  Bender,  69  N.  Y.  75, 82; 
Jackson  v.  Warford  (N.  T.)  7  Wend.  62,  66; 
Lane  v.  Missouri  Pac.  Ry.  Co.,  33  S.  W.  645, 
650,  132  Mo.  4. 

A  presumption  of  fact  Is  an  inference 
which  a  reasonable  man  would  draw  from 
certain  facts  which  have  been  proven.  Its 
basis  is  in  logic,  and  its  source  Is  proba- 
bility. Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Southern  Pac.  Ca,  58  Pac.  55,  58,  125  Cal. 
434. 

A  presumption  of  fact  "is  the  natural 
connection  of  one  fact  with  others  by  a 
combined  process  of  proof  and  argument" 
Levins  v.  Rovegno,  12  Pac.  161,  163,  71  Cal. 
273  (quoting  Burrill,  Circ.  Ev.  55). 

Presumptions  of  fact  are  derived  wholly 
and  directly  from  the  circumstances  of  the 
particular  case  by  means  of  the  common 
experience  of  mankind,  without  the  aid  or 
control  of  any  rules  of  law  whatever.    Po- 
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dolskl  y.  Stone,  58  N.  B.  340,  343,  186  Dl. 
540;  Pittsburgh,  C,  C.  &  St  L.  Ry.  Co.  v. 
Bennett  35  N.  B.  1033,  1039,  9  Ind.  App.  92; 
Sent  Y.  People,  9  Pac.  852,  85S,  8  Ck^lo.  563. 

Presumptions  of  fact  are  inferences  as 
to  the  existence  of  some  fact  drawn  from 
the  existence  of  some  other  fact;  inferences 
which  common  sense  draws  from  circum- 
stances usually  occturrlng  in  such  cases. 
Kent  y.  People,  9  Pac.  852,  858,  8  Colo.  563. 

A  presumption  of  fact  is  an  inference 
as  to  the  existence  of  some  fact  drawn  from 
the  existence  of  some  other  fact  The  pre- 
sumption of  fact  must  always  be  drawn  by 
a  jury,  and  every  fact  and  circumstance 
which  tends  to  prove  any  fact  which  is  In 
issue  is  admissible.  Presumptions  of  fact 
result  from  the  proof  of  a  fact  or  a  number 
of  facts  and  circumstances  which  human  ex- 
perience has  shown  are  generally  associated 
with  the  matter  under  investigation.  United 
States  y.  Searcey  (U.  S.)  26  Fed.  435,  437. 

"A  presumption  of  fact  is  a  logical  argu- 
ment from  a  fact  to  a  fact;  or,  as  the  dis- 
tinction Is  sometimes  put  it  is  an  argu- 
ment which  infers  a  fact  otherwise  doubtful 
from  a  fact  which  is  proved.  Hence  a  pre- 
sumption of  fact  to  be  valid,  must  rest  on 
a  fact  in  proof."  Mclntyre  v.  Ajax  Mln.  Co., 
60  Pac.  552,  557,  20  Utah,  823  (citing  Whart 
Ev.  [3d  Ed.]  f  1226);  Bluedom  v.  Missouri 
Pac.  R.  Co.  (Mo.)  24  S.  W.  57,  60;  Smith  v. 
Gardner.  55  N.  W.  245,  36  Neb.  741. 

Presumptions  of  fact  depend  on  Infer- 
ences to  be  drawn  by  a  jury  In  ascertaining 
one  fact  from  the  proved  existence  of  an- 
bther,  without  the  aid  of  any  rule  of  law. 
This  process  of  finding  out  the  truth  et  mat- 
ters of  fact  in  controversy  in  a  trial  at  law 
belongs  to  the  exclusive  province  of  the  jury. 
They  may  be  properly  aided  by  the  advice 
and  instruction  of  the  judge,  but  he  should 
not  control  them  by  positive  directions,  as 
the  whole  matter  should  be  left  to  their  free 
and  independent  determination.  Presump- 
tions of  fact  have  been  classified  by  text- 
writers  and  judicial  decisions  as  strong, 
probable,  and  alight  When  a  fact  proved 
always  accompanies  a  fact  sought  to  be 
proved,  it  gives  rise  to  a  strong  presump- 
tion that  may  control  a  Jury  in  thehr  investi- 
gation. When  the  fact  proved  usually  ac- 
companies the  fact  sought  to  be  proved,  a 
probable  presumption  arises.  Slight  presump- 
tions, which  arise  from  the  occasional  con- 
nection of  distinct  facts,  are  generally  dis- 
regarded by  a  jury.  Presumptions  of  fact 
which  the  law  recognizes  must  be  immediate 
inferences  from  the  facts  proved,  and  must 
be  such  as  sensible  men,  influenced  by  ob- 
servation, experience,  and  reason,  would 
draw  from  clearly  established  facts,  that 
usually  accompany  the  matter  at  issue. 
United  Stetes  ▼•  Sykes  (U.  S.)  58  Fed.  1000, 
1005. 


Presumptions  of  fact  are  but  Inferences 
drawn  from'  other  facts  and  circumstances 
in  the  case,  and  should  be  made  upon  the 
common  principles  of  Induction.  United 
States  y.  Griego  (N.  M.)  72  Pac  20^  24  (citing 
Lawson,  Pres.  Bv.  p.  556). 

A  presumption  of  fact  is  a  conclusion 
drawn  by  logic  and  argument,  which  Infers 
a  fact  otherwise  doubtful  from  a  fact  which 
is  proved.  (>)mmonwealth  ▼•  Frew,  8  Pa. 
Co.  Ct  R.  492,  496. 

Ooiioliisiyeiioss. 

A  presumption  of  fttct  is  a  mere  infer- 
ence from  certain  evidence,  and  as  the  evi- 
dence changes  the  presumption  necessarily 
varies.  A  trial  court  is  not  bound  to  dis- 
regard a  conclusive  presumption  which 
arises  from  all  the  evidence  at  the  close  of 
a  case  because  at  some  time  in  the  course  of 
a  trial  counter  presumptions  arose.  Chicago, 
St  P.,  M.  ft  0.  Ry.  Co.  v.  Bryant  (U.  S.)  65 
Fed.  969,  975,  13  C.  0.  A.  249. 

A  presumption  of  fact  Is  an  inference 
from  evidence,  and  may  be  resisted  by  evi- 
dence leading  to  an  opposite  conclusion.  As 
a  matter  of  fact  it  is  to  be  submitted  to  a 
jury.  Bow  r.  Allenstown,  84  N.  £L  351«  365, 
69  Am.  Dec.  489. 

Fresuptlon  of  law  distinguished. 

Wharton  defines  presumption  of  fact  as 
a  logical  argument  from  fact  to  fact  2 
Whart  Bv.  |  1226.  And  in  the  same  vol- 
ume (section  1234)  the  authw,  in  defining 
presumption  of  law,  as  distinguished  from 
presumption  of  fact,  uses  this  language: 
'*The  conditions  to  which  are  attached  pre- 
sumptions of  law  are  fixed  and  uniform. 
Those  which  give  rise  to  presumptions  of 
fact  are  inconsistent  and  fluctuating."  Smith 
T.  Gardner,  55  N.  W.  245,  36  Neb.  741. 

A  presumption  of  fact  differs  from  a  pre- 
sumpticm  of  law  in  that  while  presumptions 
of  law  are  reduced  to  fixed  rufes,  presumfh 
tions  of  fact  are  mere  natural  presumptions, 
derived  solely  and  dlrectiy  from  the  circum- 
stances of  the  particular  case.  These  pre- 
sumptions fall  within  the  province  of  the 
jury.  Snediker  v.  Bveringham,  27  N.  J. 
Law  (8  Dutch.)  143,  147,  153. 

A  presumption  of  law  can  be  drawn  by 
the  court,  while  a  presumption  of  fact 
can  only  be  made  by  the  jury;  and  it  fre- 
quentiy  happens  in  opinions  that  the  one 
may  be  confounded  with  the  other,  and  in 
the  discussion  of  cases  the  term  "burden 
of  proof'  is  used  when  the  writer  intended 
simply  to  say  '^presumption  of  fact"  Cook 
V.  Dowling,  26  N.  T.  Supp.  764,  765,  6  Hiae. 
Rep.  271. 

The  difference  Is  between  presumptions 
of  fact  and  rebuttal  presumptions  of  law.  or 
prsBSumptiones  juris  tantum,  as  distinguished 
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from  prsesnmptiones  Juris  et  de  Jure,  accord- 
ing to  the  classification  of  Best  (Law  of  Ey. 
I  314  [4th  Eng.  Ed.]),  who  states  the  practi- 
cal test  for  distinguishing  them  thus:  "Sec. 
323.  Where  a  presumption  of  law  Is  disre- 
garded by  a  jury,  a  new  trial  will  be  granted 
ex  deblto  Justltiee;  but  where  the  presump- 
tion disregarded  is  only  one  of  fact,  however 
strong  or  obvious,  the  granting  of  a  new 
trial  te  at  the  discretion  of  the  court  in 
banc."  In  other  words,  when  the  testimony 
has  been  sifted  and  weighed,  and  the  actual 
circumstances  of  the  transaction  stated  in  a 
connected  form,  the  law,  by  means  of  its 
presumptions,  determines  whether  they  es- 
tablish such  a  relation  between  the  parties 
as  to  give  rise  to  reciprocal  rights  and  obli- 
gations, and,  if  BO,  what  legal  consequences 
have  followed.  The  issue  to  be  determined 
may  be  one,  in  form,  merely  of  fact,  as 
whether  a  particular  contract  was  made,  or 
whether  one  or  both  of  the  parties  have 
been  guilty  of  negligence.  The  circum- 
stances of  the  entire  transaction  having  been 
ascertained  and  stated,  the  issue  is  deter- 
mined by  the  interpretations  which  the  law 
puts  upon  them.  This  Is  an  office  quite  dis- 
tinct from  ascertaining  the  circumstances 
themselves  by  the  process  of  reduction  from 
the  original  mass  of  evidence.  It  invcrfves 
only  a  consideration  of  the  facts  as  found  la 
their  relation  te  each  other,  in  view  of  fixed 
legal  presumptions,  in  order  to  determine  and 
declare  the  effect  to  be  given  to  them  as  a 
connected  whole.  Sun  Mut  Ins.  Go.  r. 
Ocean  Ins.  Co.,  1  Sup.  Ot  582,  608,  107  U. 
8.  486,  27  L.  Ed.  837. 

FBESUMFTIOir  OF  OUHiT. 

The  use  of  the  term  "presnmptloii  €(f 
guilt'*  with  reference  to  the  possession  of 
stolen  goods  by  one  on  trial  for  burglary  is 
misleading.  Possession  of  goods  recently 
stolen  in  connection  with  burglary  does  not 
in  itself  create  a  presumption  that  the  pos- 
sessor is  guilty.  State  v.  Brady  (Iowa)  91 
N.  W.  801,  805. 

PBESUMPTION  OF  INHOOEirCB. 

The  legal  presumption  of  innocence 
which  arises  in  favor  of  the  defendant  on 
the  trial  of  every  criminal  case  is  to  be  re- 
garded by  the  Jury  as  a  matter  of  evidence 
in  favor  of  the  accused,  introduced  by  the 
law  in  his  belialf,  to  be  considered  as  proof 
by  the  Jury,  and  involves  more  in  the  trial 
of  the  case  than  "reasonable  doubt,**  which 
is  only  the  result  of  insufficient  proof.  North 
Carolina  v.  Gosnell  (U.  S.)  74  Fed.  734,  737. 

Reasonable  doubt  is  the  reason  of  tlie 
proof,  not  the  proof  itself;  whereas  the  pre- 
sumption of  innocence  is  one  of  the  instru- 
ments of  proof  going  to  bring  about  the 
proof  from  which  reasonable  doubt  arises. 


Davis  V.  United  States,  16  Sup.  Ct  353, 
358,  160  U.  S.  469,  40  L.  Ed.  499.  See,  also, 
Coffin  V.  United  States,  15  Sup.  Ct  304,  404, 
156  U.  S.  432.  39  L.  Ed.  481. 

The  distinction  between  the  ''presump- 
tion of  innocence"  and  a  "reasonable  doubt" 
has  been  drawn  with  great  ability  by  Jus- 
tice White,  speaking  for  the  court,  in  Coffin 
V.  United  States,  156  U.  S.  432,  15  Sup.  Ct. 
394,  39  L.  Ed.  481.  We  quote  as  follows 
from  his  learned  opinion:  "The  fact  that  the 
presumption  of  innocence  Is  recognized  as  a 
presumption  of  law,  and  fs  characterized  by 
the  civilians  as  a  presumptio  Juris,  demon- 
strates that  it  is  evidence  in  favor  of  the 
accused;  for  in  all  systems  of  law  legal 
presumptions  are  treated  as  evidence  giving 
rise  to  resulting  proof  to  the  full  extent  of 
their  legal  efficacy.  Concluding,  then,  that 
the  presumption  of  innocence  is  evidence  in 
favor  of  the  accused,  introduced  by  the  law 
in  his  behalf,  let  us  consider  what  is  reason- 
able doubt.  It  is^  of  necessity,  the  condition 
of  mind  produced  by  the  proof  resulting  from 
the  evidence  in  the  cause.  It  is  a  result  of 
the  proof,  not  the  proof  itself;  whereas  the 
presumption  of  innocence  is  one  of  the  in- 
struments of  proof  going  to  bring  about  the 
proof  from  which  reasonable  doubt  arises. 
Thus  one  Is  a  cause,  the  other  an  effect 
To  say  that  the  one  is  the  equivalent  of 
the  other  is,  therefore,  to  say  that  legal 
evidence  can  be  excluded  from  the  Jury," 
etc.  State  y.  Harrison,  28  Mont  70,  81,  57 
Pac  847,  048. 

PBESUMPTION  OF  UkW. 

See  "Condnaive  Presumption  of  Law.** 

A  presumption  of  law  *is  a  presumption 
artificially  made  by  annexing  a  rule  at  law 
or  legal  incident  to  a  particular  fact  proved.** 
Levins  v.  Bovegno,  12  Pac  161,  163,  71  Cal. 
273  (quoting  Burrill,  Circ.  Br.  52). 

A  presumption  of  law  is  a  Judicial  pos- 
tulate that  a  particular  predicate  is  uni- 
versally assignable  to  a  particular  subject 
Territory  v.  Lucero,  46  Pac.  18,  20,  8  N.  M. 
548  (citing  Whart  Cr.  Ev.  i  707).- 

A  presumption  of  law  is  conclusive,  and 
is  an  inference  whldi  the  court  will  draw 
from  the  proof,  which  no  evidence,  however 
strong,  will  be  permitted  to  overturn.  Lyon 
V.  Guild,  52  Tenn.  (5  Heisk.)  175,  182. 

A  presumption  of  law  is  such  as  is  con- 
clusive or  absolute;  that  is,  such  as  is  not 
permitted  to  be  overcome  by  proof  that 
the  fact  is  otherwise.  Snediker  v.  Evering- 
ham,  27  N.  J.  Law  (8  Dutch.)  148,  147, 
153. 

Legal  presumptions  are  artlflcial  rules 
established  by  law  on  consideration  of  public 
policy  er  public  convenience^  against  wliicfa 
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no  evidence  is  received.    Bow  v.  Allenstown, 
34  N.  H.  351,  365,  69  Am.  Dec.  489. 

Presumptions  of  law  are  usually  found- 
ed upon  reasons  of  public  policy  and  social 
convenience  and  safety,  which  are  warrant- 
ed by  the  legal  experience  of  courts  in  ad- 
ministering Justice.  Some  of  these  presump- 
tions have  become  established  and  conclu- 
sive rules  of  law,  while  others  are  only  prima 
facie  evidence,  and  may  be  rebutted.  Unit- 
ed States  V.  Searcey  (U.  S.)  26  Fed.  435, 
437. 

A  presumption  of  law  is  one  which  a 
judge  draws  from  the  language  or  princi- 
ples of  the  law  and  from  particular  facts 
or  evidence,  unless  or  until  the  truth  of  such 
inference  is  disproved.  Such  presumption 
derives  its  force  from  the  law,  and  should 
only  be  rebutted  by  clear  and  satisfactory 
proof  to  the  contrary.  United  States  y. 
Sykes  (U.  S.)  58  Fed.  1000,  1004. 

Presumptions  of  law  are  in  reality  rules 
of  law,  and  a  part  of  the  law  itself,  and  a 
court  may  draw  the  inference  whenever  the 
requisite  facts  are  developed  in  the  plead- 
ing; while  all  other  presumptions,  however 
obvious,  being  only  inferences  of  fact,  can- 
not be  made  without  the  intervention  of  a 
Jury.    Doane  v.  Glenn,  1  Colo.  495,  504. 

The  presumption  of  law  is  that  every 
one  understands  its  provisions,  and  igno- 
rance in  that  regard  cannot  be  pleaded  in 
law.  Hartness  v.  Great  Western  Ry.  Go. 
of  Canada,  2  Mich.  N.  P.  80,  82. 

A  presumption  of  law  establishes  a  cer- 
tainty.   It  is  a  uniform,  constant  rule,  with 
conditions  fixed  and  unvarying.    The  policy 
of  the  law  attaches  a  presumption  of  law  j 
to  all  men  generally.    A  presumption  of  fact 
is  such  that  our  knowledge  of*himian  nature 
and  affairs  leads  us  to  draw  from  a  par- 
ticular range  of  facts  presented  in  a  spe- 
cific case.    When  we  say  a  prisoner  is  pre- 
sumed to  be  innocent  until  proved  guilty, 
or  that  every  man  is  bound  to  know  the  law,  | 
these  are  presumptions  of  law,  and  binding  I 
Dpon  us,  however  untrue  and  absurd  they  ' 
may   be.    But   a   presumption   of   fact   de- 1 
pends  upon  the  proof  from  which  it  is  to  be 
inferred.     Thus  possession  of  stolen  goods, 
when  proved,  is  a  fact  from  which  a  Jury 
may  infer  that  they  were  stolen  by  the  pos- 
sessor,  but  they  are  not  bound  to  do  so. 
There  are  conditions  to  be  found  before  they 
can   infer  that  the  possessor  is  the  thief. 
The  possession  must  be  personal,  recent,  un- 
explained, and  must  involve  a  conscious  as- 
sertion of  property  In  the  goods.    Common- 
wealth V.  Frew,  3  Pa.  Co.  Ct  R.  492,  496. 

Classes. 

''Presumptions  of  law  are  of  two  kinds: 
First,  such  as  are  made  by  the  law  itself, 
or,  as  they  are  called,  'presumptions  of  mere 


law';  and,  secondly,  such  as  are  to  be  made 
by  a  Jury,  or  presumptions  of  law  and  fact. 
Again,  presumptions  of  law  are  either  abso- 
lute or  conclusive;  as,  for  instance,  that  a 
bond  or  other  specialty  was  executed  on  a 
valid  consideration  cannot  be  rebutted  by 
evidence  so  long  as  the  presumption  is  im- 
peached for  fraud,  or  they  are  not  absolute, 
and  may  be  rebutted  by  proof."  Bryan  v. 
Walton,   20  Ga.   480,   508. 

Legal  presumptions  are  of  two  kinds: 
First,  such  as  are  made  by  the  law  itself, 
or  presumptions  of  mere  law,  which  are  con- 
clusive; and,  second,  presumptions  of  law 
and  fact,  which  are  not  absolute,  and  may 
be  rebutted.  A  presumption  of  payment  aris- 
ing from  lapse  of  time  belongs  to  the  latter 
class.  In  re  Brown's  Estate  (Pa.)  8  Phlla. 
197,  198. 

Presumption  of  fact  dlstliLSiilslied* 

See  "Presumption  of  Fact" 

PRESUMPTION    OF    I.EGAI.    KNOWI.- 
EDGE. 

It  is  often  said  that  the  "presumption  of 
legal  knowledge"  is  a  positive  rule  of  law, 
and  applies  to  all  cases  where  acts  are  know- 
ingly done  which  are  expressly  forbidden  by 
law,  and  gives  rise  to  a  conclusive  presump- 
tion of  criminal  intent  If  the  word  "con- 
clusive," in  this  connection^  means  **irre- 
buttable,"  then  such  presumption  is  very  un- 
reasonable when  applied  to  all  criminal 
charges,  and  is  not  Justified  to  that  extent  of 
meaning  by  any  consideration  of  public  poli- 
cy. No  man  knows  all  the  law.  Judges  dif- 
fer in  their  legal  decisions,  and 'lawyers  are 
continually  discussing  in  the  courts  doubtful 
and  controverted  questions  of  law.  The  pre- 
sumption of  legal  knowledge  is  a  general 
rule,  and  not  accurately  defined  as  to  the 
extent  of  its  application.  I  do  not  regard 
it  as  a  positive  rule  of  law,  but  as  a  very 
strong  presumption,  subject  to  some  reason- 
able qualifications,  in  criminal  trials,  where 
the  life  and  liberty  of  the  citizen  are  in- 
volved. In  such  cases  the  law  should  be 
literally  construed,  so  as  to  give  effect  to  all 
of  its  beneficent  provisions,  to  avoid  conflict 
of  rules  of  law,  and  secure  the  citizen  against 
anything  that  would  be  unjust  or  oppressive. 
The  beneficent  presumption  of  innocence,  and 
the  doctrine  of  a  reasonable  doubt  so  im- 
portant in  a  trial  by  Jury,  would  be  of  lit- 
tle benefit  to  a  person  on  trial  for  crime, 
if  the  mere  proof  of  an  unlawful  act  know- 
ingly committed  by  him,  was  received  in  a 
court  of  Justice  as  conclusive  evidence  of 
guilt  United  States  v.  Smith  (U.  S.)  27 
Fed.  864,  856,  857. 

PRESUMPTIOir  OF  OUSTER. 

What  is  called  the  "presumption  of  an 
ouster/'  or  of  a  deed  or  release^  in  cases 
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where  one  tenant  in  common  glyes  leases  and 
receives  rent  of  the  premises  without  actual 
acknowledgment  of  the  rights  of  his  co- 
tenants,  is  not  a  presumption  of  law  which 
the  courts  control,  but  must  be  submitted  to 
and  found  by  the  Jury.  Dubois  t.  Campan, 
28  B£ich.  SKA,  326. 

PRESUMPTION  OF  FATMENT. 

There  is  a  presumption  of  law  that  a 
Judgment  on  which  no  execution  has  been 
issued  or  attempt  made  to  enforce  the  same 
for  20  years  has  been  paid.  Beekmany.  Ham- 
lin, 24  Pac.  195,  196,  19  Or.  883,  10  L.  R.  iu 
454,  20  Am.  St  Bep.  827. 

Mere  lapse  of  time  less  than  the  period 
prescribed  by  the  statute  of  limitations  cre- 
ates no  ''presumption  of  payment"  Snediker 
▼.  Everingham*  27  N.  J.  Law  (8  Dutch^  143, 
147,  153. 

FBESUMFTIVE. 

8ee  ''Heir  PresumptlYe.** 

FBESUMFTIVE  BAR. 

Lapse  of  time,  in  connection  with  non- 
payment of  interest  and  a  continued  pos- 
session of  a  mortgagor,  unaccompanied  by 
any  efTort  on  the  part  of  the  mortgagee  to 
enforce  payment,  warrants  a  presumption 
of  payment;  but  this  is  not  a  legal  bar,  but 
only  an  equitable  or  presumptive  one,  de- 
pending on  a  principle  coincident  with  the 
earliest  Jurisdiction  of  the  court  of  equity; 
but  all  the  authorities  agree  that  this  pre- 
sumption may  be  rebutted  by  Circumstances, 
and,  though  there  is  some  conflict  whether 
defendant  must  insist  on  the  bar  or  whether 
plaintiff  should  repel  the  presumption,  the 
better  opinion  seems  to  be  that  such  circum- 
stances as  entitle  the  party  to  relief,  notwitb- 
standlng  the  lapse  of  time,  should  be  stated 
in  the  bill.  Abbott  ▼.  Godfroy's  Heira,  1 
Mich.  (Manning)  178»  182. 

FBESUMFTIVE  DAMAGES. 

The  term  "presumptive  damages'*  Is 
used  to  designate  damages  in  excess  of  com- 
pensatory damages,  which  are  allowed  as  a 
pimishment  of  the  wrongdoer.  It  is  syn- 
onymous with  the  terms  "exemplary,"  "vin- 
dictive,'' and  "punitive"  damages.  Murphy 
V.  Hobbs,  6  Pac.  119,  123,  7  Colo.  541,  49  Am. 

Rep.  see. 

FBESUMFTIVE    EVIDENCE. 

"Presumptive  evidence"  consists  in  the 
proof  of  minor  or  other  facts  Incidental  to  or 
usually  connected  with  the  fact  sought  to 
be  proved,  which,  when  taken  together,  in- 
ferentlally  establish  or  prove  the  fact  in 


question  to  a  reasonable  degree  of  certainty. 
Horbach  v.  Miller,  4  Neb.  31,  44,  45. 

The  term  "presumptive  evidence"  is 
sometimes  used  to  designate  what  is  ordi- 
narily known  as  circumstantial  evidence. 
State  V.  Miller  (Del.)  32  AU.  137, 141,  9  Houst 
564. 

Circumstantial  or  presumptive  evidence 
is  that  which  shows  the  existence  of  one 
fact  by  proving  the  existence  of  others,  from 
which  the  first  may  be  Inferred.  State  v. 
Kornstett,  61  Pac.  805.  806,  62  Kan.  221. 

The  word  "presumptive,"  in  Code,  |  82, 
is  used  to  define  evidence  that  must  be  re- 
ceived and  treated  as  true  "until  rebutted  by 
other  testimony,  which  may  be  introduced 
by  the  defendapt"  <uid  is  therefore  synony- 
mous with  "prima  fade."  State  v.  Mitchell, 
25  S.  E.  783,  784,  119  N.  C.  784. 

*'Mr.  Best,  in  his  valuable  work  on  ESvi- 
deiice,  says  that  presumptions  or  presump- 
tive evidence  is  as  original  as  is  direct  evi- 
dence, and  that  the  presumption  of  a  fact  is 
as  good  as  any  other  proof  of  such  fact 
when  the  presumption  is  legitimate."  Jones 
V.  Granite  State  Fire  Ins.  Co.,  87  Atl.  826» 
828,  90  Me.  40. 

Statutes  providing  that  the  possession 
of  a  salmon  less  than  nine  Inches  in  length, 
or  of  a  trout  less  than  five  Inches  in  length, 
shall  be  "presumptive  evidence"  that  they 
were  unlawfully  taken,  and  similar  provisions 
with  respect  to  the  possession  of  the  carcass- 
es of  moose  and  deer  during  the  closed  sea- 
son, are  of  the  same  effect  as  other  statutes 
in  relation  to  circumstantial  evidence,  as,  for 
example,  the  statute  declaring  the  payment 
of  the  United  States  tax  as  a  liquor  seller  to 
be  prima  facie  evidence  of  the  guilt  of  the 
defendant  and  merely  mean  that  such  evi- 
dence is  competent  and  sufficient  to  Justify  a 
Jury  in  finding  a  defendant  guilty  providing 
it  does  in  fact  satisfy  them  of  his  guilt  be- 
yond a  reasonable  doubt  and  not  otherwise. 
State  V.  Intoxicating  Liquors,  12  Atl.  794, 
795,  80  Me.  57. 

"Evidence,  whether  written  or  oral.  Is 
either  positive  or  presumptive.  Positive  evi- 
dence is  the  direct  proof  of  the  fact  or  point 
at  issue.  Presumptive  evidence  consists  in 
the  proof  of  some  other  fact  or  facts  from 
which  the  point  at  issue  may  be  Inferred. 
The  strength  of  the  presumption  is  always 
in  proportion  tp  the  frequency  in  connection 
between  the  fact  to  be  inferred  and  that 
which  is  proven.  If  the  connection  be  found 
by  experience  and  observation  to  be  invaria- 
ble, in  all  instances  the  presumption  is  what 
in  law  is  denominated  violent  and  is  equal 
to  full  proof.  If  the  connection  be  gen- 
eral, and  not  universal,  the  inference  of  the 
existence  of  the  one  from  the  proof  of  the 
other,  though  rational,  is  not  necessary,  and 
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the  presumption  amounts  to  a  probable  one 
only;  but  if  experience  shows  that  the  fact 
Intended  to  be  inferred  is  as  often  or  of tener 
disjoined  than  it  is  in  connection  with  what 
is  proven,  the  proof  of  the  latter  creates  no 
presumption  of  the  existence  of  the  for- 
mer." Davis  V.  Curry,  6  Ky.  (2  Bibb)  238, 
239. 

PresumptiTe  evidence  consists  of  evi- 
dence drawn  by  human  experience  from  the 
connection  of  cause  and  effect  and  observa- 
tion of  human  conduct  Civ.  Code  Ga.  1895, 
I  5143;   Pen«  Code  Ga.  1895,  |  9tt3. 

PBESUMFTIVE  NOTICE. 

Presumptive  notice  is  where  the  law  im- 
putes to  a  purchaser  the  knowledge  of  a  fact 
of  which  the  exercise  of  common  prudence 
and  ordinary  diligence  must  nave  apprised 
him.  As  where  a  purchaser  cannot  make  out 
a  title  but  by  a  deed  which  leads  him  to  an- 
other fact  whether  by  description  of  the 
parties,  recital,  or  otherwise,  he  will  oe 
deemed  conusant  thereof.  Brush  v.  Ware, 
40  U.  S.  (16  Pet)  93,  98,  10  L.  Ed.  672. 

The  difference  between  "presumptive  no- 
tice" and  "constructive  notice"  is  that  the 
former  is  an  inference  of  fact  which  is 
capable  of  being  explained  or  contradicted, 
while  the  latter  is  a  conclusion  of  law  which 
cannot  be  contradicted.  Brown  v.  Baldwin, 
26  S.  W.  858,  860,  121  Mo.  106. 

Some  confusion  has  arisen  in  the  use  of 
the  words  "actual,"  "presumptive,"  and  "con- 
structive" in  defining  notice.  According  to 
some  authors  and  courts,  notice  is  actual  or 
constructive;  and  actual  notice  is  divided 
into  direct  or  positive,  and  indirect.  Implied, 
or  presumptive  notice;  the  difference  be- 
tween presumptive  notice  and  constructive 
notice  being  that  the  former  is  an  inference 
of  fact  which  is  capable  of  being  explained 
or  contradicted,  wliile  the  latter  is  a  con- 
clusion of  law,  which  cannot  be  controverted. 
Bisp.  Eq.  (3d  Ed.)  268.  This  division  fur^ 
nishes  a  satisfactory  explanation  of  the  use 
of  the  terms.  Drey  v.  Doyle»  99  Mo.  459, 
467,  12  8.  W.  287,  289. 

PRESUMPTIVEIiT. 

"Presumptively,"  as  defined  by  Worces- 
ter, means  by  previous  supposition;  by 
Bouvier,  **presumption"  means  an  inference 
as  to  the  existence  of  one  fact  from  the 
existence  of  some  other  fact,  founded  on  a 
previous  experience  of  their  connection,  or 
it  is  an  opinion  that  circumstances  give  rise 
to,  relative  to  a  matter  of  fact  which  they 
are  supposed  to  attend.  But  by  the  use  of 
the  word  "presumptively"  in  Code  Civ.  Proc. 
S  1773,  providing  that  where  the  husband 
fails  to  pay  the  allowance  to  his  wife,  and 
it  appears  presumptively  that  payment  can- 
not be  enforced  in  a  c^tain  way,  the  hus- 


band may  be  punished  for  a  contempt  of 
court,  the  codifler  meant  that  before  the  bus- 
band's  person  should  be  seized  proof  satis- 
factory to  the  court  should  be  given  that  the 
alimony  could  not  be  collected  out  of  his  es- 
tate. Isaacs  V.  Isaacs  (N.  T.)  61  How.  Prac. 
369,  371. 

PRETEND. 

The  common  and  generally  accepted 
meaning  of  the  verb  "pretend"  is  to  hold 
out  as  true  that  which  is  false;  to  feign; 
to  simulate.  So  that  the  use  of  "pretend" 
in  an  instruction  was  erroneous,  as  implying 
that  the  court  believed  tliat  the  transfer  re- 
ferred to  In  the  instruction  was  spurious. 
Brown  v.  Peres  (Tex.)  25  8.  W.  980,  963. 

As  used  in  an  instruction  referring  to 
a  sale  as  a  pretended  sale,  the  word  "pre- 
tended" signifies  something  falsely  assumed, 
something  claimed  contrary  to  the  truth  of 
the  matter,  and  rendered  such  instruction 
erroneous  as  assuming  a  fact  which  should 
have  been  found  by  the  Jury.  Powell  v. 
Yeaxel,  64  N.  W.  695,  697,  46  Meb.  225. 

The  word  ''pretended,"  as  used  in  the 
section  of  the  Texas  Constitution  providing 
that  all  pretended  sales  of  a  homestead  in- 
volving any  condition  of  defeasance  shall  be 
void,  means  feigned,  not  real,  and  hence  does 
not  apply  to  an  actual  sale  with  an  agree- 
ment for  a  reconveyance.  Astugueville  ▼• 
Loustaunao,  61  Tex.  233,  239. 

PBETEin>Za>  BIOHT  OB  TTTUL 

"Pretended  right  or  title,"  within  the 
meaning  of  the  statute  to  prevent  and  pun- 
ish champerty  and  maintenance,  which  pro- 
hibits any  person  from  buying  or  selling 
any  pretended  right  or  title,  was  construed 
to  include  the  interest  acquired  by  the  as- 
signee of  a  certificate  procured  from  the  sur- 
veyor general  of  the  state  that  the  assignor 
had  purchased  a  lot  of  land,  such  assign- 
ment having  been  made  after  the  land  had 
been  sold  under  execution  against  the  as- 
signor. It  is  immaterial,  under  the  statute, 
whether  the  title  or  claim  sold  is  good  or 
bad.  It  has  also  been  held  that  a  sale  of  a 
copyhold  estate  or  giving  a  lease  for  years, 
when  the  vendor  or  lessor  is  not  in  posses- 
sion, is  within  the  statute.  Lord  Coke  says 
the  words  of  the  statute  be  "any  pretended 
right"  and  therefore  a  lease  for  years  is 
within  the  statute,  for  the  statute  saith  not 
the  right,  but  any  right,  and  the  offender 
shall  forfeit  the  whole  value  of  the  land. 
And  again:  "Also  the  statute  speaks  of  any 
right  or  title  to  land.  A  customary  right  or 
a  pretence  thereof  to  lands  holden  by  copy 
is  within  this  statute.**  Quoting  Coke,  Litt 
369a,  b.  The  statute  intended  to  prohibit  the 
sale  of  pretended  rights  by  which  the  pos- 
session   of    another    might    be    disturbed. 
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Tomb  T.  Sherwood  (N.  T.)  13  Johns.  289, 
2»1. 


See  '*False  Pretense.** 

A  "pretense"  is  a  show  or  a  holding  forth 
in  form  of  something  which  does  not  exist 
Sprague  y.  Fletcher,  80  Aa  608,  684,  67  Yt 
46. 

Pretense  is  the  holding  out  or  ofTerlng  to 
others  of  something  false  or  feigned.  This 
may  he  done  either  by  words  or  action  which 
amount  to  false  representations;  in  fact, 
false  representations  are  inseparable  from 
the  idea  of  a  pretense.  State  ▼.  Grant,  58 
N.  W.  120,  121,  86  Iowa,  216. 

The  word  •'pretense,"  in  an  instruction 
that  a  man  cannot  in  any  case  Justify  the 
killing  of  another  upon  the  pretense  of  self- 
defense,  unless  he  be  without  fault  in  bring- 
ing the  necessity  of  so  doing  upon  himself, 
implies  sham,  falsity,  and  groundlessness, 
and,  in  effect,  says  to  the  Jury  that  the  de- 
fense set  up  by  the  accused  is  a  mere  false 
pretense.  Hash  y.  Commonwealth,  18  S.  B. 
898.  404,  88  Ya.  172. 

The  term'  "pretense,**  in  the  statute  In 
reference  to  false  pretenses,  does  not  Include 
a  false  promise  to  do  something  In  the  future. 
State  y.  King,  34  Atl.  461,  462,  67  N.  H.  219. 

A  representation  which  has  reference  to 
the  future  only,  and  not  to  the  past  or  to 
the  present,  is  not  a  "pretense,"  within  Rey. 
St.  S  813,  ppoyldlng  that  whoeyer,  **by  any 
false  pretense,  shall  obtain,  or  aid  and  assist 
another  in  obtaining,  from  any  person  mon- 
ey or  any  property,  with  intent  to  defraud 
him  of  the  same,"  shall  be  punished  by  im- 
prisonment State  y.  Ck>lly»  2  South.  496^ 
497,  39  La.  Ann.  79S. 

PRETEXT. 

''Webster,  in  his  Unabridged  Dictionary, 
defines  the  word  'pretext*  as  an  ostensible 
reason  or  motlye  assigned  as  a  color  or  coy- 
er for  the  real  reason  or  motlye;  false  ap- 
pearance; pretense."  So  that  an  Indictment 
charging  that  defendant  did  sell  and  glye 
away  liquor  did  state  an  offense  under  a 
statute  making  it  unlawful  to  glye  away 
liquor  upon  any  pretext  State  y.  Ball,  43 
N.  W.  398,  399,  27  Neb.  601. 

Acts  1831,  c.  103,  I  3,  proyidlng  that  if 
any  owner  or  other  person  haying  the  charge 
of  a  slaye  shall  permit  him  to  go  about  the 
country  under  the  "pretext  of  practicing  med- 
icine or  healing  the  sick,"  he  shall  be  liable 
to  certain  punishment  etc.,  should  not  be 
construed  so  as  to  include  only  a  pretext  of 
practicing  medicine,  etc.,  for  the  accomplish- 
ment of  any  unlawful  ends,  but  should  be 


construed  to  prohibit  slayes  from  practicing 
medicine  or  healing  the  sick  under  all  cir- 
cumstances; the  Legislature  assuming  that 
the  practice  of  medicine  by  a  slave  would  be 
a  pretext  Macon  y.  Stats,  23  Tenn.  (4 
Humph.)  421,  423. 

PRETIUM  AFFECTIONIS. 

The  words  "pretlum  affectlonis"  are  de- 
fined in  Bouy.  Law  Diet  as  "an  Imaginary 
value  put  upon  a  thing  by  the  fancy  of 
the  owner  in  his  affection  for  it  or  for  the 
person  from  whom  he  obtained  it"  Pre- 
tlum affectionls  has  no  relation  to  an  ex- 
pensive pleasure  yacht  totally  destroyed  in 
a  collision.  The  H.  F.  Dimock  (U.  S.)  77 
Fed.  226,  238,  23  O.  O.  A.  128. 

PREVAILING  PARTY. 

"Prevailing  party,"  as  used  in  Code,  tit 
10,  I  803,  providing  that  there  may  be  al- 
lowed to  the  prevailing  party  on  the  Judg- 
ment certain  sums  by  way  of  indemnity  for 
his  expenses  in  the  action,  which  are  termed 
"costs,"  means  the  party  who  prosecutes  a 
meritorious  action  or  defends  successfully. 
Beldlng  v.  Ck>nklln  (N.  Y.)  2  Code  Rep.  112. 

The  term  "prevailing  party,"  as  used  in 
a  rule  of  chancery  awarding  costs,  applies 
to  a  complainant  who  has  prevailed  on  the 
main  issue,  though  not  to  the  full  extent  of 
his  claim,  yet  to  a  greater  extent  than  ad- 
mitted by  the  defendant;  as,  for  Instance, 
upon  the  proportions  of  water  of  a  mill 
privilege  to  which  the  parties  were  respec- 
tively entitled.  Weston  v.  Gushing,  45  Vt 
S31. 

A  plaintiff  who  obtains  not  the  Judgment 
claimed,  but  an  order  requiring  a  credit  to 
be  entered  by  the  defendant  mortgagee  which 
had  not  been  previously  allowed,  is  a  **pre- 
vailing  party,"  entitled  to  costs.  Hawktus  v. 
Nowland,  63  Mo.  328,  829. 

A  city  obtaining  a  verdict  in  condemna- 
tion that  the  value  of  the  ground  was  Just 
equal  to  the  benefits  of  the  owner  is  the 
"prevailing  party,"  entitled  to  costs.  Rog- 
ers y.  City  of  St  Charles,  54  Mo.  229,  234. 

Under  a  statute  authorizing  the  condem- 
nation of  land  for  public  roads,  and  declar- 
ing that  either  party  dissatisfied  with  the 
estimate  made  by  the  commissioners  of  dam- 
ages may  apply  for  a  Jury  to  assess  the  dam- 
ages, and  that  upon  such  application  the 
'^prevailing  party"  shall  recover  legal  costs, 
a  landowner  Is  held  to  be  the  prevailing  par- 
ty and  entitled  to  costs  if  the  Jury  find  in  his 
favor  for  any  amount,  though  they  assess 
the  damages  at  a  less  amount  than  the  coun- 
ty commissioners  have  done.  New  Haven  it 
Northampton  Co.  v.  Inhabitants  of  North- 
ampton, 102  Mass.  116,  122,  123. 
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Upon  the  dismissal  of  an  appeal  from  a 
lower  court,  on  the  motion  of  the  appellee, 
on  the  ground  that  no  appeal  was  in  fact 
taken,  the  appellee  is  the  "prevailing  party," 
within  the  meaning  of  a  statute  entitling  the 
prevailing  party  to  recover  costs,  and  this 
even  though  it  was  alleged  in  the  motion  that 
no  action  was  ever  brought  In  the  lower 
court  to  be  appealed  from.  Pomroy  v.  Gates, 
17  AU.  311,  81  Me.  377. 

In  an  action  to  settle  the  atfalrs  of  an 
Insolvent  corporation  there  was  a  contr^ 
versy  between  a  surety  company  and  a  bank 
which  claimed  as  assignee  of  a  bond  by  the 
surety  company  to  the  corporation  guaranty- 
ing the  fidelity  of  its  officer.  Both  were  de- 
fendants to  the  original  suit,  and  the  bank 
appealed  from  the  judgment,  which  held  that 
the  surety  company  was  not  liable  to  the 
bank,  and  obtained  a  modification  holding 
that  the  surety  was  liable,  although  not  for 
the  full  amount  of  the  penalty,  a  set-off  be- 
ing allowed.  Held,  that  the  bank  was  the 
••prevailing  party,"  within  Ck>de,  |  323,  and 
the  costs  of  appeal  were  properly  taxed  to 
the  fidelity  company  instead  of  to  plaintiff 
in  the  original  suit  Murray  v.  Aiken  Min- 
ing &  Porcelain  Mfg.  Co.,  18  S.  B.  6,  7,  89  S. 
C.  467. 

A  writ  of  review  is  a  new  action,  and 
the  party  who  obtains  in  It  a  result  more 
favorable  to  him  than  that  of  the  original 
action  is  the  "prevailing  party,"  within  Pub. 
St  c.  187,  I  84,  providing  that  the  prevailing 
party  shall  recover  costs,  unless  the  court  In 
granting  the  rovlew  Imposes  on  the  petition- 
er terms  respecting  costs.  WUliams  t.  Wil- 
liams, 133  Mass.  587. 

PREVAILING  RATE  OF  WAGES. 

The  word  "prevailing,"  as  used  in  Labor 
Laws  1897,  c.  416,  as  amended  by  Laws  1889, 
cc.  192,  567,  providing  that  laborora  on  pub- 
lic work  should  be  paid  the  prevailing  rate  of 
wages,  is  too  indefinite  in  Its  meaning  to  be 
made  the  test  or  condition  of  a  penalty  or 
forfeiture  for  a  violation  of  the  provisions  of 
a  statute,  for  wliat  is  the  prevailing  rate  of 
wages?  Is  it  the  rate  that  the  best  work- 
man, or  the  largest  mass  of  workmen,  or  the 
average  workman,  can  demand?  Does  it  de- 
pend on  ability?  If  so,  on  which  grade?  Or 
on  numbers?  If  so,  is  it  the  majority  of  all 
or  of  a  class,  and.  If  of  a  class,  of  which 
class,  and  why?  What  rights  have  those 
who  do  not  come  within  the  dominant  class? 
Does  it  depend  on  supply  and  demand— on 
fair  competition?  People  v.  Color,  166  N.  1?. 
1,  42,  59  N,  B.  716,  724,  62  L.  B.  A.  814.  82 
Am.  St  Rep.  605. 

PREVENT. 

In  Co.  Lltt  bk.  8,  ^'Bstates  upon  Oon- 
dltlon,"  2Q2a,  it  is  said  that  '*lf  tender  of 


rent  is  made  upon  any  part  of  the  land  at 
any  time  of  the  last  day  of  payment,  and 
the  landlord  refuses,  the  condition  is  saved 
I  for  that  time,  for  by  an  express  reservation 
I  the  money  is  to  be  paid  on  the  day  iudefi- 
I  nltely,  and  convenient  time  beforo  the  very 
I  last  Instant  is  the  uttermost  time  appointed 
by  law,  to  the  Intent  that,  then  both  parties 
should  meet  together,  the  one  to  demand 
and  receive,  and  the  other  to  pay,  it,  so  as 
the  one  should  not  prevent  the  other."     It 
will  be  remembered  that  in  the  time  of  Ooke 
and  Bacon  the  word  "prevent**  signified  '^ 
come  before  the  usual  time,"  in  which  for- 
mer, but  now  obsolete,  sense  the  word  was 
used  by  Lord  Coke.    Smith  v.  Whltbeck,  18 
Ohio  St  471,  478. 

In  discussing  the  change  in  meaning  of 
"adjoining"  from  its  original  meaning,  the 
court  cited  the  word  "prevent**  as  having  a 
similar  history,  saying  it  "is  derived  from 
the  Latin  *pr8evenlo,*  to  go  before,  and  in 
our  translation  of  the  Bible,  in  the  liturgy, 
and  in  old  theological  standards  it  Is  im- 
plied to  express  the  idea  of  assisting  and  go- 
ing before.  At  present  it  means  hindrance, 
impediment,  and  Is  used  in  no  other  sense.** 
Peverelly  v.  People  (N.  X.)  8  Packer,  Cr.  R. 
59,  69. 

It  would  seem  that  there  ought  not  to 
be  any  difficulty  in  arriving  at  the  significa- 
tion of  the  words  in  the  act  of  Congress  pro- 
viding that  'if  at  any  election  for  represent- 
ative^** etc.,  ''any  person  shall,  by  force, 
threat,  menace,  intimidation,  or  otherwise, 
unlawfully  prevent  any  qualified  voter  from 
freely  exereislng  the  right  of  suffrage,**  etc. 
When  a  man  is  spoken  of  as  "exercising  a 
right,"  it  is  commonly  understood  that  he  is 
doing  something.  When  a  voter  casts  his 
ballot  Into  the  box,  do  we  not  say  that  he  Is 
exereislng  the  right  of  suffrage?  Can  any 
words  be  used  that  better  define  the  act  of 
voting?  And  when  he  exercises  this  right 
freely,  does  he  not  do  it  according  to  his 
pleasure,  without  any  constraint  either  upon 
his  mind  or  his  body?  His  will  must  not  be 
controlled,  and  his  physical  opportunity  tor 
doing  the  act  must  not  be  Interfered  with. 
Any  control  over  the  one,  or  interference 
with  the  other,  encroaches  upon  his  freedom 
of  action,  and  produces  the  mischief  which 
the  words  of  the  statute  were  designed  to 
guard  against  and  cure.  And  what  is  it  to 
prevent  a  voter  from  exercising  this  right? 
It  is  to  put  such  a  restraint  upon  his  voli- 
tion or  his  body  that  he  cannot  perform  the 
act;  producing,  by  threats  or  otherwise,  such 
apprehension  of  personal  loss  or  injury  as 
to  Induce  him  not  to  vote,  or  to  vote  con- 
trary to  his  wishes,  being  a  restraint  upon 
his  will;  intervening  between  him  and  the 
ballot  box,  so  as  to  render  it  physically  im- 
possible for  him  to  cast  his  vote,  being  a 
restraint  upon  his  body.  United  States  r. 
Souders  (U.  S.)  27  Fed.  Caa.  1267,  1269. 
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Act  implied. 

"Prevent"  means  to  intercept;  to  hin- 
der; to  frustrate;  to  stop;  to  thwart;  to 
hinder  from  happening  hy  means  of  preylons 
measures;  keep  from  occurring  or  being 
brought  about  as  an  event  or  result;  ward 
off;  preclude;  hinder,  as  to  prevent  the  es- 
cape of  a  prisoner;  to  stop  In  advance  from 
some  act  or  operation;  Intercept  or  bar  the 
action  of;  check;  restrain.  As  used  in  aji 
indictment  charging  that  the  accused  persons 
"did,  in  a  violent  and  tumultuous  manner, 
prevent  the  sheriff"  from  doing  a  certain 
act,  embraces  the  Idea  that  the  accused  per- 
sons necessarily  committed  an  act  of  some 
character.  Oreen  v.  State,  85  S.  B.  97,  99, 
lOe  Ga.  536. 

The  word  "prevent,**  as  now  understood, 
means  to  hinder;  to  obstruct;  to  intercept 
Representations  of  inability  to  pay  a  debt, 
though  false;  promises  to  pay,  If  broken;  ap- 
peals to  the  sympathies  of  the  creditor  for 
indulgence,  or  statements  untrue — are  not 
such  improper  acts  on  the  part  of  the  debtor 
as  to  prevent  the  commencement  of  an  ac- 
tion, within  the  meaning  of  the  twenty-ninth 
section  of  the  statute  of  limitations,  as  the 
creditor  might,  notwithstanding  such  acts, 
have  commenced  his  suit  at  any  time.  By 
such  representations,  promises^  and  appeals 
the  creditor  might  have  been  induced  to  de- 
lay such  suit,  but  he  was  clearly  not  pre- 
vented from  suing.  Burr  ▼.  Williams,  20 
Ark.  171,  185. 

"Prevented,**  as  used  in  a  declaration 
on  a  contract  alleging  that  plaintiff  was  pre- 
vented from  supplying  goods  thereunder  by 
the  purchaser,  did  not  mean  an  obstruction 
by  physical  force,  but  would  apply  to  a  no- 
tice by  the  purchaser  that  he  would  not  ac- 
cept any  more  goods  under  the  contract 
Oort  V.  Ambergate,  N.  ft  B.  &  B.  Junction 
Ry.  Co.,  17  Q.  B.  127,  145. 

As  oomplete  proTontion* 

A  positive  contract  in  a  charter  party  to 
proceed  to  a  port,  unless  "prevented  by  the 
dangers  and  accidents  of  the  seas,**  meant 
prevented  from  doing  so  at  all,  and  a  tem- 
porary obstruction  would  not  put  an  end  to 
the  obligation.  Schlllzzi  v.  Deny,  4  BL  ft 
Bl.  873,  888. 

Hinder  synonyaiovs* 

See  "Hinder.** 

Knowledse  implied* 

Webster,  after  giving  two  definitions  of 
the  verb  "prevent" — first,  to  go  before;  to 
precede;  second,  to  be  beforehand  with;  to 
get  the  start  of;  to  anticipate — which  he 
says  are  obsolete,  defines  it  to  mean  to  In- 
tercept; to  stop;  to  hinder;  to  obstruct;  to 
impede.  The  use  of  the  word  In  an  allega- 
tion that  defendants  were  prevented  from 


protesting  against  the  prosecution  of  a  cer- 
tain work,  which  they  desired  to  do,  strongly 
Implies  that  the  defendants  had  knowledge 
of  the  facts  warranting  the  protest  Brady 
V.  Bartiett,  56  Cal.  350,  364. 

As  prohiliit. 

"Prevent,"  as  used  in  Acts  1878-79,  p. 
413,  conferring  power  on  the  municipal  au- 
thorities of  a  city  to  prevent  the  selling  of 
spirituous,  vlnous»  or  malt  liquors  within  the 
corporate  limits  whenever  they  may  deem  it 
expedient,  Is  synonymous  with  "prohibit" 
The  difference  between  "prevent"  and  "pro- 
hibit" Is  not  material.  If  there  Is  any  dif- 
feifence,  "prevent"  Is  the  stronger  word — 
conveying  the  Idea  of  prohibition,  and  the 
use  of  the  means  necessary  to  give  It  effect. 
In  re  Jones,  78  Ala.  419,  421. 


PREVIOUS. 

'Trevlous**  means  before  and  np  to. 
State  V.  Qunagy,  60  N.  W.  882,  884,  84  Iowa, 
177. 


VBEVIOITS  BUILBING. 

Act  March  2,  1869,  providing  that  any 
person  who  shall  furnish  to  a  "previous 
building"  any  machinery  or  fixtures,  altera- 
tions, and  additions  or  repairs,  which  are 
capable  of  being  removed  from  such  building 
without  material  Injury  thereto,  shall  have  a 
lien  thereon  superior  to  all  others*  applies 
only  to  the  actual  structure;  and  persons 
who  furnish  machinery  to  the  lessee  of  a 
fiour  mill,  to  enable  him  to  convert  it  into  a 
rolling  mill,  are  entitied  to  remove  machinery 
capable  of  removal  without  serious  Injury 
to  the  mill,  though  they  did  not  put  the  for- 
mer machinery  back  In  the  condition  it  was 
before  being  attached.  Slocum  v.  Oaldwell 
(Ky.)  13  S.  W.  1069,  1070. 

PREVIOITS  OHASTE  OHABACTEB* 

Qen.  St  1878»  c.  100,  |  6,  providing  tiiat 
any  man  who  seduces  and  has  Illicit  con- 
nection with  any  unmarried  female  of  pre- 
vious chaste  character  is  guilty  of  a  felony, 
means  chaste  character  Immediately  previ- 
ous to  the  act  Such  character  must  have 
continued  down  to  the  time  of  the  seduc- 
tion. It  Is  not  enough  that  her  character 
was  chaste  down  to  some  time  prior  to  that 
of  the  seduction.  State  v.  Gates,  6  N.  W. 
404,  405,  27  Minn.  62. 

An  Instruction  In  a  seduction  case  that. 
In  order  to  convict,  the  Jury  must  find  that 
complainant  was  a  woman  of  previous  chaste 
character.  Is  not  open  to  the  objection  that 
it  left  the  Jury  free  to  find  complainant  to  be 
of  chaste  character  if  at  any  previous  time 
she  had  been  chaste,  since  the  word  "pre- 
vious," as  used  In  the  instruction,  means 
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PREVIOUSLY 


before  and  up  to  the  time  of  the  seduction. 
State  y.  Gunagy,  50  N.  W.  Bep.  882,  884,  84 
Iowa,  177. 

In  the  statute  to  punish  for  seduction, 
the  term  "previous  chaste  character"  means 
that  the  female  never  had  sexual  intercourse 
before;  and,  to  establish  her  previous  chaste 
character,  it  is  not  necessary  for  the  state 
to  introduce  a  witness  who  would  swear  that 
she  never  had  had  sexual  intercourse  with 
any  person  before,  but  it  is  sufficient  to  show 
that  her  reputation  before  that  time  was 
that  of  a  chaste  girl.  Powell  y.  Stete  (Miss.) 
20  South.  4^  6. 

A  woman  who  has  been  previouBly  In 
the  habit  of  illicit  intercourse^  but  has  re- 
formed, and  become  chaste  from  principle^ 
and  who  is  so  at  the  time  of  the  act  char- 
ged, is  of  "previous  chaste  character,"  with- 
in the  meaning  of  Pub.  St  c.  06,  |  6,  punlah- 
ing  the  seduction  of  a  woman  of  previous 
chaste  character.  State  v.  Timmens,  4  Minn. 
325,  335  (OU.  241,  249). 

PREVIOUS  DEMAHB. 

'Trevious  demand"  means  a  demand 
made  on  a  substantially  different  occasion. 
Tyler  v.  Bland,  9  Mees.  &  W.  838^  840. 

FBEVIOUS  iHTOITlOW. 

An  Instruction  that  if  any  person  who, 
In  the  exercise  of  a  lawful  employment,  goes 
about  without  any  previous  intention  te  sell 
or  expose  for  sale  any  goods  prohibited,  yet 
nevertheless  does  sell  on  the  request  of 
purchasers,  such  act  Is  not  a  violation  of  the 
law  relating  to  hawkers  and  peddlers,  means 
an  intention  formed  before  he  sete  out  on 
his  Journey.  (Commonwealth  ▼•  Ober,  66 
Mass.  (12  Cush.)  498,  496. 

PREVIOUS  NOTICE. 

"Previous  notice^"  as  used  tn  Rev.  St  | 
2824,  providing  that  a  stetute  should  not  be 
construed  in  any  manner  to  affect  or  impair 
the  title  of  a  purchaser  for  a  valuable  con- 
sideration unless  it  shall  appear  that  such 
purchaser  had  previous  notice  of  the  fraud- 
ulent intent  of  his  immediate  grantor,  or  of 
the  fraud  rendering  void  the  title  of  such 
grantor,  is  equivalent  to  "actual  notice,"  as 
used  in  section  2243,  providing  that  when  a 
deed  purports  to  be  an  absolute  conveyance 
in  terms,  but  is  made  or  Intended  to  be  made 
defeasible  by  force  of  a  deed  of  defeasance 
or  other  instrument  for  that  purpose,  the 
original  conveyance  shall  not  be  thereby  de- 
feated or  affected,  as  against  any  person 
other  than  the  maker  of  the  defeasance,  or 
bis  heirs  or  devisees,  or  persons  having  ac- 
tual notice  thereof,  unless  the  Instrument  of 
defeasance  shall  have  been  recorded  in  the 
office  of  the  register  of  deeds  of  the  county 


where  the  lands  lie.  Notice  is  actual  when 
the  subsequent  purchaser  has  actual  knowl- 
edge of  such  facte  as  would  put  a  prudent 
man  on  inquiry,  which,  if  prosecuted  with 
ordinary  diligence,  would  lead  to  actual  no- 
I  tice  of  the  right  or  title  in  conflict  with  that 
I  which  he  is  about  to  purchase.  Where  the 
sutMBequent  purchaser  has  knowledge  of 
such  facts,  it  becomes  his  duty  to  make  in- 
quiry, and  he  is  guilty  of  bad  faith  if  he  neg- 
lecto  to  do  so,  and  consequently  he  will  be 
charged  with  the  actual  notice  he  would 
have  received  if  he  had  made  the  Inquiry. 
Hooser  v.  Hunt,  26  N.  W.  442,  445,  66  Wis. 
7L 


PREVIOirS  SinPPOBT. 

The  words  "previous  support**  A>  used  in 
Rev.  St  c.  24,  I  28,  providing  that  an  estop- 
I  pel  to  deny  that  a  pauper  had  a  settlement 
I  in  a  certain  town  shall  operate  on  an  action 
brought  to  recover  for  expenses  Incurred  for 
his  previous  support  ete.,  does  not  mean  the 
support  furnished  before  a  removal,  but  sup- 
port furnished  prior  to  the  commencement 
of  the  suit  Oity  of  Bangor  v.  Madawaska* 
72  M&  203,  205. 


PREVIOUS  TEAB» 

Under  a  stetutory  limitetion  on  the  pow* 
er  of  the  county  board  to  contract  for  bridge 
building  to  cost  a  sum  not  greater  than  the 
amount  of  money  on  hand  in  the  county 
bridge  fund,  derived  from  a  levy  of  previous 
years  and  two-thirds  of  the  levy  of  the  cur- 
rent year,  it  is  held  that  the  terms  ''previous 
year"  and  "current  year"  do  not  refer  to  the 
previous  calendar  year  or  current  calendar 
year,  but  refer  to  the  year  from  one  levy  to 
another.  Clark  v.  Lancaster  Oounty  (Neb.) 
96  N.  W.  593,  598. 

PREVIOUSLY. 

"Previously,"  as  used  In  Code  1878,  I 
2534,  providing  that  when  a  cause  of  action 
has  been  fully  barred  by  the  laws  of  any 
country  where  the  defendant  has  previously 
resided,  such  bar  shall  be  the  same  defense  as 
though  it  had  arisen  under  the  provisions  of 
the  act  iB  &o  adverb  of  time,  used  in  com- 
paring an  act  or  stete  named  to  another  act 
or  stete  subsequent  in  order  of  time,  for  the 
purpose  of  asserting  the  priority  of  the  first 
The  act  of  defendant  residing  in  another 
country,  must  have  been  prior  in  point  of 
time  in  comparison  with  some  other  act 
Lebrecht  v.  Wilcoxon,  40  Iowa,  93. 

A  rule  of  court  provided  that  plaintiff 
might  enter  Judgment  by  default  any  time 
after  the  return  day  and  10  days'  service  of 
the  writ  provided  he  had  filed  a  declaration, 
unless  the  defendant  should  have  previously 
filed  an  affidavit  of  defense.    Held,  that  the 
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word  *'preyiouBly"  might,  without  doing  yio- 
lence  to  the  language,  be  referred  to  the  en- 
try of  Judgment,  rather  than  the  time  when 
it  might  have  been  entered,  and  a  supple- 
mental affidavit  stating  a  sufficient  defense 
was  entitled  to  be  filed  at  any  time  after  the 
argument  of  the  rule  for  Judgment,  and  be- 
fore Judgment  had  been  entered.  Bloomer 
Y.  Reed,  22  Pa.  (10  Harris)  51,  68. 

FBEVI0178X.T  PATENTED. 

An  invention  for  which  a  foreign  patent 
was  granted  between  the  date  of  filing  the 
American  application  and  the  date  of  the 
issuance  of  the  American  patent  must  be 
held  to  liave  been  previously  patented,  with- 
in the  meaning  of  Rev.  St.  S  4887  [U.  S. 
Ck>mp.  St  1901,  p.  3382],  making  an  Amer- 
ican patent  for  an  invention  previously  pat- 
ented in  a  foreign  country  expire  at  the  same 
time  with  the  foreign  patent  Bate  Refrig- 
erating Go.  V.  Sulzberger,  15  Sup.  Ot  508, 
509,  157  U.  8.  1,  89  L.  Ed.  601. 

PREVIOir8X.T  UNCHASTE. 

Under  Gr.  Gode,  c.  4,  |  12,  declaring  the 
carnal  knowledge  'of  a  female  child  under 
the  age  of  18,  with  her  consent  to  be  rape, 
unless  she  was  over  15  years  of  age  and  pre- 
viously unchaste,  the  term  "unchaste"  does 
not  require  that  she  be  a  woman  of  notor- 
iously lewd  and  lascivious  habits,  or  that  she 
must  be  a  prostitute.  A  woman  not  previ- 
ously unchaste,  within  the  meaning  of  the 
statute,  is  one  who  has  never  had  unlawful 
sexual  intercourse  with  a  male  prior  to  the 
act  of  intercourse  for  which  the  prisoner 
stands  indicted.  The  object  of  the  statute 
was  to  protect  the  virtuous  maidens  of  the 
commonwealth — in  other  words,  to  protect 
those  girls  who  were  undefiled  virgins — ^and  a 
female  under  18  years  of  age,  and  over  15 
years  of  age,  who  has  been  guUty  of  unlawful 
sexual  intercourse  with  a  male,  is  not  within 
the  act  Bailey  v.  State,  78  N.  W.  284,  285, 
57  Neb.  706»  78  Am.  St  Rep.  540. 

PRICE. 

See  "Gontract  Price  or  Value**;  ••Cost 
Price";  -Current  Price";  "Factory 
Price";  ^'Ooing  Prices";  "Inadequate 
Price" ;  "Invoice  Price" ;  "Long  Price" ; 
"Market  Price";  "Reasonable  Price"; 
"Selling  Price";  "Shipping  Pric^'; 
"Wholesale  Price.'' 

The  price  is  the  value  which  a  seller 
places  upon  his  goods  for  sale.  It  is  not  a 
fixed  and  unchangeable  thing.  It  may  be 
one  thing  to-day,  and  another  to-morrow,  and 
one  valuation  to  one  customer,  and  a  differ- 
ent one  to  another,  on  the  same  day  or  hour. 
Whatever  a  seller  asks  any  one  to  give  is 
the  price,  until  he  changes  it  for  another. 
6  Wns.  ft  P.— 48 


I  The  price  asked  is  the  existing  fact  until  It 
is  changed.  When  the  price  asked  is  chan- 
ged to  another  price,  the  former  price  is  no 
longer  an  existing  fact  The  existing  fact 
is  not  what  a  party  may  be  willing  to  take 
in  case  he  cannot  do  better,  but  what  he 
then  proposed  to  take.  Scott  r.  People  (N. 
T.)  62  Barb.  62,  72. 

As  Buirket  priee. 

The  price  of  an  article  which  has  its 
value  in  the  market  rises  or  falls  according- 
ly as  the  relation  between  supply  and  de- 
mand changes.  Washington  Ice  Go.  v.  Web- 
ster, 68  Me.  449,  463. 

"Price"  is  defined  as  the  sum  or  amount 
of  money,  or  its  equivalent,  which  a  seller 
asks  or  obtains  for  goods  in  market — ^the 
exchangeable  value  of  a  commodity — and 
hence,  as  used  in  a  contract  providing  for 
the  sale  of  articles  at  a  fixed  price,  and  that 
if  the  price  falls  below  such  fixed  price,  a 
rebate  will  be  given,  the  word  "price"  means 
market  price.  Wing  v.  Wadhams  Oil  ft 
Grease  Co.,  74  N.  W.  819,  820,  99  Wis.  248. 

Rev.  St  I  3315,  as  amended  by  Laws 
1885,  c.  812,  after  giving  a  lien  to  any  sub- 
contractor, provided  that  (1)  a  subcontractor's 
claim  shall  not  constitute  a  lien,  except  to 
the  extent  of  the  owner's  indebtedness  ai 
the  time  of  notice,  or  thereafter,  to  the  prin- 
cipal contractor;  (2)  in  no  case  shall,  the 
owner  be  compelled  to  pay  a  greater  sum 
"than  the  price  or  sum  stipulated  in  the 
original  contract"  Laws  1887,  c.  535,  re- 
tains all  the  essential  provisions  of  section 
3315,  above,  except  the  first  restriction.  Held, 
that  the  term  "the  price  or  sum  stipulated 
in  the  original  contract"  as  used  in  the  act 
of  1887,  does  not  mean  the  price  stipulated 
for  a  full  performance  of  the  contract  by  the 
principal  contractor,  unless  he  fully  per- 
formed the  same,  and,  in  case  of  partial  non- 
performance, it  means  the  proportionate  con- 
tract price  for  the  part  performed,  and  re- 
stricts the  subcontractor's  lien  to  the  unpaid 
balance  of  that  sum.  Wright  v.  Pohls,  63 
N.  W.  848,  849,  83  Wis.  560. 

As  price  in  money  or  equivalent* 

The  word  "price"  generally  means  the 
sum  of  money  which  an  article  is  sold  for, 
but  this  is  so  simply  because  property  is 
generally  sold  for  money,  not  because  the 
word  has  necessarily  such  a  restricted  mean- 
ing. Among  writers  on  political  economy, 
who  use  terms  with  philosophical  accuracy, 
the  word  "price"  is  not  always  or  even  gen- 
erally used  as  denoting  the  money  equivalent 
of  property  sold.  They  generally  treat  and 
regard  "price"  as  the  equivalent  of  "compen- 
sation," in  whatever  form  received,  for  prop- 
erty sold.  The  Latin  word  from  which  price 
is  derived  sometimes  means  "reward,"  "val- 
ue," "estimation,"  "equivalent";    and  Web- 
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ster  shows  that  "^ilce^*  Is  sometimes  used 
in  the  same  sense.  Hudson  Iron  Oo.  ▼.  Al- 
ger, 64  N.  Y.  178,  177;  London  &  Yortohlre 
Bank  y.  Belton,  15  Q.  B.  Dir.  467,  400; 
Schrandt  t.  Lonng,  86  N.  W.  1066^  106A,  82 
Neb.  25i. 

Where  one  recelTes  a  flock  of  tfieep  for 
care  and  pasturage  under  an  agreement  that 
be  is  to  receive  a  share  of  the  wool  and  of 
the  increase  as  his  compensation,  such  com- 
pensation constitutes  a  price^  within  the 
meaning  of  Oomp.  8t  c  i,  art  1|  I  28.  cre- 
ating an  agister's  lien  for  the  contract  price. 
In  this  connection  the  court  says  that  the 
word  "price,**  in  ordinary  parlance,  undoubt- 
edly refers  to  money,  and  that  as  the  rea- 
son of  the  law  extends  to  all  contracts  of 
agistment,  whether  for  money  or  some  other 
valuable  consideration,  the  word  '^rice^' 
should  be  construed  to  include  agreements 
such  as  that  mentioned.  Schrandt  v.  Young, 
82  Neb.  264,  268,  88  N.  W.  1086. 

"Price,"  as  used  in  a  letter  of  attorney, 
authorizing  him  to  sell  hind  f6r  such  sum  or 
price  and  on  such  terms  as  to  him  should 
seem  meet,  does  not  authorise  the  acceptance 
of  some  other  form  of  payment  than  money. 
There  Is  no  distinction  between  the  words 
'Drice'*  and  "sum."  Paul  v.  Grimm,  80  Ati. 
721,  722,  166  Pa.  138,  44  Am.  St  Rep.  648. 

The  term  *'price,'*  as  implied  in  the 
common  definition  of  a  sale  as  a  transfer  of 
the  absolute  titie  to  property  for  a  certain 
agreed  price,  does  not  necessarily  refer  to 
a  sum  of  money  only,  but  is  equivalent  to 
"compensation."  Borland  v.  Nevada  Bank 
of  San  Francisco,  83  Pac  787,  738,  89  GaL 
88,  87  Am.  St  Rep.  82. 

"Price"  does  not  simply  mean  value  or 
cost,  but  it  means  the  sum  of  money  for 
which  a  thing  is  bought  or  sold,  or  offered 
for  sale.  An  allegation  that  "defendant  re- 
fused to  account  for,  pay,  and  remit  the 
price  of  the  same"  may  be  construed  to 
mean  that  he  refused  to  account  for,  pay,  and 
remit  the  sum  for  which  he  sold  the  same. 
Guy  V.  McDaniel,  29  S.  E.  196,  197,  61  &  C. 
436. 

The  word  "price**  signifies  the  sum  stip- 
ulated as  the  equivalent  of  the  thing  sold, 
and  also  every  incident  taken  into  considera- 
tion for  the  fixing  of  the  price  put  to  the 
debit  of  the  vendee,  and  agreed  to  by  him; 
and  it  has  such  meaning  in  Code  1825,  art 
3126,  providing  that  the  payment  of  so  much 
of  the  price  of  sale  as  remains  unpaid 
shall  be  secured  by  the  vendor's  privilege. 
De  L'Isle  v.  Succession  of  Moss,  84  La.  Ann. 
164,  167. 

Price  is  the  sum  in  money  or  other  equiv- 
alent set  upon  an  article  by  a  seller,  which 
he  demands  for  it  In  the  sale  of  chattels, 
the  general  rule  is  that  the  measure  of  dam- 


ages tar  nondelivery  is  the  dilTerenct  be- 
tween the  contract  price  and  the  market 
price  at  the  time  and  place  of  delivery. 
When  the  market  price  is  unnaturally  Inflat- 
ed by  unlawful  means,  it  is  not  the  true 
means  of  ascertaining  the  measure  of  dam- 
ages in  such  a  case.  Kountz  v.  Kirkpatrick, 
72  Pa.  (22  P.  F.  Smith)  876^  886, 18  Am.  Bep. 
687. 

As  pureluMM  pHee. 

Purchase  mon^  is  money  paid  for  land, 
or  the  debt  created  by  the  purchase.  Austin 
V.  Underwood,  37  IlL  439,  87  Am.  Dec  264. 
The  term  "price  of  real  property,"  as  used 
in  Bev.  St  I  3336,  providing  that  a  mort- 
gage given  for  the  price  of  real  property  at 
the  time  of  the  conveyance  has  priority  over 
all  other  liens  created  against  the  purchaser, 
subject  to  the  operation  of  the  recording 
hiws,  is  the  money  paid  for  real  property,  or 
the  debt  created  by  the  purchase  thereof. 
Kneen  v.  Halin,  69  Paa  H  16»  •  Idahoi  821. 

As  ¥•!«•• 

See,  alsob  "Value.** 

"Price,"  as  used  in  an  indictment  diar- 
ging  the  larceny  of  a  horse  of  a  certain  price, 
is  equivalent  to  the  word  "value.**  All  the 
lexicographers,  both  law  and  general,  in 
certain  instances,  give  the  words  "value** 
and  "priced  as  convertible  and  synonymoua 
In  the  sense  used  in  the  indictment,  the 
words,  if  not  synonymous,  are  certainly  the 
equivalent  of  each  other.  State  ▼•  Sparks, 
8  S.  B.  40,  42,  80  W.  Va.  lOL 

Ordinarily,  when  an  article  of  sale  is  in 
the  market,  and  has  a  market  value,  there  Is 
no  difference  between  its  value  and  the 
market  price,  and  the  law  adopts  the  latter 
as  the  proper  evidence  of  the  value.  "Val- 
ue" and  "price**  are  therefore  not  synony- 
mous, or  the  necessary  equivalents  of  each 
other,  though  commonly  "market  value*'  and 
"market  price**  are  legal  equivalents.  Theiss 
V.  Weiss,  81  AtL  68,  66, 166  Pa.  9,  46  Am.  SiL 
R^.  638  (citing  Kountz  v  Kirkpatrick,  72 
Pa.  [22  P.  F.  Smith]  876, 18  Am.  Bep.  687). 

PBIOE  OURBEHT. 

Price  current  is  a  statement  or  Hat  of 
current  prices,  which  are  the  market  value 
of  the  merchandise  stated  in  the  list  Three 
Thousand  One  Hundred  and  Nine  Cases  of 
Champagne  (U.  S.)  23  Fed.  Cas.  1168, 1171. 

PBI0E8  F.  O.  B. 

In  a  contract  providing  for  "prices  f.  o. 
b.**  a  certain  place,  the  term  "prices  t  o. 
b.'*  will  not  be  held  to  mean  delivery  f.  a  b. 
at  such  place,  so  as  to  prevent  the  title  pass- 
ing until  such  delivery.  Neimeyer  Lumber 
Co.  V.  Burlington  &  M.  B.  B.  Co.,  74  N.  W. 
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070,  671,  64  Neb.  321,  40  L.  R.  A.  584.  This 
rule  was  held  not  to  be  inflexible  In  all  slm- 
Uar  cases.  Globe  Oil  Ck>.  y.  Powell^  76  N. 
W.  1061,  1082,  06  Neb.  468^ 

PRIMA  FACIL 

''Prima  fade,**  in  criminal  cases,  means 
proof  beyond  all  reasonable  doubt  Oopp  ▼. 
Henn&er»  06  N.H.  179^  206»  20  Am.  Rep. 

104. 

PBIMA  FAOZE  0A8E. 

A  prima  fade  case  Is  tbat  state  of  fiicts 
which  entitles  the  partj  to  have  the  case  go 
to  the  Jury.  In  Commonwealth  ▼.  Umball^ 
41  Mass.  (24  Pick.)  860,  866,  86  Am.  Dea 
326»  it  is  said:  ''Making  it  a  prima  fade  case 
does  not  necessarily  -  or  nsnally  change  the 
burden  of  proof.  A  prima  fade  case  is  that 
amount  of  evidence  which  would  be  suflldent 
to  counterbalance  the  general  presumption  of 
innocence,  and  warrant  a  conriction  if  not 
then  encountered  and  controlled  by  evidence 
tending  to  contradict  it  and  render  it  improb- 
able^ or  to  prove  other  facts  inconsistent  with 
iV  State  V.  Hardeleln,  70  S.  W.  180,  181, 
169  Mo.  679. 

A  prima  fade  case  is  a  case  made  out 
by  proper  and  suffldent  testimony.  Gen.  St 
1878,  c.  78,  I  104,  providing  that  a  conviction 
cannot  be  had  on  the  testimony  of  an^  ac^ 
complice  unless  he  is  corroborated  by  such 
other  evidence  as  tends  to  convict  the  defend- 
ant of  his  oflTense,  or  the  circumstances  there- 
of, does  not  require  a  case  to  be  made  out 
against  an  accused  suffldent  for  his  convic- 
tion before  the  testimony  of  an  accomplice 
can  be  considered,  for  that  would  make  it 
available  only  when  its  necessity  did  not 
exist.  Neither  do  the  terms  used  require 
such  an  interpretation.  State  v.  Lawlor,  28 
Minn.  216,  228,  9  N.  W.  608,  702. 

PBIMA  FAOIE  EVIDENOE. 

Prima  fade  evidence  of  a  fact,  says  Mr. 
Justice  Story,  is  such  evidence  as,  in  the 
judgment  of  the  law,  is  suffldent  to  estab- 
lish the  fact  and,  if  not  rebutted,  remains 
suffldent  for  that  purpose.  Crane  v.  Morris, 
81  U.  S.  (6  Pet)  598,  611,  8  L.  Bd.  614  (dted 
in  Lilenthars  Tobacco  v.  United  States,  97 
U.  S.  268,  24  L.  Bd.  901);  State  v.  Roten,  86 
N.  O.  701.  703;  United  States  v.  Wiggins,  89 
U.  S.  (14  Pet)  884,  847,  10  L.  Bd.  481;  Blough 
V.  Parry,  48  N.  B.  560,  564, 144  Ind.  463;  Smith 
V.  Burma,  106  Mo.  94,  100,  16  S.  W.  881,  13 
L.  R.  A.  69,  27  Am.  St  Rep.  829.  The  Jury 
aro  bound  to  consider  it  in  that  light  on- 
less  they  aro  invested  with  authority  to  dis- 
regard the  rules  of  evidence  by  which  the 
liberty  and  estate  of  every  dtlzen  are  guard- 
ed and  supported.  No  judge  would  hesitate 
to  set  aside  their  verdict  and  grant  a  new 
trial,  if,  under  such  circumstances,  without 


any  robutting  evidence,  they  disregard  it 
It  would  be  error  on  their  part  which  would 
require  the  remedial  interposition  of  the 
court  In  a  legal  sense,  then,  such  prima  fa- 
de evidence,  in  the  absence  of  all  controlling 
evidence  or  discrediting  drcumi^tances,  be- 
comes condusive  of  the  fact;  that  is,  it  should 
operate  upon  the  minds  of  the  Jury  as  ded- 
sive,  to  found  their  verdict  as  to  the  fact 
Such  are  understood  to  be  the  clear  prlnd- 
ples  of  law  on  this  subject  Kelly  v.  Jackson, 
81  U.  &  (6  Pet)  622,  681,  8  L.  Bd.  628. 

"Prima  fade  evidence^  is  defined  by 
Starkie  (1  Starkie,  Bv.  479)  as  "that  which, 
being  inconsistent  with  the  falsity  of  the  hy- 
pothesis, nevertheless  raises  such  a  degree 
of  probability  in  its  favor  that  it  must  pre- 
vail if  it  be  credited  by  the  Jury,  unless  re- 
butted, or  the  contrary  proved."  Smith  v. 
Qardner,  66  N.  W.  246,  86  Neb.  741;  People 
V,  Thacher  (N.  Y.)  1  Thomp.  ft  O.  168,  167. 

Prima  fade  evidence  is  an  inference  or 
presumption  of  law,  afflrmative  or  negative 
of  a  fact  in  the  absence  of  proof,  or  until 
proof  can  be  obtained  or  produced  to  over- 
come the  Inference.  People  ▼.  Thacher  (N. 
Y.)  1  Thomp.  ft  O.  158, 167. 

Prima  fade  evidence  is  evidence  whidi, 
standing  alone  and  unexplained,  would  main- 
tain the  proposition  and  warrant  the  conclu- 
sion to  support  which  it  is  introduced.  State 
V  Lawlor,  28  Minn.  216,  228,  9  N.  W.  696, 
702  (dting  Bmmons  v.  Wetftfleld  Bank,  97 


"Prima  fade  evidence  of  a  fact  is  such 
as  establishes  the  fact  and,  unless  rebutted 
or  explained  by  the  evidence,  becomes  con- 
clusive, and  is  to  be  considered  as  if  fully 
proved."  State  v.  Burlingame,  48  S.  W.  72, 
78,  146  Mo.  207. 

Prima  fade  evidence  is  an  inference  or 
presumption  of  law,  afflrmative  or  negative 
of  a  fact  in  the  absence  of  proof,  or  until 
proof  can  be  obtained  or  produced  to  over- 
come the  inference.  People  v.  Thacher  (N. 
Y.)  7  Lans.  274,  286. 

Prima  fade  evidence  is  that  which  suf- 
fices for  the  proof  of  a  particular  fact  until 
contradicted  and  overcome  by  other  evidence. 
For  example,  the  certificate  of  a  recording 
officer  is  prima  fade  evidence  of  a  record, 
but  it  may  afterward  be  rejected  upon  proof 
that  there  is  no  such  record.  Code  Civ. 
Proc.  Cal.  1908,  I  1833. 

Prima  facie  evidence  is  that  which  suf- 
fices for  the  proof  of  a  particular  fact  until 
contradicted  and  overcome  by  other  evi- 
dence. Code  Civ.  Proc.  I  1833;  Moore  v. 
Hopkins,  23  Pac.  318,  319,  83  Cal.  270, 17  Am. 
St  Rep.  248;  Swamp  Land  Dist  No.  807  v. 
Gwynn,  12  Pac.  462,  464,  70  Cal.  666. 

Prima  fiide  evidence  is  a  case  made  out 
until  the  contrary  Is  proven,  and,  in  the  case 
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even  of  an  Informal  writing,  must  be  clearlj 
met  and  explained  and  overturned  by  ex- 
planatory proof  to  the  satisfaction  of  the 
court  or  the  Jury»  as  the  one  or  the  other 
may  be  called  upon  to  decide  the  question^ 
and  is  improperly  defined  to  the  Jury  as  "a 
strong  fact*'  Weisinger  v.  Bank  of  Galla- 
tin, 78  Tenn.  (10  Lea)  830,  837. 

Whenever  evidence  is  offered  to  the  jury 
which  is  in  its  nature  prima  fade  or  pre- 
sumptive proof,  its  character  as  such  ought 
not  to  be  disregarded,  and  no  court  has  a 
right  to  direct  a  Jury  to  disregard  it,  or  to 
view  it  under  any  different  aspect  from  that 
in  which  it  Is  actually  presented*  Lilien- 
thal'B  Tobacco  y.  United  States*  97  U.  a  237, 

8  L.  Bd.  514. 


The  use  of  the  term  *^rima  facie,**  as 
applied  to  evidence,  does  not  shift  the  bur- 
den of  proof.  Bowman  v.  State,  41  S.  W. 
635,  38  Tex.  Gr.  R.  14.  Gontra,  see  State  r. 
Roten,  86  N.  O.  701,  703. 

A  provision  of  Act  1887,  e.  140,  amenda- 
tory of  the  liquor  law,  declaring  that  pay- 
ment of  the  United  States  special  tax  as  a 
liquor  seller  shall  be  held  to  be  '*prima  facie 
evidence"  that  the  one  paying  the  tax  is  a 
common  seller  of  intoxicating  liquors,  does 
not  mean  that  it  is  the  duty  of  the  Jury, 
where  such  payment  appears,  to  find  the  de- 
fendant guilty,  whether  they  believe  him  to 
be  80  or  not  The  phrase  "prima  fade  evi- 
dence," as  so  used,  has  the  same  meaning  as 
"presumptive  evidence,"  used  in  similar  stat- 
utes in  relation  to  the  possession  of  the  car- 
casses of  moose  and  deer  during  the  closed 
season,  etc.,  and  merely  means  that  the  evi- 
dence is  competent  and  sufiScient  to  Justify 
a  Jury  in  finding  a  defendant  guilty,  provid- 
ed it  does  in  fact  satisfy  them  of  his  guilt 
beyond  a  reasonable  doubt,  and  not  others 
wise.  State  v.  Intoxicating  Liquors,  12  AtL 
704,  795,  80  Me.  57. 

The  term  "prima  fade  evidence  of  titled 
means  "evidence  sufiEident  to  establish  title, 
unless  some  person  shows  a  perfect  title.** 
Bell  V.  Skillicom,  28  Pac.  768,  769,  6  N.  If. 
899  (dting  Barger  v.  Hobbs,  67  UL 


PRIMAGL 

''Primage"  denotes  a  small  payment  to 
the  master  of  a  ship  for  his  care  and  trouble, 
which  he  is  to  receive  to  his  own  use  unless 
he  has  otherwise  agreed  with  his  owners. 
Peters  v.  Speights,  4  Md.  Gh.  876^  881  (dting 
Abb.  Shipp.  492). 

"Primage"  means  a  compensation  to  the 
master  of  a  vessel  for  liis  particular  care  of 
the  goods,  and  is  not  to  be  redbvered  by  the 
owners  of  a  vessel  unless  th^  show  that 
they  have  paid  it  to  him.  Blake  v.  Morgan 
(La.)  8  Mart  (O.  S.)  876,  381. 


Primage  is  not  a  gratuity  to  the  master 
of  a  ship,  unless  especially  stipulated,  but  it 
belongs  to  the  owners  or  freighters,  and  is 
nothing  but  an  increase  of  the  freight  rate. 
Garr  v.  Austin  ft  N.  W.  B.  Go.  (U.  &.)  14 
Fed.  419,  421. 

PRIMARY-PRIMARILY. 

Worcester  defines  the  word  '^rimary^ 
to  mean  "first  in  time;  original;  primitive; 
first"  Webster  defines  the  w<wd  "primary** 
to  mean  "first  in  order  of  time  or  develop- 
ment; original;  first  in  order;  preparatory 
to  something  higher.'*  State  t.  Hlrsch,  24 
N.  IS.  1062,  1068,  125  Ind.  207,  9  L.  B.  A.  170. 

An  agreement  by  which  a  certain  per^ 
son  upon  consideration  was  to  have  the  ex- 
clusive right  to  sell  a  certain  sewing  ma- 
chine at  a  discount  within  a  certain  radius 
of  a  certain  place,  and  was  to  devote  his  time 
and  abilities  "primarily"  to  the  forwarding 
of  the  company's  interest,  left  such  person 
free  to  engage  in  a  business  of  another  kind, 
but  he.  could  not  fairly  undertake  to  dispose 
of  sewing  machines  which  might  obviously 
interfere  with  the  sale  of  the  other  machines. 
Appeal  of  Swing  (Pa.)  4  Ati.  832,  886* 

PBIMABILT  TiTABT.R 

The  person  "primarily**  liable  on  an  In- 
strument is  the  person  who,  by  the  terms  of 
the  instrument,  is  absolutely  required  to  pay 
the  same.  Bev.  Laws  Mass.  1902,  p.  653,  e. 
73,  I  208;  Gode  Supp.  Va.  1898,  I  2841a;  B. 
&  G.  Ck)mp.  Gr.  I  4692;  Bates'  Ann.  8t  Ohio 
1904, 1  8178a. 

PRTMAHY  BATTEBT. 

"Primary  battery,**  as  the  term  Is  used 
with  relation  to  electrical  apparatus,  meami 
"a  battery  which  Is  active  by  virtue  of  the 
materials  of  which  it  is  made."  Blectrical 
Accumulator  Ck>.  v.  Brush  Blectrie  Go.  (U. 
S.)  62  Fed.  180,  182,  2  G.  O.  A.  682. 

A  primary  battery  is  a  chemical  generator 
of  electricity,  which  is  active  only  by  virtue 
of  the  materials  of  which  it  is  composed.  A 
secondary  battery  and  a  primary  battery 
"differ  as  a  spring  differs  from  a  reservoir." 
In  a  secondary  battery  the  electrodes  are  of 
the  same  materials,  and  electro-motively  sim- 
ilar, and  the  plates  are  insoluble  tn  the  bat- 
tery fiuid.  In  a  primary  battery  the  elec- 
trodes are  of  different  materials  and  differ 
electro-motively,  and  the  positive  plate  is  dis- 
solved in  the  battery  fiuld.  Brush  Electric 
Go.  V.  Milford  &  Hopedale  St  By.  0>.  (U. 
S.)  58  Fed.  887,  888. 

PBIMABT  DEBTOR. 

"Primary  debtors"  are  tiiose  who  are 
first  liable  to  pay  a  debt;  and  include  an  un- 
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conditional  acceptor  of  a  bill  of  exchange  or 
the  maker  of  a  promissory  note.  Hmit  t. 
Johnson,  11  Sonth.  887,  389»  06  Ala.  130. 

PBIHARY  DISPOSAIi. 

The  Arizona  organic  law,  which  proyldes 
that  no  laws  shall  be  passed  interfering  with 
the  "primary  disposal"  of  the  soil,  means  the 
disposal  of  it  by  the  United  States  govern- 
ment when  it  parts  with  Its  title.  Oury  y. 
Goodwin  (Ariz.)  26  Pac.  376,  377. 

Act  Cong.  May  2,  1880,  establishing  ter- 
ritorial government  for  Oklahoma,  and  pro- 
viding that  no  law  shall  be  passed  interfer- 
ing with  the  "primary  disposal"  of  the  soil, 
means  the  disposal  by  officers  or  agents  of 
the  government  to  some  person,  who,  having 
the  qualification  to  acquire  such  lands,  and 
who  has  complied  with  the  terms  of  the  law 
therefor,  is  entitled  to  conveyance  thereof  by 
patent  or  deed,  without  any  reserved  author- 
ity In  the  government  or  its  officers  to  with- 
hold the  same.  Topeka  Commercial  Security 
Co.  V.  McPherson,  54  Pac  489,  481,  7  Okl. 
832. 

PBIMART  ELECTION. 

As  an  election,  see  "Election.** 

Rapalje  k.  Lawrence's  Law  Dictionary 
deflner,  a  primary  election  as  a  popular  elec- 
tion held  by  members  of  a  particular  political 
party  for  the  purpose  of  choosing  delegates 
to  a  convention  empowered  to  nominate  can- 
didates for  that  party,  to  be  voted  for  at  an 
approaching  election.  "Under  our  form  of 
go/emment,  we  have  a  well-defined  system 
of  choosing  or  electing  officers,  regulated  by 
law.  There  exists  equally  as  well-defined  an 
unbroken  custom  on  the  part  of  the  various 
political  parties  to  choose  or  elect  candi- 
dates by  such  parties  for  the  various  offices 
prior  to  the  holding  of  the  election  at  which 
they  shall  be  voted  for,  and  the  choice  made 
by  all  the  electors  of  the  persons  to  fill  the 
various  offices.  There  Is  chosen  first  a  can- 
didate by  the  members  of  each  political  party 
for  each  particular  office  to  be  filled,  to  be 
voted  for  at  the  final  election.  The  respec- 
tive parties  first  make  choice  of  candidates 
between  the  various  candidates,  and,  second- 
ly, all  the  electors  make  choice  between  the 
various  candidates,  and  the  word  ^primary 
election'  well  expresses  the  choice  made  by 
the  respective  political  parties."  State  v. 
Hlrsch,  24  N.  B.  1062,  1063,  125  Ind.  207,  9 
L.  R.  A.  170. 

A  primary  election  is  purely  a  creation 
of  political  parties  and  associations.  These 
paities  and  associations  may  hold  such  elec- 
tions, or  may  not.  It  is  not  obligatory  upon 
them,  and,  if  they  do  hold  such  elections,  they 
may  bold  them  at  such  hours,  places,  and  on 
such  terms  and  conditions  as  to  them  may 


seem  fit.    People  v.  Cavanaugh,  44  Pac  1057, 
1058,  112  Cal.  676. 

A  "primary"  is  not  an  election  in  the 
sense  of  the  common  law.  It  was  not  known 
at  common  law,  but  it  is  an  outgrowth  of 
modern  convenience  and  necessity.  It  is 
merely  a  selection  of  persons  to  be  balloted 
for  at  such  election,  so  that  a  fraud  com- 
mitted at  a  primary  election  will  not  come 
within  the  common-law  offense  of  fraud  at 
an  election.  Woodruff  v.  State,  52  Atl.  284, 
286,  68  N.  J.  Law,  88. 

A  "primary  election"  is  defined  in  St.  c. 
41,  art  12,  %  1550,  as  an  election  held  within 
the  state,  county,  city,  district,  or  subdivi- 
sion thereof  by  the  members  of  any  political 
party,  or  the  voters  of  some  political  faith, 
for  the  purpose  of  nominating  candidates  for 
office.  Young  v.  Beckham  (Ky.)  72  S.  W. 
1082. 

A  **prlmary  election,"  within  the  mean- 
ing of  the  chapter  relating  to  elections,  is  an 
election  held  by  voters  who  are  members  of 
any  political  party,  for  the  purpose  of  nom- 
inating a  candidate  or  candidates  for  public 
office,  which,  at  the  last  general  election  be- 
fore the  convention,  polled  at  least  3  per 
cent,  of  the  entire  vote  of  the  state,  or  any 
divisloi.  or  subdivision  thereof,  for  which  the 
nominations  are  made  Code  W.  Va.  1888, 
p.  70,  c.  3,  \  18. 

The  words  "primary  election,"  as  used 
in  the  act  to  protect  primary  elections  and 
conventions  of  political  parties  and  punish 
offenses  committed  thereat,  shall  be  con- 
strued 80  as  to  embrace  all  elections,  held  by 
any  political  party,  convention,  election,  or 
association  or  delegation  therefrom,  for  the 
purpose  of  choosing  a  candidate  for  office,  or 
the  election  of  delegates  to  other  conventions, 
or  for  the  purpose  of  any  political  party,  or- 
ganization, or  association,  Cobbey's  Ann.  St. 
Neb.  1803,  I  5720. 

A  primary  election  is  an  election  held 
within  the  state,  county,  district,  or  subdivi- 
sion thereof,  as  the  case  may  be,  by  the 
members  of  any  political  party,  or  by  the 
voters  of  some  political  faith,  for  the  pur- 
pose of  nomlni^ting  candidates  for  office; 
provided  that  the  said  party  shall  have  cast 
at  least  3  per  cent  of  the  entire  vote  cast 
within  the  state,  county,  district  or  subdi- 
vision thereof.    Rev.  St.  Mo.  1888,  §  7082. 

"Primary  election"  shall  be  construed  to 
mean  election  by  ballot  for  the  nomination 
of  candidates  for  office,  as  opposed  to  nom- 
ination by  convention,  to  run  at  subsequent 
elections  to  be  held  under  the  laws  of  the 
state  for  state,  county,  or  municipal  officers. 
Pen.  Code  Ga.  1885,  I  448. 

A  "primary  election,"  within  the  mean- 
ing of  the  election  act  is  an  election  held 
within  the  state,  county,  district,  or  subdl- 
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vision  thereof,  as  the  case  may  be,  by  the 
members  of  any  political  party,  or  by  the 
voters  of  some  political  faith,  for  the  pur- 
pose of  nominating  candidates  for  office,  or 
for  electing  delegates  to  party  conventions. 
Cobbey's  Ann.  St  Neb.  1903,  I  6800. 

B)very  election  required  by  the  rules  of 
a  political  party  for  the  purpose  of  ascertain- 
ing the  will  of  the  electors  on  the  purpose 
of  a  nomination  is  a  "primary  election/' 
within  the  meaning  of  Act  June  29,  1881.  P. 
L.  128.  Commonwealth  v.  Young,  16  Pa. 
Super.  Ct  317,  322. 

A  ''primary  election,"  within  the  mean- 
ing of  the  article  relating  thereto,  and  as 
used  In  the  chapter  relating  to  elections  gen- 
erally, is  an  election  held  within  the  state, 
county,  city,  district,  or  subdivision  there- 
of, as  the  case  may  be,  by  the  members  of 
any  political  party,  or  by  the  voters  of  some 
political  faith,  for  the  puri>ose  of  nominat- 
ing candidates  for  ofiice.  Ky.  8t  1908,  | 
1550. 

pbucabt  evidence. 

Primary  evidence  is  that  which  suffices 
for  the  proof  of  a  particular  fact  until  con- 
tradicted or  overcome  by  other  evidence.  1 
Hiirs  Code,  I  674.  A  decree  approving  a 
tinal  account  is  not  conclusive,  but  prima 
facie  evidence  only,  of  the  correctness  of  the 
account  as  thereby  settled  and  allowed,  un- 
der 1  Hiirs  Code,  S  1174.  Cross  v.  Baskett, 
21  Pac.  47,  49,  17  Or.  84.  See,  also,  Ann. 
Codes  &  St  Or.  1901,  |  686. 

Primary  evidence  is  that  kind  of  evi- 
dence which,  under  every  possible  circum- 
stance, affords  the  greatest  certainty  of  the 
fact  In  question.  Thus  a  written  instrument 
is  itself  the  best  possible  evidence  of  its  ex- 
istence and  contents.  Code  Olv.  Proc.  CaL 
1903,  1 1829. 

Primary  evidence  Is  such  as  in  Itself 
does  not  Indicate  the  existence  of  other  and 
better  proof.    CIt.  Code  Qa.  1895,  I  5164. 

PBUCABT  ICEETnrO. 

A  convention  or  ''primary  meeting"  Ig 
defined  In  the  Australian  Ballot  Law,  In  ref- 
erence to  nominations  which  may  be  made  at 
conventions  or  primary  meetings,  as  an  or- 
ganized assemblage  of  electors  or  delegates 
representing  a  political  party  or  principle. 
Price  V.  Lush,  24  Pac.  749,  10  Mont  61,  9 
L.  B.  A.  467;  State  v.  Tooker,  46  Pac.  630, 
531,  18  Mont  540,  84  L.  B.  A.  315. 

A  conrentlon  or  "primary  meeting,** 
within  the  meaning  of  the  election  laws,  is 
an  organized  assemblage  of  electors  or  dele- 
gates representing  a  political  party.  Ber. 
St  Wyo.  1899,  |  219. 


PBUCABT  OBUOATION. 

The  words  "primary  and  direct,**  con- 
trasted with  "secondary,"  when  spoken  of 
an  obligation,  refer  to  the  remedy  provided 
by  law  for  enforcing  the  obligation,  rather 
than  to  the  character  and  limits  of  the  ob- 
ligation itself;  and  hence,  where  the  law 
gave  the  creditors  of  a  corporation  the  right 
to  sue  a  stockholder  simultaneously  with  the 
corporation,  the  remedy  was  direct,  and 
hence  the  obligation  was  primary.  Kllton 
v.  Providence  Tool  Co.*  48  AtL  1039,  1040, 
22  R.  L  605. 

PRIML 

The  use  of  the  word  '"prime,**  In  the  ad- 
vertised notice  of  sale  of  a  prime  negro 
slave,  is  to  be  considered  merely  In  the  light 
of  a  notice  to  persons  wishing  to  purcliase 
slaves.  In  order  to  attract  bidders,  and  not  as 
Intending  to  hold  out  the  terms  and  condi- 
tion of  the  proposed  sale.  It  cannot  be  con- 
sidered to  amount  to  the  warranty  of  every 
slave  to  be  sold  on  the  date  and  at  the  place 
mentioned.  Llmehouse  y.  Qray  (S.  G.)  8 
Brev.  231-238. 

"Prime  quality  winter  oil"  Is  good  and 
superior  to  other  oil  in  the  market  Hast- 
ings T.  Levering,  19  Mass.  (2  Pick.)  214,  222, 
18  Am.  Dec.  420. 

PBIME  BABIiET. 

The  meaning  of  the  term  ""prime  barl^,*' 
in  a  contract  for  the  sale  of  prime  barley, 
may  be  explained  by  the  evidence  of  com- 
mission merchants  dealing  in  such  grain,  as 
they  are  presumed  to  know  the  meaning  of 
the  words,  as  well  as  to  know  the  distlnctloa 
of  that  kind  of  grain  used  by  those  employ- 
ed In  buying  and  selling.  Whltmore  T. 
Coates,  14  Mo.  9,  10,  16. 

PBIME  COST. 

"Prime  cost,"  as  used  in  1  St  677,  c  22, 
I  39,  requiring  owners  and  consignees  of  im- 
ported goods  to  make  an  entry  thereof  at 
the  customhouse,  specifying  the  prime  cost 
thereof,  means  "the  true  and  real  price  paid 
for  the  goods  upon  a  genuine  bona  fide  pur- 
chase." United  States  y.  Sixteen  Packages 
(U.  &)  27  Fed.  Cas.  1111,  1118. 


PRINCIPAL 

See  "Assistant  Principal'' 
dpal." 


•^ce  P«B- 


•Trlnclpal,"  whether  due  or  to  become 
due  In  the  future,  is  a  part  of  the  debt  of  a 
municipality  within  the  provisions  of  ttie 
Constitution  limiting  such  debt  Bpping  t. 
City  of  Columbus,  48  8.  BL  808|  806^  117  ChL 
268. 
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In  asenoy. 

The  county  court  directed  the  selectmen 
of  a  town  within  a  specified  time  to  put  a 
certain  highway  In  good  repair,  and  in  case 
of  their  neglect  appointed  the  defendant  as 
agent  to  do  it  at  the  expense  of  the  select- 
men. In  performing  this  duty  the  defendant 
employed  plaintiff  to  do  certain  work  on  the 
highway.  In  consldeilng  the  claim  of  plain- 
tiff that  defendant  was  acting  not  as  agent* 
but  as  principal,  in  doing  such  work,  the 
court  said:  "I  feel  constrained  by  clTllity  to 
take  notice  of  an  objection  which,  if  it  had 
not  been  distinctly  made,  would  never  have 
occurred  to  me.  It  has  been  said  that  from 
the  facts  stated  the  defendant  was  not  an 
agent,  but  a  principal.  Who,  then,  is  a 
principal?  I  answer,  one  primarily  and  origi- 
nally concerned,  and  who  is  not  an  accessory 
or  auxiliary.  Who  is  an  agent?  A  substi- 
tute or  a  person  employed  to  manage  the  af- 
fairs of  another.  The  test  on  this  inquiry  is, 
who  derives  the  benefit?  The  person  receiv- 
ing goods  or  employing  workmen  for  his  own 
advantage  is  a  principal,  ,and  he  who  receives 
or  employs  workmen  for  apother  is  an  agent 
It  contradicts  the  plainest  meaning  of  lan- 
guage to  assert  that  the  defendant  who  de- 
rives no  more  advantage  from  the  repaired 
highway  than  every  otHer  man  in  the  state, 
and  whose  only  business  it  was  to  act  by  an 
appointment,  was  oliier  than  an  agent'* 
Adams  v.  Whittlesey,'  8  Conn.  560,  567. 

In.  Qommereial  law. 

The  terms  ••principal"  and  "Interest"  are 
correlative.  Bach  Implies  and  excludes  the 
other.  That  which  is  principal  cannot  be 
interest,  yet  we  contract  for  compound  in- 
terest and  this  necessarily  Is  an  agreement 
that  the  installment  of  interest  which  is  com- 
pound shall  be  made  a  principal  and  bear 
interest.  But  the  term  "principal"  applies 
to  the  new  sum  only  in  relation  to  the  inter- 
est upon  11;  and  It  Is  still  true  that  this  prin- 
cipal Itself  accrued  upon  the  contract  sued 
upon  as  interest.  If  we  were  to  speak  of  it 
with  reference  to  the  original  principal,  or 
in  regard  to  the  mode  In  which  it  accrued  on 
the  obligation — ^became  part  of  the  debt — 
we  should  call  it  Interest  Hence  Const  art 
6,  I  5,  giving  superior  courts  jurisdiction  of 
cases  In  which  the  demand  exclusive  of  In- 
terest amounts  to  three  hundred  dollars, 
does  not  give  them  jurisdiction  of  an  action 
on  a  note  originally  for  less  than  three  hun- 
dred dollars^  but  which,  by  compounding  the 
Interest  has  created  a  new  principal,  amount- 
ing to  more  than  three  hundred  dollars. 
Christian  v.  Superior  Court  of  San  Diego 
County,  54  Pac.  518,  519,  122  CaL  117. 

Jm  eximinal  law. 

By  the  ancient  common  law  those  per- 
tODS  only  were  deemed  principals  who  com- 
mitted the  overt  act,  while  those  who  were 


present  aiding  and  abetting,  were  deemed 
accessories  at  the  fact;  and  those  who,  not 
being  present  had  advised  the  felony,  were 
deemed  accessories  before  the  fact  Later 
the  courts  In  England  came  to  hold  as  prin- 
cipals all  persons  present  aiding  and  abet- 
ting, and  these  were  called  principals  of  the 
second  degree.  Such  was  the  common  law 
at  the  time  of  its  adoption  In  this  country. 
There  is  now  a  clear  recognition  in  the  law 
of  the  principal  that  all  persons  whose  will 
has  contributed  to  the  doing  of  a  criminal 
act  are  equally  guilty  of  that  act  by  whom- 
soever perpetrated;  and  Pen.  Code,  {  27, 
provides  that  such  persons  shall  hereafter 
be  prosecuted  and  punished  as  principals. 
Trimble  v.  Territory  (Ariz.)  71  Pac.  934,  935. 

All  persons  who  are  guilty  of  acting  to- 
gether in  the  commission  of  an  offense  are 
principals,  and  may  be  prosecuted  and  con- 
victed as  such.  Colter  v.  State,  89  S.  W. 
576,  677,  37  Tex.  Cr.  R.  284;  Smith  v.  State, 
17  S.  W.  552,  554,  21  Tex.  App.  107;  Welsh 
V.  State,  8  Tex.  App.  413,  420. 

Any  one  who  Is  present  and  aids,  abets, 
assists,  advises,  or  encourages  a  criminal  act 
is  guilty  as  a  principal  State  v.  Dunn,  89 
N.  W.  984,  987,  116  Iowa,  219;  United  States 
V.  Gibert  iU.  8.)  25  Fed.  Cas.  1287.  1291. 

A  person  concerned  In  the  commitment 
of  a  crime,  whether  he  directly  commits  the 
act  constituting  the  offense,  or  aids  or  abets 
in  its  commission,  and  whether  present  or 
absent  and  a  person  who  directly  or  indi- 
rectly counsels,  commands,  Induces  or  pro- 
cures another  to  commit  a  crime,  Ib  a  prin- 
cipal. People  V.  Kerr,  6  N.  Y.  Cr.  R.  406, 
435,  6  N.  Y.  Supp.  674;  People  v.  McLaugh- 
lin, 11  N.  Y.  Cr.  R.  97,  109,  37  N.  Y.  Supp. 
1005;  People  v.  Bosworth,  19  N.  Y.  Supp.  114, 
117,  64  Hun,  72;  People  v.  Kief,  11  N.  Y. 
Supp.  926,  927,  58  Hun,  387;  People  v.  Bli- 
ven,  6  N.  Y.  Cr.  R.  865,  371;  People  v.  San- 
bom,  14  N.  Y.  St  120,  126;  People  v.  Brien, 
7  N.  Y.  Cr.  R.  166,  171,  6  N.  Y.  Supp.  198; 
People  V.  Fielding,  55  N.  Y.  Supp.  530,  542, 
36  App.  Dlv.  401;  People  v.  Rlvello,  14  N. 
Y.  Cr.  R.  49,  50,  57  N.  Y.  Supp.  420;  People 
V.  Wilzig,  4  N.  Y.  Cr.  R.  403,  416;  Cullinan 
y.  Burkhard,  84  N.  Y.  Supp.  825,  827,  41 
Misc.  Rep.  321;   Pen.  Code  N.  Y.  1903,  I  29. 

Every  person  who  is  present  at  the 
commission  of  a  crime  for  the  purpose  of  as- 
sisting In  its  accomplishment  either  by  per- 
forming the  principal  felonious  act  or  by 
standing  watch,  or  by  waiting  in  reserve, 
ready  to  render  such  aid  as  may  be  neces- 
sary to  the  success  of  the  common  criminal 
purpose,  is  a  principal.  State  v.  Berger,  96 
N.  W.  1094,  1095,  121  Iowa,  581. 

In  offenses  less  than  felony  all  who  aid, 
advise,  or  procure  the  commission  of  the 
offense,  though  absent  at  the  time  of  its 
commission,  are  principals,  while  In  all  class- 
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es  of  offenses  those  present  at  the  commis- 
sion, giving  aid  and  assistance,  are  princi- 
pals.   State  T.  Monson.  26  Ohio  St  381,  883. 

A  principal  is  one  who  is  the  actual  per- 
petrator of  the  crime,  or  who  is  present  aid- 
ing and  abetting  in  the  same.  Hatcly  y. 
State,  15  Oa.  846,  847  (citing  1  Hill,  233,  615, 
1  Chit.  Cr.  Law,  256), 

Pen.  Clode,  art  78,  defines  a  principal 
to  be  any  person  who  advises  or  agrees  to 
the  commission  of  an  offense,  and  who  is 
present  when  the  same  is  committed,  wheth- 
er he  aids  or  not  in  the  illegal  act  Taylor 
y.  State,  0  Tex.  App.  100,  103. 

A  principal  is  one  who,  in  furtherance 
of  the  commission  of  a  crime,  is  actively  en- 
gaged at  the  time  the  crime  is  actually  com- 
mitted in  performing  part  of  the  work  as- 
signed him  in  connection  with  the  plan  and 
furtherance  of  the  criminal  purpose,  wheth- 
er he  be  present  where  the  main  act  is  to 
be  accomplished  or  not.  Smith  v.  State,  17 
S.  W.  552,  554,  21  Tex.  App.  107. 

McClain's  definition  of  a  principal  in 
larceny  as  one  who  actually  took  the  prop- 
erty, or  assisted  in  the  taking,  or  who  forms 
or  combines  in  the  general  plan  and  assists 
in  receiving  and  disposing  of  the  property, 
though  not  present  at  the  taking,  quoted 
with  approval  in  Pearce  v.  Territory,  68  Pac. 
504,  506,  11  OkL  438. 

It  is  error  to  instruct  the  Jury  that  the 
presence  of  the  accused  at  the  time  of  the 
robbeiy,  his  failure  to  give  the  alarm,  his 
silence,  his  inaction,  and  the  supposed  con- 
cealment of  the  offense  by  him  were  suffi- 
cient to  authoriie  a  conviction.  The  Code 
requires  advice  given,  or  an  agreement  en- 
tered into  to  commit  the  offense,  coupled 
with  an  actual  presence  at  the  commission 
of  the  offense.  Ring  y.  State,  42  Tex.  282, 
283. 

To  constitute  a  principal  in  a  felony,  the 
person  charged  must  be  present,  actually  or 
constructively,  aiding  in  some  manner  in 
the  commission  of  the  act;  or  the  act  must 
be  done  in  his  absence  through  some  agency 
or  instrumentality  innocent  in  itself,  which 
includes  an  innocent  p^son  employed  by  him 
for  the  purpose.  People  v.  Lyon  (N.  Y.)  33 
Hun,  623,  635. 

All  persons  concerned  in  the  commis- 
sion of  a  crime,  whether  it  is  a  felony  or  mis- 
demeanor, and  whether  they  directly  commit 
the  act  constituting  the  offense,  or  aid  and 
abet  in  its  commission,  or,  not  being  present 
have  advised  and  encouraged  its  commis- 
sion, and  all  persons  counseling,  advising,  or 
encouraging  children  under  the  age  of  four- 
teen years,  lunatics,  or  idiots  to  commit  any 
crime,  or  who  by  fraud,  contrivance,  or  force 
occasion  the  drunkenness  of  another  for  the 
purpose  of  causing  him  to  commit  any  crime. 


or  who  by  threats,  menaces,  command,  or 
coercion  compel  another  to  commit  any  crime, 
are  principals  in  any  crime  so  committed. 
Rev.  Codes  N.  D.  1899,  S  6825;  Pen.  Code 
S.  D.  1908, 1  27;  Rev.  St  Utah  1898, 1  4074. 

All  persons  concerned  in  the  commission 
of  crime,  whether  it  be  felony  or  misde- 
meanor, and  whether  they  directly  commit 
the  act  constituting  the  offense  or  aid  and 
abet  in  its  commission,  though  not  present 
are  principals.    Rev.  St  Okl.  1903,  I  194& 

When  an  offense  is  actually  committed 
by  one  person,  but  another  is  present,  and, 
knowing  the  unlawful  intent  &ids  by  act  or 
encourages  by  words  or  gestures  the  person 
actually  engaged  in  the  commission  of  the 
unlawful  act  Buch  other  person  is  a  principal 
offender.  Grinsinger  v.  State,  69  S.  W.  583, 
587,  44  Tex.  Cr.  R.  1;  Walker  y.  State^  16 
S.  W.  548,  549,  29  Tex.  App.  621. 

"A  crime  may  consist  of  many  acts, 
which  must  all  be  committed  in  order  to 
complete  the  offense;  but  each  person  pres- 
ent consenting  to  the  commission  of  the 
offense  and  doing  any  one  act  which  is  ei- 
ther an  Ingredient  of  the  crime  or  immedi- 
ately connected  with  or  leading  to  its  com- 
mission, is  as  much  a  principal  as  if  he  had 
with  his  own  hand  committed  the  whole  of- 
fense." United  States  v.  Reeves  (U.  S.)  38 
Fed.  404,  407. 

In  determining  the  question  whether  one 
accused  of  crime  is  liable  as  principal  or 
principal  offender,  the  inquiry  is  not  as  to 
what  occurred  prior  to  the  commission  of  the 
given  offense  or  subsequent  thereto,  but  did 
the  parties  act  together  in  its  commission. 
Welsh  V.  State,  3  Tex.  App.  413.  420. 

Where  it  is  sought  to  hold  one  amenable 
as  a  principal  to  some  other  person  who  ac- 
tually commits  the  unlawful  act  not  only 
is  his  presence  essential  to  be  shown,  but  it 
must  further  be  shown  that  he  knew  the 
unlawful  intent  of  the  party  about  to  com- 
mit the  crime,  and  that  knovring  the  unlaw- 
ful intent  he  aided  him  by  acts  and  en- 
couraged him  by  words  in  its  commission. 
The  mere  presence  of  the  party,  nor  the 
mere  knowledge  that  an  offense  is  about  to 
be  committed,  nor  knowledge  that  an  offense 
is  being  committed,  nor  failure  to  give  an 
alarm,  his  silence,  inaction,  or  supposed 
concealment  of  the  offense,  will  neither  or 
any  of  them  constitute  him  a  principal  of- 
fender. Walker  v.  State,  16  S.  W.  548,  549, 
29  Tex.  App.  621. 

Same-^Aooessory  before   tlie   faot   di«- 
tinsvlslted. 

See  "Accessory  before  the  Fact** 

Same— Aoeomplioe  distlngiiisl&ed. 

The  dividing  line  between  a  principal 
and  an  accomplice  is  the  commencement  of 
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the  communion  of  the  principal  offense.  If 
the  parties  acted  together  in  the  commis- 
sion of  the  offense,  they  are  principals.  If 
they  agreed  to  commit  the  offense  together, 
bnt  did  not  act  together  in  its  commission, 
the  one  who  actually  committed  it  is  the 
principal,  while  the  other  who  was  not 
present  at  its  commission,  and  who  was  not 
In  any  way  aiding  in  its  commission,  as  by 
keeping  watch  or  by  securing  the  safety  or 
concealment  of  the  principal,  would  be  an 
accomplice.  To  constitute  a  principal,  an 
offender  must  be  either  present  where  the 
crime  is  committed,  or  he  must  do  some  act 
during  th«  time  when  the  offense  is  being 
committed  which  connects  him  with  the 
act  of  commission  in  some  of  the  ways  nam- 
ed in  the  statute.  Where  the  acts  occur 
prior  to  the  commission  of  the  principal  of- 
fense or  subsequent  thereto,  and  are  inde- 
pendent of  and  disconnected  with  the  actual 
commission  of  the  principal  offense,  and  no 
act  is  done  by  the  parties  during  the  com- 
mission of  th-"  principal  offense  in  aid  there- 
of, such  party  Is  not  a  principal  offender,  but 
an  accomplice  or  an  accessory,  according  to 
the  facts.  Bean  y.  State,  17  Tex.  App.  60, 
61.  Thus  one  who  advises  and  agrees  to  the 
burning  of  a  building,  but  is  not  present 
when  the  act  was  done,  and  did  not  act  in 
furtherance  of  the  design,  is  an  accomplice, 
and  not  a  principal.  Dawson  y.  State,  41 
S.  W.  6d9,  600,  38  Tex.  Cr.  R.  60;  Bean  v. 
States  17  Tex.  App.  60,  61;  Smith  v.  State, 
17  S.  W.  552,  554,  21  Tex.  App.  107. 

The  distinction  between  ^'accomplice" 
and  ''principal"  is  a  vexing  one  to  always 
maintain.  The  general  rule,  however,  seems 
to  be  that  the  act  of  the  accomplice  is  a 
consummated  act  at  the  time  the  crime  is 
committed.  The  act  of  the  principal  is  some- 
what in  the  nature  of  a  continuous  act  He 
is  simply  acting  a  part  of  a  drama,  so  to 
speak,  or  a  tragedy,  as  the  case  may  be; 
but,  in  order  to  constitute  one  a  principal 
when  not  actually  present,  he  must  be  do- 
ing some  act  in  pursuance  of  a  common  de- 
sign at  the  time  of  the  consummation  of 
the  crime,  such  as  keeping  watch,  or  pre- 
venting detection  by  any  means  or  manner. 
Mitchell  V.  State,  70  S.  W.  20^  209,  44  Tex. 
Or.  R.  22& 

Same— Aetval  pvesmoe* 

To  constitute  one  a  principal  in  felony 
he  must  be  present  at  its  commission.  His 
presence  may,  however,  be  constructive,  and 
this  is  established  when  it  is  shown  that 
he  acted  with  another  in  the  pursuance  of 
a  common  design,  and  was  so  situated  as  to 
be  able  to  give  aid  to  his  associates  with  a 
view  to  insure  the  success  of  a  common  pur- 
pose. McCamey  v.  People,  83  N.  Y.  408,  412, 
38  Am.   Rep.  456. 

One  who  aids  in  the  commission  of  a 
murder,  in  order  to  be  held  liable  as  a  prin- 


cipal, must  be  present  at  the  transaction. 
If  he  is  absent,  he  may  be  an  accessory. 
United  States  v.  Hand  (U.  S.)  26  Fed.  Oas. 
103,  104. 

The  presence  need  not  always  be  an 
actual  standing  by  within  sight  or  hearing 
of  the  fact;  but  there  may  also  be  a  con- 
structive presence;  as  when  one  commits  a 
robbery  or  murder,  and  another  keeps  watch 
or  guard  at  a  convenient  distance.  Con- 
naughty  V.  State,  1  Wis.  159,  163,  60  Am. 
Dec.  370  (citing  Black,  Comm.  33;  1  Hale,  P. 
C.   615;    1  Russell  on  Crimes,  c.  2,  p.  29). 

It  is  not  necessary  that  the  presence  at 
the  commission  of  the  offense  be  strictly  ac- 
tual and  immediate^  so  as  to  make  the  per- 
son an  eye  or  ear  witness  of  what  passes. 
It  may  be  a  constructive  presence.  Thus, 
if  several  persons  set  out  in  concert,  whether 
together  or  apart,  upon  a  common  design 
which  is  unlawful,  each  taking  the  part  as- 
signed to  him,  some  to  commit  the  act  and 
others  to  watch  at  a  proper  distance  to 
prevent  a  surprise  or  to  favor  the  escape 
of  the  Immediate  actors,  all  are  in  the  eye  of 
the  law  present  and  principals.  Mitchell 
V.  Commonwealth  (Ya.)  83  Qrat  845,  868. 

When  an  offense  is  actually  committed 
by  one  person,  but  another,  who,  not  being 
actually  present,  keeps  watch,  so  as  to 
prevent  the  interruption  of  the  person  en- 
gaged in  tl^e  commission  of  the  crime,  such 
person  so  keeping  watch  is  a  principal  of- 
fender. Grinsinger  v.  State,  69  a  W.  583, 
587,  44  Tex.  Gr.  R  1. 

A  person  does  not  cease  to  be  a  princi- 
pal because  personally  absent,  and  aiding 
the  criminal  through  an  innocent  agent 
There  can  be  no  crime  without  a  principal, 
and  therefore  a  man  whose  sole  will  executes 
a  criminal  transaction  is  principal,  whatever 
physical  agency  he  employs,  and  whether 
he  is  present  or  absent  when  the  thing  is 
done.  Smith  v.  State,  17  S.  W.  552-4^54,  21 
Tex.  App.  107. 

Pen.  Code,  I  29,  provides  that  a  person 
concerned  In  the  commission  of  a  crime, 
whether  he  directly  does  the  act  constituting 
the  offense  or  aids  and  abets  in  its  commis- 
sion, and  whether  present  or  absent,  and  a 
person  who  directly  or  indirectly  counsels, 
commits,  or  induces  or  procures  another  to 
commit  a  crime,  is  a  principal  Actual  pres- 
ence at  the  commission  of  a  crime  is  not 
necessary  to  constitute  one  a  principal  un- 
der the  statute.  People  v.  Wlnant,  53  N. 
Y.  Supp.  695,  696,  24  Misc.  Rep.  361. 

A  person  charged  in  an  Indictment  with 
a  commission  of  a  felony  may  be  convicted 
on  proof  that,  though  absent  when  the  crime 
was  committed,  he  advised  and  procured  its 
commission;  and  it  is  not  necessary  to  set 
out  in  the  indictment  the  facts  showing  the 
crime  was  committed  through  the  agency  of 
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another,  but  a  conylctioii  may  be  bad  under 
an  Indictment  charging  merely  that  defend- 
ant himself  committed  the  crime  for  which 
the  conylction  is  sought  People  ▼.  Mc- 
Langhlin,  U  N.  Y.  Or.  B.  97,  10d»  87  N.  Y. 
Supp.  1005. 

Same— Besrees* 

Persons  participating  in  a  crime  are 
either  "principals"  or  accessories.  Princi- 
pals are  such  either  in  the  first  or  second 
degree.  Principals  in  the  first  degree  are 
those  who  are  the  immediate  perpetrators  of 
the  act  Principals  in  the  second  degree  are 
those  who  did  not  with  their  own  hand 
commit  the  act,  but  were  present  aiding  and 
abetting  it  Mitchell  ▼.  Commonwealth  (Ya.) 
38  Grat  845,  868. 

A  "principal  in  the, first  degree**  Is  he 
who  is  the  actor  or  absolute  perpetrator  of 
the  crime  charged;  while  a  ''principal  in 
the  second  degree'*  is  he  who  is  present,  aid- 
ing and  abetting  the  act  to  be  done.  In  an 
assault  and  battery  not  only  he  who  is  the 
actor  or  actual  perpetrator  of  the  offense, 
but  he  also  who,  being  present  when  the 
act  is  done,  aids  and  abets  therein,  is  a 
principal,  and  liable  in  the  suit  of  the  in- 
jured party.  Oooney  y.  Burke,  11  Neb.  258, 
259,  9  N.  W.  57. 

In  1  Bish.  Cr.  Law,  |  648,  a  principal 
of  the  first  degree  is  defined  as  "one  who 
does  the  act,  either  in  person  os  through  an 
innocent  agent"  A  principal  of  the  second 
degree  is  "one  who  is  present  lending  his 
countenance,  aid,  encouragement  or  other 
mental  aid  while  another  does  the  act** 
Under  the  Constitution  there  is  no  such  divi- 
sion of  principals,  but  all  are  principals  who 
are  present  encouraging  the  act  including 
both  the  one  actually  performing  the  act 
and  others  who  may  be  present  aiding  in  its 
performance.  While  there  are  no.  degrees 
under  the  statute,  yet  the  principles  gov- 
erning the  question  who  are  principals  are 
the  same  as  at  common  law,  and  both  at 
common  law  and  under  the  statute  it  is 
not  necessary  to  allege  the  facts  relied  on 
to  show  the  party  to  be  a  principal  though 
the  offense  may  not  have  been  actually 
committed  by  him,  if  he  is  a  principal  by 
reason  of  the  part  performed  by  him  in  the 
commission  of  the  offense.  If  one  enters 
into  the  commission  of  an  offense  with  the 
same  intent  aud  purpose  that  another  actual- 
ly commits  the  offense,  then  his  offense 
would  be  of  the  same  degree  as  the  actual 
doer;  but  he  may  have  a  different  criminal 
intent  from  the  one  who  perpetrates  or  does 
the  act,  and  in  such  case  he  will  be  guilty 
according  to  the  intent  with  which  he  may 
have  performed  his  part  of  the  act  Red  v. 
State,  47  S.  W.  1003,  1004,  39  Tex.  Cr.  R. 
667,    73  Am.   St    Rep.   965. 

A  "principal  in  the  first  degree"  is  he 
who  is  the  actor  or  absolute  perpetrator  of 


the  crime  charged;  whUe  a  "principal  in 
the  second  degree"  is  he  who  is  present  aid- 
ing and  abetting  the  act  to  be  done.  In 
an  assault  and  battery  not  only  he  who  is 
the  actor  or  actual  perpetrator  of  the  of- 
fense, but  he  also  who,  being  present  when 
the  act  is  done,  aids  and  abets  therein,  is 
a  principal,  and  liable  in  the  suit  of  the 
injured  party.  Oooney  t.  Burke,  11  Neb. 
268,  259,  9  N.  W.  57. 

The  principal  in  the  first  degree  is  he 
that  is  the  actor  or  absolute  perpetrator  of 
the  crime;  and  of  the  second  degree  he  who 
is  present  aiding  and  abetting  the  act  to  be 
done,  which  presence  need  not  always  be  an 
actual  and  immediate  standing  by  within 
the  hearing,  but  there  may  also  be  a  con- 
structive presence,  as  where  one  commits  a 
murder  or  robbery,  and  another  keeps  watch 
or  guard  at  some  convenient  distance.  Mul- 
ligan V.  CommoDwealth,  8  Ky.  Law  Rep. 
211,  212,  1  S.  W.  417,  84  Ky.  229. 

A  man  may  be  principal  in  one  of  two 
degrees.  A  principal  in  the  first  degree  is 
be  that  is  the  actor  or  actual  perpetrator  of 
the  crimen  and  in  the  second  degree  he  who 
is  present  aiding  and  abetting  the  fact  to 
be  committed.  State  v.  PhUlips,  24  Mo.  475, 
481  (citing  Chitty's  Crim.  Law,  256). 

A  principal  in  the  first  degree  is  he  that 
is  the  actor  or  absolute  perpetrator  of  the 
crime.  Connaughty  v.  State,  1  Wis.  159, 
164,  60  Am.  Dec.  370  (citing  4  Bl.  Comm.  S3; 
1  Hale,  P.  C.  615);  Travis  v.  Commonwealth, 
27  S.  W.  863,  864.  96  Ky.  77  (citing  4  Bl. 
Comm.  p.  34) ;  State  v.  Haines,  25  South.  872, 
373,  51  La.  Ann.  731,  44  L.  R.  A«  837;  Pen. 
Code  Ga.  1895,  §42. 

Blackstone,  in  his  (Commentaries,  p.  34, 
says  that  a  principal  in  the  second  degree  is 
he  who  is  present  aiding  and  abetting  the 
fact  to  be  done.  Travis  v.  Com.,  27  S.  W. 
863,  864,  96  Ky.  77;  State  v.  Haines,  25 
South.  372,  373,  51  La.  Ann.  731,  44  L.  R.  A. 
837;  Connaughty  v.  State,  1  Wis.  159,  163. 
60  Am.  Dec.  370;  Komrs  v.  People^  78  Pac. 
25,  31  Colo.  212. 

"Principals  in  the  second  degree  are 
those  who  do  not  with  their  own  hands  com- 
mit the  act  but  are  present  aiding  and  abet- 
ting it**  Walrath  v.  State,  8  Neb.  80,  82 
(quoting  3  Greenl.  Bv.  |  40). 

A  principal  In  the  second  degree  is  one 
who  is  present  aiding  and  abetting  at  the 
commission  of  the  felony.  Albrltton  v.  State, 
13  South.  955,  956,  32  Fla.  358. 

A  principal  in  the  second  degree  is  he 
who  is  present  aiding  and  abetting  the  act  to 
be  done ;  which  presence  need  not  always  be 
an  actual,  immediate  standing  by,  within 
sight  or  hearing  of  the  act;  but  there  may 
be  also  a  constructive  presence,  as  when 
one  commits  a  robbery  or  murder  or  other 
crime  and  another  keeps  watch  or  guard  at 
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■ome  oonyenlent  distance.    Pen.  Code  Ga.] 
1885,  I  42. 

Same— Sllenoe  aad  f allnve  to  pvereat. 

The  mere  fact  that  a  person  knows  that 
an  offense  has  heen  committed,  and  remains 
silent,  will  not  make  him  a  principal;  nor 
will  the  farther  fiict  that  on  the  day  follow- 
ing the  commission  of  the  offense  snch  per- 
son concealed  his  knowledge  of  the  offender's 
connection  with  it  Schackey  v.  State,  63 
8.  W.  877,  87a,  41  Tex.  Ct.  R.  266. 

Although  a  man  be  present  while  a  fel- 
ony is  committed,  if  he  takes  no  part  hi  it, 
and  does  not  act  in  concert  with  those  who 
committed  it,  he  will  not  be  a  principal  mere- 
ly becanse  he  did  not  endeavor  to  prevent  the 
felony  or  apprehend  the  felon.  Whether  he 
was  aware  of  the  intention  of  his  com- 
panions, and  participated  in  it,  is  the  fact 
to  be  proved  In  order  to  Implicate  him  in 
the  criminality  of  the  act  Bmrell  t.  State^ 
18  Tez.  718,  782. 

In  wills. 

''Principal,'*  as  nsed  in  a  will,  which, 
after  making  a  number  of  legacies,  provid- 
ed that  the  residuary  estate,  both  real  and 
personal,  should  be  divided  Into  two  equal 
parts,  one  part  of  which  should  belong  to  a 
certain  school  in  trust,  the  '^principal"  to 
be  invested,  and  the  income  only  to  be  ap- 
plied for  the  benefit  and  use  of  the  school, 
means  the  original  gift,  as  distinguished, 
from  its  income.  Gammon  t.  Gammon,  88 
N.  a  890,  891,  168  III  41. 

As  used  in  a  will  providing  that  testa- 
trix's two  sons  should  share  alike,  and. 
If  neither  have  children,  the  principal  will 
come  back  to  the  children  of  a  certain  daugh- 
ter, the  daughter  to  get  her  full  share^ 
"princlpar*  is  synonymous  with  "share."  The 
testatrix  did  not  use  it  in  the  sense  of  a 
sum  of  money  placed  at  interest  In  re  Ken- 
nedy's Bstate,  42  Atl.  450;  461,  190  Pa.  79. 

•Principal,"  as  used  in  a  will  provid- 
ing that  a  certain  part  of  testator's  estate 
should  be  held  in  trust,  the  income  to  be 
paid  annually  to  a  certain  person  during  his 
life,  and  immediately  upon  his  decease  the 
trustee  should  pay  over  and  transfer  the 
principal  thereof  to  the  children  of  such  per- 
son, implies  that,  in  so  far  as  the  real  es- 
tate might  constitute  a  part  of  the  trust 
estate,  it  might  be  converted  into  personalty. 
Rhode  Island  Hospital  Trust  Co.  v.  Harris, 
87  Atl.  701,  702,  20  R.  L  100. 

More  commonly  the  word  '^principal"  is 
used  to  denote  a  sum  of  money  placed  at 
interest  or  employed  as  a  fund.  As  dlstln- 
gulsbed  from  its  income  or  profits,  the  word 
itself  has  no  strict  legal  meaning.  The  loose 
general  idea  involved  in  it  is  a  source  of 
Income.  A  will  provided  that  all  of  the  tes- 
tator's   estate,    real    and    personal,    should 


go  to  his  children,  share  and  share  alike,  and 
the  executor  was  ordered  to  invest  the  es- 
tate so  far  as  converted  into  money,  and  pay 
the  interest  and  rents  to  the  testator's  chil- 
dren,  and  after  the  death  of  any  child  the 
principal  to  be  paid  over  to  such  child's  chil- 
dren. It  was  held  that  the  word  "prind- 
pal"  as  used  in  the  will  involved  in  it  a 
source  of  income.  In  re  Sheets'  Bstate,  62 
Pa.  (2  P.  F.  Smith)  257,  267. 

Where  a  will  provided  for  a  residuary 
legacy  of  all  of  testator's  principal  money,  it 
was  held  to  signify  all  of  testator's  capital. 
Prichard  v.  Prichard,  I«.  R.  11  Bq.  Cas.  232, 
234. 

PBZNOZPAIi  AND  UTTEBEST. 

'Trincipal  and  interest,"  as  used  in  a 
verdict  for  plaintiff  for  principal  and  interest, 
construed  to  mean  the  principal  and  interest 
demanded  in  the  declaration.  Phillips  t. 
Behn,  19  Ga.  298-301. 

PRINOIPAIi  OHALUESNOB. 

Challenges  propter  affectum  were  of  two 
kinds:  (1)  For  principal  cause;  and  (2)  to 
the  favor.  A  challenge  is  called  principal 
^'because,  if  it  be  found  true,  it  standeth 
sufficient  of  itself,  without  leaving  anything 
to  the  conscience  or  discretion  of  the  triors." 
Oo.  Litt  166b.  It  is  **the  naming  of  some 
exception,  which,  being  found  true,  the  law 
presently  allows.**  Term,  de  la  L.  '^Chal- 
lenge"; Temple  v.  Sumner  (N.  H.)  Smith, 
226,  228;  State  t.  Howard,  17  N.  H.  171, 
191. 

A  challenge  for  principal  cause  admits 
of  no  answer,  cqunterplea,  or  qualification. 
If  it  be  for  kindred,  it  is  immaterial  that 
the  Juror  is  also  of  kin,  though  in  a  nearer 
degree,  to  the  other  party,  or  that,  not- 
withstanding the  kinship,  the  triors  find  him 
to  be  in  fact  indifferent  7  Bdw.  IV,  p. 
4,  pi.  12;  Brooke,  Abr.  "ChaUenge,"  167; 
Co.  Litt  167a;  Hunsdon  v.  Baker,  Cro.  Blis. 
663;  21  Vin.  Abr.  237,  238.  No  evidence  is 
heard  or  considered  except  such  as  tends  to 
show  the  existence  on  nonexistence  of  the 
particular  fact  alleged  as  the  ground  of  the 
challenge.  The  triors  are  sworn  to  well 
and  truly  try  whether  the  Juror  is  a  cousin, 
servant,  or  tenant,  etc.,  as  the  case  may  be, 
of  the  party.  Barrett  v.  Long,  3  H.  L.  Cas. 
395,  400;  Rex  v.  Dolby,  1  Car.  &  K.  238. 
A  fact  which,  if  established,  was  not,  in 
judgment  of  law,  inconsistent  with  indif- 
ference,— ^which  admitted  of  qualification, 
and  might  be  explained  away  by  other  evi- 
dence,— was  never  a  ground  of  principal 
challenge.  State  v.  Sawtelle,  32  Atl.  831, 
836,  66  N.  H.  488. 

A  principal  challenge  is  a  challenge  to 
a  juror  which  is  sufficient  if  established, 
to  authorize  the  rejection  of  the  juror  as  a 
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matter  of  right  It  is  the  common-law  term 
expressing  the  same  meaning  as  the  term 
"challenge  for  cause."  Lord  Coke  says  that 
**a  principal  cause  or  challenge  Is  so  called  be- 
cause, If  it  be  found  true,  it  standeth  suffi- 
cient itself,  without  leaving  anything  to  the 
conscience  or  discretion  of  the  triors.  Co. 
Lltt  155b/'  Or,  as  stated  in  Bacon's  Abridg- 
ment, it  is  grounded  on  such  a  manifest  pre- 
sumption of  partiality  that,  if  found  to  be 
true,  it  unquestionably  sets  aside  the  juror. 
Reynolds  v.  United  States,  98  U.  S.  145,  154, 
25  L.  Ed.  244  (citing  Bac.  Abr.  tit  "Juriea.'* 
E,l). 

A  principal  challenge  is  such  where  the 
cause  assigned  carries  with  It  prima  fade 
evident  marks  of  suspicion  either  of  malice 
or  favor ;  as  that  a  juror  is  of  kin  to  either 
party  within  the  ninth  degree,  that  he  Is  the 
party's  master,  servant  counselor,  steward, 
or  attorney,  or  of  some  society  or  corporation 
with  him.  All  these  are  principal  causes 
of  challenge,  which,  if  true,  cannot  be  over- 
ruled. That  a  juror  is  a  tenant  of  one  of 
the  parties  is  a  ground  of  principal  chal- 
lenge propter  alTeotum.  Harrisburg  Bank  T. 
Forster   (Pa.)  8  Watts,  304,  306. 

The  scruples  of  a  juror,  whether  real 
or  not  amountii:g  to  a  predetermination  to 
condemn,  disregarding  the  evidence  or  dis- 
regarding the  law,  if  declared  by  the  juror 
or  otherwise  made  known,  form  a  legal 
ground  for  a  principal  challenge  by  the  state 
or  the  accused  in  a  capital  case.  Common- 
wealth V.  Lesher  (Pa.)  17  Serg.  4?  B.  155,  160. 

PBHrOZPAIi  OONTRAOT* 

A  "principal  contract**  la  one  entered 
Into  by  both  parties  on  flieir  own  accounts 
or  in  the  several  qualities  they  assume.  Civ. 
Code  La.  1900,  art  177L 

prutcipaii  course  of  drainaoe. 

The  words  '*the  principal  course  of  drain- 
age," used  in  a  city  charter,  mean  those  lines 
along  which  the  principal  drainage  does  or 
would  flow.  Bayha  t.  Taylor,  86  Mo.  App. 
427,  44L 

PBINCIPAIi  OBEDITOB, 

Where  one  creditor's  claim  Is  for  sixty 
thousand  dollars,  and  the  claims  of  oth^ 
creditors  are  each  less  than  one  hundred  dol- 
lars, the  former  is  entitled  to  administer  as 
a  "principal  creditor,"  under  Ballinger's 
Codes,  authorizing  such  creditor  to  admin- 
ister upon  the  estate.  In  re  Sullivan's  Ba- 
tate,  65  Paa  793,  795,  25  Wash.  430. 

PRINCIPAIi  DEBTOB, 

The  words  "principal  debtor,**  as  used  In 
Bankr.  Act  1867, 1 33,  are  to  be  taken  in  their 


ordinary  legal  acceptation,  and  do  not  in- 
clude one  liable  as  indorser  on  the  notes  of 
others,  although  the  notes  have  been  duly 
protested,  and  notice  of  nonpayment  duly 
given.  In  re  Loder  (U.  8.)  15  Fed.  Cas.  780; 
Id.  (U.  8.)  15  Fed.  Cas.  778,  779. 

PBINCIPAIi  DEPABTMENT. 

Act  March  20, 1896,  provides  that  certain 
officers  and  those  whose  appointment  is  sub- 
ject to  confirmation  by  the  city  council  and 
the  "heads  of  any  principal  department"  of 
the  city  are  not  within  the  dvil  service  act 
At  the  time  the  act  was  passed  there  was  no 
department  in  the  city  that  had  more  than 
one  head.  Though  the  word  "heads"  is  used 
in  the  plural  and  "department"  in  the  singu- 
lar, both  words  are  used  in  connection  in  the 
singular  in  other  parts  of  the  act  Held,  that 
the  phrase  "heads  of  any  principal  depart- 
ment" does  not  mean  those  at  the  head  of  a 
division  or  a  department  under  the  supervi- 
sion of  a  subordinate ;  and  therefore  neither 
an  assistant  superintendent  of  police,  an 
Inspector  of  police,  nor  a  captain  of  police 
is  excepted  from  the  act  as  a  bead  of  a  prin- 
cipal department  People  v.  Kipley,  49  JL 
B.  229,  241,  171  111.  44,  41  L.  B.  A.  775. 

PBINOIPAIi  DUTY* 

The  phrase,  "one  whose  principal  duty 
is  superintendence,"  in  the  Massachusetts  em- 
ployers* liability  act  giving  a  right  of  action 
for  a  personal  injury  caused  to  an  employ^ 
by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer  Intrusted  with 
and  exercising  superintendence,  whose  sole 
or  principal  duty  is  that  of  superintendence, 
was  construed  to  include  a  superintendent 
actively  exercising  the  duty  of  superintend- 
ing, though  he  was  also  during  the  same  time 
working  with  his  hands.  Canney  v.  Walkeine 
(U.  S.)  113  Fed.  66»  51  a  a  A.  53,  58  L.  B. 
A.  83. 

PBINOIPAIi  IiEOATEE. 

"Principal  legatee^"  as  used  in  Code  GIt. 
Proc.  I  2043,  providing  that  letters  of  admin- 
istration may  be  granted  to  one  or  more  of 
the  "principal"  or  "spedflc"  legatees  quali- 
fied to  act  if  there  is  no  qualified  residuary 
legatee,  or  none  who  will  accept  Ifl  not  used 
as  a  synonym  for  "chler*  or  "most  impor- 
tant" legatee,  but  has  the  force  and  effect 
rather  of  the  word  "general"  legatee,  and  is 
meant  to  be  descriptive  of  all  legatees  who 
are  neither  specific  nor  residuary.  Quintard 
T.  Morgan  (N.  T.)  4  Dem.  Sur.  168^  17a 

PBINCIPAI.  OBLIGATION. 

Where  a  mortgage  was  given  to  secore  a 
debt  of  the  mortgagor  and  such  advances 
as  should  thereafter   be  made  to  him  by 
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tlie  mortgagee,  such  '*indebtedne88»'*  and  not 
the  notes  whereby  It  was  evidenced,  consti- 
tuted the  ''principal  obligation^"  within  Clr. 
Code,  I  2911,  providing  that  a  lien  is  eztin- 
gnished  by  the  lapse  of  the  time  within 
which,  under  the  Code,  an  action  can  be 
brought  on  the  principal  obligation.  London 
ft  &  T.  Bank  v.  Bandmann,  52  Pac.  68S,  684, 
120  CaL  220,  66  Am.  St  Bep.  179. 

FRIN CIPAIi  OFFIOB. 

Principal  place  of  business  synonymous, 
see  "Principal  Place  of  Business." 

The  principal  office  of  a  corporation  as 
fixed  by  itself  Includes  only  such  offices  as 
are  created  by  the  charter,  or  by  the  direc- 
tory in  pursuance  of  the  charter,  for  the  ad- 
ministration of  the  corporate  affairs  prop- 
er; but  such  term  does  not  neoessarily  in- 
clude merely  the  administrative  offices  of  the 
company,  and  as  so  used  is  synonymous  with 
the  word  ''headquarters."  Jossey  v.  Georgia 
ft  A.  By.,  28  S.  E.  273,  274,  102  Qa.  706. 

A  corporation's  principal  office  is  the 
place  where  the  principal  affairs,  business 
and  otherwise,  of  the  company  are  transact- 
ed. An  office  for  the  annual  election  of  offi- 
cers, while  its  business  is  done  elsewhere, 
is  not  a  principal  office.  Milwaukee  Steam- 
ship Co.  V.  City  of  Milwaukee,  58  N.  W.  889, 
840,  83  Wis.  590,  18  L.  R.  A.  858. 

PBHrOIPAIi  OFFIOEB. 

A  "principal  officer'  of  a  corporation  is 
one  whose  oversight  or  agency  exists  either 
over  the  whole  or  some  particular  depart- 
ment of  the  general  business  of  the  corpora- 
tion; as  a  president,  who  has  ordinarily  a 
general  oversight  over  its  entire  business,  a 
secretary  over  its  records,  or  a  treasurer  over 
its  moneys.  Thus,  where  a  railroad  com- 
pany, defendant  in  a  suit,  was  held  in  trust 
by  a  foreign  corporation,  such  corporation's 
"principal"  agent  In  managing  the  road  could 
not  be  held  to  be  the  defendant's  principal 
officer  within  Bev.  St  e  120,  |  18,  author- 
izing the  service  of  process  in  actions  against 
corporations  on  its  president,  cashier,  or  oth- 
er principal  officer.  Farmers'  LOlan  ft  Trust 
Co.  V.  Warring,  20  Wis.  290,  291. 

Under  Pub.  Laws,  p.  579,  |  241,  author- 
izing the  service  of  summons  on  the  "presi- 
dent or  other  prindpal  officer"  of  a  corpora- 
tion, it  is  held  that  the  phrase  "president 
or  other  principal  officer"  means  the  chief 
executive  officer  of  the  corporation,  whether 
called  chairman,  president,  or  by  any  other 
title,  and  was  not  intended  to  include  a  gen- 
eral manager.  Dale  v.  Blue  Mountain  Mfg. 
Co.,  31  Atl.  633,  167  Pa.  402. 

PBIHOIPAI.  PLACE  OF  BUSINESS. 

"Principal"  means  highest  in  rank,  au- 
thority,  character,   importance,   or   degree; 


most  considerable  or  Important;  chief; 
main — as,  the  principal  officers  of  a  govern- 
ment, the  principal  men  of  a  state,  the  prin- 
cipal productions  of  a  country,  the  principal 
argunaents  in  a  case.  As  used  in  St  |  576, 
providing  for  the  punishment  of  every  cor- 
poration doing  business  in  the  state  which 
shall  fail  to  have  Its  corporate  name  painted 
or  printed  on  its  principal  place  or  places 
of  business,  "principal  place  of  business" 
does  not  mean  every  place  of  business,  but 
only  its  principal  places,  the  word  "princi- 
pal" being  given  the  meaning  first  stated 
above.  Standard  Oil  Co.  v.  Commonwealth, 
02  8.  W.  897,  898, 110  Ky.  821. 

The  principal  place  of  business  under 
Gen.  St  c  710,  providing  that  the  personal 
property  of  certain  corporations  shall  be  as- 
sessed and  set  in  the  list  of  the  towns  in 
which  such  corporations  have  their  "prin- 
cipal place  of  business"  or  exercise  their  cor- 
porate powers,  is  where  the  governing  power 
of  the  corporation  Is  exercised,  where  those 
meet  in  council  who  have  a  right  to  control 
its  affairs  and  prescribe  what  policy  of  the 
corporation  shall  be  pursued,  and  not  where 
the  labor  is  performed  in  executing  the  re- 
quirements of  the  corporation  in  transacting 
its  business.  Middletown  Ferry  Co.  v.  Town 
of  Middletown,  40  Conn.  66,  69. 

"Principal  place  of  business,"  as  used  in 
Code  Civ.  Proc.  |  169,  allowing  writs  of  at- 
tachment to  issue  out  of  the  city  court  of 
New  York  against  a  domestic  corporation 
whose  principal  place  of  business  is  not  with- 
in the  city  of  New  Yoric,  means  the  place 
designated  as  the  principal  place  of  busi- 
ness of  the  corporation  in  its  certificate  of 
incorporation  or  amended  certificate.  Blu- 
menthal  v.  Hudson  Boot  ft  Shoe  Mfg.  Co., 
15  N.  T.  Supp.  826. 

Within  a  statute  requiring  corporations 
to  be  taxed  at  the  place  where  the  principal 
office  or  place  of  business  is  located,  the 
place  where  the  principal  affairs,  business, 
and  otherwise  of  the  company  are  transact- 
ed is  Its  principal  place  of  business,  and 
hence  the  mere  fact  that  a  steamship  com- 
pany had  an  office  outside  of  the  city  of 
Milwaukee,  on  which  was  a  sign  with  its 
name,  etc.,  and  at  which  the  annual  elec- 
tion of  officers  was  held,  but  at  which  no 
other  business  was  transacted,  the  entire 
business  of  the  company  being  transacted 
in  the  dty  of  Milwaukee,  that  city,  and  not 
the  township  outside,  in  which  the  election 
was  held,  was  the  corporation's  principal 
place  of  business.  Milwaukee  Steamship  Co. 
V.  City  of  Milwaukee,  58  N.  W.  839,  840,  83 
Wis.  590,  18  L.  B.  A.  853. 

The  principal  place  of  business  of  a  cor- 
poration is  no  test  of  residence,  whether  of 
a  corporation  or  natural  person.  A  natural 
person  might  reside  in  one  state,  and  have 
his  principal,  or,  for  that  matter,  his  sole, 
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place  of  boslneBS  In  another  state.    Qnlnn  y. 
Iowa  Cent  Ry.  Co.  (U.  S.)  14  Fed.  828,  824. 

Principal  offiee  aynonTmoiu* 

Laws  1892,  c.  678,  S  3,  piOTides  that  the 
term  "office  of  a  corporation"  means  its 
principal  place  of  business  within  the  state, 
if  it  has  any  principal  office  therein;  and 
that  the  office  of  a  stock  corporation  shall  be 
in  the  county,  town,  or  city  in  which  its 
business  is  principally  carried  on.  Held, 
that  the  terms  ^'principal  <^ce"  and  'prin- 
cipal place  of  business'*  are  synonymous 
when  used  in  respect  to  corporations  organ- 
ized under  the  law  of  the  state.  People  v. 
Barlcer,  34  N.  Y.  Supp.  260,  270,  87  Hun,  841. 

Code  1886,  |  1505,  provides  that  all  oor- 
poratlons  organized  for  the  building,  con- 
structing, and  operating  a  railroad  must 
keep  wiUiin  the  state  a  principal  place  of 
business.  Section  3160  recites  that  an  action 
to  vacate  the  charter  of  a  corporation  must 
be  brought  in  the  circuit  court  of  a  county 
in  which  the  corporation  has  its  "principal 
office,"  or,  if  it  has  no  principal  office,  of 
any  coun^  In  which  It  does  business.  Con- 
struing such  provisions  together,  it  was  held 
that  "principal  office"  and  "principal  place 
of  business"  were  synonymous  terms.  State 
v.  Mobile  &  G.  B.  Co.,  18  South.  801,  804, 
108  Ala  20. 


PRINCIPLE. 

Conscience     distinguished, 
science." 


■ee    'K^)!!- 


"Principle"  is  defined  by  Webster  to  be 
in  a  general  sense  "a  cause,  a  source,  or  ori- 
gin of  anything."  "That  from  which  a  thing 
proceeds,  as  the  principle  of  motion,  the  prin- 
ciple of  actions;  ground,  foundation,  that 
which  supports  an  assertion ;  a  source  of  ac- 
tion, or  of  reason  and  general  truth."  People 
V.  Stewart,  7  Cal.  140,  143. 

The  word  "principle,"  as  used  in  a  speci- 
fication of  error  that  commissioners,  in  assess- 
ing damages  in  condemnation  proceedings, 
adopted  an  erroneous  principle,  is  held  to  be 
inapplicable  to  a  mistake  of  fact;  the  court 
observing  that,  "while  we  speak  of  a  prin- 
ciple of  law  or  a  principle  of  ethics  as  mean- 
ing a  tenet  of  a  science,  we  never  speak  of 
a  principle  of  fact"  New  Jersey  R.  & 
Transp.  Co.  v.  Suydam,  17  N.  J.  Law  (2  Har.) 
25,  67. 

The  word  "principle"  la  used  by  elemen- 
tary writers  on  patent  subjects  with  such  a 
want  of  precision  as  to  mislead.  A  principle 
in  an  abstract  is  a  fundamental  truth;  an 
original  cause;  a  motive.  These  cannot  be 
patented,  as  no  one  can  claim  in  either  of 
them  an  exclusive  right.  Singer  y.  Walms- 
ley  (U.  S.)  22  Fed.  Cas.  207,  2ia 


PBZNCIPI.E  OF  A  MAOHXNE. 

That  is  called  a  "principle"  in  a  machine 
which  applies,  modifies,  or  combines  mechan- 
ical powers  to  produce  a  certain  result 
Smith  V.  Pearce,  Fed.  Cas.  No.  13,080. 

The  distinction  betweoi  a  patent  for  a 
principle  and  a  patent  which  can  be  supported 
Is  that  you  must  have  an  embodiment  of 
the  principle  in  some  practical  mode  de- 
I  scribed  in  the  specification  of  carrying  into 
actual  effect;  and  then  you  take  out  your 
patent  not  for  the  principle,  but  for  the 
mode  of  carrying  the  principle  into  etfect 
A  patent  cannot  be  taken  out  solely  for  an 
abstract,  philosophical  principle;  for  in- 
stance, for  any  law  of  nature,  or  any  prop- 
erty of  matter,  apart  from  the  mode  of  turn- 
ing it  to  account  A  mere  discovery  of  sudi 
a  principle  is  not  an  invention  in  the  patent 
law  sense  of  the  term.  Webster's  Patent 
Cases,  342,  683.  However  brilliant  the  dis- 
covery may  be,  to  make  It  useful  it  must  be 
applied  to  some  practical  purpose.  Short  of 
this  no  patent  can  be  granted.  Le  Roy  v. 
Tatham,  63  U.  S.  (22  How.)  182,  136,  137,  16 
L.  Ed.  366. 

Principle  may  mean  a  mere  elemen- 
tary truth,  or  it  may  also  mean  constituent 
parts,  as  where  a  specification  for  a  patent 
recites  that  '*the  contrivance  by  which  the 
lessening  of  the  consumption  of  steam  is  ac- 
complished consists  in  the  following  princi- 
ples." Hornblower  v.  Boulton,  8  Term  R. 
05,  105. 

The  word  "principle,"  as  applied  to  me- 
chanics, is  where  two  machines  or  things 
are  made  to  operate  substantially  in  the 
same  way  so  as  to  produce  a  similar  result 
they  are  considered  the  same  in  principle; 

I  as  where  any  of  the  mechanical  powers,  the 
lever,  the  screw,  the  wheel,  etc.,  are  used  to 
accomplish  certain  purposes,  the  same  pow- 
ers being  used  in  a  somewhat  different  form 
to  do  the  same  thing,  will  not  be  a  difference 
in  principle.  Whether  the  mechanical  In- 
struments be  larger  or  smaller,  whether  their 
action  be  horisontal  or  vertical,  the  prin- 

,  ciple  is  the  sama    Roberta  v.  Ward  (U.  8.) 

;  20  Fed.  Cas.  036. 

The  word  "principle"  means  the  opera- 
tive cause  by  which  a  certain  effect  Is  pro- 
duced; the  combination  of  certain  mechan- 
ical powers;  the  mode  of  operation.  Upon 
the  question  of  principle  we  may  arrive  at  a 
correct  conclusion  by  ascertaining  what  Is 
the  result  which  the  invention  is  designed  to 
produce.  Whatever  is  essential  to  produce 
the  appropriate  result  of  a  machine,  inde- 
pendently of  Its  mere  form.  Is  a  matter  of 
principle.  Olcott  ▼•  Hawkins  (U.  &)  18  Fed. 
Cas.  630,  640. 

As  mode  of  operatioiu 

By  the  term  "principle"  as  applied  to  a 
machine  is  understood  its  mode  or  manner 
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of  operation.  Latta  t.  Shawk  (U.  S.)  14 
Fed.  Cas.  1188,  1190;  Goshen  Sweeper  Co. 
y.  Blssell  Carpet-Sweeper  Co.  (U.  S.)  72  Fed. 
67,  74,  19  C.  a  A.  IS. 

The  '*prlnciple  of  a  machine**  la  properly 
defined  to  be  its  *'mode  of  operation,"  or 
that  peculiar  combination  of  devices  which 
distingidsheB  it  from  other  mactdnes.  Burr 
V.  Duryee,  68  U.  S.  (1  Wall.)  531,  570,  17 
L.  Ed.  650,  660,  661;  Boyden  y.  Power-Brake 
Ca  y.  Westinghouse,  18  Sup.  Ct  707,  716,  170 
U.  S.  587,  42  L.  Ed.  1136. 

By  the  principle  of  a  machine  or  im- 
proyement  of  a  machine,  as  used  in  the  pat- 
ent laws,  is  to  be  understood  the  peculiar 
mode,  manner,  or  deyice  by  which  the  pro- 
posed result  or  effect  is  produced.  Pitts  y. 
Wemple  (U.  S.)  19  Fed.  Cas.  762,  764;  Whit- 
temore  y.  Cutter  (U.  S.)  29  Fed.  Cas.  1128, 
1124. 

The  principle  of  a  machine  is  the  par- 
ticular means  of  producing  a  giyen  result 
by  a  mechanical  contriyance.  Parker  t. 
Stiles  (U.  B.)  18  Fed.  Cas.  1163,  U76. 

As  motiom. 

"In  the  minds  of  some  men  a  principle 
means  an  elementary  truth  or  power;  so 
that,  in  the  yiew  of  such  men,  all  machines 
which  perform  their  appropriate  functions  by 
motion  in  whatever  way  produced,  are  alike 
in  principle,  since  motion  is  the  element  em- 
ployed; but  no  one,  however,  in  the  least 
acquainted  with  the  law,  would  for  a  mo- 
ment contend  that  the  principle  in  this  sense 
is  the  subject  of  a  patent,  and,  if  it  were 
otherwise,  it  would  put  an  end  to  all  patents 
for  all  machines  which  employed  motion,  for 
this  has  been  known  as  a  principle  or  ele- 
mentary power  from  the  beginning  of  time. 
The  true  legal  meaning  of  the  principle  of 
a  machine,  with  reference  to  the  patent  act, 
is  the  peculiar  structure  or  constituent  parts 
of  such  machine.  The  principles  of  two  ma- 
chines may  be  the  same,  although  the  form 
or  proportions  may  be  different  They  may 
substantially  employ  the  same  power  in  the 
same  way,  though  the  external  mechanism  be 
apparently  different  On  the  other  hand, 
the  principles  of  two  machines  may  be  very 
different  though  their  external  structure  may 
have  great  similarity  in  many  respects." 
Barrett  v.  Hall  (U.  S.)  2  Fed.  Cas.  914,  923. 

By  the  ••principles  of  a  machine,"  with- 
in the  meaning  of  the  patent  law  authorizing 
a  patent  if  the  principles  of  a  machine  are 
new,  either  to  produce  a  new  or  an  old  ef- 
fect is  not  meant  the  original  elementary 
principles  of  motion,  which  philosophy  and 
science  have  discovered,  but  the  modus  oi>- 
erandl,  the  peculiar  device  or  manner  of 
producing  any  given  effect  The  expansive 
powers  of  steam  and  the  mechanical  pow- 
ers  of  wheels   have  been   understood   for 


Doany  ages;  yet  a  machine  may  well  employ 
either  the  one  or  the  other,  and  yet  be  so 
entirely  new  in  its  mode  of  applying  these 
elements  as  to  entitle  the  party  to  a  patent 
for  his  whole  combination.  If  a  machine 
produces  several  different  effects  by  dif- 
ferent combinations  of  machinery,  and  these 
effects  are  produced  in  the  same  way  In 
another  machine,  and  another  effect  added, 
the  inventor  of  the  latter  Is  not  entitled  to 
a  patent  for  the  whole  machine.  Whitte- 
more  v.  Cutter  (U.  S.)  29  Fed.  Cas.  1123, 
1124. 


PRINT-PRINTING. 

See     ••Incidental     Printing^;      ••Public 
Printing." 

Webster  defines  ••to  print":  (2)  to  take 
an  impression  of ;  to  copy  or  take  off  the  im- 
press of;  to  stamp.  (3)  Hence,  specifically 
to  strike  off  an  impression  of  or  impressions 
of  from  types,  stereotypes,  or  engraved 
plates,  or  the  like,  by  means  of  a  press;  or 
to  print  books,  hand  bills,  newspapers,  and 
the  like.  (4)  To  mark  off  by  pressure,  to 
form  an  impression  upon,  to  cover  with 
figures  by  a  press  or  something  analogous 
to  it;  as  to  print  calico,  etc  Print,  noun: 
A  mark  made  by  impression;  a  line,  char- 
acter, tifoie,  or  indentation  made  by  the 
pressure  of  one  body  or  thing  upon  another. 
(3)  A  printed  cloth,  a  fabric,  figures  by 
stamping.  Arthur  y.  Moller,  97  U.  S.  365, 
867,  868,  24  L.  Ed.  1046. 

As  defined  in  Bouvler*s  Law  Dictionary, 
printing  ••is  the  art  of  impressing  letters,  the 
art  of  making  books  or  papers  by  impressing 
legal  characters."  Le  Roy  y.  Jamison  (U.  S.) 
15  Fed.  Cas.  373,  37a 

Prints  are  impressions  on  paper  or  some 
substance  of  engravings  on  copper,  steel, 
wood,  or  stone,  etc,  representing  some  par- 
ticular subject  or  composition.  Prints,  like 
paintings,  embrace  every  variety  of  sub- 
jects, but  differ  very  widely  in  the  man- 
ner in  which  they  are  engraved.  Arthur  v. 
Moller,  97  U.  S.  365,  868,  24  L.  Ed.  1046 
(citing  Homahs*  Bnc.  of  Commerce). 

Printing  is  a  process  of  multiplying  the 
copies  of  a  composition  by  sheets.  Keene 
y.  Wheatley  (U.  S.)  14  Fed.  Cas.  180,  192. 

••Print*'  is  a  word  of  vride  signification, 
but  in  its  ordinary  sense  means  to  impress 
letters,  figures,  and  characters  by  types  and 
ink  of  various  forms  and  colors  on  paper 
of  various  kinds  or  on  some  such  yielding 
surface.  Forbes  Lithograph  Mfg.  Co.  y. 
Worthlngton  (U.  S.)  25  Fed.  899,  900. 

Printing  is  an  art;  it  is  more  than  a 
mere  mechanical  pursuit  A  contract  to  do 
printing  involves  the  element  of  personal 
ability  or  eflldency,  so  as  not  to  be  assigns- 
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ble  without  the  consent  of  the  other  party. 
Campbell  v.  Sumner  County  Com'rs,  67  Fac. 
806,  867,  64  Kan.  37a 

"Printed  copy,"  as  used  In  Rey.  St  | 
4856,  proTldlng  that  a  printed  copy  of  the 
title  of  a  book  or  other  article  shall  be  de- 
llTcred  or  mailed  to  the  librarian  of  Con- 
gress, Includes  a  copy  of  the  title  of  a  map 
which  has  the  appearance  of  a  printed  one, 
whether  made  by  an  improyed  type,  or  with 
a  pen,  or  without  the  aid  of  tracing  paper; 
the  result,  and  not  the  means  by  which  the 
printing  is  accomplished,  being  the  thing 
to  be  considered.  Chapman  y.  Ferry  (U.  8.) 
18  Fed.  639,  540. 

EBCntyins  synonymoiia. 

"A  print  is  defined  to  be  a  mark  or  form 
made  by  impression  or  printing;  anything 
printed;  that  which,  being  Impressed,  leayes 
its  form,  as  a  butter  print;  a  cut  in  wood 
or  metal  to  be  impressed  on  paper;  the  im- 
pression made;  a  picture;  a  stamp;  the  let- 
ters In  a  printed  book."  As  used  in  4  Stat 
436,  proyiding  that  a  person  Inyentlng  any 
print  or  engraving,  etc.,  shall  haye  the  right 
of  printing,  reprinting,  etc.,  such  cut  or  en- 
graying  for  the  term  of  twenty-eight  years, 
it  is  synonymous  with  the  term  "engraying," 
as  there  used.  Wood  y.  Abbott  (U.  8.)  80 
Fed.  Cas.  424,  425. 

Printing  is  defined  as  the  act^  art,  or 
practice  of  impressing  letters,  characters, 
or  figures  on  paper,  cloth,  or  other  material, 
and  it  Is  not  Identical  with  the  term  '*en- 
graylng,"  since  engraying  is  defined  as  the 
act  or  art  of  producing  on  hard  material  In- 
cised or  raised  patterns,  characters,  lines, 
and  the  like,  an  impression  from  an  en- 
grayed  plate,  block  of  wood,  or  other  mate- 
rial; so  that  the  engraying  of  certain  certifi- 
cates is  not  coyered  by  a  law  directing  the 
manner  of  public  printing.  In  re  American 
Bank-Note  Co.,  58  N.  T.  Supp.  275,  276»  27 
Misc.  Rep.  572. 

Letters. 

In  construing  the  statute  prohibiting 
the  mailing  of  obscene  books,  pamphlets, 
pictures,  papers,  writings,  prints,  or  other 
publication,  etc.,  the  United  States  Supreme 
Court,  in  United  States  y.  Chase,  10  Sup.  Ct 
756,  135  U.  S.  255,  34  L.  Ed.  117,  say:  **In 
the  statute  under  consideration  the  word 
'print'  is  used  as  one  of  a  group  or  class  of 
words — book,  pamphlet,  picture,  paper,  writ- 
ing, print — each  of  which  is  ordinarily  and 
prima  fade  understood  to  be  a  publication; 
and  the  enumeration  concludes  with  the  gen- 
eral phrase  'or  other  publication,'  which  ap- 
plies to  all  the  articles  enumerated,  and  de- 
fines each  with  the  common  quality  indicat- 
ed. It  must,  therefore,  according  to  a  well- 
defined  rule  of  construction,  be  a  published 
writing  which  is  contemplated  by  the  stat- 
ute, and  not  a  priyate  letter  on  the  outside 


of  which  there  is  nothing  but  the  name  and 
address  of  the  person  to  whom  It  is  written." 
United  States  y.  Warner  <U.  a)  59  Fed.  355, 
356. 


"Print"  as  used  In  Rey.  St  I 
proyiding  that  every  obscene,  lewd,  or  lasclyi- 
ous  book,  pamphlet,  picture,  paper,  writing, 
print,  or  other  publication  of  an  indecent 
character  is  unmailable  matter,  in  its  broad- 
est sense  may  be  an  impression  of  either 
figures,  characters,  or  letters.  In  the  more 
common  sense  it  is  used  as  applicable  to 
letters.  United  States  t.  Harman  (U.  S.)  88 
Fed.  827,  828. 

Pietorial  illiutrfttioiia* 

Prints  are  impressions  on  paper,  or  en- 
grayings  on  copper,  steel,  wood,  or  stone 
representing  some  particular  subject  or  com- 
position, and  which  may  be  either  colored 
or  uncolored.  Lithographs,  pictures,  or  de- 
signs printed  on  paper  from  the  lithographic 
stone,  and  on  which  they  are  traced  or  en- 
grayed,  both  when  plain  and  when  printed 
in  colors,  are  commercially  regarded  as  en- 
grayings.  Arthur  y.  Moller,  97  U.  S.  865» 
868,  24  L.  Ed.  1046  (citing  McBhrath's  Com- 
mercial Diet). 

The  copyright  act  of  June  18,  1874  (18 
Stat  c.  801,  p.  78),  declares  that  the  words 
''print,  cut  and  engraying"  shall  be  ap- 
plied only  to  pictorial  illustrations  or  works 
connected  with  the  fine  arts.  Higgins  y. 
Keuffel,  11  Sup.  Ct  731,  783,  140  U.  8.  428, 
35  L.  Ed.  470;  United  States  T.  Marble,  14 
D.  a  (3  Mackey)  32,  49. 

"Print"  as  used  in  Rey.  St  |  4952,  pro- 
yiding that  any  engraying,  cut  print,  or 
photograph  may  be  copyrighted,  means  a 
picture,  something  complete  in  itself,  similar 
in  kind  to  an  engraying,  cut  or  photograph. 
It  does  not  mean  merely  something  printed 
on  paper  that  is  not  intended  for  use  as  a 
picture,  but  is  itself  to  be  cut  up  and  em- 
broidered, and  thus  made  into  an  entirely 
different  article,  as  a  balloon  or  a  hanging^ 
basket  Rosenbach  t.  Dreyfuss  (U.  8.)  2 
Fed.  217,  219. 

In  4  Stat  468,  {|  1,  8^  proyiding  that  a 
dtissen  or  resident  of  this  country,  if  he  be 
proprietor  of  any  book,  map,  print,  chromo, 
etc.,  may  obtain  a  copyright  therefor,  print 
means  a  mark  or  form  made  by  impression 
or  printing;  anything  printed;  that  which, 
by  being  impressed,  leayes  its  form,  as  a  cut 
in  wood  or  metal,  to  be  impressed  on  paper; 
the  impression  made;  a  picture;  a  stamp; 
the  letters  in  a  printed  book;  an  Impression 
in  an  engrayed  plate;  a  picture  Impressed 
from  an  engrayed  surface.  Webst  Diet; 
Worcest  Diet  It  means,  apparently,  a  pic- 
ture; something  complete  in  itself,  similar 
in  kind  to  an  engraying,  cut  or  photograph* 
and  includes  a  chromo  lithograph.  Tueng-^ 
ling  y.  SchUe  (U.  S.)  12  Fed.  97,  107. 
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Pictiires  printed  in  successiye  colors  on 
metal  plates,  from  which  part  of  the  metal 
has  heen  cut  so  as  to  leave  portions  thereof 
in  relief,  were  entitled  to  copyright  as  prints, 
within  Rey.  St  |  4956,  authorizing  the  copy- 
right of  any  book,  chart,  cut,  print,  etc 
Hills  &  Go.  y.  Austrlch  (U.  S.)  120  Fed.  862, 
863. 

As  publish. 

The  word  •*printed,"  as  used  In  a  stat- 
ute requiring  notice  of  foreclosure  to  be 
published  in  a  newspaper  printed  in  the  coun- 
ty, does  not  include  a  newspaper  published 
in  the  county,  as  a  newspaper  may  be  pub- 
lished in  a  county  and  yet  not  be  printed 
there.  Bragdon  y.  Hatch,  1  Atl.  140,  77 
Me.  433  (citing  Blake  y.  Dennett,  49  Me. 
102). 

"Print,"  as  used  in  a  statute  requirlng- 
notice  of  judicial  sale  to  be  published  in  a 
paper  printed  In  the  county  where  such 
sale  was  to  be  made,  was  used  in  the  sense 
of  ''publish,"  so  that  a  publication  in  a  paper 
published  In  the  county,  but  not  wholly 
printed  therein,  is  sufficient,  ^tna  Life  Ins. 
Co.  y.  Wortaazewskl,  88  N.  W.  855,  63  Neb. 
636. 

Code  Iowa,  |  2619,  proyldlng  that  the 
publication  of  notice  in  actions  against  non- 
residents must  be  made  by  publishing  in 
some  newspaper  printed  in  the  county  where 
the  petition  is  filed,  should  be  construed  to 
Include  a  paper  which  had  what  is  termed  a 
''patent  inside,"  printed  In  Chicago,  but  the 
outsldes  of  which  were  received  in  the  coun- 
ty where  a  petition  was  filed  with  the  out- 
side in  blank,  and  the  work  was  done  in  such 
county,  which  conferred  on  those  sheets  the 
characteristics  which  converted  them  into 
copies  of  the  Spirit  Lake  Beacon;  for  to  con- 
stitute a  paper  printed  in  the  county  it  is 
not  necessary  that  the  whole  paper  be  print- 
ed therein,  but  where  the  owners  'of  such 
paper  live  in  the  county,  have  their  sole  place 
of  business  therein,  and  that  portion  of  the 
paper  which  identified  it  and  made  it  the 
paper  it  was  called  was  printed  In  such 
county,  such  paper  must  be  considered  as  in 
fact  printed  in  that  county.  Palmer  y.  Mc- 
Cormlck  (U.  S.)  80  Fed.  82,  ^. 

Setting  vp  type,  eto* 

A  newspaper,  the  entire  matter  for 
which  is  composed,  set  up,  and  placed  In 
forms  in  H.,  after  which  the  forms  are  sent 
to  another  city,  where  the  presswork  Is  done, 
and  the  papers  are  then  brought  back  to  the 
office  in  H.,  from  whence  they  are  Issued 
to  subscribers,  is  "printed  and  published" 
In  H.,  within  the  meaning  of  P.  L.  p.  68, 
requiring  the  council  proceedings  to  be  pub- 
lished in  certain  newspapers  printed  and  pub* 
llshed  in  such  city.  The  composition  of  the 
matter,  the  setting  of  the  type,  and  preparing 
the  forms  for  presswork  constitute  the  sub- 
6  Wds.  &  P.— 44 


Btantial  and  Important  part  of  the  printing. 
Bayer  v.  City  of  Hoboken,  44  N.  J.  Law  (16 
Vroom)  131,  13a 

Typewritins* 

£q.  Rule  111,  |  14,  provides  that  all  bills, 
answers  to  bills,  etc.,  shall  be  printed  on 
white  paper  of  convenient  size,  and  that  the 
prothonotary  shall  not  permit  any  unprinted 
pleadings  to  be  filed,  etc.  Under  Act  June 
18,  1895  (P.  L.  125),  typewriting  is  given  the 
same  legal  force,  meaning,  or  effect  as  writ- 
ing, so  that  a  bill  or  answer  to  a  bill,  etc., 
in  typewriting  does  not  comply  with  the 
equity  rule.  Sunday  y.  Hagenbuch,  18  Pa. 
Co.  Ct  R.  640;  641. 

Writias. 

The  words  "writing"  and  "written"  in- 
clude "printing"  and  "printed"  except  in  the 
case  of  signatures  and  when  the  words  are 
used  by  way  of  contrast  to  "printing."  Writ- 
ing may  be  made  in  any  manner,  except  that 
when  a  person  entitied  to  require  the  ex- 
ecution of  a  writing  demands  It  to  be  made 
with  ink  it  must  be  so  made.  Rev.  Codes  N. 
D.  1899,  I  6137;  Ciy.  Code  S.  D.  1903,  S 
2471. 

PRINT  X^OBKS. 

The  term  "print  works,**  as  used  in  all 
laws  relative  to  the  employment  of  labor, 
shall  mean  any  premises  in  which  is  carried 
on  the  process  of  printing  figures,  patterns, 
or  designs  upon  cotton,  linen,  woolen,  worst- 
ed, or  silken  yam  or  cloth,  or  upon  any 
woven  or  felted  fabric  which  is  not  paper. 
Rey.  Laws  Mass.  1902,  p.  917,  c.  106,  S  a 

PRINTED  OIROUIiAR. 

The  words  "printed  circular**  in  its  usu- 
al acceptance  in  common  language  is  synony- 
mous with  the  word  "handbill,"  and  there- 
fore an  indictment  for  libel,  charging  in  one 
count  that  the  alleged  libelous  statements 
were  contained  in  a  printed  circular  and 
handbill,  is  not  bad  for  duplicity  on  the 
ground  that  a  circular  is  one  thing  and  a 
handbill  another.  People  v.  McLaughlin,  68 
N.  Y.  Supp.  1108,  1109,  83  Misc.  Rep.  691. 

PRDf TED  MATTER. 

"Printed  matter,"  aa  used  in  Rev.  St 
tit  33,  i  2502,  imposing  a  tax  of  26  per  cent 
ad  valorem  on  all  books,  pamphlets  bound 
or  unbound,  and  all  "printed  matter"  not 
specifically  enumerated  or  provided  for  in 
the  act,  etc.,  applies  only  to  articles  ejusdem 
generis  with  books  and  pamphlets,  and  does 
not  include  show  cards  printed  from  litho- 
graphic stones  by  hand  presses  in  the  or- 
dinary manner.  Forbes  Lithograph  Mfg.  Co. 
V.   Worthington,    10   Sup.   Ct   180,    182,   132 
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U.  a  6S6,  88  L.  XkL  468,  affirming  Id.  (U.  8J 
25  Fed.  88e»  90a 

"Printed  matter,**  aa  naed  in  Rer.  8t  I 
2504,  laying  a  tariff  duty  on  engraylngs, 
mapa,  charts,  iilostrated  papers,  and  printed 
matter,  indndea  certain  chromo  Uthographa 
printed  from  oil  atones  upon  paper,  and 
known  as  *'decalcomanie  pictures^"  Arttrar 
▼.  MoUer,  97  U.  B.  865,  868,  24  L.  XkL  1046w 

PBJLNTISD  PUBUCATIOH. 

In  Walk.  Pat  |  66,  it  is  said  that  a 
printed  publication  ia  anything  which  is 
printed,  and,  without  any  injunction  or  secre- 
cy, is  distributed  to  any  part  of  the  public 
in  any  country.  The  statute  permitting  the 
Introduction  of  printed  publications  in  otI- 
denoe  goes  upon  the  theory  that  the  work 
has  been  accessible  to  the  public,  and  that 
the  invention  has  thereby  been  given  to  tha 
public  and  is  no  longer  patentable  by  any 
one.  Oollier  t.  Btinson  (U.  8.)  20  Fed.  906, 
9ia 

PBIHTEB. 

See  "City  Printer.* 

Edito*. 

1  Dig.  61,  requires  that  orders  of  publi- 
cation against  absent  defendants  shall  be 
certified  by  the  printer  in  whose  paper  the 
order  was  published.  Held,  that  the  term 
"printer"  means  not  one  who  merely  per- 
forms the  mechanical  process  of  printing,  but 
one  having  an  interest  as  owner  of  the  pa- 
per in  which  the  order  ia  published;  and 
hence  a  certificate  of  an  editor  is  no  com- 
pliance with  the  statute.  Brown  v.  Wood's 
Heirs,  29  Ky.  (6  J.  J.  Marsh.)  11,  la 

The  word  "printer,"  as  used  in  a  stat- 
ute requiring  proof  of  a  publication  in  a 
newspaper  to  be  made  by  the  affidavit  of  the 
printer,  etc,  does  not  mean  the  person  who 
sets  up  the  type.  It  is  rather  used  as  syn- 
onymous with  "publisher,"  and  such  provi- 
sion is  satisfied  when  the  affidavit  is  made 
by  the  editor  of  the  paper.  Pennoyer  v. 
Neff,  95  U.  S.  714,  721,  24  U  Ed.  566,  over- 
ruling Neff  V.  Pennoyer  (U.  8.)  17  Fed.  Gaa. 
1279,  where  it  was  held  that,  under  Code  Or. 
I  69,  providing  that  in  case  of  publication  of 
summons  the  proof  of  service  shall  be  by  the 
"affidavit  of  the  printer  or  his  foreman  or 
his  principal  clerk,"  an  affidavit  to  such  a 
publication  by  one  styling  himself  "editor" 
is  not  within  the  statute,  which  is  imper- 
ative, and  admits  of  no  proof  of  service  but 
the  affidavit  of  the  printer  or  hia  foreman 
or  his  principal  clerk. 

As  lalNirer  or  meehaaie. 

See  "Laborer";  "Mechania* 

As  maanf aoturer. 

See  "Manufacturer." 


PoUls^ev  ov  pvopxietov. 

"Printer,"  as  used  in  a  statute  requiring 
that  proof  of  a  pubUcation  ahall  be  made  by 
affidavit  of  the  printer  of  a  newspaper  in 
whldi  the  publication  is  made,  does  not  ior 
dicate  the  person  who  sets  the  type,  but  la 
used  aa  synonymoua  with  "publiaher."  Pen- 
noyer V.  Neff.  95  U.  S.  714,  721«  24  L.  Ed.  566; 
Bunco  V.  Bleed  (N.  T.)  16  Barb.  347,  350. 

A  statute  requiring  an  affidavit  of  the 
publication  of  a  aununons  to  be  made  by 
the  "printer"  is  satisfied  by  an  affidavit 
made  by  one  who  styles  himself  to  be  the 
"publisher  and  proprietor."  Sharp  v.  Daug- 
ney,  88  CaL  505,  518. 

The  word  "printer^*  in  a  statute  require 
Ing  the  affidavit  of  the  publication  of  a  aum- 
mona  to  be  made  by  the  printer,  la  satisfied 
by  the  use  of  the  word  "proprietor,"  aa  ttie 
words  in  the  sense  used  are  synonymoua 
Quivey  v.  Porter,  37  Gal.  458,  464;  Wood- 
ward V.  Brown,  51  Pac  %  7*  119  CaL  283;  63 
Am.  St  Bep.  1061 


PRIOR. 

"Prior  to  the  passage,"  aa  used  in  Code,  I 
1249,  providing  that  "a  homestead  may  be 
sold  on  execution  for  debts  contracted  prior 
to  ttie  passage  of  thia  law,"  amounts  to  the 
same  thing  as  if  the  Legislature  had  used 
the  word  "heretofore,"  and  either  must  re- 
late to  the  time  of  taking  effect,  and  not  to 
the  time  of  the  passage.  Charless  v.  Lamber 
son,  1  Iowa  (1  Glaive)  435,  443,  63  Am.  Dtx-. 
457. 

"Prior  to,"  aa  used  in  a  lease  providing 
that  the  lessors  should  have  the  privil^e 
of  terminating  it  at  an^  time  upon  giving 
six  months'  notice  of  their  intention  to  do  so 
"prior  to"  the  1st  day  of  July  of  any  year 
during  the  lease,  cannot  be  construed  as 
synonymous  with  "on."  Quidort  v.  Bullitt, 
36  AU.  881,  882,  60  N.  J.  Law,  119. 

The  words  "prior  to  shipment,"  aa  used 
in  a  fire  insurance  policy  expressed  to  cover 
the  risk  of  fire  on  shore  tor  ten  days  prior 
to  shipment,  means  for  ten  days  after  the 
Issuance  of  the'  policy.  Fire  Ins.  Ass'u  v. 
Merchants'  &  Miners'  Transp.  Co.,  7  Atl. 
005,  910,  66  Md.  339,  59  Am.  Rep.  162. 

Under  chapter  132,  8p.  Laws  1875,  pro- 
viding that  notice  of  the  time,  place,  and 
object  of  a  meeting  to  vote  on  the  question 
of  issuing  bonds  to  aid  In  the  construction 
of  a  railway  should  be  posted  at  least  ten 
days  prior  to  the  meeting,  notices  posted  on 
the  13th  day  of  May  of  a  meeting  to  be  held 
on  the  23d  was  sufficient  Goe  v.  Caledonia 
&  M.  Ry.  Co.,  27  Minn.  197,  6  N.  W.  621. 

In  order  to  be  enabled  to  offer  evidence 
to  impeach  a  certificate  in  bankruptcy  on  ac- 
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emmt  of  '*8oine  fraud  or  willful  ooncealmeat 
b7  him  of  his  property,**  the  "prior  reason- 
able  notice,  apedfying  in  writing  such  fraud 
or  concealment**  required  by  the  bankrupt 
act,  should  be  by  replication  to  the  defend- 
ant's plea  seasonably  filed,  or  by  wrlttm 
Botioe  seasonably  given,  setting  forth  in  ^ 
ther  case  spedflcally  the  fraud  and  conceal- 
ment, and  wherein  it  consisted,  as  if  it  were 
a  special  declaration  in  an  action  on  the  case. 
Ghadwidc  t.  Starrett,  27  Me.  188,  148. 

PBIOB  APPytOPRIATIOH. 

In  reference  to  the  right  to  fiowing  wa- 
ter "prior  appropriation"  means  the  right 
which  the  first  or  original  user  thereof  has 
as  against  the  right  of  the  riparian  proprie- 
tor. It  is  the  outgrowth  of  a  custom  among 
tiie  people  of  the  Western  states,  and  is  now 
recognized  in  such  states  usually  by  stat- 
utes. Drake  t.  Barhart,  28  Pac  641,  642, 
2  Idaho  (Hash.)  750. 

The  doctrine  of  prior  appropriation  of 
water  confers  upon  a  riparian  owner  or  one 
having  titl6  to  a  water  right  by  a  grant  from 
him  the  right  to  the  use  of  the  water  of  a 
stream  which  would  be  unreasonable  at  com- 
mon law,  and  to  this  extent  the  doctrine  of 
prior  appropriation  may  be  said  to  have  abro- 
gated the  common-law  rule.  Smith  y.  Den- 
niff,  eo  Paa  398»  889,  24  Mont  20,  81  Am. 
St  Rep.  40& 

naOB  OLAIKS. 

"Prior  claims,**  as  used  In  an  entry  of 
land  which  calls  for  a  certain  number  of 
acres  "exdusiye  of  prior  claims,"  but  gives 
no  data  by  which  the  situation  or  extent  of 
those  claims  can  be  ascertained  by  a  subse- 
quent locator,  does  not  mean  every  species  of 
claim,  no  matter  how  vague,  and  no  matter 
whether  it  be  surveyed  or  not  but  intended 
such  claims  only  as  were  valid  in  law. 
Stansberry's  Heirs  v.  Pope  (6  J.  J.  Marsh.) 
29  Ky.  189,  102. 

PBIO&  XJEK8. 

As  between  two  liens,  or  In  a  class  of 
liens,  the  one  superior  to  the  others  very 
properly  can  be  said  to  be  "prior."  Fidelity 
Ins.  Trust  &  Safe  Deposit  Go.  v.  RoancAe 
Iron  Ck>.  (U.  S.)  81  Fed.  439,  447. 

Rent  due  under  a  coal  lease  is  not  a 
"prior  lien"  under  Act  April  6,  1830,  relat- 
ing to  mortgages,  so  that  a  mortgage  of  the 
leasehold  will  be  discharged  by  a  sheriff's 
sale  of  the  term  under  an  execution  against 
the  lessee.  By  such  act  was  meant  such 
Hens  as  appear  of  record  in  the  ordinary 
course — judgments,  mechanics'  liens,  and  the 
like.  Miners'  Bank  of  Pottsville  v.  Heilner, 
47  Pa  (11  Wright)  452,  46a 


FBIOB  HEOUOZaf  OB. 

"Prior  negligence"  will  usually  be  found 
substantially  the  same  as  negligence  that  is 
regarded  as  a  remote  cause  of  the  injury. 
Holwerson  v.  St  Louis  &  S.  Ry.  Go.,  67  &  W. 
770,  776,  167  Mo.  216,  60  L.  R.  A.  86a 


PBIOB  PAVEMEHT. 

To  constitute  a  "prior  pavement**  with- 
in the  meaning  of  Laws  1870,  c.  383,  in  re- 
lation to  local  improvements,  where  the  as- 
sessment in  question  is  for  paving  the  trav- 
eled part  or  carriageway  of  a  street  there 
must  have  been  a  substantial  pavement  of 
that  portion  of  the  street  Although  a  street 
has  been  curbed,  guttered,  and  a  narrow 
strip  on  each  side  laid  with  cobble  stones 
for  the  purpose  of  binding  and  protecting 
the  gutter  stones,  and  although  the  side- 
walks have  been  flagged  and  crosswalks  laid, 
this  is  not  a  prior  pavement  In  re  Brady, 
86  N.  T.  268,  27a 


PBIOBITT. 

"Priority**  is  a  relative  or  comparative 
.tenn.  An  "adjudication  of  priorities,"  with- 
in the  meaning  of  the  irrigation  acts,  is  the 
judicial  determination  of  the  claims  of  dif- 
ferent parties  to  the  use  of  water  for  ir- 
rigation within  the  same  irrigation  district 
People  V.  Downer,  86  Pac.  787,  788,  19  Oolo. 
696. 

As  used  in  Election  Law,  I  66,  as  amend- 
ed by  Laws  1901*  e  664,  |  8,  providing  that  a 
dispute  arising  from  the  substantial  identi- 
ty of  names  or  emblems  chosen  by  two  or 
more  political  parties  or  Independent  bodies 
to  designate  their  tickets  is  to  be  deter- 
mined by  the  officer  with  whom  a  certificate 
of  nomination  is  filed,  being  governed  as  far 
as  possible  in  his  decision  by  "priority  of 
designation"  in  the  case  of  a  device  or  em- 
blem, and  of  use  in  the  case  of  the  party 
name,  does  not  mean  strict  priority  in  filing 
of  the  certificate  for  the  purpose  of  election 
of  the  current  year.  If  it  did,  a  direct  state- 
ment to  that  effect  in  the  statute  would  nat- 
urally be  looked  for  since  a  simple  means  of 
determining  the  dispute  would  then  be  af- 
forded. The  matter  evidently  depends  upon 
the  priority,  use,  and  designation  as  a  fact 
and  this  leaves  open  an  inquiry  into  the  sub- 
stantial rights  of  the  contesting  parties  to 
the  name  and  emblem  for  election  purposes. 
In  re  Smith,  73  N.  Y.  Supp.  463,  464,  36  Misc. 
Rep.  292. 

Under  Code  Oiv.  Proa  |  2719,  providing 
that  judgments  docketed  against  a  defend- 
ant shall  be  paid  according  to  their  priority, 
such  judgments  are  payable  in  the  order  in 
which  they  were  docketed,  since  the  word 
**prior"  can  signify  nothing  but  priority  in 
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point  of  time  when  applied  to  a  Judgment.  In 
re  TOwnaendL  81  N.  X.  Snpp.  409, 410, 83  Hon, 
200. 

PRiSL 

The  word  "^rlse,"  aa  oaed  in  maritime 
law,  haa  the  same  seilse  as  '^capture"  In  Eng- 
lish, and  la  used  to  designate  not  only  a 
lawful  taking  or  seizure  in  lawful  war  by 
the  acts  of  governments,  but  any  other  de- 
tention on  the  sea.  Dole  t.  New  England 
Mut  Marine  Ins.  Co.,  88  Haaa.  (6  AUen) 
373,888»388. 

PRISON. 

See  "State  Prison." 

''A  prison,"  says  Jacob  In  hia  Law  Dic- 
tionary, "is  a  place  of  confinement  for  the 
safe  custody  of  persons  in  order  to  their  an- 
swering in  any  action,  civil  or  criminaL" 
Scarborough  v.  Thornton,  9  Pa.  (9  Barr.)  451, 
464. 

St  1887t  c  435,  provides  that  whoever 
haa  been  twice  convicted  of  crime,  sentenced, 
and  "oonmiitted  to  prison"  in  this  or  any 
other  state,  or  once  in  this  and  once  at  least 
in  any  other  state,  for  terms  of  not  leas  than 
three  years  each,  shall  on  conviction  of  fel- 
ony committed  in  thia  state  after  the  pas- 
sage of  this  act  be  deemed  to  be  an  habitual 
criminal,  and  shall  be  punished  by  impris- 
onment in  the  state  prison  for  twenty-five 
years.  Held,  that  the  act  did  not  discrim- 
inate against  persons  who  had  been  sentenced 
to  state  prison  as  against  those  sentenced  to 
other  places  of  imprisonment,  since  the  words 
"committed  to  prison,"  as  used  in  that  stat- 
ute, were  not  limited  to  states'  prisons,  but 
included  all  places  of  imprisonment  or  con- 
finement Sturtevant  v.  Ck>mmonwealth,  83 
N.  ID.  648,  649,  158  Mass.  69a 

The  term  "prison,**  as  used  In  the  chap- 
ter of  the  Penal  Ck>de  relating  to  escapes, 
includes  the  penitentiary,  county  Jails,  and 
every  place  designated  by  law  for  the  keeping 
of  persons  held  in  custody  under  process  of 
law,  or  under  any  lawful  arrest  Rev.  Codes 
N.  D.  1899,  I  6056;  Pen.  Code  S.  D.  1903,  I 
152. 

The  term  "prison,**  as  used  in  the  chap- 
ter of  the  Penal  Ck>de  relating  to  escapes  and 
aiding  therein,  means  any  place  designated 
by  law  for  the  keeping  of  persons  held  in  cus- 
tody under  process  of  law,  or  uuder  lawful 
arrest    Pen.  Code  N.  Y.  1903,  S  92. 

The  term  *^risoD,"  as  used  in  the  Penal 
Oode,  includes  territorial  prisons;  also  any 
other  prison  in  any  other  territory  or  state 
in  which  this  territory  has  the  right  by  con- 
tract or  otherwise  to  incarcerate  persons  con- 
victed of  crime  in  this  territory;    and  also 


county  jaila  and  every  place  designated  by 
law  for  the  keeping  of  persona  held  In  cus- 
tody under  process  of  law  or  under  any  law- 
ful arrest    Rev.  St  OkL  1903»  |  a06& 

PRISON  BREACK. 

Prison  breach  is  the  crime  of  breaking 
out  of  prison.  Randall  v.  State^  22  AtL  46^ 
53  N.  J.  Law  (24  Yroom)  48& 

PBI80H  OHABOE8. 

The  term  ''prison  charges,"  aa  used  In 
St  1821,  c.  59,  I  8,  providing  that  plaintifTa 
agent  or  attorney  who  shall  indorse  his  name 
on  the  original  writ  shall  be  liable  in  case 
of  inability  of  plaintiff  to  pay  defendant 
all  costs  that  he  shall  recover  and  to  pay  all 
prison  charges  that  may  happen  where  plain- 
tiff shall  not  support  his  action,  do  not  in- 
clude the  sheriff's  fees  on  execution  render- 
ed against  plaintiff  and  in  favor  of  defend- 
ant nor  doea  it  include  the  ofllcer's  fees  for 
committing  the  original  plaintiff  to  prison, 
such  expenses  not  being  incurred  in  prison. 
How  ▼.  Codman,  4  Ma.  (4  GreenL)  79^  83: 

PRISOKEB. 

AU  prisoners,  see  *'AIL*» 

A  "prisoner**  is  a  person  deprived  of  his 
liberty  by  virtue  of  a  Judicial  or  other  lawful 
proceas.  Authority  granted  by  resolution 
of  a  dty  council,  directing  the  marahal  to 
work  prisoners,  does  not  confer  the  right  to 
require  those  in  custody,  but  illegally  impris- 
oned, and  not  sentenced  to  hard  labor,  to  be 
thus  employed.  Royce  v.  Salt  Lake  City, 
49  Pac.  290,  292,  15  Utah,  401. 

The  verdict  of  a  jury  in  a  criminal  case 
is  always  to  be  read  in  connection  with  the 
indictment  and  if,  on  reading  them  together, 
the  meaning  of  the  verdict  la  certain,  thia  is 
sufficient  A  verdict  finding  a  prisoner  guilty 
by  the  use  of  the  word  **prisoner*'  identifiea 
the  person  named  in  the  indictment  in  cus- 
tody, iLnd  on  trial  as  the  person  guilty  of 
the  offense.  Hairston  v.  Commonwealth,  32 
S.  B.  797.  97  Va.  754. 

A  prisoner  while  within  the  prison 
bounds,  established  by  the  court  of  common 
pleas  in  pursuance  of  the  statutes,  which 
are  to  be  considered  as  an  extension  of  the 
four  walls  of  the  prison,  is  to  all  legal  in- 
tents a  prisoner,  and  as  such  is  entitled  to 
the  support  given  by  the  act  ton:  the  relief 
of  insolvent  debtors.  Buttles  y.  Carlton,  1 
Ohio  (1  Ham.)  33,  34. 

A  prisoner  who  gives  security  for  the 
prison  bounds,  while  thenceforward  no  longer 
in  the  custody  of  the  sheriff  more  than  aa 
may  be  sufficient  to  protect  the  sherifT 
against  any  suit  which  the  creditors  may 
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bring  against  bim  for  not  confining  the  debt- 
or within  the  walls  of  the  prison,  is  neverthe- 
less a  true  prisoner,  being  in  the  custody  of 
the  law.  Meredith's  Adm'x  ▼•  Duval  (Ya.) 
1  Munf.  76,  80. 

The  term  "prisoner,"  as  used  in  the 
chapter  of  the  Penal  Code  relating  to  escapes 
and  aiding  therein,  means  any  person  held 
in  custody  under  process  of  law  or  under 
lawful  arrest.  Pen.  Code  N.  T.  1903,  |  03; 
Gen.    St    Minn.    1804,    |    6368. 

The  term  "prisoner,"  as  used  In  the 
chapter  of  the  Penal  Code  relating  to  escapes. 
Includes  every  person  held  in  custody  under 
process  of  law  Issued  from  a  court  of  com- 
petent jurisdiction,  whether  dvll  or  criminal, 
or  under  any  lawful  arrest  Bev.  Codes  N. 
D.  1800,  I  6067:  Pen.  Code  8.  D.  1008,  1 168; 
Bev.   St.   Okl.   1003,  |  2060. 

Under  a  statute  providing  that  In  case 
of  the  escape  of  any  prisoner  committed  for 
debt  the  sheriff  shall  stand  chargeable  to 
the  creditor  or  person  to  whose  use  any 
forfeiture  was  adjudged.  It  Is  held  that  a 
person  committed  on  mesne  process  is  not  a 
person  committed  for  debt,  since  the  court 
observes,  to  construe  the  terms  "prisoner 
committed  for  debt"  to  embrace  prisoners 
committed  on  mesne  process,  is  not  only  giv- 
ing them  a  meaning  which  they  do  not 
usually  have  In  common  parlance,  but  is  ex- 
tending their  meaning  so  as  to  embrace 
cases  not  within  the  terms  of  any  sound  rea- 
son whatever.  LoveU  v.  Bellows^  7  M.  H. 
876,  380. 

PRIVACY. 

See  "Right  of  Privacy.* 

PRIVATE 

See  "Things  Private.*' 

Mr.  Webster  says  that.  In  gmeral,  pub- 
lic" expresses  something  common  to  mankind 
at  large,  to  a  nation,  state,  city,  or  town,  and 
is  opposed  to  "private,"  which  denotes  that 
which  belongs  to  an  individual,  to  a  family, 
to  a  company  or  a  corporation.  Chamberlain 
V.  aty  of  Burlington,  10  Iowa,  805,  402. 

The  word  "private,"  as  used  in  a  plat 
marking  a  certain  square,  simply  indicates 
that  the  square  was  donated  for  the  use  of 
individuals  that  might  thereafter  become 
lot  owners  abutting  on  the  square,  and  not 
to  the  general  public.  Smith  v.  Heath,  102 
111.  130,  140. 

In  an  action  for  malicious  prosecution 
the  word  "private,"  as  used  in  an  instruction 
that.  If  the  defendant  had  no  cause  of  ac- 
tion, but  "prosecuted  his  suit  to  secure  pri- 
vate and  ulterior  benefits,  etc.,  this  was  con- 
clusive evidence  of  malice,"  did  not  refer 


to  Individual  interests  or  purposes  as  dis- 
tinguished from  public,  but  meant  "conceal- 
ed," and  referred  to  secret  purposes,  which 
the  suit  Itself  had  no  tendency  to  disclose^ 
although  It  Is  true,  as  an  abstract  proposi- 
tion, that  every  suit  brought  by  private  par- 
ties Is  for  private  purposes,  and  Is  often  for 
purposes  beyond  the  mere  judgment  recover- 
ed—as to  prevent  a  repetition  of  the  Injury, 
eta — and  therefore  the  purposes  of  a  suit 
may  properly  be  both  private  and  ulterior. 
Spain  V.  Hower,  26  Wis.  626,  630. 

PBIVATE  ACT. 

A  "private  act,"  as  defined  by  Black- 
crtone,  "Is  one  which  operates  only  upon  par- 
ticular persons  and  private  concerns,  such 
as  the  Bomans  entitled  'senatus  decreta* 
in  contradistinction  to  the  *senatus  consults,' 
which  regarded  the  whole  community;  and 
of  these  the  Judges  are  not  bound  to  take 
notice  unless  they  be  formally  shown.  Thus 
to  show  the  distinction  the  statute,  13  Ellz. 
a  10,  to  prevent  spiritual  persons  from  mak- 
ing leases  for  longer  terms  than  twenty-one 
years  or  their  lives,  Is  a  public  act  being  a 
rule  prescribed  for  the  whole  body  of  spiritu- 
al persons  in  the  nation,  but  an  act  to  enable 
the  Bishop  of  Chester  to  make  a  lease  to 
A.  B.  for  sixty  years  is  an  exception  to 
this  rule,  it  concerning  only  the  parties  and 
the  bishop's  successors,  and  is  therefore  a 
private  act"  Unity  v.  Burrage,  103  U.  S. 
447,  464,  26  L.  Ed.  406;  Ex  parte  Burke, 
60  Cal.  6,  11,  43  Am.  Bep.  231. 

A  "private  act"  is  defined  in  Burrill's 
Law  Dictionary  as  one  which  relates  to  par- 
ticular classes  or  particular  persons  or  places. 
Allen  V.  Hirsch,  8  Or.  412,  423. 

A  private  bill,  act  or  law  relates  only  to 
particular  persons  or  particular  classes  of 
men  and  their  private  concema  Fall  Brook 
Goal  Go.  V.  Lynch,  47  How.  Prac.  620  (citing 
1  Bl.  Gomm.  460,  2  Burrill's  Law  Diet  335). 
A  private  act  has  been  defined  to  be  an  act 
operating  only  on  particular  persons  and  pri- 
vate concerns.  People  v.  Palmer,  36  N.  Y. 
Supp.  222,  225,  14  Misc.  Rep.  41;  Allen  v. 
Hirsch,  8  Or.  412,  416;  People  v.  Wright, 
70  111.  388,  30a 

Private  statutes  are  such  as  relate  to, 
concern,  and  afTect  particular  persons,  or 
something  in  which  individuals  or  classes 
of  persons  are  interested  in  a  way  and  degree 
peculiar  to  them,  and  not  common  to  the 
whole  community.  State  v.  Ohambers,  03  N. 
G.  600,  602. 

A  private  bill  "Is  one  relating  to  any  par- 
ticular place,  or  to  several  particular  places, 
or  to  one  or  several  particular  counties." 
Kent  defines  a  private  bill,  as  "such  as  con- 
cern the  particular  interest  or  benefit  of  cer- 
tain Individuals,  or  particular  classes  of 
men;  operating  on  a  particular  thing  or  pri- 
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▼ate  person."    People  v.  Cbautaaqua  County 
Snp'rs,  43  N.  T.  10,  17. 

Private  acts  are  those  which  concern 
only'  a  particular  species,  thing,  or  person, 
as  acts  relating  to  a  particular  place,  or  to 
one  or  divers  counties.  Bretz  T.'City  of  New 
York  (N.  Y.)  3  Abb.  Prac.  (N.  S.)  478,  479. 

A  private  statute  relates  to  or  affects 
a  particular  person  by  name,  or  so  that  cer- 
tain individuals  or  classes  of  persons  are  in- 
terested in  a  manner  peculiar  to  themselves 
and  not  in  common  with  the  entire  commu* 
nity.  Sasser  t.  Martin,  29  8.  B.  278,  281» 
101  Ga.  447. 

Private  or  special  statutes,  says  Sedg- 
wick in  his  work  on  Statutory  and  Constitu- 
tional Law,  relate  to  certain  Individuals 
or  particular  classes  of  men.  In  Smith  on 
Constitutional  Construction  it  is  said  that 
"the  distinction  between  public  and  private 
statutes  is  this:  A  general  or  public  act  is 
a  universal  rule  that  regards  the  whole  com- 
munity, but  special  or  private  acta  are  rather 
exceptions  tlian  rules,  being  those  which  op- 
erate upon  private  persons  and  private  con- 
cerns." Page  917,  |  802.  People  v.  Wright, 
70  Ul.  388,  398. 

''Abbott  in  his  Law  Dictionary  defines 
a  private  act  to  be  an  enactment  wMch 
does  not  affect  the  public  at  large,  but  bears 
on  individuals  only;  such  as  an  act  settling 
the  title  to,  or  authorizing  the  sale  of  a 
particular  parcel  of  land;  an  act  allowing  a 
person's  claim  against  government  and  di- 
recting payment'*  Laws  1867,  c.  846,  in- 
corporating the  New  York  Board  of  Fire 
Underwriters,  was  a  public  act  so  far  as  it 
authorized  the  board  to  provide  a  fire  patrol 
to  be  under  the  control  of  the  fire  department 
Willie  on  duty  at  a  fire,  with  suitable  ap- 
paratus to  save  property  or  life,  and  giving 
the  patrol  power  to  enter  any  building  on  fire 
or  in  danger  of  taking  fire;  such  statute  be- 
ing a  delegation  of  police  power.  New  York 
Board  of  Fire  Underwriters  v.  Metropolitan 
Lloyds,  33  N.  Y.  Supp.  647,  11  Misa  Rep. 
646. 

The  terms  ''local  act^  or  •'private  act" 
in  the  constitutional  provision  providing  that 
no  private  or  local  bill  shall  embrace  more 
than  one  subject,  and  that  shall  be  express- 
ed in  the  title,  does  not  apply  to  an  act  reg- 
ulating the  amount  and  manner  of  paying 
the  officers  or  any  given  number  of  the  ofil- 
cers  of  a  county  of  the  state  for  their  offi- 
cial services  when  such  services  are  rendered 
in,  and  form  a  part  of,  the  administration 
and  execution  of  the  laws  of  the  state,  and 
affect  equally  the  whole  citizens  thereof  who 
come  within  their  range.  Connor  v.  City  of 
New  York,  6  N.  Y.  (1  Seld.)  28R-297. 

A  private  act  relates  to  private,  and  not 
public,  interests,  and  to  individual  cases, 
and  not  to  a  whole  community.    The  provi- 


sions amending  the  charter  of  the  city  of 
New  York,  enacted  April  14,  1857,  providing 
that  no  member  of  the  common  council  shall 
receive  any  compensation  for  Ids  services,  is 
not  a  private  act  witliln  the  meaning  of 
Const  art  3,  S  16,  providing  tliat  no  private 
act  shall  embrace  more  than  one  subject 
which  shall  be  expressed  in  the  title,  for  by 
the  act  it  was  intended  to  regulate  the  gov- 
ernment of  a  city  containing  a  large  portton 
of  the  population  of  the  state.  Phillips  v. 
City  of  New  York  (N.  Y.)  1  HUt  4S8»  489. 

Statutes  are  public  or  private.  A  pri- 
vate statute  is  one  which  conoems  only  cer^ 
tain  designated  persons^  and  affects  only 
their  private  rights.  All  other  statutes  are 
public,  in  which  are  included  statutes  cre- 
ating or  affecting  corporations.  Ann.  Codes 
ft  St  Or.  1901,  I  786;  Rev.  St  Utah  1898,  | 
3377. 

A  private  statute  is  one  which  concerns 
only  certain  designated  individuals,  and  af- 
fects only  their  private  rights.  Code  Olv. 
Proc  Oal.  1903,  I  1898. 

The  term  "private  bill,"  as  used  in  the 
title  on  public  printing,  shall  be  construed  to 
mean  all  bills  for  the  relief  of  private  par- 
ties, bills  granting  pensions,  and  bills  re- 
moving poUtical  disabilities.  U.  S.  Comp.  St 
1901,  p.  2654. 

Glass  laws. 
A  law  which  relates  to  persons  or  things 
as  a  class  is  general,  but  when  it  relates  to 
particular  persons  or  things  of  a  class  it  is 
special  QC  private.  In  re  New  York  SUevated 
R.  Co.,  8  Abb.  N.  C.  401,  417,  422. 

A  law  which  should  provide  for  one 
case  only  in  a  proper  case  should  be  held  to 
t)e  a  general  law.  It  is  not  required  that 
all  general  laws  sliall  be  equally  general.  A 
law  legislating  for  a  class  is  a  general  law 
when  it  is  for  a  class  "requirtng  legislation 
peculiar  to  itself  in  the  matter  covered  by 
the  law."  A  law  relating  to  particular  per- 
sons or  things  as  a  class  is  said  to  be  gen- 
eral, while  a  law  relating  to  particular  per- 
sons or  tilings  of  a  class  is  deemed  special 
and  private.  Whether  such  laws  are  to  be 
deemed  general  laws  or  special  depends  very 
much  upon  whether  classlilcation  is  appro- 
priate. Certain  rules  by  which  the  propriety 
of  the  dassffication  may  be  tested  have  been 
stated  by  courts,  and  have  become  vrell  es- 
tablished. These  rules  are  applied  by  the 
decisions  with  varying  strictness.  The  main 
difficulty  is  in  the  application  of  the  rules. 
One  rule  is,  all  classification  must  be  based 
upon  substantial  distinctions  which  make 
one  class  really  different  from  another. 
Johnson  y.  City  of  MUwaukee,  60  N.  W.  270, 
271,  88  Wis.  383. 

A  law  applicable  to  a  special  class  of 
persons  is  a  public  and  general  law,  and  has 
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uone  of  the  proTisions  of  a  private  act.  Bill- 
waukee  Go.  y.  Isenrlng,  109  WU.  9,  85  N.  W. 
131,  53  L.  R.  A«  635. 

As  law. 

See  "Law.** 

As  looal  law. 

The  word  ''private^  as  applied  to  a  stat- 
ute Is  often,  and  perhaps  s^enerally,  used  as 
synonymous  with  "local.**  Kerrigan  y. 
Force,  68  N.  T.  881,  888. 

All  local  statutes  are  not  private  stat- 
utes. For  example,  such  as  create  and  reg- 
ulate counties  are  local  in  an  important 
sense,  but  are  not  private.  A  statute  for- 
bidding the  sale  of  liquors  within  two  miles 
of  a  certain  locality  is  a  local-  statute,  but 
notm  private  one.  State  T.  Chambers^  08  N. 
G.  600,  602. 

As  areoord. 

See  "Record.** 

PBIVATB  AOTIOir. 

Actions  are  of  two  kinds— pnblle  and  pri- 
vate. A  private  action  may  be  maintained 
for  the  enforcement  or  protection  of  a  pri- 
vate or  indlvldua]  right  iae  redress,  or  preven- 
tion of  a  wrong  done  or  threatened  to  the 
person  in  his  individual  character.  To  main- 
tain it,  it  must  appear  that  some  personal 
right  has  been  or  is  about  to  be  invaded,  or 
that  the  party  is  entitled  to  have  such  right 
enforced  or  protected  in  a  court  of  Justice. 
The  suitor  must  make  title  in  a  private  ca- 
pacity to  the  relief  demanded.  Ketchum  v. 
Oity  of  Buffalo,  14  N.  Y.  (4  Kern)  855,  870. 

PBIVATB  ATTOBBBT. 

A  "private  attorney^  is  an  attorney  em- 
ployed by  and  in  the  interest  of  private  per- 
sons and  one  not  paid  out  of  public  funds. 
He  is  one  who  has  a  special  interest  in  the 
securing  of  a  conviction,  being  employed  by 
private  persons  to  prosecute.  State  v.  Whit- 
worth,  66  Pac.  748,  751,  26  Mont  107. 

PBIVATB  BAKKEB. 

A  private  banker  is  a  person  or  firm, 
not  a  corporation,  engaged  in  banking,  with- 
out having  special  privileges  or  authority 
from  the  state.  In  re  Surety  Quarantee  A 
Trust  Co.,  121  Fed.  73,  74,  56  O.  0.  A.  654 
(citing  Perkins  v.  Smith,  116  N.  T.  441,  23 
N.  B.  21);  Sexton  v.  Home  Ins.  Co.,  54  N.  T. 
Supp.  862,  863,  35  App.  Div.  170;  People  v. 
Doty,  80  N.  y.  225,  228.  The  term  has  a 
definite  signification,  and  is  applied  only  to 
individuals  or  to  a  firm,  and  does  not  com- 
prehend corporations.  In  re  Surety  Guar- 
antee A  Trust  Co.  (U.  &)  121  Fed.  78»  74,  66 
O.  0.  A.  C54. 


The  proper  phrase  for  a  banker  who  ex- 
ercises in  his  business  no  more  than  the 
rights  and  privileges  common  to  all  men,  as 
distinguished  firom  a  bank  or  association  or 
person  who  has  taken  advantage  of  the  pro- 
visions of  statutes,  and  by  a  compliance  with 
the  conditions  of  them  as  privileges  not  nat- 
ural and  common,  is  not  'individual  bank- 
er" ;  it  is  "private  banker."  He  is  private  in 
his  business.  Inasmuch  as  he  may  conduct  it 
as  he  pleases  within  law,  and  is  not  subject 
to  visitation  or  scrutiny  by  the  state;  while 
those  who  have  started  a  banking  business 
under  an  enabling  statute  are  public,  inas- 
much as  the  public  have  given  them  the 
right,  and  have  the  power  to  demand  securi- 
ties and  have  reports,  and  to  make  inquiry 
into  the  business  and  how  it  is  conducted. 
People  V.  Doty,  80  N.  Y.  225,  233. 

Private  bankers  are  declared  to  be  those 
who  carry  on  the  business  of  banking  by  re- 
ceiving money  on  deposit  with  or  without  in- 
terest, by  buying  and  selling  bills  of  ex- 
change, promissory  notes,  gold  or  silver  coin, 
bonds  or  stock  or  other  securities,  or  of  loan- 
ing money,  without  being  incorporated.  Rev. 
Bt  Mo.  1899,  I  1298. 

Private  bankers  are  those  who,  without 
being  incorporated,  carry  on  the  business  of 
banking.    Bev.  St  Utah  1888^  |  884. 

PBIVATB  BUX. 

See  "Private  Act* 

PBIVATB  BBIDOB. 

A  bridge  built  for  the  mere  purpose  of 
connecting  a  private  mUl  with  a  public  high- 
way, or  for  any  other  such  similar  private 
purpose,  but  which  the  public  occasionally 
uses,  will  not  be  construed,  on  account  of 
such  use,  as  necessarily  a  part  of  the  high- 
way, or  as  being  within  the  highway,  with- 
in the  meaning  of  a  statute  making  all  brid- 
ges in  a  highway  public  bridges.  Rex  v. 
Inhabitants  of  Bucks'  County,  12  Bast  19% 
203. 

PBIVATB  BU8INB88  OOBPOBATXOB. 

See  "Private  Corporations."* 

PBTVATB  OABBIEB. 

'Trivate  carriers"  are  such  as  carry  for 
hire,  and  do  not  come  within  the  definition 
of  a  common  carrier.  Yarble  v.  Blgley,  77 
Ky.  (14  Bush)  698,  708,  29  Am.  Rep.  435 
(citing  Ang.  Carr.  |  46). 

"A  private  carrier  is  one  who^  without 
being  engaged  in  such  business  as  a  public 
employment  undertakes  to  deliver  goods  in 
a  particular  case  for  hire  or  reward."  Pen- 
newlll  T.  CuUen  (Del.)  5  Har.  23&-241. 
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Private  carriers  are  those  who  under- 
take the  transportation  in  a  particular  in- 
stance only,  not  making  It  their  vocation, 
nor  holding  themselves  out  to  the  public  as 
ready  to  act  for  all  who  desire  their  services. 
Brown  v.  New  York  Cent  &  H.  R.  R.  Co.,  27 
N.  Y.  Supp.  69,  lU  76  Hun,  S55  (dtlng  Abb. 
Law  Diet). 

Those  who  undertake  the  gratuitous  car- 
riage of  goods  are  deemed  "private  carriers,'' 
and  held  liable  only  as  mandatories;  that  Is, 
only  for  losses  resulting  from  gross  negli- 
gence. Rogers  v.  Kennebec  Steamboat  Co., 
29  AU.  1069,  1072,  86  Me.  261,  26  L.  R.  A. 
491. 

Private  carriers  are  such  as  carry  for 
hire  but  do  not  come  within  the  definition  of 
a  common  carrier.  Varble  v.  Bigley,  77  Ky. 
(14  Bush)  698,  703,  29  Am.  Rep.  436  (citing 
Ang.  Carr.  S  46). 

PRIVATE  CBCARITT* 

A  bequest  directed  to  be  given  In  private 
charity  does  not  create  a  trust,  and  cannot 
be  carried  out  as  a  general  charity,  its  ob- 
ject being  too  indefinite  to  enable  the  court 
or  crown  to  execute  it  as  a  trust;  while,  on 
the  other  hand,  the  object  being  private,  it 
cannot  be  enforced  by  the  court  or  crown  as 
a  general  charity,  all  charities  thus  enforce- 
able being  necessarily  public  in  nature.  The 
general  principle  is  that  the  trust  must  be 
of  such  tangible  nature  that  the  court  can 
deal  with  it  When  it  is  mixed  up  with  gen- 
eral moral  duty,  it  is  not  a  subject  of  juris- 
diction of  the  court.  Hence,  where  a  testa- 
tor devised  money  to  be  given  "in  private 
charity,*'  such  money  went  to  the  next  of 
kin.  Ommanney  t.  Butcher,  Turn.  &  R.  260* 
273. 

PRIVATE  CHARTER. 

"Private  charters'*  are  limitations  or  re- 
strictions of  legislative  power,  and  are  bind- 
ing not  only  on  the  legislators  who  make 
them,  but  on  their  successors  ever  after.  It 
is  a  branch  of  legislation  in  which  the  im- 
mediate actors  touching  the  subject  flcted 
upon  exhaust  the  whole  power  which  has 
been  committed  to  the  legislative  department, 
and  thus  leave  their  successors  with  less  of 
sovereignty  than  they  themselves  possessed. 
Proprietors  of  Charles  River  Bridge  v.  Pro- 
prietors of  Warren  Bridge,  24  Mass.  (7  Pick.) 
344,  461. 

PRIVATE  OIASML 

The  act  (Laws  1885,  e.  428)  authorizing 
the  board  of  claims  to  audit  the  claims  of 
certain  counties  for  moneys  expended  in  the 
trial  of  convicts  in  the  state  prison  and  re- 
formatory for  crime  committed  during  their 
Imprisonment  does  not  violate  Const  1846, 


art  8^  I  19,  providing  that  the  Legislature 
shall  neither  audit  nor  allow  any  '^private 
claims'*  against  the  state,  since  such  claims 
of  the  counties  are  not  private  claims  within 
the  purview  of  the  section.  Cayuga  County 
Sup'rs  V.  State,  153  N.  Y.  279,  289,  47  N.  E. 
288,  290. 

PRIVATE  OONOERN. 

An  act  of  the  Legislature  appropriating 
a  sum  of  money  for  the  purchase  of  certain 
relics,  to  be  paid  on  the  certificate  of  three 
persons  named  that  the  relics  are  in  their 
opinion  genuine,  and  that  it  is  desirable  in 
their  judgment  that  they  should  be  placed  in 
the  museum  of  the  state  library,  is  not  a  pro- 
vision for  arbitration  to  determine  contro- 
versies between  individuals,  or  in  matters  of 
'^private  concern"  in  which  all  the  apprais- 
ers are  required  to  act,  but  was  an  appoint- 
ment of  appraisers  to  act  between  an  indi- 
vidual and  the  state  and  as  a  matter  of  pub- 
lic concern,. in  which  a  majority  act  as  the 
whole  when  all  have  met  People  v.  Nich- 
ols, 52  N.  T.  478,  481,  482,  11  Am.  Rep.  734. 

PRIVATE  OOHFES8IOH. 

In  the  Lutheran  Church,  confession 
made  as  a  condition  precedent  to  participa- 
tion by  members  in  the  sacrament  of  the 
Lord's  Supper  is  "private"  when  made  by 
each  individual  privately  to  a  pastor,  and  is 
"open"  when  made  publicly  by  all  members 
in  church  immediately  preceding  the  recep- 
tion by  them  of  such  sacrament.  Schradi  v. 
Domfeld,  52  Minn.  465,  469,  55  N.  W.  49,  50. 

PRIVATE  CONTEMPT. 

Private  contempts,  usually  called  "dvii 
contempts,"  arise  out  of  an  Injury  or  wrong 
done  to  a  party  who  is  a  suitor  before  the 
court  and  has  established  a  claim  upon  its 
protection.  Sohrelber  v.  Raymond  &  Camp- 
bell Mfg.  Co.,  45  N.  Y.  Supp.  442,  444^  18  App. 
Div.  15a 

PRIVATE  CONTRACT* 

A  "private  contract"  may  be  regarded 
as  one  between  individuals  only,  and  af- 
fecting only  private  rights;  while  a  public 
contract  is  one  to  which  the  state  is  a  party, 
and  which  concerns  all  its  citizens.  People 
V.  Palmer,  14  Misc.  Rep.  41«  45,  85  N.  Y.. 
Supp.  222. 

A  contract  for  state  printing  awarded- 
to  one  pursuant  to  a  statute  is  not  a  private 
contract  It  related  wholly  to  matters  of 
public  concern,  and  affecting  public  rights 
only  so  far  as  the  statute  confers  such  rights 
when  its  provisions  are  carried  out  by  the 
officer  to  whom  it  is  confided  to  perform 
them;    and  hence»  in  mandamus  to  oompeK 
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tbe  Secretary  of  State  to  give  relator  the 
printing,  a  contention  tliat  relator  sougbt  to 
enforce  a  private  contract  was  without  merit 
People  V.  Palmer,  35  N.  Y.  Supp.  222,  225»  14 
Misc.  Rep.  41. 

PRIVATE  GONVERSATION. 

The  word  **private,"  as  used  in  St  1870, 
c.  893,  §  1,  forbidding  husband  or  wife  to 
testify  as  to  "private"  conversations  with 
each  other,  applies  to  their  conversations  In 
the  presence  of  their  children  not  over  11 
years  of  age,  and  not  shown  to  have  paid  at- 
tention thereto.  Jacobs  r.  Hesler»  118  Mass. 
157,  leo. 

PRIVATE  GONVETAKGE. 

Insurance  against  accident  while  travel- 
ing by  public  or  private  conveyance  does  not 
include  a  case  where  an  accident  occurs  to 
one  while  traveling  on  foot  the  words  im- 
I)orting  traveling  by  conveyance  other  than 
the  legs  of  man.  "If  a  man  is  carried  on  an- 
other man's  back,  while  possibly  he  would 
be  held  to  be  traveling  by  private  convey- 
ance, yet  it  would  be  a  forced  and  unnatural 
constructiop  to  say  that  one  traveling  on 
foot  is  traveling  by  private  conveyance." 
Ripley  V.  Railway  Passengers'  Assur.  Co.  (U. 
S.)  20  Fed.  Cas.  823,  825. 

An  accident  policy  which  provided  that 
insurer  should  be  liable  for  any  accident  oc- 
curring to  the  insured  while  traveling  in  any 
private  conveyance,  meant  a  vehicle  belong- 
ing to  a  private  individual.  Ripley  v.  Pas- 
sengers* Assur.  Co.,  83  U.  S.  (16  Wall.)  836, 
838,  21  L.  Ed.  469. 

PRIVATE  CORPORATION. 

A  private  corporation  is  an  artiflcial 
person,  consisting  of  an  aggregation  of  in- 
dividuafs  united  for  some  legitimate  busi- 
ness. Railroad  Tax  Cases  (U  S.)  13  Fed. 
722,  743. 

A  private  corporation  is  an  association 
of  individuals  united  for  some  common  pur- 
pose, and  permitted  by  the  law  to  use  a 
common  name  and  change  its  members  with- 
out a  dissolution  of  the  association.  Balti- 
more &  P.  R.  Co.  V.  Fifth  Baptist  Church,  2 
Sup.  Ct  719,  726,  108  U.  S.  317,  27  L.  Bd. 
739;  Pembina  Consol.  Silver  Mining  &  Mill- 
ing Co.  V.  Commonwealth,  8  Sup.  Ct.  737,  741, 
125  U.  S.  181,  31  L.  Ed.  650;  Kansas  Pac. 
Ry.  Co.  V.  Atchinson,  5  Sup.  Ct  208,  200, 
112  U.  S.  414,  28  L.  Ed.  794;  Schoefield  Gear 
&  Pulley  Co.  V.  Schoefield,  40  Atl.  1046,  1049, 
71  Conn.  1;  Santa  Clara  County  v.  Raihroad 
Co.  (U.  S.)  18  Fed.  385,  402. 

Private  corporations  are  assodationfl 
formed  by  the  voluntary  agreement  of  their 
members,  such  as  banking,  railroading,  and 


manufacturing  companies.  Washingtonian 
Home  of  Chicago  v.  City  of  Chicago,  41  N.  B. 
893,  895,  157  111.  414,  29  L.  R.  A.  798;  Murphy 
V.  Board  of  Chosen  Freeholders  of  Mercer 
County,  31  Atl.  229,  232,  57  N.  J.  Law  (28 
Vroom)  245. 

Private  corporations  are  all  corpora tious 
other  than  those  which  are  public.  Santa 
Clara  County  v.  Southern  Pac.  R.  Ck>.  (U.  S.) 
18  Fed.  385,  402. . 

A  private  corporation  is  a  legal  person, 
with  power  to  act  as  a  natural  one  to  the 
extent  that  its  charter  allows  it  to.  Hender- 
son V.  Ogden  City  Ry.  CJo.,  7  Utah,  199,  203. 
26  Pac.  286. 

Private  corporations  are  such  as  are  in- 
stituted for  the  benefit  of  certain  persons 
as  individuals,  or  for  the  purpose  of  apply- 
ing private  funds  or  enterprise  and  skill  to 
the  public  good.  State  v.  Heyward  (S.  C.) 
3  Rich.  Law,  389,  408. 

Public  corporations  embrace  generally 
only  municipal  or  political  bodies,  and  pri- 
vate corporations  embrace  all  other  associa- 
tions, irrespective  of  their  character  and  ob- 
jects. Private  corporations  are  regarded  as 
springing  from  contract  between  the  gov- 
ernment and  the  individuals,  over  which  it  is 
generally  said  the  government  can  exercise 
no  control  so  long  as  the  contract  is  faith- 
fully observed  by  the  company.  The  object 
of  strictly  private  corporations  is  to  aggre- 
gate the  capital,  the  talents,  and  the  skill  of 
individuals  to  foster  Industry  and  encourage 
the  arts.  Swan  v.  Williams,  2  Mich.  427, 
434. 

Corporations  are  divided  into  public  and 
private.  A  bank  whose  stock  is  owned  by 
private  persons  is  a  "private  corporation, ' 
although  it  is  erected  by  the  government 
and  its  objects  and  operations  partake  of  a 
public  nature.  The  same  doctrine  may  be 
applied  to  all  insurance,  canal,  bridge,  and 
turnpike  companies.  In  all  these  cases  the 
uses  may,  in  a  certain  sense,  be  called  public, 
but  the  corporations  are  private,  as  much  so, 
indeed,  as  if  the  franchises  were  vested  in  a 
single  person.  Dartmouth  College  v.  Wood- 
ward, 17  U.  S.  (4  Wheat)  463,  508,  4  L.  Bd. 
629.  See,  also,  Putnam  v.  Ruch  (U.  S.)  56 
Fed.  416;  Burhop  v.  City  of  Milwaukee,  21 
Wis.  256,  259;  Bonaparte  v.  Camden  &  A.  R. 
Co.  (U.  S.)  8  Fed.  Cas.  821.  Tills  reasoning 
applies  in  its  full  force  to  eleemosynary  cor- 
porations. A  hospital  founded  by  a  private 
benefactor  Is  in  point  of  law  a  private  corpo- 
ration, although  dedicated  by  its  charter  to 
general  charity.  Dartmouth  College  v. 
Woodward,  17  U,  S.  (4  Wheat)  463,  508,  4  L. 
Ed.  629. 

Private  corporations  are  corporations 
created  for  private,  as  distinguished  from 
governmental,  purposes,  and  they  are  not 
public  in  contemplation  of  the  law  because  it 
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may  have  been  supposed  by  the  Legislature 
that  their  establishment  would  either  di- 
rectly or  consequently  promote  the  public 
interest.  People  ▼.  McAdams,  82  111.  356, 
361;  Coyle  ▼.  Mclntyre  (Del.)  80  Atl.  72S, 
730,  7  Houst  44,  40  Am.  St.  Rep.  109;  Down- 
Jug  V.  Indiana  State  Board  of  Agriculture, 
28  N.  E.  123,  125,  129  Ind.  443,  12  L.  R.  A. 
664. 

Private  corporations  are  those  which 
have  no  concern  whatever  with  the  duties  of 
government,  nor  are  In  any  manner  bound  to 
perform  any  act  for  Its  benefit,  but  the  only 
object  of  which  Is  the  personal  emolument 
of  Its  members.  McKlm  t.  Odom  (Md.)  8 
Bland,  41& 

A  corporation  Is  a  private  one  unless  the 
whole  Interest  belongs  to  the  government,  or 
the  corporation  Is  created  for  the  administra- 
tion of  political  or  municipal  power.  Bundle 
V.  Delaware  &  R.  Canal  Co.  (IT.  S.)  21  Fed. 
Cas.  6, 11. 

A  private  corporation  is  one  which  is 
organized  for  the  transaction  of  its  own  busi- 
ness and  for  the  furtherance  of  private  ends, 
and  is  distinguished  from  a  public  or  quasi 
public  corporation  in  that  its  franchises  do 
not  concern  any  public  act,  right,  or  duty. 
Corrlgan  v.  Coney  Island  Jockey  Club,  22  N. 
Y.  Supp.  394,  396,  2  Misc.  Rep.  512. 

A  private  business  corporation  is  defined 
in  Mor.  Prlv.  Corp.  as  ''an  association  form- 
ed by  the  agreement  of  its  shareholders,  and 
its  identity  Independently  of  its  members  is  a 
fiction."  "It  is  essential  to  bear  in  mind  dis- 
tinctly that  the  rights  and  duties  of  an  in- 
corporated association  are  the  rights  and 
diities  of  the  persons  who  compose  it,  and  not 
of  an  imaginary  being."  **The  statement 
that  a  corporation  is  an  artificial  person  or 
entity  apart  from  its  members  is  merely  a 
description  in  figurative  language,  or  a  cor- 
poration viewed  as  a  collective  body.  A  cor- 
poration is  really  an  association  of  persons." 
Where  a  corporation  is  chartered  to  construct 
and  operate  a  railroad,  a  lease  of  its  road  is 
a  change  of  its  corporate  purpose,  which, 
being  made  by  less  than  a  unanimous  vote,  is 
invalid  against  dissenting  stockholders, 
though  the  right  to  amend  its  charter  is  re- 
served by  the  Legislature,  and  subsequent 
to  its  incorporation  and  prior  to  the  lease  a 
general  act  is  passed  authorizing  any  rail- 
road corporation  to  lease  its  road  by  a  two- 
thirds  vote  of  its  stockholders;  the  grant 
of  the  leasing  power  not  having  been  unani- 
mously accepted  by  the  stockholders.  Dow 
V.  Northern  R.  R.,  86  Atl.  510,  511,  67  N.  H.  1. 

In  Mor.  Prlv.  Corp.  |  881,  a  private  cor- 
poration is  said  to  be  *1n  reality  a  voluntary 
association  formed  by  agreement  of  its  mem- 
bers for  the  purposes  set  forth  in  their  char- 
ter. The  real  and  beneficial  ownership  of 
everything  belonging  to  an  ordinary  trading 
corporation  is  in  the  persons  who  compose  it 


The  courts  of  law,  however,  recognized  a  cor- 
poration only  as  one  body  acting  in  the  corpo- 
rate name.  At  law  a  corporation  and  its 
stockholders  are  considered  as  distinct  from 
each  other,  and  the  contractual  relations  be- 
tween the  stockholders  is  wholly  ignored.'* 
A  private  corporation  had  four  stockholders. 
Two  of  them  sold  their  stock  to  the  other 
two,  and  gave  their  notes  therefor,  executed 
by  them  individually  and  by  the  corporation 
by  and  through  them  as  its  officers,  which 
were  secured  by  a  mortgage  on  the  property 
of  the  corporation,  executed  in  the  same  way, 
and  reciting  that  the  mortgagors  were  the 
only  stockholders  of  the  company.  Held  not 
to  divest  the  corporate  entity  of  its  legal  tl- 
tie  to  the  property,  nor  to  Impose  any  obliga- 
tions on  it,  since  the  action  of  the  corpora- 
tion in  becoming  a  surety  was  ultra  vires. 
First  Nat  Bank  v.  Winchester,  24  South.  851, 
352,  119  Ala.  168,  72  Am.  St  Rep.  904. 

Private  corporations  are  of  three  kinda: 
First  corporations  for  religion;  second,  cor- 
porations for  charity  or  benevolence;  and, 
third,  corporations  for  profit  Gen.  St  Kan. 
1901,  I  1247. 

Private  corporations  are  formed  for  the 
purpose  of  religion,  benevolence,  education, 
art  literature,  or  profit;  and  all  corporations 
not  public  are  private.  Rev.  St  OkL  1903,  I 
937;  Civ.  Code  8.  D.  1903,  |  406. 

The  term  "private  corporation,"  as  used 
in  the  chapter  relating  to  private  corpora- 
tions, shall  mean  a  corporation  created  for 
the  purpose  of  making  a  turnpike  road,  rail- 
road, or  canal,  for  carrying  on  any  branch 
of  manufacture,  for  mining,  for  hmproving 
navigation  of  a  stream  or  other  waters,  for 
building  wharves  or  storehouses,  for  building 
or  using  steamboats  or  other  vessels,  for  the 
purposes  of  banking  or  insurance,  and  other 
corporations  which,  from  their  objects,  sup- 
pose a  division  of  profits  among  the  stock- 
holders,   y.  8.  1894,  8678. 

PRIVATE  oRossnra. 

A  "private  crossing"  of  a  railroad  track 
is  a  crossing  neither  required  nor  used  for 
any  public  purpose.  Wabash  Ry.  Co.  v.  Wil- 
liamson, 8  N.  B.  814,  816,  104  Ind.  154. 

PBTVATB  DETECTIVE. 

A  ''private  detective"  is  a  detective  ''en- 
gaged by  individuals  for  private  protection." 
Byrnes  v.  Mathews,  12  N.  Y.  St  Rep.  74^  81. 

PRIVATE  DWEIiUNO. 

"Private  dwelling,"  as  used  In  a  deed  of 
land  providing  that  the  vendee  should  not 
erect  upon  the  land  any  building  other  than 
for  the  use  or  purpose  of  a  private  dwelling, 
cannot  be  construed  to  include  a  flat  bouse 
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adapted  for  the  separate  residence  of  three 
several  families.  Not  only  does  the  term  a 
"private  dwelling"  by  force  of  the  word 
"dwelling"  restrict  the  character  of  building 
by  eliminating  all  buildings  for  business  pur- 
poses, such  as  stores,  livery  stables,  fac- 
tories, and  the  like,  but  it  also,  by  force  of 
the  word  ^'private,"  excludes  buildings  for 
residential  purposes  of  public  character,  such 
as  hotels  or  general  public  boarding  or  com- 
munity houses.  Bkillman  t.  Smatheurst,  40 
Aa  856,  866,  57  N.  J.  Bq.  1. 

Where  a  lease  provides  that  the  demised 
premises  shall  be  used  strictly  as  a  "pri- 
vate dwelling,"  the  condition  Is  violated  by 
the  use  of  the  premises  as  a  public  boarding 
house.  Qannett  v.  Albree,  108  Mass.  872, 
374. 

A  building  constructed  so  that  It  can  be 
occupied  by  three  families  living  separate 
and  apart  is  not  a  private  dwelling  within 
the  provisions  of  a  covenant  not  to  erect  any 
tenement  house  or  any  houses  except  pri- 
vate dwellings;  and  whether  it  was  intended 
to  be  used  by  more  than  one  family  was  Im- 
material. Levy  V.  Schreyer,  60  N.  Y.  Supp. 
68i,  686^  27  App.  Div.  282. 

Using  a  house  as  a  day  school  for  girls 
under  18  for  music  and  dancing  is  not  using 
the  same  as  a  "private  dwelling  house  only" 
within  a  lease  requiring  that  the  premises  be 
used  for  such  purpose.  Wlckenden  T.  Web- 
ster, 6  EL  &  Bl.  887,  891. 

PBIVATE  SASEMEHT. 

A  "private  easement"  Is  defined  to  be  a 
privileged  service  or  convenience  which  one 
neighbor  has  of  another  by  prescription, 
giant,  or  necessary  implication,  without  prof- 
it Cleveland,  C,  G.  &  St  U  Bj.  Oo.  T. 
Munsell,  94  IlL  App.  10,  U. 

PBIVATE  EXAMnrATIOH. 

A  certificate  of  acknowledgment  stating 
that  a  v^e  executing  a  deed  was  privately 
examined  apart  from  and  out  of  the  hearing 
of  her  husband  is  equivalent  to  a  statement 
that  the  wife  vras  examined  out  of  the  pres^ 
ence  of  her  husband,  as  required  by  statute. 
Deery  y.  Gray,  72  U.  8.  (6  Wall.)  705,  708^ 
18  L.  Bd.  663. 

The  examination  of  a  wife  on  the  execu- 
tion of  a  conveyance  by  her  to  be  a  private 
examination  apart  from  her  husband,  means 
an  examination  apart  from  the  husband,  and 
not  apart  from  all  other  persons.  Hadley  v. 
Gelger,  0  N.  J.  Law  (4  Halst)  226,  288. 

"Private,"  as  used  In  a  certificate  of  ac- 
knowledgment to  a  deed  by  a  married  woman 
that  she  had  executed  the  same  freely  and 
voluntarily,  and,  having  been  made  acquaint- 
ed with  the  contents  of  the  deed  on  a  private 


examination,  acknowledged  that  she  had  ex- 
ecuted it  fteely  and  voluntarily  without  any 
fear  or  compulsion  or  undue  influence  on  the 
part  of  her  husband,  implies  necessarily  that 
it  was  without  the  hearing  of  her  husband. 
Mulr  V.  Galloway,  61  GaL  488»  606. 

PRIVATE  EXPENSES. 

"Private  expenses,"  as  used  in  articles 
of  copartnership,  stipulating  that  during  the 
copartnership  each  party  should  be  at  liberty 
to  withdraw  from  the  Joint  funds  as  much 
only  as  was  necessary  for  his  private  ex- 
penses, cannot  be  construed  to  include  the 
purchase  of  plate,  household  furniture,  car- 
riages, horses,  etc.,  but  means  only  family 
expenses,  and  the  reasonable  education  of 
children,  etc.  Stoughton  T.  Lynch  (N*  Y.)  1 
Johns.  Gh.  467,  460. 

PRIVATE  FERRT* 

A  private  ferry  Is  one  mainly  for  the 
use  of  the  owner,  and,  though  he  may  take 
pay  for  ferriage,  he  does  not  follow  it  as  a 
business.  His  ferry  is  not  open  to  the  pub- 
lic at  its  demand,  and  he  may  or  may  not 
keep  it  going.  Hudspeth  T.  Hall,  86  8.  EL 
770,  778,  111  Ga.  6ia 

PRIVATE  HOUSE. 

In  act  approved  April  17, 1869,  authoris- 
ing the  registration  as  citizens  for  voting 
purposes  ''private  residents  actually  residing 
at  a  private  house,"  the  term  "private  house" 
should  be  construed  to  include  a  boarding 
house,  which  is  for  the  accommodation  only 
of  those  who  are  accepted  as  guests  by  the 
proprietor.  .Such  an  establishment  Is  as 
much  a  private  house  as  if  there  were  no 
boarders.  Commonwealth  t«  Guncannon 
<Pa.)  8  Brewst  844,  847, 

PRIVATE  iHJUKT. 

See  "Private  Wrong.* 

The  term  •'private  injury*  Is  synony- 
mous with  "private  wrong."  Rhobidas  v. 
Gity  of  Goncord,  47  Atl.  82,  87,  70  N.  H.  90, 
61  L.  B.  A.  881,  85  Am.  St  Hep.  604. 

PRIVATE  INSTITUTIOH* 

"Private  Institutions"  are  thoee  which 
are  created  or  established  by  private  indi- 
viduals for  their  own  purposes,  while  pub- 
lic institutions  are  those  which  are  created 
and  exist  by  law  or  public  authority.  Some 
public  benefits  or  rights  may  result  from  the 
Institutions  of  private  Individuals  or  asso- 
ciations. So,  also,  some  private  or  indi- 
vidual right  may  arise  from  public  institu- 
tions. The  only  sensible  distinction  between 
public  and  private  institationg  la  to  be  found 
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tn  the  authority  hy  which  and  the  purposes 
for  which  they  are  created  and  exist.  Be- 
cause, therefore,  a  corporation  may  fall  un- 
der the  denomination  of  private  corporation 
in  the  artificial  distinction  between  public 
and  private  corporations,  it  is  none  the  less 
a  public  or  political  institution.  Bank  of  T^ 
ledo  ▼.  Bond,  1  Ohio  St  622,  64& 

PRIVATE  UkND  GRANT. 

A  private  land  grant  la  a  grant  by  a  pub- 
lic authority  vesting  title  of  public  land  in  a 
natural  person.  United  Land  Ass'n  T«  Knight, 
24  Pac.  818,  828,  85  CaL  448. 

PRIVATE  ULW. 

See  "Private  Act* 

PRIVATE  I.EAX. 

Private  leak  is  a  slight  defect  In  one  of 
the  outer  planks  of  a  ship  which  causes  a 
leak.    The  Pharos  (U.  &)  8  Fed.  91%  814. 

PRIVATE  NOTE. 

The  term  "private  notes"  Is  used  to 
designate  notes  of  individuals  or  companies, 
whether  incorporated  or  not  Young  t. 
Adams,  6  Mass.  182,  18a 

PRIVATE  NUISAKGE. 

A  "private  nuisance*'  is  anyth'ng  done  to 
the  hurt  or  annoyance  of  the  lands,  tene- 
ments, or  hereditaments  of  another.  Veazie 
V.  Dwinel,  50  Me,  479,  482  (citing  8B1.  Comm. 
215);  Chicago  North  Shore  St  Ry.  Co.  v. 
Payne,  61  N.  E.  467,  468,  192  111.  239;  Calef 
V.  Thomas,  81  111.  478,  480;  Payne  v.  Kan- 
sas &  A.  V.  R.  Co.  (U.  S.)  46  Fed.  546,  553; 
Lansing  v.  Smith  (N.  Y.)  4  Wend.  9,  30,  21 
4m.  Dec.  89;  Fox  v.  Buffalo  Park,  47  N.  Y. 
Supp.  788,  790,  21  App.  Dlv.  321;  Svirords  T. 
tidgar,  59  N.  Y.  28,  34,  17  Am.  Bep.  296; 
Cropsey  v.  Murphy  (N.  Y.)  1  Hilt  126,  127; 
Caldwell  v.  Knott  18  Tenn.  (10  Yerg.)  209, 
210;  Burditt  v.  Swenson,  17  Tex.  488,  502, 
67  Am.  Dec.  665.  Any  unwarrantable,  un- 
reasonable, or  unlawful  use  by  a  person  of 
his  own  property,  real  or  personal,  to  the  in- 
jury of  another,  comes  within  this  definition, 
and  renders  the  owner  or  possessor  liable  for 
all  damages  arising  from  such  use.  Lee  v. 
Vacuum  OU  Co.,  54  Hun,  156,  162,  7  N.  Y. 
Supp.  426  (citing  8  Bl.  Comm.  216);  Heeg 
V.  Llcht  80  N.  Y.  579,  682,  36  Am.  Bep.  654; 
Id.,  8  Abb.  N.  C.  355,  350. 

A  private  nuisance  is  an  act  done  unac- 
companied by  an  act  of  trespass,  which 
causes  a  substantial  prejudice  to  the  here- 
ditaments, corporeal  or  incorporeal,  of  anoth- 
er. Adams,  Eq.  p.  210.  Galbraith  v.  Oliver 
(Pa.)  8  Pittsb.  B.  78,  81. 


A  private  nuisance  is  where  one  so  uses 
his  property  as  to  damage  another's,  or  dis- 
turb his  quiet  enjoyment  of  it  Village  of 
Cardlngton  v.  Fredericks'  Adm*r,  21  N.  B. 
766,  767,  46  Ohio  St  442. 

Nuisances  are  private  when  the  injury 
resulting  from  them  violates  only  private 
rights,  and  produces  danger  to  a  few  persons 
only.  Kelley  v.  City  of  New  York.  27  N.  Y. 
Supp.  164,  166,  6  Misc.  Bep.  516. 

A  private  nuisance  is  any  unwarrantable, 
unreasonable,  or  unlawful  use  of  a  person  of 
his  own  property,  real  or  personal,  to  the  in- 
jury of  another.  Heeg  v.  Licht  80  N.  Y. 
579,  582,  36  Am.  Rep.  654;  Fox  v.  Buffalo 
Park,  47  N.  Y.  Supp.  788,  790,  21  App.  Dlv. 
821. 

A  private  nuisance  affects  only  one  per- 
son or  a  determinate  number  of  persons, 
Baltzeger  v.  Carolina  Midland  By.  Co.,  32  S. 
E.  358,  360,  54  S.  C.  242,  71  Am.  St  Rep. 
789 ;  and  Is  the  ground  for  civil  proceedlngrs 
only,  Hundley  v.  Harrison,  26  South.  294,  123 
Ala.  292. 

A  private  nuisance  affects  one  or  more 
as  private  citizens,  and  not  as  a  part  of  the 
public,  and  is  ground  for  a  civil  suit  only. 
Powell  V.  Bentley  &  Gerwig  Furniture  Co,, 
34  W.  Ya.  804,  807,  12  S.  B.  1085,  1086,  12 
L.  R.  A.  53. 

A  private  nuisance  is  one  that  injures 
only  individuals,  while  public  nuisances  af- 
fect the  general  public.  Parker  T.  People, 
111  111.  581,  603,  63  Am.  Bep.  643. 

A  private  nuisance  is  one  that  invades 
private  persons.  State  v.  Charleston  Neck 
Bead  Com'rs  (S.  O.)  8  Hill,  149,  152. 

A  public  nuisance  becomes  also  a  private 
nuisance  as  to  the  person  who  is  specially  in- 
jured thereby  in  the  enjoyment  of  his  lands. 
Kavanagh  v.  Barber,  30  N.  B.  235,  131  N.  Y. 
211,  15  L.  B.  A.  689. 

Anything  done  to  the  hurt  or  annoyance 
of  the  lands,  tenements,  or  hereditaments  of 
another  is  a  private  nuisance.  A  fat-boiling 
establishment  is  a  nuisance  within  the  mean- 
ing of  this  rule  if  it  infect  the  air  with  noi- 
some smells,  or  with  gases  Injurious  to  the 
health.  Nuisances  are  of  two  kinds — ^public 
or  common  nuisances  and  private  nuisances. 
Private  nuisances  are  defined  as  above. 
Cropsey  v.  Murphy  (N.  Y.)  1  Hilt  126,  127. 

The  erection  or  maintaining  of  anything 
that  is  injurious  to  health,  indecent  offen- 
sive to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  essentially  to  in- 
terfere with  the  comfortable  enjoyment  of 
life  or  property,  constitutes  a  private  nnl- 
sance.  To  live  in  constant  apprehension  of 
death  from  the  explosion  of  nitroglycerine  is 
certainly  an  interference  with  the  comfort- 
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able  enjoyment  of  life.  The  nse  of  a  gas 
well  within  200  feet  of  the  residence  of  an- 
other and  his  family,  and  the  accumulation 
of  a  large  amount  of  nitroglycerine  for  the 
purpose  of  ''shooting"  such  well,  by  reason 
of  which  such  residence  and  the  lives  of  the 
occupant  and  family  will  t>e  endangered,  con- 
stitutes a  private  nuisance.  Tyner  v.  Peo- 
ple's Gas  COy  131  Ind.  408,  412,  81  N.  E.  61, 
62. 

A  nuisance  may  be  both  public  and  pri- 
vate; but  where  the  damage  or  Injury  to  one 
Is  more  than  to  the  public,  however  slight,  or 
where  he  sustains  any  special  damage  not 
common  to  all,  he  may  maintain  a  private 
action.  A  house  which  becomes  a  place  of 
resort  for  thieves,  drunkards,  or  other  Idlers 
and  disorderly  persons,  who  gather  there  to 
gratify  their  depraved  appetites,  or  for  any 
other  purpose,  for  such  persons  are  regarded 
as  dangerous  to  the  peace  and  welfare  of 
the  community,  and  their  presence  at  any 
place  In  considerable  numbers  Is  always  a 
just  cause  of  alarm,  and  a  place  where  liquor 
Is  sold  in  excessive  quantities,  whereby  per- 
sons become  Intoxicated  and  frequent  brawls 
result  therefrom,  are  disorderly  houses,  and 
indictable  as  nuisances,  for  no  person  has  a 
right  to  carry  on  for  his  own  gain  or  amuse- 
ment any  public  business  calculated  to  de- 
stroy public  morals  or  to  disturb  the  public 
peace;  and,  while  a  license  to  sell  liquor  will 
protect  a  person  from  prosecution  for  such 
sale,  it  will  not  protect  him  from  the  prose- 
cution for  an  abuse  of  authority  whereby  he 
creates  a  nuisance.  Haggart  v.  Stehlln,  85 
N  B.  997,  1000,  137  Ind.  43,  22  L.  R.  A.  677. 

Gen.  St  p.  541.  §  25,  provides  that  "any- 
thing which  is  an  obstruction  to  the  free 
use  of  property,  so  as  to  lnterfer3  with  its 
comfortable  enjoyment,  is  a  nuisance,  and 
the  subject  of  an  action."  Snch  action  may 
be  brought  by  any  person  whose  property  is 
Injuriously  affected,  and  the  nuisance  may 
be  abated  as  well  as  damages  recovered.  A 
nuisance  at  common  law  In  Its  largest  sense 
Is  defined  by  Blackstone  to  be  "anything 
that  worketh  hurt.  Inconvenience,  or  dam- 
age." By  Greenleaf:  "A  private  nuisance 
Is  used  to  embrace  only  acts  injuriously  af- 
fecting the  lands,  tenements,  or  heredita- 
ments of  an  Individual."  In  view  of  these 
definitions  of  nuisance,  It  may  be  doubted 
whether,  so  far  as  the  civil  remedy  for  a 
private  nuisance  is  concerned,  our  statute  is 
anything  else  than  declaratory  of  the  com- 
mon law.  But  whether  or  not  It  would  em- 
brace every  cause  of  action  which  would 
exist  at  common  law,  the  case  of*fiowage  of 
land  of  one  person  by  water,  caused  by  the 
erection  of  a  dam  by  another  on  his  own 
land  or  that  of  a  third  party,  although  no 
actual  damage  be  proved,  is  equally  v^thln 
the  statute  and  the  common  law.  Dorman 
V.  Ames,  12  Minn.  451,  461  (Gil.  347,  860, 
861). 


It  iB  well  established  by  the  decisions 
of  the  court  that  interferences  with  public 
and  common  rights  create  a  public  nuisance, 
and  that  a  public  nuisance  as  to  the  person 
who  is  specially  Injured  thereby  in  the  enjoy- 
ment of  his  land  becomes  also  a  private 
nuisance.  In  the  language  of  Blackstone,  a 
'^private  nuisance"  is  anything  done  to  the 
hurt  and  annoyance  of  the  lands,  tenements, 
and  hereditaments  of  another,  which  em- 
braces not  a  mere  physical  Injury  to  the 
realty,  but  an  Injury  to  the  owner  or  pos- 
sessor as  respects  his  dealing  with,  pos- 
sessing or  enjoying  it  Ackerman  v.  True,  67 
N.  B.  629,  630,  175  N.  Y.  353. 

Every  nuisance  other  than  a  public  nui- 
sance Is  a  private  nuisance.  Civ.  Code  Idaho 
1901,  §  2966;  Rev.  St  Okl.  1903,  fi  8719; 
Rev.  Codes  N.  D.  1899,  ||  5067,  5058;  Civ. 
Code  S.  D.  1903,  |§  2394,  2395;  Ballinger*!} 
Ann.  Codes  &  St  Wash.  1897,  |§  8084,  8087. 

Fnlilio  nnlsaaoe  distingni«hed. 

Under  the  technical  definition  of  the 
common  law  the  term  "private  nuisance" 
was  chiefly,  if  not  exclusively,  applied  to 
such  acts  as  were  to  the  harm  or  annoyance 
of  the  lands,  tenements,  or  hereditaments  of 
another,  and  a  common  or  public  nuisance 
could  ordinarily  be  prosecuted  only  by  in- 
dictment By  way  of  enlargement  of  the 
definition  of  private  nuisance,  or  by  extend- 
ing the  right  of  private  action  to  cases  of 
common  or  public  nuisance,  it  is  certain  that 
the  individual  action  is  not  by  any  means 
confined  to  cases  which  affect  the  realty. 
A  private  nuisance  may  be  any  wrongful 
act  which  destroys  or  deteriorates  the  prop- 
erty of  another  or  Interferes  with  his  law- 
ful use  or  enjoyment  thereof,  or  any  act 
which  unlawfully  hinders  him  in  the  enjoy- 
ment of  a  common  or  public  right,  and  causes 
him  a  special  injury.  The  former  is  a  pri- 
vate nuisance  because  it  violates  a  private 
right  The  latter  is  a  private  nuisance  be- 
cause through  the  failure  of  a  public  right 
It  inflicts  a  particular  injury  on  a  private 
person.  Kavanagh  v.  Barber,  12  N.  Y.  Supp. 
603,  604^  59  Hun,  60.  See,  also,  Kavanagh 
V.  Barber,  80  N.  B.  285,  181  N.  Y.  211,  15 
U  B.  A.  689. 

A  public  nuisance  Is  a  nuisance  which 
annoys  such  part  of  the  public  as  necessarily 
come  in  contact  with  It,  though  at  the  same 
time  it  is  a  private  nuisance  to  any  person 
who  sustains  in  his  person  or  property  any 
special  injury  different  from  that  of  the 
public.  Kissel  V.  Lewis,  59  N.  B.  478,  481, 
156  Ind.  233. 

The  difference  between  public  or  com- 
mon nuisances  and  private  nuisances  is  plain 
and  palpable — ^the  first  being  an  injury  done 
which  affects  the  whole  community,  and 
therefore  is  not  actionable;  the  second  an  in- 
jury to  the  property,  privileges,  or  health  of 


PRIVATE  NUISANCE 


5576 


PRIVATE  PRESERVE 


individuals  of  that  community,  and  is  ac- 
tionable. Lansing  y.  Smith  (N.  Y.)  4  Wend. 
9,  30,  21  Am.  Dec  88*. 

A  private  nuisance  la  defined  to  be 
**any thing  done  or  omitted  to  be  done  con- 
trary to  a  legal  duty  from  which  an  Injury 
results  to  another.  There  is  no  difference 
in  principle  between  a  condition  which  Is 
called  a  private  and  one  called  a  public 
nuisance.  One  is  where  the  danger  la  to  the 
individual;  the  other  when  It  Is  to  a  num- 
ber of  individuals  or  the  entbre  public." 
WiUcox  V.  Hines,  46  S.  W.  297,  802,  100 
Tenn.  638,  41  L.  R.  A.  278,  08  Am.  St  Rep. 
770. 

It  is  well  established  by  the  decisions 
of  the  court  that  Interferences  with  public 
and  common  rights  create  a  public  nuisance, 
and  that  a  public  nuisance  as  to  the  parson 
who  is  specially  Injured  thereby  In  the  en- 
joyment of  his  land  becomes  also  a  private 
nuisance.  In  the  language  of  Blackstone,  a 
private  nuisance  Is  anything  done  to  the  hurt 
and  annoyance  of  the  lands,  tenements,  and 
hereditaments  of  another,  which  embraces 
not  a  mere  physical  Injury  to  the  realty,  but 
an  Injury  to  the  owner  or  possessor  as  re- 
spects his  dealing  ^ith,  possessing  or  enjoy- 
ing it  Ackennan  t.  Tme^  67  N.  B.  629,  630, 
175  N.  y.  863. 

A  private  nuisance  is  one  that  injures 
only  individuals,  while  public  nuisances  af- 
fect the  general  public.  Parker  ▼•  People, 
111  IlL  681,  608,  68  Am.  Rep.  648. 

PRIVATE  PATH. 

A  "private  path"  Is  a  neighborhood  road 
running  from  one  public  road  to  another; 
from  a  public  place  to  another  public  place. 
Kirby  v.  Southern  Ry.,  41  S.  B.  766,  776,  63 
S.  C.  494. 

The  term  ''private  paths"  In  a  statute 
speaking  of  public  and  private  paths  and 
empowering  commissioners  to  make,  alter, 
and  keep  them  in  repair,  etc.,  "means  roads 
ftee  and  common  to  all  who  may  choose  to 
make  use  of  them;  that  is  to  say,  public 
ways  diverging  from  and  running  across  the 
principal  roads  or  highways  commonly  call- 
ed 'great  roads,'  and  not  private  paths  ex- 
clusively appropriated  for  private  purposes. 
It  would  be  preposterous  to  suppose  the  Leg- 
islature Intended  to  vest  Important  powers 
in  public  commissioners  to  open,  improve, 
and  keep  in  repair  private  passages  or  ease- 
ments for  the  particular  and  exclusive  bene- 
fit of  one  or  a  few  Individuals.*'  Ex  parte 
Withers  (S.  C.)  8  Brev.  88,  86;  Singleton  v. 
OommlBsloner  of  Roads  (8.  O.)  2  Nott  & 
McO.  626,  627;  State  y.  Mobley  (&  a) 
1  McMul.  44,  46. 

A  "private  way"  Is  an  individual  right, 
while  a  "private  path"  is  a  neighborhood 


road.    Barle  t.  Poal^  41  S.  B.  626,  680,  63 
S.  a  489. 

PRIVATE  PERSON. 

48  Geo.  Ill,  c.  69,  |  6,  provided  that  no 
bridge  thereafter  built  In  any  county  by  or 
at  the  expense  of  any  "individual  or  private 
person,"  body  politic  or  corporate,  should 
be  deemed  a  county  bridge,  unless  erected  in 
a  substantial  or  commodious  manner  under 
the  direction  or  to  the  satisfaction  of  the 
county  surveyor,  etc.  Held,  tliat  trustees 
appointed  by  a  local  turnpike  act,  were  itt- 
divlduals  or  private  persons.  Rex  v.  inhab- 
itants of  Derby  Ck>unty,  8  Bam.  &  AdoL  147, 
160,  28  B.  a  L.  78,  74. 

"Private  person,"  as  used  In  2  Rev.  St 
p.  678,  i  69,  providing  that  if  any  clerk  or 
servant  of  any  private  person  shall  embecsle 
or  convert  to  his  own  use  or  take  away  or 
secrete  with  Intent  to  embezzle,  he  shall  be 
punished,  etc.,  cannot  be  construed  to  in- 
clude the  superintendent  of  the  poor  of  the 
county,  who  employs,  as  required  by  stat- 
ute, a  person  as  keeper,  for  In  so  employ- 
ing him  and  in  directing  and  controlling  his 
services  the  superintendent  acts  In  no  respect 
as  a  private  Individual,  but  solely  in  his 
official  character.  The  whole  relations  be- 
tween the  superintendent  and  the  keeper  are 
of  a  public  nature,  and  the  latter  can  in  no 
just  sense  be  regarded,  when  acting  In  his 
capacity  as  keeper  of  the  poorhouse,  as  the 
servant  of  a  private  person.  Goats  T.  Peo- 
ple, 22  N.  Y.  246,  246. 

PRIVATE  POND. 

"Private  pond,"  within  the  meaning  of 
acts  relating  to  the  taking  of  fish  from  any 
"private  pond"  improved  by  the  owner  or 
lessee  for  the  propagation  of  flsh,  etc,  means 
one  which  is  owned  entirely  by  the  person 
who  stocked  it  with  fish.  The  ownership  of 
a  part  only  of  the  land  covered  by  water  is 
not  sufficient  to  give  the  whole  water  the  dis- 
tinctive character  of  private.  The  pond 
must  be  treated  as  an  entirety,  either  whole 
or  none,  as  private.  Benscoter  v.  Long,  27 
Atl.  674,  680,  167  Pa.  208;  Reynolds  T.  Oom- 
monwealth,  98  Pa.  468,  461. 

A  body  of  water  covering  1,040  acres* 
1,000  of  which  are  owned  by  one  party 
and  40  by  another,  is  not  a  private  pond 
within  the  meanig  of  Act  1896,  c.  127,  pro- 
viding that  the  act  which  prohibits  the  de- 
struction or  capture  of  fish  except  in  certain 
manner  shall  not  apply  to  private  ponds. 
Peters  v.  State,  86  S.  W.  899,  96  Tenn.  (18 
Pickle)  682,  88  L.  R.  A.  114. 


PRIVATE 


iVB. 


The  term  ""private  preserve^  means  m 
natural  pond,  of  not  more  than  20  acres*  be- 
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longing  to  a  common  owner,  or  any  artlfl- 
dal  pond*  made  solely  for  the  purpose  of 
flab  cnltare."  State  y.  Therlaolt,  70  Vt  617, 
619,  41  AtL  1080,  1031,  43  U  R.  A.  290,  67 
Am.  St  Rep.  605;  V.  S.  1894,  4662. 

PBTVATE  PROPERTY. 

Piiyate  property  is  that  which  la  one's 
•wn;  something  that  belongs  or  Inheres 
exclnslyely  In  an  IndlYldnal  person.  Scran- 
ton  T.  Wheeler,  21  Sup.  Ot  48,  69,  179  U.  8. 
141,  45  li.  Ed.  126. 

The  term  "private  property,"  In  the  con- 
stitutional restriction  that  private  property 
shall  not  be  taken  or  applied  to  public  use 
without  just  compensation,  "applies  to  such 
property  as  belongs  absolutely  to  the  in- 
dlTldual,  and  of  which  he  has  the  ezduslye 
right  of  disposition;  property  of  a  specific, 
Hxed,  and  tangible  nature,  capable  of  being 
held  in  possession  and  transmitted  to  anoth- 
er, as  houses,  lands,  and  chattels."  Homo- 
chitto  River  Com'rs  v.  Withers,  29  Miss.  (7 
Cushm.)  21«  32,  64  Am.  Dec.  12a 

The  term  "private  property,"  as  used  in 
the  charter  of  a  water  company  providing 
that  if,  in  the  location  of  the  works,  an  injury 
should  be  done  to  "private  property,"  and  the 
parties  could  not  agree  on  the  amount  of 
compensation  to  be  made  to  the  owner, 
either  party  might  apply  to  the  court  to 
appoint  viewers,  necessarily  includes  every- 
thing that  can  be  held  or  owned  by  private 
persons.  Lycoming  Oas  &  Water  Go.  v. 
Moyer,  00  Pa.  616,  619. 

In  the  fifth  amendment  of  the  Oonstitu- 
tton  of  the  United  States,  declaring  that 
private  property  shall  not  be  taken  for  pub- 
lic use,  without  Just  compensation,  ''pri- 
vate pr<H>erty^  means  ^all  kinds  of  private 
property  "  Territory  v.  Daniels,  22  Pac.  169, 
162,  6  Utah,  288^  6  L.  R.  A.  444. 

The  Illinois  Ck>nstltutlon  forbids  the  tak- 
ing or  damaging  of  private  property  for 
public  use  without  Just  compensation.  The 
term  '*private  property,"  as  used  therein,  is 
not  limited  to  the  tangible  subject-matter  or 
corpus  of  the  property,  but  includes  the  right 
of  user  and  enjoyment  of  it;  and,  where  the 
Impairment  or  destruction  of  such  right  dam- 
ages the  owner  of  the  property  in  excess  of 
that  sustained  by  the  general  public  by  the 
construction  and  use  of  a  public  improve- 
ment, the  law  gives  him  an  action  for  such 
injury.  City  of  East  St  Louis  v.  O'Flynn, 
19  HL  App.  64^  66. 

The  terms  "private  property^  and  *the 
property  of  individuals,"  in  the  constitutional 
provisions  prohibiting  the  taking  of  private 
property  for  public  use,  without  compensa- 
tion, etc.,  were  not  intended  to  Include  money 
raised  by  assessment  for  the  purpose  of  pav- 
ing streets.  Money  attempted  to  be  raised 
for  that  purpose  Is  not  sought  to  be  taken 


by  virtue  of  the  sovereign  right  of  eminent 
domain,  but  in  the  exercise  of  the  sovereign 
power  of  taxation.  Williams  v.  City  of  De- 
troit, 2  Mich.  660,  666. 

The  term  "private  property,"  in  the  con- 
stitutional provision  prohibiting  the  taking  , 
of  private  property  for  public  purposes  with- 
out due  compensation.  Includes  the  franchise 
of  a  toll-bridge  company,  as  it  is  an  in- 
corporeal hereditament,  which  is  a  species 
of  property.  Enfield  Toll-Bridge  Co.  v.  Hart- 
ford, N.  H.  &  N.  R.  Ok,  17  Conn.  40,  69,  42 
Am.  Dec.  716. 

Property  of  private  eluurlty. 

The  property  of  a  private  charitable 
coriK>ration,  though  charged  with  the  mainte- 
nance of  a  college  or  other  public  charity.  Is 
''private  property*'  within  the  meaning  and 
protection  of  that  clause  of  the  Constitution 
(art  1»  I  19)  declaring  that  private  property 
shall  ever  be  held  inviolata  State  v.  Neff, 
40  N.  B.  720,  724^  62  Ohio  St  876»  28  li.  R. 
A*    400. 

Mimiolval  property* 

In  discussing  the  question  of  whether 
or  not  property  held  by  a  municipal  corpo- 
ration is  private  property  or  public  property, 
the  court  says:  **In  one  sense,  the  property 
was  private  property;  that  is,  property  owned 
by  the  corporation  for  the  public  use  of  the 
inhabitants  of  the  city.  The  inhabitants  of 
a  dty,  who  are  in  fact  the  corporators  under 
a  charter  creating  a  municipality,  are  a  por- 
tion of  that  general  public  which  consti- 
tute a  state.  And  they  are  also  that  par- 
ticular public  which  constitute  a  municipali- 
ty. The  municipality  may  hold  property  in 
which  all  the  inhabitants  of  a  state  or  of  a 
county  may  be  said  to  have  an  interest  In 
some  respect  but  not  as  owners  or  pro- 
prietors. And  it  may  also  hold  property  in 
which  the  inhabitants  of  the  municipality 
alone  may  properly  be  said  to  have  an  iur 
terest  Both  classes  of  property  are  public — 
the  one,  as  to  the  people  of  the  whole  state 
or  county;  the  other,  more  particularly,  as 
to  the  inhabitants  of  the  municipality.  It  is 
only  in  this  sense  that  the  words  'public' 
and  tirivate*  can  with  propriety  be  applied 
to  such  property  when  held  by  a  munici- 
pality. Although  the  property  held  for  the 
municipality  is  in  fact  public»  as  common  to 
all  the  inhabitants  of  a  d^,  it  neverthe- 
less may  Justly  be  said  to  be  private  prop- 
erty, as  being  such  property  as  is  exempt 
from  being  taken  or  applied  to  any  other 
public  use  by  the  state,  or  by  authority  of 
the  state^  without  compensation  being  made." 
Coyle  V.  Gray  (Del.)  80  AtL  728^  733»  7  Houst 
44,  40  Am.  St  Rep.  109. 


•The   right  of  private  property  exists 
in  an  individual  in  relation  to  streams  of  wa- 
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ter  exclnsively  his  own,  sucb  as  springs  or 
small  water  courses  in  the  interior  of  his 
lands,  and  bounded  by  them  on  both  sides; 
and  whilst  it  may  exist  in  reference  to  pub- 
lic rivers  against  the  interference  of  private 
individuals,  it  cannot  be  admitted  to  prevail, 
as  to  public  rivers  and  highways  used  for 
navigation,  against  the  paramount  Jurisdic- 
tion of  the  state."  Homochitto  River  Ck)m'r8 
V.  Withers,  29  Miss.  (7  Cushm.)  21,  82,  64 
AnL  Dec.  126. 

The  term  "private  property"  includes 
surface  streams,  but  the  rules  in  reference 
thereto  are  very  different  from  those  govern- 
ing subterranean  streams.  Roath  y.  Drls- 
coll,  20  Ck>nn.  533,  541,   52  Am.  Dec  352. 

PRIVATE  PROSEOT7TOB. 

"Bouvler  defines  a  *private  prosecutor* 
to  be  one  who  prefers  an  accusation  against 
a  party  whom  he  suspects  to  be  guilty.  This 
is  a  very  correct  definition,  and  certainly  not 
broad  enough  to  include  a  mere  v^tness  in 
the  case,  who  is  not  shown  to  have  taken 
any  part  in  setting  a  prosecution  on  foot 
A  party  who  voluntarily  makes  an  affidavit 
to  procure  the  issuance  of  a  warrant  to  ar- 
rest a  party  whom  he  accuses  of  crime  is 
properly  a  prosecutor.  So,  too,  a  party  who 
voluntarily  procures  permission  to  be  sworn 
and  go  before  a  grand  jury  or  the  prosecut- 
ing attorney  to  testify  as  to  an  alleged  crime 
may  be  held  to  be  a  prosecutor;  but  a  party 
who  merely  appears  in  response  to  a  sub- 
poena issued  at  the  instance  of  the  grand 
Jury  or  the  prosecuting  attorney  cannot  be 
held  or  treated  as  a  prosecutor."  State  t. 
Millain,  3  Nev.  409,  425. 

A  private  prosecutor  is  one  who  prefers 
an  accusation  against  a  party  whom  he  sus- 
pects to  be  guilty  of  an  offense  against  the 
law.  Such  person  cannot  be  allowed  to  try 
the  case  as  juror  if  challenged  for  this 
cause,  nor,  under  the  statute,  if  he  be  "re- 
lated to  a  private  prosecutor  within  the  third 
degree  of  consanguinity  or  affinity."  The 
mere  fact  that  a  person  has  paid  or  promised 
to  pay  money  to  aid  in  the  prosecution  of  a 
person  charged  with  crime  is  insufficient  to 
constitute  such  person  a  "private  prosecutor" 
within  the  meaning  of  such  statute.  Ck)de 
€r.  Proc.  art  636;  Heacock  v.  State^  13  Tex. 
App.  97,  129. 

PRIVATE  PUBUOATION. 

In  the  case  of  a  private  theatrical  rep- 
resentation of  a  play  of  which  no  printed 
copy  has  been  circulated,  the  exclusion  of  all, 
except  a  few  selected  for  admission,  renders 
the  publication  a  private  one.  Keene  y. 
Wheatley  (U.  S.)  14  Fed.  Gas.  180,  199. 

PRIVATE  PURPOSE. 

The  term  "private  purpose,**  In  a  con- 
stitutional provision  prohibiting  the  appro- 


priation of  money  or  property  for  local  at 
private  purposes,  refers  more  particularly  to 
a  purpose  for  the  benefit  of  an  individual  or 
limited  number  of  men,  and  a  "local  purpose'* 
to  a  purpose  for  the  benefit  of  the  particular 
place  or  limited  locality.  People  t.  Allen 
(N.  Y.)  1  Lana  248»  256. 

PRIVATE  RESIDEUGB. 

A  camp  occupied  by  a  man  and  his  son, 
which  was  the  only  home  they  had,  and 
which  constituted  their  home  for  the  time  be- 
ing, was  a  *'private  residence"  within  the 
statute  punishing  all  character  of  gaming  at 
any  place,  except  at  a  private  residence  oc- 
cupied by  a  family.  Hipp  v.  State  (Tex.) 
75  S.  W.  28,  29,  62  L.  R.  A.  97a 

In  ordinary  parlance  a  store,  or  hotel, 
or  saloon  is  not  a  "private  residence,"  and 
the  allegation  of  gaming  in  one  of  these 
places,  in  an  indictment,  of  Itself  contra- 
venes and  negatives  the  idea  that  it  is  a 
private  residence,  so  that  the  repetition  that 
such  a  house  named  Is  not  a  private  resi- 
dence would  only  be  putting  the  allegation  in 
another  form.  Hodges  v.  State,  72  S.  W. 
179,  180,  44  Tex.  Or.  R.  444. 

PRIVATE  RIGHT  OF  WAT. 

A  private  right  of  way  serves  as  a 
means  of  accommodation  to  a  limited  neigh- 
borhood for  local  convenience.  It  has  been 
defined  to  be  that,  right  which  one  man  has 
of  going  over  another's  land,  and  is  confined 
either  to  the  inhabitants  of  a  particular  dis- 
trict, or  to  those  occupying  or  owning  cer- 
tain estates,  or  it  extends  to  one  or  more 
individuals  in  certain.  City  of  Chicago  y. 
Borden,  60  N.  B.  915,  918,  100  III.  430;  Gar- 
rison V.  Rudd,  19  111.  (9  Peck)  558,  563. 

•*To  every  private  way  there  are  two 
essential  requisites:  First,  the  terminus  a 
quo,  or  the  point  or  place  from  which  the 
grantee  is  to  set  out  in  order  to  use  the 
way  and  the  terminus  ad  quem — ^the  place 
where  the  way  is  to  end;  and,  second,  that 
the  grantor  has  the  right,  not  the  mere  revo- 
cable permission,  of  setting  out  from  the 
terminus  a  quo,  and  proceeding  to  and  enter- 
ing the  terminus  ad  quem.  It  is  one  of  the 
most  important  of  Incorporeal  hereditaments. 
In  which  one  man  has  an  interest  and  a 
right,  though  another  man  is  the  owner  of 
the  soil  over  which  it  is  claimed.  It  is  sim- 
ply an  easement  or  a  privilege,  conferring  no 
interest  in  the  lane}."  Garrison  v.  Rudd,  19 
111.  558,  563  (citing  1  Crabb,  Real  Prop.;  2 
Bl.  Comm.  35;   2  Bout.  Inst  187). 

PRIVATE  RIGHT. 

The  term  ''private  rights,**  under  arti- 
cle 17,  §  10,  of  the  Constitution,  providing 
that  private  rights  shall  not  be  afifected  by 
certain  changes  made  therein,  may  properly 
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be  confined  to  uuch  rights,  when  applied  to 
property,  as  persons  may  possess,  uncon- 
nected with  and  not  essentially  affecting  the 
public  Interest,  or  growing  out  of  a  public 
Institution  or  society;  and  therefore^  as  xtaar- 
rlage  Is  Intimately  connected  with  a  public 
interest,  such  provision  does  not  operate  to 
render  article  16,  §  6,  of  the  Constitution, 
exempting  the  property  of  married  women 
from  the  debts  of  the  husband,  only  applica- 
ble to  married  women  who  are  married  after 
the  adoption  of  the  said  Constitution.  Rugh 
T.  Ottenhelmer,  e  Or.  231,  287,  26  Am.  Rep. 
618. 

PBTVATE  BIVEB  OR  STBEAM. 

The  term  **prlyate  rivers"  Is  used  to  des- 
ignate rivers  In  which  the  tide  does  not  ebb 
or  flow.    Adams  v.  Pease,  2  Conn.  481,  484. 

The  term  **prlvate  stream,"  In  Act  May 
6,  1876,  which  makes  fishing  In  private 
streams  an  offense.  Is  not  made  to  Include 
a  running  stream,  flowing  from  a  man's  land, 
by  the  fact  that  he  stocks  the  stream  with 
fish.  Reynolds  y.  Commonwealth,  88  Pa. 
458,  461. 

PRIVATE  ROAB. 

A  private  road  Is  one  the  soil  of  which 
belongs  to  the  owner  of  the  field,  and  is 
burdened  with  a  right  of  way.  Morgan  v. 
Livingston  (La.^  6  Mart.  (O.  S.)  19,  231. 

Private  roads  are  neighborhood  ways  not 
commonly  used  by  other  than  the  people  of 
the  neighborhood  where  they  are,  though 
they  may  be  used  by  any  one  who  may  have 
occasion  to  do  so.  State  v.  Mobley  (S.  C.) 
1  McMul.  44,  46;  Ex  parte  Withers  (S.  C.)  8 
Brev.   83,  86. 

A  private  road  is  a  way  from  public 
road  to  public  road^  or  from  the  public  road 
over  a  neck  of  land  toward  its  extremity, 
all  of  which  are  used  by  the  public.  It  Is 
distinguished  from  a  public  road,  which  Is 
A  way  through  the  state  or  fi:om  town  to 
town.  Singleton  v.  Commissioner  of  Roads 
(8.  G.)  2  Nott  &  McC.  526,  527. 

The  term  '^private  road,"  as  used  In  Misc. 
Laws,  c.  50,  H  16  and  17,  authorizing  the 
establishment  of  private  roads  over  the  land 
of  an  Individual,  without  his  consent,  for 
the  private  use  of  another,  means,  accordr 
Ing  to  Bouvler,  such  as  are  used  for  private 
individuals  only,  and  are  not  wanted  for 
the  public  generally.  Public  roads  are  kept 
In  repair  at  the  public  expense,  and  private 
roads  by  those  who  use  them.  Wltham  t. 
Osbum,  4  Or.  318,  321, 18  Am.  Rep.  287. 

In  considering  the  constitutionality  of 
a  law  providing  for  the  opening,  under  the 
right  of  eminent  domain,  of  private  roads 
6  Wds.  &  P. — 45 


from  the  main  roads  to  the  residences  or 
farms  of  Individuals,  and  over  land  not  be- 
longing to  the  persons  to  whose  residence  oi 
farm  the  road  thus  opened  leads,  the  Supreme 
Court  of  California  sustained  the  law  on 
the  ground  that  the  so-called  "private  roads" 
were  not  In  fact  private.  "In  accurate  con- 
templation," the  court  said,  "a  'private  road* 
Involves  a  contradiction.  The  term  is  un- 
known to  the  common  law.  It  has  Its  origin 
In  American  legislation.  It  cannot  be  re- 
garded as  having  been  employed  as  a  sub- 
stitute for  the  word  *way'  as  used  at  com- 
mon law.  There  was  no  reason  or  excuse 
for  such  a  change  in  the  legal  terminology. 
It  must  be  taken,  therefore,  as  an  invention, 
and  as  having  been  put  to  use  originally 
merely  for  the  purposes  of  classification — 
as  giving  a  name  to  a  certain  class  of  roads, 
differing  from  another  and  larger  class  In 
respect  to  the  steps  to  be  taken  In  establish- 
ing them  In  the  first  Instance,  and  of  keep- 
ing them  in  repahr  afterwards — differences 
founded  upon  the  just  Idea  that  roads,  though 
public,  mainly  subserving  the  convenience  of 
particular  individuals,  should  be  made  a 
charge  upon  them  Instead  of  the  public  at 
large.  For  the  purpose  of  distinguishing  be- 
tween such  roads  and  those  which  subserve 
equally  the  interests  of  all,  a  name  for  the 
former  was  needed,  for  the  legal  term  *hlgh- 
way*  was  applicable  to  both;  hence  the  terms 
'public'  and  'private'  roads.  The  latter  Is 
not  to  be  understood  as  being  synonymous 
with  'ways'  at  common  law,  but  as  indicat- 
ing a  particular  class  of  highways  or  public 
ways  over  which  any  one  may  pass  without 
committing  trespass."  Sherman  v.  Buick,  82 
Cal  241,  252,  01  Am.  Dec.  677. 

The  term  "private  road,"  as  used  in  Cal. 
Pol.  Code,  §  2602,  providing  for  private  or 
by-roads,  designates  a  particular  kind  of 
public  road,  so  that,  notwithstanding  the 
somewhat  Inaccurate  language,  the  use  is 
public.  Monterey  County  v.  Cushing,  28  Pac 
700,  701,  88  Cal.  507  (citing  Sherman  v. 
Buick,  82  Cal.  241,  01  Am..  Dec.  .577,  note). 

In  Sherman  v.  Buick,  32  Cal.  241,  01 
Am.  Dec.  577,  the  court  held  that,  although 
the  statute  denominated  a  road  a  "private 
road,"  it  was  In  fact  and  in  law  a  public 
road,  under  the  control  of  the  government, 
and  open  to  every  one  who  might  have  oc- 
casion to  use  it,  and  declared  that:  "The 
phrase  'private  road'  is  unknown  In  law;  all 
roads  are  public."  But  we  do  not  think  that 
this  court  can  say  that  all  roads  are  public 
roads  in  this  state.  The  Legislature  has 
said  that  all  public  roads  shall  be  60  feet 
wide,  and  by  the  law  we  are  considering 
(Oomp.  St  1893,  c.  78,  §  4752)  it  is  provided 
that  private  roads  shall  be  15  feet  wide. 
Evidently,  then,  the  Legislature  has  attempt- 
ed to  recognize  two  classes  of  roads.  Welton 
V.  Dickson,  57  N.  W.  559,  563,  38  Neb.  767, 
22  L.  R.  A.  496,  41  Am.  St.   Rep.  77L 
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A  "private  road,"  so  called,  wltbin  Pol. 
Oode^  I  2692,  authorizing  the  condemnation 
of  land  for  private  roads,  is  but  a  public 
road  by  another  name,  and  the  term  Is 
used  by  the  Legislature  merely  for  the  pur- 
poses of  classification.  The  Legislature  has 
for  such  purpose  divided  roads  Into  public 
and  private,  and  provides  how  they  may  be 
laid  out,  established,  and  maintained.  The 
former  are  to  be  laid  out  and  maintained 
at  the  expense  of  the  county  or  road  district 
at  large,  and  are  therefore  public;  the  latter 
at  the  expense  of  such  people  as  are  more 
especially  and  directly  interested  In  them, 
and  therefore  called  private.  But  the  latter 
are  as  much  public  as  the  former,  for  any 
one  can  travel  them  who  has  occasion  to, 
and  no  more  can  be  said  of  the  former. 
Maderla  County  v.  Raymond  Granite  Co.* 
72  Pac.  915,  918,  180  Cal.  128. 

Private  roads  are  those,  which  are  only 
open  for  the  benefit  of  certain  individuals 
to  go  from  and  to  their  homes  for  the  serv- 
ice of  their  lands  and  for  the  use  of  some 
estates  exclusively.  Giv.  Oode  Lt.  1900^  art 
706. 

Byroad 

Bee  -Byroad." 

PRIVATE  ROOM. 

In  construing  a  statute  which  prohibits 
playing  cards  In  a  public  place,  and  ex- 
pressly names  taverns  and  inns  as  public 
houses,  but  declares  that  a  private  room  In 
an  inn  or  tavern  Is  not  within  the  meaning 
of  a  public  place^  unless  such  rooms  are 
commonly  used  for  gaming,  the  court  said: 
"To  make  a  guest  room  in  a  hotel — ^that  is, 
one  appropriated  to  public  use  as  sucli— a 
IMivate  room,  it  must  have  been  taken  by  a 
guest  or  lodger  seeking  rest  for  a  day  or 
night,  or  a  residence  for  a  time,  or  one 
desiring  to  use  it  for  a  temporary  habitation; 
that  is,  a  place  of  abode.  Unless  so  appro- 
priated by  a  guest,  it  is  a  part  of  the  public 
bouse  known  as  tavern  or  inn.  The  term 
^public  house,'  as  used  in  the  gaming  statute, 
does  not  mean  a  place  solely  devoted  to  the 
public,  as  distinguished  from  private.  A 
house  may  be  said  to  be  a  public  house  either 
in  respect  to  its  proprietorship  or  its  occn- 
pancy  and  uses,  and  so  a  guest  room  in  a 
hotel  is  a  part  of  the  public  hotel  or  tavern, 
in  that  it  is  for  the  use  of  the  public  busi- 
ness of  the  house  in  the  entertainment  of  its 
guests,  and  only  becomes  private  after  it  is 
appropriated  by  a  guest"— and  held  that  a 
room  in  an  inn  provided  for  the  accommo- 
dation of  guests,  which  was  engaged  tem- 
porarily for  the  purpose  of  private  gaming, 
and  not  for  a  guest's  habitation  or  abode, 
was  not  a  private  room,  but  a  part  of  the 
public  place.  Ck)mer  v.  State,  10  S.  W.  106, 
107,  26  Tex,  App.  509. 


PRIVATS  8AU3. 

A  private  sale  is  a  sale  without  adver- 
tlsemeut  and  public  outcry.  A  sale  of  a 
ward's  land  by  order  of  the  court  may  be 
either  public  or  private,  in  the  discretion  of 
the  court  Barcello  v.  Hapgood,  24  8.  B. 
124, 126, 118  N.  C.  712. 

PRIVATE  SOHOOL. 

Under  section  11  of  the  compulsory 
school  law  of  April  25, 1890,  Imposing  certain 
duties  on  all  principals  and  teachers  of  all 
schools,  public  and  private^  a  parochial  school 
is  a  private  school.  If  a  certain  number 
were  to  meet  together  and  agree  that  they 
would  hire  a  teacher  and  pay  him  for  his 
services  in  that  school,  and  no  persons  should 
attend  that  school  but  their  own  children.  It 
would  be  a  private  school.  Quigley  v.  State, 
3  O.  C.  D.  810,  819,  5  Ohio  Clr.  Ot  B.  638. 

PRIVATS  SEAI- 

A  private  seal  may  be  made  In  the  same 
manner  as  a  public  seal  by  any  Instrument, 
or  it  may  be  made  by  the  scroll  of  a  pen, 
or  by  writing  the  word  "sear*  against  the 
signature  of  the  writer.  Code  Civ.  Proc.  GaL 
1908, 1 1981;  Rev.  St  Utah  1898,  §  839& 

A  public  seal  in  this  state  is  a  stamp 
or  Impression  made  upon  wax,  wafer,  paper, 
or  any  other  like  substance,  upon  which  a 
visible  and  permanent  impression  can  be 
made.  A  private  seal  may  be  made  In  the 
same  manner,  or  It  may  be  made  without 
an  impression,  by  a  wafer  or  wax  attach- 
ed to  the  instrument,  or  by  a  paper  attach- 
ed to  It  by  an  adhesive  substance,  or  by  a 
scroll  or  other  sign  made  with  a  pen.  Ann. 
Codes  &  St  Or.  1901,  §  764. 

PRIVATS  SEORETART. 

A  private  secretary,  whose  duties  com- 
bined Include  those  of  an  amanuensis,  ste- 
nographer, etc,  who  received  dictation  and 
transcribed  letters  for  the  president  of  a 
corporation, ,  and  performed  other  duties  of 
a  similar  nature,  is  held  to  be  a  "laborer'* 
within  the  Georgia  statute  exempting  la- 
borers* wages  from  garnishment  Calling 
him  a  •'private  secretary,"  Instead  of  "clerk," 
does  not,  says  the  court,  change  the  princi- 
ple upon  which  persons  performing  similar 
duties  have  been  held  to  be  laborers.  Abra- 
hams V.  Anderson,  5  S.  B.  778»  779,  80  6a. 
570,  12  Am.  St  Rep.  274. 

PRIVATE  BEOURITT. 

The  term  **private  securities"  inclndes 
a  fund  provisionally  invested  for  the  benefit 
of  a  legatee,  and  bearing  interest  in  his  ta- 
vor,  as  used  in  the  tax  law  of  1874,  c.  483, 
S  2,  providing  that  all  property,  including. 
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among  other  things,  all  debts  secured  by 
private  securities  of  every  kind,  shall  be 
liable  to  assessment  Buchanan  T*  Talbot 
County  Com'rs,  47  Md.  286,  294. 

PRIVATE  SEWER* 

"Private  sewers,**  as  defined  In  a  dty 
charter  establishing  a  sewer  system,  are 
those  built  with  or  without  permits,  and  paid 
for  by  the  parties  constructing  the  same. 
Prior  V.  Buehler  &  Oooney  Const  Oa,  71  & 
W.  205,  206»  170  Mo.  430. 

PRIVATE  STATUTE* 

See  "Private  Act** 

PRIVATE  STEAUDVO. 

"Private  stealing"  consists  In  stealing 
without  the  knowledge  of  the  person  from 
whom  the  property  is  taken,  or  so  suddenly 
as  not  to  allow  time  to  make  resistance  be- 
fore the  property  is  carried  away.  Brown  t 
State  (Tex.)  22  S.  W.  24. 

PRIVATE  TABI& 

A  stipulation  In  a  lease  of  certain  rooms 
In  a  house  containing  a  restaurant,  and  near 
several  hotels  and  other  restaurants,  to 
"serve  a  private  table"  therein,  is  complied 
with  by  an  offer  to  send  out  for  a  dinner  to 
a  hotel,  to  be  served  in  such  rooms.  Porter 
V.  Merrill,  124  Mass.  534,  541. 

PRIVATE  THINGS. 

See  "Things  Private" 

PRIVATE  TRUST. 

Private  trusts  are  for  the  benefit  of  cer^ 
tain  designated  individuals,  in  which  the 
cestui  que  trust  is  a  known  person  or  class  of 
persons.  Doyle  v.  Whalen,  82  Atl.  1022, 
1025,  87  Me.  414;  Brooks  v.  Oity  of  Belfast, 
88  AtL  222,  226,  90  Me.  318. 

In  private  trusts,  the  beneficial  interest 
is  vested  absolutely  in  some  individual  or 
individuals,  who  are,  or  within  a  certain 
time  may  be,  definitely  ascertained;  and  to 
whom,  therefore,  collectively,  unless  under 
some  disability,  it  is,  or,  within  the  allowed 
limit,  will  be,  competent  to  control,  modify, 
or  end  the  trust  Private  trusts  of  this  kind 
cannot  be  extended  beyond  the  legal  limita- 
ti6ns  of  a  perpetuity.  Doyle  v.  Whalen,  32 
Atl.  1022,  1025,  87  Ma  414. 

The  requisites  of  a  valid  private  trust 
and  one  for  a  charitable  use  are  materially 
different  In  the  former  there  must  not  only 
be  a  certain  trustee  who  holds  the  legal  title, 
but  a   certain   specified   beneficiary   clearly 


identified,  or  made  capable  of  identification, 
by  the  tferms  of  the  instrument  creating  the 
trust;  while  it  is  an  essential  feature  of  the 
latter  that  the  beneficiaries  are  uncertain, 
a  class  of  persons  described  in  some  general 
language,  often  fiuctuating,  changing  in  their 
individual  members,  and  partaking  of  a 
quasi  public  character.  Pennoyer  v.  Wad- 
hams,  25  Paa  720,  721,  20  Or.  274, 11  L.  R.  A. 
210  (cited  in  Troutman  v.  De  Boissiere  Odd 
Fellows'  Orphans'  Home  &  Industrial  School 
Ass'n  [Kan.]  64  Pac  33,  37). 

PRIVATE  USE. 

A  "billiard  table  for  private  use^*  Is  one 
kept  for  the  use  of  the  owner  and  such  per- 
sons as  he  may  invite  to  play  thereon. 
Schmetzer  v.  State,  63  Md.  420,  422. 

PRIVATE  WAR. 

"Private  war''  is  one  between  private 
persons,  lawfully  exerted  by  way  of  defense. 
It  is  otherwise  unknown  in  civil  society. 
People  V.  McLeod  (N.  Y.)  26  Wend.  483,  576, 
87  Am.  Dec.  828. 


PRIVATE  WATERS* 

Private  waters  are  those  In  which  there 
is  no  ebb  and  fiow  of  the  tide,  and  the  pro- 
prietorship of  which  is  in  the  individual 
proprietor.  Cobb  v.  Davenport,  82  N.  J. 
Law  (8  Yroom)  369,  878. 

The  term  ••private  waters"  is  sometimes 
used  in  contradistinction  to  ••public  waters," 
to  designate  nonnavigable  waters,  the  term 
••public  waters"  being  used  to  designate  nav- 
igable waters.  Lamprey  v.  Metcalf,  63  N. 
W.  1139,  1143,  62  Minn.  181»  18  L.  B.  A.  670, 
88  Am.  St  Bep.  541. 

PRIVATE  WAT. 

The  distinction  between  a  highway  and 
a  private  way  in  Bngland  Is  that  the  former 
is  the  way  to  a  market,  a  great  road  com- 
mon to  all  passengers;  and  the  latter  Lb 
such  as  goes  to  a  church,  house,  vill,  or  close, 
and  is  not  common  for  all  the  King's  sub- 
jects; or  it  may  be  like  a  private  way  from 
a  meadow  or  close  to  a  street  Jones  v. 
Inhabitants  of  Andover,  28  Mass.  (6  Pick.) 
59,  62. 

A  private  way  is  an  incorporeal  heredit- 
ament of  a  real  nature,  entirely  different 
from  a  common  highway.  It  is  the  right  of 
going  over  another  man's  ground.  Klster 
V.  Reeser,  08  Pa.  1,  4,  42  Am.  Bep.  608. 

A  ••private  way"  relates  to  that  class 
of  easements  in  which  a  particular  person, 
or  particular  description  or  class  of  persons, 
have  an  interest  or  right  of  way,  as  distin- 
guished from  the  general  public    Kripp  v. 
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Curtis,  11  Pac.  879,  71  Cal.  Q2.    See,  also, 
Earle  v.  Poat  41  S.  E.  525,  530,  63  a  C.  439. 

The  phrase  '^private  ways  for  the  use 
of  one  or  more  of  the  inhabitants,*'  in  Gen. 
St  c.  43,  I  59,  allowing  private  ways  to  he 
laid  out  for  the  use  of  one  or  more  of  the 
Inhabitants,  "was  not  Intended  to  limit  the 
easement  or  rights  created  by  the  way  to 
particular  individuals,  but  to  describe  them 
as  a  class  of  ways  which  the  selectmen  were 
empowered  to' lay  out  in  whole  or  in  part 
Such  a  way  is  not  distinguishable  In  any 
other  respect  from  a  town  way,'  prc^erly 
so  called.  The  easement  or  right  of  passage 
created  by  laying  it  out  is  not  the  private 
right  of  the  individual  for  whose  special 
accommodation  it  may  have  been  laid  out, 
nor  lg  it  meant  exclusively  for  his  individual 
travel.**  Denham  v.  Bristol  Gounty  Oom'n, 
108  Mass.  202,  204. 

''Private  ways,**  In  the  Massachusetts 
system  of  public  ways,  are  distinguished 
from  "highways"  In  that  the  latter  "are  laid 
out  and  may  be  altered  or  discontinued  by 
the  authorities  having  jurisdiction  through 
the  county,  such  as  the  county  court,  the 
court  of  general  sessions,  and  In  modem 
times  the  county  commissioners,  while  the 
former  are  laid  out  and  may  be  altered  or 
discontinued  by  the  selectmen,  with  the  ap- 
proval of  the  town.  In  other  respects  they 
are  alike,  and  equally  parts  of  the  system 
of  public  ways.  The  private  way  known  to 
the  modem  statutes  differs  from  a  town  way 
in  the  fact  that  the  selectmen  may  assess  the 
whole  or  a  portion  of  the  damages  of  laying 
out,  altering,  or  discontinuing  such  way  up- 
on the  individuals  for  whose  use  It  Is  laid 
out  or  altered,  or  by  whose  application  It  Is 
discontinued.  In  other  respects  it  is  a  part 
of  the  system  of  town  ways."  Butcher's 
Slaughtering  &  Melting  Ass'n  v.  City  of  Bos- 
ton, 80  N.  E.  94,  139  Mass.  290. 

A  private  way  is  a  property  right  in 
the  owner  of  which  he  cannot  be  deprived, 
regardless  of  whether  he  would  be  injured 
by  the  taking.  City  of  Sarcozie  t.  Wild,  64 
Mo.  App.  403,  407. 

A  private  way  is  an  incorporeal  heredit- 
ament Whiting  V.  Dudl^  (N.  Y.)  19  Wend. 
873,  376. 

Driveway  or  crossinc. 

The  expression  "private  way**  or  "cart- 
way," as  used  in  a  finding  that  animals  en- 
tered on  a  railroad  track  at  a  cartway  or 
private  way,  means  a  "driveway,"  as  the 
latter  term  is  used  in  Act  April  8,  1885, 
exempting  a  railroad  company  from  dam- 
ages for  animals  killed  or  injured  on  the 
track,  if  such  animals  entered  the  tracks 
through  "wagon  and  drive  ways."  Louis- 
ville, N.  A.  &  0.  R.  Co.  V.  Btzler,  21  N.  B. 
466»  467»  119  Ind.  39. 


Acts  1879,  c.  183,  S  1,  making  it  a  mis- 
demeanor for  any  person  to  obstruct  public 
highways,  "private  ways,"  streets,  etc.,  can- 
not be  construed  to  include  a  crossing  left 
by  a  railroad  company  fencing  its  right  of 
way  through  lands  for  the  owner  from  one 
portion  of  the  field  to  another.  Greer  v. 
Nashville,  0.  &  St  L.  Ry.  Go.»  56  S.  W.  850, 
851,  104  Tenn.  242. 

As  hlsliway  or  street. 

See  "Highway-;  "Street* 

Road  aeross  one's  owm  land* 

The  term  "private  way,"  in  Gen.  8t  e. 
63,  §  28,  requiring  application  to  be  made 
within  a  year  for  damages  for  the  obstruc- 
tion of  a  private  way  by  a  railroad  ccnrpora- 
tion,  does  not  apply  to  a  road  across  one's 
own  land.  Presbry  t.  Old  Oolony  &  N.  Ry. 
Co.,  103  Mass.  1*  4. 

In  constming  a  statute  providing  tat 
damages  against  any  railway  causing  injury 
to  any  '^private  way,"  it  was  held  tliat  a 
mere  path  or  way  made  by  the  owner  across 
his  own  land  was  not  a  private  way  within 
the  meaning '  of  the  statute.  ''A  private 
way,"  said  the  court  "Is  one  laid  out  by  the 
public  authorities  for  the  accommodation  of 
individuals,  and  at  their  expense.  But  when 
once  laid  out  the  easement  is  as  public  as 
any  highways  laid  out  for  the  accommoda- 
tion of  the  public  Metcalf  v.  Bingham,  8 
N.  H.  459.  The  same  formalities  are  re- 
quired by  our  statute  in  laying  out  of  private 
ways  as  of  public  The  only  difference  con- 
sists in  the  payment  of  the  costs  and  dam- 
ages. A  man  cannot  have  a  right  of  way 
over  his  own  land  independent  of  his  right 
to  the  land.  He  may  have  a  way  through 
his  own  land  at  any  place  he  may  choose, 
and  may  use  it  from  time  to  time,  or  aban- 
don it,  as  he  may  please,  but  such  a  way  is 
not  an  easement  It  is  not  a  'private  way* 
within  the  proper  and  legal  acceptation  ot 
the  term,  but  a  mere  path  or  cartway.  Bar- 
ker V.  Clark,  4  N.  H.  383.  17  Am.  Dec.  42a 
The  way,  then,  which  is  described  in  this 
case  Is  not  a  private  way,  such  as  is  contem- 
plated by  the  statute,  but  a  particular  part 
of  the  plaintifTs  land  over  which  he  may 
usually  pass  in  going  from  one  part  of  Ills 
farm  to  the  other,  and  to  which  neithw  he 
nor  the  public  had  any  more  right  than  to 
all  other  parts  ef  his  farm."  Clark  v.  Boston, 
C.  &  M.  R.  Co.,  24  N.  H.  (8  Fost)  114,  118. 

PRIVATE  WHABF. 

A  private  wharf  is  a  wharf  which  the 
owner  has  constructed  and  reserves  fbr  his 
private  use.  Parkersburg  &  O.  R.  Transp. 
Co.  V.  City  of  Parkersburg,  2  Sup.  Ot  732. 
738,  107  U.  a  691,  27  L.  Ed.  584. 

A  private  wharf  is  one  where  the  owner 
has  the  right  to  the  exclusive  use  and  en- 
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joyment,  or  to  permit  such  Indiyiduals  to 
enjoy  It  as  he  sees  proper.  Whether  a 
wharf  or  landing  Is  public  or  private  depends 
upon  the  ownership  of  the  soil,  the  purpose 
for  which  It  was  built,  the  authority  by 
which  It  was  erected,  the  uses  to  which  it 
has  been  applied,  and  the  nature  and  char^ 
acter  of  the  structure.  C!ompton  v.  Haw- 
kins, 8  South.  75,  76,  90  Ala.  411,  9  L.  B.  A. 
887,  24  Am.  St  Rep.  828. 

PRIVATE  WHITIKO. 

See  "Public  Writing.'' 

Public  writings  are  the  written  acts,  or 
records  of  the  acts,  of  the  sovereign  author^ 
Ity  of  official  bodies  and  tribunals,  and  of 
public  officers,  legislative,  Judicial,  and  ex- 
ecutive, whether  of  this  state,  of  the  United 
States,  of  a  sister  state,  or  of  a  foreign  coun- 
try. All  other  writings  are  prlvat8i»  Ann. 
Codes  &  St  Or.  1901,  U  727,  72& 

PRIVATE  WROKO. 

Private  wrongs  are  infringementi  of  the 
private  or  dvil  rights  belonging  to  Individ- 
nals,  considered  as  Individuals,  and  are  fre- 
quently termed  "civil  injuries.*'  Hunting- 
ton V.  Attril,  13  Sup.  Ot  224,  228,  146  U.  S. 
667,  86  L.  Ed.  1123;  TomUa  v.  Hildreth,  47 
Atl.  649,  651,  65  N.  J.  Law,  438;  Bhobldas 
V.  City  of  Ck>ncord,  47  Atl.  82,  87,  70  N.  H. 
90,  51  L.  R.  A.  881,  85  Am.  St  Rep.  604;  Gul- 
llnan  v.  Burkhard,  84  N.  Y.  Supp.  825,  827, 
41  Misc.  Rep.  821;  Bx  parte  Hickey,  12 
Miss.  (4  Smedes  A  M.)  751,  788. 

PvUie  wrons  distineulshed* 

See  "Public  Wrongs." 

PRIVATEERING. 

Piracy  distinguiflhed,  see  '^Plncy.** 

PRIVIES. 

See  "Privity— Privy." 


PRIVILEGE. 

See  "Banking  Privilegei^;  -Coal  Privi- 
lege"; "Exclusive  Privilege,  Inmiunity, 
or  Franchise";  "Full  Privilege";  "MUl 
Privilege";  "Mining  Privileges";  "Per- 
sonal  Privilege";  "Privileges  and  Im- 
munities"; "Right  and  Privilege"; 
"Sole  Privilege";  "Special  Privilege"; 
"Water  Privileges." 

Bspeclal  privilege,  see  "BspedaL" 

According  to  Jacobs'  Law  Dictionary, 
the  original  legal  meaning  of  the  word  "priv- 
ilege" is  exemption  of  a  private  man  or  a 


particular  corporation  from  the  rigor  of  the 
common  law.  Another  definition  is  exemp- 
tion from  some  duty,  burden,  or  attendance. 
Bouvler  says  a  privilege  is  a  particular  law 
which  grants  a  special  prerogative  to  some 
persons  contrary  to  the  common  right.  Web- 
ster defines  it  to  be  Immunity;  franchise; 
right;  claim;  liberty;  special  exemption 
from  evil  or  burden;  special  enjoyment  of 
good;  peculiar  benefit  or  advantage.  Terri- 
tory V.  Stokes,  2  N.  M.  161,  169,  170. 

A  privilege  is  a  peculiar  benefit  or  ad- 
vantage; a  right  or  immunity  not  enjoyed  by 
others  or  by  all;  special  enjoyment  of  a  good 
or  exemption  from  an  evil.  Privilege,  among 
the  Romans,  was  something  conferred  upon 
an  individual  by  a  private  law,  and  hence  it 
denotes  some  peculiar  benefit  or  advantage; 
some  right  or  immunity  not  enjoyed  by  the 
world  at  large.  Bouvier  says  the  word 
"privilege,"  taken  in  its  active  sense,  is  a 
particular  law,  or  a  particular  disposition  of 
the  law,  which  grants  certain  special  pre- 
rogatives to  some  persons  contrary  to  the 
common  right  In  its  passive  sense  it  la 
the  same  prerogative  granted  by  the  same 
particular  law.  Lawyers'  Tax  Gases,  55 
Tenn.  (8  Heisk.)  566,  649. 

A  privilege  is  a  peculiar  advantage — an 
Immunity.  North  River  Steamboat  Co.  v. 
Livingston  (N.  Y.)  1  Hopk.  Ch.  149,  203. 

The  word  **privilege,"  in  common  accep- 
tation, means  some  immunity  or  advantage. 
Moore  V.  Fletcher.  16  Me.  63,  65,  33  Am.  Dec. 
638. 

A  privilege  is  a  particular  and  peculiar 
benefit  or  advantage  enjoyed  by  a  person, 
company,  or  class  beyond  the  common  ad- 
vantage of  other  citizens.  Quthrie  Dally 
Leader  v.  Cameron,  41  Pac.  635,  639,  8  Okl. 
677. 

The  word  '^privilege,"  according  to  one 
definition  givoi  by  standard  lexicographers, 
means  that  which  one  has  a  legal  claim  to 
do;  legal  power;  authority;  immunity  grant- 
ed by  authority;  the  in  vesture  with  special* 
or  peculiar  rights.  The  word  is  used  in  thi6 
sense  in  Rev.  St  I  5506  [U.  S.  Comp.  St. 
1901,  p.  3712],  making  it  criminal  for  two  or 
more  persons  to  conspire  to  injure,  oiH>ress, 
threaten,  or  intimidate  any  citizen  in  the  free 
exercise  or  enjoyment  of  any  right  or  privi- 
lege secured  to  him  by  the  Constitution  or 
laws  of  the  United  States.  United  States  v. 
Patrick  (U.  S.)  54  Fed.  838,  348. 

In  its  natural  meaning,  the  word  "privi- 
lege" may  be  defined  as  a  right  peculiar  to 
an  individual  or  body.  Ripley  v.  Knight,  123 
Mass.  515,  519;  Lonas  v.  State,  50  Tenn.  (3 
Heisk.)  287,  306. 

Privileges  are  special  rights  belonging  to 
the  individual  or  class,  and  not  to  the  mass. 
Lonas  v.  State,  50  Tenn.  (8  Heisk.)  287,  306. 
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'^Privilege/'  as  used  in  the  constitutional 
amendment  of  1881,  prohibiting  the  Legisla- 
ture from  enacting  any  special  or  private  law 
granting  any  special  privilege  or  franchise 
whatever,  "means,  generally,  a  right  or  im- 
munity granted  to  a  person  either  against 
or  beyond  the  course  of  the  common  or  gen- 
eral law."  Dike  v.  State,  38  N.  W.  95,  96, 
38  Minn.  366. 

A  **privllege,"  In  the  sense  of  our  rev- 
enue laws,  is  "a  power  granted  to  an  indi- 
vidual or  corporation  to  do  something,  or  to 
eajoy  some  advantage,  which  is  not  of  com- 
m«A  right."  2  Meigs,  Dig.  c.  1587.  Or,  in 
tfae  language  of  this  court,  it  is  "a  license  or 
permission  to  do  that  which  in  general  is 
prohibited."  Harrison  v.  Willis,  54  Tenn.  (7 
Heisk.)  35,  44,  19  Am.  Rep.  604  (citing  Mabry 
▼.  Turner,  20  Tenn.  [1  Humph.]  94,  98). 

The  word  "privilege"  in  a  city  ordinance 
Slanting  to  a  water  company  the  right  and 
privilege  for  a  term  of  25  years  of  supplying 
the  city  and  inhabitants  thereof  with  water  | 
Is  evidently  not  used  in  the  technical  sense  in 
which  it  is  used  in  the  civil  law,  or  even  un- 
der the  common  law,  when  used  in  the  sense 
of  priority,  but  was  intended  to  be  given  its 
ordinary  signification;  meaning  a  right  pe- 
culiar to  the  person  on  whom  conferred,  not 
to  be  exercised  by  another  or  others.  City 
of  Brenbam  v.  Brenham  Water  Co.,  4  S.  W. 
143.  147,  67  Tex.  542. 

The  words  **privlleges"  and  •Immunl- 
ties"  are  synonymous,  or  nearly  so;  and 
'privilege"  signifies  a  peculiar  advantage, 
exemption,  immunity,  and  "immunity"  sig- 
nifies exemption,  privilege.  Van  Valkenburg 
V.  Brown,  43  Gal.  43,  48,  13  Am.  Bep.  136. 

A«qiilrl]ic    holdinSf    tatd   disposing   of 

pTopof  ty  • 

The  term  "privilege,"  as  used  in  the 
law,  providing  that  no  person  shall  be  dis- 
seized of  his  liberty  or  privileges  except  by 
the  law  of  the  land,  no  doubt  includes  the 
right  to  acquire,  hold,  and  dispose  of  prop- 
'erty,  both  real  and  personal.  It  is  neverthe- 
less subject  to  such  restrictions  as  the  gov- 
ernment may  Justly  prescribe  for  a  general 
good.  The  state  may,  in  the  exercise  of  Its 
police  power,  and  does,  regulate  and  control 
many  professions,  pursuits,  trades,  and  em- 
ployments, and  such  as  are  of  no  real  ben- 
efit to  society,  or  are  hazardous  or  injurious, 
it  may  prohibit  under  penalties.  And  a  pro- 
vision of  the  statute  prohibiting  the  wearing 
of  concealed  weapons  does  not  abridge  the 
privilege  of  any  person.  Dabbs  v.  State,  39 
Ark.  353,  357,  43  Am.  Bep.  275. 

Appointmont  of  offloors. 

Bey.  St  1894,  fi  5596,  providing  that  three 
■embers  of  the  board  of  examiners  (consist- 
ing of  five  practicing  dentists)  of  applications 
for  a  license  to  practice  dentistry,  shall  be 


appointed  by  the  Indiana  State  Dental  As- 
sociation, is  not  violative  of  Oonst.  art  1,  S 
23,  forbidding  the  granting  of  privileges 
which  shall  not  on  the  same  terms  equally 
belong  to  all  citizens,  the  power  to  appoint  in 
such  cases  being  a  duty  rather  than  a  privi- 
lege. Ferner  v.  State,  51  N.  E.  860,  361,  151 
Ind.  247. 

Antliority  or  power. 

The  word  "privileges,"  as  used  in  Bev. 
St  1893,  c.  37,  §  215a,  which  provides  that  the 
county  judges  of  the  several  counties,  with 
like  privileges  as  the  judges  of  the  circuit 
courts,  may  interchange  with  each  other, 
hold  court  for  each  other,  and  perform  each 
other's  duties  when  necessary  or  convenient, 
confers  a  like  authority  and  power  on  coun- 
ty judges  as  previously  conferred  on  circuit 
judges;  in  other  words,  by  the  use  of  the 
word  "privileges"  the  Legislature  meant  of- 
ficial right  or  authority.  Pike  y.  City  of 
Chicago,  40  N.  E.  567,  569,  155  lU.  656. 

A  '^privilege,"  as  distinguished  from  a 
mere  power,  is  a  right  peculiar  to  the  person 
or  class  of  persons  on  whom  It  Is  conferred, 
and  not  possessed  by  others.  As  applied  to  a 
corporation,  it  is  ordinarily  used  as  synony- 
mous with  a  franchise,  and  means  a  special 
privilege  conferred  by  the  state,  which  does 
not  apply  to  citizens  generally  of  cooimon 
right,  and  which  cannot  be  enjoyed  or  exer- 
cised without  legislative  authority.  Corpora- 
tions usually  possess  many  powers  which  are 
not  franchises  or  privileges  in  that  sense. 
The  right  of  a  bank  to  receive  money  on  gen- 
eral or  special  deposits,  to  lend  money  on 
securities,  to  discount  or  purchase  bills, 
notes,  or  other  evidences  of  indebtedness,  are 
not  franchises  or  privileges^  as  the  right  to 
do  such  business  belongs  to  every  citizen  of 
common  right  International  Trust  Go.  v. 
American  Loan  &  Trust  Co.,  66  N.  W.  78^  79, 
62  Minn.  501. 

As  eommodlty. 

See  "Commodity.* 

Corporate  rights  distlnsiiislLed. 

In  general  terms,  it  may  be  said  that 
the  franchise  to  construct  and  operate  a 
street  railway,  and  to  levy  and  to  collect 
remunerative  tolls  and  charges,  would  be 
corporate  rights,  within  a  statute  providing 
that  the  Legislature  might  at  any  time  alter, 
amend,  or  repeal  the  act  granting  the  priv^ 
leges  of  construction;  but  such  alteration, 
amendment,  or  repeal  should  not  operate  as 
an  alteration  or  amendment  of  the  corpo- 
rate rights  of  companies  formed  under  It, 
while  exemption  from  the  customary  and 
uniform  operation  of  the  essential  powers  of 
the  government,  like  the  power  to  tax  and 
the  power  of  police  regulation,  must  be  re- 
garded rather  as  a  privilege  or  an  immunity; 
and,  considering  the  standard  of  taxation  as 
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a  privilege,  tbe  right  of  the  Legislature  to 
change  it  is  undoubted.  Detroit  St.  Ry.  Go. 
▼.  Guthard,  16  N.  W.  828,  829,  51  Mich.  180. 

Greatins  easement. 

See,  also,  '^Easement" 

A  lease  of  certain  land,  with  *the  priyi- 
lege  of  using  the  weir*  on  the  next  lot  so 
long  as  It  remains,  was  not  a  covenant  by 
necessary  Implication  that  the  well  should 
remain  where  its  use  was  not  indispensable 
to  the  convenient  use  of  the  rented  premises. 
Basserman  t.  Society  of  Trinity  Church,  89 
Conn.  187. 

The  use  of  the  word  '•privilege,"  in  a 
contract  of  partition  containing  the  stipula- 
tion that  one  of  the  parties  shall  have  the 
privilege  of  a  road  through  the  land  of  the 
other  so  as  to  enable  him  to  take  the  near- 
est road  to  D.,  does  not  show,  though  con- 
strued in  connection  with  the  pronoun  '*hlm," 
that  the  agreement  is  a  mere  personal  privi- 
lege confined  to  the  original  grantee,  instead 
of  an  easement  Karmuller  t.  Kroti,  18 
Iowa,  862,  857. 

A  deed  of  a  certain  piece  of  land  oc- 
cupied by  a  sawmill,  with  the  "privilege  of 
occupying"  the  land  in  front  of  such  mill, 
means  merely  an  easement,  a  right  to  oc- 
cupy the  yard  in  front  of  the  mill  in  connec- 
tion with  the  mill,  and  does  not  convey  the 
land  in  front  Cross  v.  Pike,  10  Atl.  526,  59 
Vt  324. 

Exemption. 

In  our  own,  as  in  the  Roman  Jurispru- 
dence, a  "privilege"  means  the  exemption  of 
any  person  or  class  of  persons  from  the  oper- 
ation of  any  law.  Thus  it  is  settled  that  the 
right  of  a  debtor  or  widow  to  exemption  is 
a  personal  privilege.  Commonwealth  v.  Hen- 
derson, 83  AtL  868»  172  Pa.  135. 

Privilege  Is  a  right  or  immunity  not  en- 
Joyed  by  others;  an  exemption  from  an  evil 
or  burden.  Under  the  Roman  law,  it  de- 
noted some  particular  benefit  not  enjoyed  by 
others.  Crabbe  says  it  signifies  a  law  made 
in  favor  of  an  individual;  it  consists  of  some 
positive  advantage,  exemption,  or  immunity. 
In  its  more  extended  sense  it  comprehends 
every  prerogative,  exemption,  and  immunity. 
Abbott  defines  it  to  be  a  right  or  immunity 
by  way  of  exemption  from  the  general  law. 
Bouvler  defines  it  as  a  private  law  In  dero- 
gation of  common  right  Paschal  says  it  is 
a  special  right  belonging  to  an  individual  or 
class;  properly,  an  exemption  from  some 
duty;  an  Immunity  from  some  general  bur- 
den. Mr.  Justice  Washburn  says  that  an 
exemption  from  taxes  is  embraced  by  the 
general  description  of  "privileges."  From 
these  authorities  it  is  seen  that  a  privilege 
Is  an  exemption  and  an  exemption  is  a  privi- 
lege, and  where  one  railroad  company  is  in- 


corporated with  the  rights,  powers,  and  priv- 
ileges of  a  pre-existing  company,  the  new 
company  acquired  an  exemption  from  taxa- 
tion guarantied  to  the  former.  Louisville  & 
Nashville  Ry.  Co.  v.  Gaines  (U.  S.)  8  Fed. 
266,  278. 

Privileges  are  properly  exemptions  from 
some  general  burden,  obligation,  or  duty. 
Lonas  v.  State,  50  Tenn.  (8  Helsk.)  287,  306. 

Where  an  exemption  from  taxation  In  a 
railroad  charter  granted  by  the  state  is  made 
as  a  "privilege"  only,  it  may  be  revoked  at 
any  time.  Commonwealth  v.  Chesapeake  & 
O.  R.  Co.  (Va.)  27  Grat  844,  846. 

The  word  "privileges,"  as  used  in  Const 
1884,  art  9,  §  7,  prohibiting  the  Legislature 
from  passing  any  law  granting  to  any  indi- 
vidual or  individuals  rights,  privileges,  im- 
munities, or  exemptions,  is  used  in  its  re- 
strictive sense,  and  it  does  not  embrace  ex- 
emptions. Wilson  V.  Gaines,  68  Tenn.  C9 
Baxt)  546,  549. 

The  term  ••privilege"  includes,  in  its  or^ 
dinary  definition,  an  exemption  from  such 
burdens  as  others  are  subjected  to,  as  tbe 
privilege  of  being  exempt  from  arrest  or 
from  taxation.  State  v.  Betts,  24  N.  J.  Law 
(4  Zab.)  655,  556. 

Ezen&ption  from  taxation. 

The  word  "privileges,*'  as  used  in  Act 
Tenn.  April  19,  1866,  providing  that  a  rail- 
road company  shall  be  entitled  to  all  the 
rights  and  privileges,  and  subject  to  all  the 
liabilities,  imposed  upon  another  railroad 
company.  Includes  the  privilege  of  exemption 
from  taxation  as  to  its  capital  stock,  enjoyed 
by  the  latter  company  under  the  provisions 
of  its  charter.  Such  is  the  interpretation  In 
a  series  of  deliberate  and  careful  judgments 
of  the  Supreme  Court  of  the  United  States. 
State  of  Tennessee  v.  Whitworth  (U.  S.)  22 
Fed.  75,  83  (citing  Philadelphia  &  W.  R.  Co. 
V.  Maryland,  51  U.  S.  [10  How.]  876»  18  L. 
Ed.  461;  Tomlinson  v.  Branch,  82  U.  S.  [15 
Wall.]  460,  21  L.  Ed.  189;  Chesapeake  &  O. 
R.  Co.  V.  Virginia,  94  U.  S.  718,  24  L.  Bd. 
810;  Southwestern  R.  Co.  v.  Georgia,  92  U. 
S.  676,^23  L.  Ed.  762;  Central  R.  R.  &  Bank- 
ing Co.  V.  Georgia,  92  U.  S.  665,  23  L.  Bd. 
757;  Humphrey  v.  Pegues,  83  U.  8.  [16 
Wall.]  244,  21  L.  Ed.  326;  Atlantic  A  Gulf 
R.  Co.  V.  Georgia,  98  U.  S.  359.  360,  25  L.  Bd. 
185;  Morgan  v.  Louisiana,  93  U.  S.  217,  28 
L.  Ed.  860;  Railroad  Cos.  v.  Gaines,  97  U.  S. 
697,  711,  24  L.  Ed.  1091;  Wilson  v.  Gaines, 
103  U.  S.  417,  26  L.  Ed.  401;  Annapolis  ft 
Elk  Ridge  R.  Co.  v.  Commissioner,  108  U. 
S.  1,  4,  26  L.  Ed.  359;  Louisville  &  N.  R. 
Co.  V.  Palmes.  109  U.  S.  252,  8  Sup.  Ct  193. 
27  L.  Bd.  922). 

Immunity  from  taxation  is  not  Included 
in  the  word  ''privileges,*'  as  used  in  an  act 
incorporating  a  railroad  company,  and  clotli- 
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Ing  It  with  all  the  rights,  privileges,  and 
powers  embraced  in  the  charter  of  another 
railroad  company  named.  Nashville,  C  & 
St  L.  R.  Ck>.  V.  Commonwealth,  30  S.  W.  200, 
201,  »7  Ky.  162;  Wilmington  &  W.  R.  CJo.  T. 
Alsbrook,  110  N.  O.  437,  14  S.  E.  1007;  Nash- 
ville, 0.  ft  St  U  B.  Co.  V.  Hodges,  76  Tenn. 
(7  Lea)  663;  Wilson  v.  Oaines,  68  Tenn.  (9 
Baxt)  546,  549;  State  v.  Mercantile  Bank, 
95  Tenn.  212,  31  S.  W.  989;  Nashville,  M. 
&  S.  Turnpike  Co.  v.  White,  92  Tenn.  370, 
22  S.  W.  75 ;  Kentucky  Cent  R.  Co.  v.  Com- 
monwealth, 10  S.  W.  269,  270.  87  Ky.  661, 
Contra,  see  Humphrey  v.  Pegues,  83  U.  S. 
(16  Wall.)  244,  247,  21  L.  Ed.  326;  State  of 
Tennessee  v.  Whitworth,  6  Sup.  Ct  649,  652, 
117  U.  S.  139,  29  L.  Ed.  833;  State  v. 
Betts,  24  N.  J.  Law  (4  Zab.)  555,  557;  Nat- 
chez, J.  &  C.  R.  Co.  V.  Lambert  13  South.  33, 
35,  70  Miss.  779;  State  Board  of  Assessors 
V.  Morris  &  E.  R.  Co.,  7  AU.  826,  834,  49  N. 
J.  Law  (20  Vroom)  193;  Knoxvllle  &  Ohio  R. 
Ca  V.  Hicks,  68  Tenn.  (9  Baxt)  442. 

Immunity  from  taxation  must  be  con- 
sidered as  a  personal  privilege,  not  extend- 
ing beyond  the  immediate  grantee  unless  oth- 
erwise so  declared  in  express  terms.  As  said 
in  Morgan  v.  Louisiana,  93  U.  S.  217,  223,  23 
L.  Ed.  860:  '^The  franchises  of  a  railroad 
corporation  are  rights  or  privileges  which 
are  essential  to  the  operation  of  the  corpora- 
tion, and  without  which  its  roads  and  works 
would  be  of  little  value;  such  as  the  fran- 
chise to  run  cars,  to  take  tolls,  to  appropriate 
earth  and  gravel  for  the  bed  of  its  road,  or 
water  for  its  engines,  and  the  like.  They 
are  positive  rights  or  privileges,  without  the 
possession  of  which  the  road  of  the  com- 
pany could  not  be  successfully  worked.  Im- 
munity from  taxation  is  not  one  of  them." 
It  is  true  the^e  are  some  cases  where  the 
term  "privilege"  has  been  held  to  include  im- 
munity from  taxation,  but  that  has  generally 
been  where  other  provisions  of  the  act  have 
given  such  meaning  to  it  The  later,  and  we 
think  the  better,  opinion  is  that,  unless  other 
provisions  remove  all  doubt  of  the  intention 
of  the  Legislature  to  include  the  immunity  in 
the  term  ^'privilege,'*  it  will  not  be  so  con- 
strued. Pickard  v.  Bast  Tennessee  V.  &  Q. 
R.  Co.,  9  Sup.  Ct  640,  642,  130  U.  S.  637,  29 
L.  Ed.  785,  reversing  24  Fed.  614.  See,  also, 
Chesapeake  &  O.  R.  Co.  v.  Miller,  114  U.  S. 
176,  185,  5  Sup.  Ct  813,  29  L.  Ed.  121; 
Anne  Arundel  County  Com'rs  t.  Annapolis 
&  E.  R.  Co.,  47  Md.  592,  613. 

In  a  grant  of  a  charter  to  the  D.  In- 
surance Company,  with  all  the  rights,  privi- 
leges, and  immunities  of  the  B.  Company,  the 
words  "rights,  privileges,  and  immunities** 
are  certainly  full  and  ample  for  the  purpose 
of  granting  an  exemption  from  taxation,  but 
the  word  "immunity"  expresses  more  clearly 
and  definitely  an  intention  to  include  there- 
in an  exemption  from  taxation  than  does  ei- 
ther of  the  other  words.     Exemption  from 


taxation  is  more  accurately  described  as  an 
'Immunity"  than  as  a  "privilege,"  although  it 
is  not  to  be  denied  that  the  latter  word  may 
sometimes  and  under  some  circumstances 
include  such  exemption.  So  that  where  an 
act  was  passed  incorporating  the  W.  Insur- 
ance Company,  giving  it  all  the  rights  and 
privileges  of  the  D.  Company,  the  omission 
of  the  word  "immunities"  implied  that  the 
W.  Company  was  not  to  be  exempt  from  tax- 
ation. Phoenix  Fire  &  Marine  Ins.  Co.  v. 
State  of  Tennessee,  16  Sup.  Ct  471,  472,  161 
U.  S.  174,  40  L.  Ed.  660;  Memphis  v.  Phoenix 
Fire  &  Marine  Ins.  Co.,  91  Tenn.  566,  19  & 
W.  1044. 

A  decree  of  court  ordering  and  confirm- 
ing a  sale  of  the  entire  property  of  a  rail- 
road, with  the  rights,  privileges,  and  fran- 
cliises  of  the  company,  vests  the  purchaser 
with  all  the  rights,  privileges,  and  immunities 
appertaining  to  the  franchise  by  the  char> 
ter  and  amendments,  and  passes  to  the  pur- 
chaser an  exemption  from  taxation.  State 
V.  Nashville,  C.  &  St  L.  Ry.  Co.,  80  Tenn. 
(12  Lea)  583,  592. 

The  New  Jersey  act  of  February  9,  1869, 
validated  and  confirmed  a  certain  lease  and 
contract  by  which  the  Morris  &  Essex  Rail- 
road Company  leased  their  road  to  the  D.» 
L.  &  W.  Railroad  Company,  and  by  which  it 
expressly  authorizes  and  empowers  the  lat- 
ter company  to  hold,  use,  and  enjoy  the  fran- 
chises, rights,  privileges,  and  immunities  by 
the  lease  and  contract  granted  it  Held,  that 
the  designation  of  ''privileges  and  immuni- 
ties" should  be  construed  as  a  grant  of  im- 
munity from  taxation,  as  expressed  in  a  pre- 
vious statute.  State  Board  of  Assessors  t. 
Morris  &  E.  R.  Co.,  7  AtL  826,  829,  49  N.  J. 
Law  (20  Vroom)  193. 

Exercise  of  business  requlrins  license. 

The  first  Legislature  after  the  formation 
of  the  Constitution  acted  on  the  idea  that 
any  occupation  which  was  not  open  to  every 
citizen,  which  could  only  be  exercised  by  a 
license  from  some  constituted  authority,  was 
a  "privilege,"  and  it  is  presumed  that  this 
is  a  correct  definition  in  this  application  of 
the  term.  French  v.  Baker,  36  Tenn.  (4 
Sneed)  193;  Pullman  Southern  Car  Co.  t. 
Nolan  (U.  S.)  22  Fed.  276,  279;  Dun  v.  Cul- 
len,  81  Tenn.  (13  Lea)  202,  204. 

A  privilege  is  the  exercise  of  an  occupa- 
tion or  business  which  requires  a  license 
from  some  proper  authority  designated  by  a 
general  law,  and  not  open  to  all  or  any  one 
without  such  license.  Jenkins  v.  Ewin,  55 
Tenn.  (8  Heisk.)  456,  475 ;  Pullman  Southern 
Car  Co.  V.  Nolan  (U.  S.)  22  Fed.  276.  279; 
Blaufeld  v.  State,  53  S.  W.  1090,  1091,  103 
Tenn,  593;  Mayor  of  Columbia  v.  Guest  40 
Tenn.  (3  Head)  413,  414. 

"Privileges,"  as  used  In  the  constitutlon- 
,  al  provision  giving  power  to  the  Le^lature 
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to  tax  merchants  and  peddlers,  etc.,  are  those  j 
which  cannot  be  enjoyed  without  legal  au- ; 
thority,  which  Is  generally  evidenced  by  . 
license.  Gate  r.  State,  36  Tenn.  (3  Sneed)  ; 
120,  121. 

A  privilege  is. a  license  to  do  anything 
which  is  prohibited  by  the  general  law. 
Wiltse  V.  State,  65  Tenn.  (8  Heisk.)  644,  547. 

A  positive  prohibition  is  not  essential,  | 
the  requirement  of  a  license  carrying  with  it 
a  prohibition  to  act  without  it    Dun  v.  Gul- 
len,  81  Tenn.  (13  Lea)  202,  204. 

It  is  a  power  of  the  Legislature  alone  to 
grant  privileges  and  forbid  their  exercise 
without  a  license.  Until  made  a  privilege, 
the  occupation  of  a  keeper  of  a  livery  stable 
cannot  be  taxed  as  such,  any  more  than  can 
a  keeper  of  a  blacksmith  shop,  or  a  law- 
yer's or  a  doctor's  office.  Mayor  of  Columbus 
V.  Guest  40  Tenn.  (3  Head)  413,  414. 

CJonst  art  2,  f  28,  provides  that  the  Leg- 
islature shall  have  power  to  tax  merchants, 
peddlers,  and  "privileges"  In  such  manner 
as  they  may  from  time  to  time  direct  This 
would  seem  to  indicate  that  the  occupations 
of  merchants  and  peddlers  were  not  em- 
braced by  the  word  "privilege,"  but  this  con- 
clusion does  not  necessarily  follow,  and  the 
quentjon  must  still  depend  on  the  definition 
of  the  term.  The  question  is  whether  the 
occupation  of  a  wholesale  grocer  could  be  le- 
gally exercised  without  a  license.  If  not, 
as  it  certainly  cannot  it  is  a  privilege,  and 
subject  to  be  taxed  as  such  under  Act  1851- 
62,  c.  117,  S  6,  authorizing  the  county  courts 
to  levy  taxes  to  pay  county  subscriptions  to 
railroads.  French  r.  Baker,  86  Tenn.  (4 
Sneed)  193,  106. 

A  "privilege"  is  something  that  can  only 
be  lawfully  done  by  obtaining  a  license  to 
authorize  it,  and  hence  the  business  of  ex- 
hibiting a  circus,  which  can  only  be  done  by 
obtaining  a  license,  is  taxable  as  a  privilege. 
Robertson  v.  Heneger,  36  Tenn.  (5  Sneed)  257, 
258. 

Under  a  statute  providing  that  the  rate 
of  taxation  on  the  following  privileges  shall 
be  as  follows,  per  annum,  ''among  others, 
commercial  agencies,  $100,"  the  conducting  of 
a  commercial  agency  is  created  a  privilege, 
taxable  as  such  in  each  county  in  which  an 
office  IM  kept  Dun  j.  Gullen,  81  Tenn.  (13 
Lea)  202,  204. 

Const  art.  2,  f  28,  provides  that  •*the 
Legislature  shall  have  power  to  tax  mer- 
chants, peddlers,  and  privileges  in  such  man- 
ner as  they  may  from  time  to  time  direct" 
Construing  tliis  section  of  our  Constitution, 
this  court  has  defined  a  "privilege"  to  be 
whatever  the  Legislature  chooses  to  declare 
to  be  a  privilege,  meaning  thereby  that  what- 
ever occupation  affects  the  public  may  be  so 
classed  and  be  taxed  as  such.  Kurth  v. 
State,  86  Tenn.  184,  186,  6  S.  W.  693;  Nash- 


ville, M.  &  S.  T.  Co.  V.  White,  22  S.  W.  76, 
76,  92  Tenn,  370. 

The  word  "privileges,"  as  used  in  the 
act  establishing  the  municipality  of  the  city 
of  Jacksonville,  and  giving  power  to  levy 
taxes. for  revenue  purposes  upon  "all  prop- 
erty and  privileges  taxable  by  law  for  state 
purposes,  and  to  license,  tax  and  regulate 
auctioneers,  retailers  of  liquors  and  other 
avocations,  and  all  other  privileges  taxable 
by  the  state,"  does  not  mean  such  things  as 
are  technically  privileges,  and  cannot  be  ex- 
ercised except  by  authority  of  law,  but 
means  other  occupations  and  business  of  the 
same  kind  as  those  mentioned,  and  that  are 
taxable  by  law  for  state  purposes.  "In  a 
word,  we  think  the  meaning  of  the  Legis- 
lature, as  shown  by  the  language  last  refer- 
red to,  was  simply  that  whatever  occupations 
were  subjected  to  taxation  by  the  state  laws 
might  be  taxed  by  the  city  of  Jacksonville 
under  an  ordinance  or  ordinances  duly  pass- 
ed, and  none  other."  A  market  is  a  franchise 
or  technical  privilege,  and,  under  said  act, 
is  not  taxable  by  the  city  for  revenue  pur- 
poses. City  of  Jacksonville  v.  Ledwith,  7 
South.  885,  891,  26  Fla.  163,  9  L.  R.  A.  69,  23 
Am.  St  Rep.  568. 

Under  Const  tit  "Revenue,"  S§  1,  2,  giv- 
ing the  General  Assembly  power  to  tax  mer- 
chants, peddlers,  and  privileges,  the  privi- 
leges contemplated  are  such  as  cannot  be 
exercised  or  enjoyed  by  any  citizen  or  other 
integral  of  the  whole  community  without  the 
intervention  of  some  statutory  provision 
granting  to  or  conferring  upon  one  or  more 
individuals  the  right  of  doing  some  particu- 
lar thing;  as,  for  instance,  the  right  of  bank- 
ing, of  keeping  a  ferry  across  a  navigable 
water,  where  it  is  exclusive;  of  keeping  toll 
roads,  etc.  Keeping  a  billiard  table  is  not 
a  privilege  under  such  clause,  and  cannot 
be  made  one.  Stevens  v.  State,  2  Ark.  (2 
Pike)  291,  306,  36  Am.  Dec.  72. 

The  settled  Judicial  construction,  inter- 
pretation, and  definition  of  the  term  "privi- 
lege," at  the  time  of  the  adoption  of  our  Con- 
stitution in  1870,  in  which  sense  the  term 
was  used  In  that  instrument,  was  "the  exer- 
cise of  an  occupation  or  business  which  re- 
quires a  license  from  some  proper  authority 
designated  by  a  general  law,  and  not  open  to 
all,  or  any  one,  without  such  license."  The 
essential  element  of  the  definition  is  occupa- 
tion and  business,  and  not  the  ownership  sim- 
ply of  property,  or  its  possession  or  keeping 
it  The  tax  is  on  the  occupation,  business, 
pursuits,  vocation,  or  calling,  it  being  one  in 
which  a  profit  is  supposed  to  be  derived  by 
its  exercise  from  the  general  public,  and  not 
a  tax  on  the  property  itself,  or  the  mere 
ownership  of  it  Phillips  v.  Lewis,  3  Tenn. 
Cas.  231,  242. 

A  "privilege,"  under. Const  art.  2,  §  28, 
providing  that  the  Legislature  may  tax  mer- 
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ehantB,  peddlers,  and  privileges,  is  a  busi- 
ness, pursuit,  or  avocation,  so  that  tlie  words, 
'^whether  they  make  a  business  of  it,  or  not," 
in  Acts  1901,  p.  227,  c.  128,  i  14,  providing 
tbat  any  persons  exercising  any  of  the  enu- 
merated privileges  must  pay  the  tax  for  the 
^ercise  thereof,  whether  they  make  a  busi- 
ness of  it  or  not,  are  nugatory;  and  a  person 
who-  merely  casually  buys  a  single  note, 
without  seeking  the  transaction  or  holding 
himself  out  as  a  dealer  therein,  is  not  subject 
to  the  privilege  tax  for  shaving  notes.  Trent- 
ham  y.  Moore  (Tenn.)  76  8.  W.  904,  905. 

As  MknTeyliME  the  fee. 

Where  the  description  in  a  deed  of  a  par- 
cel of  land  bounded  the  premises  upon  one 
alie  by  *^e  shore  of  the  sea  at  high-water 
mark,"  and  then  added  the  words  "including 
all  the  privilege  of  the  shore  to  low-water 
mark,"  the  fee  in  the  land  between  high 
asd  low  water  mark  passed  to  the  grantee. 
The  word  ••privilege,"  although  not  a  very 
appropriate  term  to  use  in  describing  the 
owner's  title  to  real  estate,  may  be  used 
without  doing  very  great  violence  to  Its  legit- 
imate meaning.  An  estate  In  fee  simple  is, 
in  one  sense,  no  more  that  the  privilege  of 
holding  land  by  a  certain  tenure.  Such  a 
holding  may  be  described  as  a  privilege  with- 
out doing  violence  to  the  term.  Dillingham 
V.  Roberts,  75  Me.  469,  471,  46  Am   Rep.  419. 

Fraaoliise. 

The  word  "privilege"  as  applied  to  a  cor- 
poration is  ordinarily  used  as  synonymous 
with  "franchise."  International  Trust  Co.  v. 
American  Loan  &  Trust  Co.,  65  N.  W.  78» 
79,  62  Minn.  501. 

^'Privilege"  is  a  comprehensive  term,  and 
to  enter  on  and  occupy  lands  that  form  a 
part  of  the  canal  system  of  the  state,  by  any 
one,  is  exercising  a  privilege,  in  one  sense 
of  that  term;  and,  if  this  is  done  without 
authority  from  the  state,  it  is  exercising  a 
privilege  not  conferred  by  law.  In  consid- 
ering a  statute  authorizing  proceedings  in 
quo  warranto  against  a  corporation  when- 
ever it  exercised  any  franchise  or  privilege 
not  conferred  upon  it  by  law,  the  court  said: 
"The  contention  that  the  word  *privilege' 
was  used  advisedly  by  the  Legislature,  as 
more  comprehensive  than  'franchise,'  and  In 
a  sense  broad  enough  to  comprehend  a  specif- 
ic grant  in  respect  of  public  property,  is  not 
without  reason  for  its  support  If  the  word 
'privilege*  was  employed  as  synonymous  with 
'franchise,'  its  use  was  superfluous."  State 
v.  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.,  41  N. 
B.  205,  215,  53  Ohio. St  189. 

Where  a  sale  is  had  under  a  decree  di- 
recting a  sale  of  the  charter  of  a  corpora- 
tion, with  all  its  rights  and  privileges,  and 
*the  order  confirming  the  sale  confirms  title 
in  the  purchaser  to  the  charter,  with  all  the 
i-lghts,  privileges,  and  franchises,  so  much  of 


the  order  as  confirms  title  to  the  franchises 
is  void.  State  v.  Mercantile  Bank«  95  Tenn. 
212,  31  S.  W.  989. 

Iiien  differentiated. 

A  "privilege,"  in  admiralty,  differs  from 
a  lien,  and  may  mean  no  more  than  a  gen- 
eral priority  in  the  distribution  of  the  debt- 
or's assets.  The  Underwriter  (U.  8.)  119 
Fed.  713,  715  (citing  The  Young  Mechanic 
[U.  S.]  30  Fed.  Cas.  873,  875). 

A  "privilege"  Is  defined  by  article  2095  of 
the  Civil  Code  as  "a  right  which  the  charac- 
ter of  the  credit  gives  to  a  creditor  to  be  pre- 
ferred to  other  credits,  even  mortgages."  If 
not  analogous  In  all  respects  to  "lien,"  It  au- 
thorizes a  like  preference  In  payment  to 
claims  witliln  its*  scope  from  the  proceeds 
in  court  The  Dolphin  (U.  S.)  7  Fed.  Cas. 
862,  864. 

Kortsage  or  pledce. 

Under  the  law  of  Louisiana,  the  term 
"privilege"  has  a  well-defined  meaning,  dif- 
ferent and  distinct  from  the  term  ''mort- 
gage." Succession  of  Benjamin,  2  South. 
187,  188,  39  La.  Ann.  612. 

"Privilege"  and  "pledge"  are  totally  dif- 
ferent things.  A  privilege  is  a  right  which 
the  nature  of  a  debt  gives  to  a  creditor, 
which  enables  him  to  be  preferred  before 
other  creditors — even  those  who  have  mort- 
gages— but  a  pledge  is  a  contract  by  which 
a  debtor  gives  something  to  his  creditor  as 
a  security  for  his  debts.  Carroll  v.  Banck- 
er,  10  South.  187,  194,  43  La.  Ann.  1078,  1194. 

Pref erenoe  rifflit  of  creditor. 

The  term  "privilege,"  in  the  Roman  law, 
was  used  to  designate  a  right  of  priority  or 
satisfaction  growing  out  of  the  proceeds  of 
the  thing  in  a  concurrence  of  creditors.  The 
Nestor  (U.  8.)  18  Fed.  Cas.  9,  13. 

A  privilege  is  a  right  which  the  nature 
of  a  debt  gives  to  a  creditor,  and  entitles 
him  to  be  paid  in  preference  to  others  from 
the  proceeds  of  the  thing  affected  with  the 
lien.  Privilege  can  be  claimed  only  for  those 
debts  to  which  It  Is  expressly  granted  in 
the  Civil  Code.  Labouisse  v.  Orleans  Cot- 
ton Rope  &  Mfg.  Co.,  9  South.  204,  43  La. 
Ann.  245;  Butchers'  Union  Slaughterhouse 
&  Live  Stock  Landing  Co.  v.  Crescent  City 
Live  Stock  Landing  &  Slaughterhouse  Co., 
6  South.  608,  510,  41  La.  Ann.  355. 

Privilege  is  a  right  which  the  nature  of 
a  debt  gives  to  a  creditor,  and  which  entitles 
him  to  be  preferred  before  other  creditors 
— even  those  who  have  mortgages,  dv. 
Code  La.  1900,  art  3186. 

Public  privilege. 

The  word  "privilege,"  In  the  meaning  of 
the  clause  of  the  Constitution  providing  that 
"all  freemen,  when  they  form  a  social  com- 
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pact,  are  equal,  and  that  no  man  or  set  of 
men  are  entitied  to  exclusive  separate  public 
emoluments  or  privileges  from  the  communi- 
ty, but  in  consideration  of  public  service," 
is  a  public  privilege,  and  not  the  exercise  or 
enjoyment  of  a  special  privilege.  The  ex- 
clusive right  to  keep  a  ferry,  and  to  con- 
struct and  operate  highways,  etc. — all  such 
exclusive  rights  are  based  on  a  consideration 
rendered  the  public  in  the  discharge  of  a 
duty  the  state  was  required  to  perform.  The 
constitutional  inhibition  was  intended  to  pre- 
vent the  exercise  of  some  public  func^tion, 
or  an  exclusive  privilege  affecting  the  inter- 
ests and  rights  of  the  public  generally,  when 
not  In  consideration  of  public  service.  Lot- 
tery grants  are  mere  special  privileges  ac- 
quired under  legislative  grant,  and  their  va- 
lidity Is  not  upheld  by  reason  of,  or  in  consid- 
eration of,  public  service.  Commonwealth 
V.  Whipps,  80  Ky.  269,  274. 

BSght. 

The  word  '^privilege,"  as  used  in  a  deed 
conveying  certain  premises,  but  excepting 
and  reserving  the  right  and  privilege  of  tak- 
ing water  from  a  stream,  is  synonymous 
with  the  word  •'right,"  and  is  limited  to  the 
use  for  the  convenience  of  the-  grantor,  his 
neirs  and  assigns.  Smith  v.  Cornell  Univer^ 
sity,  45  N.  Y.  Supp.  640,  043,  21  Misc.  Rep. 
220. 

The  words  ••privilege"  and  ••right,"  when 
ased  in  statutes,  are  sometimes  synonymous, 
and  are  held  to  be  so  in  the  Brooklyn  city 
charter  (Laws  1888,  c.  583),  providing  that 
members  of  the  police  force  cannot  be  remov- 
ed, except  for  cause,  after  notice  and  hear- 
ing, and  also  providing  for  the  appointment 
of  boiler  inspectors,  who  shall  possess  the 
same  powers  and  privileges  as  members  of 
the  police  force,  so  that  the  commissioner 
has  no  power  to  remove  such  an  Inspector, 
except  for  cause,  after  notice  and  hearing. 
People  V.  Hayden,  80  N.  E.  070,  071»  183  N. 
T.  loa 

'Right    to    ezolusiTe    «■•    of    label    ov 
trade-mark. 

A  privilege  Is  a  right  conferred  on  some 
persons  to  acquire  on  more  favorable  terms 
what  all  other  persons  might  acquire  on  less 
favorable  terms.  The  exclusive  right  to  use 
the  words,  figures,  and  designs  contained  In 
labels  or  trade-marks,  given  to  unions  of 
workingmen,  constitutes  a  privilege.  Schmals 
V.  Wooley,  39  AtL  539,  541,  56  N.  J.  Eq.  64a 

pRnrniEGE  fbok  arrest. 

The  ••privilege  from  arrest,"  In  the  Con- 
stitution, exempting  Senators  and  Represent- 
atives in  Congress  from  arrest  during  attend- 
^ce  at  the  session  of  their  respective  houses, 
and  In  going  to  and  returning  from  the  same, 
should  not  be  construed  in  a  confined  or  lit- 
eral sense.    The  privilege  extends  as  well  to 


Delegates  from  the  territories  as  to  Senators 
and  Representatives  from  the  states,  and  is 
not  only  a  privilege  from  arrest,  but  also 
from  trial.  Doty  v.  Strong  (Wis.)  1  Pin.  84, 
87,  40  Am.  Dec.  773. 

Under  Const,  art  1,  f  6,  providing  that 
Representatives  shall,  in  all  cases  except 
treason,  felony,  and  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attend- 
ance at  their  respective  houses,  and  in  going 
to  and  returning  from  the  same,  the  privilege 
of  all  members  of  Congress  of  exemption 
from  arrest  while  going  to  a  session  of  Con- 
gress is  limited  to  a  reasonable  time.  It  is 
not  strictly  confined  to  the  exact  number  of 
days  required  for  the  journey,  nor  will  It 
be  forfeited  for  a  slight  deviation  from  the 
route  which  Is  most  direct  Miner  t.  Mark- 
ham  (U.  S.)  28  Fed.  387,  300. 

Const  art  1,  f  6,  provides  that  Sena- 
tors and  Representatives  shall  be  privileged 
from  arrest  during  their  attendance  at  ses- 
sions of  their  respective  houses,  and  in  going 
to  and  returning  from  the  same.  Held,  that 
the  privilege  does  not  extend  to  40  days  and 
more  before  and  after  a  session,  but  is  Usi- 
ited  to  a  reasonable  time.  Hoppin  t. 
Jenckes,  8  R.  I.  453,  458,  5  Am.  Rep.  687. 

One  who  goes  to  Washington  duly  com- 
missioned to  irepresent  a  state  in  Congress 
is  privileged  from  arrest,  though  it  is  subse- 
quently decided  by  Congress  that  he  is  act 
entitled  to  a  seat  there;  and  this  privilege 
continues  until  he  reaches  home.  If  he  re- 
turns as  soon  as  possible  after  such  decision. 
Sickness  or  want  of  funds  is  a  valid  excuse 
for  failure  to  return  immediately  after  such 
decision.  Dunton  v.  Halstead,  2  Pa.  Law  J. 
237,  288. 

The  word  ••privileged,"  In  St  1849,  Gomp. 
St  c.  31,  i  73,  giving  persons  privileged  from 
arrest  the  right  to  plead  such  privilege  in 
abatement.  Is  to  receive  Its  ordinary  aad 
legitimate  force,  as  extending  to  exemptions 
from  arrest  upon  peculiar  grounds,  apply- 
ing to  some  particular  class  of  persons,  as 
parties  and  witnesses,  attorneys  and  coun- 
selors, and  members  of  the  Legislature  aad 
of  Congress.  That  is  all  that  the  words  of 
the  statute  Import  It  was  not  Intended  by 
••privileged"  to  Include  every  one  not  liable 
to  arrest  without  the  filing  of  an  affidavit 
Bank  of  Vergennes  t.  Barker,  27  Vt  243- 
245. 

PRIVXLEOE  OF  PRE-EMFTIOH. 

A  privilege  of  pre-emption  is  the  right 
acquired  by  occupation  of  unreserved  United 
States  lands  without  taking  any  of  the  steps 
required  by  the  pre-emption  laws,  and  is 
neither  a  legal  nor  an  equitable  title.  It  to 
only  a  proffer  to  a  certain  class  of  persons 
that  they  may  become  purchasers  if  they 
will.    But  without  payment  or  an  olTer  to 
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pay,  It  confers  no  equity.  A  right  is  con- 1 
ferred  by  It  only  when  the  party  has  accepted 
the  offer  by  claiming  the  benefit  of  the  stat- 
ute in  the  manner  and  within  the  time  re- 
quired, or  by  payment  Until  there  is  an  of- 
fer to  do  what  the  pre-emption  laws  require 
to  be  done  to  initiate  and  prosecute  a  pre- 
emption right,  there  is  no  existing  claim 
of  the  settler  to  pre-empt  which  can  be  com- 
pleted after  his  death  by  his  heirs  or  his  ad- 
ministrators. Buxton  T.  Traver,  7  Pac.  450, 
461,  67  Cal.  171. 

In  Davenport  t.  Farrar,  2  111.  (1  Scam.) 
314,  315,  Lockwood,  J.,  says  that  the  pre- 
emption right  is  a  right  to  purchase  at  a  fixed 
price,  in  a  limited  time,  in  preference  to  oth- 
ers.   If  the  purchaser  is  unable  or  unwilling  ! 
to  purchase  at  the  price  or  at  the  time  men- 
tioned in  the  law«  the  land  can  be  sold  to  | 
others,  and  the  pre-emptioner  turned  out  of  | 
possession,  as  an  intruder.    These  conditions  , 
annexed  to  his  possession  show  that  his  in- 1 
terest  is  only  temporary,  and  hence,  where 
a  pre-emptor  has  obtained  no  evidence  of  ti- 
tle, he  has  no  inheritable  estate.     Bowers 
V.  Keesecker,  14  Iowa,  801,  807. 

A  right  of  pre-emption  is  only  a  right 
to  purchase  land  pre-empted  after  occupan- 
cy. It  is  not  a  claim  of  title,  in  any  sense, 
but  a  naked  right  to  effect  a  purchase  and 
acquire  a  title.  Woodward  t.  McBeynolda 
(Wis.)  2  Pin.  268.  276. 

"Bight  of  pre-emption"  means  the  exclu- 
sive right  which  a  person  has  to  purchase  a 
quantity  of  land  belonging  to  the  United  ' 
States  in  consequence  of  having  complied  | 
with  the  laws  of  Congress  upon  the  subject 
of  pre-emption.  Franklin  t.  Kelley,  2  Neb. 
79,  106. 

The  term  **right  of  pre-emption"  has 
acquired,  in  that  part  of  the  United  States 
where  the  public  land  is  situated,  a  clear  and 
definite  signification.  It  means  the  exclu- 
sive right  which  a  person  has  to  purchase  a 
quantity  of  land  belonging  to  the  United 
States,  In  consequence  of  having  complied 
with  the  laws  of  Congress  on  the  subject  of 
pre-emption.  The  laws  have  invariably  re- , 
quired  that,  in  order  to  acquire  this  right,  a  ' 
person  must  have  settled  upon  the  laud,  or 
cultivated  a  portion  of  it,  or  done  both.  A 
pre-emptor  is  one  who,  by  settlement  upon 
the  public  land,  or  by  cultivation  of  a  por- 
tion of  it,  has  obtained  the  right  to  purchase 
a  portion  of  the  land  thus  settled  upon  or  cul- 
tivated, to  the  exclusion  of  ali  other  per- 
sons.   Dillingham  t.  Fisher,  5  Wis.  475,  480. 

PRIVII.E6E  OF  RESHIPPINO. 

The  privilege  of  reshlpping  reserved  in 
a  bill  of  lading  is  intended  for  the  benefit  j 
of  the  carrier,  but  is  not  designed  to  limit ; 
his  responsibility.    He  continues  liable,  not-  i 
withstanding   this   clause^   by    the   express , 


terms  of  the  contract,  to  deliver  the  goods 
safe  and  in  good  order;  but  he  is  at  liberty 
to-do  this  either  in  his  own  boat,  or  in  any 
other  good  boat  which  he  may  select  White- 
sides  V.  Russell  (Pa.)  8  Watts  &  S.  44,  48; 
Dunseth  v.  Wade,  8  lU.  (2  Scam.)  285,  288; 
Little  T.  Sempie,  8  Mo.  99,  101,  40  Am.  Dec 
123. 

The  phrase  **privllege  of  reshlpping,"  as 
contained  in  a  bill  of  lading  giving  the  mas- 
ter of  the  boat  the  privilege  of  reshipping  in 
case  of  low  water,  reserves  a  privilege  to 
the  boat,  and  does  not  impose  upon  it  an 
obligation  to  reship  In  case  of  detention  on 
account  of  low  water.  Sturgess  v.  The  Co- 
lumbus, 23  Mo.  230,  231;  BroadweU  t.  Butler 
(U.  S.)  4  Fed.  Cas.  194,  195. 

A  bill  of  lading  reserving  to  the  carrier 
the  privilege  of  reshipping  confers  only  the 
right  of  transferring  the  gooda  shipped  to  an- 
other boat  or  vessel  for  the  purpose  of  being 
transported  to  the  port  of  destination,  and 
does  not  authorize  a  temporary  storing  of  the 
goods  on  a  wharfboat  at  the  point  of  reship- 
ment;  the  carrier's  liability  not  being  lessen- 
ed In  regard  to  delivering  the  goods  at  their 
point  of  destination.  Carr  v.  The  Michigan, 
27  Mo.  196, 197,  72  Am.  Dec.  257. 

PBIVII.EGE  OF  THE  SHORES. 

The  term  "privilege  of  the  shores,*'  as 
used  in  St  1811,  c.  56,  incorporating  the  pro- 
prietors of  certain  company  lands,  and  re- 
serving to  the  township  the  privilege  of  the 
shores,  includes  the  right  of  the  town  to  take 
sand  and  gravel  from  the  beach  to  repair 
its  highways,  if  the  beach  would  not  be  ma- 
terially affected  thereby;  the  town  for  ser- 
eral  years  having  let  to  various  persons  the 
right  to  take  seaweed,  sand,  gravel,  and 
stones  from  the  shores  or  beaches,  and  used 
such  sand  and  gravel  to  repair  its  highways. 
Nor  is  the  natural  meaning  of  the  word 
"privilege,"  which  may  be  defined  as  a  right 
peculiar  to  an  individual  body,  inconsistent 
with  this  construction.  As  applied  to  the 
shore  of  the  sea,  it  is  the  right  to  take  those 
things  cast  upon  the  shore  by  the  sea.  Rip- 
ley V.  Knight,  123  Mass.  615,  518. 

PRlviJLiEOE  TAX. 

Succession  tax  as,  see  "Succession  Tax.** 

Privilege  taxes  are  taxes  upon  the  prop- 
erty of  corporations,  and  hence,  under  a  con- 
stitutional provision  that  the  property  of  all 
corporations  for  pecuniary  profit  shall  be  snl>- 
ject  to  taxation,  an  exemption  from  taxation 
in  the  charter  of  a  company  does  not  exempt 
it  from  a  privilege  tax  on  its  franchise. 
Gulf  &  Ship  Island  R.  Co.  v.  Hewes,  22  Sup. 
Ct.  26,  30,  183  U.  S.  66,  46  L.  Ed.  86. 

Privilege  taxes  are  taxes  on  certain  kinds 
of  business*  for  the  carrying  on  of  which 
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licenses  are  required,  and  they  are  Imposed 
on  a  great  number  of  callings,  trades,  etc., 
among  which  are  merchandising,  selling  by 
auction,  peddling,  cotton  brokers,  coalyards, 
inns  and  taverns,  boarding  houses,  photo- 
graph galleries,  transient  venders  of  horses 
or  mules,  banks  of  deposit  and  of  discount, 
insurance  agents,  real  estate  agents,  etc. 
Adams  v.  Colonial  &  U.  S.  Mortg.  Co.»  84 
South.  482,  524,  82  Miss.  268. 

The  charge  imposed  by  a  city  on  a  tele- 
graph company  for  the  privilege  of  using 
the  streets,  alleys,  and  public  places  of  the 
dty,  which  was  graduated  by  the  amount  of 
such  use,  is  not  a  privilege  tax;  the  amount 
paid  not  being  graduated  by  the  amount  of 
the  business,  and  not  being  a  sum  fixed  for 
the  privilege  of  doing  business,  but  more  in 
the  nature  of  a  charge  for  the  use  of  property 
belonging  to  the  city,  and  which  may  prop- 
erly be  called  rental.  City  of  St  Louis  t. 
Western  Union  Tel.  Co.,  18  Sup.  Ot  485,  487, 
148  U.  8.  92,  87  L.  Ed.  880. 

FKIVJLLEGED  COMMUHICATIOK* 
Attorney  and  eliaat. 

With  reference  to  privileged  communica- 
tions being  inadmissible  in  evidence,  it  is  a 
settled  rule  of  common  law  that  if  the  com- 
munication be  to  one  who  is  at  the  time 
professionally  employed,  and  occupies  the  at- 
titude of  a  legal  adviser,  it  is  privileged,  and 
the  seal  of  silence  is  on  it,  subject  to  be 
broken  by  consent  of  the  client  only.  Carter 
V.  West,  19  S.  W.  592,  593,  93  Ky.  211.  It 
matters  not  whether  a  fee  was  charged  on 
the  lawyer's  books,  where  he  had  a  clear 
right  to  charge,  and  the  client  expected  that 
he  would  do  so.  Andrews  v.  Simms,  33  Ark. 
771,  774. 

Privileged  communlcationB  between  at- 
torney and  client  do  not  extend  to  extrane- 
ous or  impertinent  communications,  and  all 
that  a  client  says  to  his  attorney  is  not  to  be 
rejected  as  a  privileged  communication;  and 
it  does  not  reach  cases  where  the  matter  is 
not  of  a  private  nature,  nor  where  the  attor- 
ney was  directed  to  plead  the  fact  to  which 
he  was  called  to  testify.  Privileged  commu- 
nications may  lose  their  privileged  character 
by  lapse  of  time,  and  what  was  private  at 
one  time  may  not  be  private  at  an  after  time. 
Dfarections  to  an  attorney  to  make  a  certain 
contract  are  a  confidential  communication  be- 
fore, but  not  after,  the  communication  was 
made;  and  a  solicitor  cannot  disclose  the 
contents  of  an  answer  in  equity  before  it  is 
filed,  but  may  afterwards.  Snow  v.  Gould,  74 
Me.  540,  543,  43  Am.  Rep.  604. 

The  policy  of  the  law  will  not  allow 
counsel  to  make  disclosures  of  confidential 
communications  from  his  client,  but,  if  the 
client  see  fit  to  be  a  witness,  he  makes  him- 
self liable  to  full  cross-examination,  like  any 
other  witness,  and  his  communications  to  his 
attorney  are  not  privileged.     This  is  true 


j  even  as  to  defenses  in  criminal  cases.     In- 
'  habitants  of  Woburn  v.  Henshaw,  101  Mass. 
193,  200,  3  Am.  Rep.  333. 

In  order  for  a  communication  to  an  at- 

\  tomey  to  be  privileged,  so  that  it  cannot  be 

I  used  in  evidence,  it  must  be  made  for  the 

purpose  of  obtaining  professional  advice  or 

aid  in  respect  to  the  particular  matter  to 

;  which  it   refers.     Hence  a   communication 

made  to  an  attorney  by  one  party  for  the 

purpose  of  having  it  made  known  to  the  ad- 

!  verse  party  is  not  a  privileged  communica- 

i  tion.    Henderson  v.  Terry,  62  Tex.  281,  286. 

I  To  supply  the  predicate  for  secondary 
evidence  to  a  deed,  plaintiff  put  defendant's 
attorney  on  the  witness  stand,  and  asked 
him  whether  he  or  defendant  had  the  orig- 
inal deed.  The  attorney  refused  to  answer, 
relying  on  the  law  of  privileged  communi- 
cations. The  question  asked  did  not  come 
within  the  rule  of  privileged  communications. 
Zabel  V.  Schroeder,  35  Tex.  308.  313. 

A  communication  cannot  be  considered 
as  privileged  because  made  in  professional 
confidence,  unless  the  person  to  whom  it  is 
made  is  acting  for  the  time  being  in  the 
character  of  a  legal  adviser  of  the  person 
who  makes  it  The  communication  must  al- 
so be  made  for  the  purpose  of  obtaining  pro- 
fessional advice  or  aid  in  the  matter  to 
which  the  communication  relates.  Flack's 
Adm'r  v.  Neill,  26  Tex.  273,  275,  276  (citing 
1  Greenl.  Bv.  M  239,  240). 

The  rule  as  to  privileged  communications 
Is  prescribed  in  Code,  S  3643,  and,  as  applied 
;  to  a  practicing  attorney,  is  as  follows:  "That 
I  he  shall  not  be  allowed,  in  giving  testimony, 
I  to  disclose  any  confidential  communication 
properly  entrusted  to  him  in  his  professional 
capacity,  and  necessary  and  proper  to  enable 
him  to  discharge  the  functions  of  his  ofiSce 
according  to  the  usual  course  of  practice, 
unless  the  client  waives  the  privilege."  Writ- 
ings, when  confided  to  an  attorney,  and  wheu 
within  the  rule,  are  privileged,  the  same  as 
verbal  communications.  Communications,  to 
be  privileged,  must  be  confidential;  that  is, 
communicated  in  confidence;  privately  in- 
trusted; secret;  in  reliance  •n  secrecy. 
Webst.  Diet  Under  the  above  section,  a  let- 
ter written  by  a  party  in  a  dvil  action  to  one 
of  his  attorneys,  to  whom  a  copy  of  the  find- 
ings had  been  given,  requesting  that  such' 
copy  be  sent  to  said  party  for  the  alleged 
purpose  of  showing  it  to  another  person,  was 
not  a  confidential  communication,  necessary 
and  proper  to  enable  the  attorney  to  act,  so 
as  to  make  it  privileged.  Nor  was  the  copy 
of  the  findings  returned  by  such  party  to  his 
attorney,  though  a  confidential  communica- 
tion, privileged.  State  v.  Kidd,  89  Iowa,  54, 
56  N.  W.  263,  266. 

Husband  and  wife. 

Under  Code,  §  4607,  providing  that  a  huu- 
band  or  wife  cannot  be*  examined  as  to  an> 
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commiinlcationB  made  by  one  to  the  other 
during  marriage,  nor  shall  they  be  permit- 
ted, after  the  marriage  relation  ceases,  to 
reveal  any  such  comtnimication,  a  widow 
cannot  testify  to  commnnicatlons  made  by 
her  husband  to  her  during  their  marriage,  in 
an  action  to  set  aside  the  husband's  will  on 
the  ground  of  mental  incapacity,  for  the  stat- 
ute absolutely  closes  the  mouth  of  a  husband 
or  wife  as  to  any  communication  made  by 
the  one  to  the  other  during  marriage.  Her- 
trlch  V.  Hertrich,  87  N.  W.  680,  600, 114  Iowa, 
643,  80  Am.  St  Rep.  389. 

-Letters  from  a  husband,  found  by  the 
wife's  administrator  among  her  papers, 
which  may  be  used  against  him  in  a  suit  in 
which  he  was  then  interested,  were  privileged 
communications.  Bowman  v.  Patrick  (U.  S.) 
82  Fed.  368,  360. 

Miidstev  or  priest. 

To  render  a  communication  to  a  minister 
of  the  gospel  or  a  priest  privileged,  within 
the  meaning  of  Code  Civ.  Proc.  S  853,  pro- 
viding that  no  minister  of  the  gospel  or 
priest  shall  be  allowed,  in  giving  his  testi- 
mony, to  disclose  any  confidential  communi- 
cation properly  Intrusted  to  him  In  a  profes- 
sional capacity,  and  necessary  and  proper  to 
enable  him  to  discharge  the  functions  of  his 
office  according  to  the  usual  course  of  prac- 
tice or  discipline.  It  must  be  received  in  con- 
fidence. By  this  is  not  meant  that  it  must 
be  made  under  tbe  express  promise  of  secre- 
cy, but,  rather,  that  the  communication  was 
in  confidence,  and  with  the  understanding, 
express  or  implied,  that  it  should  not  be  re- 
vealed to  any  one.  The  mere  fact  that  a 
communication  is  made  to  a  person  who  is  a 
priest  does  not  of  Itself  make  such  communi- 
cation privileged.  To  have  that  effect,  it 
must  have  been  made  In  confidence  of  the  re- 
lation, and  under  such  circumstances  as  to 
imply  that  It  should  forever  remain  secret 
in  the  breast  of  the  confidential  adviser. 
Hills  V.  State,  85  N.  W.  836,  887,  61  Neb. 
580,  57  L.  R.  A.  165. 

Pliysioiaa  and  patiaat. 

At  the  common  law,  information  gained 
by  a  physician  or  surgeon  while  in  attend- 
ance on  a  patient  was  not  privileged.    Peo- 
ple V.  De  France,  62  N.  W.  700,  712,  104  Mich. 
>  563,  28  L.  R.  A.  130. 

The  fact  that  a  physician  was  called  to 
attend  a  patient  is  not  a  privileged  communi- 
cation. Sovereign  Gamp  of  Woodmen  of  the 
World  V.  Grandon,  80  N.  W.  448,  440,  64  Neb. 


PBIVHiEOED     COMMUmCATIOH     (In 
Iiibel  and  Slander). 

A  privileged  communication  Is  defined  as 
one  made  upon  a  proper  occasion,  from  a 
proper  motive,  and  based  upon  a  reasonable 


cauae.  Gonroy  v.  Pittsburgh  Tlmea,  21  Atl« 
154,  156,  180  Pa.  334,  11  L.  R.  A.  725,  23 
Am.  St  Rep.  188  (citing  Briggs  v.  Garrett, 
111  Pa.  404,  414,  2  Atl.  518,  56  Am.  Rep. 
274). 

A  defamatory  statement  made  to  anotli- 
er  in  pursuance  of  some  duty,  political,  bo- 
dal,  or  personal,  la  privileged  so  that  an 
action  will  not  lie,  though  the  statement  be 
false,  unless  in  the  last  two  cases  actual 
malice  be  proved  in  addition.  Bacon  v. 
Michigan  Gent  R.  Go.,  38  N.  W.  181,  1S4, 
66  Mich.  166. 

The  rule  is  that  a  communication  made 
In  good  faith  upon  a  subject-matter  in  which 
the  communicating  party  haa  an  Interest,  or 
in  reference  to  which  he  has  a  duty,  public 
or  private,  legal,  moral,  or  social.  If  made  to 
a  'person  having  a  corresponding  interest,  is 
privileged.  Flnley  v.  Steele,  60  S.  W.  108, 
100,  150  Mo.  200,  52  L.  R.  A.  852;  Sullivan 
V.  Strathan-Hutton-Bvans  Gommlsslon  Go., 
53  S.  W.  012,  015,  152  Mo.  268,  47  L.  R.  A. 
850;  Bowsky  v.  Clmlottl  Unhalrlng  Go.,  76 
N.  Y.  Supp.  465,  466,  72  App.  Dlv.  172;  Mc- 
Carty  t.  Lambley,  46  N.  Y.  Supp.  702,  704,  20 
App.  Div.  264;  Marks  v.  Baker,  0  N.  W.  678, 
670,  28  Minn.  162;  Gameron  v.  Gorkran,  42 
Atl.  454,  457,  2  Marv.  (Del.)  166;  King  v. 
Patterson,  0  Atl.  706,  707,  40  N.  J.  Law  (20 
Vroom)  417,  60  Am.  Rep.  622;  Schulae  v. 
Jalonlck.  44  S.  W.  580,  586»  18  Tex.  Civ. 
App.  206;  Merchants'  Ins.  Go.  v.  Buckner  (U. 
S.)  08  Fed.  222,  231,  30  G.  G.  A.  10;  Hudnell 
V.  Eureka  Lumber  Go.,  45  S.  B.  532,  533,  133 
N.  O.  160. 

Privileged  communications  are  excep- 
tions to  the~g§neral  rule  which  impHee^malice 
in  a  libelous  publication,  and  Infers  some 
damage.  It  rests  with  the  party  claiming 
the  privilege  -to.  ^ahow  that  the  icarae  la 
brought  within  the  eiusfiption.  The  exception 
covers  cases  where  a  communication  la  made 
bona  fide  upon  any  subject-matter  in  which 
the  party  milking  it  has  an  interest  or  in 
reference  to  which  he  has  a  duty,  legal, 
moral,  or  social,  which  may  fairly  be  pre- 
sumed to  have  led  to  the  commonicatlon, 
when  made  to  a  person  having  a  correspond- 
ing Interest  or  duty.  Hemmena  ▼.  Nelaon, 
13  N.  Y.  Supp.  175, 176,  50  Hun,  620. 

A  privileged  communication  la  one  made 
in  good  faith  upon  any  subject-matter  in 
which  the  party  communicating  has  an  In- 
terest, or  in  reference  to  which  he  has,  or 
honestly  believes  he  has,  a  duty,  to  a  person 
having  a  corresponding  interest  or  duty, 
and  which  contains  matter  which,  without 
the  occasion  upon  which  It  is  made,  would  be 
defamatory  or  actionable.  The  Interest  must 
be  common  to  both  parties — ^the  person  com- 
municating and  the  recipient  of  the  communi- 
cation— for  example,  two  customeni  of  tbe 
same  bank,  two  directors  of  the  same  com- 
pany, two  creditors  of  the  same  debtor,  two 
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offlcen  of  tfa#  nme  corps,  two  executors  or 
tmstees^  an  attorney  and  client,  etc.,  and, 
to  fall  within  tlie  priyllege,  the  statement 
most  be  such  as  the  occasion  warrants,  and 
must  be  made  bona  fide  to  protect  the  prl- 
Tate  interests  both  of  the  speaker  and  the 
person  addressed.  Sulliyan  t.  Strathan-Hut- 
ton-Bvans  C!ommisslon  Co.,  53  S.  W.  912,  915, 
152  Mo.  268,  47  L.  B.  A.  859. 

A  privileged  communication  is  one  made 
bona  fide  upon  any  subject-matter  in  which 
the  party  communicating  has  any  interest, 
or  in  reference  to  which  he  has  a  duty,  if 
made  to  a  person  having  a  corresponding 
interest  or  duty,  although  it  contains  crim- 
inating matter,  which,  without  this  privilege, 
would  be  slanderous  and  actionable;  and 
this,  though  the  duty  be  not  a  legal  one,  but 
only  a  moral  or  social  duty,  or  imperfect  ob- 
ligation. Upton  V.  Hume,  24  Or.  420,  33  Pac. 
810,  811,  21  L.  R.  A.  493,  41  Am.  St  Rep.  863. 

"A  communication  is  privileged,  within 
the  rule,  when  made  In  good  faith,  in  an- 
swer to  one  having  an  interest  in  the  in- 
formation sought;  and  it  will  be  privileged, 
if  voluntary,  if  the  party  to  whom  the  com- 
munication is  made  has  an  interest  in  it  and 
the  party  by  whom  it  is  made  stands  in  such 
relation  to  him  as  to  make  it  a  reasonable 
duty,  or  at  least  proper,  that  he  should  give 
the  information."  Sunderlin  v.  Bradstreet  46 
N.  Y.  188,  191,  7  Am.  Rep.  322;  Locke  v. 
Bradstreet  Co.  (U.  S.)  22  Fed.  771,  773.  See, 
also,  Erber  v.  Den  (U.  S.)  12  Fed.  526»  530; 
Trussell  v.  Scarlett  (U.  S.)  18  Fed.  214,  216. 

The  occasion  that  makes  a  commnnica- 
tion  privileged  is  when  one  has  an  Interest 
In  the  matter,  or  a  duty  in  regard  to  it,  or 
there  is  a  prc^riety  of  utterance,  and  he 
makes  a  statement  in  good  faith  to  another 
who  has  a  like  interest  or  duty,  or  to  whom 
a  like  propriety  attaches  to  hear  the  utter^ 
ance.  John  W.  Lovell  Co.  v.  Houghton,  22 
N.  B.  1066,  116  N.  Y.  520,  6  L.  R.  A.  363. 

A  privileged  communication  is  one  made 
in  a  communication,  without  malice,  to  a 
person  interested  therein,  by  one  who  is  so 
interested,  or  by  one  who  stands  in  such  a 
relation  to  the  person  interested,  as  to  afford 
a  reasonable  ground  for  supposing  the  mo- 
tives for  the  communication  innocent,  or  who 
is  requested  by  the  person  interested  to  give 
the  Information.  Civ.  Code  Cal.  i  47;  Myers 
V.  Longstaff,  84  N.  W.  233,  236,  14  S.  D.  98; 
Sesler  v.  Montgomery  (Cal.)  19  Pac.  686,  687; 
Preston  v.  Frey,  91  Cal.  107,  111,  27  Pac.  533; 
Harris  v.  Zanone,  93  Cal.  59,  70,  28  Pac.  845; 
People  V.  Stokes,  24  N.  Y.  Supp.  727,  729,  30 
Abb.  N.  C.  200.  Such  definition  necessarily 
means  that,  if  there  be  malice,  the  oommuni- 
<;ation  cannot  be  privileged.  Sesler  r.  Mont- 
gomery (Cal.)  19  Pac.  686,  687. 

To  constitute  a  privileged  communica- 
tion«  in  the  law  of  Ubel»  it  la  said.  '*the  law 


requires  such  charges  to  be  made  in  the  hon- 
est desire  to  promote  the  ends  of  Justioe,  and 
not  a  spiteful  or  malicious  feeling  against 
the  person  accused,  nor  with  the  purpose  of 
obtaining  any  Indirect  advantage  against  the 
accuser;  nor  should  a  serious  accusation  be 
made  recklessly  or  wantonly.  They  must  al- 
ways be  warranted  by  some  circumstances 
reasonably  arousing  suspicion,  and  they 
should  not  be  made  unnecessarily  to  persons 
imconcemed,  nor  before  more  persons,  nor 
in  stronger  language,  than  necessary."  Moore 
V.  Thompson,  52  N.  W.  1000,  1001,  92  Mich. 
498  (citing  Newell,  Def  am.  p.  501). 

In  the  case  of  Cockayne  v.  Hodgkisson, 
5  Car.  &  P.  543,  we  find  it  declared  by  Park, 
B.,  that  every  willful  and  unauthorized  pub- 
lication injurious  to  the  character  of  another 
is  a  libel,  but  where  the  writer  is  acting  on 
any  duty,  legal  or  moral,  toward  the  party 
to  whom  he  writes,  t>r  is  bound  by  his  situa- 
tion to  protect  the  interests  of  such  person, 
that  which  be  writes  under  such  circum- 
stances is  a  privilege  communication,  un- 
less the  writer  be  actuated  by  malice.  White 
V.  Nicholls,  44  U.  S.  (8  How.)  266,  284,  11  L. 
Ed.  591. 

Whether  a  libel  or  slander  is  within  the 
protection  accorded  to  privileged  communica- 
tions depends  upon  the  occasion  of  the  pub- 
lication or  utterance,  as  well  as  the  character 
of  the  communication.  Sunderlin  v.  Brad- 
street, 46  N.  Y.  188,  191,  7  Am.  Rep.  322. 

There  are  expressions  found  in  some  of 
the  opinions  of  the  courts  of  the  state,  which, 
when  closely  scrutinized,  will  be  found  to 
be  dicta,  to  the  effect  that  a  communication, 
to  become  privileged,  need  not  be  made  by 
one  who  rests  under  some  duty  to  the  party 
to  whom  the  statement  is  made.  These  ex- 
pressions, in  our  opinion,  are  opposed  to  the 
great  weight  of  authority — especially  to  the 
rule  announced  by  the  courts  of  England, 
which  have  so  frequently  construed  the  com- 
mon law  upon  the  subject  Davis  v.  Wells, 
60  8.  W.  566,  567,  25  Tex.  Civ.  App.  165. 

Any  communication  or  statement  made 
in  the  discharge  of  a  legal  or  moral  duty 
which  may  be  considered  applicable  or  per- 
tinent to  the  duty  which  the  party  Is  en- 
gaged in  discharging  is  privileged,  however 
injurious  it  may  be  to  individuals,  unless  it 
appears  to  have  been  done  from  a  malicious 
and  mischievous  design  to  injure  the  char- 
acter of  the  person  to  whom  it  refers.  Viele 
v.  Gray  (N.  Y.)  18  How.  Prac.  550,  562. 

A  written  communication  between  pri- 
vate persons  concerning  their  own  affairs 
is  prima  facie  privileged.  Moore  v.  Manu- 
facturers' Nat.  Bank  of  Troy,  4  N.  Y.  Supp. 
378,  379,  51  Hun,  472. 

A  communication,  to  be  privileged,  must 
be  made  upon  a  proper  occasion,  from  a  prop- 
er motive,  in  a  proper  manner,  and  based  on 
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reasonable  or  probable  cause.  Moore  v.  Lead- 
er Pub.  Co.,  8  Pa.  Super.  Ct  152,  157;  Coates 
V.  Wallace,  4  Pa.  Super.  Ct  253,  257;  Com- 
OionwealUi  t.  Brown,  1  Pa.  Dist  B.  565,  567; 
Browning  y.  Commonwealth  (Ky.)  l6  S.  W. 
19,  20. 

It  1b  not  sufficient  to  protect  a  publica- 
tion of  a  transaction  from  the  charge  of  libel 
that  it  contains  a  correct  narrative  of  what 
occurred,  provided  that  it  contains  unwar- 
ranted deductions  from  the  facts,  tending 
to  defame  the  party  complaining.  Edsall  v. 
Brooks,  25  N.  Y.  Super.  Ct  (2  Rob.)  29,  34. 

When  both  the  party  making  and  the 
party  receiving  a  communication  had  an  in- 
terest in  it,  it  has  never  been  doubted  that 
it  was  privileged.  Moore  v.  Manufacturers' 
Nat  Bank  of  Troy,  4  N.  Y.  Supp.  378,  379, 
51  Hun,  472. 

Classes. 

See  "Absolutely  Privileged";  "Condition- 
ally Privileged  Copimunlcation" ;  **Qual- 
ified  Privilege." 

''Privileged  communications*'  are  of  two 
kinds:  (1)  Absolutely  privileged,  which  are 
restricted  to  cases  in  which  it  is  so  much  to 
the  public  interest  that  the  defendant  should 
speak  out  his  miud  fully  and  freely  that  all 
actions  In  respect  to  the  words  used  are  ab- 
solutely forbidden,  even  though  it  be  alleged 
that  they  were  used  falsely,  knowingly,  and 
with  express  malice.  This  complete  immu- 
nity obtains  only  where  the  public  service  or 
the  due  administration  of  Justice  requires  it; 
e.  g.,  words  used  in  debate  in  Congress  and 
the  state  Legislatures,  reports  of  military  or 
other  officers  to  their  superiors  in  the  line 
of  their  duty,  everything  said  by  a  Judge 
on  the  bench,  by  a  witness  in  the  box,  and 
tbe  like.  In  these  cases  the  action  Is  abso- 
lutely barred.  (2)  Qualified  privilege.  In 
less  important  matters,  where  the  public  In- 
terest does  not  require  such  absolute  im- 
munity, the  plaintiff  will  recover  in  spite  of 
the  privilege,  if  he  can  prove  that  the  words 
were  not  used  bona  fide,  but  that  the  de- 
fendant used  the  privileged  occasion  artfully 
and  knowingly  to  falsely  defame  the  plain- 
tiff. Odgers,  Sland.  &  L.  184.  In  this  class 
of  cases  an  action  will  lie  only  where  the 
party  is  guilty  of  falsehood  and  express  mal- 
ice. Ramsey  v.  Cheek,  13  S.  E.  775,  109  N. 
C.  270. 

Privileged  communications  are  of  two 
kinds:  First,  absolute;  second,  conditional 
or  qualified.  When  the  communication  is  ab- 
solutely privileged,  no  action  will  lie  for  its 
publication,  no  matter  what  the  circum- 
stances under  which  it  was  published.  When 
qualified,  however,  plaintiff  may  recover  If 
he  shows  that  it  was  actuated  by  malice.  In 
clctennining  whether  or  not  the  communica- 
tion was  quuliiiedlj*  privileged,  regard  must 
be  had  of  the  occasion  and  of  the  relation  of 


the  parties.  One  may  nuike  a  publication  to 
bis  servant  or  agent  without  liability,  which, 
if  made  to  a  stranger,  would  be  actionable. 
Nichols  V.  Baton,  81  N.  W.  792,  793,  110 
Iowa,  509,  47  L>.  R.  A.  483,  80  Am.  St  Rep. 
319. 

Privileged  communications  are  usually 
divided  into  those  absolutely  privileged  and 
those  only  conditionally  so.  By  an  absolute- 
ly privileged  publication  la  meant  one  which, 
by  reason  of  the  occasion  upon  which  it  la 
made,  no  remedy  is  provided  for  the  dam- 
ages in  a  civil  action  for  slander  or  libel.  A 
conditionally  privileged  publication  is  the 
privilege  to  publish,  by  speech  or  writing, 
whatever  a  party  honestly  believes  Is  essen- 
tial to  the  protection  of  his  own  rights,  or 
to  the  rights  of  another,  provided  the  pub- 
lication be  not  unnecessarily  made  to  others 
than  to  those  persons  whom  the  publisher 
honestly  believes  can  assist  him  in  the  pro- 
tection of  his  own  rights,  or  to  those  whom 
he  believes  will,  by  reason  of  the  knowledge 
of  the  matter  published,  be  better  able  to 
assert  or  protect  from  Invasion  either  their 
own  rights,  or  the  rights  of  others  Intmsted 
to  thehr  guardianship.  George  Knapp  &  Co. 
V.  Campbell,  86  S.  W.  766,  767,  14  Tex.  Otr. 
App.  199. 

There  are  two  classes  of  privileged  com- 
munications: (1)  Those  which  are  absolutely 
privileged,  and  for  the  publication  of  which 
an  action  cannot  be  maintained,  no  matter 
what  the  motive  of  the  author  may  be. 
Within  this  class  are  accurate  publications 
of  the  proceedings  of  courts  of  record  and 
legislative  bodies,  and  the  statements  of 
judges,  witnesses,  and  jurors,  made  on  trials 
in  courts  of  record.  (2)  Communications 
which  are  prima  facie  privileged.  Amon|^ 
this  class  are  statements  necessary  to  pro- 
tect one's  private  interests— -a  statement  of 
one  having  an  Interest  In  the  subject-matter 
of  the  communication,  made  to  another  hav- 
ing an  Interest  in  tbe  same  matter.  Prima 
facie  privileged  communications  are  subdi- 
vided into  two  kinds— those  which  relate  to 
matters  of  public  interest,  and  those  which 
relate  to  purely  private  interests.  In  case  a 
communication  is  prima  fade  privileged,  the 
existence  or  nonexistence  of  malice  on  the 
part  of  the  defendant  is  a  question  of  fact 
There  are  two  questions  Involved  in  the  issue 
whether  a  communication  is  prima  fade 
privileged:  First.  Was  the  occasion  priv- 
ileged? Second.  Did  It  go  beyond  what  the 
occasion  justified?  Hill  v.  Durham  House 
Drainage  Co.,  29  N.  Y.  Supp.  427,  429,  79 
Hun,  335. 

"By  an  absolutely  privileged  communica- 
tion," says  Mr.  Townshend  in  his  work  on 
Slander  &  Libel,  'Is  not  to  be  understood 
a  publication  for  which  the  publisher  is  in 
no  wise  responsible;  but  it  means  a  publi- 
cation in  respect  of  which,  by  reason  of 
the  occasion  on  which  it  is  made,  no  reme- 
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dy  can  be  had  in  a  civil  action  or  libel.*' 
Townsh.  Sland.  &  L.  p.  248,  cited  in  Ruoh8 
y.  Backer,  53  Teon.  (6  Heisk.)  405,  19  Am. 
Rep.  598.  There  is  a  class  of  cases  which 
are  absolutely  privileged,  and  depend  in  no 
respect  for  protection  on  bona  fides.  The 
occasion  is  an  absolute  privilege,  and  the 
only  questions  are  whether  the  occasion  ex- 
isted, and  whether  the  matter  complained 
of  was  pertinent  to  the  occasion.  In  this 
class  are  embraced  Judicial  proceedings.  Lea 
v.  White,  36  Tenn.  (4  Sneed)  113.  In  this 
country,  many,  and  perhaps  the  majority,  of 
the  courts  have  refused  to  adopt  an  abso- 
lute and  unqualified  privilege  of  a  witness, 
as  laid  down  in  the  English  courts;  but  it 
ia  agreed  that  a  witness  is  absolutely  privi- 
leged as  to  everything  said  by  him  having 
relation  or  reference  to  the  subject  of  In- 
quiry before  the  court,  or  in  response  to 
questions  asked  by  counsel,  and  presump- 
tively so  as  to  all  his  statements.  Cooper 
V.  Phipps,  24  Or.  357,  33  Pac  986,  22  L.  R. 
A.  836.  In  the  case  of  Gardemal  v.  McWil- 
liams,  43  La.  Ann.  454,  9  South.  106,  26  Am. 
St.  Rep.  195,  it  is  said:  "Certain  communi- 
cations are  absolutely  privileged.  This  privi- 
lege extends  to  parties,  counsel,  witnesses, 
Jurors,  and  Judges  in  a  Judicial  proceeding, 
to  proceedings  in  the  legislative  bodies,  and 
to  all  who  in  th«  discharge  of  public  duty, 
or  in  the  honest  pursuit  of  private  right,  are 
compelled  to  take  part  in  the  administration 
of  justice  or  in  legislation.**  Cooley  v.  Gal- 
yon,  70  S.  W.  607,  609,  109  Tenn.  1,  60  L. 
R.  A.  139,  97  Am.  St.  Rep.  823. 

A  conditionally  privileged  communica- 
tion is  a  publication  made  on  an  occasion 
which  furnishes  a  prima  facie  legal  excuse 
for  the  making  of  it,  and  which  is  privileged 
unless  some  additional  fact  is  shown  which 
so  alters  the  character  of  the  action  as  to 
prevent  its  furnishing  a  legal  excuse.  Coo- 
ley V.  Galyon,  70  S.  W.  607,  609,  109  Tenn. 
1,  60  L.  R.  A,  139,  97  Am.  St.  Rep.  823  (citing 
Townsh.  Sland.  &  L.  p.  248,  ff  202). 

Inference  of  nialloe. 

A  privileged  communication  is  an  ex- 
ception to  the  rule  that  every  defamatory 
publication  implies  malice.  Wagner  t. 
Scott  63  a  W.  1107,  1111.  164  Mo.  289. 

In  the  leading  case  of  Wright  t.  Wood- 
gate,  2  Cromp.,  M.  &  R.  577,  Parke,  B.,  said: 
••The  proper  meaning  of  •privileged  commu- 
nication' is  only  this:  That  the  occasion  on 
which  the  communication  was  made  rebuts 
the  inference  prima  facie  arising  from  a 
statement  prejudicial  to  the  character  of 
the  plaintiff,  and  makes  it  on  him  to  prove 
that  there  was  malice  in  fact;  that  the  de- 
fendant was  actuated  by  motives  of  personal 
spite  or  ill  will,  independent  of  the  occa- 
sion on  which  the  communication  was 
made."  This  language  was  expressly  sanc- 
6WDS.ftP.— 46 


tioned  by  Mr.  Justice  Daniel  in  White  v. 
NichoUs,  44  U.  S.  (3  How.)  266,  287.  11  L.  Bd. 
591,  and  also  in  a  recent  case  in  the  House  of 
Lords— Jenoure  v.  Delmege  (1891)  App.  Oas. 
78.  Brown  v.  Vannaman,  55  N.  W.  188, 185,  85 
Wis.  451,  39  Am.  St  Rep.  860;  Finley  y. 
Steele,  60  S.  W.  108,  109,  159  Mo.  299,  52 
L.  R.  A.  852. 

The  term  "privileged,"  as  applied  to  a, 
conununication  alleged  to  be  libelous,  means 
simply  that  the  circumstances  under  which 
it  was  made  are  such  as  to  repel  the  legal 
Inference  of  malice,  and  to  throw  up<»i  the 
plaintiff  the  burden  of  offering  such  evidence 
of  its  existence  beyond  the  mere  falsity  of 
the  charge.  Alabama  &  V.  Ry.  Co.  v. 
Brooks,  13  South.  847,  848,  69  Miss.  168,  30 
Am.  St.  Rep.  528;  Lewis  v.  Chapman,  16  N. 
Y.  369,  372;  Garret  v.  Dickerson,  19  Md.  418, 
419;  Bacon  v.  Michigan  Cent  R.  Co.,  33  N. 
W.  181,  184,  66  Mich.  166;  Marks  v.  Baker, 
9  N.  W.  678,  679,  28  Minn.  162;  SulUvan  v. 
Strathan-Hutton-Evans  Commission  Ca,  53 
S.  W.  912,  915,  152  Mo.  268,  47  L.  R.  A.  859. 
See,  also,  Wright  t.  Woodgate,  2  Cromp.,  M. 
&  R.  573. 

The  word  •'privileged,"  when  applied  to 
the  law  of  libel,  simply  means  that  the  cir- 
cumstances under  which  the  alleged  libelous 
communication  was  made  were  such  as  to 
repel  the  legal  inference  of  malice,  and  tlirow 
on  the  plaintiff  the  burden  of  proving  it  by 
extrinsic  evidence.  Hinman  v.  Hare,  5  N.  T. 
St  Rep.  504,  517. 

The  proper  meaning  of  a.  privileged  com- 
munication is  only  this:  That  the  accusa- 
tion on  which  the  commimication  was  made 
rebuts  the  Inference  prima  facie  arising 
from  a  statement  prejudicial  to  the  charac- 
ter of  the  plaintiff.  Hudnell  v.  Eureka  Lum- 
ber Co.,  45  S.  E.  532,  533,  133  N.  C.  169; 
Cameron  v.  Cockran  (Del.)  42  Atl.  454,  457, 
2  Marv.  166. 

OocasloB  of  prlTilese  distlnKnished. 

Confusion  sometimes  arises  between  an 
"occasion  of  privilege"  and  a  '^privileged 
communication."  There  may  be  an  occasion 
of  privilege  without  a  privileged  communica- 
tion, but  not  the  latter  without  the  former. 
This  confusion  may  be  avoided  by  remem- 
bering that  these  phrases  are  technical 
terms,  used  in  respect  to  the  evidence  by 
which  malice  in  the  defendant — ^the  real 
issue  of  fact — is  disproved.  Where  the  evi- 
dence establishes  circumstances  which  the 
law  says  support  a  duty  to  make  a  state- 
ment of  facts  honestly  believed  to  be  true, 
or  an  honest  comment  on  facts,  such  cir- 
cumstances are  called  an  ••occasion  of  privi- 
lege"; and  when  the  evidence  goes  further, 
and  shows  that  on  such  occasion  the  defend- 
ant made  the  communication  complained  of, 
in  good  faith,  with  honest  intent  to  perform 
that  duty,  it  is  said  the  evidence  bafl  estab- 
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lished  a  privileged  communication.  Atwa- 
ter  v.  Morning  News  Co.,  34  Atl.  865,  867, 
67  Conn.  504. 

PriTileged  pnblieatlon  diitinguisliecL 

See  "Privileged  Publication." 

Particular  kinds  of  oases. 

Text-writers  have  enumerated  four 
kinds  or  classes  of  privileged  communica- 
tions: First,  when  the  speaker  of  the  al- 
leged slander  acted  In  good  faith  In  the 
discharge  of  a  public  or  private  duty,  legal 
or  moral,  or  In  the  prosecution  of  his  own 
rights  or  Interest;  second,  anything  said 
by  a  master  concerning  the  character  of  a 
servant  who  has  been  In  his  employ;  third, 
words  used  In  legal  proceedings;  and,  fourth, 
words  used  In  ordinary  parliamentary  pro- 
ceedings. Hess  V.  Sparks,  24  Pac.  979,  980, 
44  Kan.  465,  21  Am.  St  Rep.  800;  Hancock 
V.  Blackwell,  41  S.  W.  205,  207,  139  Mo.  440; 
Dlllard  v.  Collins  (Va.)  25  Grat  843,  351. 

A  privileged  communication  Is  one  made 
(1)  In  the  proper  discharge  of  an  official 
duty;  (2)  In  any  legislative  or  Judicial  pro- 
ceeding, or  In  any  other  official  proceeding 
authorized  by  law;  (3)  In  a  communication, 
without  malice,  to  a  person  Interested  there- 
in, by  one  who  Is  also  Interested,  or  by  one 
who  stands  In  such  a  relation  to  the  person 
interested  as  to  afford  a  reasonable  ground 
for  supposing  the  motive  for  the  communi- 
cation Innocent,  or  who  Is  requested  by  the 
person  Interested  to  give  the  opinion;  (4)  by 
a  fair  and  true  report,  without  malice,  of 
a  judicial,  legislative,  or  other  public  offi- 
cial proceeding,  or  by  anything  said  In  the 
course  thereof.  Civ.  Code  Mont.  1895,  S  34; 
Rev.  Codes  N.  D.  1899,  f  2717;  Civ.  Code 
S.  D.  1903,  8  31;  Rev.  St  Okl.  1903,  f  3928. 

There  Is  a  certain  class  of  cases  where- 
in no  prosecution  for  a  libel  will  lie  when 
the  matter  contained  In  It  Is  false  and  scan- 
dalous as  In  a  petition  to  a  committee  of 
ParMament;  In  articles  of  the  peace  exhib- 
ited to  Justices  of  the  peace;  a  presentment 
of  a  grand  Jury;  In  a  proceeding  In  a  regu- 
lar course  of  Justice;  In  an  exposition  of  the 
abuse  of  a  public  institution,  addressed  to 
the  competent  authority  to  administer.  The 
policy  of  the  law  here  steps  In  and  controls 
the  Individual  right  of  redress.  The  free- 
dom of  inquiry,  the  right  of  exposing  mal- 
versation In  public  men  and  public  Institu- 
tions to  the  proper  authority,  the  Impor- 
tance of  punishing  offenses,  and  the  danger 
of  silencing  inquiry  and  of  affording  im- 
punity to  guilt,  have  all  combined  to  shut 
the  door  against  prosecutions  for  libels  in 
cases  of  that  or  of  an  analogous  nature. 
Thorn  r.  Blanchard  (N.  Y.)  5  Johns.  508, 
580. 

A  statement  made  by  a  memb^  of  a 
boiongli  council  In  discussing  a  claim  which 


was  in  Judgment  against  the  borough,  char- 
ging claimant  with  having  committed  per- 
jury In  another  matter,  foreign  to  the  one 
under  discussion,  is  not  a  privileged  com- 
munication. McGaw  V.  Hamilton,  39  Atl. 
4,  5,  184  Pa.  108,  63  Am.  St.  Rep.  786. 

The  relation  of  physician  and  patient  and 
those  in  attendance  is  privileged,  and  if  the 
physician,  in  good  faith,  and  without  Intent 
to  injure,  states  to  the  patient  that  the  drug- 
gist has  made  a  mistake  in  filling  a  pre- 
scription, and  that  he  does  not  understand 
his  business,  no  action  will  lie.  Cameron  v. 
Cockran  (Del.)  42  Atl.  454,  457,  2  Marv.  166. 

A  representation  to  a  bishop  or  church, 
having  power  to  hear,  examine,  and  redress 
grievances,  in  respect  to  the  character  or 
conduct  of  a  minister  of  the  gospel  or  a 
member  of  the  church,  is  prima  facie  a  privi- 
leged communication;  and,  if  made  in  good 
faith,  an  action  of  slander  does  not  lie 
against  the  party  presenting  it,  but;  if  the 
representation  be  false  or  impertinent — ^made 
without  probable  cause  or  belief  in  its  truth 
— ^the  action  lie&  O'Donaghue  t.  McGovem 
(N.  T.)  23  Wend.  26,  29. 

The  phrase  '*prlvlleged  communication," 
as  employed  relative  to  the  relation  of  attor- 
ney and  client,  embraces  whatever  may  be 
said  or  written  by  a  party  to  his  attorney, 
if  pertinent  and  material  to  the  controversy, 
and  can  lay  no  foundation  for  a  private  ac- 
tion or  a  public  prosecution.  Gilbert  v. 
People  <N.  Y.)  1  Denio,  41,  43,  43  Any.  Dec 
646. 

A  privileged  communication  may  be  de- 
fined to  be  a  statement  or  charge  defamatory 
of  the  character  of  another,  but  made  under 
such  circumstances  as  to  rebut  the  legal  in- 
ference of  malice.  Defendant  was  the  prin- 
cipal of  an  institution  for  the  deaf  and  dumb, 
and  his  wife  received  an  Indecent  circular, 
believing  that  it  came  from  a  teacher.  She 
consulted  with  the  chairman  of  the  execu- 
tlve  committee,  and,  after  a  comparison  of 
the  circular  with  the  teacher's  handwrit- 
ing, made  complaint  to  the  board.  Held, 
that  the  occasion  was  privileged,  and  that 
defendant  was  not  liable,  in  the  absence  of 
proof  of  malice,  and  the  burden  of  showing 
malice  was  on  plaintiff.  Hemmens  y.  Nel- 
son, 34  N.  B.  342,  346,  138  N.  Y.  517,  20  L. 
R.  A.  440. 

If  a  publication  relates  to  the  official 
conduct  of  a  public  officer,  or  a  man  in  a 
public  capacity,  or  any  subject  proper  for 
public  investigation,  it  is  privileged.  Com- 
monwealth T.  Brown,  1  Pa.  Dlst  R.  565, 
567. 

In  an  action  for  slander,  where  it  ap- 
peared that  the  defamatory  words  were 
spoken  voluntarily,  in  a  spiteful,  malicious 
manner,  to  a  third  person,  who  repeatedly 
told   defendant  that   he  did   not   want  to 
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hear  them,  and  that  the  parties  had  met 
for  the  purpose  of  compromising  their  trou- 
bles, at  the  plaintiff's  request,  at  the  third 
person's  house,  and  the  latter  was  not  re- 
tained by  either  party  as  counsel  or  at- 
torney, the  evidence  failed  to  show  that  the 
statements  were  privileged  communications. 
Preston  v.  Frey,  91  CaL  107,  111,  27  Pac 
538. 

The  mere  fact  that  a  letter  was  written 
by  defendant  in  answer  to  inquiries  made 
by  another  for  and  in  behalf  of  the  father 
of  the  girl  whom  defendant  was  charged 
with  seducing  does  not  take  away  the  privi- 
leged character  of  the  communication.  Rude 
v.  Nass,  79  Wis.  821,  48  N.  W.  665,  667. 
24  AuL  St  Rep.  717. 

Statements  made  by  one  to  two  de- 
tectives in  regard  to  the  larceny  of  his 
wheel  were  privileged  communications,  and 
inadmissible  in  an  action  for  slander  against 
the  owner  of  the  wheel  for  the  purpose  of 
showing  malice.  Shinglemeyer  v.  Wright, 
82  N.  W.  887,  890,  124  Mich.  280,  60  U  R. 
A.  129. 

A  commimication  made  by  a  county  su* 
perintendent  of  schools,  in  good  faith,  and 
for  justifiable  motives,  communicating  to  a 
school  board  his  reasons  for  revoking  the  cer- 
tificate of  a  teacher  employed  by  them,  la 
a  conditionally  privileged  one.  Rausch  r* 
Anderson,  76  111.  App.  626,  68a 

Same— Gonuneat  in  pvblio  Jounud* 

A  privileged  communication  is  a  fair  com- 
ment by  a  public  Journal  upon  a  matter  of 
public  interest  Buckstaff  v.  Yiall,  64  N.  W. 
Ill,  118,  84  Wis.  129  (citing  Starkie,  Sland. 
&  L.  [Ed.  1877]  882). 

A  false  charge  of  crime  is  not  a  privi- 
leged communication  merely  because  made 
in  the  defendant's  business  of  publishing  a 
newspaper.  Barnes  v.  Campbell,  69  N.  H. 
128.  129,  47  Am.  Rep.  183. 

The  privilege  extended  to  newspapers  by 
Code  Civ.  Proc.  S§  1907,  1908,  providing  that 
actions  for  libel  cannot  be  maintained  against 
a  newspaper  for  publishing  fair  and  true  re- 
ports of  Judicial  proceedings,  is  founded  on 
grounds  of  public  policy,  for  the  purpose  of 
securing  and  insuring  integrity  of  the  bench, 
and  preserving  public  confidence  in  those 
administering  justice,  which  it  was  thought 
might  be  Jeopardized  by  secret  proceedings 
or  hearings;  and  it  would  seem  to  follow 
logically  that  the  privilege  does  not  attach 
until  an  appycation  is  made  to  a  magistrate, 
Judge,  or  court  for  some  Judicial  action.  Stu- 
art V.  Press  Pub.  Co.,  82  N.  Y.  Supp.  401,  407, 
88  App.  Div.  467  (citing  (>>wley  v.  Pulsifer, 
137  Mass.  802,  60  Am.  Rep.  318;  Sutton  v. 
A.  H.  Belo  &  Co.,  64  S.  W,  686;  Park  v.  De- 
troit Free  Press  Co.,  72  Mich.  560,  40  N.  W. 
781,  1  L.  R.  A.  699,  16  Am.  St  Rep.  644). 


Same— Elections. 

Oenerally  a  person  may  in  good  faith 
publish  whatever  he  may  honestly  believe  to 
be  true  and  essential  to  the  protection  of  his 
own  interests,  or  the  interests  of  the  person 
or  persons  to  whom  he  makes  the  publica- 
tion, without  committing  any  public  offense, 
though  what  he  publishes  may  in  fact  not  be 
true,  and  may  be  injurious  to  the  character 
of  others.  And  every  voter  is  interested  in 
electing  to  office  none  but  persons  of  good 
moral  character,  and  such  only  as  are  rea- 
sonably qualified  to  perform  the  duties  of  the 
office.  And  an  article  circulated  only  among 
the  voters  of  a  certain  county  for  the  purpose 
of  giving  what  the  writer  of  the  article  be- 
lieved to  be  truthful  information  as  to  a  can- 
didate for  a  county  office,  and  only  for  the 
purpose  of  enabling  such  voters  to  cast  their 
ballots  more  intelligently,  was  privileged, 
though  the  principal  matters  contained  in 
the  article  were  untrue,  in  fact,  and  deroga- 
tory to  the  character  of  the  person  concern- 
ing whom  it  was  published.  State  r.  Balch, 
2  Pac.  609,  618,  31  Kan.  465. 

The  fact  that  one  is  a  candidate  for  an 
office  in  the  gift  of  the  people  affords  in  many 
instances  a  legal  excuse  for  publishing  lan- 
guage concerning  him  as  such  candidate,  for 
which  publication  there  would  be  no  lawful 
excuse  if  he  did  not  occupy  the  position  of 
being  a  candidate,  whether  the  publication  be 
made  by  the  proprietors  of  the  newspapers, 
or  by  a  voter  or  other  person  having  an  in- 
terest in  the  election.  The  conduct  and  ac- 
tions of  a  candidate  for  office  may  be  freely 
commented  upon,  his  acts  may  be  canvassed, 
and  his  conduct  boldly  censured;  nor  is  it 
material  that  such  criticism  of  conduct 
should,  in  the  estimate  of  a  Jury,  be  Just 
The  right  to  criticise  the  actions  or  conduct 
of  a  candidate  is  a  right  on  the  part  of  the 
party  making  the  publication  to  Judge  him- 
self of  the  Justness  of  the  criticism.  But 
publication  In  a  newspaper,  made  either  of  a 
public  officer,  or  of  a  candidate  seeking  an 
office,  which  imputes  to  him  a  crime  or  moral 
delinquency,  is  not  a  privileged  communica- 
tion, either  absolute  or  conditional,  but  such 
publication  is  per  se  actionable;  the  law  im- 
puting malice  to  the  publisher.  Sweeney  v. 
Baker,  13  W.  Va.  158,  183,  31  Am.  Rep.  767; 
Myers  v.  Longstaff,  84  N.  W.  233,  236,  14  S. 
D.  98. 

An  elector  may  freely  canvass  the  char- 
acter and  pretensions  of  an  officer  and  can- 
didates, but  he  has  no  right  to  calunmiate 
one  who  is  a  candidate.  If  the  law  sanc- 
tioned such  a  course,  it  would  drive  good  men 
from  the  administration  of  public  affairs, 
and  throw  our  government  into  the  hands  of 
the  worthless  and  proffigate.  Seely  ▼.  Blair 
(Ohio)  Wright,  683,  686. 

''Privileged  communications''  are  defined 
by  Code,  |  12630,  as  "communications  with- 
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out  malice  to  a  person  interested  therein  by 
one  who  Is  also  interested."  A  statement 
by  one  elector  to  another  elector  that  a  can- 
didate for  the  office  of  alderman  was  a  thief 
was  a  privileged  communication,  within  the 
meaning  of  the  Code.  Ross  v.  Ward,  85  N. 
W.  182,  183,  14  S.  D.  240,  86  Am.  St  Rep. 
746. 

A  discourse,  delivered  pending  the  cAn- 
vass  of  an  election  of  a  member  of  Congress, 
on  the  decision  of  a  commissioner  of  the  Cir- 
cuit Court  of  the  United  States  remanding  a 
fugitive  from  service,  under  the  fugitive  slave 
law,  and  upon  the  exigency  and  constitution- 
ality of  such  a  law,  and  containing  passages 
accusing  the  commissioner  of  "legal  Jesuit- 
ism," of  prejudice  and  want  of  feeling,  of  a 
partisan  and  ignoble  act,  and  comparing  him 
to  Pilate  and  Judas,  is  not  a  privileged  com- 
munication. Curtis  T.  Mussey,  72  Mass.  (6 
Gray)  261,  270. 

A  defamatory  assertion  by  a  public  Jour- 
nal against  a  candidate  for  public  office  la 
not  a  privileged  communication.  Aldrlch  t. 
Press  Printing  Co.,  9  Minn.  133,  136  (OIL  128, 
125),  86  Am.  Dec.  84. 

Same— Jndloial  proeeedlatss* 

Proceedings  in  a  court  of  Justice  are  ab- 
solutely privileged,  and  will  not  support  an 
action  for  libel,  even  in  favor  of  a  person  not 
a  party  to  the  suit,  as  to  whom  the  alleged 
libelous  allegations  were  false  and  malicious, 
and  made  under  color  and  pretense  of  a  suit 
without  right.  Runge  v.  Franklin,  10  S.  W. 
721,  723,  72  Tex.  585,  8  L.  R.  A.  417,  13  Am. 
St  Rep.  833. 

An  action  for  a  libel  cannot  be  sustained 
for  a  proceeding  before  a  court  having  Juris- 
diction of  the  subject-matter.  If  the  process 
was  instituted  under  probable  belief  that  the 
matter  alleged  was  true,  and  with  the  in- 
tention of  pursuing  it  according  to  the  course 
of  the  court,  even  If  the  matter  turns  out  to 
be  wholly  false.    Hill  v.  Miles,  0  N.  H.  9,  14. 

Words  spoken  by  a  party  or  counsel  in 
the  coui*se  of  a  Judicial  proceeding,  though 
they  are  such  as,  if  spoken  elsewhere,  would 
be  actionable  in  themselves,  are  not  action- 
able, if  tbey  are  pertinent  to  the  subject  of 
inquii7,  and  this  rule  extends  to  a  person 
who  is  managing  a  prosecution  before  a  Jus- 
tice of  the  peace  on  a  complaint  preferred 
by  himself.  Hoar  v.  Wood,  44  Mass.  (3  Mete.) 
193,  198. 

A  communication  made  to  a  state's  at- 
torney, whose  duty  it  is  to  commence  and 
prosecute  all  criminal  prosecutions,  by  a  per- 
son who  inquires  of  the  attorney  whether  the 
fact  communicated  makes  out  a  case  of  lar- 
ceny, is  an  absolutely  privileged  communica- 
tion, and  cannot,  in  a  suit  against  such  a  per- 
son for  libel,  be  testified  to  by  the  state's  at- 
torney. Vogel  V.  Gruaz,  4  Sup.  Ct  12,  H, 
110  U.  S.  811,  28  L.  Ed.  158. 


A  statement,  otherwise  llbdous,  but 
made  in  th^  course  of  an  inquiry  regarding 
the  administration  of  law,  la  privileged  where 
It  was  made  In  good  faith.  Hollia  t.  Meuz, 
69  CaL  625,  627, 11  Pac  248,  68  Am.  Rep.  574. 

8»m»— MeroaatUe  Acmte^. 

"If  a  merchant,  having  an  interest  In 
knowing  the  financial  standing  of  another 
merchant,  whom  he  proposes  to  deal  with, 
goes  to  another  and  asks  him  with  regard  to 
that  person's  financial  standing,  and  he  hon- 
estly answers  him  what  he  knows  about  the 
l)er8on  inquired  of,  even  If  It  sboold  turn  out 
to  be  false,  it  is  a  privileged  communication, 
and  an  action  cannot  be  founded  on  it,  even 
though  the  words  themselves  are  libelous.'* 
Trussell  v.  Scarlett  (U.  S.)  18  Fed.  214,  218. 

A  communication  by  a  mercantile  agency 
in  respect  to  the  character  and  financial 
standing  of  a  trader  is  privileged,  when  made 
to  those  of  its  patrons  who  have  a  special  in- 
terest in  the  information  communicated;  but 
the  publication  by  a  mercantile  agency  of  a 
notification  sent  to  its  subscribers  generally* 
in  respect  to  the  plaintiff's  standing,  is  not. 
King  ▼.  Patterson,  9  Ati.  706,  707,  49  N.  J. 
Law  (20  Vroom)  417,  60  Am.  Rep.  622;  Snnd- 
eriin  T.  Bradstreet,  46  N.  T.  188;  191,  IftS^  7 
Am.  Rep.  822. 

PBIVII.EGED  OCCA8IOH, 

Confusion  sometimes  arises  between  an 
''occasion  of  privilege"  and  a  "privileged  com- 
munication." There  may  be  an  occasion  of 
privilege  without  a  privileged  communication, 
but  not  the  latter  without  the  former.  Thia 
confusion  may  be  avoided  by  remembering 
that  these  phrases  are  tectmicai  terms,  used 
in  respect  to  the  evidence  by  which  malice  in 
the  defendant— the  real  issue  of  fact — ^is  dis- 
proved. Where  the  evidence  establishes  cir- 
cumstances which  the  law  says  support  a 
duty  to  make  a  statement  of  facts  honestly 
believed  to  be  true,  or  an  honest  comment  on 
facts,  such  circumstances  are  called  an  "oc- 
casion of  privilege";  and  when  the  evidence 
goes  further,  and  shows  that  on  such  occa- 
sion the  defendant  made  the  communication 
complained  of.  In  good  faith,  with  honest  in- 
tent to  perform  that  duty,  it  is  said  the  evi- 
dence has  established  a  privileged  communi- 
cation. Atwater  v.  Morning  News  Co.,  34 
Atl.  865,  867,  67  Conn.  504. 

The  term  '^privileged  occaston**  la  used 
in  the  law  of  libel  and  sland^  to  designate 
occasions  where,  for  the  sake  of  common  con- 
venience, and  in  the  interest  of  society,  cer- 
tain publications  which  would  otherwise  be 
libels  do  not  have  such  effect  These  occa- 
sions are  usually  divided  into  two  classes — 
those  absolutely  privileged,  and  those  condi- 
tionally privileged.  In  the  former  case  the 
freedom  from  liability  is  said  to  be  absolute 
or  without  condition,  as  contrasted  with  such 
freedom  in  the  latter  case,  wh^ e  it  is  said  to 
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be  conditioned  upon  tbe  want  or  absence  of 
express  malice.  The  first  class  is  an  appar- 
ently narrow  one,  and  is,  speaking  generally, 
strictly  confined  to  legislative  proceedings, 
Judicial  proceedings  in  the  established  courts 
of  Justice,  acts  of  state,  and  acts  done  in  the 
exercise  of  military  and  naval  authority. 
Blakeslee  v.  C&rroll,  29  Atl.  473,  475,  64  Ck>nn. 
223,  25  L.  R.  A.  106. 

PRIVII.E6E]>   PUBUCATIOir. 

See  "Absolutely  Privileged";  "Conditlan- 
ally  Privileged  Publication." 

In  speaking  of  a  publication,  the  nature 
of  which  exempts  the  publisher  from  an  ac- 
tion of  libel  for  matters  therein  stated,  the 
better  term  is  a  •'privileged  publication,"  in- 
stead of  a  "privileged  communication." 
Though  these  terms  are  often  used  inter- 
changeably, and  as  synonymous,  the  term 
••privileged  communication,"  in  its  ordinary 
signification,  has  reference  to  that  class  of 
written  messages  which  either  entitle  or 
oblige  the  party  to  whom  they  are  communi- 
cated to  withhold  the  disclosure  of  matters 
thereof.  Privileged  publications  are  divided 
into  two  classes — absolutely  privileged,  and 
conditionally  or  qualifledly  privileged.  The 
term  "absolute  privilege"  has  reference  to 
words  spoken  or  written  in  certain  legislatiye 
and  Judicial  proceedings,  while  a  condition- 
ally privileged  publication  takes  place  where 
circumstances  exist,  or  are  reasonably  believ- 
ed by  the  defendant  to  exist,  which  cast  upon 
him  the  duty  of  making  a  communication  to 
certain  other  persons,  to  whom  he  makes 
such  communication  in  the  bona  fide  perform- 
ance of  such  duty.  In  slightly  different  lan- 
guage, it  is  said  that  where  a  person  is  so 
situated  that  it  becomes  right,  in  the  interest 
of  society,  that  he  should  tell  to  a  third  per- 
son certain  facts,  then,  if  he,  bona  fide  and 
without  malice,  does  tell  them,  it  is  a  privileg- 
ed communication.  Coogler  y.  Rhodes,  21 
South.  109,  112,  38  Fla.  240^  56  Am.  St  Rep. 
170. 

A  privileged  publication  is  one  made  (1) 
In  the  proper  discharge  of  an  official  duty; 
(2)  in  any  legislative  or  Judicial  proceeding, 
or  in  any  other  official  proceeding  authorized 
by  law;  (3)  any  commimication,  vdthout  mal- 
ice, to  a  person  interested  therein,  by  one 
who  is  also  interested,  or  by  one  who  stands 
in  such  a  relation  to  the  person  interested  as 
to  afford  a  reasonable  ground  for  supposing 
the  motive  for  the  communication  to  be  in- 
nocent, or  who  is  requested  by  the  person  in- 
terested to  give  information;  (4)  by  a  fair 
and  true  report,  without  malice,  of  a  Judicial, 
legislative,  or  other  public  official  proceed- 
ing, or  anything  said  in  the  course  thereof. 
Olv.  Code,  §  47.  Hollis  v.  Meux,  11  Pac.  248^ 
250,  69  Cal.  625,  58  Am.  Rep.  574. 

A  privileged  publication  is  one  made  (1) 
in  the  proper  discharge  of  an  official  duly; 


(2)  in  any  legislative  or  Judicial  proceeding, 
or  in  any  other  official  proceeding  authorized 
by  law;  (3)  in  a  communication,  without  mal- 
ice, to  a  person  interested  therein,  by  one  who 
is  also  Interested,  or  by  one  who  stands  in 
such  a  relation  to  the  person  interested  as  to 
afford  a  reasonable  ground  for  supposing  the 
motive  for  the  communication  innocent,  or 
who  is  requested  by  the  person  interested  to 
give  the  information;  (4)  by  a  fair  and  true 
report,  without  malice,  in  a  public  Journal,  of 
a  Judicial,  legislative,  or  other  public  official 
proceeding,  or  of  anything  said  in  the  course 
thereof,  or  of  a  verified  charge  or  complaint 
made  by  any  person  to  a  public  official,  upon 
which  complaint  a  virarrant  shaJl  have  been 
issued;  (5)  by  a  fair  and  true  report,  with- 
out malice,  of  the  proceedings  of  a  public 
meeting,  if  such  meeting  was  lawfully  con- 
vened for  a  lawful  purpose,  and  open  to  the 
public,  or  the  publication  of  the  matter  com- 
plained of  was  for  the  public  benefit  Civ. 
Code  Cal.  1903,  f  47. 

A  privileged  publication  is  one  made  (1) 
in  any  legislatiye  or  Judicial  proceeding,  or 
any  other  proceeding  authorized  by  law;  (2) 
in  the  proper  discharge  of  an  official  du^; 

(3)  by  a  fair  and  true  report  of  any  legislatiye 
or  Judicial  or  other  proceeding  authorized  by 
law,  or  anything  said  in  the  course  thereof, 
and  any  and  all  expressions  of  opinion  in  re- 
gard thereto,  and  criticisms  thereon,  and  any 
and  all  criticisms  upon  the  official  acts  of  any 
add  all"  public  officers,  except  where  the  mat- 
ter stated  of  and  concerning  the  official  act 
done,  or  of  the  officer,  falsely  imputes  crime 
to  the  officer  so  criticised.  Rev.  St  Okl.  1903, 
§  2239. 

PRIVIIiEOES  AND  IBIIIUIYITIES. 

"Privileges  and  immunities,"  as  used  in 
the  treaty  of  1868  between  the  United  States 
and  China  (article  6),  providing  that  Chinese 
subjects  visiting  or  residing  in  the  United 
States  shall  enjoy  the  same  privileges  and 
Immunities  in  respect  to  travel  or  residence 
as  may  there  be  enjoyed  by  citizens  or  sub- 
jects of  the  most  favored  nation,  means 
those  privileges  enjoyed  under  free  govern- 
ments, and  includes  the  right  to  pursue  a 
lawful  employment  in  a  lawful  manner, 
without  other  restriction  than  such  as  equal- 
ly affects  all  persons.  In  re  Tiburcio  Par- 
rott  (U.  S.)  1  Fed.  481,  505. 

The  term  •'privileges  and  immunities," 
as  used  in  the  federal  Constitution  (article 
4,  §  2),  declaring  that  the  citizens  of  each 
state  should  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several 
states,  are  confined  to  those  privileges  and 
immunities  which  are  in  their  nature  funda- 
mental, and  which  belong  of  right  to  the  citi- 
zens of  all  free  governments,  and  which  have 
been  enjoyed  at  all  times  by  the  citizens  of 
the  several  states  which  compose  the  Union, 
from  the  time  of  their  becoming  free,  inde- 
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pendent,  and  sovereign.  These  may  be  com- 
prehended under  the  heads  of  protection  by 
the  government,  the  enjoyment  of  life  and 
liberty,  with  the  right  to  acquire  and  possess 
property  of  every  kind,  and  to  pursue  and 
obtain  happiness  and  safety,  subject,  never- 
theless, to  such  restraints  as  the  government 
may  Justly  prescribe  for  the  general  good  of 
the  whole.  CJorfleld  v.  Coryell  (U.  S.)  6  Fed. 
Gas.  546,  551 ;  Bank  of  Augusta  v.  Barle,  38 
U.  S.  (13  Pet)  519,  505,  10  L.  Ed.  274;  Paul 
V.  Virginia.  75  U.  S.  (8  Wall.)  168,  180,  19  L. 
Ed.  357;  Ward  v.  Maryland.  79  U.  S.  (12 
Wall.)  418.  430,  20  L.  Ed.  449;  Slaughter- 
house Gases,  83  U.  S.  (16  Wall.)  36,  76,  21  I^ 
Ed.  894;  State  T.  Walruff  (U.  S.)  26  Fed. 
178,  186;  State  v.  Scougal.  51  N.  W.  868, 
860,  3  S.  D.  55,  15  L.  R.  A.  477,  44  Am.  St 
Rep.  756:  Commonwealth  v.  Milton,  51  Ky. 
(12  B.  Mon.)  212,  219,  54  Am.  Dec  522; 
State  V.  Oilman,  10  S.  E.  283,  284,  33  W.  Ya. 
146,  6  L.  E.  A.  847:  Smith  v.  Moody,  26  Ind. 
299,  302 ;  Van  Valkenburg  v.  Brown,  43  Oal. 
43.  48,  13  Am.  Rep.  136 ;  Lonas  v.  State,  50 
Tenn.  (3  Heisk.)  287,  306;  Frasher  v.  State, 
3  Tex.  App.  263.  268,  30  Am.  Rep.  131. 

The  ''privileges  and  immunities  of  citi- 
zens of  the  United  States,"  which  the  four^ 
teenth  amendment  of  the  Constitution  pro- 
vides shall  not  be  abridged  by  the  states, 
means  only  such  privileges  and  inmaunities 
as  belong  of  right  to  the  citizens  of  all  free 
governments,  and  which  have  at  all  times 
been  enjoyed  by  the  citizens  of  the  severtil 
states  of  the  Union,  from  the  time  of  their 
Decoming  free,  independent,  and  sovereign. 
What  these  fundamental  rights  are.  it  is  not 
easy  to  enumerate;  the  courts  preferring 
not  to  describe  and  define  them  in  a  general 
classification,  but  to  decide  each  case  as  it 
may  arise.  The  following,  however,  have 
been  held  to  be  embraced  among  them:  Pro- 
tection by  the  government ;  the  enjoyment  of 
life  and  liberty,  with  the  right  to  acquire 
and  possess  property  of  every  kind,  and  to 
pursue  and  obtain  happiness  and  safety,  sub- 
ject to  such  restraints  as  the  government 
may  Justly  prescribe  for  the  general  good  of 
the  whole.  Code  1887,  c.  32,  S  1,  providing 
that  no  person  without  a  state  license  shall 
keep  spirituous  liquors  in  his  possession  for 
another,  is  an  impairment  of  such  privileges 
and  immunities,  and  hence  unconstitutional. 
State  V.  Oilman.  10  S.  B.  283,  284,  33  W.  Va. 
146,  6  L.  R.  A  847. 

In  discussing  the  meaning  of  the  word 
"privileges,"  in  Const  art.  4,  8  2,  providing 
that  the  citizens  of  the  states  shall  be  en- 
titled to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states,  the  court  says: 
''We  do  not  deem  it  needful  to  attempt  to 
define  the  meaning  of  the  word  *privllegeB.' 
It  is  safer  and  more  in  accordance  with  the 
duty  of  a  Judicial  tribunal  to  leave  its  mean- 
ing to  be  determined  in  each  case  upon  a 
view  of  the  particular  rights  asserted  and 


denied  therein.  It  is  sufficient  for  this  case 
to  say  that  rights  attached  by  the  law  to 
contracts  by  reason  of  the  place  where  such 
contracts  are  made,  wholly  irrespective  of 
the  citizenship  of  the  parties,  cannot  be 
deemed  privileges  of  a  citizen,  within  the 
meaning  of  the  Constitution."  Conner  v. 
Elliott,  59  U.  S.  (18  How.)  591,  593,  15  U  Ed. 
497. 

The  words  "privileges  and  immunities," 
in  the  constitutional  declaration  that  the  cit- 
izens of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the 
several  states,  relate  to  the  rights  of  persons, 
place,  or  property.  A  privilege  is  a  peculiar 
right — a  private  law  conceded  to  particular 
persons  or  places.  Among  the  privileges  of 
the  citizens  of  every  city  is  that  of  exemp- 
tion from  the  law  of  alienage,  though  not 
bom  in  the  state ;  but  every  body  of  private 
persons  has  the  franchise  and  immunity  of 
enjoying  estates  in  succession,  and  hence  a 
devise  or  bequest  cannot  be  defeated  on  the 
ground  that  the  beneficiary  is  a  citizen  or  a 
corporation  of  another  state  than  the  testa- 
tor. Magill  T.  Brown  (U.  S.)  16  Fed.  Cas. 
408,  42a 

The  words  "privileges  and  immimitieB,'' 
in  the  clause  of  the  federal  Constitution  pro- 
viding that  the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  ImmunitieB 
of  the  citizens  in  the  several  states,  have 
been  treated  as  synonymous  with  "right" 
In  Corfield  v.  Coryell  (U.  S.)  6  Fed.  Cas.  546, 
Mr.  Justice  Washington,  speaking  of  these 
words,  says:  "We  feel  no  hesitation  in  con- 
fining these  expressions  to  those  privileges 
and  immunities  which  are  in  their  nature 
fundamental,  which  belong  of  right  to  the 
citizens  of  all  free  governments,  and  which 
have  at  all  times  been  enjoyed  by  the  citizens 
of  the  several  states  which  compose  this 
Union."  BritUe  v.  People,  2  Neb.  196,  239, 
240. 

The  privileges  and  immunities  of  citi- 
zens include  all  those  fundamental  privileges 
and  immunities  which  belong  essentially  to 
the  citizens  of  every  free  government  among 
which  are  the  right  of  protection;  the  right 
to  pursue  and  obtain  happiness  and  safety; 
the  right  to  pass  through  and  reside  in  any 
state  for  purposes  of  trade,  agriculture,  pro- 
fessional pursuit,  or  otherwise ;  to  claim  the 
benefit  of  the  right  of  habeas  corpus ;  to  in- 
stitute and  maintain  actions  of  any  kind  in 
the  courts  of  the  state,  and  to  take,  hold,  and 
dispose  of  property,  either  real  or  personaL 
These  rights  are  different  from  the  concrete 
rights  which  a  man  may  have  to  a  ^>eciflc 
chattel  or  a  piece  of  land,  or  to  the  perform- 
ance by  another  of  a  particular  contract  or 
to  damages  for  a  particular  wrong,  all  of 
which  may  be  invaded  by  individuals. 
Butchers'  Union  Slaughterhouse,  etc,  Co. 
V.  Crescent  City  Live  Stock  Landing,  etc.^ 
Co.,  4  Sup.  Ot  652,  658,  111  U.  S.  746,  28  L. 
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Ed.  585 ;   Lonas  y.  State^  50  Tenn.  (3  Helsk.) 
287,  30a 

The  words  "privileges  and  immunities" 
are  of  very  comprehensiye  meaning,  but  it 
will  be  sufficient  to  say  tbat  the  clause  in  the 
Ck>nstitution  unmistakably  procures  and  pro- 
tects the  right  of  a  citizen  of  one  state  to 
pass  into  any  other  state  of  the  Union  for 
the  purpose  of  engaging  in  lawful  commerce, 
trade,  or  business,  without  molestation;  to 
acquire  personal  property ;  to  take  and  hold 
real  estate;  to  maintain  actions  in  the 
courts  of  the  state;  and  to  be  exempt  from 
any  higher  taxes  than  are  imposed  by  the 
state  on  its  own  citizens.  Ward  v.  Mary- 
land, 79  U.  S.  (12  Wall.)  418,  430,  20  L.  Ed. 
440. 

As  the  term  ''privileges  and  immunities" 
is  used  in  federal  and  state  Ck>nstitutions 
guarantying  to  the  citizens  of  the  several 
states  all  the  privileges  and  immunities  of 
the  citizens  of  the  several  states,  it  means 
the  right  to  be  protected  in  life  and  liberty, 
and  In  the  acquisition  of  property,  under 
-equal  and  impartial  laws  which  govern  the 
whole  community.  This  puts  the  state  upon 
its  true  foundation — a  society  for  the  estab- 
lishment and  administration  of  general  Jus- 
tice to  all,  equal  and  fixed,  recognizing  indi- 
vidual rights,  and  not  impairing  them.  In 
re  Lowrie,  9  Pac.  489,  498,  8  Colo.  499,  54 
Am.  Rep.  558. 

"Privileges  and  immunities,"  as  used  in 
the  Ck)nstitution  of  the  United  States,  pro- 
viding that  the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  states,  plainly  im- 
ports, according  to  the  best  usages  of  our 
language,  something  more  than  those  ordi- 
nary rights  of  personal  security  and  prop- 
erty which  by  the  courtesy  of  all  civilized 
nations  are  extended  to  the  citizens  or  sub- 
jects of  other  countries  while  they  reside 
among  them.  Amy  v.  Smith,  11  Ky.  (1  Litt) 
32e,  331. 

The  fourteenth  amendment  of  the  fed- 
eral Constitution,  providing  that  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  the 
citizens  of  the  United  States,  is  comprehen- 
sive, and  includes  all  rights  appertaining  to 
the  person  as  a  citizen  of  the  United  States. 
Coger  V.  Northwest  Union  Packet  Co.,  37 
Iowa,  145,  155. 

The  word  ••privilege,"  as  used  in  the  fed- 
-eral  Constitution,  providing  tbat  the  citizens 
of  each  state  shall  be  entitled  to  all  the  priv- 
ileges and  immunities  of  citizens  in  the  sev- 
eral states,  signifies  a  peculiar  advantage, 
exemption,  or  immunity — such  privileges  as 
would  be  conunon  or  the  same  in  every  state. 
Douglas  y.  Stephens,  1  Del.  Ch.  466,  476. 

When  the  provision  of  Const,  art.  4,  §  2, 
that  the  citizens  of  each  state  are  entitled  to 


all  the  privileges  and  immunities  of  citizenB 
of  the  several  states,  has  been  under  consid- 
eration, the  courts  have  manifested  a  dispo- 
sition not  to  attempt  to  define  the  words,  but, 
rather,  to  leave  their  meaning  to  be  deter- 
mined in  each  case  upon  a  view  of  the  par- 
ticular rights  asserted  or  denied  therein. 
McCready  v.  Virginia,  94  U.  S.  891,  395,  24 
L.  Ed.  248. 

The  Supreme  Court  of  the  United  States 
has  distinguished  the  privileges  and  immuni- 
ties of  the  citizens  of  the  United  States  from 
those  which  appertain  to  citizens  of  the 
state.  To  the  latter  class  belong  all  those 
fundamental  civil  rights,  for  the  security 
and  establishment  of  which  organized  so- 
ciety is  instituted;  and  these  remain,  with 
certain  exceptions  expressly  established  by 
the  federal  Constitution,  and  subject  to  the 
exclusive  control  and  authority  of  the  state, 
free  from  all  federal  restraint  On  the  other 
hand,  privileges  and  immunities  of  citizens 
of  the  United  States  are  those  which  arise 
out  of  the  nature  and  essential  character  of 
the  national  government,  the  provisions  of 
its  Constitution,  and  the  laws  and  treaties 
made  in  pursuance  thereof.  These  alone  are 
placed  under  federal  protection.  State  ex 
rel.  Walker  y.  Judge,  1  South.  437,  440,  89 
La.  Ann.  132. 

There  are  two  classes  of  privileges  at- 
tached to  an  American  citizen,  to  wit:  (1) 
Those  which  he  has  as  a  citizen  of  the  Unit- 
ed States;  and  (2)  those  which  he  has  as  a 
citizen  of  the  state  where  he  resides,  as  a 
member  of  society.  Ex  parte  Kinney  (U.  S.) 
14  Fed.  Cas.  602,  605. 

The  fourteenth  amendment  to  the  fed- 
eral Constitution,  in  providing  that  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  and  immunities  of  cit- 
izens of  the  United  States,  meant  that  all 
citizens,  wherever  domiciled,  must  be  given 
equal  protection  under  the  laws,  and  in  the 
enjoyment  of  the  privileges,  which  belong  as 
of  right  to  each  individual  citizen.  People 
V.  Gallagher,  93  N.  Y.  438,  447,  45  Am.  Rep. 
232. 

Aotion  by  states* 

The  provision  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States  that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States 
relates  to  such  privileges  and  immunities  as 
the  citizen  enjoys  as  such  citizen,  and  does 
not  cover  and  extend  to  the  rights  which  he 
enjoys,  not  as  a  citizen  of  the  United  States, 
but  as  a  citizen  of  a  state.  Maxwell  v.  Dow, 
20  Sup.  Ct  448,  454,  176  U.  S.  581,  44  L.  Ed. 
597;  In  re  Taylor,  48  Md.  28,  31.  30  Am.  Rep. 
451. 

Const  U.  S.  art.  4,  f  2,  was  intended  to 
confer  on  the  citizens  of  the  several  states  a 
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general  citizenship,  and  oommunlcate  all  tbe 
privileges  and  immunities  which  a  citizen  of 
the  same  state  would  be  entitled  to  under 
like  circumstance^.  Ck)le  v.  Cunningham,  133 
U.  S.  107,  10  Sup.  Ct  269,  270,  33  L.  Ed.  538. 
It  means  equality  of  privileges  and  immuni- 
ties between  citizens  of  the  several  states. 
Downham  v.  Alexandria,  77  U.  S.  (10  Wall.) 
173.  175,  10  L.  Ed.  929. 

In  an  action  by  mandamus  to  compel  the 
admission  of  negro  children  to  a  district 
school,  the  court,  in  considering  that  part  of 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States  providing  that  "no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,"  said:  ''This 
clause  does  not  refer  to  citizens  of  the  state. 
It  embraces  only  citizens  of  the  United 
States.  It  leaves  out  the  words  'citizens  of 
the  state,'  which  is  so  carefully  used,  and 
used  in  contradistinction  to  'citizens  of  the 
United  States,'  in  the  preceding  sentences. 
It  places  the  privileges  and  ImmunitieB  of 
citizens  of  the  United  States  under  the  pro- 
tection of  the  federal  Constitution,  and 
leaves  the  privileges  and  immunities  of  citi- 
zens of  the  state  under  the  protection  of  the 
state  Constitution."  Cory  v.  Carter,  48  Ind. 
327,  349,  350,  17  Am.  Rep.  738.  See,  also. 
State  V.  McCann,  21  Ohio  St  198,  210. 

The  privileges  and  immunities  secured  to 
citizens  in  each  state  of  the  several  states  by 
that  clause  of  the  Constitution  which  de- 
clares that  the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities 
of  the  citizens  of  the  several  states  are  those 
which  are  common  to  the  citizens  in  the 
latter  states  under  their  Constitutions  and 
laws,  by  virtue  of  their  being  citizens.  Spe- 
cial privileges  enjoyed  by  citizens  in  their 
own  states  are  not  secured  the  citizens  of 
other  states  by  this  provision.  It  was  not 
intended  by  the  provision  to  give  to  the  laws 
of  one  state  any  operation  in  other  states. 
They  can  have  no  such  operation  except  by 
the  permission,  express  or  Implied,  of  those 
states.  The  special  privileges  which  they 
confer  must  therefore  be  enjoyed  at  home, 
unless  the  assent  of  other  states  to  their  en- 
joyment therein  be  given.  Paul  v.  Virginia, 
75  U.  S.  (8  Wall.)  168,  180,  19  L.  Ed.  357; 
List  V.  Commonwealth,  12  Atl.  277,  279,  118 
Pa.  322. 

This  clause  of  the  Constitution  does  not 
profess  to  control  the  power  of  state  govern- 
ments over  the  rights  of  their  own  citizens. 
Its  intent  and  purpose  was  to  declare  to  the 
several  states  that  whatever  those  rights,  as 
you  grant  or  establish  them  for  your  own  citi- 
zens, or  as  you  limit  or  qualify  them  or  im- 
pose restrictions  on  their  exercise,  the  same — 
neither  more  nor  less — shall  be  the  measure 
of  the  rights  of  citizens  of  other  states  within 
your  jurisdiction.  But  it  was  never  the  pur- 
pose of  such  provision  of  the  Constitution 


to  transfer  the  security  and  protection  of  all 
the  civil  rights  embraced  within  the  domin- 
ion of  privileges  and  immunities  of  citizens 
of  the  states  from  the  states  to  the  federal 
government.  Crandall  v.  Nevada,  73  U.  S. 
(6  Wall.)  35,  36,  18  L.  Ed.  744,  745;  Frasher 
V.  State,  3  Tex.  App.  263,  268,  269,  30  Am. 
Rep.  131. 

The  expression  "privileges  and  immuni- 
ties," as  used  in  Const  U.  S.  art  4,  f  2, 
should  be  construed  as  designing  protection 
against  discrimination  against  nonresidents 
in  favor  of  residents,  but  cannot  operate  as 
a  limitation  upon  the  inherent  authority  of 
the  respective  states  over  their  own  citizens, 
and  is  never  construed  as  a  restriction  on  the 
Legislatures  of  the  several  states  in  regard 
to  contracts  between  their  own  citizens,  or 
I  the  remedies  proper  for  the  enforcement  of 
I  those  contracts.  The  words  "privileges  and 
1  immunities"  imply  that  a  citizen  going  from 
one  state  to  another  shall  be  entitled  to  the 
privileges  and  immunities  of  a  citizen  of  the 
state  to  which  he  goes,  but  they  do  not  ab- 
solve him  from  the  duties  and  obligations  of 
a  citizen  of  the  state  to  which  he  belongs, 
and  from  which  he  went  As  long  as  a  citi- 
zen belongs  to  a  state,  he  owes  it  obedience; 
and,  as  between  states,  that  state  In  which 
he  is  domiciled  has  jurisdiction  over  his 
person  and  his  personal  relations  to  every 
citizen  of  the  state;  and  hence  a  court  of 
state  of  which  a  person  is  a  resident  may 
restrain  him  from  maintaining  attachment 
proceedings  in  another  state.  Keyser  ▼. 
Rice,  47  Md.  203,  211,  28  Am.  Rep.  44a 

Attendaaoe  on  public  sobooL 

"Privileges  or  immunities,"  within  the 
meaning  of  the  fourteenth  amendment  of  the 
federal  Constitution,  securing  the  privileges 
and  immunities  of  citizens  of  the  United 
States,  does  not  include  the  privilege  accord- 
ed to  the  youth  of  a  state  by  the  law  of  the 
state  of  attending  the  public  schools  main- 
tained at  the  expenser  of  the  state,  and 
therefore  no  person  can  lawfully  demand  ad- 
mission as  a  pupil  in  any  such  school  because 
of  the  mere  status  of  citizenship.  Ward  t. 
Flood,'  48  Cal.  36.  49,  17  Am.  Rep.  405. 

The  establishment  of  separate  schools 
for  tbe  exclusive  use  of  the  colored  race  is 
not  an  abridgment  of  the  privileges  and  im- 
munities preserved  by  the  fourteenth  amend- 
ment of  the  federal  Constitution.  The  his- 
tory of  the  amendment  is  familiar  to  all. 
At  the  time  of  the  adoption,  the  colored  race 
had  been  emancipated  from  the  condition  of 
servitude,  and  made  citizens.  It  was  appre- 
hended that  in  some  of  the  states  antipathy 
between  the  races  would  cause  the  dominant 
race,  by  unfriendly  legislation,  to  abridge 
the  rights  of  the  other,  and  deny  to  them 
equal  privileges  and  protection  of  the  laws. 
To  guard  the  previously  subject  race  from 
.  the  effect  of  such  discrimination,  these  pro- 
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visions  are  made  a  part  of  the  fondamental 
law  of  the  land.  Their  ohject  has  been  de- 
fined by  Mr.  Justice  Strong,  in  Ex  parte  Vir- 
ginia, 100  U.  S.  339.  344,  25  L.  Ed.  676,  where 
it  is  said  that  "one  great  purpose  of  these 
amendments  was  to  raise  the  colored  race 
from  that  condition  of  inferiority  and  servi- 
tude in  which  most  of  them  had  previously 
stood  into  perfect  equality  of  civil  rights  with 
all  other  persons  within  the  Jurisdiction  of 
the  states."  The  same  learned  Judge,  in 
Strauder  v.  West  Virginia.  100  U.  S.  803,  306, 
25  L.  Ed.  664,  also  says:  "It  was  designed 
to  assure  to  the  colored  race  the  enjoyment 
of  all  the  civil  rights  that  under  the  law  are 
enjoyed  by  white  persons,  and  to  give  that 
race  the  protection  of  the  general  govern- 
ment in  that  enjoyment  when  it  should  be 
denied  by  the  states."  In  the  nature  of 
things,  there  must  be  many  social  dlstlnc^ 
tions  and  privileges  remaining  unregulated 
by  law,  and  left  within  the  control  of  the 
individual  citizen,  as  being  beyond  the  reach 
of  the  legislative  functions  of  government  to 
organize  or  control.  People  v.  Gallagher,  08 
N.  Y.  438,  446,  46  Am.  Rep.  232. 

In  considering  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States, 
forbidding  any  state  to  ''make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States," 
in  an  action  of  mandamus  by  a  negro  to 
compel  the  admission  of  his  children  to  a 
certain  public  school — a  school  exclusively 
for  colored  persons  having  been  established 
by  the  proper  authorities — the  court  said: 
"The  clause  has  no  application  to  this  case, 
for  all  the  privileges  of  the  school  system  of 
this  state  are  derived  solely  from  the  Con- 
stitution and  laws  of  the  state."  State  v. 
McCann,  21  Ohio  St.  198,  209,  210.  See,  also, 
Cory  T.  Carter,  48  Ind.  827,  849,  17  Am.  Rep. 
788. 

Business  resulations* 

The  use  of  the  phrase  "privileges  and  im- 
munities," in  the  federal  Constitution,  plain- 
ly and  unmistakably  secures  and  protects 
the  right  of  a  citizen  of  one  state  to  pass 
into  any  other  state  in  the  Union  for  the 
purpose  of  engaging,  and,  when  there,  of  en- 
gaging, in  lawful  trade,  commerce,  or  busi- 
ness, without  molestation.  The  business  of 
peddling,  which  Is  itself  a  lawful  business, 
cannot  be  regulated  by  the  state  so  as  to 
discriminate  against  citizens  of  the  United 
States.  It  is  a  privilege  to  be  enjoyed  on 
equal  footing  with  citizens  of  the  state. 
State  V.  Montgomery,  47  Atl.  165,  167,  94  Me. 
192,  80  Am.  St.  Rep.  386. 

A  city,  ordinance  making  it  an  ofTense 
for  any  one  to  carry  on  a  laundry  business 
within  the  habitable  portion  of  a  dty  Is  vio- 
lative of  the  constitutional  provision  that 
no  state  shall  make  or  enforce  any  law  which 


shall  abridge  the  privileges  and  immunities 
of  citizens  of  the  United  States.  The  Stock- 
ton Laundry  Case  (U.  S.)  26  Fed.  611,  613. 

Civil  servioe* 

Civil  Service  Act  March  20,  1896,  pro- 
viding that  the  subordinates  of  city  officers 
shall  be  chosen  from  persons  selected  by 
civil  service  commissioners  after  an  examina- 
tion as  to  their  qualification,  does  not  abridge 
the  privileges  or  immunities  of  citizens,  in 
violation  of  the  federal  Constitution,  on  the 
ground  that  it  allows  only  persons  applying 
therefor  to  obtain  an  office,  and  does  not  per- 
mit public  officers  to  select  the  assistants 
necessary  to  performance  of  their  official  du- 
ties. People  T.  Loeffier,  51  N.  E.  785,  798, 
175  111.  585. 

EleotiTe  f  raaeliise* 

The  term  "privileges  and  immunities" 
includes  the  elective  franchise,  as  regulated 
and  established  by  the  laws  and  Constitution 
of  the  state  in  which  it  is  to  be  exercised. 
Lonas  v.  State,  50  Tenn.  (8  Helsk.)  287,  806. 

A  state  statute  denying  the  franchise  to 
women  is  not  unconstitutional,  under  that 
clause  of  the  Constitution  declaring  that  no 
state  shall  make  or  enforce  any  law  abridg- 
ing the  privileges  or  immunities  of  citizens 
of  the  United  States.  United  States  v.  An- 
thony (U.  S.)  24  Fed.  Gas.  829,  830. 

The  right  of  suffrage  was  not  necessarily 
one  of  the  privileges  or  immunities  of  citi- 
zenship before  the  adoption  of  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion, and  that  amendment  does  not  add  to 
these  privileges  and  immunities.  It  -simply 
furnishes  additional  guaranty  for  the  pro- 
tection of  such  as  the  citizen  already  had. 
Minor  v.  Happersett,  88  U.  S.  (21  WalL)  162, 
170,  22  li.  Ed.  627. 

Ezemption  from  tazation. 

Under  an  act  of  the  Legislature^  the 
state  loaned  its  bonds  to  a  railroad  corpora- 
tion which  by  its  charter  was  exempt  from 
taxation;  and  the  act  preserved  a  right,  in 
pursuance  of  which  a  subsequent  act  was 
passed,  providing  for  the  enforcement  of  the 
state's  lien  In  a  court  which  was  expressly 
empowered  to  determine  all  questions  touch- 
ing the  rights  of  the  state  and  all  other  par- 
ties in  a  proceeding  Instituted  by  the  state 
against  the  corooration.  It  was  adjudged 
that  a  sale  of  the  property  and  franchises  of 
the  corporation  should  vest  the  purchasers 
with  all  the  rights,  privileges,  and  immuni- 
ties held  by  the  corporation.  The  purchaser 
was  entitied  to  immunity  from  taxation  con- 
ferred upon  the  corporation  by  its  charter. 
Knoxville  &  O.  R.  Go.  y.  Hicks,  68  Tenn.  (9 
Baxt.)  442. 

The  words  "rights,  privileges^  and  im- 
munities," in  a  charter,  are  full  and  ample 
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for  the  purpose  of  grantlDg  an  exemption 
from  taxation.  Pboenlx  Fire  &  Marine  Ins. 
Co.  y.  Tennessee,  16  Sup.  Gt  471,  472,  161  U. 
S.  174,  40  L.  Ed.  660;  Memphis  y.  Pbcenix 
Fire  &  Marine  Ins.  Co.,  10  S.  W.  1044,  1045, 
91  Tenn.  (7  Pickle)  566. 

Act  Feb.  9,  1869.  validating  and  confirm- 
ing a  certain  lease  and  contract  of  a  railroad, 
which  expressly  authorized  and  empowered 
the  lessee  to  have,  hold,  use,  enjoy,  and  ex- 
ercise the  property,  things,  franchises,  im- 
munities, rights,  powers,  and  privileges  ac- 
quired under  its  lea^e,  will  be  construed  to 
include  an  immunity  from  taxation  conferred 
on  the  lessor  by  Act  March  23,  1865.  State 
Board  of  Assessors  y.  Morris  &  E.  R.  Co.,  7 
Atl.  826,  834,  49  N.  J.  Law  (20  Vroom)  193. 

The  words  "privileges  and  immunitieB," 
as  used  in  Act  Feb.  19,  1890,  authorizing  a 
railroad  to  sell  absolutely  all  of  Its  property, 
together  with  rights,  privileges,  and  immu- 
nities, and  authorizing  the  company  and  an- 
other named  railroad  company  to  consolidate, 
give  to  the  consolidated  company  all  of  the 
privileges  of  the  railroad  sold,  including  Its 
exemption  from  taxation.  Natchez,  J.  &  C. 
R.  Co.  y.  Lambert,  13  South.  33,  35,  70  Miss. 
770. 

The  words  "privileges  and  immunities,*' 
as  used  in  Act  Feb.  22,  1871,  incorporating 
a  railroad  company,  and  investing  it  with 
all  the  privileges,  rights,  and  immunities  of 
another  railroad  company,  whose  road  it 
had  bought  at  Judicial  sale,  did  not  carry  ex- 
emption from  taxation  conferred  by  statute 
on  the  road  purchased.  Kentucky  Cent  R. 
Co.  V.  Commonwealth,  10  S.  W.  269,  87  Ky. 
661. 

FislLeries^ 

Fisheries  in  tide  waters  of  a  state  are 
under  the  exclusive  control  of  the  state, 
which  has  consequantly  the  right,  in  its  dis- 
cretion, to  appropriate  its  tide  waters  and 
their  beds  to  be  used  by  its  people  as  a  com- 
mon for  taking  and  cultivating  fish,  so  far 
as  It  may  be  done  without  obstructing  nav- 
igation. Such  an  appropriation  is,  in  effect, 
nothing  more  than  a  regulation  of  the  use 
by  the  people  of  their  common  property.  The 
right  which  the  people  of  the  state  thus  ac- 
quire comes  not  from  their  citizenship  alone, 
but  from  their  citizenship  and  property  com- 
bined, tt  Is  In  fact  a  property  right,  and 
not  a  mere  privilege  or  immunity  of  citizen- 
ship. The  citizens  of  one  state  are  not  in- 
vested by  this  clause  of  the  Constitution 
with  any  interest  in  the  common  property  of 
the  citizens  of  another  state,  so  as  to  give 
them  the  right  to  plant  oysters  in  the  tide 
waters  of  another  state.  McCready  v.  Vir- 
ginia, 94  U.  S.  391,  395,  24  L.  Ed.  24& 

Heirship. 

A  wife  is  not,  strictly  speaking,  an  heir 
of  her  husband,  though  she  is  generally  spok- 


en of  as  such;   and  the  statute  which  pro- 
vides that  the  widow  shall  not  be  entitled 
to  an  interest  in  lands  conveyed  by  the  hus- 
band, when  the  wife  at  the  time  of  the  con- 
veyance was  a  nonresident,  is  not  repugnant 
to  the  fourteenth  amendment,  as  depriving 
the    wife    of    any    privilege   or    immunity, 
where,   under  the  general  statutes  of  the 
Ktate,  the  property  of  the  husband  belongs  as 
exclusively  to  him,  as  the  wife's  property  is 
exclusively  her  own,  and  neither  has  any 
vested  interest  in,  or  control  over,  the  prop- 
erty of  the  other.    The  Immunities  and  priv- 
ileges referred  to  In  the  federal  Constitution 
would  not,  at  any  rate,  relate  to  such  a 
claim   made  by  the  widow.     Those  terms 
mean  that  all  citizens  of  the  United  States 
shall  have  the  right  to  acquire  property  and 
hold  it,  and  this  property  shall  be  protected 
and  secured  by  the  laws  of  the  state  in  the 
same  manner  as  the  property  of  the  citizens 
of  the  state  is  protected.    The  privilege  of 
i  voting  or  of  acting  as  administrator  may  be 
I  withheld  until   after  persons  have  resided 
;  within  the  state  a  reasonable  time,  without 
i  violating  the  Constitution,  and  it  is  not  vio- 
I  lated  by  laying  an  attachment  against  the 
property  of  the  debtor  without  an  under- 
!  taking.    This  and  many  other  distinctions  do 
j  not  fall  within  the  privileges  and  immuni- 
I  ties   of   general   citizenship.     Bufflngton   y. 
!  Grosvenor.  27  Pac.  137,  139,  46  Kan.  730,  18 
L.  R.  A.  282. 

Inheritaaee  tax. 

Under  Const  U.  S.  art  4,  f  2,  providing 
that  the  citizens  of  each  state  shall  be  enti- 
tled to  the  privileges  and  immunities  of  citi- 
zens in  the  several  states,  and  Rev.  St  U. 
S.  §  1978  [U.  S.  Comp.  St  1901,  p.  1262],  pro- 
viding that  all  citizens  of  the  United  States 
shall  have  the  same  right  in  every  state  as 
is  enjoyed  by  the  white  citizens  thereof  to 
inherit  property,  the  provision  of  the  collat- 
eral inheritance  tax  law  (Act  March  23, 
1893),  as  amended  by  St  1897,  c.  77,  making 
a  distinction  between  resident  and  nonresi- 
dent relations,  and  excluding  nonresident  re- 
lations from  Its  exceptions,  is  invalid.  In  re 
Stanford's  Estate,  64  Pac.  259,  261,  126  CaL 
112,  45  L.  R.  A.  788. 

Institittion  of  aetio]is« 

The  word  "privilege,"  as  used  in  the  fed- 
eral Constitution,  while  not  precisely  and 
comprehensively  defined,  includes  the  right 
to  employ  remedies  for  the  collection  of 
debts,  the  recovery  of  property,  and  the  en- 
forcement of  rights.  Lippman  v.  People,  51 
N.  E.  872,  874,  175  111.  lOL 

The  term  ''privileges  and  immnnities," 
as  used  in  Const  U.  S.  art  4,  §  2,  includes 
the  right  to  institute  actions;  but  a  decree 
of  a  state  court  restraining  citizens  of  that 
state  from  prosecuting  attachment  suits  in 
another  state,  brought  in  order  to  eyade  the 
laws  of  the  first  state,  is  not  in  violation  of 
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such  section  of  the  Ck)ii8titution.  Cole  ▼. 
Cunningham,  133  U.  S.  107,  10  Sap.  Gt  269, 
270,  33  L.  Ed.  538. 

Under  Const  U.  S.  art  4,  f  2,  proTiding 
that  the  citizens  of  each  state  shall  be  enti- 
tied  to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states,  a  citizen  of  one 
state  may  maintain  an  action  in  the  courts 
of  another  state  wherever  a  citizen  of  the 
latter  might  do  so.  The  fact  that  a  plaintiff 
and  defendant  are  both  nonresidents  of  the 
state  where  the  action  is  brought,  and  are 
both  citizens  of  the  state  where  the  cause 
of  action  arose,  will  not  authorize  the  court 
to  refuse  to  entertain  the  action,  where  Ju- 
risdiction of  the' defendant  is  obtained.  One 
of  the  privileges  and  immunities  is  the  right 
to  bring  and  maintain  an  action  in  the  courts 
of  a  state.    Eingartner  v.  Illinois  Steel  Co., 

68  N.  W.  664,  666,  94  Wis.  70,  84  L.  B.  A.  603, 

69  Am.  St  Rep.  869. 

Marrlase  resulattons. 

Marriage  is  a  privilege  belonging  to  per- 
sons as  members  of  society,  and  as  citizens 
of  the  state  in  which  they  reside,  and  may 
be  abridged  at  the  will  of  the  state  in  which 
they  reside.  Ex  parte  Kinney  (U.  S.)  14 
Fed.  Cas.  602,  606.  A  statute  prohibiting  a 
white  person  from  marrying  a  negro,  and 
inflicting  a  penalty  on  the  white  person,  but 
none  on  the  negro,  was  not  in  violation  of 
the  fourteenth  amendment  of  the  federal 
Constitution.  Ex  parte  Francois  (U.  S.)  9 
Fed.  Cas.  699,  700;  State  v.  Jackson,  80  Mo. 
176,  177,  60  Am.  Rep.  499 ;  Ex  parte  Kinney 
(U.  a)  14  Fed.  Cas.  602,  606. 

PoUtieal  privilege. 

BiU  of  Rights,  I  2,  providing  that  no  spe- 
cial privileges  or  immunities  shall  ever  be 
granted  by  the  Legislature  which  may  not 
be  altered,  revoked,  or  repealed  by  the  same 
body,  means  privileges  or  immunities  of  a 
political  nature.  It  means  that  no  political 
privilege  or  immunity  from  any  political  du- 
ty— ^any  duty  from  the  individual  to  the  pub- 
lic— can  be  granted  by  the  Legislature,  which 
may  not  be  altered  or  revoked  by  that  body. 
They  are  such  duties  as' those  of  serving  in 
the  militia,  as  Jurors,  filling  offices,  etc.  A 
franchise  involving  matters  of  pecuniary  in- 
terest, or  a  privilege  in  respect  to  property, 
cannot  in  a  Just  sense  be  called  a  political 
privilege.  It  touches  no  duty  which  a  citi- 
zen, as  such,  owes  to  the  state.  Atchison 
St  Ry.  Co.  V.  Missouri  Pac.  Ry.  Co.,  8  Pac. 
284,  286,  31  Kan.  661. 

Praotlee  of  law  In  state  4M>iirts« 

The  right  to  practice  law  in  the  courts 
of  a  state  is  not  one  of  the  privileges  and 
immunities  guarantied  by  the  fourteenth 
amendment  to  the  federal  Constitution.  Ex 
parte  Lockwood,  14  Sup.  Ct  1082,  1083,  154 
U.  S.  116,  38  L.  Ed.  929 ;  Bradwell  v.  Illinois, 
83  U.  S.  (16  WalL)  130,  134,  21  L.  Ed.  442. 


A  law  of  a  state  providing  that  the  right 
of  admission  to  the  bar  is  limited  to  white 
male  citizens  above  the  age  of  21  years  Is 
not  contrary  to  the  fourteenth  amendment 
In  re  Taylor,  48  Md.  28,  31,  30  Am.  Rep.  461. 

Priority  of  claims. 

The  provision  of  the  Tennessee  act  of 
March  19,  1877  (Laws  1877,  c.  31,  §  5),  that, 
on  the  insolvency  of  a  foreign  corporation 
carrying  on  business  in  the  state,  "creditors 
who  may  be  residents  of  this  state  shall 
have  a  priority  in  the  distribution  of  assets 
over  all  simple-contract  creditors  being  resi- 
dents of  any  other  country  or  countries," 
must  be  construed  as  using  the  word  "resi- 
dents'* as  meaning  the  same  as  "citizens"; 
and,  as  applied  to  creditors  who  are  resi- 
dents and  citizens  of  other  states,  the  provi- 
sion is  in  contravention  of  section  2,  art  4, 
of  the  (institution  of  the  United  States,  de- 
claring that  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  states.  A  corpora- 
tion of  another  state,  however,  is  not  a  citi- 
zen, within  the  meaning  of  such  constitution- 
al provision,  and  cannot  invoke  Its  protec- 
tion. Blake  v.  McClung,  19  Sup.  Ct  166,  172 
U.  S.  239,  48  L.  Ed.  432. 

lUsht  to  be  served  with  process. 

The  right  to  be  exempt  from  a  personal 
Judgment  for  a  money  demand  without  the 
service  of  process  being  one  founded  on  prin- 
ciples of  natural  Justice,  and  one  of  the  fun- 
damental privileges  and  immunities  of  every 
citizen,  recognized  as  such  by  the  laws  of 
Kentucky  with  respect  to  Its  own  citizens, 
is  one  of  the  privileges  and  immunities  of 
every  citizen,  as  guarantied  by  Const  U.  S. 
art  4,  f  2,  subd.  1,  declaring  that  the  citi- 
zens of  each  state  shall  be  entitied  to  all  the 
privileges  and  immunities  of  the  several 
states.  Therefore  Civ.  (}ode  Prac.  Ky.  §  61, 
subsec.  6,  which  provides  that  in  an  action 
against  an  individual  residing  in  another 
state,  engaged  in  business  in  Kentucky,  th^ 
summons  may  be  served  on  the  manager  or 
agent  of  such  person  in  charge  of  such  busi- 
ness in  this  state,  does  not  confer  Jurisdic- 
tion to  render  a  personal  Judgment  against 
defendant  Moredock  v.  Kirby  (U.  S.)  118 
Fed.  180,  18L 

Sale  of  intozicatins  liquors. 

The  term  "privileges  and  immunities  of 
citizens  of  the  United  States,"  within  the 
meaning  of  the  fourteenth  amendment  of 
the  federal  (Constitution,  forbidding  the 
abridgment  thereof,  does  not  include  the 
right  to  sell  intoxicating  liquors.  Bartemey- 
er  V.  State  of  Iowa,  13  Am.  Law  Reg.  (N.  S.) 
220,  222 ;  In  re  Hoover  (U.  8.)  30  Fed.  61. 

Where  the  political  power  of  a  state,  for 
the  safety  of  its  people,  takes  the  responsi- 
bility of  saying  that  certain  occupations  are 
hurtful  and  will  not  be  permitted  within  the 
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boundaries,  unless  that  declaration  is  so  un- 
reasonable as  to  be  outside  the  domain  of 
law,  the  occupation  so  stigmatized  is  no  lon- 
ger a  right,  privilege,  or  immunity,  within 
the  meaning  of  the  Constitution.  In  re  Hoov- 
er (U.  S.)  30  Fed.  51. 

The  constitutional  guaranty  of  equal 
privileges  and  Immunities  means  equality  of 
privileges  and  Immunities  between  citizens 
of  the  several  states,  and  it  has  no  applica- 
tion to  a  case  where  beer  manufactured  In  a 
state  is  taxed  under  the  ordinances  of  a  city 
within  such  state  Imposing  a  license  tax  on 
dealers  In  beer  or  ale.  Downham  v.  Alexan- 
dria. 77  U.  S.  (10  Wall.)  173,  175,  10  L.  Ed. 
029. 

Code  1887,  a  32,  §  1,  providing  that  no 
person,  without  a  state  license,  shall  keep 
spirituous  liquors  in  his  possession  for  an- 
other, is  an  Impairment  of  the  privileges  and 
Immunities  of  a  citizen,  and  hence  unconsti- 
tutional. State  V.  Gilman,  10  8.  E.  288,  28i, 
88  W.  Va.  146.  6  L.  R.  A.  847. 

TrATel  In  public  oonveyaace* 

The  privilege  to  use  for  local  travel  any 
public  conveyance  Is,  in  general,  a  right 
which  belongs  to  a  person  as  a  citizen  of  a 
state,  and  not  as  a  citizen  of  the.  United 
States ;  and  the  denial  of  that  privilege,  ex- 
cept where  It  la  charged  In  the  pleadings  and 
proved  to  have  been  on  account  of  race,  col- 
or, etc.,  does  not  subject  to  the  penalties  of 
Act  Gong.  March  1,  1875,  c.  114,  18  Stat  335 
[U.  S.  Comp.  St  1901,  p.  1200],  entitled  "An 
act  to  protect  all  citizens  In  their  civil  and 
legal  rights,"  and  which  seeks  to  Inflict  pen- 
alties for  the  violation  of  rights  held  by  cit- 
izens of  the  United  States.  Cully  v.  Balti- 
more ft  O.  R.  Co,  (U.  8.)  6  Fed.  Gas.  946, 
947. 

Trial  by  Jury* 

A  trial  by  Jury  in  a  suit  at  common  law 
in  a  state  court  is  not  a  "privilege  or  immu- 
nity*' of  natural  citizenship,  which  the  states 
are  forbidden  by  the  fourteenth  amendment 
to  abridge.  Walker  ▼.  Sauvlnet  92  U.  S. 
90,  91,  23  L.  Ed.  678. 

The  course  of  procedure  and  mode  of 
trial  in  both  civil  and  criminal  cases  in  the 
state  courts  are  matters  of  state  regulation, 
and  a  change  In  the  procedure,  such  as  a 
Jury  of  8.  instead  of  12,  which  does  not  de- 
prive the  citizen  of  recourse  to  due  process 
of  law,  does  not  infringe  any  privilege  or  Im- 
munity pertaining  to  his  national  citizen- 
ship. Maxwell  v.  Dow,  20  Sup.  Ct  448,  454, 
176  U.  S.  581.  44  L.  Ed.  597. 

PBIVHiEOES  OF  MUX. 

Where  at  the  time  of  a  conveyance  of  a 
mill,  together  with  its  '^privileges  and  appur- 
tenances,'* the  grantor  was  the  owner  of  all 


the  land  flowed  by  the  dam,  the  grantee,  un- 
der the  phrase  "privileges  and  appurtenan- 
ces," took  the  right  to  conduct  the  dam  so  as 
to  raise  the  same  height  of  water  as  the 
grantor  had  been  accustomed  to  raise  pre- 
vious to  the  grant,  provided  that  is  was  neces- 
sary for  the  useful  operation  of  the  mllL 
Hathom  v.  Stlnson,  10  Me.  224,  234,  25  Am. 
Dec.  228;  Daniels  v.  Citizens'  Sav.  Inst,  127 
Mass.  534,  535;  Smith  v.  Moodus  Water  Pow- 
er Ga,  85  Gonn.  392,  401. 

The  conveyance  of  a  mill,  or  of  a  mill 
privilege,  or  of  the  privilege  of  the  mill,  will 
operate  to  convey  the  land  occupied  for  the 
purpose,  unless  there  be  in  the  conveyance 
something  indicating  a  different  intention* 
Farrar  v.  Gooper,  34  Me.  394,  397. 

PBTinUMSUUM  OI.ERIOAI& 

See  "Benefit  of  Glergy." 

PRIVITY-PRIVY. 

The  term  "privity"  denotes  mutual  orv 
successive  relationship  to  the  same  right  of  ^ 
property.  Union  Nat  Bank  v.  International 
Bank,  14  N.  B.  859,  861,  123  111.  510;  Ghallis 
V.  Gity  of  Atchison,  25  Pac.  228,  45  Kan.  22; 
Hunt  V.  Haven,  52  N.  H.  162,  169;  MygaU  t. 
Goe,  26  N.  B.  611,  613,  124  N.  Y.  212,  11  L.  JEL 
A  646;  Goan  v.  Osgood  (N.  Y.)  15  Barb.  583, 
588;  Trolan  v.  Rogers,  34  N.  Y.  Supp.  836, 
838,  88  Hun,  422;  Williams  v.  Barkley,  58 
N.  B.  765,  768,  165  N.  Y.  48;  Norton  v.  Keogh 
(N.  Y.)  42  Hun,  611,  613;  Strayer  v.  Johnson. 
1  Atl.  222,  225,  110  Pa.  21;  Litchfield  v.  Grane, 
8  Sup.  Gt.  210, 211,  123  U.  S.  549,  81  L.  Ed. 
199;  lilchty  v.  Lewis  (U.  S.)  63  Fed.  535,  536; 
Pennington  v.  Hunt  (U.  8.)  20  Fed.  195,  196; 
Metropolitan  St  R.  Go.  v.  Gumby  (U.  S.)  90 
Fed.  192,  198,  39  G.  G.  A.  455;  School  Dlst  of 
Gity  of  Sedalia  v.  De  Weese  (U.  S.)  100  Fed. 
705,  718;  Bate  Refrigerating  Co.  v.  Glllett  (U. 
S.)  30  Fed.  685,  687;  Bailey  v.  Sundberg  (U. 
S.)  49  Fed.  583,  586, 1  G.  G.  A.  387;  McDonald 
V.  Gregory,  41  Iowa,  513,  516;  McGonnell  y. 
Poor,  84  N.  W.  968,  969,  113  Iowa,  133;  Grls- 
pen  V.  Hannavan,  50  Mo.  415,  418;  State  ex 
rel.  National  Subway  Go.  v.  Gity  of  St  Louis, 
46  S.  W.  981,  985,  145  Mo.  551,  42  L.  R.  A. 
113;  Ahlers  v.  Thonaas,  56  Pac  93, 94,  24  Nev. 
407,  77  Am.  St  Rep.  820 ;  Morris  v.  Murphey, 
22  S.  B.  635,  95  Ga.  307,  51  Am.  St  Rep.  81; 
Latlne  v.  Glements,  3  Ga.  (8  Kelly)  426,  430; 
Newman  v.  Home  Ins.  Go.,  .20  Minn.  422,  426 
(Gil.  378,  386);  Douthitt  v.  MacGulsky,  11 
Wash.  601,  610,  40  Pac.  186,  189;  Hummel  t. 
First  Nat  Bank,  32  Pac  72,  76,  2  Golo.  App. 
571;  Johnston  v.  Duncan,  67  Ga.  61,  70;  Park 
V.  Bnslgn,  71  Pac  230,  231,  66  Kaa  50;  Tib- 
betts  V.  Langley  Mfg.  Go.,  12  S.  G.  465,  480; 
Simpson  V.  Simpson,  16  111.  App.  (16  Bradw.) 
170,  175;  Dailey  ▼.  Kinsler,  63  N.  W.  973. 
975,  35  Neb.  835. 
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One  of  Webster's  definitions  of  "privity" 
is  private  knowledge;  joint  knowledge  with 
another  of  a  private  concern;  cognizance  im- 
plying a  consent  or  concurrence.  Lord  v. 
Goodall,  etc.,  S.  S.  Co.  (U.  8.)  15  Fed.  Cas. 
884,  887. 

Privity  only  exists  because  of  the  rela- 
tionship between  the  parties  or  because  of  the 
derivative  character  of  their  title.  Hummel 
y.  First  Nat  Bank,  32  Pac.  72,  76,  2  Ck>lo. 
App.  571. 

The  ground  of  privity  is  property,  not 
personal  relation.  Bailey  y.  Sundberg  (U. 
8.)  49  Fed.  683.  686,  1  G.  G.  A.  387. 

The  doctrine  of  estoppel,  as  applicable  to 
the  different  classes  of  persons  In  privity,  ap- 
plies to  them  under  one  and  the  same  prin- 
ciple, to  wit,  that  a  party  claiming  through 
another  Is  estopped  by  that  which  estopped 
that  other  respecting  the  same  subject-mat- 
ter. Trolan  y.  Rogers,  84  N.  Y.  8upp.  886, 
888,  88  Hun,  422. 

Privy  means  a  privity  in  estate,  a  prop- 
erty right  acquired  from  the  lessee  by  con- 
tract or  Inheritance.  Shew  v.  Gall,  26  8.  B. 
33,  34,  119  N.  C.  450,  56  Am.  8t  Rep.  678. 

Rev.  St  I  4283  [U.  S.  Gomp.  8t  1901,  p. 
2943],  providing  that  the  liability  of  the  own- 
er of  any  vessel  for  any  embezzlement  loss, 
or  destruction  of  any  property,  goods,  or  mer- 
chandise shipped  or  put  on  board  such  vessel, 
or  for  any  loss,  damage,  or  Injury  for  collu- 
sion, forfeiture,  etc ,  done  without  the  "privity 
or  knowledge*'  of  such  owner  or  owners,  shall 
In  no  case  exceed  the  amount  or  value  of  the 
interest  of  such  owner  in  such  vessel  and  her 
freight  then  pending,  means  "a  personal  par- 
ticipation of  the  owner  in  some  fault  or  act 
of  negligence  causing  or  contributing  to  the 
loss,  or  some  personal  knowledge  or  means 
of  knowledge,  of  which  he  is  bound  to  avail 
himself,  of  a  contemplated  loss  or  of  a  condi- 
tion of  things  likely  to  produce  or  contribute 
to  the  loss,  without  adopting  appropriate 
means  to  prevent  it"  Lord  v.  Goodall,  eta, 
8.  S.  Go.  (U.  S.)  15  Fed.  Gas.  884,  887. 

The  term  "privity,"  as  used  In  Rev.  St 
§  4283  [U.  S.  Comp.  St  1901,  p.  2943],  Is  not 
employed  In  any  of  the  technical  senses  of 
the  common  law,  but  implies  knowledge,  and 
something  more.  In  that  it  conveys  the  idea 
of  a  special  or  particular  knowledge,  or  of 
such  cognizance  as  Implies  active  consent  or 
concurrence.  Qulnlan  v.  Pew  (U.  S.)  66  Fed. 
Ill,  122,  6  G.  G.  A.  438. 

By  Act  Gong.  1851  (9  Stat  635,  §  1),  it  Ui 
enacted  that  the  owner  of  a  ship  shall  not  be 
liable  for  fire  loss,  "unless  such  fire  is  caus- 
ed by  the  design  or  neglect  of  such  owner." 
Section  3  provides  that  an  owner  shall  not  be 
liable  for  any  loss  occasioned  or  Incurred 
without  the  "privity  or  knowledge"  of  such 
owners,  beyond  the  amount  of  the  interest  of 


!  such  owner  of  such  ship  for  freight  then 
'  pending.  Held,  that  the  similarity  of  the 
conditions  of  liability  expressed  by  the  words 
"design  or  neglect*  and  "privity  or  knowl- 
edge,'* being  so  striking,  renders  it  Improb- 
able that  the  first  section  is  modified  by  the 
third,  so  as  to  render  the  owner  liable  to  only 
the  extent  of  his  Interest  for  freight  for  a  fire 
occurring  by  his  "design  or  neglect"  but 
I  without  his  "privity  or  knowledge";  for  if 
the  fire  occurred  by  design  It  would  certainly 
be  with  his  "privi^  or  knowledge,"  and  if  it 
occurred  by  his  gross  negligence  it  would  be 
very  near  to  "privity  or  knowledge."  The 
true  construction  is  to  apply  the  third  section 
to  losses  other  than  by  fire,  thus  leaving  the 
owner  responsible  for  all  the  loss  occasioned 
by  fire  occurring  by  his  "design  or  neglect" 
Knowlton  v.  Providence  &  N.  X.  8.  8.  Go.,  58 
N.  Y.  76,  84. 

**Prlvlty  or  knowledge  of  the  owner,"  as 
used  in  Rev.  St  §  4238  [U.  8.  Gomp.  St  1901, 
p.  2943],  which  provides  that  the  liability  of 
the  owner  of  any  vessel  for  any  embezzle- 
ment, loss,  or  destruction  by  any  person  of 
any  property,  goods,  or  merchandise  shipped 
or  put  on  board  such  vessel,  etc.,  done,  occa- 
sioned, or  Incurred  without  the  privity  or 
knowledge  of  such  owner  or  pwners,  shall  not 
in  any  case  exceed  In  amount  the  value  of  the 
Interest  of  such  owner  in  such  vessel  and  the 
freight  then  pending.  Includes,  when  the  own- 
er is  a  corporation,  the  privily  or  knowledge 
of  the  managing  officers  of  such  corporation; 
but  It  does  not  includ^^  privity  or  knowledge 
of  a  wrecking  master  anployed  by  the  agent 
of  the  underwriter,  to  whom  the  vessel  had 
been  abandoned  by  Its  tdtAer  owner,  so  as  to 
make  the  underwriter  nkble  for  the  negli- 
gence of  the  wrecking  master  beyond  the 
value  of  the  vessel;  nor  does  It  Include  the 
privity  or  knowledge  of  the  master  of  the 
vessel.  Graig  v.  Gontlnental  Ins.  Go.,  12  Sup. 
Gt  97,  99,  141  U.  S.  638,  85  L.  Bd.  886. 

*'One  definition  of  'privy,'  as  an  adjec- 
tive, is  ^admitted  to  the  participation  of 
knowledge  with  another  of  a  secret  transac- 
tion; secretly  cognizant;  privately  knowing.* 
As  a  noun,  *a  partaker,'  etc"  Lord  v.  Good- 
all,  etc.,  S.  8.  Go..(U.  8.)  15  Fed.  Gas.  884, 
887. 

"Privies,"  as  defined  by  Bouvler,  '^are 
persons  who  are  partakers  or  have  an  In- 
terest in  any  action  or  thing,  or  any  relation 
to  another."  Lord  v.  Goodall  8.  8.  Go.  (U. 
S.)  15  Fed.  Gas.  884,  887. 

Privies  are  those  whose  relationship  to 
the  same  right  of  property  is  mutual  and  suc- 
cessive. Strayer  ▼.  Johnson,  1  Ati.  222,  225, 
110  Pa.  21. 

"Privies"  are  said  to  be  persons  connect- 
ed together,  or  having  a  mutual  Interest  in 
the  same  action  or  thing,  by  some  relation 
other  than  that  of  actual  contract  between 
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them.    Woodward  T.  Jackson,  86  Iowa,  4S2, 
435.  52  N.  W.  358. 

Privies  are  those  which  have  mutual  or 
successiye  relationship  to  the  same  right  of 
property  or  subject-matter,  such  as  personal 
representatives,  heirs,  devisees,  legatees,  as- 
signees, voluntary  grantees,  or  judgment 
creditors,  or  purchasers  from  them  with  no- 
tice of  the  facts.  Henry  v.  Woods,  77  Mo. 
277.  281. 

The  word  "privy,"  as  defined  by  Webster, 
sometimes  means  "admitted  to  the  participa- 
tion of  knowledge  with  another  of  a  secret 
transaction."  This  is  nearly  the  sense  In 
which  the  word  is  used  In  Slade's  St  c.  82,  § 
7,  providing  that  any  of  the  parties  to  a 
fraudulent  and  deceitful  conveyance  of  goods, 
etc.,  who,  being  privy  thereto,  shall  Justify 
the  same  to  be  made,  had,  or  executed  bona 
fide  and  on  good  consideration,  etc.  It  means 
a  knowledge  of  a  secret  fraudulent  transac- 
tion in  which  he  who  has  the  knowledge  was 
a  party.    Bdgell  v.  Lowell,  4  Yt  405,  413. 

Privity  may  be  of  blood.  In  law,  or  In 
estata  Strayer  v.  Johnson,  1  Atl.  222,  225, 
110  Pa.  21;  Johnston  v.  Duncan,  67  Qa.  61, 
70. 

Privities  are  classified  according  to  the 
f  manner  of  this  relationship:    First,  In  es- 
-   tate.  as  donor  and  donee,  lessor  and  lessee. 
■    and  Joint  tenant;  second,  in  blood,  as  heir 
\  and  ancestor,  and  coparceners;  In  representa- 
'  tlon,  as  executor  and  administrator;   and  in 
law,  as  where  the  law,  without  privity  of 
blood  or  estate,  casts  land  upon  another  as 
by  escheat    Ahlers  v.  Thomas,  56  Pac.  83, 
04,  24  Nev.  407,  77  Am.  St  Rep.  820;  Coan  v. 
Osgood  (N.  Y.)  15  Barb.  583,  588;   Metropol- 
itan St  R.  Ck).  ▼.  Gumby,  09  Fed.  102,  198» 
39  G.  G.  A.  455. 

The  books  mention  five  kinds  of  privies: 
Privies  of  blood,  such  as  the  heir  to  the  an- 
cestor; privies  In  representation,  such  as  ex- 
ecutors or  administrators  to  the  deceased; 
privies  In  estate,  between  donor  and  donee, 
lessor  and  lessee;  privies  In  respect  of  con- 
tract; and  privies  on  account  of  estate  and 
contract  together.  Tinkham  v.  Borst  (N.  Y.) 
24  How.  Prac.  246,  247. 

"Privies"  are  defined  to  be  •*those  who 
are  partakers  of  or  have  an  interest  in  any 
action,"  and  are  of  three  kinds— in  blood,  in 
law,  and  in  estate.  An  assignee  of  a  Judg- 
ment is  a  privy  of  his  assignor  only  in  re- 
gard to  the  Judgment,  and  is  not  bound  by 
an  adjudication  in  an  action  between  the 
assignor,  as  purchaser  of  the  land  covered  by 
the  lien  of  such  Judgment,  and  a  third  per- 
son.   Hart  V.  Bates,  17  S.  0.  35,  41. 

"Privies"  are  defined  to  be  those  who 
partake  or  who  have  an  interest  in  any  ac- 
tion or  thing  In  relation  to  another.  Privies 
are  often  divided  into  four  classes,  namely, 


privies  in  blood,  privies  in  estate,  privies  Id 
law,  and  privies  in  deed.  Harrington  T. 
Harrington,  3  Miss.  (2  How.)  701,  717. 

Xb  aotioii  or  Judsatent. 

In  Bigelow,  Bstop.  p.  142,  it  is  said  that, 
'io  make  a  man  a  privy  to  an  action,  he 
must  have  acquired  an  interest  In  the  sub- 
ject-matter of  the  action  either  by  Inheri- 
tance, succession,  or  purchase  of  a  party 
subsequent  to  the  action,  or  he  must  hold  the 
property  subordinately."  Seymour  v.  Wal- 
lace, 80  N.  W.  242,  243,  121  Mich.  402. 

By  "privies."  within  the  meaning  of  the 
rule  that  any  one  privy  to  the  record  is  en- 
titled to  a  writ  of  error,  is  meant  heirs,  exec- 
utors, administrators,  terre-tenants,  or  those 
having  an  interest  in  the  remainder  or  re- 
version, or  one  who  is  made  a  party  by  the 
law.  Anderson  v.  Steger,  50  N.  B.  665,  666, 
178  111.  112  (citing  7  Enc.  PL  &  Prac.  857). 

A  privy  to  a  Judgment  or  decree  is  <me 
whose  succession  to  the  rights  of  property 
thereby  affected  occurs  after  the  institution 
of  the  suit  and  from  a  party  thereto.  Orth- 
wein  V.  Thomas,  21  N.  B.  430,  435,  127  IlL 
554,  4  L.  R.  A.  434,  11  Am.  St  Rep.  150. 

The  word  ''privy,"  as  applied  to  judg- 
ments and  decrees  of  courts,  means  one 
whose  Interest  has  been  legally  represented 
at  the  time.  McMullin  v.  Brown  (S.  G.)  2 
HUl,  Bq.  457,  460;  Tibbetts  v.  Langley  Mfg. 
Go.,  12  S.  O.  465,  485. 

The  ground  on  which  persons  standing 
In  privity  to  the  litigating  party  are  bound  by 
the  proceeding  to  which  he  is  a  party  is  that 
they  are  Identical  with  him  in  interest  Wil- 
liams V.  Barkley,  58  N.  B.  765.  768.  165  N. 
Y.  48;  Hunt  v.  Haven,  52  N.  H.  162,  169; 
Pennington  v.  Hunt  (U.  S.)  20  Fed.  195, 196. 

Personal  representatives,  heirs,  devisees, 
legatees,  assignees,  voluntary  grantees,  judg- 
ment creditors,  or  purchasers  from  them 
with  notice,  are  Included  within  the  term 
"privies"  as  that  word  is  used  in  the  state- 
ment of  the  rule  that  a  Judgment  is  binding 
on  parties  and  privies.  State  ex  reL  Kane  v. 
Johnson,  27  8.  W.  399,  402.  123  Mo.  43;  Id. 
(Mo.)  25  S.  W.  855,  857;  State  ex  rel.  Na- 
tional Subway  Go.  v.  City  of  St  Louis,  46  S. 
W.  981,  985,  145  Mo.  551,  42  L.  R.  A.  113; 
Newman  v.  Home  Ina  Oa,  20  Minn.  422  (GIL 
378,  386). 

Xb  blood. 

A  privy  in  blood  Is  one  who  derives  his 
title  to  the  property  in  question  by  descent 
Orthwein  v.  Thomas,  21  N.  B.  430,  435,  127 
III.  554,  4  L.  R.  A.  434,  11  Am.  St  Rep.  159. 

Xb  oontraet. 

The  term  "privity,"  used  with  respect 
to  contract  implies  a  connection,  mutuality 
of  will,  and  interaction  of  parties.    The  pri- 
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fity  essential  to  a  contract  must  proceed 
rrom  tbe  will  of  the  parties,  though  there 
may  be  a  privity  iby  operation  of  law  where 
CO  privity  of  contract  exists.  Woods  t. 
Ayres,  39  Mich.  345,  850,  83  Am.  Rep.  306. 

To  constitute  either  an  express  contract 
or  one  by  implication,  the  parties  must  oc- 
cupy toward  each  other  a  contract  status, 
and  there  must  be  that  connection,  mutual- 
ity of  intention,  and  Interaction  of  parties 
generally  expressed,  though  not  very  clearly, 
by  the  term  "privity."  Van  Buren  Ry.  Dlv. 
V.  Lamphear,  20  N.  W.  590,  593.  54  Mich.  575. 

Privity  of  contract  Is  the  relation  t^at 
exists  between  two  or  more  contracting  par- 
ties. It  is  essential  to  the  maintenance  of 
an  action  on  any  contract  that  there  should 
subsist  a  privity  between  the  plaintiff  and  de- 
fendant in  respect  to  the  matter  sued  on. 
Hartiey  ▼.  Phillips,  47  AtL  929,  935, 198  Pa.  9. 

Ib.  estate. 

Privity  of  estate  is  defined  as  identity 
of  title  to  an  estate;  the  relation  which  sub- 
sists between  a  landlord  and  his  tenant  So- 
ciety of  Denomination  Galled  Christians  v. 
Vamey,  64  N.  H.  376,  377. 

Privity  of  estate  is  that  which  exists 
between  lessor  and  lessee,  tenant  for  life  and 
remainderman,  or  reversioner,  eta,  and  their 
respective  assignees,  and  between  Joint  ten- 
ants and  copartners.  Hartley  v.  Phillips, 
47  Atl.  929,  935,  198  Pa.  9. 

The  term  ''privity  in  estate"  denotes 
mutual  or  successive  relation  to  the  same 
right  of  property.  In  the  state  of  New  York 
it  is  said  that  privity  in  estate,  within  the 
meaning  of  the  law  of  tenure,  seldom  arises, 
except  between  the  lessor  and  the  successors 
of  his  lessee,  or  when  the  covenantor  retains 
a  residuary  interest  in  the  land.  Mygatt  v. 
Coe,  26  N.  B.  611,  613,  124  N.  Y.  212,  11  L. 
R.  A.  646. 

A  privy  in  estate  is  one  who  derives  his 
title  to  the  property  in  question  by  purchase. 
Orthwein  v.  Thomas,  21  N.  B.  430,  435,  127 
111.  554,  4  L.  R.  A.  434,  11  Am.  St.  Rep.  159. 

A  privy  in  estate  is  a  successor  to  the 
same  estate,  not  to  a  different  estate  in  the 
same  property.  Pool  v.  Morris,  29  Oa.  374, 
382,  74  Am.  Dec.  68. 

A  privy  in  estate  is  any  person  who  must 
necessarily  derive  his  title  to  property  in 
question  from  a  party  bound  by  the  Judg- 
ment, return,  etc,  subsequently  to  such  Judg- 
ment, return,  etc.  Allan  v.  HofTman,  2  S.  B. 
602,  606,  83  Va.  129;  Dickinson  v.  Lovell,  85 
N.  H.  9,  16;  Hunt  v.  Haven,  52  N.  H.  162, 
169;   Coleman  v.  Davis  (Tex.)  36  S.  W.  103. 

To  constitute  one  person  a  privy  in  es- 
tate to  another,  such  other  must  be  a  prede- 
cessor in  respect  to  the  property  in  question. 


from  whom  the  privy  derives  his  right  oi 
title;  a  mutual  or  successive  relationship. 
Patton  V.  Pitts,  80  Ala.  373,  376. 

Privity  exists  between  two  successive 
holders,  when  the  later  takes  under  the 
earlier,  as  by  descent,  or  by  will,  grant,  or 
voluntary  transfer  of  possession.  Sherin  v. 
Brackett,  30  N.  W.  551,  552,  36  Minn.  152. 

Privies,  within  the  meaning  of  the  rule 
that  a  Judgment  of  ejectment  binds  the 
parties  and  their  privies,  and  estops  them 
from  denying  that  the  plalntlfT  was  entitled 
to  the  possession  of  the  premises  at  the  time 
of  its  rendition,  are  those  who  enter  under 
the  defendant  in  ejectment,  or  in  collusion 
with  him.    Satteriee  v.  Bliss,  36  Cal.  489,  514. 

"Privity  implies  succession.  He  who  is 
in  privity  stands  in  the  shoes  or  sits  in  the 
seat  of  the  owner  from  whom  he  derives  his 
title,  and  thus  takes  it  with  the  burden  at- 
tending it."  Boughton  v.  Harder,  61  N.  Y. 
Supp.  574,  576,  46  App.  Dlv.  352. 

Privies  are  those  so  connected  with  the 
parties  In  estate  as  to  be  identified  with  them 
in  interest,  and  consequently  affected  by 
them  in  the  litigation,  so  as  to  render  the 
Judgment  res  Judicata  as  to  them.  Hart- 
ford Plre  Ins.  Co.  v.  King,  73  S.  W.  71,  73, 
31  Tex.  Oiv.  App.  636. 

Of  possession* 

To  establish  privity  of  possession  be- 
tween successive  adverse  holders  of  real 
property,  the  later  occupant  must  enter  on 
the  prior  one,  and  must  obtain  his  possession 
either  by  purchase  or  deed  from  the  prior 
one.  When  the  possession  is  actual,  it  may 
be  commenced  in  parol,  without  deed  or  writ- 
ing, and  it  may  be  transferred  or  passed 
from  one  occupant  to  another  by  parol  bar- 
gain and  sale,  accompanied  by  delivery.  All 
that  the  law  requires  is  that  the  possession 
of  the  property,  where  it  is  actual,  shall  be 
continuous.  Vance  t.  Wood^  29  Pac.  78,  75, 
22  Or.  77. 

To  establish  '"privity  of  possession,'' 
necessary  to  show  adverse  possession,  the 
later  occupant  must  enter  under  the  prior 
one — must  obtain  his  possession  either  hy 
purchase  or  descent.  Shuffleton  v.  Nelson 
(U.  S.)  22  Fed.  Cas.  45,  47. 

Assignor  and  nsslgineo* 

The  term  '"privity"  means  mutual  or  suc- 
cessive relationship  through  the  same  rights 
of  property.  The  executor  Is  in  privity  with 
a  testator,  the  heir  with  the  ancestor,  the  as- 
signee with  the  assignor,  the  donee  with  the 
donor,  and  the  lessee  with  the  lessor.  If  the 
rights  of  two  parties  have  been  determined 
respecting  a  particular  subject,  and  the  sub- 
ject-matter of  the  suit  is  afterwards  as- 
signed, the  assignee  takes  it  affected  by  the 
prior  adjudication,  and  may  avail  himself 
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of  Its  advantages,  and  la  subject  to  its  bur- 
dens.  McDonald  ▼.  Gregory,  41  Iowa,  513, 
516. 

Where,  In  a  prior  action  between  defend- 
ant and  plaintiff's  assignor,  a  tax  certtficate 
was  held  invalid,  and  the  land  declared  ex* 
empt  from  taxation  under  a  private  act 
plaintiff,  assignee  of  another  certificate  on 
the  same  land,  and  of  a  cause  of  action  for 
trespass  accruing  thereunder,  from  the  hold- 
er of  the  certificate  which  was  declared  void, 
is  in  privity  with  his  assignor  and  bound  by 
the  former  adjudication.  Grunert  T.  Spal- 
ding (Wis.)  78  N.  W.  606,  615. 

Hvsbaad  and  wife  as  to  dower  Interest. 

A  wife,  as  respects  her  dower,  is  not  in 
privity  with  her  husband  in  any  transactions, 
subsequent  to  the  concurrence  of  marriage 
and  seisin,  to  which  she  is  not  a  party.  Tib- 
betts  y.  Langley  Mfg.  Co.,  12  S.  a  465,  480. 

Mortsasor  and  mortcacee. 

There  is  no  such  privity  of  estate  be- 
tween a  mortgagor  and  mortgagee  as  will 
bind  the  latter  by  acts  affecting  the  title  sub- 
sequent to  the  execution  of  the  mortgage. 
Palmer  y.  Moore,  59  N.  H.  454,  457. 

Ezeoutor  er  administrator  and  testator 
or  intestate* 

There  is  always  privity  between  execu- 
tors and  administrators  and  their  testator  or 
intestate.  Latine  t.  Clements,  8  Ga.  (8  Kel- 
ly) 426,  430. 

Privies  In  law  are  designated  as  pri- 
vies in  representation,  as  executor  and  testa- 
tor, or  administrator  and  intestate.  There  is 
privity  between  a  testator  and  his  executor. 
If  the  executor  resigns,  the  successive  repre- 
sentative stands  as  the  representative  of  the 
testator;  for  the  successor  has  the  same 
power  which  the  original  representative  had. 
Both  the  original  and  the  successive  repre- 
sentative of  a  testator,  being  in  privity  with 
a  common  testator,  are  also  in  privity  with 
each  other.  Johnston  y.  Duncan,  67  Ga.  61, 
70. 

Where  a  son  never  had  any  interest  in 
his  father's  estate,  but  only  a  mere  possibil- 
ity of  inheriting  a  portion  of  it,  and  died  be- 
fore his  father,  he  never  sustained  to  the 
estate  such  relation  as  would  bring  him  into 
privity  with  his  own  children,  who  Inherited 
it,  not  through  him,  but  directly  through 
their  grandfather,  and  they  were  not  bound 
by  a  release  executed  by  the  son  of  all  claim 
or  right  which  he  had  or  might  thereafter 
acquire  in  the  estate,  in  consideration  of  a 
transfer  to  him  by  his  father  of  certain  lands. 
Simpson  V.  Simpson,  16  111.  App.  (16  Bradw.) 
170,  175. 

In  respect  to  privity  in  estate,  the  ex- 
ecutor, as  devisee  and  legatee,  is  bound  by 


any  adjudication  against  testator  in  respect 
to  any  property  devised  or  bequeathed  by 
the  will,  but  in  respect  to  no  other.  Gouraud 
T.  Gouraud  (N.  Y.)  3  Redf.  Sur.  262,  268. 

Grantor  and  srantee. 

Generally  speaking,  a  person  is  said  to 
be  in  privity  when  he  Is  so  connected  wltb 
any  person  in  an  estate  and  right  or  liability 
as  to  be  affected  in  like  manner.  Where  a 
remote  grantor  and  warrantor,  on  notice 
from  the  grantee  that  he  would  be  held  lia- 
ble on  his  covenants  of  warranty,  appears 
and  defends  in  the  grantee's  name  an  action 
against  the  grantee  for  partition,  an  appeal 
from  a  decision  adverse  to  the  grantee  can- 
not be  dismissed  by  the  grantee.  Ladd  T. 
Kuhn,  56  N.  B.  671,  672,  154  Ind.  818. 

Infant  and  parent* 

No  privity  exists  between  an  infant; 
claiming  damages  for  his  pain  and  suffering 
from  a  personal  injury,  and  his  mother, 
claiming  damages  for  the  loss  of  his  services 
resulting  from  the  same  injury.  Therefore 
testimony  in  an  action  by  an  infant,  claim- 
ing damages  for  his  pain  and  suffering,  is  not 
admissible,  the  witness  having  died  in  the 
meantime,  in  a  subsequent  action  against  the 
same  defendant  by  the  infant's  mother, 
claiming  damages  for  the  loss  of  bis  services. 
Metropolitan  St  R.  Go.  v.  Gumby  (U.  S.) 
99  Fed.  192,  198,  39  0.  C.  A.  455. 

ICaster  and  owner  of  tossoL 

The  master  of  a  vessel  is  not  in  privity 
with  her  owner,  within  the  rule  that  binds 
privies,  as  well  as  parties,  to  the  estoppel  of 
a  judgment  Bailey  v.  Sundberg  (U.  S.)  48 
Fed.  583,  586»  1  C.  0.  A.  887. 

Prineipal  and  as«nt« 

Privity  is  a  relation  which  creates  obli- 
gation. Where  an  agent  is  employed  by  sev- 
eral principals,  the  common  employment  cre- 
ates a  relation  and  privity  between  the  prin- 
cipals such  as  will  sustaiq  an  action  for  mon- 
ey had  and  received  by  one  against  another 
to  recover  moneys  belonging  to  the  former, 
paid  over  by  the  agent  to  the  latter.  Hatli- 
away  v.  Town  of  Clnclnnatufl»  62  N.  T.  434, 
447. 

prineipal  and  snrety. 

A  contract  of  suretyship  Imposes  no  dnty 
upon  the  sureties  to  defend  their  principals. 
It  gives  the  principals  no  right  to  represent 
their  sureties,  and  gives  one  surety  no  au- 
thority to  charge  his  fellows  by  either  his 
knowledge  or  his  conduct  Privity  in  law  in- 
volves the  right  of  representation,  and  cer- 
tainly the  principal,  in  an  action  against  hlni 
alone,  cannot  represent  the  surety.  As  was 
said  in  Glltlnan  v.  Strong,  64  Pa.  (14  P.  F. 
Smith)  242,  244,  the  privity  of  a  surety  with 
his  principal  is  in  the  contract  alone^  and 
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DOt  in  the  action.    Park  y.  Bnsign,  71  Pac 
230,  231,  66  Kan.  50»  97  Am.  St  Rep.  352. 

Privity  in  law  involyes  the  right  of  rep- 
rasentation.  A  Judgment  against  a  con- 
tractor for  damages  for  a  breach  of  contract 
is  not  res  Judicata  against  the  surety  on  his 
bond,  where  the  bond  did  not  stipulate  that 
the  surety  should  be  bound  by  such  a  Judg- 
ment, and  he  was  not  a  party  or  privy  to  the 
action,  though  he  had  notice  thereof  and  was 
the  attorney  for  the  contractor.  McGonnell 
V.  Poor.  84  N.  W.  968,  969,  113  Iowa,  133. 

Pitrcliaser. 

A  purchaser  of  personal  property  which 
had  been  assessed  for  taxes,  but  before  any 
lien  for  the  taxes  had  attached,  is  not  a 
privy  of  the  seller,  so  as  to  bar  an  action  of 
replevin  against  the  tax  collector  to  recover 
such  property  seized  by  him  for  the  delin- 
quent taxes.  Tonsey  y.  Post,  52  N.  W.  57, 58, 
91  Mich.  631. 

Purchaser   at   sheriff's    or   treasurer's 
sale. 

A  purchaser  at  sheriff's  sale,  for  exam- 
ple, is  in  privity  to  the  defendant's  title.  Un- 
der these  principles  a  purchaser  at  treasur- 
er's sale  is  in  privity  to  the  title,  if  any,  that 
is  devested  by  the  sale  and  passes  to  him 
Strayer  v.  Johnson,  1  Atl.  222,  225,  110  Pa. 
21. 

SveoessiTe  administrators. 

Successive  administrators  are  not  privies 
in  legal  contemplation,  and  a  Judgment  in 
fiivor  of  an  administrator  is  not  a  bar  to  an 
action  against  his  successor  by  the  same 
plaintiff  for  the  same  cause.  Hummel  v. 
First  Nat  Bank,  82  Pac.  72,  76,  2  Ck>lo.  App. 
671. 

Sveoessor  in  o£B.oe. 

A  Judgment  on  the  merits  against  the 
defendant,  an  overseer  of  highways,  for  the 
removal  under  color  of  his  office  of  a  fence 
situated  on  plaintiff's  land,  the  sole  defense 
being  the  existence  of  an  alleged  public  road 
at  the  locus  in  quo,  is,  in  the  absence  of 
fraud,  a  bar  to  a  subsequent  proceeding  by 
the  successor  in  office  of  the  former  in  be- 
half of  the  public  to  restrain  the  threatened 
obstruction  of  such  alleged  highway,  in 
which  the  rights  of  the  parties  depend  on 
the  facts  put  in  Issue  in  the  former  action. 
Holsworth  v.  O'Ghander,  68  N.  W.  334,  335, 
49  Neb.  42. 

Tenants  in  eoma&on. 

Tenants  in  common  are  not  in  privity 
With  each  other,  so  as  to  admit  of  either 
binding  or  estopping  the  other  by  any  acts 
or  admissions  without  the  consent  of  the 
other.  Coan  v.  Osgood  (N.  Y.)  15  Barb.  583, 
588 
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Wife  of  tenant. 

A  married  woman,  who  ic  in  possession 
of  land  with  her  husband,  who  is  the  gran- 
tee's tenant,  is  not  estopped  to  question  the 
title  of  the  grantee,  as  she  is  not  a  privy  in 
estate  under  her  husband,  nor  a  tenant  of 
the  grantee.  Shew  v.  Gall,  26  S.  12.  33,  84, 
119  N.  a  450,  56  Am.  St  Rep.  678. 

PBIVT  EXAMIN ATIOir. 

The  words  "privy  examination  of  the 
wife,"  as  found  in  Acts  1889,  c.  389,  j)rovid- 
ing  that  no  deed  by  husband  and  wife,  in 
which  the  privy  examination  of  the  wife  is 
certified  as  prescribed,  shall  be  deemed  in- 
valid because  of  duress  or  undue  influence, 
unless  the  grantee  had  notice  of  or  partici- 
pated in  the  same,  mean  that  the  married 
woman  must  have  been,  both  as  a  matter 
of  fact  and  in  a  manner  sufficient  under  the 
requirements  of  the  law,  examined  private- 
ly, and  that  she  must  have  acknowledged 
that  she  signed  the  deed  of  her  own  free 
will  and  without  compulsion,  etc.  Benedict 
V.  Jones,  40  S.  E.  221,  222,  129  N.  0.  470. 

PBIVT  VEBDIOT. 

A  privy  verdict  occurs  when  the  judge 
hath  left  or  adjourned  the  court,  and  the 
jury,  being  agreed,  in  order  to  be  delivered 
from  their  confinement,  obtain  leave  to  de- 
liver their  verdict  privily  to  the  judge  out  of 
court,  which  privy  verdict  is  of  no  force  un- 
less affirmed  by  a  public  verdict  given  open- 
ly in  court,  wherein  the  jury  may  vary  from 
the  privy  verdict  Kramer  v.  Klster,  40  Atl. 
1008.  1009,  187  Pa.  227,  44  L.  R.  A.  482  (cit- 
ing 3  Bl.  Gomm.  377);  Willard  v.  Shaffer 
(Pa.)  6  Phlla.  520;  Peart  v.  Ghlcago,  M.  ft 
St  P.  Ry.  Co.,  5  S.  D.  337,  341,  58  N.  W.  806, 
807;  Young  y.  Seymour,  4  Neb.  86,  89. 

A  privy  verdict  Is  one  given  out  of  court 
before  any  of  the  judges  of  the  court  0O 
called  because  it  ought  to  be  kept  secret  from 
each  of  the  parties  before  it  is  affirmed  by 
the  court  Co.  Lltt  227b,  392.  It  is  so 
called  because  what  is  found  thereby  ought 
to  be  kept  secret  until  a  verdict  is  given 
in  the  open  court  Bac.  Abr.  tit  "Verdict" 
B.  The  very  essence  of  a  privy  verdict  is 
its  secrecy  from  the  knowledge  of  the  par- 
ties, and  a  verdict  given  and  received  In  the 
public  courtroom,  the  judge  on  the  bench, 
the  clerk  in  his  place,  in  the  presence  of  the 
officers  of  the  court,  the  parties,  and  the  by- 
standers, and  recorded  by  the  clerk  in  the 
presence  of  the  jury  who  gave  it  the  parties 
and  all  the  persons  present  is  not  a  privy 
verdict    Barrett  v.  State,  1  Wis.  175,  180. 

By  the  recognised  practice  it  is  within 
the  discretion  of  the  trial  judge  to  permit 
the  jury  to  make  a  sealed  verdict  When  a 
juror  dissents  from  a  sealed  verdict,  there  is 
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a  necessary  choice  of  eylls — a  mistrial,  or  a 
Terdict  finally  dellTered  under  circumstances 
Lbat  Justly  subject  it  to  suspicion  of  coercion 
or  improper  influences.  Kramer  y.  Kister» 
40  Atl.  1008,  1009,  187  Pa.  227,  44  L.  R.  A. 
432. 

Under  tbe  common  law  the  jury,  after 
the  evidence  had  been  submitted  to  them, 
must  be  kept  together  In  some  conyenient 
place  until  they  have  agreed.  They  may,  in 
cases  between  party  and  party,  give  a  ver- 
dict, and,  if  the  court  has  risen,  give  a  privy 
verdict  before  any  of  the  Judges  of  the  court; 
and  thb  next  morning  they  may  affirm  or 
alter  their  privy  verdict,  and  that  which  la 
given  in  court  shall  stand.  In  criminal  cases 
Involving  life  or  member,  the  Jury  can  give 
no  privy  verdict,  but  they  must  always  give 
it  in  court  After  the  verdict  is  recorded 
the  Jury  cannot  vary  from  it;  but  before  it 
has  been  recorded  they  may  vary  the  same. 
The  separation  of  a  Jury  after  a  sealed  ver- 
dict had  been  agreed  upon  in  a  case  of  mis- 
demeanor does  not  constitute  a  cause  for  a 
new  trial.  Commonwealth  y.  Heller  (Pa.)  6 
Phila.  123,  124. 

A  verdict  is  either  privy  or  public,  and 
a  privy  verdict  is  where  the  Judge  has  left  or 
adjourned  the  court,  and  the  Jury,  being 
agreed,  in  order  to  be  delivered  from  their 
confinement,  obtain  leave  to  give  their  ver- 
dict privily  to  the  Judge  out  of  court  Sudi 
a  verdict  is  of  no  force,  unless  afterwards 
affirmed  by  a  public  verdict  given  openly  in 
the  court,  whereat  the  Jury  may  vary  from  the 
privy  verdict;  so  that  a  privy  verdict  is  in- 
deed a  mere  nullity,  and  it  la  held  that  a 
sealed  verdict  partakes  of  all  the  character- 
istics of  a  privy  verdict,  and  is  no  verdict 
in  itself,  but  must  be  affirmed  by  the  Jury 
in  open  coort    Young  t«  8eymoiir»  4  Neb.  86» 


PRIZL 

See  •Offering  Priaa.** 

A  "purse,  prize,  or  premium**  Is  or- 
dinarily some  valuable  thing  offered  by  a 
person  for  the  doing  of  something  by  others, 
into  the  strife  for  which  he  does  not  enter. 
He  has  not  a  chance  of  gaining  the  thing 
offered,  and,  if  he  abide  by  his  otter,  he  must 
lose  it  and  give  it  over  to  some  of  those  con- 
tending for  it  Harris  v.  White,  81  N.  Y. 
532,  539.  And  the  term  does  not  include  bet- 
ting on  horse  races.  Morrison  v.  Bennett,  52 
Pac.  553,  557,  20  Mont  500,  40  L.  R.  A.  158. 

The  term  ''prize"  is  used  to  designate  the 
reward  in  a  lottery,  which  the  lucky  person 
or  persons  will  receive.  Long  v.  State,  22 
Atl.  4,  5,  74  Md.  565,  12  L.  R.  A.  425,  28  Am. 
St  Rep.  268. 

Under  St  1884,  c.  277,  entitled  "An  act 
to  prevent  the  sale  or  exchange  of  property 


under  the  inducement  that  a  gift  or  prize  is 
to  be  a  part  of  the  transaction,"  and  pro- 
hibiting a  sale  upon  any  representation  that 
anything  other  than  what  is  spedflcally 
stated  to  be  the  subject  of  the  sale  is  to  be 
delivered,  it  is  held  that  the  sale  of  pack- 
ages of  tobacco,  under  a  promise  to  give  a 
photograph  to  each  purchaser  of  a  package, 
is  not  within  the  prohibition  of  the  statute, 
though  the  purchaser  is  allowed  to  select 
his  photograph  from  among  a  number.  Obm- 
monwealth  y.  Bmerson,  42  M.  B.  559,  165 
146. 


Bet  or  wmcer  distlnciiisbed* 

A  prize  is  ordinarily  something  offered 
by  a  person  for  the  doing  of  something  by 
others  in  a  contest  in  which  he  himself  does 
not  enter.  He  has  not  a  chance  of  gaining 
the  thing  offered,  and,  if  he  abides  by  his 
offer,  he  must  lose  it  and  give  it  to  some  one 
of  those  who  contest  for  it  It  is  a  reward 
or  recompense  for  some  act  which  is  done, 
and  the  distinction  between  it  and  a  bet  or 
wager  Is  clear,  as  with  them  there  must  tM 
two  parties,  and  it  is  known  before  the  hap- 
pening of  the  event  that  one  of  them  must 
win  or  lose^  and  it  is  also  a  stake  on  a  cer- 
tain event  not  merely  a  reward  or  recom- 
pense for  some  act  which  is  done.  People  t. 
Fallon,  89  N.  Y.  Supp.  865,  869,  4  App.  Div. 
82  (citing  Alvord  v.  Smith,  63  Ind.  58;  Por^ 
ter  v.  Day,  71  Wis.  296,  87  N.  W.  259;  Delier 
V.  Plymouth  Agricultural  Soc,  57  Iowa,  481, 
10  N.  W.  872). 

The  distinction  between  a  bet  or  wager 
and  a  premium  or  purse  is  thus  given  In 
Hatrls  y.  White,  81  N.  Y.  632:  **A  bet  or 
wager  Is  ordinarily  an  agreement  between 
two  or  more  that  a  sum  of  money  or  some 
valuable  thing,  in  contributing  which  all 
agreeing  take  part,  shall  become  the  property 
of  one,  or  some  one^  of  them  on  the  happen- 
ing in  the  future  of  an  event  at  the  present 
uncertain;  and  the  stake  is  tbe  money  or 
thing  thus  put  on  the  chance.  There  is  in 
that  this  element  that  does  not  enter  into  a 
modem  purse,  prize,  or  premium,  viz.:  that 
each  party  to  the  former  gets  a  chance  of 
gain  from  the  others  and  takes  a  risk  of  loss 
of  his  own  to  them.  The  purse,  prize^  or 
premium  Is  ordinarily  some  valuable  thing 
offered  by  a  person  for  the  doing  of  some- 
thing  by  others.  Into  the  strife  for  which 
he  does  not  enter.  He  has  not  a  chance  of 
gaining  the  thing  offered,  and,  if  he  abide 
by  his  offer,  that  he  must  lose  it,  and  give 
it  over  to  some  of  those  contending  for  It,  Is 
reasonably  certain."  Competing  for  pre- 
miums offered  by  an  association  for  horse 
races  is  not  competing  for  bets  or  wagers, 
and  therefore  an  agreement  between  two 
owners  of  horses  to  pool  all  premiums  an<d 
stake  moneys  awarded  on  their  horses,  and 
to  divide  the  same  equally,  is  valid.  Han- 
klns  V.  Ottlnger,  47  Paa  254»  255,  115  Gal. 
454,  40  L.  R.  A.  76. 
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PRIZE  On  Admiralty). 

The  words  ^rize  and  capture,**  as  used 
in  Act  Aug.  6,  1861,  declaring  that  property 
used  for  Insurrectionary  purposes  sball  be 
the  lawful  subject  of  prize  and  capture,  are 
not  to  be  taken  In  their  ordinary  sense  as 
referring  exclusively  to  captures  on  waters 
and  maritime  prizes,  but  refer  as  well  to  prop- 
erty taken  on  land.  Union  Ins.  Co.  y.  United 
States,  73  U.  S.  (6  WaU.)  T59,  763,  18  L.  Ed. 
879;  United  States  ▼.  Athens  Armory  (U.  8.) 
24  Fed.  Oas.  878,  880. 

In  its  technical  sense  "prized*  means 
marltlne  captures  only;  ships  and  cargoes 
taken  by  ship.  United  States  y.  Athens  Ar- 
mory (U.  S.)  24  Fed.  Oas.  878,  880. 

The  word  "prlze^  is  often  used,  not  only 
in  common  parlance,  but  In  the  decrees  of 
appellate  courts,  to  signify  any  goods  the 
subject  of  marine  capture.  Gronlng  y.  Union 
Ins.  Co.  (S.  C.)  1  Nott  &  McC.  687,  539. 

The  word  '*prize"  is  generally  used  as 
a  technical  term  to  express  a  legal  capture. 
MlUer  T.  The  Resolution,  2  U.  8.  (?  DalL) 
1,  8,  1  L.  Bd.  263. 

The  (Question  of  prize  or  no  prize  is  es- 
sentially a  question  of  title.  Enemy  prop- 
erty, or  property  found  so  engaged  in  an 
unfinished  yoyage  of  illicit  trade  with  the 
enemy  as  to  be  quasi  hostile,  is  liable  to  con- 
demnation; property  not  in  that  predicament 
Is  not  Cotton  picked  up  at  sea  by  a  cruiser 
of  the  United  States,  under  circumstances 
showing  that  it  had  recently  been  abandoned 
there  by  an  enemy  or  by  a  neutral  engaged 
In  breaking  the  blockade  of  an  enemy's  port. 
Is  rightly  proceeded  against  as  a  prlze^  rather 
than  a  derelict.  In  re  Seventy-Eight  Bales 
of  Cotton  (U.  S.)  21  Fed.  Cas.  1100,  1101. 

The  term  "good  and  lawful  prize**  does 
not  necessarily  imply  that  the  goods  were 
enemy's  property;  but,  in  an  action  on  a  pol- 
icy of  insurance  containing  a  covenant  of 
neutrality,  a  condemnation  by  a  foreign  court 
of  admiralty  is  conclusive  evidence  of  a 
breach  of  the  covenant  Oronlng  v.  Union 
Ins.  Co.  (S.  C.)  1  Nott  ft  McC.  537,  640. 

The  term  "prize,"  in  maritime  law,  in- 
cludes a  vessel  captured  while  engaged  in 
piratical  aggression,  although  the  only  ground 
on  which  a  libel  for  prize  can  be  sustained 
is  that  of  a  state  of  war,  as  a  state  of 
universal  war  Is  presumed  to  have  been  de- 
dared  by  a  pirate  against  commerce  and  hu- 
man kind  at  large,  which  requires  no  re- 
ciprocal declaration  from  any  nation.  The 
Qlty  of  Mexico  (U.  8.)  28  Fed.  148,  160. 

As  soon  as  a  war  is  declared,  all  the 
property  of  the  enemy  or  his  subjects,  wher- 
ever found,  whether  on  land  or  water,  is 
lawful  prize.  Johnson  v.  Twenty-One  Bales 
of  Merchandise  (U.  8.)  13  Fed.  Oas.  855,  861. 


"Capture^*  and  "prize"  are  not  convert- 
ible terms;  and  for  the  subject  of  capture 
to  be  made  prize  for  the  benefit  of  the  cap- 
tors, the  taking  must  meet  the  conditions 
Imposed  by  the  United  States  statute,  en- 
titled "prize."  United  States  v.  Dewey,  23 
Sup.  Ct  415,  417,  188  U.  &  254,  47  L.  Ed. 
463. 

Salvac** 

Salvage  should  be  regarded  In  the  light 
of  compensation,  and  not  in  the  light  of 
prize.  The  latter  is  more  like  a  gift  of  for^ 
tune,  conferred  without  regard  to  the  loss 
or  sufferings  of  the  owner,  who  is  a  public 
enemy;  while  salvage  is  the  reward  granted 
for  saving  the  property  of  the  unfortunate. 
The  courts  should  be  liberal,  but  not  ex- 
travagant; otherwise,  that  which  is  intended 
as  an  encouragement  to  rescue  property  from 
destruction  may  become  a  temptation  to 
subject  it  to  periL  The  Elena  G.  (U.  8.)  ei 
Fed.  619,  620. 

PRIZE  OOUBT. 

The  prize  court  is  the  division  of  the  ad- 
miralty court  which  has  Jurisdiction  over 
prizes  taken  from  a  foreign  power  in  time 
of  war.  Perdval  v.  Hlckey  (N.  Y.)  18  Johns. 
267,  292,  9  Am.  Dea  210. 

A  prize  court  is  in  fact  a  court  of  all 
the  nations  in  the  world,  because  all  per- 
sons in  every  part  of  the  world  are  concluded 
by  its  sentence  in  cases  clearly  coming  with- 
in its  Jurisdiction.  Penhallow  v.  Doane,  8 
U.  S.  (8  Dall.)  64,  91,  1  L.  Ed.  607. 

A  prize  court  is  a  court  having  Jurisdic- 
tion to  adjudicate  upon  captures  made  at 
sea  in  time  of  war,  and  to  condemn  the 
property  captured,  if  such  a  decree  be  prop- 
er. "Prize  courts  are  not  instituted  to  de- 
termine civil  and  private  rightis,  but  for  the 
purpose  of  trying  Judicially  the  lawfulness 
of  captures  at  sea  according  to  the  principles 
of  public  international  law,  with  the  double 
object  of  preventing  and  redressing  wrongful 
captures,  and  of  Justifying  the  rightful  acts 
of  the  captors  in  the  eyes  of  other  nations. 
The  ordinary  course  of  proceeding  in  prize 
causes  is  wholly  different  from  those  which 
prevail  in  municipal  courts  of  common  law 
or  equity  in  the  determination  of  questions 
of  property  between  man  and  man.  In  Llndo 
y.  Rodney,  2  Doug.  613,  Lord  Mansfield  said 
the  act  of  a  prize  court  is  to.  suspend  the 
property  to  condemnation,  to  punish  every 
sort  of  misbehavior  in  the  captors,  to  restore 
instantly  if  there  do  not  appear  a  sufilclent 
ground,  and  to  condemn  finally  if  the  goods 
really  are  a  prize.  From  the  necessity  of 
the  case,  and  in  ord^  to  interrupt  as  little 
as  may  be  the  exercise  of  the  belligerent 
duties  of  the  captors,  and  the  voyage  and 
trade  of  the  captured  vessel,  if  neutij^l,  the 
proceedings  aie  summary.    The  libel  is  filed 
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as  soon  as  possible  after  the  prize  has  been 
brought  into  the  court  of  the  government  of 
the  captors,  and  does  not  contain  any  allega- 
tion as  to  title,  nor  even  set  forth  the  grounds 
of  condemnation,  but  simply  prays  that  the 
vessel  may  be  forfeited  to  the  captors  as 
lawful  prize  of  war.  The  law  of  nations 
presumes  and  requires  that  in  time  of  war 
every  neutral  vessel  shall  have  on  board  pa- 
pers showing  her  character,  and  officers  and 
crew  able  to  testify  to  facts  establishing  her 
neutrality.  The  captors  are,  therefore,  re- 
quired immediately  to  produce  to  the  prize 
court  the  ship's  papers,  and  her  master,  or 
some  principal  officer,  or  crew,  to  be  ex- 
amined on  oath  and  without  communication 
with  or  instruction  by  counsel.  The  Aline 
and  Fanny,  Spinks,  Prize  Gas.  322;  United 
States  V.  The  Sir  William  Peel,  72  U.  S.  (5 
Wall.)  517,  18  li.  Ed.  696.  The  proceedings 
of  a  prize  court  being  in  rem,  its  decree,  as 
is  now  universally  admitted,  is  conclusive  to 
the  world  as  to  all  matters  decided  and  with- 
in its  Jurisdiction.  Williams  v.  Armroyd,  11 
U.  S.  (7  Cranch)  423,  3  L.  Ed.  392.  For  the 
vessel  Is  condemned  as  prize  and  sold  by 
order  of  the  court,  the  decree  of  condemna- 
tion and  sale  is  conclusive  evidence  of  the 
lawfulness  of  the  capture  and  of  the  title  of 
the  purchaser,  but  if,  as  is  usual.  It  does 
not  state  the  ground  of  condemnation,  it  is 
not  even  conclusive  that  the  vessel  is  enemy* s 
property;  for  it  may  have  been  neutral  prop- 
erty, condemned  for  resisting  a  search  or 
attempting  to  enter  a  blockaded  port,  and 
of  consequence  this  sentence,  being  only  con- 
clusive of  its  own  correctness,  leaves  the 
fact  of  real  title  open  to  investigation.  Ma- 
ley  v.  Shattuck,  7  U.  S.  (3  Cranch)  458,  488, 
2  L.  Ed.  498;  Gushing  ▼.  Laird,  2  Sup.  Ot 
196,  201,  107  U.  S.  69,  27  U  Ed.  391. 

PBIZE  FIGHT. 

The  term  "prize  fight'*  f»  defined  In  the 
Gentury  Dictionary  as  a  pugilistic  encounter 
or  boxing  match  for  prize  or  wager.  The 
term  **prize  fight,*'  as  used  in  the  statute,  pro- 
viding that  whoever  engages  as  principal  in 
any  prize  fight  shall  be  imprisoned,  etc.,  18 
used  in  its  ordinary  signification  of  a  fight 
for  a  prize  or  reward,  and  includes  all  fights 
of  that  character,  however  conducted,  and 
whetlier  witnessed  by  many  or  by  few  peo- 
ple, SevUle  V.  State,  49  Ohio  St  117,  131, 
30  N.  K.  621,  15  L.  R.  A.  516. 

A  prize  fight  is  defined  by  Webster  as  a 
contest  in  which  the  combatants  fight  for  a 
reward  or  wager.  An  instruction,  in  a  prose- 
cution of  persons  charged  with  prize  fight- 
ing under  a  statute,  that  the  words  ''prize 
fight,'*  as  used  in  the  statute,  mean  a  fight 
or  physical  contest  between  two  parties  for 
a  prize  or  reward,  is  erroneous,  if  by  it  the 
court  gave  the  jury  to  understand  that  it 
need  not  be  a  fight,  but  that  a  physical  con- 


test for  a  prize  or  reward  was  punishable  un- 
der the  statute.  There  are  many  physical 
contests  which  are  not  only  not  punishable, 
but  altogether  permissible.  It  is  a  fight  only 
that  the  statute  reaches.  Wrestling,  fencing, 
boxing,  and  numberless  other  matches,  In 
which  the  physical  powers  are  employed  by 
men  in  friendly  contests  with  each  other, 
are  not  punishable.  It  must  be  fighting; 
and  the  word  "fight"  implies,  perhaps,  the 
use  of  violence  for  the  purpose  of  inflicting 
injury.  State  v.  Purtell,  56  Kan.  478»  480, 
481,  43  Pac.  782. 

A  fight  in  the  nature  of  a  prize  fight  Is 
one  In  which  there  is  an  expectation  of  re- 
ward to  be  gained  by  the  contest  or  com- 
petition, either  to  be  won  from  the  contest- 
ant or  to  be  otherwise  awarded,  and  there 
must  be  an  Intention  to  inflict  some  degree 
of  bodily  harm  on  the  contestant  People  t. 
Taylor,  56  N.  W.  27,  28,  96  Mich.  576,  21  U 
R.  A.  287. 

Prize  fighting  simply  means  fighting  for 
a  prize  or  reward,  and  any  contest  in  which 
the  fighters  are  offered  or  promised  a  prize 
or  reward  to  be  paid  to  the  victor  or  either 
of  them  Is  a  prize  fight  within  the  meaning 
of  the  law  making  such  contests  unlawful. 
The  particular  features  of  the  contest  can- 
not remove  it  from  the  prohibition  of  the 
statute;  any  fight  for  a  reward  being  a  prize 
fight,  without  regard  to  whether  the  combat- 
ants do  or  do  not  wear  gloves,  how  they  are 
clothed,  or  what  rules  govern  the  contest 
State  v.  Olympic  Glub,  15  South.  190,  193,  46 
La.  Ann.  935,  24  L.  R.  A.  452. 

To  constitute  prize  fighting,  under  How. 
St  f  9306,  providing  that  any  person  who 
shall  be  a  party  to  or  engaged  In  a  prize 
fight  shall  be  punished,  etc.,  there  must  have 
been  an  expectation  of  reward  to  be  gained 
by  the  contest  or  competition,  either  to  be 
won  from  the  contestant  or  to  be  otherwise 
awarded,  and  there  must  have  been  an  in- 
tent to  Inflict  some  degree  of  bodily  harm 
upon  the  contestant  People  t.  Taylor,  96 
Mich.  576,  579,  56  N.  W.  27,  28,  21  L.  R.  A. 
287. 

A  physical  contest  without  weapons  be- 
tween two  individuals  for  the  purpose  of 
entertainment,  where  those  present  each  con- 
tributed one  dollar  to  compensate  the  con- 
testants, and  where  one  of  the  men  was 
knocked  down  once  or  twice,  was  a  "ring  or 
prize  fight"  though  the  fighting  space  was 
not  marked  off  by  ropes  into  a  ring  of  16  or 
24  feet  People  v.  Flnucan,  80  N.  Y.  Supp. 
929,  930,  80  App.  Dlv.  627. 

Boztns  or  sparrins  nuiteh* 

A  prize  fight  is  a  contest  in  which  the 
combatants  fight  for  a  reward  or  wager,  and 
an  instruction  that  a  prize  fight  means  a 
fight  or  physical  contest  between  two  par- 
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ties  for  a  prize  or  reward  is  erroneous,  since 
tbe  word  "fight"  implies  a  purpose  to  use 
violence  for  the  purpose  of  inflicting  injury, 
and  it  is  a  question  for  the  jury  as  to  wheth- 
er a  sparring  or  boxing  match  with  gloves 
is  a  prize  fight.  State  v.  Purtell,  43  Pac  782, 
783,  56  Kan.  479  (citing  State  v.  Bumham,  56 
Vt  445,  48  Am.  Rep.  801;  People  v.  Taylor, 
56  N.  W.  27,  96  Mich.  576,  21  L.  R.  A.  287). 

Glove  eontast  distiasnislLed. 

See  "Glove  Contest" 

As  puUie  flglLtiiie. 

"Prize  fighting,"  as  used  In  Act  Miss. 
March  7,  1882,  making  it  unlawful  for  any 
persons  to  engage  in  prize  fighting,  means 
fighting  in  public  places,  or  places  to  which 
the  public,  or  some  part  of  it,  is  admitted 
as  spectators.  The  act  intended  to  be  pro- 
hibited is  that  which  is  public  in  character, 
and  tends  to  disturb  the  peace  and  the  quiet 
of  the  community  in  which  it  occurs,  and 
to  debase,  not  only  the  participants,  but  oth« 
ers,  who  are  admitted  as  spectators.  A  prh 
vate  contest  between  individuals,  whethet 
amateurs  or  professional  fighters  or  boxers, 
though  it  be  for  a  prize  or  wagtr,  would  not 
be  a  prize  fight  within  the  meaning  of  the 
statute.  Sullivan  v.  State,  7  South.  275,  276, 
67  Miss.  346. 

A  prize  fight  is  an  exhibition  contest  of 
pugilists  for  a  stake  or  reward.  It  is  a 
pugilistic  encounter  or  a  boxing  match  for  a 
prize  or  wager.  Prize  fighting  is  a  phrase 
In  common  use,  and  when  it  is  said  that  one 
in  pursuance  of  a  previous  arrangement  and 
appointment  with  another  did  unlawfully 
engage  as  principal  in  a  fight  with  that  other 
with  their  fists  for  a  wager,  there  is  by  one 
of  ordinary  understanding  no  mistaking  the 
nature  of  the  act  Such  an  act  is  at  once 
understood  to  mean  a  pugilistic  encounter 
for  a  prize  or  a  reward.  Hence  the  informa- 
tion alleging  such  facts  sufilciently  alleges 
that  the  parties  engaged  in  a  prize  fight 
State  V.  Patton,  64  N.  B.  860,  851,  159  Ind. 
248. 

PBIZE  GOODS. 

Prize  goods  are  defined  to  be  goods  taken 
on  the  high  seas,  jure  belli;  taken  out  of  the 
hands  of  the  enemy.  The  Adeline,  18  U.  8. 
(9  Cranch)  244,  274,  8  L.  Ed.  719. 

PBIZE  ULW. 

The  law  of  prize  is  a  law  of  war,  which 
is  to  be  exercised  at  the  order  of  the  execu- 
tive, and  not  upon  the  principles  of  policy  or 
equity;  and  while  prize  courts,  where  ques- 
tions of  doubt  arise,  yield  as  far  as  possible 
to  the  claims  of  humanity  and  respect  for 
personal  rights,  yet  they  cannot  be  controlled 
by  such  considerations.    By  the  prize  law,  as 


accepted  at  the  present  time,  war  vessels  of 
a  belligerent  had  the  right,  in  the  absence  ot 
any  declaration  of  exemption  by  the  political 
power,  to  capture  wherever  and  whenever 
found  afloat  anything  which  belongs  to  or 
is  the  property  of  the  enemy.  Whenever  it 
is  claimed  that  an  exemption  is  made  by 
proclamation  or  ordinance,  the  burden  of 
proof  is  on  the  claimant  to  show  that  the 
particular  case  comes  within  the  exemption. 
The  Buena  Ventura  (U.  S.)  87  Fed.  927,  929. 

PBIZE  LOOS. 

"Prize  logs,"  as  used  in  Sp.  Acts  1835,  c. 
590,  incorporating  a  log-driving  company,  and 
providing  that  all  logs  denominated  "prize 
logs"  shall  be  the  property  of  the  company, 
means  those  logs  to  which,  from  the  loss  of 
all  distinguishing  marks  or  evidence  of  prop- 
erty, no  title  can  be  established  by  any  claim- 
ant. Kennebec  Log  Driving  Go.  ▼.  Burrill, 
18  Me.  (6  Shep.)  814,  81& 

PBIZE  MONET. 

Prize  money  is,  strictiy  speaking,  a 
matter  of  bounty,  and  not  of  right,  and  no 
one  has  an  absolute  right  to  it  before  ad- 
judication; yet  unless  the  government,  act- 
ing through  the  proper  department  has  clear- 
ly manifested  an  intention  to  revoke  the 
grant  or  aller  the  mode  of  distribution,  it  is 
to  be  awarded  and  distributed  according  to 
the  laws  in  force  and  the  facts  existing  at 
the  time  of  the  capture.  United  States  v. 
Steever.  5  Sup.  Ot  766,  769,  118  TJ.  S.  747, 
28  L.  Ed.  1133. 

PBIZE  TI0KET8. 

An  agreement  to  pay  a  note  in  prize 
tickets  means  to  pay  in  available  tickets;  not 
such  as  have  lost  their  validity,  but  tickets 
on  which  the  holder  would  be  entitied  to  de- 
mand and  receive  the  prizes  drawn  to  their 
respective  numbers.  Oity  Bank  of  Baltimore 
V.  Smith  (Md.)  3  Oill  ft  J.  265,  275. 

PRO. 

The  use  of  the  word  "pro,**  in  the  sig- 
nature of  a  note  signed  by  A.,  pro  B.,  Indi- 
cates that  A.  is  signing  the  note  on  behalf 
of  B.  It  shows  that  A.  is  to  be  considered 
the  promisor.  Long  v.  Oolbum,  11  Mass. 
97,  98,  6  Am.  Dec.  160. 

PBO  IHTEBES8E  8VO. 

See  '^Examination  pro  Interesse  Sno." 

PBO  BATA— PBOBATE. 

The  verb  *'prorate"  is  derived  from  the 
words  "pro  rata,"  and  has  become  a  part  of 
the  common   English  tongue,  with  all  the 
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characteriBtiCB  of  such  a  part  of  speech,  and 
is  thus  defined:  "To  divide  or  distribute  pro- 
portionally; to  assess  pro  rata."  Rosenberg 
y.  Frank,  58  Oal.  387,  405. 

The  term   "proportion*'   is  synonymous  ■ 
with  ••pro  rata."    Hager  v.  McDonald  (U.  S.) 
65  Fed.  200,  202  (citing  Black,  Law  Diet  p. 
944,  tit  'Tro  Rata"). 

••Pro  rata  cost  of  tuition,"  as  used  in 
Acts  1886,  c.  24,  S  45,  providing  that  pupils 
residing  outside  of  certain  school  districts 
may  attend  the  schools  therein  on  the  pay- 
ment of  the  actual  pro  rata  cost  of  tuition 
for  all  such  children,  means  such  proportion- 
ate part  of  the  entire  tuitions  in  such  school  j 
as  the  number  of  outside  pupils  bear  to  the  j 
whole  number  attending  these  schools.  State  I 
V.  Hamilton,  10  South.  57,  69  Miss.  116.         j 

I 

In  an  accounting  for  settlement  of  an! 
estate  showing  a*  balance  due  the  executors, 
it  was  agreed  that  such  matter  should  be 
submitted  to  arbitration.  The  articles  of 
submission  provided  that  the  arbitrators 
••shall  find  what  is  due  the  estate  by  each 
heir  by  including  the  pro  rata  for  each, 
which  we  promise  to  pay  to  present  date." 
Held,  that  by  "pro  rata"  was  meant  the  pro- 
portion which  each  devisee  was  to  pay  of 
the  claims  against  the  estate.  Cross  v. 
Cross,  17  N.  J.  Bq.  (2  C.  B.  Green)  288,  291. 

••Pro  rata"  means  according  to  a  measure 
which  fixes  proportions.     It  has  no  meaning 
unless  referable  to  some  rule  or  standard. 
As  used  in  a  will  providing  that,  in  the  event 
of  testator's  wife's  death,  the  income  given 
to  her  should  thereafter  be  payable  to  his 
children,  respectively,  pro  rata,  following  a 
paragraph  in  the  will  fixing  the  proportions  ; 
of  the  income  which  each  of  testator's  chll-  > 
dren  should  take,  the  words  ••pro  rata"  are 
not  to  be  regarded  as  equivalent  In  mean- : 
ing  to  the  words  ''per  capita,"  but  refer  to  \ 
the  measure  or  standard  previously   fixed.  | 
Brombacher  v.  Berklng,  89  Atl.  134,  135,  56 
N.  J.  Eq.  251. 

A  testator  bequeathed  to  three  sisters  of 
the  full  blood  a  certain  sum  each,  and  to  , 
two  sisters  of  the  half  blood  a  certain  sum  ; 
each,  and  to  a  trustee  for  the  daughters  of  I 
another  sister  a  certain  amount,  and  then  | 
bequeathed  the  residue  of  his  estate  to  be  | 
divided  jpro  rata  between  his  sisters  and  the 
children  mentioned  in  the  specific  bequests. 
It  was  held  that  the  sums  mentioned  In  the 
first  bequests  furnished  the  rate  or  propor- 
tion referred  to  by  the  term  "pro  rata,"  and 
that  the  residuum  should  be  distributed*  be- 
tween the  several  legatees  in  the  proportion 
existing   between   the   special    bequests    to 
them.    The  court  in  the  course  of  its  opinion 
said:     •'The    particular   question    presented 
here  is  what  effect  is  to  be  given  to  the  words 
•pro  rata'  in  the  residuary  clause.    •    •    • 
This  expression  is  of  very  common  use.    So 


frequent  is  and  has  been  its  employment  In 
daily  intercourse  among  all  classes  of  men 
that  it  may  almost  be  said  to  have  become 
a  part  of  our  vernacular.  From  it  the  verb 
•prorate'  has  been  derived  and  become  a 
part  of  the  common  Bngllsh  tongue,  with  all 
the  characteristics  of  such  a  part  of  speech. 
This  verb  is  found  used  in  the  appropriate 
modes  and  tenses,  with  participles,  and  Is 
thus  defined:  •To  divide  or  distribute  pro- 
portionately; to  assess  pro  rata.'  The  words 
•pro  rata'  have  a  defined  and  well-understood 
meaning.  They  are  defined  as  follows  by 
the  two  most  famous  lexicographers  of  our 
time:  Webster  defines  them  as  follows: 
•Latin,  pro  rata  (sc  parte),  according  to  a 
certain  part;  in  proportion.'  Worcest^  thus 
defines  them:  *(L.)  According  to  the  rate. 
(Com.)  In  proportion.'  The  word  'rata'  is  the 
participle  of  the  Latin  word  •reor.'  Its  prin- 
cipal parts  are  thus  given  in  Ainsworth's 
Bngllsh-Latln  Dictionary:  'Reor,  reri,  ratua' 
— meaning,  according  to  the  same  authority, 
to  suppose,  Judge,  deem,  or  think;  to  imag- 
ine.' It  is  urged  that  the  words  •pro  rata' 
mean  a  proportion,  a  fixed  rate,  established 
according  to  a  rule,  and  that  that  rule  is 
fixed  by  th^  statute  of  distributions;  that 
this  rule  would  fix  the  proportion  according  to 
which  a  division  should  be  made,  and  thus 
the  distribution  or  division  would  be  per 
stirpes,  according  to  the  statute,  into  six 
parts,  each  of  which  would  be  a  sister's 
share.  This  would  lead  to  a  division  accord- 
ing to  which  each  of  the  sisters  would  get 
a  sixth,  and  the  nieces  the  remaining  sixth, 
or  one-eighteenth  each.  We  see  no  grounds 
whatever  for  such  a  construction.  It  seems 
to  us  conjectural,  fanciful  and  untenable 
•  •  •.  The  contention  is  also  put  forth 
that  *pro  rata*  though  it  means  •proportion- 
ally, according  to  proportion,'  and  is  not  a 
synonym  for  'equally,'  yet  a  pro  rata  division 
constantly  results  in  an  equal  division,  and 
that,  since  a  pro  rata  division  so  results, 
therefore  the  division  to  be  made  of  the  re- 
siduary estate  in  this  case  must  be  into  eight 
equal  parts  or  shares,  of  which  each  of  the 
persons  named  in  the  residuary  clause  is  te 
have  one  part  or  share.  This,  as  we  under- 
stand it,  is  the  contention  of  the  learned 
counsel  for  the  nieces;  but  he  admits  it  to 
be  equal  or  unequal  according  to  the  stand- 
ard fixing  the  proportion  of  the  division.  If 
it  be  admitted  that  the  standard  fixing  the 
proportion  of  the  division  is  the  number  of 
persons  mentioned  in  the  residuary  clause, 
then  the  conclusion  contended  for  follows. 
We  see  no  reason  to  conclude  that  a  divi- 
sion into  eight  shares  was  intended."  Rosen- 
berg V.  Frank,  68  Cal.  387.  404.  406,  407,  408. 

A  provision  in  an  assignment  for  the 
benefit  of  creditors  that  the  surplus,  aft^r 
paying  the  preferred  creditors,  shall  be  paid 
pro  rata  to  all  the  other  creditors,  means  that 
the  whole  amount  of  unpaid  debts  shaU  be 
paid  if  there  are  sufficient  assets  for  that 


PRO  RATA—PBORATB 


6617 


PBOBABLB 


purpose.    Taylor  v.  Stevens  (N.  Y.)  7  How.  | 
Prac  415. 

An  agreement  of  two  persons  with  a 
third  to  prorate  the  loss  or  gain  in  the  yalue 
of  certain  shares  of  stock  at  the  end  of  a 
certain  time  was  construed  to  mean  to  di- 
vide the  loss  or  gain,  not  between  the  two 
parties  on  the  one  side,  but  between  them 
and  the  party  with  whom  they  contracted, 
and  thus  it  was  held  that  the  two  were  Joint- 
ly liable  for  one-half  the  loss.  Penniman  t. 
Stanley,  122  Mass.  310,  817. 

The  phrase  •*pro  rata  per  cent,"  in  a 
provision  in  a  contract  that  one  of  the  par- 
ties is  to  receive  from  the  other  pro  rata 
per  cent  of  moneys  which  the  one  shall  pay 
to  certain  creditors  of  the  other,  was  con- 
strued as  equivalent  to  rate  per  cent  Ray- 
mond y.  Rhodes,  185  Mass.  837,  83& 

A  "pro  rata  interest"  In  a  mortgage  is 
the  right  to  share  pro  rata  in  whatever  securi- 
ty the  mortgage  affords,  and  if  several  notes 
of  a  series  secured  by  mortgage  are  assign- 
ed with  no  agreement  as  to  priority,  a  pro- 
portionate interest  in  the  mortgage  passes 
with  the  notes,  and  one  note  stands  upon  the 
same  footing  as  the  other.  Bartlett  T.  Wade, 
66  Vt  629,  631,  632,  30  Atl.  4. 


PBO  TEMPOBB. 

See  "Judge  pro  Tem." 

If  the  standing  clerk  of  a  military  com- 
pany be  absent  and  another  be  appointed 
pro  tempore,  this  is  a  sufficient  specification 
of  the  term  of  his  office;  it  being  under- 
stood to  continue  during  the  absence  of  the 
standing  clerk.  Gutter  t.  Tole^  8  Me.  (8 
Greenl.)  88. 

PROBABILITY. 

See  "Balance  of  Probabilities.'* 

A  probability  of  the  existence  of  a  thing 
or  condition  is  created  when  there  is  more 
evidence  In  favor  of  its  existence  than 
against  it  State  v.  Jones,  20  N.  W.  470, 
472,  64  Iowa,  849;  Williams  ▼.  State,  12 
South.  806,  08  Ala.  22. 

The  term  "probability** implies  considera- 
tion of  probative  facts.  Gllmore  v.  State, 
18  South.  536,  538,  99  Ala.  154. 

Probability  is  the  state  of  a  thing  being 
probable.  Bain  v.  State,  74  Ala.  88,  89  (quot- 
ing Webst  Diet;  Worcest  Diet).  As  used 
with  respect  to  preponderance  of  evidence. 
It  means  having  more  evidence  for  than 
against;  supported  by  evidence  which  in- 
clines the  mind  to  belief,  but  leaves  some 
room  for  doubt  Howard  v.  State»  18  South. 
818,  816,  108  Ala.  571. 


"Probability,"  as  used  in  a  requested  in- 
struction, in  a  criminal  prosecution  that  the 
Jury  should  acquit  if  there  is  a  probability 
of  defendant's  innocence,  is  at  least  equiva- 
lent to  a  reasonable  doubt  of  his  guilt  Shaw 
▼.  State,  28  South.  890,  392,  125  Ala.  80  (cit- 
ing Henderson  v.  State,  25  South.  236,  120 
Ala.  860;  Karr  t.  State,  106  Ala.  1,  17  South. 
328;  Wlnslow  ▼.  State,  76  Ala.  42). 

Probability  means  likelihood,  appearance 
or  resemblance  of  truth,  and,  in  ordinary 
language,  implies  doubt  bo  that  to  instruct 
a  Jury  that  they  may  act  on  probabilities 
means  that  they  may  act  on  less  than  con- 
vincing evidence,  or  without  the  moral  cer- 
tainty required  by  law,  and  is  erroneous. 
People  ▼.  O'Brien,  62  Pac.  297,  299,  130  Cal. 
1  (citing  People  ▼.  Dllwood,  94  Cal.  89,  29 
Pac  420). 

"All  the  dictionaries  give  different  defi- 
nitions of  'probability.'  One  of  Worcester  is 
'likelihood  in  the  occurrence  of  events,  in 
the  doctrine  of  chances,  or  the  quotient  ob- 
tained by  dividing  the  number  of  favorable 
chances  by  the  whole  number  of  chances.' 
The  one  of  Webster  is  'a  likelihood;  appear- 
ance of  truth;  that  state  of  the  case  or  ques- 
tion ot  fact  which  results  from  superior  evi- 
dence or  preponderance  of  arguments  on  one 
side,  inclining  the  mind  to  receive  it  as  the 
truth,  but  leaving  some  room  for  doubt' 
It  therefore  falls  short  of  moral  certainty, 
but  produces  what  is  called  opinion.  Demon- 
stration produces  certain  knowledge,  proof 
produces  belief,  and  probability  opinion.** 
Brown  ▼.  Atlanta  &  C.  Air  Line  B.  Co.,  19 
S.  G.  89,  59. 

Proof  dlstinsnlslied. 

There  is  a  difference  between  "probabili- 
ty" and  "proof."  The  object  of  both  words 
is  to  express  a  particular  effect  of  evidence, 
but  proof  is  the  stronger  expression.  An  in- 
struction that  the  Jury  must  determine  their 
verdict  not  from  conjecture,  but  from  prob- 
ability, is  not  erroneous.  Brown  v.  Atlanta 
&  0.  Air  line  B.  Qo.,  19  S.  0.  89,  59. 

PROBABLE. 

As  used  in  a  question  to  a  physician,  In 
an  action  for  personal  injuries,  as  to  what 
in  his  opinion  would  be  the  probable  effects 
of  the  wounds  on  the  future  health  of  the 
injured  party,  "probable**  means  the  same  as 
"likely.**  O'Brien  v.  New  York,  N.  H.  &  H. 
B.  Ck>.,  18  N.  Y.  Supp.  805,  59  Hun,  623. 

"Probable**  means  having  more  evidence 
for  than  against;  supported  by  evidence 
which  inclines  the  mind  to  believe,  but  leaves 
some  room  for  doubt  Bain  v.  State,  74  Ala. 
88,  89  (citing  Webst  Diet). 

"Probable**  is  defined  as  having  more  ev- 
idence for  than  the  contrary,  or  as  having 
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more  evidence  for  than  against,  and  hence, 
as  used  in  an  instruction  that  the  jury  were 
to  determine  from  the  evidence  whether  such 
disability  would  probably  continue,  the  use 
of  the  word  "probable"  is  not  erroneous,  as 
implying  a  bare  preponderance  of  the  evi- 
dence. Bailey  t.  City  of  Centerville,  78  N. 
W.  831,  833,  108  Iowa,  20. 

In  a  prosecution  for  murder,  the  court 
instructed  that,  if  the  evidence  went  no  fur- 
ther than  to  show  that  the  fact  that  defend- 
ant was  Insane  was  possible  or  merely  prob- 
able, it  was  not  sufficient,  but  should  go  fur- 
ther, and  overcome  the  presumption  of  san- 
ity, was  held  erroneous;  the  court  saying 
it  was  made  probable  to  the  Jury  that  the 
defendant  was  so  far  insane  as  not  to  be 
accountable  for  his  acts  and  should  have 
been  acquitted.  Worcester  defines  "proba- 
ble" as  having  more  evidence  than  the  con- 
trary. Webster  defines  It  as  having  more 
evidence  for  than  against  It  was  sufficient 
if  the  evidence  of  insanity  preponderated. 
State  V.  Jones,  64  Iowa,  349,  350,  14  N.  W. 
Oil,  014. 

By  saying,  in  an  instruction  on  a  trial 
for  murder,  that  if  the  evidence  goes  any 
further  than  to  show  that  insanity  wsrs  pos- 
sible, or  even  probable,  it  is  not  sufficient, 
the  word  "probable**  is  used  as  understood 
in  common  parlance,  and  means,  from  the 
definition  of  lexicographers,  that  there  is 
more  evidence  of  insanity  than  against  it 
or  better  reason  to  believe  the  defendant  in- 
sane than  to  believe  him  sane.  State  ▼. 
Thlele,  94  N.  W.  256,  257,  119  Iowa,  650  (cit- 
ing State  V.  Trout  74  Iowa,  645,  38  N.  W. 
405,  7  Am.  St  Rep.  499;  Kelch  v.  State,  65 
Ohio  St  146,  45  N.  E.  6,  30  L.  B.  A.  737). 

As  likely. 

The  use  of  the  word  "probable,"  Instead 
of  the  word  "likely,"  in  a  hypothetical  ques- 
tion is  immaterial;  the  two  words  meaning 
precisely  the  same.  O'Brien  v.  New  York, 
N.  H.  &  H.  tt  Co.,  13  N.  Y.  Supp.  305,  50 
Hun,  623. 

Possible  distinsnislied. 

Things  or  results  which  are  only  possible 
cannot  be  spoken  of  as  either  "probable  or 
natural,"  for  the  latter  are  those  things  or 
events  which  are  likely  to  happen,  and  which 
for  that  reason  should  be  foreseen.  Things 
which  are  possible  may  never  happen,  but 
those  which  are  natural  or  probable  are  those 
which  do  happen,  and  happen  with  such  fre- 
quency or  regularity  as  to  become  a  matter 
of  definite  inference.  Scott  v.  Allegheny 
Valley  Ry.  Co.,  33  Atl.  712,  713,  172  Pa.  646 
(citing  South  Side  Pass.  Ry.  Co.  v.  Trich, 
11  Atl.  627,  117  Pa.  300,  2  Am.  St  Bep.  672). 

PROBABLE  OAUSE. 

The  "probable  cause"  which  will  Justify 
a  refusal  to  perform  a  marriage  contract  be- 


cause of  the  woman*s  unchastity  is  support- 
ed by  evidence  which  inclines  the  mind  to 
believe.  It  is  not  a  mere  suspicion.  It  is 
something  that  is  proved,  not  fully,  but  has 
more  evidence  for  than  against  it.  Kelley 
T.  Highfield,  14  Pac.  744,  756,  15  Or.  277. 

"Probable  cause,"  as  applied  to  a  case 
of  seizure  by  customs  officials  of  goods  for 
nonpayment  of  duties,  does  not  mean  prima 
facie  evidence,  or  evidence  which  in  the  ab- 
sence of  exculpatory  proof  would  Justify  con- 
demnation. It  means  less  than  evidence 
which  would  Justify  condemnation.  It  im- 
ports a  seizure  made  under  circumstances 
which  warrant  suspicion.  This  is  Its  legal 
sense.  United  States  v.  One  Sorrel  Horse 
(U.  S.)  22  Vt  656,  657,  27  Fed.  Cas.  315,  316 
(citing  Locke  v.  United  States,  11  U.  S.  [7 
Cranch]  330,  3  L.  Ed.  364). 

Probable  cause,  on  an  issue  whether  an 
attachment  was  sued  out  without  probable 
cause,  has  been  defined  to  be  "belief  founded 
on  reasonable  grounds";  in  other  words,  the 
issue  would  be  whether  the  acts  and  con- 
duct of  the  defendant  in  the  attachment 
were  such  as  would  warrant  the  belief  that 
the  attachment  would  lie.  Freymark  v.  Mc- 
Kinney  Bread  Co.,  55  Mo.  App.  435,  437. 

"Probable  cause,"  which  will  sustain  a 
privileged  communication,  is  a  reasonable 
ground  of  suspicion,  supported  by  circum- 
stances sufficient  to  warrant  a  cautious  man 
In  believing  that  the  party  is  guilty  of  the 
offense.  Coates  t.  Wallace^  4  Pa.  Super.  Ct 
253,  257. 

For  appeaL 

Pen.  Code,  |  1243,  In  providing  that  an 
appeal  to  the  Supreme  Court  from  a  Judg- 
ment of  conviction  stays  the  execution  of 
the  Judgment  in  all  capital  cases,  and  in  all 
other  cases  the  execution  is  stayed  upon  filing 
with  the  clerk  of  the  court  in  which  the  con- 
viction was  had  a  certificate  of  the  Judge 
of  such  court  or  of  a  Justice  of  the  Supreme 
Court  that  in  his  opinion  there  is  **probabIe 
cause  for  the  appeal,"  but  not  otherwise, 
means  only  that  there  is  presented  a  case 
that  is  debatable,  a  case  that  is  not  clearly 
and  palpably  frivolous  and  vexatious,  a  case 
upon  which  there  may  be  an  honest  differ- 
ence of  opinion,  and  is  not  equivalent  to 
"probable  ground  for  reversal  of  the  Judg- 
ment" In  re  Adams,  22  Pac.  647,  548y  81 
Cal.  163. 

For  arrest. 

The  meaning  of  the  expression  "^roba- 
ble  cause,"  as  used  in  the  federal  Constitu- 
tion, declaring  that  no  warrants  shall  issue 
but  upon  probable  cause,  is  that  there  is  a 
probability  that  a  crime  has  been  committed 
by  the  person  named  in  the  warrant  Of 
this  probability  the  court  or  magistrate  is- 
suing th^  warrant  must  be  satisfied  by  facts 
supported  by  oath  or  affirmation.    The  facts 
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which  are  stated  upon  oath  must  induce  a 
reasonable  probability  that  all  the  acts  have 
been  done  which  constitute  the  offense  cliar- 
ged.  United  States  t.  Holing  (U.  S.)  24  Fed. 
Gas.  1189,  1192. 

Under  Ck>nst  art  8,  |  7,  prohibiting  the 
issuance  of  a  warrant  to  seiase  any  person 
without  "probable  cause,"  reduced  to  writing 
and  supported  by  oath,  the  phrase  "probable 
cause"  is  properly  construed  to  embrace  acts 
embodied  in  a  complaint  or  Information  char- 
ging an  offense  on  information  and  belief. 
State  T.  Shafer,  66  Pac.  468,  464,  26  Mont 
11. 

The  phrase  "probable  cause"  does  not 
mean  a  positive  cause.  An  indictment  im- 
ports only  probable  cause,  and  probable  cause 
is  sufficient  ground  of  an  indictment  by  a 
grand  Jury.  A  party  may  be  arrested  and 
tried  on  a  complaint  made  before  a  Justice 
of  the  peace  under  oath,  charging  him  on  the 
Information  and  belief  of  the  complainant 
with  unlawfully  spearing  fish  in  violation  of 
Laws  1883,  c.  89,  S  1.  State  v.  Davie,  22  N. 
W.  411,  412,  62  Wis.  305. 

"Probable  cause,"  as  used  in  Const  U. 

5.  Amend,  art  4,  providing  that  no  warrant 
shall  issue  but  upon  probable  cause,  support- 
ed by  oath,  etc.,  does  not  mean  actual  and 
positive  cause.  State  t.  Davie,  22  N.  W. 
411,  412,  62  Wis.  305. 

The  probable  cause,  supported  by  oath 
or  affirmation,  to  authorize  the  issuance  of 
a  warrant  for  arrest,  under  Const  U.  S. 
Amend.  4,  is  the  oaths  or  affidavits  of  those 
persons  who  of  their  own  knowledge  depose 
to  the  facts  which  constitute  the  offense.  An 
oath  to  an  information  in  the  form  tliat  ac- 
cuser, "being  duly  sworn,  says  all  the  state- 
ments and  averments  in  the  foregoing  in- 
formation are  true  as  he  verily  believes,"  is 
Insufficient  As  said  in  Vannatta  v.  State, 
31  Ind.  210:  "A  verdict  that  the  defendant 
is  guilty  as  charged  would  amount  to  noth- 
ing. It  would  only  show  that  the  district 
attorney  believed  that  the  offense  had  been 
committed."  United  States  v.  Tureaud  (U. 
S.)  20  Fed.  621,  623,  624. 

"Probable  cause,"  as  used  in  Const,  art 

6,  i  26,  providing  that  the  warrant  for  arrest 
for  trespass  can  only  issue  on  a  showing  un- 
der oath  of  the  "probable  cause,"  does  not 
mean  "good  reason  to  believe,"  but  the  facts 
must  be  sworn  to.  Meddaugh  v.  Williams, 
12  N.  W.  34,  35,  48  Mich.  172. 

An  affidavit  for  a  complaint  of  a  viola- 
tion of  Rev.  St  S  5426  [U.  S.  Comp.  St.  1901, 
p.  3669],  which  alleged  that  defendant  did, 
for  the  purpose  of  registering  liimself  as  a 
voter,  unlawfully  use  a  certain  certificate  of 
citizenship,  knowing  that  such  certificate 
had  been  unlawfully  issued  or  made,  without 
stating  how  such  use  was  unlawful,  or  how 
the  certificate  had  been  unlawfully  issued  or 


made,  did  not  show  probable  cause  for  the  Is- 
suance of  a  warrant  within  the  fourth 
amendment  of  the  federal  Constitution.  In 
re  Coleman  (U.  S.)  6  Fed.  Cas.  48,  54. 

In  oivil  prooeedlnstk 

As  respects  a  criminal  prosecution, 
probable  cause  is  a  reasonable  ground  of  sus- 
picion, supported  by  circumstances  sufficient- 
ly strong  in  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  person  accused  is 
guilty  of  the  offense  with  which  he  is  char- 
ged. Mutatis  mutandis,  this  definition  is  ap- 
plicable to  civil  prosecutions,  and  as  to  them 
"probable  cause"  may  be  defined  as  such 
reasons,  supported  by  facts  and  circumstan- 
ces, as  will  warrant  a  cautious  man  in  the 
belief  that  his  action  and  the  means  taken  in 
the  prosecution  of  it  are  legally  Just  and 
proper.  Burton  v.  St  Paul,  M.  A  M.  Ry.  Co., 
22  N.  W.  300,  301,  38  Minn.  189. 

Probable  cause  for  the  prosecution  •f  a 
civil  suit  consists  of  such  facts  as  lead  to 
the  inference  that  the  party  was  actuated  by 
an  honest  and  reasonable  conviction  of  the 
Justice  of  the  suit  Stansell  v.  Cleveland,  64 
Tex.  660,  663. 

"Probable  cause,"  as  used  in  an  action  for 
the  wrongful  and  malicious  suing  out  of  a 
Judgment,  is  such  a  state  of  facts  and  cir- 
cumstances as  would  lead  a  man  of  ordinary 
caution  and  prudence,  acting  consciously,  im- 
partially, reasonably,  and  without  prejudice, 
to  believe  that  some  one  of  the  grounds  for 
suing  out  the  writ  of  attachment  existed; 
and  in  deciding  upon  the  existence  of  proba- 
ble cause  the  person's  belief  in  the  existence 
of  the  ground  for  the  attachment  cannot  be 
considered,  nor  the  existence  of  such  facts 
as  might  have  influenced  his  Judgment  but 
the  test  is  the  effect  they  might  have  upon 
the  Judgment  of  an  ordinarily  prudent  and 
reasonable  man.  Alsop  v.  Lidden,  30  South. 
401,  403,  130  Ala.  548. 

In  an  action  by  a  firm  for  damages  for 
falsely  and  maliciously  attaching  their  prop- 
erty, an  instruction  that  probable  cause  for 
the  attachment  would  be  such  cause  as  busi- 
ness men  generally  of  care  and  prudence 
would  act  on  under  like  drcimi stances;  that 
neglect  to  pay  the  debt  or  mere  careless- 
ness in  the  conduct  of  their  business,  would 
not  Justify  the  belief  that  they  were  about 
to  dispose  of  their  property  with  intent  to 
defraud  their  creditors;  that  probable  cause 
to  believe  this  must  be  based  upon  competent 
evidence;  that,  unless  they  found  that  the 
defendants  had  probable  cause  to  believe  the 
matters  charged  in  the  affidavit  there  was  no 
probable  cause  for  issuing  the  writ;  that  if 
they  did  not  find  a  probable  cause,  they  must 
also  find  malicious  motives — ^was  not  erro- 
neous, but  fairly  submitted  the  question  of 
probable  cause.  Brand  v.  Hinchman,  36  N. 
W.  664  069,  68  Mich.  590,  18  Am.  St  Rep. 
362. 
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la  relatioa  to  yrlaes  aad  flelswot. 

The  District  Ck>art8  of  the  United  States 
have  original  ezclasive  Jurisdiction  in  ques- 
tions of  prise,  and  are  authorfased  to  decree 
restitution  when  the  capture  is  wrongful, 
and,  if  it  is  made  without  probable  cause, 
may  decree  damages  and  costs  against  the 
captors.  The  term  "probable  cause"  means 
less  than  evidence  which  would  Justify  con- 
demnation, and  in  all  cases  of  seizure  has  a 
Axed  and  well-known  meaning.  They  Import 
A  seizure  made  under  circumstances  which 
warrant  suspicion.  The  capture  of  a  ship  is 
Justifiable  where  the  circumstances  are  such 
as  would  warrant  a  reasonable  ground  of 
suspicion  that  she  was  engaged  in  Illegal 
traffic.  To  adopt  a  harsher  rule,  and  hold 
that  the  captors  must  decide  for  themselves 
the  merits  of  each  case,  would  involve  perils 
which  few  would  be  willing  to  encounter. 
The  Thompson,  70  U.  S.  (8  Wall.)  166, 162,  18 
L.  Ed.  65. 

"Probable  cause,"  as  applied  to  a  seizure 
under  Rev.  St  S  970  [U.  S.  Conip.  St  1901,  p. 
702],  of  property  for  an  alleged  violation  of 
the  neutrality  laws,  according  to  its  general 
acceptance,  means  less  than  evidence  that 
would  Justify  condemnation,  and  in  all 
cases  of  seizure  has  a  fixed  and  well-known 
meaning.  It  imports  a  seizure  made  under 
circumstances  which  warrant  suspicion. 
I>ocke  V.  United  States,  11  U.  S.  (7  Cranch) 
339,  348,  8  L.  Ed.  364;  United  States  v.  The 
City  of  Mexico  (U.  S.)  25  Fed.  924,  925. 

"Probable  cause,"  as  used  in  Rev.  St  | 
909  [U.  S.  Comp.  St  1901,  p.  679],  providing 
that  In  suits  or  Informations  brought  when 
any  seizure  Is  made  pursuant  to  any  act 
regulating  the  collection  of  duties  on  Im- 
ports, the  burden  of  proof  shall  be  on  such 
claimant  provided  that  probable  cause  is 
shown  for  such  prosecution,  do6s  not  mean 
evidence  which  would  Justil^  the  condemna- 
tion, but  evidence  of  a  seizure  made  under 
circumstances  which  warrant  suspicion. 
United  States  v.  8,880  Boxes  (U.  S.)  12  Ped« 
402,  403;  United  States  v.  One  Sorrel  Horse 
(U.  S.)  22  Vt.  655,  656,  27  Fed.  Gas.  315. 

Under  Acts  1799.  c.  128,  relative  to  the 
collection  of  revenue  and  the  seizure  of 
fraudulent  entries,  and  providing  in  section 
71  that  in  actions,  suits,  or  informations 
brought,  where  any  seizure  shall  be  made 
pursuant  to  the  act,  if  the  property  be  claim- 
ed by  any  person  in  any  such  case,  the  bur- 
den of  proof  shall  lie  upon  such  claimant 
but  only  where  probable  cause  Is  shown  for 
the  prosecution,  it  is  held  that  •'probable 
cause"  must  in  this  connection  mean  reason- 
able ground  of  presrumptlon  that  the  charge 
is  or  may  be  well  founded.  Wood  v.  Unit- 
ed States,  41  U.  S.  (16  Pet)  342,  848,  866, 
10  L.  Ed.  987. 

"Probable  cause"  Is  synonymous  with 
"reasonable  cause,"  as  used  In  Act  1799,  pro- 


viding that  a  district  attorney  and  customs 
collector  shall  not  be  liable  to  an  action  for 
the  seizure  of  goods  for  which  they  had  a 
reasonable  cause,  and  means  a  reasonable 
ground  of  suspicion,  supported  by  circum- 
stances sufiiciently  strong  in  themselves  to 
warrant  a  cautious  man  in  the  belief  that 
a  ground  existed  for  the  seizure,  or  such  a 
state  of  facts  as  would  lead  a  man  of  or- 
dinary caution  to  believe,  or  to  entertala 
an  honest  and  strong  suspicion,  that  such 
ground  existed.  Stacey  v.  Emery,  97  U.  8. 
642,  645,  24  U  Ed.  1035. 

If  the  facts  and  circumstances  before 
the  officer  are  such  as  to  warrant  a  man  of 
prudence  and  caution  in  believing  that  the 
offense  has  been  committed,  it  is  sufficient 
Stacey  v.  Emery,  97  U.  S.  642,  645,  24  L. 
Ed.  1035  (cited  in  United  States  r.  aty  of 
Mexico,  25  Fed.  924). 

A  doubt  as  to  the  true  construction  of 
the  law  is  as  reasonable  a  cause  for  seizure 
as  a  doubt  respecting  the  fact  United  States 
V.  One  Sorrel  Horse  <U.  S.)  22  Yt  655»  666^  27 
Fed.  Cas.  815. 

PROBABLE      OAUSE      Qm      KaUetoiis 
Proseoiitioa). 

The  expression  "probable  cause"  has 
about  the  same  signification  in  the  law  tbat 
it  has  in  common  parlance,  and  it  is  not  ca- 
tain  that  any  attempt  to  elucidate  it  does  not 
tend  to  mystify.  Dwyer  v.  Testard,  65  Tex. 
482,434. 

The  term  '*probable  cause,"  as  used  with 
reference  to  an  action  for  malicious  prosecu- 
tion, means  a  reasonable  ground  of  suspi- 
cion, supported  by  circumstances  sufficiently 
strong  in  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  person  accused  Is 
guilty  of  the  olfense  with  which  he  is  char- 
ged. Munns  v.  De  Nemours  (U.  S.)  17  Fed. 
Cas.  993,  995;  Widmeyer  v.  Felton  (U.  S.) 
96  Fed.  926»  930;  Chicago,  B.  A  Q.  R.  Co. 
V.  Kriskl,  46  N.  W.  620,  625,  30  Neb.  215; 
Ross  V.  Langworthy,  14  N.  W.  616,  617,  13 
Neb.  492;  Tucker  v.  Cannon,  44  N.  W.  440, 
441,  28  Neb.  196;  Turner  v.  O'Brien,  6  Neb. 
542,  544;  Fry  v.  Kaessner,  66  N.  W.  1126» 
1128,  48  Neb.  133;  Rider  v.  Murphy,  66  N. 
W.  837,  838,  47  Neb.  857;  Hiatt  v.  Kinkald, 
45  N.  W.  236,  241,  28  Neb.  721;  Diers  v. 
Mallon,  46  Neb.  121,  128,  64  N.  W.  722,  60 
Am.  St  Rep.  598;  Burton  v.  St  Paul,  M.  A 
M.  Ry.  Co..  22  N.  W.  300,  301,  33  Minn.  189; 
Boyd  V.  Mendenhall,  55  N.  W.  45,  63  Minn. 
274;  Gilbertson  v.  Fuller,  42  N.  W.  203,  204, 
40  Minn.  413;  Cole  v.  Curtis,  16  Minn.  182. 
195  (Gil.  161,  171);  Smith  r.  Maben,  42  Minn. 
516,  517,  44  N.  W.  792;  Shannon  v.  Jones, 
18  S.  W.  477,  478,  76  Tex.  141;  Landa  v. 
Obert  46  Tex.  639,  644;  Bear  Bros.  v. 
Marx,  63  Tex.  296,  302;  Foshay  v.  Fergusoa 
(N.  Y.)  2  Denlo.  617.  619;  Wlllard  v.  Holmes, 
21  N.  Y.  Supp.  998»  990,  2  Misc.  Bep.  303; 


PROBABLE  CAUSB 


5621 


PBOBABLB  CAUSB 


Farrell  v.  Friedlander,  18  N.  T.  Sapp.  216, 
218,  63  Hiu,  254;  Hall  Y.  Suydam  (N.  Y.)  6 
Barb.  83,  86;  Sprague  y.  Gibson,  17  N.  Y. 
Supp.  685,  686,  63  Hun,  626;  Carl  y.  Ayera, 
53  N.  Y.  14,  17;  WUson  y.  King,  89  N.  Y. 
Super.  Ct  (7  Jones  &  S.)  384,  387;  Limbeck 
V.  Gerry,  39  N.  Y.  Supp.  95,  97,  101,  16  Misc. 
Rep.  663;  Rhodes  y.  Brandt  (N.  Y.)  21  Hun, 
1«  3;  Anderson  y.  How,  22  N.  B.  695,  696, 
116  N.  Y.  336;  McCarthy  y.  De  Armlt.  99  Pa. 
63,  69;  Bitter  y.  Bwlng.  34  Atl.  584,  585,  174 
Pa.  341;  Fugate  y.  Millar,  19  S.  W.  71,  109 
Mo.  281;  State  y.  Grant,  79  Mo.  113,  135,  49 
Am.  Rep.  218;  Stubbs  y.  Mulholland,  67  S. 
W.  650,  659,  168  Mo.  47;  Johnson  y.  Miller, 
47  N.  W.  903.  904,  82  Iowa,  693,  48  N.  W. 
1081,  31  Am.  St  Rep.  614;  Shaul  y.  Brown* 
28  Iowa,  87,  60,  4  Am.  Rep.  151;  Boyd  y. 
Cross,  35  Md.  194^  197;  Cooper  y.  Utterbach, 
37  Md.  282,  289;  Bowen  y.  Tascoe,  36  Atl. 
436,  437,  84  Md.  497;  Stansbury  y.  Fogle,  37 
Md.  369,  381;  Torsch  y.  Dell,  41  Atl.  903,  905, 
88  Md.  459;  Thelin  y.  Dorsey.  59  Md.  539, 
545;  Hooper  y.  Vernon,  21  Atl.  556,  557,  74 
Md.  136;  Gonzales  y.  Cobliner,  8  Pac.  697, 
701,  68  Cal.  151;  Dayle  y.  Wisher,  72  111. 
262,  2W;  Palmer  y.  Richardson,  70  111.  644, 
546;  Ross  y.  Innis,  35  111.  487,  505.  85  Am. 
Dec.  373;  Sandoz  y.  Veazie,  30  South.  767, 
772,  106  La.  202;  Rich  v.  Mclnemy,  15 
South.  663,  667,  103  Ala.  345,  49  Am.  St  Rep. 
32;  Wilson  y.  Bowen,  31  N.  W.  81,  83,  64 
Mich.  133;  Lancaster  y.  McKay,  45  S.  W.  887, 
889,  103  Ky.  616;  Vinal  y.  Core,  18  W.  Va.  1, 
29,  30,  31. 

Probable  cause  is  a  reasonable  ground  of 
suspicion,  supported  by  circumstances  suffi- 
cient to  warrant  an  ordinarily  prudent  man 
in  belieying  the  party  is  guilty  of  the  of- 
fense. RufTner  y.  Hooks,  2  Pa.  Super.  Ct 
278,  282.  The  word  ''cautious"  has  some- 
times been  Inadyertently  substituted  for  the 
word  "prudent,"  but  the  substance  of  all 
definitions  is  a  reasonable  ground  for  belief. 
The  belief  must  be  that  of  a  reasonable  and 
prudent  man,  and  all  that  can  be  required  of 
him  is  that  he  shall  act  as  a  reasonable  and 
prudent  man  would  be  likely  to  act  under  the 
circumstances.  There  is  at  least  a  shade  of 
difference  in  the  meaning  of  the  words  ''cau- 
tious" and  "prudent'*  The  former  sometimes 
suggests  the  idea  of  timidity,  or,  as  Webster 
giyes  its  secondary  meaning:  "Oyerprudent; 
fearful;  timorous."  A  man  Is  cautious  chief- 
ly as  the  result  of  timidity.  McClafferty  y. 
Phllp,  24  AU.  1042,  1043, 151  Pa.  86,  80  Wkly. 
Notes  Cas.  539,  540. 

Probable  cause  for  prosecution  for  crime 
is  the  existence  of  a  state  of  facts  sufficient 
to  cause  an  ordinarily  careful  and  prudent 
man  to  belieye  the  accused  guilty.  Knowl- 
edge of  the  innocence  of  the  person  charged 
with  crime^  acquired  by  the  prosecutor  after 
the  institution  of  criminal  proceedings,  will 
not  show  a  want  of  probable  cause  in  the  in- 
stitution of  the  prosecution*  Fox  y.  Smith 
(R.  I.)  55  Atl.  698,  699. 


The  probable  cause  which  constitutes  a 
defense  to  an  action  for  malicious  prosecu- 
tion is  the  existence  of  such  facts  and  cir- 
cumstances as  would  excite  the  belief  tn  a 
reasonable  mind,  acting  on  the  facts  within 
the  knowledge  of  the  prosecutor,  that  the  per- 
son charged  was  guilty  of  the  crime  for 
which  he  was  prosecuted.  Wheeler  y.  Nee- 
bitt,  65  U.  S.  (24  How.)  544,  551, 16  L.  Ed.  765; 
Brewer  y.  Jacobs  (U.  S.)  22  Fed.  217,  229; 
Stamper  y.  Raymond,  62  Pac.  20,  21,  38  Or. 
16;  Cooper  y.  Otterbach,  37  Md.  282,  289; 
Stansbury  y.  Fogle,  87  Md.  369,  381;  Harts- 
horn y.  Smith,  30  S.  B.  666,  667,  104  Ga.  235; 
Hicks  y.  Brantley,  29  S.  E.  459,  461,  102  Ga. 
264;  Flackler  y.  Noyak,  63  N.  W.  348,  350,  94 
Iowa,  634;  Smith  y.  Munch,  68  N.  W.  19,  20, 
65  Minn.  256;  Walker  y.  Camp,  19  N.  W.  802, 
804,  63  Iowa,  627;  Barron  y.  Mason,  31  Vt 
189,  197;  Dempsey  y.  State,  11  S.  W.  872, 
373,  27  Tex.  App.  269,  11  Am.  St  Rep.  193 
(citing  Ramsey  y.  Arrott,  64  Tex.  320,  322; 
Glasgow  V.  Owen,  69  Tex.  167,  6  S.  W.  527; 
Gabel  y.  Weisensee,  49  Tex.  131);  Thompson 
y.  Beacon  Valley  Rubber  Co.,  16  Atl.  654,  557, 
56  Conn.  493;  Lancaster  y.  McKay,  45  S.  W. 
887,  889,  103  Ky.  616,  623;  Oann  y.  Varnado, 
26  South.  79,  84,  51  La.  Ann.  370;  Halstead  y. 
Nelson  (N.  Y.)  36  Hun,  149,  156;  Herfoener  y. 
Crossan  (Del.)  55  Atl.  223.  224. 

Probable  cause,  in  criminal  cases,  as  de- 
fined by  this  court,  is  such  a  state  of  facts 
known  to  the  prosecutor,  or  such  Information 
received  by  him  from  sources  entitled  to 
credit,  as  would  induce  a  man  of  ordinary 
caution  and  prudence  to  belieye,  and  did  in- 
duce the  prosecutor  to  belieye,  that  the  ac- 
cused was  guilty  of  the  crime  alleged,  and 
thereby  caused  the  prosecution.  Kansas  & 
T.  Coal  Co.  y.  Galloway,  74  S.  W.  621,  524, 
71  Ark.  351  (citing  Hitson  y.  Sims»  69  Ark. 
439,  64  S.  W.  219). 

Probable  cause  means  the  existence  of 
such  a  state  of  facts  as  would  warrant  a  rea- 
sonable man  in  the  belief  of  the  guilt  of  ac- 
cused of  the  offense  charged.  Strieker  y. 
Pennsylyania  R.  Co.,  37  Atl.  776,  778»  60  N. 
J.  Law,  230;  Mosley  y.  Yearwood,  19  South. 
274,  275,  48  La.  Ann.  334. 

Probable  cause,  in  actions  for  malicious 
prosecution,  is  the  existence  of  such  facts 
and  circumstances  as  would  excite  the  belief 
in  a  reasonable  mind,  acting  on  the  facts, 
that  the  person  charged  with  a  crime  is  guilty 
of  the  crime  charged  against  him.  Thorp  y. 
Caryalho,  36  N.  Y.  Supp.  U  8,  14  Misc.  Rep. 
554. 

Probable  cause  for  a  criminal  prosecu- 
tion is  understood  to  be  such  conduct  on 
the  part  of  the  accused  as  may  induce  the 
court  to  infer  that  the  prosecution  was  un* 
dertaken  from  public  motiyea.  Cecil  y. 
Clarke,  17  Md.  508,  624  (citing  2  Greenl. 
Ey.  I  464);  Cooper  y.  Utterback,  87  Md.  282, 
318;  Ulmer  y.  Leland,  1  Me.  (1  Greenl.)  136, 
137,  10  Am.  Dec.  48;  Tompson  y.  Mussey, 
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3  Me.  (3  Greenl.)  905,  811;  McLeod  y.  Mc- 
Leod,  73  Ala.  42,  45;  Harris  v.  Woodford, 
57  N.  W.  96,  07,  08  Mich.  147;  Potter  T. 
Seale,  8  Cal.  217,  220. 

The  defendant's  belief,  based  upon  rea- 
sonable grounds,  in  the  plaintiff's  guilt  at 
the  time  the  prosecution  was  begun,  con- 
stitutes probable  cause,  which  will  exon- 
erate defendant  in  an  action  for  damages 
for  malicious  prosecution.  Stalej  t.  Turner, 
21  Mo.  App.  244.  254. 

Vlnal  V.  Core,  18  W.  Va.  2,  defines  prob- 
able cause  to  be  a  state  of  facts  actually 
existing,  known  to  the  prosecutor  personally 
or  by  information  derived  from  others,  which 
in  the  Judgment  of  the  court  would  lead  a 
reasonable  man  of  ordinary  caution,  acting 
conscientious  upon  these  facts,  to  believe 
the  party  guilty.  Brady  v.  Stiltner,  21  &  B. 
729,  730,  40  W.  Va.  289.  See.  also,  Clal- 
bourne  y.  Chesapeake  &  O.  R.  Co.,  33  S.  E. 
202,  265,  46  W.  Va.  363;  Moore  y.  Large 
(Ky.)  46  S.  W.  508,  500. 

Probable  cause  means  a  state  of  facts 
which  would  lead  a  man  of  ordinary  pru- 
dence and  discretion  to  entertain  an  honest 
belief  in  the  guilt  of  the  accused.  Tucker 
V.  Cannon,  44  N.  W.  440,  441.  28  Neb.  196; 
Tucker  y.  Cannon,  49  N.  W.  435,  436,  82 
Neb.  444;  Mitchell  y.  Wall,  111  Mass.  492, 
497. 

Probable  cause  ''is  such  a  state  of  facts 
in  the  mind  of  the  prosecutor  as  would 
lead  a  man  of  ordinary  caution  and  prudence 
to  believe  and  entertain  an  honest  and 
strong  suspicion  that  the  person  arrested  is 
guilty.**  Bacon  v.  Towne,  58  Mass.  (4  Cush.) 
217,  238;  Brown  y.  Willoughby,  6  Colo.  1,  10; 
Messman  y.  Ihlenfeldt,  62  N.  W.  522,  523, 
89  Wis.  585;  Eggett  v.  Allen,  82  N.  W.  556, 
557,  106  Wis.  633;  Id..  96  N.  W.  803,  805,  110 
Wis.  625;  Harpham  y.  Whitney,  77  111.  32, 
42;  Leyenberger  v.  Paul,  12  111.  App.  (12 
Bradw.)  635,  637;  George  y.  Johnson,  49  N. 
Y.  Supp.  203,  205,  25  App.  Diy.  125;  Me- 
Leod  y.  McLeod,  73  Ala.  42,  45;  Bnders  y. 
Boisseau,  27  South.  546,  548,  52  La.  Ann. 
1020;  Cohn  y.  Saidel,  53  Atl.  800,  805,  71  N. 
H.  558  (citing  Eastman  y.  Keasor,  44  N.  H. 
518,  520;  Woodman  v.  Prescott,  65  N.  H. 
224,  19  Atl.  999);  Kalaukoa  v.  Henry,  11  Ha- 
waii, 430,  434;  Pennsylvania  Co.  v.  Weddle, 
100  Ind.  138,  142  (citing  Bacon  y.  Towne,  58 
Mass.  [4  Cush.]  217). 

The  probable  cause  which  will  Justify  a 
prosecution  and  be  a  defense  to  an  action 
for  malicious  prosecution,  or  for  arrest  and 
imprisonment,  is  such  a  state  of  facts  and 
circumstances  as  will  lead  a  man  of  ordinary 
caution,  prudence,  and  good  conscience.  Im- 
partially, reasonably,  and  without  prejudice, 
upon  the  facts  within  his  knowledge,  to  be- 
lieve that  the  accused  is  guilty.  Clement  y. 
Major,  29  Pac  19,  1  Colo.  App.  297;    Id., 


44  Pac.  776,  777,  8  Colo.  App.  86;  Murphy 
y.  Hobbe,  5  Pac  119,  127,  7  Colo.  541,  49 
Am.  Rep.  366;  Cole  y.  Curtis,  16  Minn.  182, 
194  (Gil.  161);  Owens  y.  "New  Rochelle  Coal 
&  Lumber  Co.,  55  N.  Y.  Supp.  013,  914,  38 
App.  Dlv.  53;  Heyne  y.  Blair,  62  N.  Y. 
19;  Scott  y.  Dennett  Surpassing  Coffee  Co., 
64  N.  Y.  Supp.  1016,  1017,  51  App.  Dlv.  321; 
Zimmerman  v.  Knox,  8  Pac  104,  106,  34  Kan. 
245;  Atchison,  T.  &  S.  F.  R.  Co.  y.  Watson, 
15  Pac  877,  880,  87  Kan.  773;  Casey  y.  Sevat- 
son,  16  N.  W.  407,  408,  80  Minn.  516. 

Probable  cause  Is  a  belief  by  the  prose- 
cutor In  the  guilt  of  the  accused,  based  upon 
circumstances  sufficiently  strong  to  induce 
such  a  belief  in  the  mind  of  a  reasonable 
and  cautious  man.  Sharpe  y.  Johnston,  76 
Mo.  660,  670;  McGarry  y.  Missouri  Pac.  Ry. 
Co.,  86  Mo.  App.  340,  852. 

Anything  which  will  create  in  the  mind 
of  a  reasonable  man  the  belief  that  a  felony 
exists  and  that  the  party  charged  is  in  some 
way  concerned  in  It  is  probable  cause. 
Braveboy  y.  Cockfleld  (S.  C.)  2  McMul.  270, 
274,  39  Am.  Dec.  123. 

"Probable  cause**  does  not  depend  upon 
mere  belief,  however  sincerely  entertained, 
because,  if  that  were  so,  any  citizen  would 
be  liable  to  arrest  and  imprisonment  with- 
out redress,  whenever  any  person,  prompted 
by  malice,  saw  fit  to  swear  that  he  believed 
the  accused  was  guilty  of  the  crime  char- 
ged. The  law,  therefore,  has  imposed  an  ad- 
ditional ground,  viz.,  such  knowledge  of  facts 
as  would  induce  a  reasonable  man  to  believe 
that  the  accused  was  guilty.  Ross  v.  Lang- 
worthy,  14  N.  W.  515,  517.  13  Neb.  492. 

Probable  cause  may  be  defined  as  such 
reasons,  supported  by  facts  and  circumstan- 
ces, as  will  warrant  a  cautious  man  in  the 
belief  that  his  action  and  the  means  taken  in 
prosecuting  it  are  legally  Just  and  proper. 
Burton  y.  St.  Paul,  M.  &  M.  Ry.  Co.,  22  N. 
W.  300,  301,  33  Minn.  189. 

The  probable  cause  which  will  consti- 
tute a  defense  in  an  action  for  malicious 
prosecution  must  appear  deducible  in  point 
of  law  from  the  facts  that  have  existed  in 
the  defendant's  mind  at  the  time  of  his 
proceedings.  Ball  y.  Rawles,  28  Pac  937,  03 
Cal.  222,  27  Am.  Bt  Rep.  174. 

Probable  cause,  sufficient  to  warrant  a 
prosecution,  means  such  a  state  of  facts 
and  circumstances  as  would  induce  men  of 
ordinary  prudence  and  conscience  to  believe 
the  charge  to  be  true.  Driggs  y.  Burton,  44 
Vt  124,  146. 

Probable  cause  consists  of  a  belief  in 
the  charge  or  facts  alleged,  based  on  suf- 
ficient circumstances  to  reasonably  induce 
such  belief  in  a  person  of  ordinary  prudence 
in  the  same  situation.  Firer  y.  Lowe'ry,  59 
Mo.  App.  92,  96. 
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Probable  cause  for  a  criminal  prosecu- 
tion  is  such  a  state  of  facts  or  appearances 
as  are  sufficient  to  induce  a  reasonable  prob- 
ability tbat  the  crime  has  been  committed. 
Ex  parte  Morrill  (U.  S.)  35  Fed.  261. 

That  reasonable  and  probable  cause 
which  will  relieve  a  prosecutor  from  liability 
in  an  action  for  malicious  prosecution  is  a 
belief  by  him  in  the  guilt  of  the  accused, 
based  on  circumstances  sufficiently  strong 
to  induce  such  belief  in  the  mind  of  a  rea- 
sonable and  cautious  man;  and  the  question 
is  not  whether  the  defendant  believes  that 
he  had  probable  cause,  nor  is  it  alone 
whether  there  was  in  fact  probable  cause, 
but  the  question  is,  did  the  defendant  be- 
lieve the  plaintiff  guilty,  and  did  he  have 
reasonable  grounds  for  so  believing?  Van- 
sickle  V.  Brown,  68  Mo.  627,  636. 

The  words  "probable  cause"  have  come 
to  have  a  fixed  meaning,  when  applied  to  an 
action  for  malicious  prosecution.  They 
mean  reasonable  ground  for  believing  the 
party  guilty;  such  reasons  and  such  circum- 
stances as  would  be  satisfactory  and  con- 
vincing to  right  reason.  If  these  grounds 
exist,  and  are  brought  to  the  notice  of  the 
prosecutor,  and  he  acts  upon  them,  he  will 
be  Justified;  so  that,  on  the  question  of 
probable  cause,  it  is  not  a  sufficient  Justi- 
fication that  the  accused  is  in  fact  guilty, 
but  in  addition  to  that  the  prosecutor  must 
believe  in  his  guilt  and  must  have  reason- 
able ground  for  such  belief.  Wanser  v. 
WyckofT  (N.  Y.)  9  Hun,  178,  179. 

There  is  a  want  of  probable  cause  when 
one  institutes  a  prosecution  without  reason- 
able grounds  for  believing  the  party  guilty. 
Reasonable  grounds  are  such  as  would  war- 
rant an  impartial  and  candid  mind,  exer- 
cising ordinary  care,  caution,  and  discrimi- 
nation, in  believing  a  party  guilty.  Hum- 
phries V.  Parker,  52  Me.  502,  505;  McGum  v. 
Brackett,  33  Me.  331.  332. 

Probable  cause,  which  constitutes  a  de- 
fense to  an  action  for  malicious  prosecu- 
tion, exists  when  the  facts  are  of  such  a 
character  as  will  warrant  a  man  of  ordi- 
nary care  and  prudence  in  filing  a  com- 
plaint. Bank  of  Miller  v.  Richmon,  89  N. 
W.  627,  628,  64  Neb.  111. 

It  was  not  erroneous  to  tell  the  Jury,  In 
general  terms,  in  an  action  for  malidoua 
prosecution,  what  the  law  meant  by  a  want 
of  probable  cause,  when  such  instruction 
was  accompanied  by  other  instructions  as 
to  what  facts  would  i^onstitute  a  want  of 
probable  cause  In  the  case  on  trial.  Jona- 
sen  V.  Kennedy,  58  N.  W.  122,  124,  39  Neb. 
313. 

It  may  be  broadly  stated  that  what 
amounts  to  probable  cause  in  cases  of  ma- 
licious prosecutions  will  amount  to  such  rea- 
sonable grounds  for  suspicion  of  felony  as 


will  Justify  and  require  an  officer  to  make 
an  arrest  Kirk  v.  Garrett,  85  Atl.  1089, 
1091,  84  Md.  383. 

Actual  gvUt  or  innooeno*. 

Where  the  facts  known  to  the  prose- 
cutor, or  the  information  received  by  him 
from  sources  entitled  to  credit,  are  such  as 
to  Justify  the  belief  in  the  mind  of  a  per- 
son of  reasonable  intelligence  and  caution 
that  the  accused  is  guilty  of  the  crime  char- 
ged, and  the  prosecution  is  induced  thereby, 
such  a  state  of  facts  constitutes  probable 
cause,  though  it  may  subsequently  appear 
that  the  accused  Is  innocent.  Hays  v.  Bliz- 
zard, 30  Ind.  457,  459,  46a 

The  question  of  probable  cause  does  not 
turn  on  the  actual  guilt  or  innocence  of  the 
accused,  but  upon  the  belief  ^f  the  prose- 
cutor concerning  such  guilt  or  innocence. 
The  want  of  probable  cause  cannot  be  in- 
ferred upon  expressed  malice,  but  malice 
may  be  Inferred  in  the  want  of  probable 
cause.  Hall  y.  Suydam  (N  Y.)  6  Barb.  83, 
86. 

Probable  cause  does  not  depend  upon 
the  guilt  or  innocence  of  the  accused,  but 
upon  the  fact  whether  a  crime  has  been 
committed.  Baldwin  v.  Weed  (N.  Y.)  17 
Wend.  224;  Bacon  v  Towne,  58  Mass.  (4 
Gush.)  217,  218.  A  person  making  a  crim- 
inal accusation  may*  act'  upon  appearances, 
and  if  the  apparent  facts  are  such  that  a 
discreet  and  prudent  person  would  be  led 
to  the  belief  that  a  crime  had  been  com- 
mitted by  the  person  charged,  he  will  be 
Justified,  though  it  turns  out  that  he  was 
deceived,  and  that  the  party  accused  was 
innocent    Carl  ▼.  Ayers,  53  N.  Y.  14,  17. 

It  is  wholly  immaterial  whether  the  party 
was  guilty  or  not,  if  the  facts  known  to 
the  defendant,  and  only  known  to  him,  were 
such  as  would  warrant  a  cautious  man  in 
believing  the  party  was  guilty.  Thelin  v. 
Dorsey,  59  Md.  539,  545. 

Advioe  of  connsel. 

Where  the  prosecutor  submits  the  facts 
to  an  attorney,  who  advises  that  they  are 
sufficient,  afid  acts  on  this  advice  in  good 
faith,  such  advice  Is  often  called  ''probable 
cause,*'  and  is  a  defense  to  an  action  of  ma- 
licious prosecution;  but  in  strictness  the 
taking  advice  of  counsel  and  acting  thereon 
rebuts  the  inference  of  malice  arising  from 
•  want  of  probable  cause.  Emerson  v.  Coch- 
ran, 4  Atl.  498,  500,  111  Pa.  619.  See,  also; 
McLeod  V.  McLeod,  73  Ala.  42,  45;  Mess- 
man  V.  Ihlenfeldt,  62  N.  W.  522,  523,  89 
Wis.  585. 

Proof  that  proceedings  were  instituted 
in  reliance,  in  good  faith,  on  the  advice 
of  competent  legal  counsel,  received  upon 
full  statement  to  him  of  the  facts  known  to 
the  prosecutor,  or  which  he  has  reason  to 
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suppose  existed,  constitntea  probable  cause. 
Gllbertson  v.  Puller,  42  N.  W.  203.  204,  40 
Minn.  413;  Thompson  v.  Beacon  Valley  Rub- 
ber Co.,  16  AU.  554,  557,  g6  Conn.  493;  Hall 
V.  Suydam  (N.  Y.)  6  Barb.  83,  88. 

Probable  cause  is  legally  defined  as 
constituting  a  defense  to  an  action  for  ma- 
licious prosecution,  and  must  be  the  honest, 
unbiased  opinion  of  a  reputable  lawyer, 
with  knowledge  of  the  facts;  and  when  it 
is  shown  that  such  advice  was  not  sought 
in  good  faith,  for  the  protecticm  of  the  pub- 
lic, it  is  not  a  defense,  and  the  attention 
of  the  jury  should  be  called  to  it  by  a  proper 
instruction.  Clement  r.  Major,  44  Pac  776^ 
777,  8  Colo.  App.  86. 

Apparent  state  of  facta* 

Probable  cause  Is  also  defined  as  a  de- 
ceptive appearance  of  guilt  arising  from 
facts  and  circumstances  misapprehended  and 
misunderstood  so  far  as  to  produce  belief. 
Smith  V.  Ege,  52  Pa.  (2  P.  F.  Smith)  419,  421; 
State  V.  Grant,  79  Mo.  113,  185,  49  Am.  Rep. 
218. 

''Probable  cause  may  be  defined  to  be 
that  apparent  state  of  facts  found  to  exist 
upon  reasonable  inquiry;  that  is,  such  in- 
quiry as  the  given  case  renders  convenient 
and  proper,  and  which  would  Induce  a  rea- 
sonably intelligent  man  to  believe  the  ac- 
cused person  had  committed,  in  a  criminal 
case,  the  crime  charged,  and,  in  a  civil  case, 
that  a  cause  of  action  existed.''  Lacy  v. 
Mitchell,  23  Ind.  67;  Lawrence  v.  Leathers, 
G8  N.  B.  179,  181,  81  Ind.  App.  414. 

Probable  cause  is  a  deception  or  appear- 
ance of  guilt  arising  from  facts  and  circum- 
stances misapprehended  or  misunderstood 
so  far  as  to  produce  belief  in  the  guilt  of  the 
accused.  Seibert  v.  Price  (Pa.)  6  Watts  A 
S.  438,  439,  40  Am.  Dec.  625. 

Oonjeotnre  ov  svspioioa. 

In  discussing  ''probable  cause"  such  as 
will  justify  an  arrest  the  court  said:  "Pub- 
lic policy  requires  that  a  person  shall  be 
protected  who  in  good  ftilth  and  upon  rea- 
sonable grounds  causes  an  arrest  upon  a 
criminal  charge,  and  the  law  will  not  subject 
him  to  liability  therefor.  But  a  groundless 
suspicion,  unwarranted  by  the  conduct  of  the 
accused  or  by  facts  known  to  the  accuser 
when  the  accusation  is  made,  will  not  ex- 
empt the  latter  from  liability  to  an  innocent 
person  for  damages  for  causing  his  arrest*' 
Carl  V.  Ayers,  53  N.  Y.  14,  17;  Sprague  v. 
Gibson,  17  N.  Y.  Supp.  685,  686. 

To  show  probable  cause  in  an  action  for 
malicious  prosecution  the  facts  proved  must 
be  such  as  would  reasonably  induce  an  im- 
partial and  reasonable  mind  to  suspect  that 
the  party  prosecuted  had  committed  the  of- 
fense charged;  but  mere  suspicion  or  conjec- 


ture does  not  amount  to  probable  cause.  To 
constitute  probable  cause  for  a  prosecution 
for  theft,  it  is  not  sufllclent  that  such  ch:- 
cumstances  existed  as  would  cause  suspicion 
and  belief  that  the  party  prosecuted  had 
taken  the  articles  alleged  to  be  stolen;  the 
taking  of  an  article  not  being  necessarily 
synonymous  with  the  stealing  of  it.  Stone  v. 
Stevens,  12  Conn.  219,  230,  30  Am.  Dec  611. 

Probable  cause  cannot  be  based  upon 
mere  conjecture,  but  it  may  be  founded  on 
suspicion  when  supported  by  circumstances 
which  would  authorize  a  reasonable  man  to 
entertain  a  belief  in  the  guilt  of  the  person 
charged.    Turner  v.  O'Brian,  5  Neb.  542,  544. 

Probable  cause  has  been  defined  to  be  a 
8uspici<xi  founded  on  circumstances  sufll- 
clentiy  strong  to  warrant  a  reasonable  man 
in  the  belief  that  the  charge  is  true  Smith 
V.  Liverpool  &  London  &  Globe  Ina.  Co*  40 
Pac.  540,  542.  107  CaL  432. 

Ooavietloa  or  aoquittal. 

As  evidence  of  probable  causei  a  eon- 
viction  by  verdict  and  judgment  is  as  con- 
vincing, and  therefore  ought  In  law  to  be  as 
high  and  conclusive,  although  vacated  by 
appeal,  as  if  it  stood  unreversed  and  in  full 
force.  It  sanctions  the  prosecution  in  its 
origin  and  progress  through  that  court,  and 
is  the  highest  evidence,  namely,  a  judicial 
sentence  of  record,  that  apparentiy  the  ac- 
cused was  guilty.  Hartshorne  v.  Smith,  SO 
S.  E.  666,  667,  104  Oa.  285. 

The  acquittal  of  the  defendant  In  a 
criminal  action  is  no  evidence  of  want  of 
probable  cause.  Oullen  v.  Hanisch,  89  N.  W. 
900,  904,  114  Wis.  24. 

The  mere  letting  fall  a  prosecution  does 
not  raise  an  implication  of  want  of  probable 
cause.  Gockfield  v.  Braveboy  (S.  CL)  2  Mc- 
Mul.  270,  274,  39  Am.  Dec.  123. 

Failure  to  make  iaqiilrx. 

A  person  in  instituting  a  criminal  prose- 
cution is  justified  in  acting  on  the  assump- 
tion that  others  who  have  given  him  informa- 
tion told  the  truth,  unless  there  are  facts  or 
clfcumstances  to  put  him  on  inquiry.  Wld- 
meyeif  v.  Felton  (U.  8.)  96  Fed.  926,  930. 

It  has  been  held  not  sufficient  to  estab- 
lish the  want  of  probable  cause  that  the  de- 
fendant might,  by  the  use  of  proper  deliber- 
ation, care,  and  inquiry,  have  ascertained 
that  the  crime  alleged  had  not  been  commit- 
ted. Cole  T.  Curtis,  16  Minn.  182,  194  (Gil. 
161). 

When  information  is  given  one,  upon 
which  he  institutes  a  criminal  prosecution, 
and  he  at  the  time  knows  that  upon  inquiry 
of  certain  persons  it  may  be  ascertained  that 
no  offense  has  been  committed,  and  there  is 
no  difficulty  in  making,  nor  other  reasons 
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for  not  making,  such  Inquiry,  he  is  to  be 
charged,  on  the  question  of  probable  cause, 
with  knowledge  of  such  facts  as  he  would 
have  learned  had  he  made  the  Inquiry. 
Boyd  y.  Mendenhall,  55  N.  W.  45,  53  Minn. 
274. 

An  instruction  that  if  one  person  rashly 
and  hastily  causes  the  arrest  and  prosecution 
of  another  for  a  crime  which  has  not  been 
committed,  and  which,  by  the  use  of  proper 
deliberation,  care,  and  inquiry,  he  could  have 
ascertained  had  not  been  committed,  the  as- 
surance of  the  former,  however  strong,  that 
the  latter  was  guilty,  Ib  not  sufficient  evi- 
dence of  the  probable  cause,  was  properly 
refused,  since  one  may  rashly  and  hastily 
cause  the  arrest  and  prosecution  of  another 
for  a  crime  which  has  not  been  committed, 
and  which,  by  the  use  of  proper  diligence, 
care,  and  inquiry,  he  could  have  ascertained 
had  not'been  committed,  and  yet  have  proper 
cause  for  the  prosecution.  He  may  have 
been  induced  to  prosecute  by  the  willful  mis- 
conduct or  the  procurement  of  the  supposed 
defendant  And  if  he  proceeded  with  ordi- 
nary care  and  prudence  and  without  malice, 
he  is  not  responsible  for  the  want  of  proper 
cause,  though  he  did  not  use  proper  or  suffi- 
cient deliberation.  McGnm  t.  Brackett,  88 
Me.  881,  832. 

Good  faltli  or  mallee. 

Both  malice  and  absence  of  probable 
cause  must  exist  concurrently  to  make  a  case 
of  malicious  prosecution,  and  it  Is  mainly  a 
question  of  entire  good  faith  and  reasonable 
belief.  Messman  v.  Ihlenfeldt,  62  N.  W.  522, 
523,  89  Wis.  585  (citing  Newell,  Mai.  Pros, 
p.  246,  i  12);  Spain  v.  Howe,  25  Wis.  625, 
629.  Good  faith  is  an  essential  element 
Harris  v.  Woodford,  57  N.  W.  96,  97,  98 
Mich.  147;  Murphy  v.  Martin,  58  Wis.  276, 
16  N.  W.  603,  604. 

Probable  cause  'is  where  the  Informa- 
tion possessed  by  the  prosecutor  is  believed 
by  him,  and  is  such,  and  from  such  sources, 
that  the  generality  of  business  men  of  ordi- 
nary care,  prudence,  and  discretion  would 
prosecute  upon  it.  If  the  circumstances  are 
such  as  would  have  Justified  a  man  of  recti- 
tude In  moving  In  obedience  of  his  duty  as  a 
citizen,  the  law  will  not  inquire  whether  he 
who  did  move  was  governed  by  base  motives 
or  not  The  act  in  itself  being  proper,  the 
bad  purpose  in  the  mind  Is  left  to  the  penal- 
ties of  the  moral  law;  but  a  man  has  no 
right  to  set  the  criminal  law  In  motion 
against  another  upon  the  mere  conjecture 
that  he  committed  a  crime.  And  when  nei- 
ther the  conduct  of  the  accused  apparent  to 
the  accuser  nor  the  Information  of  the  latter 
are  sufficient  to  warrant  the  Just  suspicion 
before  pointed  out,  there  can  be  no  Justifica- 
tion, and  a  person  cannot  shield  himself 
from  liability  by  claiming  that  the  appear- 


ances afforded  probable  cause  if  the  fact  be 
that  the  circumstances  and  information  were 
false,  and  unreasonably  construed  and  ap- 
plied. Much  less  can  he  do  so  if  he  was 
aware  that  the  accused  was  in  fact  guiltiees, 
or  was  aware  of  matters  which  would  have 
explained  the  unfavorable  appearances  and 
exculpated  the  accused,  and  did  not  divulge 
them,  or  was  privy  to  the  fact  that,  in  order 
to  give  a  colorable  basis  for  prosecution, 
trickery  and  fabrications  were  resorted  to, 
and  appearances  of  suspicion  raised  by  con- 
spiracy or  other  corrupt  means.**  Hamilton 
V.  Smith,  89  Mich.  222,  226. 

Honest  belief. 

Probable  cause  does  not  depend  upon  the 
actual  state  of  the  case  in  point  of  fact,  but 
upon  the  honest  and  reasonable  belief  of  the 
party  prosecuting.  Sandoz  t.  Veazie,  30 
South.  767,  772,  106  La.  202;  Gann  v.  Var- 
nado,  25  South.  79,  84,  51  La.  Ann.  370; 
Gullen  V.  Hanlsch,  89  N.  W.  900,  904,  114 
Wis.  24;  Messman  ▼.  Ihlenfeldt,  62  N.  W. 
522,  523,  89  Wis.  585;  Cook  v.  Walker,  30 
Ga.  519,  522;  Harpham  v.  Whitney,  77  111. 
32,  42;  Mowry  v.  Whipple,  8  E.  L  360; 
Goldstein  v.  Foulkes,  36  Ati.  9,  19  R.  I.  291; 
Humphries  v.  Parker,  52  Me.  502,  505. 

As  applied  to  an  action  of  malicious 
prosecution  the  legal  Idea  of  probable  cause 
is  a  bona  fide  belief  in  the  existence  of  the 
facts  essential  under  the  law  for  the  action, 
and  such  as  would  warrant  a  man  of  ordi- 
nary caution,  prudence,  and  Judgment  un- 
der the  circumstances,  In  entertaining  It 
Wall  T.  Toomey,  52  Conn.  85,  86. 

If  there  be  an  honest  belief  in  guilt  and 
if  there  exist  reasonable  grounds  for  such 
belief,  the  party  will  be  Justified.  But  how- 
ever the  appearances  may  be  from  existing 
circumstances,  if  the  prosecutor  has  knowl- 
edge of  facts  which  will  explain  the  suspi- 
cious appearances,  and  exonerate  the  ac- 
cused from  a  criminal  charge,  he  cannot  Jus- 
tify a  prosecution  by  putting  forth  the  prima 
facie  circumstances,  and  excluding  those 
within  his  knowledge  which  tend  to  prove 
innocence.  Gonzales  ▼.  Cobllner,  8  Pac  697, 
701,  68  Cal.  151. 

Probable  cause  is  that  apparent  state  of 
facts  found  to  exist  upon  reasonable  in- 
quiry; that  is,  such  inquiry  as  a  given  case 
renders  convenient  and  proper,  which  would 
Induce  a  reasonably  intelligent  and  prudent 
man  to  believe  that  the  accused  person  had 
committed  the  crime  charged.  There  must 
be  real,  honest  belief  and  reasonable  grounds 
upon  all  of  the  appearances  after  such  In- 
vestigation as  a  prudent  person  would  make 
under  the  chrcumstances  of  the  case^  to 
afford  a  Justification.  Hutchinson  v.  Wen- 
zel,  155  Ind.  48,  54,  56  N.  B.  845,  846  (dtlng 
Lacy  T.  Mitchell,  23  Ind.  67). 
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If  the  prosecutor  has  an  honest,  though 
mistaken,  belief  in  the  charge  laid  in  a  crim- 
inal complaint,  it  is  evidence  of  a  probable 
cause.  Goldstein  y.  Foulkes,  36  Atl.  9,  19 
R.  I.  291. 

But  it  must  be  a  belief  honestly  en- 
tertained and  derived  from  facts  and  evi- 
dence which  in  themselves  are  sufficient  to 
justify  a  man  who  was  calm,  and  not  gov- 
erned by  passion,  prejudice,  or  want  of  ordi- 
nary caution  and  care,  in  believing  the  party 
guilty.  There  is  no  doubt  that  actual  belief 
and  reasonable  grounds  for  that  belief  are 
essential  to  constitute  probable  cause.  Hum- 
phries V.  Parker,  52  Me.  502,  505;  Willard 
V.  Holmes,  21  N.  Y.  Supp.  998»  999,  2  Misc. 
Rep.  303. 

"Probable  cause,**  as  used  in  an  action 
for  malicious  prosecution,  means  honest  be- 
lief in  the  guilt  of  the  person  charged.  Tur- 
ner V.  O'Brien,  5  Neb.  542,  544. 

"The  question  of  what  constitutes  prob- 
able cause  does  not  depend  upon  whether  the 
offense  has  in  fact  been  committed,  nor 
whether  the  accused  is  guilty  or  innocent, 
but  upon  the  prosecutor's  belief,  based  upon 
reasonable  grounds.**  Fagnan  t.  Knox,  66 
N.  Y.  525. 

"Probable  cause,  unlike  malice.  Is  not  de- 
termined by  standard  of  the  particular  de- 
fendant, but  of  the  ordinarily  prudent  and 
cautious  man  exercising  conscience,  impar- 
tiality, and  reason  without  prejudice  upon  the 
facts."  Thus  the  fact  that  a  person  procur- 
ing an  arrest  has  an  honest  belief  in  defend- 
ant's guilt  is  not  sufficient  to  prevent  tbe 
prosecution  from  being  malicious,  but  such 
prosecution  must  be  based  on  reasonable 
grounds.  The  test,  then,  is  not  exclusively 
limited  to  the  actual  knowledge  in  fact  of  the 
defendant,  but  may  be  put  to  any  knowledge 
which  he  could  or  ought  to  have  gained  in 
the  exercise  of  ordinary  prudence  and  cau- 
tion; and  if,  by  such  exercise,  a  proper  in- 
vestigation might  have  cleared  away  suspi- 
cious circumstances,  and  yet  was  omitted, 
there  may  be  evidence  of  no  probable  cause. 
Scott  V.  Dennett  Surpassing  Coffee  Co.,  64  N. 
Y.  Supp.  1016,  1017,  51  App.  Div,  321. 

The  essential  elements  which  constitute 
probable  cause  and  are  the  ground  of  defense 
in  an  action  for  malicious  prosecution  are 
absence  of  malice,  and  an  honest  belief  in  the 
guilt  of  the  person  charged,  and  a  reasonable 
amount  of  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  the  belief  that 
the  person  is  guilty  of  the  offense  of  which 
he  is  charged;  and  these  last  two  elements 
must  unite;  for  good  faith  may  be  based  upon 
mere  conjecture.  It  may  be  founded  on  mere 
suspicion,  unsupported  by  any  act  or  dbrcum- 
Btances  tending  to  show  that  the  accused  is 
guilty;  hence  belief  itself  will  not  protect  the 


prosecutor  from  liability.  There  must  be  cir- 
cumstances which  would  authorize  a  reason- 
able man  to  entertain  a  belief.  If,  however, 
it  can  fairly  be  gathered  from  the  circum- 
stances of  the  case  that  the  prosecutor  was 
actuated  by  an  honest  and  fair  intent  to  bring 
the  suspected  culprit  to  justice  on  grounds 
sufficient  to  authorize  the  belief  of  a  cautious 
man,  it  will  remove  all  ground  for  a  just  in- 
ference of  malice,  and  thus  protect  the  de- 
fendant; but  mere  professed  belief  will  not 
Turner  v.  O'Brien,  5  Neb.  542,  544. 

A  belief  of  the  guilt  of  the  accused, 
founded  on  circumstances  tending  to  show 
that  he  has  committed  a  criminal  offense,  is 
sufficient  to  show  probable  cause.  Harpbam 
V.  Whitney,  77  111.  32,  42. 

Just  oaiise. 

In  an  action  against  a  railroad  company 
for  damages  for  having  been  arrested  by  the 
conductor  of  the  train  while  plaintiff  was 
a  passenger  thereon,  an  instruction  which  in 
defining  the  right  of  a  conductor  as  a  con- 
servator of  the  peace  to  arrest,  uses  the 
words  "just  cause"  for  "probable  cause"  is 
erroneous,  for,  while  probable  cause  is  just 
cause,  just  cause  may  be  and  is  something 
else,  and  hence  the  charge  is  misleading  so 
far  as  the  jury  is  concerned,  for  it  may  be 
taken  to  mean  full  or  complete  cause,  such  as 
would  secure  the  criminal  conviction  of  the 
defendant.  Claiborne  v.  Chesapeake  &  O.  R. 
Co.,  33  S.  E.  262,  265,  46  W.  Ya.  863. 

Knowledge. 

It  must  appear  that  the  defaidant  knew 
of  the  existence  of  those  facts  which  tended 
to  show  reasonable  and  probable  cause,  be- 
cause without  knowing  them  he  could  not  act 
upon  them.  Gann  v.  Vamado,  26  South.  79, 
84,  51  La.  Ann.  370. 

Probable  cause  which  constitutes  a  de- 
fense to  an  action  for  malicious  prosecution 
depends  upon  what  the  prosecuting  party 
knew  or  ought  to  have  known  at  the  time  of 
instituting  the  criminal  prosecution.  Cullen 
V.  Hanisch,  89  N.  W.  900,  904,  114  Wis.  24. 

Mlsiiif ormatioA  «■  to  lmw» 

Probable  cause  may  be  founded  on  mis- 
information as  to  the  facts,  but  not  as  to  the 
law;  and  one  is  liable  for  malicious  prosecu- 
tion where  he  knew  the  facts,  and  they  af- 
forded no  probable  cause,  though  he  believed 
otherwise,  through  misinformation  as  to  the 
law.  Whitney  v.  New  York  Casualty  Ins. 
Ass'n,  50  N.  Y.  Supp.  227,  230,  27  App.  Div. 
320. 

ProseciitioA  to  enf oree  olvil  liability. 

Evidence  that  the  prosecution  was  com- 
menced to  enforce  a  civil  liability  is  proof  of 
the  want  of  a  probable  cause.  Clark  v. 
Thompson,  61  S.  W.  194,  195,  160  Mo.  461. 
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Belianoe  oo.  information  of  otlieTi. 

In  detennlBing  whether  there  is  a  prob- 
able cause  or  not  the  inquiry  Is  not  limited 
to  the  facts  within  the  prosecutor's  knowl- 
edge, but  the  information  given  to  the  pros- 
ecutor by  others  may  be  shown^  Owens  v. 
New  Rochelle  Coal  &  Lumber  Co.,  55  N.  Y. 
Supp.  913,  914,  38  App.  Diy  63;  Harpham 
T.  Whitney,  77  IlL  82,  40. 

Probable  cause  sufficient  to  authorize  an 
arrest  "is  such  reasonable  representations 
consistent  with  the  guilt  of  the  party  accused, 
made  to  him  by  credible  persons  claiming  to 
know  the  facts  they  represent  respecting  the 
committing  of  such  supposed  offense,  and 
honestly  belieyed  by  him  to  be  true,  as  lead 
him  to  believe  that  the  person  accused  is 
guilty  of  the  offense  charged."  Atchison,  T. 
&  S.  F.  R.  Ca  T.  Watson,  15  Pac.  877,  880,  87 
Kan.  778. 

Probable  cause  is  the  existence  of  roch 
facts  and  circumstances  as  would  excite  the 
belief  in  the  mind  of  a  reasonable  man  that 
the  plaintiff  was  guilty  of  the  offense.  Ru- 
mors are  not,  but  the  representation  of  others 
is,  foundation  for  such  a  belief.  The  law 
presumes  that  probable  cause  existed  until 
the  party  aggrieved  can  show  the  contrary. 
Mosley  V.  Tearwooil,  19  South.  274^  275»  48 
La.  Ann.  834. 

PBOBABLIB  OONSEQiaENOEL 

The  '^probable  consequence"  of  the  use 
of  given  means  is  the  consequence  which  is 
more  likely  to  follow  from  their  use  than  it 
is  to  fail  to  follow.  Western  Commercial 
Travelers'  Ass'n  y.  Smith  (U.  S.)  86  Fed.  401« 
405,  29  C.  C.  A.  228,  40  li.  B.  A.  668. 

PBOBABIiE  EVIDENOIL 

"'Probable'  evidence,"  says  Bishop  Butr 
ler  in  the  opening  sentence  of  his  analogy,  "is 
essentially  distinguished  from  'demonstra- 
tive' by  this:  that  it  admits  of  degrees  and 
of  all  varieties  of  them  from  the  highest  moral 
certainty  to  the  very  lowest  presumptioa" 
Commonwealth  v.  Costley,  118  Mass.  1,  23. 

PBOBABIiE  VAI.UB 

Rev.  St  div.  5,  U  821,  822,  providing 
that  special  contractors  shall  give  notice  to 
the  owner  at  the  time  of  furnishing  any  ma- 
terial or  performing  any  labor  of  a  "prob- 
able value"  thereof,  means  that  the  employer 
should  be  notified  of  the  particular  sum  ap- 
proximating the  value.  Whiteside  v.  Leb- 
cher,  17  Pac  648,  550,  7  Mont  473. 

"Probable  value"  and  "net  profits"  are 
convertible  terms,  as  applied  to  a  business. 
Poposkey  v.  Mimkwitz,  32  N.  W.  86»  41t  68 
Wis.  322,  00  Am.  Rep.  85a 
6  Wds.  &  P.— 48 


PROBATE. 

See  "Matters  of  Probate." 
All  probate  matters,  see  "AIL'* 

The  probate  of  a  will  is  a  dvil  proceed- 
ing as  contradistinguished  from  criminal  pro- 
ceedings. In  contemplation  of  law  it  is  sole- 
ly an  inquiry  as  to  the  validity  of  a  certain 
paper  writing  whether  it  is  or  is  not  the  last 
will  and  testament  of  the  decedent,  and  the 
judgment  or  decree  in  such  case  is  either  that 
it  is  or  is  not  such  a  will.  In  re  Spiegelhalt- 
er's  Will  (Del.)  39  Atl.  465,  406, 1  Pennewill,  5. 

The  probate  of  a  will  is  a  proceeding  to 
establish  its  validity.  McCay  v.  Clayton,  12 
Atl.  860,  119  Pa.  133. 

The  probate  of  a  will  is  defined  to  be  **the 
proof  before  an  officer  authorized  by  law  tha+ 
the  instrument  offered  to  be  proved  or  re- 
corded is  the  last  will  and  testament  of  the 
deceased  person  whose  testamentary  act  it 
is  alleged  to  be."  2  Bouv.  Law  Diet  878.  In 
other  words,  probate  is  proving  the  instru- 
ment purporting  to  be  a  will  to  have  been 
signed  by  the  testator  in  the  presence  of  at 
least  two  witnesses,  who,  at  his  request,  sign- 
ed the  same  as  witnesses,  and  that  the  testa- 
tor at  the  time  of  the  execution  thereof  was 
of  sound  mind.  Pettit  v.  Black,  12  N.  W.  841, 
844,   13  Neb.   142. 

To  "probate"  a  will  involves  only  a  deter- 
mination that  the  will  was  duly  signed  and 
published,  and  that  the  testator  was  com- 
petent to  make  it  It  simply  establishes  the 
validity  of  the  will.  Lamb's  Estate  v.  Hall, 
80  N.  W.  1081,  1062,  122  Mich.  289. 

In  Bngland  the  probate  of  will  of  per- 
sonal property  was  exclusively  vested  in  the 
ecclesiastical  courts.  There  were  two  modes 
of  probate — one,  ex  parte;  the  other,  inter 
partes.  One  was  proof  of  the  will  "in  com- 
mon form";  the  other  was  proof  thereof  "in 
solemn  form,"  or  "per  testes."  When  a  will 
was  proven  "in  common  form,"  it  was  taken 
before  the  judge  of  the  proper  court  of  pro- 
bate, and  the  executor  produced  witnesses  to 
prove  it  to  be  the  will  of  the  deceased,  with- 
out citing  or  giving  notice  to  the  parties  in- 
terested. It  was  admitted  to  probate  in  the 
absence  of  such  parties.  When,  however,  a 
will  was  proven  "in  solemn  form,"  it  was 
done  upon  petition  of  the  proponent  for  a 
hearing,  and  all  such  persons  as  had  an  in- 
terest, such  as  the  widow,  heirs,  next  of  kin, 
etc.,  were  notified  and  cited  to  be  present  at 
the  probating  of  the  testament  Interroga- 
tories were  propounded  to  the  witnesses  by 
those  producing  the  will  and  by  the  adverse 
party.  The  executor  of  the  will  proved  "in 
common  form"  might,  at  any  time  within 
thirty  years,  be  compelled,  by  a  person  having 
an  interest  to  prove  it  per  testes — "in  solemn 
form."    Luther  v.  Luther,  13  N.  B.  166,  168, 
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122  111.  558.    See,  also,  Richardson  ▼.  Green, 
61  Fed.  423,  426,  9  C.  C.  A.  565. 

A  probate  is  a  Judicial  act  of  a  court 
tiaving  competent  Jurisdiction,  and  while  It 
remains  unappealed  completely  authenticates 
the  rights  of  executors.  And  under  the  fed- 
eral Constitution,  requiring  each  irtate  to  give 
full  faith  and  credit  to  the  records,  public 
acts,  and  Judicial  proceedings  of  other  states, 
an  executor  may  sue  in  North  Carolina  upon 
letters  testamentary  Issued  upon  a  probate 
in  another  stote.  Steven's  Ex'rs  t.  Smart's 
Bx'rs,  4  N.  C.  83. 

The  probate  of  a  will  In  solemn  form  is 
the  probate  by  the  oath  of  other  persons  than 
the  executor.  The  probate  of  a  ?rill  in  com- 
mon form  is  done  by  the  sole  oath  of  the  ex- 
ecutor. The  probate  of  a  will  per  testes  Is 
a  probate  by  the  oath  of  other  witnesses  be- 
sides the  executor.  In  re  Hodnett's  Will  (N. 
1.)  55  AtL  75,  78. 


Administration  aiiil  gnardiamliiy* 

Probate  originally  meant  merely  relating 
to  proof,  and  afterward  relating  to  the  proof 
of  wills.  Yet  In  the  American  law  it  is  now 
a  general  name  or  term  used  to  include  all 
matters  of  which  probate  courts  have  Juris- 
diction, which  are  usually  the  estates  of  de- 
ceased persons  and  all  persons  under  guard- 
ianship. Johnson  y.  Harrison,  50  N.  W.  923, 
924,  47  Minn.  575,  28  Am.  St  Rep.  882. 

The  term  ''probate,"  when  strictly  used, 
relates  to  the  proof  of  a  will  before  an  offi- 
cer or  tribunal  having  Jurisdiction  to  deter^ 
mine  the  question  of  Its  validity.  In  common 
usage,  however,  it  is  often  used  with  refov 
ence  to  the  proceedings  incident  to  the  admin- 
istration and  settlement  of  the  estates  of  de- 
cedents, and  it  is  sometimes  used  in  thin 
sense  in  the  statutes.  Reno  t.  McCully,  22  N. 
W.  902,  904,  65  Iowa,  629. 

Pub.  St  c.  199,  i  13,  provides  that  no  heir 
or  devisee  shall  have  power  to  alien  or  in- 
cumber the  real  estate  of  any  decedent  so  as 
to  affect  the  executor's  sale  thereof  within 
three  years  and  six  months  after  the  "pro- 
bate of  the  will,"  but  that  after  that  period 
he  may  do  so,  and  the  realty  not  be  liable  for 
decedent's  debts  in  the  hands  of  the  pur- 
chaser. Held,  that  the  phrase  ''probate  of  the 
will"  means  not  only  the  admission  of  the 
will  to  probate,  and  its  establishment  as  a 
testamentary  instrument  but  also  the  accept- 
ance or  qualification  of  the  executor.  Appeal 
of  Dawley,  19  AU.  248,  249,  16  R.  I.  694. 

Code,  S  2321,  In  providing  that  all  "bonds 
relating  to  probate  matters"  shall  be  filed  in 
the  office  of  the  clerk  of  the  circuit  court  etc, 
meant  bonds  given  by  executors  and  admin- 
istrators, and  would  not  include  a  guardian's 
bond,  it  being  in  no  sense  a  bond  relating  to 
probate  matters.  Reno  v.  McCully,  22  N.  W. 
902,  904^  65  Iowa,  629. 


Jurisdiction  of  all  "probate  and  testa- 
mentary matters,"  given  by  Constitution  of 
Ohio  to  the  court  of  common  pleas,  may  be 
completely  exercised  without  the  possession 
of  the  power  to  order  the  sale  of  the  lands 
of  the  intestate.  Such  Jurisdiction  is  not 
identical  with  that  power,  nor  does  it  omn- 
prehend  it  Bank  of  Hamilton  v.  Dudley,  27 
U.  S.  (2  Pet)  492,  524,  7  L.  Bd.  49a 

PROBATE  AFPEAI.. 

The  statutory  action  given  by  Rev.  Bt 
c.  66,  1 11,  to  one  who  claims  to  be  a  creditor 
of  an  Insolvent  estate,  where  tlie  commis- 
sioners of  the  insolvent  decide  against  him, 
or  where  the  administrator,  an  heir  at  law,  or 
another  creditor  gives  notice  at  the  probate 
office  of  an  appeal  from  the  decision  of  such 
commissioners  in  his  favor,  is  not  a  probate 
appeaL    Merrill  v.  Crossman,  68  Me.  412,  414. 

PROBATE  BOND* 

A  "probate  bond"  within  the  meaning  of 
the  statute  is  a  bond  which  must  by  law  be 
given  to  the  Judge  of  probate;  such  as  bonds 
given  by  executors  or  administrators,  and 
some  others  which  are  provided  for  by  stat- 
ute.   Thomas  v.  White,  12  Mass.  867,  869. 

PROBATE  OOBB. 

The  body  or  syrtem  of  law  relating  to 
all  matters  of  which  probate  courts  have  Ju- 
risdiction. Johnson  v.  Harrison,  50  N.  W. 
923,  924,  47  Minn.  575,  28  Am.  St  Rep.  882. 

PROBATE  OOURT« 

See  "Prefect's  Court'* 

Distinct  tribunals  for  the  establishment 
of  wills  and  administration  of  the  assets  of 
men  dying  either  with  or  without  wills  are 
variously  called  "prerogative  courts,"  ••pro- 
bate courts,"  "surrogate  courts,"  or  "orphana' 
courts."  Robinson  v.  Fair,  9  Sup.  Ct  30,  86^ 
128  U.  S.  53,  82  L.  Ed.  415. 

Under  the  constitutional  system  the  pro- 
bate court  is,  for  most  purposes  at  least  a 
prerogative,  and  not  a  Judicial  court  and 
has  no  Jurisdiction  over  persons  or  property 
except  in  such  proceedings  as  relate  to  the 
assets  of  a  deceased  person  or  those  under 
disability  and  liable  to  wardship.  Grand 
Rapids,  li.  &  D.  R.  Co.  V.  Chesebro,  42  N.  W. 
66,  68,  74  Mich.  466. 

The  origin  of  our  probate  courts  is  traced 
bade  to  the  ecclesiastical  courts  of  England, 
the  Jurisdiction  of  which  was  practically  lino- 
Ited  to  the  probate  of  wills,  the  granting  of 
administrations,  and  the  suing  for  legacies. 
3  Bl.  Comm.  pp.  95-98.  In  every  other  re- 
spect the  control  of  estates,  executors,  and 
administrators  was  exclusively  in  the  com- 
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mon-law  and  chancery  courts.  Aa  Judge 
Woemer  puts  it  in  his  invaluable  treatise 
The  American  Law  of  Administration:  "It 
should  therefore  be  remembered  that  there 
Is  a  very  great  difference  between  the  total- 
ity of  the  powers  exercised  by  the  English 
courts  in  connection  with  the  administration 
of  estates  of  deceased  persons,  sometimes 
called  testamentary  or  probate  Jurisdiction, 
and  the  testamentary  or  probate  Jurisdic- 
tion of  ecclesiastical  courts, — ^a  distinction 
which  ts  of  the  utmost  Importance  in  •ascer- 
taining the  conclusiveness  of  the  Judgments 
and  decrees  of  the  several  classes  of  courts 
in  collateral  proceedings.  Now,  In  this  coun- 
try, probate  courts,  since  their  first  estab- 
lishmoit  in  Massachusetts  in  17S4  (Rev.  St 
1784,  c.  46;  Wales  v.  WlUard,  2  Mass.  120, 
124),  were  patterned  after  the  English  mod- 
els. But  in  the  great  majority  of  Instances 
they  have  outgrown  their  limited  and  In- 
ferior Jurisdiction  as  mere  statutory  courts 
deriving  their  sole  authority  from  legislative 
enactment,  and  have  developed  Into  courts 
of  record,  with  increased  powers  (proceeding 
according  to  the  course  of  common  law),  and 
within  the  field  of  their  Jurisdiction  they  are 
as  much  a  branch  of  the  Judiciary  of  the 
state  as  any  court  of  general  or  plenary 
powers.  •  •  •  Their  orders.  Judgments, 
and  decrees  are  therefore  as  conclusive  upon 
the  parties  to  the  record,  until  reversed  or 
annulled  on  appeal,  writ  of  error,  or  direct 
proceeding  in  chancery  for  fraud,  as  decrees 
in  ctiancery  or  Judgments  at  law."  Woemer, 
Adm'n  (2d  Ed.)  f  146.  Connecticut,  however, 
has  remained  a  signal  exception,  and  in  that 
state  they  are  still  committed  to  a  restrictive 
view  of  probate  Jurisdiction.  The  court  Is 
described  as  of  ''limited  Jurisdiction''  (Grif- 
fin V.  Pratt,  S  0)nn.  613) ;  as  "inferior  courts 
of  limited  Jurisdiction"  (Wattles  v.  Hyde,  9 
Conn.  10,  13) ;  as  ''limited  and  inferior"  (Ap- 
peal of  Culver,  48  Conn.  166) ;  as  of  "special 
and  limited  Jurisdiction"  (Appeal  of  Pot- 
wine,  31  Conn.  381) ;  as  "limited  and  special 
and  purely  statutory"  (Fayerweather  v.  Mon- 
son,  61  Conn.  431,  28  Atl.  878) ;  as  not  pro- 
ceeding according  to  the  course  of  the  com- 
mon law  (Sears  v.  Terry,  26  Conn.  273). 
Plant  V.  Harrison,  74  N.  T.  Supp.  411,  441, 
86  Misc.  Rep.  649. 

In  discussing  the  character  of  probate 
courts  under  the  provisions  of  the  Constitu- 
tion and  laws  of  Minnesota,  it  is  said  that 
they  are,  in  fact,  courts  of  superior  Jurisdic- 
tion, Though  limited  to  certain  spciicified 
subjects,  their  Jurisdiction  in  respect  to  the 
same  is  general,  and  not  inferior.  To  be 
sure,  they  are  to  some  extent  under  the  con- 
trol of  the  district  and  superior  courts,  but 
only  in  the  exercise  of  an  appellate  and  rem- 
edial Jurisdlctfon.  Davis  t.  Hudson,  11  N. 
W.  136,  139,  29  Minn.  27. 

As  eoimtj  oonrt. 

Bee  "County  Court"* 


As  eourt  of  reeord. 

See  "Court  of  Record.** 

Probate  Jiidce  synoAymona* 

The  words  "probate  court,"  as  used  In  • 
motion,  affidavit,  and  order  for  the  examina- 
tion of  a  Judgment  debtor,  in  place  of  t^ 
words  "probate  Judge,"  as  employed  in  the 
statute  giving  Jurisdiction  to  issue  such  or- 
ders, were  nearly  synonymous  with  the 
words  "probate  Judge,"  so  that  the  variance 
was  Immaterial.  White  Sewing  Ma(dL  Oo» 
V.  Wait,  24  Kan.  136,  139. 

PBOBATB    OOUBT    KA.VINO    J1JBI8- 
BIOTION. 

Oen.  St  1866,  e.  67,  I  47,  subd.  1,  de- 
clares that  the  executor,  administrator,  or 
guardian  should  be  licensed  to  make  a  sale 
of  real  estate  by  the  "probate  court  having 
Jurisdiction."  Held,  that  the  "probate  court 
having  Jurisdiction,"  as  there  used,  should  be 
construed  to  mean  the  probate  court  whose 
Jurisdiction  it  is  proper  to  invoke  in  the  case 
in  hand — ^In  other  words  the  probate  court  in 
whose  Jurisdiction  the  administration  of  the 
estate  is  pending ;  and  that  It  did  not  mean 
the  probate  court  granting  the  license  to  selL 
Although  it  be  the  proper  and  only  court 
which  could  grant  It  It  must  also,  before 
granting  it  have  acquired  authority  to  do 
so  through  the  petition  and  notices  pre- 
scribed by  the  statute.  Rumrill  v.  First  Mat 
Bank,  9  N.  W.  781,  782,  28  Minn.  20& 


PBOBATE    OOUBT    OF    OOMPETENT 
JUBISDIOTION. 

See  "Competent  Jorisdiction.'' 


PBOBATE  FEE. 

A  reward  or  compensation  to  a  eounty 
Judge  or  Judge  or  register  of  probate  for  serv- 
ices rendered  or  to  be  rendered.  State  t. 
Mann,  45  N.  W.  526,  627,  76  Wis.  469. 

PBOBATE  HOMESTEAD. 

A  "probate  homestead"  is  a  homestead 
set  apart  by  the  court  for  the  use  of  a  sur- 
viving husband  or  wife  and  the  minor  chil- 
dren out  of  the  common  property,  or,  if  there 
be  no  common  property,  then  out  of  the  real 
estate  belonging  to  the  deceased.  In  re 
Noah's  Estate,  15  Pac.  290,  291,  78  Cat  590, 
2  AuL  St  Rep.  884. 

PBOBATE  JUDGE. 

As  county  officer,  see  "County  Officer.** 
As  Judge,  see  "Judge." 
Prefect  as,  see  "Prefect" 
Probate  court  synonymous,  see  "Probate 
Court" 
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PROBATE  JUBISBIOTION. 

There  is  no  definition  which  describes 
generally  the  Jurisdiction  pertaining  to  pro- 
bate courts.  They  are  courts  created  as  a 
rule  by  statutes,  and  their  Jurisdiction  de- 
Qned  by  statutes.  In  each  state  where  such 
courts  exist  their  powers  are  defined  by  its 
laws.  Richardson  r.  Green  (U.  S.)  61  Fed. 
423,  425,  9  C.  a  A.  565. 

The  words  "probate  Jurisdiction**  in  Rev. 
St  f  1932,  providing  that  the  probate  courts 
of  the  territory  of  Montana,  in  their  resi)ec- 
tive  counties.  In  addition  to  their  "probate 
Jurisdiction,"  are  authorized  to  hear  and  de- 
termine civil  causes,  etc,  mean  the  ezerdse 
of  the  ordinary  power  of  what  ex  vi  termini 
is  generally  understood  to  be  the  authority 
of  courts  of  that  name.  They  derive  their 
origin  from  the  ecclesiastical  courts  of  Eng- 
land, and  this  fact  suggests  the  character  of 
their  powers.  Unless  otherwise  regulated 
by  statute,  they  have  a  special  mode  of  pro- 
cedure, and  are  subject  to  rules  that  had 
their  origin  in  the  ecclesiastical  courts,  and 
issues  of  fact  are  not  tried  by  Jury.  Their 
powers  are  limited  unless  extended  by  stat- 
ute, and  are  confined  to  the  establishment  of 
wills,  the  settlement  and  management — or, 
in  other  words,  the  administration — of  dece- 
dents' estates,  the  supervising  of  the  guard- 
ianship of  infants,  the  control  of  their  prop- 
erty, the  allotment  of  dower,  and  other 
powers  pertaining  to  the  same  general  sub- 
ject Chadwick  v.  Chadwick,  13  Pac.  885, 
388,  6  Mont  566. 

Const  art  7,  |  12,  providing  that  the 
county  court  shall  have  the  "Jurisdiction  per- 
taining to  probate  courts,"  will  be  construed 
to  include  the  Jurisdiction  to  appoint  guard- 
ians for  minors  and  insane  persons.  "The 
phrase  has  no  legal  definltioa  Courts  of 
probate  had  no  existence  at  common  law. 
These  courts  have  been  created  and  their  du- 
ties and  Jurisdiction  defined  by  law  in  most, 
if  not  all,  of  the  states  of  the  Union.  In  the 
majority  of  the  states  at  the  time  of  the 
adoption  of  the  Constitution  the  authority  to 
appoint  guardians  of  the  persons  and  estates 
of  insane  persons  was  vested  in  the  probate 
courts.'*    Monastes  v.  Catlin,  6  Or.  119,  122. 

While  the  "probate  forum"  is  often  un- 
advisedly spoken  of  as  of  limited  Jurisdic- 
tion, the  powers  of  this  court  are  not  only 
general,  but  plenary,  in  cases  where  it  is  au- 
thorized to  act;  and  its  Judgment  is  final 
and  conclusive  on  all  parties.  Fitzpatrlck  v. 
Simonson  Bros.  Mfg.  Co.,  90  N.  W.  878,  880, 
86  Minn.  140. 

FBOBATE  OFITOE. 

Under  Act  July  3,  1861,  c  2488,  |  1,  re- 
quiring the  debtor  to  file  a  schedule  of  prop- 
erty embraced  in  the  assignment  and  a  list 
of  the  names  and  residences  of  the  creditors 


in  the  office  of  the  register  of  probate,  a  plea 
stating  that  the  filing  was  in  the  "probate 
office"  was  substantially  equivalent  to  one 
alleging  a  filing  in  the  ''register  of  probate's 
office,"  both  terms  meaning  the  same  thing. 
Chamberlain  v.  Perkins,  51  N.  H.  836^  839. 

PBOBATE  PBOOEEBING. 

As  an  action,  see  ''Action." 

As  case,  see  "Case." 

As  civil  action  or  suit,  see  "^CivU  AcdiHi 
—Case— Suit— Etc" 

As  Judicial  proceedings,  see  "Judicial 
Proceeding." 

As  proceeding,  see  "Proceedings.'* 

As  special  proceeding,  see  "Special  Pro- 
ceeding." 

As  suit,  see  "Suit  (Noun).** 

A  "probate  proceeding"  ia  one  to  contest 
the  validity,  as  a  will,  of  a  paper  which  had 
been  admitted  to  probate  as  such,  aa  much 
as  a  proceeding  instituted  to  have  a  paper 
probated  as  a  wiU.  Franks  v.  Chapman,  61 
Tex.  576,  67a 

PROBATION. 

See  "Period  of  ProbatloiL* 

PBOBATIONABT  TEBM. 

The  expression  "probationary  term,**  as 
used  in  Laws  1899,  c  870,  |  8,  requiring  all 
appointments  in  the  classified  service  of  a 
city  to  be  for  a  "probationary  term,"  implies 
definite  or  stated  leng^th  of  duration,  espe- 
cially so  when  such  term  is  to  be  provided 
in  advance.  It  Is  not  any  time  within  a  fixed 
length  of  duration,  unmeasured  by  the  rules, 
and  measurable  by  the  pleasure  or  will  of 
the  appointing  power.  Probationary  implies 
the  purpose  of  the  term  or  period,  but  not  itn 
length.  People  t.  Kearny,  58  N.  B.  14^  lfi» 
164  N.  T.  64. 


PROBATIVE  FORCE. 

"Probative  force  means  a  force  serving 
for  proof."  Appeal  of  Sturdevant»  42  AtL 
70,  78,  71  Conn.  392. 


PROBATOR. 

Where  a  culprit  indicted  for  treason  or 
felony  confessed  the  truth  of  the  diarge,  and 
upon  being  sworn  revealed  all  the  treasons 
and  felonies  within  his  knowledge,  and  en- 
tered before  a  coroner  his  appeal  against  all 
his  partners  in  crime  who  were  within  the 
realm,  the  criminal  thus  confessing  was  call- 
ed the  "approver,"  or  in  Latin  '*probator," 
and  the  person  implicated  was  styled  the 
"appellee";  and  where  he  made  a  full  and 
true  disclosure  and  convicted  the  appellee  the 


PROCEDENDO 


5631 


PEOCEEDINQ 


King  pardoned  him  as  to  his  life.  State  t. 
Graham,  41  N.  J.  Law  (12  Vroom)  15,  le,  82 
Am.  Rep.  174. 

PROCEDENDO. 

The  function  of  a  ••procedendo"  is  to  re- 
mit a  cause  to  an  inferior  from  a  superior 
court  to  which  it  has  been  removed,  by  writ 
either  granted  on  a  suggestion  or  of  course. 
It  directs  the  inferior  court  to  proceed, 
«ither  because  the  suggestion  has  not  been 
sustained  or  because  the  party  who  procured 
the  removal  has  not  conformed  to  the  rules 
prescribed  by  the  superior  court  in  such 
cases.  It  is  intended  to  restore  the  statu 
quo.  Tates  y.  People  (N.  Y.)  6  Johns.  337, 
446. 

PROCEDURE. 

'•The  term  ^procedure'  Is  so  broad  In  its 
signification  that  it  is  seldom  employed  in 
our  books  as  a  term  of  art  It  includes  In 
its  meaning  whatever  is  embraced  by  the 
three  technical  terms  'pleading,'  'evidence,' 
and  'practice.'  The  word  means  those  legal 
rules  which  direct  the  course  of  proceedings 
to  bring  parties  into  court,  and  the  course  of 
the  court  after  they  are  brought  in."  Krlng 
V.  Missouri,  2  Sup.  Ct.  R.  443,  452,  107  U.  S. 
221,  27  L.  Ed.  506  (quoting  Bish.  Or.  Proc 
i  2);  Angevlne  v.  Flelschmann,  67  N.  Y.  Supp. 

182,  1S3,  55  App.  Div.  106;  Kansas  City  t. 
O'Connor,  36  Mo.  App.  594,  59& 

The  word  "procedure,"  as  used  in  the 
general  rule  that  in  matters  of  procedure  the 
lex  fori  controls,  applies  to  the  nature  of  the 
action — as,  whether  it  shall  be  covenant,  as- 
sumpsit, debt,  etc.;  to  the  rules  of  pleading 
and  evidence;  the  order  and  manner  of  trial; 
and  the  nature  and  effect  of  process;  and  per- 
haps to  all  other  matters  of  remedy  only, 
which  are  not  incorporated  into  the  contract 
as  affecting  its  nature  and  obligatory  char- 
acter. Cochran  v.  Ward,  29  N.  B.  795,  797, 
5  Ind.  App.  89,  51  Am.  St  Rep.  229. 

The  term  "procedure"  is  broad  enough 
to  cover  an  order  to  stay  execution  of  a  Judg- 
ment and  it  is  so  used  in  Act  March  22, 
1892,  §  74,  providing  that  the  procedure  pre- 
scribed by  the  Code  of  Civil  Procedure  for 
actions,  proceedings,  and  remedies  in  courts 
of  record  shall  be  used  in  Mt  Vernon  city 
court.  It  is  the  generic  term  adopted  for  the 
formal  title  of  the  codified  law  of  this  state. 
Angevlne  v.  Pleischmann,  67  N.  Y.  Supp.  182, 

183,  55  App.  Div.  106. 

PROCEED. 

"Proceed,"  as  used  in  a  notice  by  a  sure- 
ty on  a  note  after  it  became  due,  directing 
that  the  payee  should  at  once  proceed  and 
collect  the  note,  means  to  commence  and 


carry  on  a  legal  process.    IllflP  v.  Weymouth, 
40  Ohio  St  101,  103. 

A  stipulation  not  to  proceed  against  a 
party  is  an  agreement  not  to  sue  him.  Plan- 
ter's Bank  v.  Houser,  57  Ga.  140, 141. 

The  words  ••to  proceed,"  as  used  in  New 
York  City  Charter,  §  1406,  provides  that  the 
Courts  of  Special  Sessions  of  New  York 
should  have  in  the  first  instance  exclusive 
Jurisdiction  to  hear  and  determine  all  char- 
ges of  misdemeanors  committed  within  the 
city  of  New  York  except  charges  of  Ubel,  but 
such  courts  should  be  divested  of  jurisdic- 
tion "to  proceed"  with  the  hearing  and  deter- 
mination of  any  charge  of  misdemeanor  in 
either  of  certain  cases,  are  not  to  be  con- 
strued in  the  narrow  sense  of  continuing  a 
proceeding  already  begun.  The  words  are 
used  in  their  broader  sense.  Lexicographers 
give  as  the  usual  definition  of  "to  proceed": 
"to  conduct,  to  begin  and  carry  on  an  action 
or  proceeding."  People  v.  McCarthy,  61  N. 
B.  899,  900,  168  N.  Y.  549  (citing  Webst 
Diet;  Cent  Diet). 

PBOCEED  TO  8EJu 

"Proceed  to  sea,"  as  used  in  a  bond  pro- 
viding for  a  forfeiture  if  a  seaman  should 
desert  and  escape  so  that  the  vessel  should 
"proceed  to  sea"  without  him,  etc.,  should 
not  be  construed  to  mean  as  soon  as  the  ship 
begins  to  proceed  towards  the  sea,  or,  in 
other  words,  as  soon  as  she  commences  the 
voyage,  but  means  until  the  ship  got  to  sea; 
and  hence  where  a  seaman  shipped  at  Phil- 
adelphia, and  deserted  at  a  point  on  the  voy- 
age down  the  Delaware  river,  the  forfeiture 
was  not  incurred.  Behncke  v.  King  (Pa.)  9 
Serg.  &  R.  151,  154. 

A  vessel  which  had  left  her  docks  and 
anchored  in  the  river  two  days  before  her 
date  of  sailing,  the  master  not  being  on 
board,  and  the  riggers  being  engaged  in  com- 
pleting her  rigging,  will  not  be  deemed  to 
be  "proceeding  to  sea,"  within  5  Geo.  IV,  c. 
73,  8  35,  providing  that  In  case  the  master 
of  an  outward  bound  ship  shall  "proceed  to 
sea"  without  employing  a  licensed  pilot  he 
shall  be  liable  to  pay  the  pilot  who  first  offers 
his  services  in  like  manner  as  if  the  pilot 
had  been  employed,  and  hence  the  owners  of 
the  boat  were  liable  for  damages  caused 
while  the  ship  lay  at  anchor.  Rodrigues  v. 
Melhuish,  10  Bxch.  110,  113. 

PROCEEDING. 

See  "Admiralty  Proceeding**;  •'Bank- 
ruptcy Proceeding";  "Bastardy  Pro- 
ceeding"; ••Civil  Action— Case— Suit— 
Etc.";  "Collateral  Proceeding";  "Com- 
mon Proceeding";  "Composition  Pro- 
ceeding"; "Criminal  Proceeding";  "Dis- 
barment Proceeding";  "Divorce  Case"; 
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••Future  Action  or  Proceeding";'  "Irreg- 
ular Proceedings"; -^"Judlcial  Proceed- 
ing"; "Legal  Proceedings'' ;  "Matter  of 
Procedure'';    "Ordinary    Proceeding"; 
••Probate    Proceeding";    "Special    Pro- 
ceeding";    "Stay     of     Proceedings"; 
"Summary  Proceeding";  "Supplemen- 
tary   Proceeding";    '•Unfair    Proceed- 
ings." 
All  proceedings,  see  "All." 
Like  proceedings,  see  "Like.'' 
Other  proceedings^  see  ''Other.** 

•In  its  general  acceptation,  'proceeding' 
means  the  jorm  in  which  actions  are  to  he 
brought  and  defended^  the  manner  of  inter- 
vening in  suits,  of  conducting  them,  the  mode 
of  deciding  them,  of  opposing  judgments  and 
of  executing.  Ordinary  proceedings  intend 
the  regular  and  usual  mode  of  carrying  on  a 
suit  by  due  course  of  common  law."  Erwln 
V.  United  States  (U.  S.)  37  Fed.  470,  488^  2  L* 
R.  A.  229  (citing  Bouy.  Law  Diet). 

The  word  "proceeding"  ordinarily  re- 
lates to  fonafuof  law,  to  the  modes  in  which 
judicial  transactions  are  conducted.  People 
V.  White  (N.  Y.)  14  How.  Prac.  498,  501. 

A  "proceeding"  is  defined  as  the  Instru- 
ment whereby  the  party  injured  obtains  re- 
dress for  wrongs  committed  against  him,  ei- 
ther in  respect  to  his  personal  contracts,  his 
person,  or  his  property.  Sanford  ▼.  Sanford, 
28  Conn.  6,  20. 

The  term  "proceedings"  in  Code,  |  3516, 
proYlding  that  all  proceedings  prescribed  for 
the  circuit  court  shall  be  pursued  in  justices' 
courts,  does  not  relate  to  matters  pertaining 
to  the  powers  of  the  court,  but  to  the  form 
and  manner  of  the  exercise  of  power.  -  The 
Code  does  not  confer  power,  it  relates  to  the 
manner  of  the  exercise  of  power.  St  Joseph 
Mfg.  Co.  y.  Harrington,  5  N.  W.  568»  569,  53 
Iowa,  380. 

The  phrase  "proceedings  and  practice," 
as  used  in  Const  1870,  art  6,  §  29,  providing 
that  all  laws  relating  to  courts  shall  be  gen- 
eral and  of  uniform  operation,  and  the  organ- 
ization, jurisdiction,  powers,  proceedings  and 
practice  of  all  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  shall  be 
uniform,  must  be  construed  to  mean  the  form 
in  which  actions  are  brought,  and  the  manner 
of  conducting  and  carrying  on  suits  to  be  re- 
pugnant to  the  provisions  of  the  Constitution 
must  give  special  Judicial  powers  to  certain 
judges  which  are  not  given  by  express  terms 
or  by  implication  to  Judges  of  other  courts 
of  the  same  class  or  grade  in  the  state.  Peo- 
ple y.  Raymond,  57  N.  EL  1066,  1069,  186  111. 
407. 

A  city  charter  provided  that  all  "pro- 
ceedings" before  the  municipal  court  includ- 
ing proceedings  for  the  violation  of  any  city 
ordinance,  should  be  governed  and  regulated 
by  the  general  laws  of  the  state  applicable  to 


the  Justice  of  the  peace  or  justice's  court  In 
like  or  similar  cases.  Held,  that  the  word 
"proceedings"  was  evidently  used  in  its  very 
broadest  signification.  Proceeding  is  defined 
by  Black  as  follows:  •In  a  general  sense,  tiie 
form  and  manner  of  conducting  judicial  busi- 
ness before  a  court  or  judicial  office.  In  a 
more  particular  sense,  any  application  to  a 
court  of  Justice."  Ex  parte  McGee,  54  Pac. 
1091, 1092,  38  Or.  165. 

A  motion  for  new  trial  la  not  a  mere 
"matter  of  proceeding"  vTlthin  Act  Jane  1» 
1872,  relating  to  conformity  with  state  prac- 
tice in  fedwal  courts  in  mere  matters  of  pro- 
ceeding. Indianapolis  Sl  St  Louis  R.  Oo^  t. 
Horst  98  U.  S.  291,  23  L.  Ed.  898. 

As  aet  to  be  perf  ovmedL 

The  word  "proceeding,"  botti  in  its  po^ 
alar  use  and  in  its  technical  application,  has 
a  definite  meaning.  It  means  in  all  cases 
the  p^pnaance  of  an  act,  and  is  wholly  dis- 
tinct from  any  consideration  of  an  abstract 
right  'A  proceeding  in  a  civil  action  is  an 
act  necessary  to  be  done  in  order  to  attaim 
a  given  end.  It  Is  a  prescril)ed  mode  of  ac- 
tion for  carrying  into  effect  a  legal  right. 
Rich  V.  Husson,  11  N.  Y.  Leg.  Obs.  119,  121; 
Fielden  v.  Lahens,  22  N.  Y.  Supar.  Gt  (9 
Bosw.)  436,  444.  And,  so  far  from  inyolving 
any  consideration  or  determination  of  the 
right  presupposes  its  existence.  The  pro- 
ceeding follows  the  right  Rich  v.  Husson,  8 
N.  Y.  Super.  Ct  (1  Duer)  617,  620;  Id.,  11  N. 
Y.  Leg.  Obs.  119,  121;  Hopewell  v.  State,  54 
N.  B.  127,  129,  22  Ind.  App.  489;  In  re  Mace 
(N.  Y.)  4  Redf.  Sur.  325,  327.  The  rules  by 
which  proceedings  are  governed  are  rules  of 
procedure;  those  by  which  rights  are  estab- 
lished and  defined,  rules  of  law.  It  is  the 
law  which  gives  a  right  to  costs  and  fixes 
their  amount  It  is  procedure  which  declares 
when  and  by  whom  the  costs  to  which  a 
party  has  a  previous  title  shall  be  adjusted 
or  taxed,  and  when  and  by  whose  direction 
a  judgment  In  his  favor  shall  be  entered. 
Fargo  V.  Helmer  (N.  Y.)  43  Hun,  17, 19. 
J 

Proceeding  means  the  performance  of 
an  act  Ex  parte  McOee,  54  Pac.  1091,  1092, 
83  Or.  165. 

A  proceeding  In  court  is  an  act  done  by 
the  authority  or  direction  of  the  court  ex- 
pressed or  implied,  >as  the  Issuing  of  an  exe- 
cution, or  the  delivery  by  the  clerk  of  a 
transcript  of  the  judgment  to  the  plaintiff. 
Bulkeley  v.  Keteltas,  5  N.  Y.  Super.  Ct  (8 
Sandf.)  740,  741. 

All  matters  and  steps. 

In  Morewood  v.  Holllster,  6  N.  T.  (2 
Seld.)  309,  it  Is  said:  "The  term  'proceedings,' 
In  its  more  general  sense  in  law,  means  all 
steps  or  measures  adopted  in  the  prosecution 
or  defense  of  an  action."  Ck>rdon  v.  State,  4 
Kan.  489,  501;  Atchison,  T.  &  S.  F.  Ry.  Oo.  ▼. 
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IlrasBfleld,  82  Pae.  814^  815,  61  KaxL  167; 
In'  the  above  cases  it  will  be  seen  that  the 
term  "proceedings"  1b  nsed  with  reference  to 
something  done  or  to  be  done  In  a  court  of 
Justice.  Hopewell  t.  State,  64  N.  BL  127,  129, 
22  Ind.  App.  489. 

The  word  "proceedings"  has  acquired  a 
technical  and  appropriate  meaning  in  law. 
It  may  mean  more  than  the  record  history  of 
a  case.  It  is  undoubtedly  sometimes  used  In 
the  reetrictive  sense.  In  Its  ordinary  ac- 
ceptation the  word,  when  unqualified  except 
by  the  subject  to  which  It  applies,  includes 
the  whole  of  the  subject  Thus,  the  proceed- 
ings of  a  suit  embrace  all  matters  that  occur 
in  its  progress  Judicially;  proceedings  upon 
a  trial,  all  that  occur  in  that  part  of  the  liti- 
gation. We  are  of  the  opinion,  when  a  court 
orders  the  stay  of  all  proceedings  in  an  action, 
it  arrests  and  suspends  anything  which  per- 
tains to  Its  progress  as  such  action,  except 
such  steps  which  operate  incidentally  to  the 
purpose  for  which  the  stay  of  proceedings 
was  obtained,  or  which  are  not  dependent  up- 
on or  connected  with  the  order.  A  Judgment 
entered  after  an  order  staying  proceedings  is 
obtained,  and  within  the  time  in  which  it  was 
operative,  is  a  violation  of  the  order.  Uhe 
V.  Chicago,  M.  Sl  St  P.  Ry.  Co.,  64  N.  W.  601, 
602,  3  S.  D.  663. 

The  word  "proceeding**  is  applicable  to 
every  step  taken  by  a  suitor  to  obtain  the  in- 
terposition or  action  of  a  court  Johnson  v. 
Jones,  2  Neb.  126,  127;  O'Dea  v.  Washington 
County,  3  Neb.  118^  121. 

In  its  most  comprehensive  sense,  the 
term  ''proceeding"  includes  every  step  taken 
in  a  dvll  action,  except  the  pleadings.  Strom 
V.  Montana  Ctent  Ry.  Co.,  84  N.  W.  46,  47,  81 
Minn.  346.  See,  also,  G'Bea,  v.  Washington 
County,  3  Neb.  118,  121;  Wilson  v.  Macklin, 
7  Neb.  60,  62. 

Under  Code  1846,  |  149,  which  author- 
izes the  court  at  any  time  in  furtherance  of 
justice  to  amend  any  pleading  or  proceeding 
by  correcting  a  mistake  in  any  respect,  it  was 
held  that  the  term  "proceeding**  is  generally 
applicable  to  any  step  taken  by  a  party  in  the 
progress  of  an  action,  and  that  anything  done 
from  the  commencement  to  its  termination 
is  a  proceeding.  Wilson  v.  Allen  (N.  Y.)  8 
How.  Prac.  369,  371;  Hopewell  v.  State,  64 
N.  E.  127,  129,  22  Ind.  App.  489. 

The  word  "proceeding,**  as  used  in  Comp. 
Laws,  8  382,  providing  that  the  court  may 
dismiss  an  action  for  disobedience  by  the 
plaintiff  of  an  order  concerning  the  proceed- 
ings in  the  action,  means  any  proceedings  in 
the  case.  Jackson  County  Com'rs  v.  Hoag- 
lln,  6  Kan.  658. 

How.  Ann.  St  §  6496,  authorizing  the 
transfer  of  civil  suits  or  proceedings  from  one 
circuit  court  to  another  where  certain  spe- 
cial causes  exist,  includes  all  matters  con- 


nected with  or  attending  the  exercise  of  the 
power  conferred  upon  the  circuit  courts  in 
chancery  wnlch  are  necessary  to  enable  the 
court  to  exercise  the  superintending  control 
and  authority  conferred  upon  it  by  the  stat- 
ute. Kittrldge  v.  WaiBhtenaw  Circuit  Judge, 
44  N.  W.  1061, 1052,  80  Mich.  200. 

"Proceedings  upon  executions  and  other 
final  processes,*'  as  used  in  Act  1828,  c.  68^ 
which  provides  that  the  process  and  modes 
of  proceedings  of  the  highest  state  court  of 
original  jurisdiction  are  aj^licable  to  courts 
of  the  United  States  in  the  states  respective- 
ly, "includes  all  the  regulations  and  steps  in- 
cident to  that  process,  from  its  commence- 
ment to  its  termination,  as  prescribed  by  the 
state  laws,  so  far  as  they  can  be  made  to  ap- 
ply to  the  federal  courts.**  Duncan  v.  Darst 
42  U.  S.  (1  How.)  301,  306. 

In  Beers  v.  Haughton,  84  U.  S.  (9  Pet) 
362,  9  L.  Ed.  145,  the  court.  In  construing 
the  act  of  May  19,  1828,  say:  "The  words 
*the  proceedings  on  writs  of  execution  and 
other  final  process'  must,  from  their  very  Im- 
port, be  construed  to  include  all  the  laws 
which  regulate  the  rights,  duties,  and  con- 
duct of  officers  in  the  service  of  such  process, 
according  to  the  exigency,  upon  the  person  or 
property  of  the  execution  debtor;  and  also 
all  exemptions  from  arrest  or  imprisonment 
under  such  process  created  by  those  laws.'* 
This  quotation  covers  the  whole  ground  of 
controversy  on  the  effect  of  the  words  "pro- 
ceedings thereupon."  United  States  v.  Knight, 
39  U.  S.  (14  Pet)  301,  814,  816»  817,  10  L.  Ed. 
466. 

The  phrase  '^proceedings  thereupon**  in 
Act  Cong.  May  19,  1828,  means  the  exercise 
of  all  the  duties  of  the  ministerial  officers  of 
the  states  prescribed  by  the  laws  of  the  state 
for  the  purpose  of  obtaining  the  fruits  of 
Judgment  Amis  v.  Smith,  41  U.  8.  (16  Pet.) 
313,  10  L.  Ed.  973. 

Am  eiLtire  vroeeedlns* 

Under  Code  1873,  c.  118,  |  84,  providing 
that  "after  sentence  or  order  ♦  •  ♦  a 
person  not  a  party  to  the  proceeding  may, 
within  five  years,  proceed  by  bill  in  equity  to 
impeach  or  establish  the  will,"  etc.,  the  term 
"proceeding"  refers  to  the  entire  proceeding, 
including  the  order  admitting  the  will  to  pro- 
bate or  rejecting  it  Dlllard  T.  Dillard's 
Ex'r,  78  Va,  208,  210. 

The  word  "proceeding,"  as  used  in  an  In- 
dictment which  charged  defendant  with  per 
Jury  committed  in  a  criminal  proceeding  en 
titled  "The  State  of  Iowa  v.  Pred  Perry,' 
wherein  the  said  Perry  was  charged  and  ae 
cused  on  preliminary  hearing  of  crime^  waf 
not  intended  to  refer  to  the  information  filed, 
as  that  was  mentioned  as  the  basis  of  the 
proceedings,  but  the  word  has  reference  to 
the  criminal  action  as  a  whole,  and  not  ot 
some  particular  process  essential  to  its  pros- 
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ecution,  or  some  act  or  step  taken  therein. 
State  V.  Perry,  91  N.  W.  765,  766,  117  Iowa, 
463. 

A-cknoirledgiiieiLt  by  notary* 

Within  Code  Civ.  Proc.  §  547,  providing 
that  a  judge  should  not  act  in  an  action 
or  proceeding  to  which  he  is  a  party  or  in 
which  he  is  interested,  etc.,  the  terms  "ac- 
tion" and  "proceeding"  refer  to  actions  or 
proceedings  In  courts  of  Justice,  and  cannot 
be  held  to  apply  to  the  taking  of  an  acknowl- 
edgment by  a  notary  public.  First  Nat 
Bank  ▼.  Roberts,  23  Pac.  718,  722,  9  Mont 
323. 

Act  of  oAoor* 

The  act,  however  tortlons,  of  an  execu- 
tive officer  of  a  court,  done  under  color  of  its 
process,  is  a  "proceeding"  of  that  court  with- 
in Rev.  St  §  720  [U.  S.  Comp.  St.  1901,  p. 
581],  inhibiting  injunctions  by  federal  courts 
to  stay  proceedings  in  state  courts,  except  in 
certain  cases.  American  Ass'n  v.  Hurst  (U. 
S.)  59  Fed.  1,  5»  7  C.  0.  A.  598. 

Action  mnd  suit  synonymoiis. 

The  words  "suit"  "action,"  and  'pro- 
ceedings at  law,"  in  Gen.  St  c.  36,  §  24,  pro- 
viding that  no  person  shall  be  disqualified  as 
a  witness  in  common  civil  suits  or  proceed- 
ings, at  law  or  in  equity,  by  reason  of  his 
interest  in  the  event  of  the  same  as  a  party 
or  otherwise,  and  providing  that  in  all  ac- 
tions, except  actions  on  book  account,  where 
one  of  the  original  parties  to  a  contract  or 
cause  of  action,  at  issue  on  trial,  is  dead  or 
insane,  the  other  party  shall  not  be  admitted 
to  testify  in  his  own  favor,  and  in  Acts  1864, 
No.  31,  §  1,  providing  that  the  proviso  in  the 
former  act  shall  not  in  any  manner  affect 
any  suit  brought  or  pending  on  the  1st  day 
of  August,  18G3,  were  used  in  reference  to 
the  same  subject-matter,  and  substantially 
as  synonymous  terms.  Calderwood  v.  Cal- 
derwood's  Estate,  38  Vt  171-174. 

While  it  is  true  that  the  term  "proceed- 
ing" is  a  broader  and  more  comprehensive 
term  than  "action,"  it  is  quite  evident  that 
the  term  "proceedings"  in  the  United  States 
law  (Rev.  St  §  2326  [U.  8.  Comp.  St  1901, 
p.  1430])  providing  that,  when  an  adverse 
claim  to  mining  ground  shown  to  be  patented 
is  filed,  it  shall  be  the  duty  of  the  adverse 
claimant  within  80  days  after  filing  his 
claim,  tP  commence  proceedings  in  a  court 
of  competent  jurisdiction  to  determine  the 
question  of  the  right  of  possession,  and  pros- 
ecute the  same  with  reasonable  diligence  to 
final  judgment  and  a  failure  so  to  do  shall 
be  a  waiver  of  his  adverse  claim,  is  used  tn 
the  sense  of  "action,"  as  there  are  no  other 
proceedings  by  which  the  right  to  possession 
of  real  propeily  can  be  determined  by  a  court 
of  competent  Jurisdiction  and  Judgment  ren- 


dered therein.    Mars  t.  Oro  Fino  Wxl  Ck)., 
65  N.  W.  19,  28,  7  8.  D.  605. 

AUowaaoo  of  JaU  Ubertfos. 

"Proceedings  thereupon,"  as  used  In  Act 
Cong.  1828,  c.  68,  §  3,  providing  that  writs  of 
execution  and  other  final  process  issued  on 
judgments  and  decrees  rendered  in  any  of  the 
courts  of  the  United  States,  and  the  proceed- 
ings thereupon,  should  be  the  same,  except 
their  style,  in  each  state  respectively  as  are 
now  used  in  the  courts  of  such  stat^  should 
be  ciMistrued  to  include  the  allowance  of  the 
jail  liberties.  Proceedings  consequent  upon 
and  Incident  to  such  writs  of  execution  and 
other  final  process,  until  the  complete  satisr 
faction  and  discharge  thereof,  are  properly. 
In  the  sense  of  the  act  proceedings  on  the 
execution  or  other  final  process;  and  there- 
fore the  proceedings  to  obtain  the  jail  liber- 
ties by  a  debtor  imprisoned  on  such  execu* 
tlon  or  other  final  process  are  '^proceedings 
thereupon"  within  the  scope  and  purview  of 
the  act  This  is  the  natural  import  of  the 
words  used,  and  a  rational  exposition  of  their 
intention  and  object  United  States  v. 
Knight  (U.  S.)  26  Fed.  Cas.  793,  798;  United 
States  T.  Knight  39  U.  S.  (14  Pet)  301,  314. 

Any  proeeedlng  other  tluui  orimliud. 

An  action  under  Hurd's  Rev.  St  1897, 
p.  1614,  providing  for  the  trial  of  the  right 
of  property  In  personal  property,  is  a  "pro- 
ceeding at  law"  within  Act  June  2,  1871,  f 
8,  as  amended  by  Act  1887,  providing  that 
the  Appellate  Court  shall  have  jurisdiction 
of  all  matters  of  appeal  from  the  final  judg- 
ment of  a  county  court  in  any  proceeding 
at  law  other  than  criminal  cases.  Sellers  t. 
Thomas,  57  N.  B.  10,  185  lU.  384. 

AppeaL 

Steps  taken  by  which  the  Judgment  of 
the  court  is  vacated,  and  the  case  taken  to, 
and  the  appearance  of  the  parties  effected 
in,  another  tribunal,  is  a  "proceeding,"  and 
a  very  Important  one,  in  the  progress  of  a 
civil  action.  It  is  as  clearly  a  proceeding 
by  which  a  suitor  takes  steps  to  prosecute 
his  action  or  defense  in  an  appellate  court 
as  is  the  suing  out  of  process  at  the  com- 
mencement of  an  action,  or  the  filing  of  a 
petition  in  error  with  process  served.  Be- 
sides, the  term  "proceeding"  is  used  In  Code 
Civ.  Proc.  i  144  providing  that  "the  court 
may,  before  Judgment,  in  furtherance  of  Jus- 
tice, and  on  such  terms  as  may  be  proper, 
amend  any  pleading  or  proceedings,  add  or 
strike  out  the  name  of  a  party,  or  by  correct- 
ing a  mistake  in  the  name  of  a  party,  or  a 
mistake  in  any  other  respect  ♦  ♦  •  And 
whenever  any  proceeding  taken  by  a  party 
fails  to  conform  in  any  respect  to  the  pro- 
vision of  this  Ck>de,  the  court  may  permit  the 
same  to  be  made  conformable  thereto  by 
amendment"),  to  distinguish  all  other  stepp 
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taken  in  an  action  from  those  embraced  In 
the  word  "pleading."  Steps  taken  by  filing 
an  appeal  bond  to  obtain  a  review  of  a  war- 
ranty made  by  appraisers  of  damages  on  ac- 
count of  the  laying  out  of  a  public  highway 
is  a  ^'proceeding"  within  the  meaning  of  the 
term.  0'I>ea  ▼.  Washington  County,  8  Neb. 
118.  121. 

AppUoAtioiL  f «r  oosts. 

An  application  for  costs  is  not  a  proceed- 
ing. In  re  Mace  (N.  Y.)  4  Redf.  Sur.  825, 
327. 

Assoisinent  proceediiiir* 

Rev.  Mun.  Code,  passed  In  1878  (75  Ohio 
Laws,  pp.  161-419;  Rev.  St  «8  153^2729), 
by  which  the  general  laws  then  in  force 
granting  power  to  assess  and  reassess  for 
street  improvement  were  repealed,  contained 
the  following  saving  clause:  "No  suit,  pros- 
ecution or  proceeding  shall  be  in  any  manner 
affected  by  such  change,  but  the  same  shall 
stand  or  proceed  as  if  no  change  had  been 
made."  75  Ohio  Laws,  p.  165,  t  4;  Rev.  St 
i  1539.  At  the  time  of  the  passage  of  the 
act  an  assessment  had  been  made  under  the 
acts  in  force  in  1873,  which  were  among 
those  repealed,  but  subseciuent  to  such  re-, 
peal  the  assessment  was  enjoined,  not  on 
ground  giving  it  power  to  assess,  or  the  jus- 
tice of  the  assessment,  but  for  the  reason 
that  the  particular  assessment  was  illegally 
made.  Held,  that  the  various  steps  in  the 
council  and  before  the  board  with  respect  to 
such  street  improvement  constituted  a  "pro- 
ceeding" within  the  meaning  of  the  above 
provision,  and  hence  the  council  was  em- 
powered to  reassess  pursuant  to  the  Munic- 
ipal Code  of  1896,  §§  651,  552.  Raymond  v. 
Cleveland,  42  Ohio  St  522,  529. 

Asilsninont  for  benefit  of  creditors. 

In  Bankr.  Act  July  1,  1898,  c.  541,  |  70, 
subds.  "a,"  "b,"  30  Stat  565,  566  [U.  S.  Comp. 
St  1901;  p.  8452],  providing  that  proceedings 
commenced  under  such  insolvency  laws  be- 
fore the  passage  of  the  bankruptcy  act  shall 
not  be  affected  by  it,  the  word  "proceedings" 
was  not  employed  with  reference  to  specific 
litigation  or  actions  in  some  particular  mat- 
ter pending  the  insolvency  administration^ 
but  it  refers  to  the  commencement  of  pro- 
ceedings to  establish  the  fact  of  insolvency 
in  the  state  courts.  The  making  of  an  as- 
signment for  the  benefit  of  creditors  is  such 
a  proceeding.  This  is  the  view  various  fed- 
eral courts  have  taken.  In  re  Bates  (U.  S.) 
100  Fed.  263;  In  re  Mussey  (U.  S.)  99  Fed. 
71. 

Drawins  of  sraad  Jnrj. 

The  ordering,  drawing,  and  summoning 
of  the  grand  jury  is  a  "judicial  proceeding*' 
within  the  meaning  of  Comp.  Laws  1885,  p. 
19,  t  1,  providing  that  In  the  construction  of 
statutes  of  this  state  the  following  rales 


shall  be  observed:  "First,  the  repeal  of  a 
statute  does  not  revive  a  statute  previously 
repealed  thereby,  nor  does  such  repeal  affect 
any  right  which  accrued  ♦  ♦  •  nor  any 
proceeding  commenced  under  or  by  virtue  of 
the  statute  repealed."  In  re  TUlery,  28  Pac. 
162,  168,  48  Kan.  18& 

Election  for  loeatioa  of  eoimty  leat. 

The  holding  of  an  election  for  perma- 
nently locating  a  county  seat  is  not  a  "pro- 
ceeding" within  Comp.  Laws  1862,  c  188,  8 
1,  providing  that  the  repeal  of  a  statute  does 
not  affect  any  proceeding,  it  not  relating  to 
judicial  matters.  Gordon  ▼.  State,  4  Kan. 
489,  501. 

Equitable  aotioii. 

St  1801,  c.  189,  provides  that  ''the  peo- 
ple will  not  sue  or  Implead  any  person  for  or 
in  respect  to  any  lands"  by  reason  of  any 
right  acquired  "forty  years  before  any  suit 
or  proceeding  for  the  same  be  commenced." 
Held,  that  the  word  "proceeding,"  being  a 
more  general  and  comprehensive  term  than 
"suit"  and  "implead,"  includes  an  equitable 
action  to  vacate  letters  patent  People  v. 
Clarke,  9  N.  Y.  (6  Sold.)  349,  868. 

Eseoutioiu 

A  "proceeding  by  execution"  is  a  pro- 
ceeding by  a  suit  at  law,  within  the  mean- 
ing of  the  statute  authorizing  assignments  of 
property  for  the  benefit  of  creditors.  Van- 
derveer  v.  Conover,  16  N.  J.  Law  (1  Har.) 
487,  492. 

Extension  of  time  to  answer. 

An  order  enlarging  the  time  to  answer 
does  not  stay  a  proceeding,  nor  does  it  In 
any  sense  stay  or  prevent  any  provisional 
remedy  plaintiff  may  apply  for;  hence  such 
order,  though  granted  on  an  ex  parte  mo- 
tion and  afiidavlt  Is  not  in  confiict  with  the 
provisions  of  section  402,  Code  Civ.  Proc, 
providing  that  no  order  to  stay  proceedings 
for  a  longer  time  than  20  days  shall  be 
granted  by  a  judge  out  of  court,  except  on 
notice  to  the  adverse  party.  Wilcox  &  Gibbs 
Guano  Co.  t.  Phoenix  Ins.  Co.  (U.  S.)  to  Fed. 
929,933. 

niins  of  affidaTit. 

The  term  ''proceeding"  is  used  in  the 
Code  of  Civil  Procedure  to  distinguish  all  oth- 
er steps  taken  in  an  action  from  those  em- 
braced in  the  word  "pleading,"  and  Includes 
the  filing  of  an  affidavit  in  an  action  of  re- 
plevin.   Wilson  V.  Macklin,  7  Neb.  50,  52. 

Filins  transcript. 

A  "proceeding  in  oonrtf*  Is  an  act  done 
by  the  authority  or  direction  of  the  court 
expressed  or  implied,  as  the  issuing  of  an 
execution,  or  the  delivery  by  the  clerk  of 
a  transcript  of  the  judgment  to  the  plain- 
tiff.   But  when  a  transcript  is  once  given  to 
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the  plaintiff,  the  right  to  file  It  results  from 
the  law»  and  the  flllng  of  It  cannot  be  con- 
sidered as  a  proceeding  in  court,  or  as  a 
thing  done  by  authority  of  the  court,  with- 
in the  meaning  of  the  provision  of  the  Code 
on  the  subject  of  appeals.  Bulkeley  t.  Eet- 
eltas,  6  N.  Y.  Super.  Ct  (8  Sandf.)  740,  741. 

Generally,  a  "proceeding,"  In  contempla- 
tion of  law,  means  any  application,  however 
made,  to  a  court  of  Justice  for  the  purpose 
of  having  a  matter  in  dispute  Judicially  de- 
termined. The  mere  doing  of  a  ministerial 
act  by  a  nonjudicial  officer  is  not  such  a 
proceeding  as  is  provided  for  In  Act  March 
15,  1893,  8  2,  providing  that  a  person  Insti- 
tuting any  action  or  proceeding  shall  pay, 
when  the  cause  is  entered  in  the  court,  or 
when  the  first  paper  on  his  part  is  filed,  |4. 
The  filing  of  a  transcript  of  a  Judgment  of 
a  Justice  by  the  county  clerk  is  not  a  ''pro- 
ceeding'' within  the  act  State  ▼•  Qordon, 
36  Pac.  498,  499,  8  Wash.  488. 

Findins  of  f  aets. 

The  word  "proceeding,"  as  used  in  Rev. 
St  1894,  {  401,  providing  that  the  court  must 
in  every  stage  of  the  action  disregard  any 
error  or  defect  in  the  proceeding  or  plead- 
ing which  does  not  affect  the  substantial 
rights  of  the  adverse  party.  Includes  the  find- 
ing of  the  facts  of  the  case.  Thompson  r. 
Connecticut  Mut  Life  Ins.  Co.,  88  N.  B.  796, 
806,  139  Ind.  325. 

Foreolosnre  of  mortsaso. 

The  statutory  proceedings  to  foreclose  a 
mortgage  are  not  "proceedings  In  court,"  so 
as  to  authorize  the  courts  to  remedy  defects 
in  them.    Dwight  t.  PhllUps  (N.  Y.)  48  Barb. 

iia 

Hearing  before  eomity  board. 

A  hearing  before  a  county  board  is  a 
''proceeding,"  within  the  meaning  of  a  stat- 
ute giving  the  attorney  a  lien  on  the  amount 
recovered  in  an  action  or  proceeding.  Ma- 
loney  v.  Douglas  County,  89  N.  W.  248,  249, 
2  Neb.  (Unof .)  396. 

Heariiii;  by  laayor. 

Prac  Act,  c.  8,  §  442,  provided  that  every 
court  Judge,  or  clerk  of  any  court  Justice, 
notary  public,  and  every  officer  authorized  to 
take  testimony  or  to  decide  upon  evidence 
in  any  proceeding,  shall  have  power  to  ad- 
minister oaths  or  affirmations.  Held,  that 
the  word  "proceeding"  did  not  embrace  the 
action  of  the  mayor  of  the  dty,  as  head  of 
the  police  force,  in  receiving  and  examin- 
ing into  complaints  against  policemen  for 
neglect  or  violation  of  duty.  Payne  T.  City 
of  San  Francisco,  8  CaL  122,  127. 

IiuitmotioBS. 

In  a  Judicial  sense,  the  term  ''proceed- 
ings" fairly  Includea  the  Instructions  given 


to  the  Jury.  The  charge  of  a  court  Is  a 
''proceeding"  In  a  case,  and  where  there  is 
a  statement  In  a  case  that  It  contains  all  the 
"proceedings  in  the  case,"  it  will  be  held 
that  aU  instructions  are  embraced  therein. 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Brassfleld,  32 
Pac.  814,  815,  51  Kan.  167. 

IiOTj  aad  sale  under  oseonttoa* 

Rev.  St  §  720  [U.  S.  Comp.  St  1901,  p. 
581],  provides  that  the  writ  of  Injunctioa 
shall  not  be  granted  by  any  court  of  tbe 
United  States  to  stay  proceedings  in  any 
court  of  a  state,  except  in  cases  where  such 
injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy.  Held, 
that  a  levy  and  sale  under  an  execution  is 
a  "proceeding"  within  the  statute.  MUls  v. 
Provident  Life  &  Trust  Co.  (U.  a)  100  Fad. 
344,  346,  40  a  a  A.  894. 


The  term  "proceedings,**  as  used  in  R«t. 
St  §8  8717,  8718,  providing  for  a  stay  of  pro- 
ceedings on  filing  of  a  recognizance  on  ap- 
peal. Includes  a  peremptory  writ  of  manda- 
mus. State  ex  reL  Laclede  Bank  ▼•  Lewis, 
76  Mo.  370,  877. 

mnates  or  reoord  of  oaso* 

"Proceedings,"  as  used  In  Code  1880,  § 
2198,  providing  that  every  Justice  shall  keep 
a  docket  in  which  he  shall  enter  proceedings 
before  him  in  each  case,  means  his  minutes ; 
the  record  of  a  case  required  to  be  made  by 
a  Justice.  Hughston  v*  Cornish,  59  Miss. 
872,874. 

The  term  "proceedings,**  in  its  more  gen- 
eral sense  in  law,  means  all  the  steps  or 
measures  adopted  in  the  prosecution  or  de- 
fense of  an  action.  It  may  mean  more  than 
the  record  history  of  the  case,  but  is  un- 
doubtedly sometimes  used  in  this  restrictive 
sense.  In  its  ordinary  acceptation,  the  word, 
when  unqualified  except  by  the  subject  to 
which  it  is  applied,  includes  the  whole  of 
the  subject  Thus,  the  "proceedings  of  a 
suit**  embrace  all  actions  that  occur  in  its 
progress  Judicially;  and  "proceedings  on  a 
trial,"  all  that  occur  in  that  part  of  the  liti- 
gation. Under  2  Rev.  St  p.  49,  t  47,  provid- 
ing that  when  any  authority  shall  be  exer- 
cised by  any  officer  pursuant  to  any  of  the 
provisions  of  the  title,  the  proceedings  may 
be  removed  into  the  Supreme  Court  by  cer- 
tiorari and  there  examined  and  corrected, 
the  word  "proceedings"  embraces  ail  mat- 
ters connected  with  or  attending  the  exer- 
cise of  the  powers  which  are  necessary  to 
enable  the  court  of  review  to  determine  its 
validity  and  correctness.  Morewood  t.  Hoi* 
lister,  6  N.  Y.  (2  Beld.)  800,  819. 

IfotlOO  of  BftOttOBa 

Under  Laws  1864,  c  186,  providing  that 
where  the  Supreme  Court  orders  a  new  trial 
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or  further  .proceedings,  the  record  shall  be 
trajismltted  to  the  court  below,  and  proceed- 
ings shall  be  had  thereon  within  one  year 
from  the  time  of  entering  in  the  Supreme 
Court  such  an  order  for  a  new  trial  or  fur^ 
ther  proceedings,  a  notice  serred  by  plain- 
tiff's attorney  on  defendant's  attorney,  with- 
in the  year,  that  the  cause  had  been  entered, 
and  that  on  a  day  named  after  the  expira- 
tion of  the  year  he  would  move  the  court  to 
vacate  its  Judgment,  was  such  a  "proceed- 
ing," within  the  meaning  of  the  statute,  bm 
would  prevent  a  dismissal  of  the  action. 
Bonesteel  t.  Orvla,  81  Wis.  117,  119. 

Petitiom  t#  enf  oro«  mooluuBio's  lien* 

A  petition  for  a  mechanic's  lien  is  a 
proceeding  to  continue  and  enforce  a  lien, 
and  therefore  comes  within  the  Wisconsin 
statute  of  amendment,  and  the  amendment 
of  a  petition  as  to  the  name  of  the  petition- 
er la  allowable,  and  filing  of  the  petition  is 
a  proceeding  to  continue  the  lien.  Sherry 
T.  Schraage,  4  N.  W.  117,  119,  48  Wis.  93 
(citing  Witte  V.  Meyer,  11  Wia.  295,  296). 

Pleadinss. 

Under  Code  Civ.  Free,  i  686»  providing 
that  plaintiff  in  error  shall  file  with  his  pe- 
tition a  transcript  of  the  proceedings,  con- 
taining the  final  order  or  Judgment  sought 
to  be  reversed,  vacated,  or  modified,  the* 
word  "proceedings"  includes  duly  certified 
copies  of  the  pleadings  on  which  the  action 
was  tried.  School  Dist  No.  49  of  Adams 
County  T.  Cooper,  62  N.  W.  1064,  44  Neb. 
714. 

A  pleading  is  a  *^roceedlng  of  the  court" 
within  the  meaning  of  Code  Civ.  Proc.  i  14,. 
providing  that  a  court  of  record  has  power 
to  punish  any  abuse  of  a  proceeding  of  the 
court  Therefore  the  interposition  of  a  false 
answer  may  be  punished  as  a  contempt 
Martin  Cantine  Co.  v.  Warshauer,  28  N.  Y. 
Supp.  139,  7  Misc.  Rep.  412. 

Prelixnlnary  examiiiatioB* 

The  examination  of  one  charged  with  a 
crime  is  a  "proceeding"  within  Gen.  St  c 
66,  §  20,  providing  for  the  transfer  of  a  pro- 
ceeding by  the  Justice  before  whom  the  same 
la  pending  to  another  Justice.  State  t.  Berg- 
man, 34  N.  W.  737,  738,  87  Minn.  407. 

Pveparatiim  for  triaL 

As  used  in  Rev.  St  1898,  i  4718,  provid- 
ing that  whenever,  in  a  criminal  action  or 
proceeding,  any  attorney  shall  defend  the  ac- 
cused by  order  of  the  court  on  the  ground 
that  the  accused  is  destitute,  the  bounty  In 
which  such  criminal  action  or  proceeding 
may  arise  shall  only  be  liable  to  pay  such 
attorney  such  sum  as  the  court  may  certifjr 
to  be  reasonable,  and  which  shall  in  no  case 
exceed  ¥15  per  day  for  each  day  actually 


occupied  in  such  trial  or  proceeding,  the 
word  ''proceeding"  refers  to  something  in 
the  nature  of  a  criminal  action,  but  distin- 
guished therefrom,  and  days  spent  out  of 
court  in  preparing  for  trial  are  not  days 
spent  in  the  proceeding.  Green  Lake  Coun- 
ty T.  Waupaca  Oounty*  89  N.  W.  649,  652, 
118  Wia.  425. 

Probata  proeeedinff. 

The  term  "proceeding^  Is  uaed  in  the 
Probate  Code  as  a  general  designation  of  the 
actions  and  proceedings  whereby  the  law  is 
administered  upon  the  various  subjects  with- 
in probate  Jurisdiction.  Thus  1  Prob.  Pr. 
Act,  1 1,  provides  that  proceedings  in  the  pro- 
bate court  shall  be  construed  in  the  same 
manner,  etc.,  as  proceedings  in  courts  of 
general  Jurisdiction;  section  5,  Id.,  provides 
that  the  seal  of  the  court  need  not  be  affixed 
to  any  proceeding  therein,  except,  etc;  and 
other  provisions  of  the  Code  use  the  term  In 
the  same  sense;  and  throughout  the  Code  of 
Civil  Procedure  the  term  •'proceeding"  Is 
used  in  the  more  practical  and  less  technical 
sense  than  the  term  "action";  so  that,  under 
the  definition  of  a  "Judgment"  aa  the  final 
determination  of  the  rights  of  the  parties  in 
an  action  or  proceeding,  a  final  determination 
of  a  probate  matter  is  a  Judgment  In  re 
McFarland's  Estate,  28  Pac.  186^  189»  10 
Mont  445. 

Beatoratioift  of  property  on  fortheom- 
lug:  bond* 

Under  Act  Cong.  May  19,  1828,  provid- 
ing that  writs  of  execution  and  other  final 
process  issued  on  Judgments  and  decrees  ren- 
dered in  any  of  the  courts  ot  the  United 
States,  and  the  proceedings  thereon,  shall  be 
the  same,  except  their  style,  in  each  state 
respectively,  as  are  now  used  in  the  courts 
of  such  state,  the  phrase  "proceedings  there- 
on" means  the  exercise  of  all  the  duties  of 
the  ministerial  officers  of  the  states  prescrib- 
ed by  the  laws  of  the  state  f<^  the  purpose 
of  obtaining  the  fruits  of  Judgment  Among 
these  proceedings  is  Included  the  duty  of  the 
sheriff  to  restore  personal  property  levied  on 
by  him  to  the  defendant  upon  his  executing 
a  forthc(Mning  bond  according  to  the  law  of 
the  state,  and  the  further  duty  to  return  it 
In  accordance  with  the  stats  law  to  the  court 
forfeited  If  the  defendant  fall  to  deliver  the 
property  on  the  day  of  the  sale  according  to 
the  condition  of  the  bond.  These  are  pro- 
ceedings upon  an  execution,  and  therefore 
the  fbrthcoming  bond  Is  to  be  regarded  as  a 
part  of  the  final  procees.  Amis  t.  Smitb»  41 
U.  S.  (18  Pet)  818,  10  L.  Bd.  978. 

Settlement  of  statement* 

The  settiement  ot  a  statement  la  a  'pro- 
ceeding," within  Code  Olv.  Proc.  §  478,  au- 
thorizing a  court  to  relieve  a  par^  from  a 
Judgment*  order*  or  other  proceeding  taken 
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against  hlxn  thiougli  mistake,  InadTertence, 
etc.  BanU  t.  BUIer,  58  Pac.  985^  121  OaL 
414. 

Stay  bond* 

The  word  'proceeding,'*  aa  naed  In  CIt. 
Code,  i  144,  authorizing  the  court,  either  be- 
fore 9r  after  Judgment,  in  furtherance  of 
justice,  to  permit  amendments  to  any  plead- 
ing, process,  or  proceeding.  Includes  a  stay 
bond,  and  therefore  such  bond  may  be 
amended.  State  ▼•  Bussell*  22  N.  W.  455, 
45a,  17  Neb.  201. 

TaUas  depoaitioB. 

A  "proceeding"  is  an  act  done  by  the 
authority  or  direction  of  the  court  express 
or  implied.  Code  OIy.  Proc.  8  2021,  authw- 
Izes  the  taking  of  the  testimony  of  a  witness 
by  deposition  in  an  action  or  special  proceed- 
ing when  the  witness  is  a  party,  etc.,  or  In 
any  other  case  where  the  oral  examination 
of  the  witness  is  not  required,  and  where  he 
Is  the  only  one  who  can  establish  facts  or  a 
fact  material  to  the  issue,  provided  that  the 
deposition  shall  not  be  used  where  the  wit- 
ness' presence  can  be  procured;  and  section 
1209  authorizes  the  court  to  punish  as  for  a 
contempt  any  unlawful  Interference  with  the 
''process  or  proceedings  of  the  court"  Held, 
that  the  taking  of  a  witness'  deposition  be- 
fore a  notary  public,  to  be  used  in  a  pend- 
ing action,  was  "a  proceeding  of  the  court" 
within  section  1209,  and  hence  the  court  had 
power  to  punish  such  witness  for  his  refusal 
to  attend  and  be  examined  in  pursuance  of 
the  notary's  sabpoena.  Bums  v.  Superior 
Court  of  San  Francisco,  73  Pac.  597,  599,  140 
Gal.  1. 

Trial. 

The  word  'proceeding,**  aa  used  In  Qen. 
St  1894,  i  5659,  providing  for  the  examina- 
tion of  an  adverse  party  to  the  rocord  of  any 
civil  action  or  proceeding,  is  not  synony- 
mous with  "action,"  but  applies  to  the  trial 
of  any  civil  action  involving  an  issue  of  fact 
as  well  as  to  the  trial  of  any  proceeding  in- 
volving such  an  issue,  which  the  parties  are 
entitled  as  a  matter  of  right  to  have  heard 
upon  the  oral  testimony  of  witnesses  and 
other  evidence,  as  in  ordinary  trials.  Strom 
V.  Montana  Gent  By.  Ca,  84  N.  W.  46,  47, 
81  Minn.  846. 

VerifloAtiom  of  pleading. 

The  swearing  to  the  petition  is  a  pro- 
ceeding, and  so  is  attaching  the  Jurat  to  the 
afftdavit  It  Is  clearly  a  proceeding  by  which 
the  suitor  takes  steps  to  prosecute  his  ac- 
tion. The  term  "proceeding"  is  used  in  the 
section  of  the  Gode  providing  for  the  amend- 
ment of  any  pleading,  process,  or  proceed- 
ing, to  distinguish  all  other  steps  taken  in 
an  action  from  those  embraced  In  the  term 
''pleading."  Johnson  v.  Jones,  2  Neb.  126, 
127, 


Writ  af  aaalstaaee. 

The  granting  of  a  writ  of  assistance  was 
a  ''proceeding  had,"  within  the  meaning  of 
Rev.  St  i  1448,  providing  that  no  process 
shall  be  Issued  or  other  proceeding  bad  on 
any  final  decree  until  the  same  shall  have 
been  signed  and  recorded.  Wllmott  v.  Eq- 
uitable Bldg.  &  Loan  Ass'n  (Fla.)  83  South, 
447,  44a 

PBOOEEDIN a  IN  AID  OF  EXECUTION. 

A  "proceeding  in  aid  of  execution,'^ 
though  created  by  statute^  is  a  proceeding  in 
the  action  in  which  the  Judgment  was  re- 
covered after  the  Judgment  debtor  has  had 
a  hearing  and  trial,  and  is  a  substitute  tor 
the  crediton^  bill  formeriy  used  in  chancery. 
The  proceeding  is  a  simple  regulation  of  well- 
established  and  well-defined  Jurisdiction 
which  courts  of  equity  wero  accustomed  to 
employ.  After  the  decree  in  a  court  of  equity 
for  the  delivery  of  the  property  or  effects, 
the  debtor,  on  disobeying  the  decree,  was 
adjudged  guilty  of  contempt  of  the  authority 
of  the  court  and  he  could  thereforo  be  im- 
prisoned so  long  as  he  romalned  in  contempt 
Obedience  to  the  decree — ^that  is,  the  delivery 
of  the  property — would  terminate  the  im- 
prisonment at  any  time.  The  purpose  of  the 
Gode  provisions  in  aid  of  execution  confer- 
ring upon  the  district  Judge  the  power  to  re- 
quire a  Judgment  debtor  to  appear  before 
him  to  answer  concerning  his  property  which 
he  unjustly  rofuses  to  apply  to  the  satisfac- 
tion of  a  Judgment  rendered  against  him,  and 
to  order  any  property  in  his  actual  posses- 
sion and  under  his  control,  not  exempt  by 
law,  to  be  delivered  up  and  applied  towards 
the  satisfaction  of  the  Judgment  under  which 
the  proceedings  are  had,  and  to  enforce  said 
orders  by  proceedings  for  contempt  in  case 
of  disobedience,  is  to  require  the  delivery  of 
the  property  of  the  Judgment  debtor  for  the 
payment  of  his  debts,  and  If  it  is  made  the 
debtor  cannot  be  imprisoned.  It  is  only 
when  the  debtor  has  property  which  he  un- 
justly refuses  to  apply  towards  the  satisfac- 
tion of  a  Judgment  after  being  afforded  the 
opportunity  so  to  do  that  he  can  be  impris- 
oned. The  imprisonment  is  not  for  the  debt 
but  for  the  neglect  and  refusal  to  perform  a 
legal  duty.  The  provisions  »of  the  Oode, 
therefore,  are  not  in  conflict  with  the  fifth 
amendment  of  the  federal  Gonstitution,  nor 
with  the  provisions  of  the  Bill  of  Bights  of 
the  state  Gonstitution,  guarantying  the  right 
of  trial  by  Jury,  and  providing  that  no  per- 
son shall  be  a  witness  against  himself,  and 
declaring  that  no  person  shall  be  Imprisoned 
for  debt  except  in  case  of  fraud.  In  re  Bur- 
rows, 7  Pac.  148,  150,  33  Kan.  675. 

Proceedings  auxiliary  to  execution  as  pro- 
vided for  in  Code,  tit  18,  c  3,  were  unknown 
to  the  common  law;  and  the  object  to  be 
accomplished  thereby  and  the  manner  of  do> 
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ing  it  was  quite  similar  to  a  credltonP  U11, 
and  may  be  w^  regarded  ai  affording  an 
additional  remedy  for  the  accomplishment  of 
the  same  object.  The  statute  authorizing  the 
Judge  to  commit  to  Jail  a  party  refusing  to 
obey  an  order  in  proceedings  auxiliary  to 
execution,  directing  him  to  turn  over  prop- 
erty In  his  possession  to  the  court.  Is  not  un- 
constitutional. Eikenberry  v.  Edwards,  25 
N.  W.  832,  833,  67  Iowa,  619,  56  Am.  Rep.  860. 

PBOOXSEDIN  O  IN  EBBOB. 

"Proceedings  in  error  are  in  the  nature 
of  a  new  action,  and  are  brought  by  th^  per- 
son against  whom  final  Judgment  has  been 
rendered  in  the  court  below,  whether  plain- 
tiff or  defendant  It  Is  brought  on  some  al- 
leged error  in  such  Judgment  and  proceed- 
ings, and  the  person  by  whom  it  Is  brought 
is  called  the  'plaintiff  in  error,'  and  .the  oppo- 
site party  the  'defendant  in  error.*  Pow. 
App.  Proc.  p.  105,  etc.  ♦  •  •  A  writ  of 
error  without  supersedeas  does  not  remove 
the  record  from  the  court  below,  In  the  sense 
that  the  lower  court  loses  any  control  of  It 
♦  •  ♦  A  second  appeal  on  a  writ  of  error 
is  allowed,  when  sued  out  within  the  stat- 
utory limitations,  where  the  first  has  been 
dismissed  for  irregularity  or  want  of  Juris- 
diction." Glasser  v.  Hackett,  20  South.  682, 
533,  37  Fla.  358. 

PBOCEEDING  IN  PEB80NA1C 

Bee  "In  Personam." 

PBOCEEDINa  IN  BEIC* 

See  "IB  Rem." 


PROCEEDS. 

See  "Clear  Proceeds'*;  "Gross  Proceeds"; 
"Net  Proceeds";  "Surplus  Proceeds." 
All  proceeds  of  estate,  see  "AU." 

The  word  "proceeds"  is  one  of  equivocal 
Import,  and  of  great  generality.  It  does  not 
necessarily  mean  money,  its  meaning  in  each 
case  depending  very  much  upon  the  connec- 
tion in  which  it  is  employed  and  the  subject- 
matter  to  which  it  is  applied.  Phelps  v.  Har- 
ris, 101  U.  S.  370,  25  L.  Ed.  855;  Appeal  of 
Thompson,  89  Pa.  36;  Dow  v.  Whetten  (N. 
Y.)  8  Wend.  160;  Haven  v.  Gray,  12  Mass. 
71,  76;  Wheeler  A  Wilson  Mfg.  Co.  v.  Wln- 
nett  (Neb.)  91  N.  W.  514,  515.  Strictly  speak- 
ing, it  implies  something  that  arises  or  leads 
out  of  or  from  another  thing,  and  in  its  ordi- 
nary acceptation,  when  applied  to  the  income 
to  be  derived  from  real  estate,  it  embraces 
the  idea  of  Issues,  rents,  profits,  or  produce. 
In  a  commercial  sense  it  means  the  sum, 
amount,  or  value  of  goods  or  things  sold  and 
converted  into  money.  Hunt  v.  Williams, 
126  Ind.  493,  494,  26  N.  B.  177. 


'IProceeds  of  fines,"  as  used  In  Const, 
art  6,  I  6,  which  provides  that  the  proceeds 
of  fines  for  any  breach  of  the  penal  laws 
shall  be  exclusively  applied,  etc.,  to  the  sup- 
port of  the  common  schools,  means  the  mon- 
eys collected  from  the  fines,  the  amounts 
realized  from  fines,  the  whole  amount,  ^nd 
not  merely  a  portion  thereof.  Atchison,  T.  & 
S.  F.  R.  Go.  V.  State,  22  Kan.  1,  15. 

"Proceeds,"  as  used  in  a  lease  providing 
that  the  lessee  should  pay  his  lessor  out  of 
the  "proceeds"  a  certain  sum  as  rent,  and 
also  one-third  of  the  "net  proceeds,"  is  equiv- 
alent to  "receipts"  or  "gross  proceeds." 
Smith  v.  Hubert,  31  N.  Y.  Supp.  1076,  1080, 
83  Hun,  503. 

Under  the  constitutional  requirement 
that  the  "proceeds  of  mines"  be  taxed,  the 
entire  proceeds  of  the  mines  must  be  taxed, 
not  the  mere  proceeds  which  happen  to  be 
on  hand  at  the  particular  time  the  assessor 
may  happen  to  visit  the  mine.  State  v. 
Kruttschnltt,  4  Nev.  178»  200. 

As  grois  proooods. 

Where,  In  the  sale  of  wood  and  timber 
upon  a  certain  tract  of  land,  it  was  provided 
that  the  vendees  might  dispose  of  it,  provid- 
ed they  pay  over  the  proceeds  thereof  to  the 
vendor  as  fast  as  sold  and  paid  for,  the  term 
"proceeds  of  the  wood  and  timber"  was 
broad  enough  to  Include  the  gross  amount  of 
sales^  and  it  was  held  that  such  was  the  in- 
tent of  the  parties.  McMurphy  t.  Garland, 
47  N.  H.  316,  319,  821. 

As  iaeome. 

"Proceeds,"  as  used  in  a  will  bequeath- 
ing certain  property  to  trustees,  the  income 
to  be  devoted  to  certain  purposes,  with  power 
to  sell  any  of  the  property  and  reinvest  the 
proceeds,  and  also  directing  that  so  much  of 
the  proceeds  of  the  property  should  be  paid 
to  a  certain  person  as  she  may  deem  neces- 
sary for  the  maintenance  of  herself  and  an- 
other, should  be  construed  to  mean  the  in- 
come which  had  been  devoted  to  the  pur- 
poses of  the  will.  Appeal  of  Thomson,  89  Pa. 
36,  46;  In  re  Thomson's  Bstate  (Pa.)  12 
Phlla.  813,  815. 

"Proceeds,"  as  used  In  a  will  devising 
property  to  trustees,  and  directing  the  trus- 
tees to  distribute  the  proceeds  thereof  In  a 
certain  designated  manner,  is  to  be  construed 
to  mean  "Income."  Appeal  of  Robert,  92  Pa. 
407,  419. 

The  word  "proceeds,"  as  used  in  a  will 
that  certain  sums  shall  be  paid  to  parties  out 
of  the  proceeds  of  the  estate,  does  not  mean 
the  Income.  Allen  v.  Barnes,  12  Pac  912, 
915,  5  Utah,  100. 

As  used  in  a  will  by  which  testator  de- 
vised to  his  wife  for  life  a  certain  farm, 
which  at  her  death,  if  any  remained,  should 
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go  to  anofher  person,  provided  foch  person 
maintained  and  provided  for  the  testator's 
wife  from  the  proceeds  of  the  fann  or  other- 
wise, "proceeds"  means  money  or  other 
things  of  value  obtained  from  the  sale  of 
property,  though  it  also  means  produce  or 
income.  Birmingham  ▼.  Lesan«  1  AtL  161« 
162,  77  Me.  494. 

The  term  '^terest,"  and  not  *^come 
and  proceeds,"  would  express  the  idea  ot  the 
product  of  capital;  and  hence  the  direction 
to  pay  over  to  a  grandson,  at  his  arrival  at 
the  age  of  22  years,  the  annual  income  and 
proceeds  of  any  accumulations  thereof,  does 
not  limit  the  gift  to  the  interest  upon  the 
interest.  What  is  meant  is  the  Income  and 
proceeds  of  the  residuary  estate  and  of  the 
accumulations,  If  any,  which  are  authorised 
to  be  made  during  his  minority.  In  re 
Drake's  Estate  (Pa.)  8  Kulp,  61,  62. 

As  eoiLToyliis;  Imterest  Im  laadL 

In  a  devise  of  one-half  of  the  proceeds 
of  a  farm  the  word  ''proceeds"  carries  an  in- 
terest in  the  land  itself.  Hunt  ▼•  Williams, 
26  N.  B.  177,  126  Ind.  494. 

As  iaToiee. 

"Proceeds,"  as  used  In  a  trust  receipt 
stating,  in  effect,  that  the  person  took  a  bill 
of  lading  in  trust  for  the  purpose  of  receiv- 
ing and  making  a  sale  of  flour  as  agent  of 
the  other  party  and  turning  over  all  the  pro- 
ceeds within  a  given  period,  cannot  be  con- 
strued to  mean  'Invoice."  The  regular  defi- 
nition of  "proceeds"  is  money  or  other  arti- 
cles of  value  obtained  from  the  sale  of  prop- 
erty, while  an  "invoice"  is  a  written  account 
of  particular  merchandise  shipped  or  con- 
signed to  a  purchaser,  consignee,  or  factor, 
with  the  value,  price,  or  charges  annexed. 
Tradesmen's  Nat.  Bank  v.  National  Smrety 
Co.,  62  N.  B.  670,  672,  169  N.  Y.  663. 

As  money  or  otlior  tldng  realised  from 


The  term  "proceeds,"  when  used  in  con- 
nection with  sale,  means  a  sum  of  money 
derived  from  the  sale  of  property.  Andrews 
V.  Johns,  61  N.  B.  880,  882,  69  Ohio  St  66; 
Hunt  V.  Williams,  26  N.  B.  177,  126  Ind.  493; 
Appeal  of  Finney,  4  Ati.  60,  63,  113  Pa.  11; 
Wheeler  &  Wilson  Mfg.  Go.  v.  Winnett  (Neb.) 
91  N.  W.  614,  615. 

The  word  "proceeds,**  as  used  in  an 
agreement  with  a  Judgment  creditor  that  cer- 
tain acts  of  forbearance  on  his  part  should 
not  prejudice  the  lien  of  his  Judgment  for 
his  right  to  payment  out  of  the  future  pro- 
ceeds of  the  property,  means  the  amount  of 
money  that  in  the  future  will  be  obtained 
for  the  property  upon  a  disposition  of  it  by 
sale.  Belmont  v.  Ponvert,  36  N.  Y.  Super. 
Ot  (8  Jones  &  S.)  208,  212. 

"Proceeds,"  as  used  in  an  assignment 
wherein  the  assignee  accepts  the  trust  and 


agrees  to  execute  the  same  by  dlspofltng  of 
the  property  and  applying  the  proceeds  to 
the  payment  of  the  debts,  may  be  construed 
to  mean  money  or  other  property;  but  in  an 
assignment  to  sell  property  and  apply  the  pro- 
ceeds to  debts,  it  will  be  held  to  imply  a  sale 
for  cash.  Sprecht  v.  Parsons*  25  Pac.  730,  7 
Utah,  107. 

"Proceeds,**  as  used  in  a  bond  to  pay  the 
amount  of  a  certain  mortgage  after  the  ap- 
plication of  the  proceeds  on  the  sale  of  mort- 
gaged premises,  will  be  held  to  have  been 
used  in  Its  ordinary  signification  of  the  sum. 
amount,  money  arising  from  the  sale  or  the 
purchase  price,  and  hence  the  sureties  on  the 
bond  will  not  be  liable  for  any  deficiency  cre- 
ated by  other  liens  held  to  be  prior  to  the 
mortgage,  and  to  which  such  proceeds  are 
applied.  Merrimack  River  Sav.  Bank  v. 
Ovary,  46  Pac  204,  206,  4  Kan.  App.  125. 

In  construing  a  will  by  wiilch  testator 
named  a  trustee  for  liis  children,  and  gave 
him  full  power  to  dispose  of  all  or  any  por- 
tion of  the  property  devised  in  the  will  that 
might  fall  to  them,  and  invest  the  "proceeds'* 
in  such  manner  as  he  might  think  proper  for 
their  benefit,  the  court  said:  'The  express 
sion  to  dispose  or  is  very  broad,  and  signi- 
fies more  than  *to  sell.'  Selling  is  but  one 
mode  of  disposing  of  property.  It  is  argued, 
however,  that  the  subsequent  direction  to 
invest  the  proceeds  Indicates  that  a  sale  was 
meant  But  this  does  not  necessarily  follow. 
Proceeds  are  not  necessarily  money.  This  is 
also  a  word  of  great  generality.  Taking  the 
words  in  their  ordinary  sense,  a  general 
power  to  dispose  of  land  or  real  estate^  and 
to  take  in  return  therefor  such  proceeds  as 
one  thinks  best,  will  include  the  power  of 
disposing  of  them  in  exchange  for  other 
lands.  It  would  be  a  disposal  of  the  lands 
parted  with,  and  the  lands  received  would  be 
the  proceeds."  Phelps  v.  Harris,  101  U.  S. 
370-380,  26  L.  Bd.  855. 

The  word  "proceeds"  is  equipollent  with 
"harvest"  or  "product"  It  is  generally  de- 
fined and  understood  as  "the  amount  pro- 
ceeding from  some  possession  or  transaction 
derived  from  the  sale  of  goods."  Cent  Diet 
It  is  "the  useful  or  material  results  of  the 
action  or  course."  Stand.  Diet  Under  Code 
Civ.  Proc.  8  666,  giving  an  attorney  a  Hen 
on  his  client's  cause  of  action,  which  attaches 
to  the  proceeds  of  a  Judgment  or  order  in 
whosesoever  hands  they  may  come,  the  sums 
realized  from  the  sale  of  Judgments  procured 
by  him  for  a  client  constituted  proceeds  of 
the  Judgments,  on  which  he  was  entitled  to 
a  lien.  In  re  Gates,  64  N.  Y.  Supp.  1050, 
1051,  61  N.  Y.  App.  Div.  351,  352. 

"Proceeds"  may  mean  "product"  or  "In- 
come." It  also  signifies  "money,"  or  other 
things  of  value  obtained  from  the  sale  of 
property.  Webst  Diet.  The  word  "pro- 
ceeds," in  a  will  authorizing  provision  for 
the  life  tenant  to  be  made  from  the  "pro- 
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eeeds**  of  the  farm,  held  to  hare  been  naed 
iM  the  latter  sense  of  the  definition.  Bir- 
mingham y.  Lesan,  77  Me.  494,  497, 1  Atl.  151. 

When  a  sale  proper  la  effected,  any 
money  or  thing  received  in  exchange  for  the 
specific  article  sold  constitutes  the  "proceeds 
of  the  sale."  Such  a  use  of  the  term  "pro- 
ceeds" is  appropriate  and  familiar,  but  where 
a  trust  deed  directed  the  trustees,  on  the 
death  of  the  grantor,  to  convey  or  to  transfer 
a  certain  certificate  of  stock  to  A.,  and  to 
convey,  for  the  best  prices  they  could  obtain, 
the  other  property,  real  and  personal,  de- 
scribed in  the  deed,  retaining  as  compensa- 
tion for  their  trouble  five  per  cent  '*on  the 
proceeds  of  all  such  sales,"  they  were  not 
entitled  to  commissions  on  the  transfer  of 
the  certificate  of  rtock.  It  was  a  mere  dona- 
tion, a  gratuity,  from  which  no  proceeds 
were  received  by  the  trustees.  Ck>llege  of 
Gharleston  v.  Willlngham  (S.  (X)  18  Rich.  Ba* 
106,207. 

Am  mtt  proceeds. 

*Troceeds,"  as  used  In  an  agreement  be- 
tween judgment  creditors  and  an  assignee 
that  the  proceeds  of  a  stock  of  goods  were  to 
be  paid  to  the  sheriff  In  satisfaction  of  his 
execution,  means  the  amount  of  money  pro- 
duced, less  the  costs  of  sale.  In  re  Dickson, 
80  AtL  1032,  1036,  166  Pa.  184. 

When  we  speak  of  the  "proceeds"  of  a 
note,  we  ordinarily  mean  the  amount  due  or 
collected. upon  it  Whai  we  send  a  note  to 
an  attorney  for  collection,  with  instructions 
to  collect  it  and  remit  the  proceeds,  it  is 
usually  inferred  that  he  will  retain  his  eol- 
lection  fees,  and  the  "proceeds"  in  such  a 
case  may  be  held  to  be  the  amount  remitted 
aft^  deducting  such  fees.  Wheeler  &  Wil- 
son Mfg.  Oo.  ▼.  Winnett  (Neb.)  91  N.  W.  614, 
616. 

"Proceeds,**  as  used  by  a  testatrix  in  be- 
queathing, by  the  fourth  item  of  her  will,  all 
the  rest  "of  my  personal  property  owned  by 
me  absolutely,  amounting  now  to  about  |26,- 
000,  and  except  the  proceeds  of'  certain  real- 
ty, and  in  the  fifth  item  in  devising  such 
realty,  or  "the  proceeds  thereor'  if  sold  be- 
fore her  death,  refers  to  the  net  proceeds  of 
the  realty  therein  directed  to  be  sold,  and 
not  to  the  personalty.  In  re  Curtis'  Will,  16 
N.  Y.  Supp.  180,  188,  61  Hun,  872. 

As  notes  taken  in  payment. 

"Proceeds,"  as  contained  in  a  contract 
for  the  sale  of  merchandise,  providing  that 
the  goods  and  "all  proceeds"  thereof  should 
be  held  in  trust  for  payment  of  the  price, 
and  requiring  such  application  of  the  pro- 
ceeds, includes  notes  taken  in  payment  of 
■aid  goods,  and  did  not  refer  only  to  money 
arising  from  cash  sales  thereof.  Mordecal 
T.  Selgnious,  SO  &  E.  717,  721,  68  &  a  96. 


Am  power  te  sell* 

The  use  of  the  word  "proceeds"  in  a 
will,  in  a  gift  over  to  testator's  brothers  and 
sister  in  case  of  the  death  of  both  his  chi^ 
dren,  held  to  be,  perhaps,  some  evidence  of 
an  intention  to  confer  a  power  of  sale  upon 
executors.  Hollman  v.  Tigges,  7  Atl.  347^ 
348,  42  N.  J.  Eq.  (16  Stew.)  130. 

As  price  agreed  to  lie  paid* 

The  word  "proceeds"  is  of  such  general 
signifiTcation  that  resort  must  xisually  be  had 
to  the  context,  and  to  the  subject-matter  to 
which  it  relates,  in  order  to  ascertain  its 
meaning;  and  where  a  stock  of  goods  was 
transferred  to  mortgagees  at  an  inventory 
price  which  was  credited  on  the  mortgage, 
and  the  mortgagees,  on  the  transfer  being 
set  aside,  were  ordered  to  account  "for  the 
proceeds  of  the  property  transferred  to 
them,"  the  word  "proceeds"  included  the 
price  agreed  to  be  paid  for  the  goods,  and  did 
not  refer  only  to  the  amounts  realized  from 
sales  of  the  property.  Armour  Packing  Oo. 
V.  London,  31  8.  B.  600,  602,  68  S.  C.  639. 

Am  hoth  real  and  personal  eatate. 

"Proceeds,"  as  used  in  a  will  by  which 
testator,  after  directing  his  property  and  ef- 
fects to  be  transferred  to  the  children  on 
their  attaining  21,  required  that  the  interest, 
dividends,  and  "proceeds"  of  such  estate  and 
effects  as  shall  be  necessary  for  the  purpose 
be  applied  toward  the  maintenance  of  J.,  tfye 
word  "proceeds"  would  clearly  include  both 
real  and  personal  estate.  Stokes  v.  Salomons, 
4  Eng.  Law  A  Eq.  183,  187. 

Am  same  or  snbstitnted  earso. 

Where  goods  shipped  to  a  foreign  port 
were  there  found  to  be  unsalable,  and  return- 
ed in  the  same  vessel  to  the  port  from  ^hich 
they  were  taken,  such  goods  on  the  return 
voyage  were  not  proceeds  of  the  goods  taken 
on  the  outward  voyage,  within  the  meaning 
of  a  policy  of  insurance  "upon  goods  as  per 
margin  out  and  upon  the  proceeds  thereof 
home."  The  grammatical  sense  of  the  term 
"proceeds"  is  the  substituted  cargo  or  prop- 
erty, whatever  it  may  be,  which  results  from 
or  is  acquired  by  means  of  the  specified 
goods.  It  imports  a  sale,  barter,  or  other 
disposition  of  the  outward  cargo,  or  some 
operation  therewith  by  which,  or  by  the  fu- 
ture investment  of  the  moneys  or  funds  de- 
rived therefrom,  other  goods  or  insurable 
property  are  obtained  on  which  the  policy  is 
to  attach  for  the  return  voyage.  Dow  v. 
Hope  Ins.  Oo.,  1  N.  Y.  Super.  Gt  (1  Hall)  166, 
172. 

A  policy  of  marine  insurance  on  mer- 
chandise shipped  at  New  YoriL  upon  the 
goods  out,  and  npon  the  proceeds  thereof 
home,  cannot  be  construed  to  include  the 
same  goods  upon  the  return  voyage.    The 
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term  "proceeds,"  in  its  natural  and  ordinary 
stense,  would  not  include  the  outward  cargo 
sent  back  in  the  same  state  upon  the  return 
voyage.  The  definition  of  the  word  "pro- 
ceeds/' as  rendered  by  Webster,  is  issue, 
rent,  product,  as  the  proceeds  of  an  estate; 
in  commerce,  the  sum,  amount,  or  value  of 
goods  sold,  and  converted  into  money ;  by 
Rees,  '^proceeds''  among  merchants  is  that 
which  arises  from  a  thing;  by  Crabb,  that 
which  arises  from  anything,  as  the  "net  pro- 
ceeds" from  a  sale,  etc.  The  word  "pro- 
ceeds," therefore,  has  been  considered  by 
these  lexicographers  as  a  mercantile  term, 
and  they  accordingly  distinguish  it  from  the 
same  word  when  used  in  another  sense,  as  to 
"proceed"  on  a  journey  or  on  any  other  un- 
dertaking. The  word  "proceeds"  means  that 
which  arises  from  anything  sold,  bartered, 
or  exchanged,  or  anything  proceeding  from 
or  produced  by  another  thing.  Dow  ▼.  Whet- 
ten  (N.  Y.)  8  Wend.  160,  167. 

Where  a  policy  of  marine  insurance  pro- 
vided that  the  risk  should  attach  to  the  "pro- 
ceeds" of  the  articles  mentioned  in  the  policy 
in  the  return  cargo,  and  on  the  vessel  reach- 
ing its  destination  a  return  cargo  was  taken 
as  a  substitute  for  the  outward  cargo,  such 
return  cargo  should  be  considered  as  the 
proceeds  of  the  outward  cargo.  Haven  ?• 
Gray.  12  Mass.  71. 

PROCESS. 

See  "Mechanical  Process";   *Tatentable 

Process." 
Other  process,  see  "Other.** 

In  the  case  of  Cochrane  v.  Deener,  94 
U.  S.  780,  24  L.  Ed.  514,  it  is  said  that  a 
"process  is  a  mod6  of  treatment  of  certain 
materials  to  produce  a  given  result;  it  is  an 
act  or  a  species  of  acts  performed  upon  the 
subject-matter  to  be  transformed  and  re- 
duced to  a  definite  state  or  thing.  If  new 
and  useful,  it  is  just  as  patentable  as  is  a 
piece  of  machinery.  In  the  language  of  the 
patent  law,  it  is  an  art"  American  Fibre- 
Chamois  Co.  V.  Buckskin  Fibre  Co.  (U.  S.) 
72  Fed.  508,  515,  18  C.  C.  A.  662;  Risdon 
Iron  &  Locomotive  Works  v.  Medart,  15  Sup. 
Ct  745,  748,  158  U.  S.  68,  39  L.  Ed.  899; 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co.  (U. 
S.)  89  Fed.  721,  754;  Tannage  Patent  Co.  T. 
Zahn  (U.  S.)  66  Fed.  986,  989. 

It  is  when  the  term  "process"  is  used  to 
represent  the  means  or  method  of  producing 
a  result  that  It  is  patentable,  and  it  will  in- 
clude all  methods  or  means  which  are  not  ef- 
fected by  mechanism  or  mechanical  combina- 
tions. Corning  v.  Burden,  56  U.  S.  (15  How.) 
252,  268,  14  L.  Ed.  683. 

"Process"  la  often  used  in  a  passive 
flense,  in  which  a  proceas  cannot  be  the  sub- 
ject of  a  patent  Thus,  we  say  a  board  is 
undergoing  the  "process"  of  being  planed. 


grain  of  being  ground,  iron  of  being  ham- 
mered or  rolled.  Here  the  term  is  used  sub- 
jectively as  applied  to  the  material  (qperated 
on,  and  not  to  the  method  or  mode  of  pro- 
ducing that  operation,  which  is  by  a  mechan- 
ical means,  or  the  use  of  a  machine,  as  dis- 
tinguished from  a  process.  In  this  use  of 
the  term  it  represents  the  function  of  a  ma- 
chine, or  the  effect  produced  by  it  on  the  ma- 
terial subjected  to  the  action  of  the  machine. 
But  it  is  well  settled  that  a  man  cannot  have 
a  patent  for  the  function  or  abstract  effect 
of  a  machine  which  produces  it  Boyden 
Power-Brake  Co.  v.  Westinghouse,  18  Sup. 
Ct  707,  716,  170  U.  S.  537,  42  L.  Ed.  1136; 
Corning  v.  Burden,  56  U.  S.  (15  How.)  252, 
268,  14  L.  Ed.  683. 

The  term  "process,**  in  the  patent  laws, 
is  an  act  or  a  mode  of  acting.  The  mixing 
of  certain  substances  together,  or  the  heat- 
ing of  a  substance  to  a  certain  temperature, 
is  a  process.  When  the  term  "process"  is 
used  to  represent  the  means  of  producing  a 
result,  it  is  patentable,  and  includes  all 
methods  or  means  not  effected  by  mechan- 
ism. If  a  process  consists  of  a  chemical  com- 
bination by  which  the  particular  result  is 
produced,  its  existence  does  not  prevent  an- 
other inventor  from  making  a  mechanical 
combination  which  produces  the  same  re- 
sult New  Process  Fermentation  Co.  T. 
Mans  (U.  S.)  20  Fed.  725,  728. 

Art  synoiLTinoiifl* 

The  term  "art"  is  synonymous  with  the 
term  "process."  Carnegie  Steel  Co.  v.  Cam- 
bria Iron  Co,  (U.  S.)  89  Fed.  721,  754. 

A  process  by  which  a  thing  is  manufa<> 
tured  is  a  useful  art,  and  not  subject  to  pat* 
ent  under  the  act  of  Ck>ngress.  Coming  v. 
Burden,  56  U.  S.  (15  How.)  252,  14  L.  Ed. 
683  (cited  in  McKay  ▼.  Jackman  [U.  S.]  12 
Fed.  615). 

"Process,**  eo  nomine,  is  not  made  the 
subject  of  a  patent  in  the  act  of  Congress. 
An  art  may  require  one  or  more  processes  to 
produce  a  certain  result  It  is  for  the  dis- 
covery or  Invention  of  some  practical  method 
or  means  of  producing  a  beneficial  result  or 
effect  that  a  patent  is  granted,  not  for  the 
result  or  the  effect  itselt  "Process,"  when 
used  to  represent  the  means  of  producing  a 
beneficial  result,  is  in  law  synonymous  with 
"art,"  provided  the  means  are  not  effected 
by  mechanism  or  mechanical  combinations. 
Piper  ▼.  Brown  (U.  S.)  19  Fed.  Caa.  718,  719. 

A  "process,**  eo  nomine,  la  not  the  suth 
ject  of  a  patent,  but  is  a  useful  art,  and  In- 
cludes an  application  of  some  element  or 
power  of  nature,  or  of  one  substance,  to  an- 
other. In  which  the  result  or  effect  ifl  prcv 
duced  by  chemical  action.  Pittsbun^  Re- 
duction Co.  V.  Cowles  Electric  Smelting  ft 
Aluminum  Co.'  (U.  S.)  55  Fed.  801,  81<L 
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A  new  process  Is  nsually  the  result  of 
discovery,  a  machine  of  invention.  In  re 
Weston,  17  App.  D.  C.  436;  Appleton  Mfg. 
Co.  V.  Star  Mfg.  Co.  (U.  S.)  60  Fed.  411,  413, 
414,  9  a  C.  A.  42. 

Maohlne  or  maolilaory  diattasHished* 

*'A  machine  is  a  thing,  a  process  is  an 
act  or  a  mode  of  acting.  The  one  is  visible 
to  the  eye,  an  object  of  perpetual  observa- 
tion; the  other  is  a  conception  of  the  mind, 
seen  only  by  its  effects  when  being  executed 
or  performed.  Either  may  be  the  means  of 
producing  useful  results,  and  are  both  sub- 
ject to  patent"  Tilghman  v.  Proctor,  102 
U.  a.  707-728,  26  L.  Ed.  279;  O'Reilly  v. 
Morse,  56  U.  S.  (15  How.)  62,  14  L.  Ed.  601; 
Boyden  Power-Brake  Co.  v.  Westlnghouse, 
18  Sup.  Ct  707,  728,  170  U.  S.  537,  42  L.  Ed. 
1136;  Tannage  Patent  Co.  v.  Zahn  (U.  S.) 
66  Fed.  986.  989. 

The  term  "machine"  includes  every  me- 
chanical device  or  combination  of  mechani- 
cal powers  and  devices  to  perform  some  func- 
tion and  produce  a  certain  effect  or  result. 
But  where  the  effect  or  result  is  produced  by 
a  chemical  action,  by  the  operation  or  appli- 
cation of  some  element  or  power  of  nature, 
or  of  one  substance  to  another,  such  modes, 
methods,  or  operations  are  called  ^'processes.'* 
In  re  Weston,  17  App.  D.  C.  436;  Piper  T. 
Brown  (U.  S.)  19  Fed.  Cas.  718,  719,  Apple- 
ton  Mfg.  Co.  V.  Star  Mfg.  Co.  (U.  S.)  60  Fed. 
411,  413,  414,  9  C.  C.  A.  42. 

A  "process,"  eo  nomine,  is  not  made  the 
subject  of  a  patent  in  our  act  of  Congress. 
It  Is  included  under  the  general  term  "useful 
act"  An  art  may  require  one  or  more  pro- 
cesses in  order  to  produce  a  certain  result  or 
manufacture.  It  is  when  the  term  ''process" 
is  used  to  represent  the  means  or  method  of 
producing  a  result  that  it  is  patentable,  and 
it  will  include  all  methods  or  means  which 
are  not  effected  by  mechanism  or  mechanical 
combinations.  But  the  term  "process"  is 
often  used  in  a  more  vague  sense,  in  which 
it  cannot  be  the  subject  of  a  patent  Thus 
we  say  that  a  board  is  undergoing  the  "pro- 
cess" of  being  planed,  grain  of  being  ground, 
iron  of  being  hammered  or  rolled.  Here  the 
term  is  used  subjectively  or  passively,  as  ap- 
plied to  the  material  operated  upon,  and  not 
to  the  method  or  mode  of  producing  that 
operation,  which  is  by  mechanical  means,  or 
the  use  of  a  machine,  as  distinguished  from 
a  process.  In  this  use  of  the  term  it  repre- 
sents the  function  of  a  machine,  or  the  ef- 
fect produced  by  it  on  the  material  subjected 
to  the  action  of  the  machine.  But  it  is  well 
settled  that  a  man  cannot  have  a  patent  for 
the  function  or  abstract  effect  of  a  machine, 
but  only  for  the  machine  which  produces  it 
Appleton  Mfg.  Co.  v.  Star  Mfg.  Co.  (U.  S.)  60 
Fed.  411,  413,  414,  9  G.  C.  A.  42. 

"A  process,"  It  was  said  in  Cochrane  v. 
Deener,  94  U.  S.  788,  "is  a  mode  of  treat- 
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ment  of  certain  materials  to  produce  a  given 
result  It  is  an  act,  or  a  series  of  acts,  per- 
formed upon  the  subject-matter  to  be  trans- 
formed and  reduced  to  a  different  state  or 
thing.  If  new  and  useful,  it  is  just  as  pat- 
entable as  is  a  piece  of  machinery.  In  the 
language  of  the  patent  law,  it  is  an  'art' 
The  machinery  pointed  out  as  suitable  to  per- 
form the  process  may  or  may  not  be  new  or 
patentable,  whilst  the  process  itself  may  be 
altogether  new  and  produce  an  entirely  new 
result  The  process  requires  that  certain 
things  be  done  with  certain  substances,  and 
in  a  certain  order ;  but  the  tools  to  be  used 
in  doing  this  may  be  of  secondary  conse- 
quence." Appleton  Mfg.  Co.  v.  Star  Mfg. 
Co.  (U.  S.)  60  Fed.  411,  413,  414,  9  C.  C.  A. 
42. 

Produet  distinsiilshod* 

Process  and  product  are  quite  distinct 
matters,  even  where  both  are  created  by  the 
same  inventive  act  Durand  v.  Oreen  (IJ.  S.) 
60  Fed.  392,  89a 

PBO0E88  (In  Praotioe). 

Bee  "Abuse  of  Process^;  "01  vU  Pro- 
cess"; "Compulsory  Process";  "Ex- 
ecutory Process";  "Final  Process"; 
"Irregular  Process";  "Judicial  Pro- 
cess"; "Legal  Process";  "Mesne  Pro- 
cess"; "Original  Process";  '•Return- 
able Process";  "Summary  Process"; 
''Trustee  Process";  "Verbal  Process"; 
"Void  Process." 

Any  process,  see  "Any.** 

"Process"  is  synonymous  with  writ,  all 
writs  being  called  process.  Carey  v.  Ger- 
man American  Ins.  Co.,  54  N.  W.  18,  20,  84 
Wis.  80,  20  U  B«  A.  267,  86  Am.  St  Rep. 
907. 

The  common-law  definition  of  "process" 
is  a  writ  Issued  by  some  court  or  officer 
exercising  judicial  powers.  Tweed  v.  Met- 
calf,  4  Mich.  678,  679,  688. 

The  term  "process,"  as  a  legal  term,  has 
a  very  comprehensive  signification.  One  of 
Its  definitions  Is  that  It  is  a  writ,  warrant, 
subpoena,  or  other  formal  writing  issued  by 
authority  of  law.  Savage  ▼.  Oliver,  86  S. 
B.  64^  66»  100  Ga.  686. 

The  definition  of  "process"  given  by 
Lord  Coke  comprehends  any  lawful  warrant, 
authority,  or  proceeding  by  which  a  man  may 
be  arrested.  He  says:  "Process  of  law  is 
twofold,  namely,  by  the  King's  writ  or  by 
due  proceeding  and  warrant,  either  in  deed 
or  in  law,  without  writ"  People  v.  Nevins 
(N.  Y.)  1  HUl,  164,  169,  170;  State  T.  Shaw, 
50  Atl.  863,  869,  73  Vt  149. 

Jacobs  in  his  Law  Dictionary  says: 
''Process"  has  two  qualifications:  First,  it  is 
largely  taken  for  all  the  proceedings  in  any 
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action  or  prosecution,  real  or  personal,  civil 
or  criminal,  from  the  beginning  to  the  end; 
secondly,  that  is  termed  the  **process"  by 
which  a  man  is  called  Into  any  temporal 
court,  becAuse  tlie  beginning  or  principal 
part  thereof,  by  which  the  rest  is  directed  or 
taken.  Strictly,  it  is  the  proceeding  after 
the  original,  before  judgment.  A  policy  of 
fire  insurance  contained  the  condition  that  if 
I  he  property  shall  be  sold  or  transferred,  or 
any  change  take  place  In  the  title  or  pos- 
session, whether  by  legal  process  or  Judicial 
decree  or  voluntary  transfer  or  convenience, 
then  and  in  every  such  case  the  policy  shall 
be  void.  The  teim  *Megal  process,"  as  used 
in  the  policy,  means  what  is  known  as  a 
writ;  and,  as  attachment  or  execution  ou 
the  writs  are  usually  employed  to  effect  a 
change  of  title  to  property,  they  are  or  are 
amongst  the  processes  contemplated  by  the 
policy.  The  words  ''legal  process"  mean  all 
the  proceedings  in  an  action  or  proceeding. 
They  would  necessarily  embrace  the  decree, 
which  ordinarily  includes  the  proceedings. 
Perry  v.  Lorillard  Fire  Ins.  CJo.  (N.  Y.)  6 
Lans.  201,  204.  See,  also,  Tipton  t.  Cordo- 
va, 1  N.  M.  383,  385. 

"Process"  Is  BOHsalled  because  tt  pro- 
ceeds or  goes  out  upon  former  matter,  either 
original  or  Judicial.  Citing  Jac.  Law  Diet 
It  assumes  former  matter.  The  process  may 
be  criminal,  where  the  former  matter  whence 
it  proceeds  or  goes  out  is  criminal.  State  v. 
McCann,  67  Me.  872,  874. 

Baron  Gomyn  says  that  process,  in  a 
large  acceptance,  comprehends  the  whole 
proceedings  after  the  original  and  before 
Judgment;  but  generally  it  imports  the  writs 
which  issue  out  of  any  court  to  bring  the 
party  to  answer,  or  for  doing  execution,  and 
all  process  out  of  the  King's  courts  ought 
to  be  in  the  name  of  the  King.  It  is  called 
"process"  because  It  proceeds  or  goes  out  up- 
on former  matter,  either  original  or  Judicial. 
Gilmer  ▼.  Bh:d,  15  Pla.  410,  421. 

"Process"  is  so  denominated  because  it 
proceeds  or  Issues  forth  in  order  to  bring 
the  defendant  into  court  to  answer  the  charge 
preferred,  and  signifies  the  writ  or  Judicial 
means  by  which  he  is  brought  to  answer. 
City  of  Davenport  v.  Bird,  84  Iowa,  524,  527; 
Fitzpatrick  v.  City  of  New  Orleans,  27  La. 
Ann.  457. 

*rrhe  word  'processf  has  in  law  a  well- 
established  legal  meaning  in  its  application 
to  the  commencement  of  the  proceedings. 
It  is  used  to  designate  the  writ  or  other  Judi- 
cial means  by  wliich  a  defendant  is  brought 
into  court  to  answer  a  charge,  though  there 
may  afterward  be  issued,  in  the  progress  of 
the  case,  interlocutory  and  final  processes." 
City  of  Philadelphls  v.  Campbell  (Pa.)  11 
Phila.  163,  164. 

"'Process*  is  defined  by  Blackstone  to 
bo  tbe  means  of  compelling  n  defendant  to 


appear  in  court,  and  although  literally,  per- 
haps, it  can  only  be  strictly  characterized 
as  the  initial  step  in  a  case,  it  has  come  to 
be  indicated  by  the  two  terms,  'mesne'  and 
'final,'  which  are  used  to  designate  the  two 
stages  in  the  progress  of  a  cause  in  which 
it  is  employed.  Process  is  always  directed  to 
some  officer  to  be  executed,  and  is  strictiy 
the  mandate  of  the  court  to  the  officer,  com- 
manding him  to  do  certain  things  or  per- 
form certain  services  within  his  official  cog- 
nizance, and  it  is  this  character  of  it  and 
the  injunctions  it  contains  that  makes  his 
return  evidence."  Utica  City  Bank  v.  Buell 
(N.  Y.)  9  Abb.  Prac  885,  890,  17  Hew.  Prac 
498,  501. 

Process  Is  the  means  whereby  a  court 
compels  the  appearance  of  a  defendant  be- 
fore it  or  a  compliance  with  its  demands. 
Neal-Millard  Co.  t.  Owens,  42  8.  B.  266,  267, 
115  Ga.  959. 

The  means  used  to  acquire  Jurisdiction 
of  defendants  in  an  action,  whether  by  writ 
or  notice,  may  properly  be  denominated  a 
"process."  Wilson  v.  St  Louis  &  S.  P.  Ry. 
Co.,  18  8.  W.  286,  298,  106  Mo.  588.  32  Aul 
St  Rep.  624. 

Const  art  6,  |  4,  provides  that  the  style 
of  all  process  shall  be  "The  State  of  Mhi- 
nesota."  The  word  "process,"  as  used  here, 
means  all  such  writs,  whether  original, 
mesne,  or  final,  by  which  the  authority  of 
the  state  is  exerted  in  obtaining  Jurisdiction 
over  the  person  or  property  of  the  citizen, 
and  which  requires  the  exercise  of  a  sover- 
eign power  for  their  enforcement.  Hinkly  v. 
St.  Anthony  Falls  Water  Power  Co.,  9  Minn. 
55,  00  (GU.  44,  49). 

The  legal  meaning  of  tbe  word  'pro- 
cess" varies  according  to  the  different  con- 
text, subject-matter,  and  spirit  of  the  stat- 
ute in  which  it  occurs.  The  process  of  the 
court,  in  its  narrowest  sense,  means  the  writs 
and  mandates  of  the  court,  under  the  seal 
thereof.  In  its  largest  sense,  process  is 
equivalent  to  procedure.  Including  all  the 
steps  and  proceedings  in  a  cause  from  its 
commencement  to  Its  conclusion.  The  word 
"process,"  as  used  In  Rev.  St  §  911  [U.  8. 
Gomp.  St  1901,  p.  683],  providing  that  all 
writs  and  processes  issuing  from  the  courts 
of  the  United  States  shall  be  under  the  seal 
of  the  court  from  which  they  issue,  and  shall 
be  signed  by  the  clerk  thereof,  is  used  in  the 
narrow  sense,  to  mean  the  writs  and  man- 
dates of  the  court,  under  the  seal  thereof. 
United  States  v.  Murphy  (U.  &)  82  Fed.  883, 
899. 

The  process  that  shall  protect  an  officer 
must,  to  use  the  customary  legal  expression, 
be  fair  on  its  face.  The  word  "process"  is 
made  use  of  in  this  rule  in  a  very  compre- 
hensive sense,  and  will  include  any  writ, 
warrant,  order,  or  other  authority  which  pur- 
ports to  empower  a  ministi^rlal  officer  to  ar- 
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rest  a  person,  or  to  seize  or  enter  upon  the 
property  of  an  Individual,  or  to  do  any  act 
in  respect  to  snch  person  or  property  which, 
if  not  Justified,  would  constitute  a  trespass. 
Witherspoon  v.  State  (Tex.)  61  8.  W.  896, 
398  (quoting  Oooley,  Torts  [2d  Ed.]  pp.  588, 
539,  560). 

Acts  1878,  c.  106,  |  80,  providing  for  the 
appointment  by  every  foreign  Insurance  com- 
pany doing  business  in  the  state  of  an  agent 
on  whom  process  of  law  can  be  served,  pro- 
vides further  that  the  word  •'process,"  as 
there  used,  shall  be  held  to  Include  any  writ, 
summons,  or  order  whereby  any  action,  suit, 
or  proceeding  shall  be  commenced*  or  which 
shall  be  issued  in  or  upon  any  action,  suit, 
or  proceeding  by  any  court,  officer,  or  magis- 
trate. Oland  V.  Agricultural  Ins.  Co.  of 
Watertown,  14  Atl.  669,  670,  69  Md.  248.  See, 
also.  Laws  Pa.  1873,  p.  27,  §  18;  Bx  parte 
SchoUenberger,  96  U.  8.  369,  874,  24  L.  m. 
853;  How.  Ann.  St  Mich.  §  4868;  German- 
American  Ins.  Co.  V.  Chippewa  Circuit  Judge, 
68  N.  W.  531,  532.  105  Mich.  56a 

••Writs"  and  ••processes"  of  the  courts 
may  be  divided  into  two  classes:  (1)  Those 
which  point  out  specifically  the  property  or 
thing  to  be  seized;  (2)  those  In  which  the 
officer  is  directed  to  levy  the  process  upon 
property  of  one  of  the  parties  to  the  litiga- 
tion, sufficient  to  satisfy  the  demand  against 
him,  without  describing  any  specific  property 
to  be  thus  taken.  Philips  t.  8pott8»  15  N. 
W.  332,  334,  14  Neb.  189. 

As  all  vrooeedlass. 

The  term  ••process,*'  as  commonly  ap- 
plied, indicates  that  proceeding  by  which  a 
party  is  called  into  court  But  it  has  a  more 
enlarged  signification,  and  includes  all  pro- 
ceedings of  the  court,  from  the  beginning 
to  the  end  of  a  suit,  and  is  defined  in  the 
books  as  ••processus ;  a  procendendo  ab  initio 
usque  ad  flnem";  and,  in  this  view,  all  pro- 
ceedings which  may  be  had  to  bring  testi- 
mony into  court  whether  viva  voce  or  in  writ- 
ing, may  be  considered  to  be  within  the  pro- 
cess of  the  court  Blch  t.  Trimble  (Vt)  2 
Tyler,  849,  850. 

••Process,"  in  one  sense,  is  the  method 
to  be  pursued  by  law  to  compel  a  compliance 
with  the  original  writ  by  giving  the  party 
notice  to  obey  it;  a  warning  to  appear  in 
court  at  the  return  of  the  original  writ 
Under  the  act  entitled  ••An  act  to  regulate 
processes  In  the  courts  of  the  United  States," 
providing  that  ••the  forms  of  writs  and 
modes  of  process  In  the  circuit  and  dis- 
trict courts  in  suits  at  common  law  shall 
be  the  same  in  each  state,  respectively, 
as  are  now  used  or  allowed  in  the  Supreme 
Courts  of  the  same,"  the  word  **proce88"  is 
to  be  received  in  its  broadest  and  most  ex- 
tensive sense.  It  is  to  be  taken  for  all  pro- 
l^eedlngs  in  any  action,  from  tlM  beginning 


to  the  end.  Mode  of  process  includes  modes 
of  service,  and  whatever  is  necessary  to 
complete  the  service  of  a  writ  returnable 
to  a  state  court  is  by  that  statute  made  nec- 
essary to  complete  the  service  of  a  writ  re- 
turnable to  a  District  or  Circuit  Court  of  the 
United  States.  A  mittimus  is  as  necessary  In 
one  case  as  the  othw.  Palmer  v.  Allen 
((}onn.)  5  Day,  198,  199. 

"Process,"  in  a  large  acceptation,  is  near- 
ly synonymous  with  ••proceedings,"  and 
means  the  entire  proceedings  in  an  action, 
from  the  beginning  to  the  end.  In  a  stricter 
sense,  it  is  applied  to  the  several  Judicial 
writs  issued  in  an  action.  Hanna  t.  Russell, 
12  Minn.  80,  86  (Oil.  48,  45). 

The  word  ••process,"  as  generally  used, 
is  understood  to  mean  a  writ  warrant,  sub- 
poena, or  other  formal  writing  issued  by  au- 
thority of  law;  but  It  also  refers  to  the 
means  of  accomplishing  an  end,  including  ju- 
dicial proceedings.  Collobitsch  t.  Bainbow, 
51  N.  W.  48,  49,  84  Iowa«  567. 

Under  a  statute  providing  that  copies  e£ 
a  process  shall  be  returned  to  the  clerk's  of- 
fice, the  word  ••process"  does  not  mean  sim- 
ply the  warrant,  but  is  used  in  the  larger 
sense  of  ••proceedings."  Marvin  v.  United 
States  (U.  8.)  44  Fed.  405,  411. 

1  Stat  79,  relative  to  removal  of  causes, 
provides  that  the  defendant  must  not  only 
file  a  petition  for  removal,  but  offer  good 
surety  for  his  entering  in  the  court  copies 
of  the  process  against  him.  Held,  that  the 
word  ••process"  Is  equivalent  in  meaning  to 
the  word  ••proceedings,"  and  does  not  include 
merely  the  summons  or  original  writ  Mc- 
Bratney  ▼.  Usher  (U.  8.)  16  Fed.  Cas.  1215^ 
1216. 

The  word  '•process"  does  not  necessarily 
mean  '^Trit"  or  "summons,"  but  is  often 
used  in  the  sense  of  ••proceedings."  Gen.  St 
1894,  i  4240,  provided  that  whenever  any 
debtor  should  have  become  insolvent,  or  his 
property  should  have  been  levied  on  by  virtue 
of  any  attachment,  execution,  or  legal  process, 
he  might  make  an  assignment  of  all  his  unex- 
empt  property,  which,  if  made  within  10  days 
after  the  levy,  should  operate  to  vacate 
every  garnishment  and  levy  then  pending. 
Held,  that  the  word  ••process"  did  not  nec- 
essarily mean  a  writ  or  summons,  but  in- 
cluded supplemental  proceedings.  Wolf  v. 
McKinley,  68  N.  W.  2,  3,  65  Minn.  156. 

The  word  ••process,"  in  Rev.  St  |  1014 
[U.  S.  Comp.  St  1901,  p.  716],  providing  that, 
for  any  crime  or  offense  against  the  United 
States,  the  offender  may,  by  any  commission- 
er of  the  Circuit  Court  to  take  bail,  or  other 
magistrate  of  any  state  where  he  may  be 
found,  and  agreeably  to  the  usual  mode  of 
process  against  offenders  in  such  state,  and 
at  the  expense  of  the  United  States,  be  ar^ 
rested  and  imprisoned,  or  bailed,  as  the  case 
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may  be,  for  trial  before  such  court  of  the 
United  States,  etc.,  and  that  copies  of  the 
process  shall  be  returned  as  speedily  as  may 
be  into  the  clerk's  office  of  such  court,  etc., 
must,  ex  necessitate,  mean  any  writ  issued 
by  the  commissioner  for  senrice,  and  includes 
the  warrant,  the  subpoena,  and  the  mittimus 
writs,  temporary  and  final*  and  the  recog- 
nizance or  bonds  of  the  defendant  and  wit- 
nesses in  the  case  are  equally  within  the 
very  terms  of  this  statute.  Taylor  y.  United 
States  <U.  S.)  46  Fed.  531«  537. 

The  term  "process,"  as  commonly  ap- 
plied, intends  that  proceeding  by  which  a 
party  is  called  into  court,  but  it  has  a  more 
enlarged  signification,  and  covers  all  the 
proceedings  in  a  court,  from  the  beginning 
to  the  end  of  the  suit;  and,  in  this  yiew,  all 
proceedings  which  may  be  had  to  bring  testi- 
mony into  court,  whether  viva  voce  or  In 
writing,  may  be  considered  the  process  of 
the  court  Rich  t.  Trimble  (Vt)  2  Tyler,  849, 
350. 

The  word  "process"  signifies  a  writ  or 
summons  issued  in  the  course  of  judicial  pro- 
ceedings. Pen.  Ck>de  Ariz.  1901,  par.  7,  subd. 
15;  Sand,  ft  H.  Dig.  Ark.  1883,  |  7220;  Code 
Civ.  Proc.  Cal.  1908, 1 17,  subd.  6;  Pen.  Ck)de 
Cal.  1903,  §  7,  subd.  15;  Pol.  Code  Cal.  1903, 
I  17,  subd.  6;  Pol.  Code  Mont.  1895,  §  16, 
subdL  6;  Code  Civ.  Proc.  Mont  1895»  |  8463, 
subd.  5;  Pen.  Code  Mont  1895,  |  7,  subd.  15; 
Rev.  St  Utah  1898,  |  2498;  Rey.  Codes  N.  D. 
1899,  I  5152;  Code  Qv.  Proc.  S.  D.  1903, 
S  8;  Civ.  Code  Ky.  |  732,  subsec.  26;  Epper- 
son y.  Graves,  3  Ky.  law  Rep.  527,  528. 

"Process,"  as  used  in  the  article  relat- 
ing to  the  sheriff,  Includes  all  writs,  war- 
rants, summons,  and  orders  of  courts  of 
justices  or  judicial  officers.  Pol.  Code  Cal. 
1903,  §  4175;  Rey.  St  Utah  1898,  §  574;  PoL 
Code  Mont  1895,  |  4380;  Pol.  Code  Idaho 
1901,  I  1644. 

The  word  '^process"  shall  include  any 
writ  declaration,  summons  or  order  where- 
by any  action,  writ  or  proceeding  shall  be 
commenced,  or  which  shall  be  issued  in  or 
upon  any  action,  suit  or  proceeding  author- 
ized by  law  in  this  state.  Gen.  St  Minn. 
1894,  §S  2865,  3190;  Ann.  Codes  &  St  Or. 
1901,  9  5169;  Ballinger's  Ann.  Codes  &  St 
Wash.  1897,  §  4406. 

The  word  **proce8s,"  as  used  in  the  act 
relative  to  the  service  of  process  upon  insur- 
ance companies,  shall  include  any  verit  dec- 
laration, summons,  order,  or  subpoena  where- 
by any  action,  suit  or  proceeding  at  law  or 
in  chancery  shall  be  commenced  against  any 
such  insurance  company,  whether  such  suit 
or  proceeding  is  connected  with  the  insurance 
business  of  such  company  in  the  state  or  not 
and  whether  such  suit  or  proceeding  is  found- 
ed on  any  credit  or  demand  connected  with 
such  business  of  insurance»  or  upon  matters 


growing  out  of  such  business,  or  whether  it 
is  founded  or  based  on  any  other  claim  or 
demand,  whatever  may  be  the  nature  of 
such  claim  or  demand.  Comp.  Laws  MidL 
1897,  I  10,021. 

Proeecdinc  synonynaoiifli 

The  word  "process,"  as  used  in  section 
12  of  the  judiciary  act  which  provides  that 
if  a  suit  be  commenced  in  any  state  court 
and  the  nonresident  defendant  petitions  for 
a  removal,  and  offers  surety  for  entering  In 
the  federal  court  copies  of  said  process 
against  him,  the  state  court  shall  proceed  no 
further  with  the  cause,  etc.,  is  equivalent  in 
meaning  to  the  word  ^'proceeding."  McBrat- 
ney  y.  Usher  (U.  8.)  15  Fed.  Cas.  1211^  1216. 

Attael&me&t. 

A  writ  of  attachment  has  all  the  requi- 
sites of  any  writ  or  process  named  in  the 
statute,  in  which  all  writs  are  called  ''pro- 
cesses." A  vnrlt  Is  a  process,  and  a  process 
is  a  writ,  interchangeably.  So  a  writ  of  at- 
tachment Is  a  process,  within  the  meaning 
of  the  condition  of  a  fire  insurance  policy 
providing  that  If  any  change  takes  place  in 
the  title  or  possession  of  the  property  by  legal 
process,  then  the  policy  shall  be  void.  Carey 
v.  German-American  Ins.  Co.,  54  N.  W.  18» 
19,  84  Wis.  8a  20  L.  R.  A.  267,  86  Am.  St 
Rep.  907. 

'^Process,'*  within  the  meaning  of  Act 
April  4,  1873,  as  amended  by  Act  June  20^ 
1883,  providing  that  no  foreign  insurance 
company  shall  do  business  in  the  state  with- 
out filing  a  stipulation  that  any  legal  pro- 
cess on  the  company  may  be  served  on  its 
agent  and  providing  that  the  term  "process** 
shall  include  any  and  every  writ  Includes  an 
attachment  execution.  Kennedy  y.  Agricul- 
tural Ins.  Co.,  80  Atl.  724,  725,  165  Pa.  179. 

Bond  or  reoognisaiieii. 

The  bond  In  a  replevin  suit  is  not  a  iMirt 
of  the  process  in  the  suit,  but  is  collateral 
thereto,  and  hence  a  defective  bond  cannot 
be  amended  under  a  statute  permitting 
amendments  of  process.  Simpson  y.  Wilcox, 
25  Atl.  891,  18  R.  I.  40. 

The  word  **process,"  as  used  in  Rey.  St 
§  602  [U.  S.  Comp.  St  1901,  p.  484],  provid- 
ing  that,  when  the  office  of  judge  of  any  dis- 
trict court  is  vacant  all  processes,  plead- 
ings, and  proceedings  pending  shall  be  contin- 
ued of  course  until  the  next  stated  term  aft- 
ed  the  appointment  and  qualification  of  his 
successor,  is  used  neither  in  Its  narrowest 
nor  its  broadest  sense,  but  includes,  amonif 
other  things,  the  means  provided  by  law  for 
compelling  one  arrested  and  held  on  a  crim- 
inal charge  to  appear  in  court  there  to  be 
judicially  dealt  with.  Therefore  a  recog- 
nizance taken  by  a  United  States  commis- 
sioner for  appearance  and  answer  In  a  crink-^ 
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Inal  case  Is  process,  within  the  meaning  of 
the  section.  United  States  v.  Murphy  <U.  S.) 
82  Fed.  893,  899. 

"Process,"  as  used  In  Revenue  Act  Gong. 
June  30,  1864,  Schedule  B  (13  Stat  301),  re- 
quiring a  stamp  duty  on  process  on  appeal 
from  Justices'  courts*  does  not  Include  affida- 
vits, recognizances,  or  Justices'  returns.  Dor- 
man  V.  Bayley,  10  Minn.  383,  384  (GU.  306). 

Under  Revenue  Act  Cong.  June  30,  1864, 
Schedule  B  (13  Stat  801),  providing  that  a 
50-cent  revenue  stamp  shall  be  placed  upon 
writs  or  other  process  on  appeal  from  Jus- 
tices' courts,  the  bond  required  by  statute  on 
appeal  ffom  the  Judgment  of  a  Justice  Is 
neither  a  writ  nor  a  proceaa.  Smith  t.  Wa- 
ters, 26  Ind.  397,  898. 

Oltatton. 

See  "Citation." 

Commission  to  ewamlmi  witnesses. 

The  term  "process"  does  not  include  a 
commission  to  examine  witnesses.  Duncan 
v.  Hill,  19  N.  0.  291,  292. 

Declaration  in  ejeotment. 

A  declaration  In  ejectment  is  not  a  pro- 
cess, within  the  meaning  of  that  phrase  as 
Implied  in  Judiciary  Act  1847,  §  57,  declaring 
that  every  court  of  record  shall  always  be 
open  for  the  issuance  and  return  of  process. 
Knapp  V.  Pult  (N.  Y.)  8  How.  Prac  53,  56. 

]>eeree*of  sale. 

An  order  of  court  directing  a  sale  of  the 
property  of  the  Judgment  debtor  is  legal 
process,  within  the  meaning  of  a  statute  by 
which  the  Jurisdiction  of  the  state  over  a  cer- 
tain piece  of  land  therein  described  was  ceded 
to  the  United  States,  with  a  proviso  that  such 
action  should  not  Interfere  with  the  service 
or  execution  of  any  legal  process,  although 
such  order  is  not  a  "writ**  or  "process"  with- 
in the  limited  signification  of  these  words  as 
used  in  the  Constitution,  prescribing  the 
style  of  writs  and  processes,  and  requiring 
that  they  shall  run  in  the  name  of  the  state. 
Sauer  v.  Steinbauer,  14  Wis.  70,  76,  79. 

The  word  "process,"  as  used  in  Comp. 
St  art.  1,  c.  18,  §  123,  which  provides  that 
sheriffs  and  their  deputies  may  execute  any 
process  which  may  be  in  their  hands  at  the 
expiration  of  their  office,  includes  an  order 
of  sale  in  a  foreclosure  proceeding,  which 
has  been  regularly  issued  and  placed  in  the 
hands  of  the  sheriff  of  the  county  in  which  it 
was  issued  during  his  term  of  office;  and 
therefore  he  may  complete  the  execution  of 
such  order  after  the  expiration  of  his  term. 
National  Black  River  Bank  v.  Wall  (Neb.) 
91  N.  W.  525. 

The  term  "process,"  as  found  in  Code,  c. 
106,  9  3767,  declaring  that  a  summary  mo- 


tion against  any  officer  of  court  must  be 
made  in  the  circuit  court  of  the  county  In 
which  he  was  acting  at  the  time  of  his  de- 
fault, or  in  the  couit  to  which  the  process 
was  returnable,  was  used  in  its  ordinary  le- 
gal sense,  which  renders  it  synonymous  with 
"writs."  Decrees  of  sale  are  not  process, 
and  moneys  received  by  the  register  merely 
as  the  custodian  of  sale  proceeds  belonging 
in  court  are  not  moneys  collected  imder  pro- 
cess. Parks  Y.  Bryant,  31  South.  593,  132 
Ala.  224. 

Execution. 

The  term  "process"  includes  any  and 
every  writ  rule,  order,  notice,  or  decree,  in- 
cluding any  process  of  execution,  that  may 
Issue  In  or  upon  any  action,  suit,  or  legal 
proceedings.  National  Fire  Ins.  Co.  v. 
Chambers,  82  AU.  663,  666,  63  N.  J.  Bq.  (8 
Dick.)  468. 

It  cannot  be  questioned  but  that  an  exe- 
cution Issued  on  the  foreclosure  of  a  land 
lord's  lien  is  embraced  in  the  general  defi- 
nition of  process.  Savage  ▼.  Oliver,  36  S.  E. 
54,  56,  110  Oa.  686. 

The  term  "process,"  In  Act  Cong.  Jan. 

6,  1800,  extends  to  executions,  and  is  not  re- 
stricted to  mesne  process.  The  term  Is 
broad  enough  to  embrace  all  process  upon 
which  a  party  is  imprisoned,  and  there  is  no 
reason  why  It  should  not  be  taken  In  this 
general  sense.  United  States  t.  Noah  (U. 
S.)  27  Fed.  Cas.  176. 177. 

The  word  "process,"  as  used  In  Pub. 
St  c.  27,  §  14,  providing  that  a  constable 
may,  within  his  town,  serve  any  written  or 
other  process  in  a  personal  action,  includes 
an  execution.  Lewis  t.  Morton,  84  N.  El 
544,  159  Mass.  432. 

Under  Code  Prac.  §  667,  providing  that 
every  process  in  an  action  shall  be  directed 
to  the  sheriff  of  the  county,  etc.,  it  is  held 
that  an  execution  is  "process,"  within  the 
meaning  of  the  statute.  Gowdy  v.  Sanders, 
11  S.  W.  82,  88  Ky.  346;  Johnson  v.  Elkins, 
13  &  W.  448,  449,  90  Ky.  168,  8  L.  B.  A.  652. 

Acts  1777,  c.  8,  §  5,  providing  a  penalty 
against  a  sheriff  if  he  fails  to  exeonte  all 
writs  and  other  process,  should  be  co-^trued 
to  include  executions  as  well  as  original 
writs,  for  the  language  Includes  every  de- 
scription of  process  wlilch  by  law  could 
come  into  the  hands  of  the  sheriff  to  be  exe- 
cuted. Harman  y.  Cliildress,  11  Tenn.  (3 
Yerg.)  327,  329. 

Fee  bilL 

The  term  •^process,"  In  Const  art  4,  § 

7,  providing  that  all  process,  writs,  and  other 
proceedings  shall  run  in  the  name  of  the 
people  of  the  state  of  Illinois,  includes  a  fee 
bill.  Reddick  v.  Cloud's  Adm'rs,  7  111.  (2  GlI- 
man)  670,  678. 
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Fieri  facias. 

A  fi.  fa.  is  Included  in  tbe  generic  word 
'•process,"  as  used  In  Civ.  Code,  §  667,  subsec 
I,  reading,  *'Eyery  process  in  an  action  or 
proceeding  shall  be  directed  to  the  sheriff  of 
the  county,"  etc.  Epperson  y.  Grayes,  8  Ky, 
Law  Rep.  527,  528. 

Garnishment  snmmons« 

The  word  "process"  is  very  broad,  and, 
as  used  in  an  act  authorizing  the  serylce 
of  process  In  attachment,  on  an  agent  of  a 
foreign  corporation  in  the  state  of  New  Jer- 
sey, it  cannot  be  considered  as  synonymous 
only  with  the  word  "summons."  A  sum- 
mons is,  of  course,  a  process,  but  many 
kinds  of  process  are  not  summonses,  and 
the  word.  In  the  attachment  act,  means  any 
kind  of  a  legal  writ  to  which  a  corporation, 
under  our  laws,  may  at  any  time  and  In 
any  way  be  subject;  and  among  these  is  the 
liability  to  become  a  garnishee  by  the  proper 
service  of  a  process  of  attachment  In  a  suit 
between  other  parties,  though  it  is  neither 
the  plaintiff  nor  the  defendant  in  the  orig- 
inal suit  Franklyn  v.  Taylor  Hydraulic 
Air  Compressing  Co.,  52  Atl.  714,  716^  68  N. 
J.  Law,  113. 

The  word  "process,"  as  used  in  the  prac- 
tice act,  means  all  process.  A  garnishee 
summons  is  a  process,  within  the  terms  of 
the  act  Hannibal  A  St  J.  R.  Co.  y.  Crane, 
102  111.  249,  256,  40  Am.  Rep.  681. 

The  word  "process,"  in  Acts  1882,  c  306» 
§  5,  is  sufBciently  comprehensiye  to  apply  to 
the  service  of  writs  of  attachment  on  a  cor- 
poration as  garnishee,  and  any  corporation 
chartered  by  the  laws  of  Maryland  may  be 
brought  into  the  court  of  defendant  in  the 
mode  pointed  out  by  that  section.  Boyd  y. 
Chesapeake  &  O.  Canal  Co.,  17  Md.  196,  210, 
79  Am.  Dec.  646. 

How.  Ann.  St  §  4368,  provides  that  the 
word  **process,"  as  used  In  the  act  rega- 
lating  service  thereof  on  foreign  insurance 
companies,  shall  include  any  writ,  declara- 
tion, summons,  order,  or  subpoena  in  an  ac- 
tion, suit,  or  proceeding  at  law  or  in  chan- 
cery. Held,  that  a  summons  In  garnishment 
is  process,  v^thin  the  statute.  German- 
American  Ins.  Co.  y.  Chippewa  Circuit 
Judge,  68  N.  W.  531,  632,  105  Mich.  566. 

A  garnishee  summons  is  a  process,  with- 
in Const,  art  6,  §  4,  providing  that  the  style 
of  all  process  shall  be,  "The  State  of  Min- 
nesota." Hinkly  y.  St  Anthony  Falls  Wa- 
ter Power  Co.,  9  Minn.  55,  60  (Gil.  44,  49). 

The  term  "process,"  within  the  meaning 
of  the  statute  prescribing  the  manner  in 
which  process  shall  issue  from  the  federal 
courts,  includes  the  summons  in  garnishment 
proceedings.  Middleton  Paper  Co.  v.  Rock 
River  Paper  Co.  (U.  S.)  19  Fed.  252,  253. 


Bey.  St  §  915  [U.  S.  Comp.  St  1901,  p. 
684],  gives  plaintiff,  in  common-law  causes 
in  the  United  States  Circuit  Court,  remedies 
by  attachment  or  other  process  against  de- 
fendant's property,  similar  to  those  provided 
by  the  state  statutes.  Code  Iowa,  |  2962, 
provides  tliat  the  clerk  shall  issue  the  wilt 
of  attachment  Section  2967  provides  that 
property  of  defendant  held  by  a  third  person 
may  be  attached  by  giving  the  latter  notice 
of  attachment  Section  2975,  as  amended  t^ 
Laws  18th  Gen.  Assem.  c.  58,  provides  that 
garnishment  is  effected  by  informing  the 
supposed  debtor  that  he  is  attached  as  gar- 
nishee, and  leaving  vnrltten  notice  not  to  pay 
any  sum  due  or  deliver  the  property  to  de- 
fendant, etc  There  is  no  provision  in  the 
Revised  Statutes  or  the  Iowa  Code  requiring 
either  of  such  notices  to  proceed  from  the 
clerk.  Held,  that  a  notice  to  the  garnishee 
Is  not  a  process,  within  Rev.  St  §  911  [U.  S. 
Comp.  St  1901,  p.  683],  relating  to  process, 
and  that  such  notice  in  actions  in  the  United 
States  Circuit  Court  In  Iowa  is  properly 
signed  by  the  marshal,  and  need  not  bear 
the  seal  of  such  court,  or  the  teste  of  the 
Chief  Justice  of  the  United  States.  Wile  t. 
Cohn  (U.  S.)  63  Fed.  759,  764. 

Xaf  omuttioat  indiotmemt,  or  motioa» 

An  Information  filed  before  a  police  mag- 
istrate accusing  an  individual  of  violation  of 
a  city  ordinance  la  not  a  process,  and  hence 
need  not  be  in  the  name  of  the  state  of  Iowa, 
as  process  is  required  to  be  by  Const  art  6^ 
§  8.  City  of  Dayenport  y.  Bird,  84  Iowa, 
624,  627. 

Motions  made  by  the  Attorney  General^ 
copies  of  indictments,  etc,  are  not  process, 
within  the  meaning  of  a  statute  provldlog 
additional  fees  to  a  clerk  of  court  for  Issuing 
any  process.  Fltzpatrlck  y.  City  of  New 
Orleans,  27  La.  Ann.  457. 

Lists  of  Jurors. 

A  list  of  grand  Jurors  and  alternates^ 
petit  jurors  and  alternates,  selected  by  tbe 
county  commissioners  and  furnished  the  sher- 
iff as  provided  by  Oantfs  Dig.  §  8677  et  seq., 
would  be  a  process,  and  properly— 4d  use  a 
familiar  legal  designation— a  vnrlt  of  venire 
facias,  entitling  the  sheriff  to  the  fees  pro- 
vided in  service  of  process.  Williams  t. 
Hempstead  County,  39  Ark.  176,  179. 

ICotioe. 

See,  also,  •'Notice.** 

The  word  "process,**  as  used  In  the  act 
changing  the  time  of  holding  a  term  of 
court,  and  providing  that  all  process  return- 
able to  the  former  term  shall  be  deemed  re- 
turnable at  the  time  newly  designated,  in- 
cludes a  guardian's  notice  of  application  to 
sell  his  ward's  land.  Nichols  t.  Mitchell, 
70  111.  258,  260. 
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It  Is  entirely  Immaterial  what  is  the 
means  or  method  pointed  out  by  statute  or 
used  to  acquire  Jurisdiction  of  defendants — 
whether  by  writ  or  notice;  it  Is  properly  de- 
nominated •'process."  Wilson  v.  St  Louis 
&  S.  F.  Ry.  Co.,  18  S.  W.  286,  293,  108  Mo. 
588,  82  Am.  St  Rep.  624. 

A  subpcena  or  notice  issued  on  the  filing 
of  a  bill  in  equity  to  enjoin  an  action  at  law 
is  not  regarded  as  an  original  process  or  pro- 
ceeding, within  the  meaning  of  Act  March  8, 
1876,  §  1,  providing  that  no  ciyil  suit  shall 
be  brought  by  any  original  process  or  piro- 
eeedtng  in  any  other  district  than  that  where- 
in defendant  la  an  Inhabitant  etc.;  n<«  Is  It 
within  Sup.  Ct  Rule  18  In  Equity,  providing 
that  serrlee  of  all  subpoenas  shall  be  by  de- 
livery to  defendant  personally,  or  leaving 
a  copy  at  his  usual  place  of  abode  with  some 
Adult;  the  practical  construction  of  the  rule 
having  always  been  not  to  extend  It  to  sub- 
poenas on  bills  for  injunctions.  Cortes  Co. 
V.  Thannhauser  (U.  S.)  9  Fed.  226,  228. 

The  notice  provided  by  the  Code  Is  not  a 
*^roces8,"  as  contemplated  by  the  Constitu- 
tion, and  It  need  not  be  In  the  style  of  the 
state  of  Iowa.  Nichols  v.  Burlington  & 
Louisa  County  Plank  Road  Co*  (Iowa)  4  Q. 
Oreene,  42,  43. 

ICotlee  of  injwj. 

"Process,^'  as  used  In  8t  1884^  a  880^ 
providing  for  the  service  of  lawful  process 
In  any  action  or  proceeding  against  a  foreign 
corporation,  means  process  emanating  from 
a  court  or  by  the  authority  of  a  court  and 
cannot  be  understood  to  refer  to  such  acts 
or  notices  in  pais  between  private  parties  as 
derive  no  authority  from  a  court  but  simply 
serve  to  create  a  right  of  action.  Hence  the 
notice  of  the  time,  place,  and  cause  of  In- 
jury to  an  employ^  required  to  be  given  to 
the  employer  as  a  condition  precedent  to  the 
right  of  action  Is  not  within  the  meaning  of 
the  term  "process."  Healey  v.  Geo.  F. 
Blake  Mfg.  Ca,  62  N.  E.  270,  271,  180  Mass. 
270. 

Order   for    appearaaee    of    absent    de- 
fendant. 

The  word  "subpoena"  or  "process,"  In  a 
rule  that  the  service  of  all  process,  mesne 
and  final,  shall  be  made  by  the  marshal  of 
the  district  or  by  his  deputy,  or  by  some 
other  person  especially  appointed  by  the 
court  for  that  purpose,  does  not  Include  an 
order  for  the  appearance  of  an  absent  de- 
fendant Forsyth  t.  Pierson  (U.  8.)  9  Fed. 
801-803. 

Papers  on  appeal. 

Where,  on  an  appeal  ftt>m  Justice  court 
no  papers  are  required  except  the  affidavit 
and  recognizance  given  by  appellant  as  a  con- 
dition precedent  to  an  allowance  of  the  ap- 


peal, and  the  return  of  the  appeal  papers 
by  the  Justice,  there  is  no  process,  within 
the  meaning  of  the  internal  revenue  law  of 
1864,  requiring  a  stamp  duty  of  50  cents  on 
"writs  or  other  process  on  appeal  from  Jus- 
tice court  or  other  courts  of  inferior  Jurisdic- 
tion to  a  court  of  record."  Dorman  v.  Bay- 
ley,  10  Minn.  383,  384  (Gil.  806). 

Petition. 

Process  la  the  means  whereby  a  court 
compels  the  appearance  of  a  defendant  be- 
fore it  or  a  compliance  with  its  demands. 
Where  no  process  Is  attached  to  a  petition, 
and  the  process  is  not  waived  by  the  defend- 
ant service  of  the  petition  upon  him  does 
not  give  the  court  Jurisdiction  to  render  Judg- 
ment against  him;  and,  where  a  defendant 
in  a  pending  suit  is  served  with  a  process  In 
which  an  entirely  different  person  is  named 
as  defendant  such  process  is,  as  to  the  per- 
son served  therewith,  no  process  at  all.  Neal- 
Millard  Co.  v.  Owens,  42  8.  B.  266,  267,  115 
Ga.  969. 

A  petition  in  probate  asking  that  the  pro- 
bate of  a  will  be  set  aside  did  not  come 
within  the  meaning  of  the  word  "process" 
as  used  In  the  act  of  Congress  (13  Stat  110) 
which  required  a  stamp  on  writs  or  other 
original  process  by  which  a  suit  was  com- 
menced. Sowell  V.  Sowell's  Adm'r,  40  Ala. 
243,246. 

Psroeeedlac  ta  sat  off  JodgmeiLts* 

Under  section  5178,  Mansf.  Dig.,  provid- 
ing that  Judgments  for  the  recovery  of  mon- 
ey may  be  set  off  against  each  other  by  an 
order,  upon  motion,  when  both  Judgments 
are  in  the  same  court,  or  in  an  action  by 
equitable  proceedings  In  the  court  in  which 
the  Judgment  sought  to  be  annulled  by  the 
set-off  was  rendered,  a  proceeding  to  set  off 
one  Judgment  against  another  is  a  "process 
of  court"  within  the  meaning  of  those  words 
as  used  in  Const  art  9,  |  2;  and,  where  It 
appears  that  the  Judgment  sought  to  be  an- 
nulled Is  a  part  of  the  exemption  to  which 
the  owner  is  entitled  under  that  section  of 
the  Constitution,  the  set-off  will  not  be  al- 
lowed. Atkinson  v.  Plttman,  2  &  W.  114 
115,  47  Ark.  404. 

As  process  in  ordinary  actions* 

The  term  "process,**  as  used  In  Comp. 
Laws,  I  1903,  requiring  all  original  process 
in  any  suit  to  be  returned  on  the  first  day 
after  Its  Issuance,  applies  only  to  ordinary 
actions  commenced  by  petition,  and  not  to 
the  extraordinary  remedies  of  habeas  corpus, 
quo  warranto,  mandamus,  etc.  Territory  v. 
Ashenfelter,  12  Pac  879»  886,  4  N.  M. 
(Johns.)  85. 

Precept  synonymona* 

See  "Precept" 
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Resistry  of  Jndsaent. 

The  term  "process,"  as  used  In  12  ft  13 
Vict  c.  106,  §  211,  providing  that  any  trader 
unable  to  meet  his  engagements  with  his 
creditors  may  present  a  petition  setting  forth 
the  true  cause  of  such  inability,  and  praying 
that  his  person  and  property  may  be  protect- 
ed from  all  process  until  further  order,  can- 
not be  construed  to  Include  the  registry  of 
a  Judgment  "Process"  means  a  writ  of  exe- 
cution. Fluester  t.  McClelland,  8  a  B.  (N. 
S.)  357,  360. 

Rule  to  wlhcw  eavso. 

A  rule  to  show  cause  Is  not  a  proeesa, 
within  the  meaning  of  St  1782,  c.  0,  §  S,  re- 
quiring all  process  to  be  under  sale  of  the 
court  Taylor  ▼.  Henry,  19  Mass.  (2  Pick.) 
397,  898. 

Within  the  meaning  of  Code,  I  861, 
which  requires  the  sherifif  to  execute  and  re- 
turn the  process  and  orders  of  any  court 
of  record  in  the  state,  a  rule  nisi  issued  In 
an  action  to  foreclose  a  mortgage  Is  Judi- 
cial process.  It  commands  the  defendant  to 
appear  at  the  next  term  and  show  cause, 
etc..  and  can  only  be  served  by  the  sheriff, 
and  service  of  such  an  order  by  a  private 
citizen  was  held  of  no  effect  Falvey  ▼• 
Jones,  4  8.  B.  264,  80  Ga.  13a 

Soire  facias. 

The  term  "process,"  In  Act  April  18, 
1861,  staying  civil  process  against  any  per- 
son in  the  service  of  the  state  or  of  the 
United  States  for  the  term  of  such  service 
and  80  days  thereafter,  includes  a  scire 
facias  upon  a  mortgage.  Drexel  t.  Miller, 
49  Pa.  as  Wright)  246,  247. 

"Process,"  within  the  meaning  of  Const 
art  6,  §  2,  providing  that  the  style  of  all 
process  shall  be,  "The  state  of  Florida,"  in- 
cludes a  schre  facias  ad  audlendum  errorea. 
Weiskoph  v.  Dibble,  18  Fla.  22,  28. 

Snauiioiis. 

A  summons  tened  and  signed  by  plain* 
tlflTs  attorney  under  a  statute  authorizing 
the  commencement  of  an  action  in  that  man- 
ner is  not  process,  within  the  meaning  of  the 
constitutional  provision  requiring  all  process 
to  run  in  the  name  of  the  people.  Comet 
Consol.  MIn.  Co.  v.  Frost,  25  Pac.  606,  607, 
15  Colo.  310.  See,  also,  Bailey  v.  Williams, 
6  Or.  71,  73;  Hanna  v.  Russell,  12  Minn.  80 
(Gil.  43,  45);  Brooks  v.  Nevada  Nickel  Syndi- 
cate. 63  Pac.  597,  699.  24  Nev.  811;  Porter 
V.  Vandercook,  11  Wis.  70,  71;  Gilmer  v. 
Bird,  15  Fla.  410,  421;  Sherman  v.  Gundlach, 
33  N.  W.  549,  650,  37  Minn.  118.  * 

Process,  within  the  meaning  of  the  stat- 
ute authorizing  the  amendment  of  process, 
does  not  Include  a  summona  Dwlght  T. 
Merritt  (U.  S.)  4  Fed.  614-^16. 


A  summons  in  a  civil  action  Is  process, 
within  the  meaning  of  the  rule  that  a  resi- 
dent of  another  state  or  county,  who  has 
in  good  faith  gone  Into  this  state  as  a  wit- 
ness to  give  evidence  in  a  cause  here,  is 
exempt  from  service  of  process  for  the  com- 
mencement of  a  civil  action  against  him. 
Sherman  v.  Gundlach,  88  N.  W.  549,  650^ 
87  Minn.  118. 

A  summons  is  a  process  issued  in  the 
course  of  Judicial  proceedings,  within  the 
Code  of  Civil  Procedure,  defining  a  process 
as  a  writ  or  summons  Issued  in  the  course 
of  Judicial  proceecflngs,  and  thereilore  a 
summons  cannot  be  served  on  a  Sunday; 
Comp.  Laws,  f  6246,  prohibiting  the  service 
"of  legal  process  of  any  description  what- 
ever" on  Sunday.  McLaughlin  ▼•  Wheeler» 
60  N.  W.  884,  835,  2  8.  D.  879. 

The  word  '"process"  means  any  writ  is- 
sued by  the  court  against  the  defendant, 
commanding  him  to  appear,  etc.  It  includes 
a  summons  from  a  Justice  court,  as  well  as 
the  process  attached  to  the  declaration  by 
the  clerk  in  a  case  brought  in  a  superior 
court    Hyfleld  ▼.  SUns,  16  8.  BL  990,  90  Ga. 


The  term  •process,"  within  the  mean- 
ing of  .  Laws  1857,  c.  210,  §  81,  providing 
that  the  process  of  the  city  court  of  Dubuque 
may  be  served  by  the  marshal  of  said  city 
or  any  sheriff,  includes  original  notices  in 
actions  commenced  in  the  Dubuque  city 
court    TuUy  v.  Beaublen,  10  Iowa,  187. 

A  summons  Issued  In  compliance  witb 
Rev.  St  c.  124,  which  does  not  require  that 
it  shall  be  tested  in  the  name  of  the  chief 
Justice  or  presiding  Judge  of  the  court,  nor 
that  It  shall  be  subscribed  by  the  clerk,  and 
which  expressly  dispenses  with  all  affixing 
of  a  seal,  cannot  be  regarded  as  a  process 
Issuing  out  of  the  courts  of  record,  within 
the  meaning  of  chapter  186,  requiring  such 
process  to  be  tested  in  the  name  of  the  Judge 
and  subscribed  by  the  clerk.  JohnstcMi  ▼• 
Hamburger,  18  Wis.  176,  177. 

Warrant  f  ov  arrest. 

In  criminal  cases,  where  a  person  Is 
brought  into  court  for  trial,  the  term  "pro- 
cess" is  used  to  designate  the  warrant  which 
Is  issued  for  his  arrest  whether  before  or 
after  indictment  found.  It  is  properly  called, 
in  this  and  all  like  instances,  "process,"  be- 
cause it  is  the  means  or  proceeding  which 
in  practice  Issues  to  secure  the  appearance 
and  the  control  of  the  defendant  in  court 
City  of  Philadelphia  v.  Campbell  (Pa.)  11 
Phila.  168,  164. 

The  term  "process"  Is  generic,  and  Is 
used  in  such  sense  hi  Port  Jervis  Charter, 
§  86,  providing  that  police  constables  shall 
execute  all  process  issued  by  the  police  Jus- 
tice^ and  therefore  a  warrant  of  such  Justice 
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should  be  served  by  such  police  constables. 
Gorr  V.  Village  of  Port  Jervls,  68  N.  Y. 
Supp.  16,  16.  57  App.  Div.  122. 

In  criminal  cases,  that  which  Is  called  a 
'^warrant"  before  the  filing  of  the  bill  Is 
termed  ''process'*  when  issned  after  the  in- 
dictment has  been  found  by  the  grand  jury. 
The  office  of  process  is  to  bring  the  defend- 
ant into  court  to  answer  the  charge  or  in- 
formation. City  of  Davenport  v.  Bird,  84 
Iowa,  524,  627. 

Warrant  of  ooa&mltmeiit. 

The  word  "process"  usually  signifies  a 
writ  or  warrant,  but  it  also  means  a  good 
deal  more.  It  means  all  the  proceedings  in 
the  cause  after  the  first  step.  In  that  sense, 
It  would  comprehend  a  rule  or  order.  But 
taken  more  strictly,  there  is  no  doubt  that  a 
rule  or  an  order  to  commit,  made  in  pro- 
ceedings to  punish  for  contempt,  as  plainly 
comes  within  the  meaning  of  the  word  ''pro- 
cess" as  a  precept  or  a  capias  ad  respon- 
dendum. People  V.  Nevins  (N.  Y.)  1  Hill, 
154,  169. 

The  worY  "process,"  as  used  In  Rey.  St 
I  829  [U.  S.  Comp.  St.  1901,  p.  636],  allow- 
ing for  travel  in  going  only  to  serve  any 
process,  warrant,  attachment,  or  other  writ, 
including  writs  of  subpoena  In  civil  or  crim- 
inal cases,  six  cents  a  mile,  to  be  computed 
from  the  place  where  the  process  was  return- 
ed to  the  place  of  service,  refers  to  process 
for  bringing  persons  or  property  within  the 
jurisdiction  of  the  court,  and  not  to  warrants 
of  commitment,  by  virtue  of  which  criminals 
are  transported  from  the  court  to  the  place 
of  commitment.  United  States  v.  Tanner, 
13  Sup.  Ct  436,  437,  147  U.  S.  661,  87  U  Ed, 
321. 

Warrant  to  collect  taxes* 

The  term  "process"  as  used  in  the  Con- 
stitution, relative  to  judicial  proceedings, 
does  not  include  a  warrant  to  collect  taxes, 
and  therefore  it  is  not  essential  to  the  va- 
lidity of  such  a  warrant  that  it  shall  run  in 
the  name  of  the  people.  Haley  v.  Elliott,  26 
Pac.  559,  560,  16  Colo.  169;  Sprague  v.  Birch- 
ard,  1  Wis.  457,  469,  60  Am.  Dec.  393. 

The  common-law  definition  of  "process" 
is  a  writ  issued  by  some  court  or  officer 
exercising  Judicial  powers,  and.  a  super- 
visor having  no  judicial  powers,  his  warrant 
to  the  township  ti-easurer,  authorizing  him 
to  collect  taxes,  is  not  process,  and  need 
not  run  in  the  name  of  the  people  or  the 
state.  Tweed  v.  Metcalf.  4  Mich.  578.  579, 
688. 

The  term  "process,"  as  used  in  Rev.  St 
Mo.  1889,  S  7479,  limiting  the  right  to  bring 
an  action  of  replevin  to  cases  where  prop- 
erty has  not  been  seized  under  any  process, 
execution,  or  attachment  against  the  prop- 


erty, of  plaintiff,  includes  a  taxbook  authen- 
ticated by  the  seal  of  the  court,  under 
which  a  tax  collector  is  authorized  by  stat- 
ute to  seize  and  sell  property  to  enforce  a 
collection  of  taxes.  Missouri  v.  Splva  (U. 
S.)  42  Fed.  435,  437. 

The  precept  under  which  the  sheriff 
makes  sale  of  lands  for  nonpayment  of  taxes 
is  not  process,  and  hence  need  not  run  in 
the  name  of  the  people,  as  process  must, 
under  the  Constitution.  Scarritt  v.  Chap- 
man, 11  111.  (1  Peck)  443,  444;  Curry  v.  Hin- 
man,  11  111.  a  Peck)  420,  428. 

Writ  of  aasiatanoe. 

A  writ  of  assistance  on  a  (L  fa.  tat  costs 
Is  civil  process  within  the  meaning  of  the 
stay  law.  Clark  y.  Martin  (Pa.)  8  Qrant 
Cas.  393,  394. 

Writ  of  inqvirj. 

A  writ  of  inquiry,  which  Is  but  a  war- 
rant to  the  sheriff  to  assess  the  damage.  Is 
no  more  process  than  a  rule  for  assessment 
of  damages  by  the  clerk.  Cook  v.  Tuttle 
(N.  Y.)  2  Wend.  289,  290. 

Written  proeeas. 

The  word  "process,"  as  used  In  a  statute 
punishing  the  offense  of  resisting  the  sheriff 
while  attempting  to  serve  process,  is  used 
in  its  extended  or  unlimited  sense,  and  is 
equivalent  to  the  sherllTs  official  authority, 
and  does  not  mean  that  the  sheriff  shall  be 
protected  only  while  he  is  serving  written 
process  alone.  It  would  be  a  strange  law 
that  would  require  an  officer,  under  sanc- 
tion of  an  oath  and  the  obligations  of  an 
official  bond,  to  perform  certain  duties  with- 
out any  written  process,  and  yet  leave  him 
with  no  protection  other  than  that  which 
is  common  to  every  citizen.  People  v.  Nash, 
1  Idaho,  206»  209. 

The  officer  who  obeys  the  mandate  of 
the  court  to  call  into  the  box  persons  to  act 
as  jurors  is  enforcing  process  of  the  court 
within  the  meaning  of  Code,  §  350,  pro- 
viding that  service  of  process  in  actions 
where  the  sheriflF  is  disqualified  to  act  offi- 
cially shall  be  by  the  coroner,  "whether  he 
summons  members  of  the  regular  panel  by 
means  of  a  venire,  or  presents  talesmen  from 
the  body  of  the  county."  GoUobitsch  v. 
Ranibow,  61  N.  W.  48,  49,  84  Iowa,  567. 

PROCESS  BTTTTER. 

The  term  "process  buttar,**  as  used  in  an 
act  relating  to  oleomargarine.  Is  defined  to 
mean  butter  which  has  been  subjected  to  any 
process  by  which  it  is  melted,  clarified,  or 
refined,  and  made  to  resemble  genuine  but- 
ter, always  excepting  adulterated  butter. 
U.  S.  Comp.  St  Supp.  1903,  p.  267. 
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PBOCE8S  OF  JJLW. 

See  "Due  Process  of  LaW*;  "Ordinary 
Process  of  Law";  "Under  ProcesB  of 
Law." 


PROCHEIN  AMI. 

Bee  "Next  Friend.* 

PROCLAMATION. 

'The  act  of  proclaiminf;  a  declaration 
or  notice  by  public  outcry,  such  as  is  given 
by  criers  at  the  opening  or  adjourning  of 
courts/'  or  '*a  public  notice  In  writing  given 
by  a  state  or  city  official  of  some  act  done 
by  the  government,  or  to  be  done  by  the 
people."  Mackin  v.  State,  02  Md.  244,  247 
(quoting  Webst  Diet). 

"In  English  law  the  Instrument  is  thus 
defined:  'Proclamation  (proclamatio)  is  a 
notice  publicly  given  of  anything  whereof 
the  King  thinks  fit  to  advise  his  subjects.' " 
Lapeyre  v.  United  States,  84  U.  S.  (17  Wall.) 
191,  195,  21  L.  Ed.  606. 

To  give  it  a  definition  corresponding  to 
our  political  system,  it  is  a  notice  publicly 
given  of  anything  whereof  the  executive 
thinks  fit  to  Inform  and  notify  the  public 
It  is  a  publication  by  authority-^an  official 
notice  given  to  the  public.  Carter  t.  Terri- 
tory, 1  N.  M.  317,  836. 

The  proclamation  by  the  president  la 
his  oflldai,  public  announcement  of  an  or- 
der. No  particular  form  of  such  an  an- 
nouncement Is  necessary.  It  is  suflldent  If 
It  has  such  publicity  as  accomplishes  the  end 
to  be  attained.  Wood  v.  Beach,  16  Snp.  Ot 
410,  411,  156  U.  S.  548,  89  L.  BdL  62& 


PROCURADORDELCOMUli 

The  "procurador  del  ccHnun**  was  the 
ofllcer  appointed  to  make  Inquiry,  put  a  pe- 
titioner in  possession  of  land  prayed  for, 
and  execute  the  Lieutenant  Governor's  or- 
ders. Le  Ck>mpte  v.  United  States^  02  U.  8. 
(11  How.)  115,  126,  18  U  Ed.  627. 


PROCURATION. 

Mandate  is  a  consensual  contract  by 
which  one  of  the  parties  confides  the  car- 
rying on  or  execution  of  one  or  more  mat- 
ters of  business  to  the  other,  who  takes 
them  in  his  charge.  Mandate  has  also  the 
name  of  procuration;  but  the  word  "man- 
date'* is  more  general,  and  comprehends 
every  power  given  to  another,  in  whatsoever 
mode  it  be,  whilst  procuration  supposes  a 
power  given  by  writing.  Williams  v.  Conger, 
8  Sup.  Gt  933,  946»  125  U.  a  897,  81  L.  Ed. 
77a 


A  mandate,  procuration,  or  letter  of  at- 
torney is  an  act  by  which  one  person  gives 
powo*  to  another  to  transact  for  him,  and 
in  his  name,  one  or  several  alEalii.  Olr. 
Code  La.  1900;  art  298a 

PROCURE. 

The  word  "^rocnre^  Beans  to  acquire 
for  one's  self;  to  cause;  and,  as  used  In  an 
allegation  In  an  answer  that  plaintiff  pro- 
cured to  be  Issued  to  hw  a  policy  of  In- 
surance, will  be  construed  as  equivalent  to 
an  allegation  to  deliver  to,  and  acceptance 
of  such  poUcy  by,  plaintiff.  Sisk  ▼.  Cm- 
sens'  Ins.  Ce^  40  N.  B.  80i  806,  16  Ind. 
App.  565. 

The  word  "procure,''  as  used  in  the  stat- 
utes making  it  an  offense  to  procure  a  female 
to  have  Illicit  connectloii  with  any  man,  does 
not  cover  the  offense  of  seduction.  The  nat- 
ural meaning  of  the  word  "procure^  Is  that 
the  Illicit  intercourse  is  with  a  person  other 
than  the  one  who  commits  the  offense  of  pro- 
curing, etc.   People  V.  Roderigas,  49  CaL  9, 11. 

''Procure^"  as  used  in  an  act  punishing 
the  procuring  of  a  bribe,  means  obtaining  it 
from  others.  State  v.  Hark^  (DeL)  4  Har. 
558-061. 

Code,  I  8665,  exeats  the  appUcatlon  of 
the  provisions  of  the  statute  of  frauds  when 
the  article  of  personal  property  sold  is  not; 
at  the  time  of  the  contract,  owned  by  the 
vendor  and  ready  for  deUvery,  but  labor, 
skill,  or  money  Is  necessary  to  be  expended 
In  procuring  the  same.  Held,  that  the  word 
"procuring"  means  obtaining;  bringing  Into 
possession.  Mighell  v.  Doughwty,  53  N.  W. 
402,  403,  86  Iowa,  480, 17  U  R.  A.  755,  41  Am. 
St  Rep.  511. 

The  word  ••procure,'*  as  used  hi  Code,  | 
1594,  making  it  an  offense  to  procure  liquor 
for  a  minor,  unless  it  be  procured  by  one  the 
guardian,  etc.,  of  the  minor,  is  defined  by 
Webster  as  to  acquire  or  provide  for  one^s  self 
or  for  another.  Jenkins  v.  State,  84  South. 
217,  218,  82  Miss.  500. 

Aeoessory  denoted* 

••There  are  no  words  In  the  law  tiiat  have 
acquired  a  more  definite  and  specific  mean- 
ing than  ••procure,  advise,  and  assist,"  as  con- 
tradistinguished from  the  actual  commission 
of  the  crime.  The  latter  is  the  principal  of- 
fense, but  the  former  only  access<^y.  If  a 
person  does  no  more  than  procure,  advise^  or 
assist,  he  is  only  an  accessory;  but  if  he  Is 
present,  consenting,  aiding,  procuring,  advis- 
ing, and  assisting,  he  is  a  principal,  and  must 
be  Indicted  as  such.  United  States  v.  Wilson 
(U.  S.)  28  Fed.  Cas.  699,  710. 

AotloiL   Implied. 

••Procure"  means  to  Initiate  a  proceeding 
to  cause  the  thing  to  be  dons^  and  does  not 
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mean  the  passive  permitting  of  an  act    Gore 
v.  Lloyd,  12  Mees.  &  W.  463.  480. 

The  word  "procure^"  as  used  in  the  plead- 
ings in  an  action,  and  acted  on  by  the  courts, 
imports  an  initial,  active,  and  wrongful  ef- 
fort Nash  y.  Douglass  Q^.  Y.)  12  Abb.  Prac. 
(N.  S.)  187,  190. 

**Procure,**  as  defined  by  Webster,  means 
to  contrive;  to  bring  about;  to  effect;  to 
cause.  It  means  action,  and,  where  a  nol. 
pros.  Is  entered  at  the  instance  or  request  of 
a  party,  it  will  be  deemed  to  have  been  pro- 
cured by  him,  and  an  action  for  malicious 
prosecution  cannot  be  maintained  by  such 
party.  Marcus  v.  Bernstein,  23  S.  B.  88,  39, 
117  N.  0. 8L 

The  words  "has  procured  or  suffered  a 
judgment,"  as  used  in  section  60  of  the  bank- 
ruptcy act,  relating  to  preferences,  indicates 
some  act  on  the  part  of  the  insolvent  in  or  by 
which  the  preference  is  created,  and  which 
necessarily  implies  an  intent  on  his  part 
Benedict  v.  Deshel,  79  N.  Y.  Supp.  206,  207, 
77  App.  Dlv.  276. 

The  bankruptcy  act  avoiding  a  judgment 
procured  or  suffered  by  the  insolvent  as  a 
preference,  cannot  be  construed  to  apply  to 
a  judgment  obtained  in  proceedings  by  the 
cestui  que  trust  to  procure  the  removal  of 
the  insolvent  who  was  the  trustee;  the 
judgment  being  for  the  payment  of  the  trust 
fund.  Fry  v.  Pennsylvania  Trust  Go.,  46 
AU.  10.  12,  195  Pa.  343. 


"Procure,"  as  used  In*  Bums*  Rev.  St 
1894,  §  1902  (Bev.  St  1881,  §  1919;  Horner's 
Rev.  St  §  1919),  making  it  a  crime  to  procure 
an  abortion,  etc.,  is  used  in  the  sense  of 
"cause";  and  it  Is  not  impossible  for  a  per- 
son in  the  same  transaction  to  both  adminis- 
ter a  poison,  and  to  procure  it  to  be  done. 
Rosenbarger  v.  State,  56  N.  B.  914,  915,  154 
Ind.425. 

"Procure,''  as  used  in  a  statute  making  it 
criminal  to  aid,  abet  or  procure  the  commis- 
sion of  a  crime,  is  defined  as  meaning  to  con- 
trive, effect  or  bring  about;  to  effect;  to 
cause.  Long  v.  State,  36  N.  W.  310,  815,  23 
Neb.  33. 

In  a  declaration  charging  that  defendant 
maliciously  "caused  and  procured"  plaintiff 
to  be  declared  a  bankrupt,  the  words  "caused 
and  procured''  are  to  be  interpreted  in  their 
ordinary  sense;  and  the  words  are  satisfied 
if  a  false  statement  by  the  defendant  in  fact 
occasioned  such  result,  though  the  statement 
was,  as  a  matter  of  law,  insufficient  to  cause 
the  adjudication  which  the  court  erroneously 
made.  An  interpretation  of  the  words  that 
nothing  was  a  consequence  of  the  defend- 
ant's untrue  statement  which  would  not  be  a 
necessary  and  legal  result  of  the  truth  was 


incorrect 
499. 


Fftrley  v.  Danks,  4  Bl.  &  Bl.  408, 


OompletioB  imported* 

An  indictment  charging  that  defendant 
"did  procure,  advise,  and  assist  a  mail  car- 
rier to  secure^  embezzle,  and  destroy  a  letter 
with  wliich  he,  the  said  mail  carrier,  was  in- 
trusted," sufficiently  shows  that  the  letter 
was  embezzled  and  destroyed.  The  charge 
of  procuring  and  assisting  the  mail  carrier 
to  embezzle  and  destroy  the  letter  necessari- 
ly implies  that  the  act  was  done,  and  is  such 
an  averment  or  allegation  as  made  it  neces- 
sary on  the  part  of  the  prosecution  to  prove 
that  it  had  been  done;  hence  it  was  not  nec- 
essary to  allege,  as  an  affirmative,  abstract 
proposition,  that  the  carrier  did  embezzle  and 
destroy  the  letter.  United  States  v.  Mills, 
82  U.  S.  (7  Pet)  138,  142.  8  L.  Bd.  686. 

"Procure,"  as  used  in  St  2  Geo.  n,  c.  24, 
I  7,  pnnisliing  a  person  who  shall  "corrupt  or 
procure  any  person  or  persons  to  give  his  or 
their  vote  or  votei^"  is  to  get  the  thing  done; 
and  it  is  essential  that  the  vote  should  be 
given,  whereas  the  corruption  is  complete  by 
effecting  an  agreement  amounting  to  corrup- 
tion. Henslow  v.  Fawcett;  8  AdoL  &  B.  51, 
55. 

As  iastisate  or  persuade. 

"Procured,"  as  used  in  a  petition  alleging 
that  defendant  requested,  instigated,  and  pro- 
cured mortgagors  to  sell  and  dispose  of  the 
mortgaged  property,  is  used  for  the  purpose 
of  expressing  the  idea  that  through  the  insti- 
gation of  the  d^endant  the  sale  had  been  ac- 
complished, since  "procured"  is  synonymous 
with  "persuaded"  or  "instigated*"  and  hence 
is  a  proper  allegation,  though  the  defendant 
merely  suggested  such  action,  and  did  not  do 
it  himself.  Ck>ne  v.  Ivlnson*  85  Pac  988^  940, 
4Wyo.208. 

Buffer  dlstlTignished> 

Under  a  provision  of  a  bankruptcy  act  to 
the  effect  that  if  one,  being  insolvent  or  in 
contemplation  of  insolvency,  shall  procure 
or  suffer  his  property  to  be  taken  on  legal 
process,  he  commits  an  act  of  bankruptcy, 
etc.,  it  is  said  that  the  word  "procure"  and 
the  word  "suffer"  have  different  meanings. 
**Procure"  is  active,  while  "suffer"  is  passive. 
A  man  may  suffer  a  thing  to  be  done  when 
he  has  the  means  of  doing  something  other 
than  suffering  it  to  be  done.  So  it  is  held 
that  if  the  person  omits  to  go  into  bankrupt- 
cy under  a  state  of  facts  such  that  he  knew 
that  his  property  might  be  taken  on  legal 
process,  though  against  his  will,  he  must  be 
regarded  as  having  suffered  his  property  to 
be  taken  on  legal  process,  within  the  meaning 
of  the  act  In  re  Dibble  (U.  S.)  7  Fed.  Gas. 
651,  654.  See,  also,  Campbell  v.  Traders' 
Nat  Bank  (U.  S.)  4  Fed.  Gas.  1192,  1195. 
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PBOCUBINO  OAUSE. 

A  procuring  cause,  as  used  In  the  sense 
of  a  real  estate  broker  procuring  for  a  client 
a  purchaser,  means  the  original  dlscoyery  of 
the  purchaser  by  the  brokor,  and  the  start- 
ing of  the  negotiationB  by  him,  together  with 
the  final  closing  by  or  on  behalf  of  his  eli- 
ent  with  the  purchaser  through  the  efforts  of 
the  broker.  Ware  y.  Dos  Passos,  88  N.  X. 
Snpp.  673,  675,  4  App.  Oir.  82. 

PRODUCE. 

Code,  I  8665,  exempts  from  the  opera- 
tion of  the  statute  of  frauds  cases  where  the 
article  of  personal  property  sold  is  not,  at  the 
time  of  the  contract,  owned  by  the  yendor, 
and  ready  for  deliyery,  but  labor,  skill,  or 
money  is  necessary  to  be  employed  in  produ- 
cing the  same.  Held,  that  the  word  "produ- 
cing" means  "giying  being  or  form  to^  manu- 
facturing, making."  Mighell  y.  Dougherty, 
53  N.  W.  402,  403,  86  Iowa,  480,  17  L.  R.  A. 
755,  41  Am.  St  Rep.  511. 

The  word  "produced,"  as  used  in  Rev. 
St  §  4776,  proyldlng  that,  upon  complaint 
made  to  a  magistrate  that  a  criminal  offense 
has  been  committed,  he  shall  examine  on 
oath  any  witnesses  produced  by  the  com- 
plainant, means  suggestion  of  the  witness- 
es' names  to  the  magistrate.  State  t.  Keyes, 
44  N.  W.  13,  15,  75  Wig.  288. 

PROBUCE  (Koim)« 

See  **Yearly  Produce.*^ 

Otherwise  produced,  see  ••Otherwise.** 

••Produce,"  as  used  by  a  testator  in  be- 
queathing to  bis  wife  the  diyidends  of  bank 
Rtock,  and  on  her  decease  to  be  transferred, 
and  the  "produce  thereor*  to  the  plaintiff, 
means  that  the  stock  is  to  be  changed  into 
money,  and  the  latter  paid  to  the  beneficiary. 
Longdate  y.  Boyey,  2  Anst  570,  571. 

When  the  produce  of  a  fund  is  bequeath- 
ed to  a  legatee,  or  in  trust  for  him,  without 
any  limitation  as  to  continuance,  it  amounts 
to  a  bequest  of  the  principal  also.  Craft  y. 
Snook's  Ex'rs,  13  N.  J.  Eq.  (2  Beasl.)  121,  122, 
78  Am.  Dec.  94. 

Laws  1887,  c.  877,  1 1,  proyldes  that  any 
person  engaged  in  the  manufacture  or  bot- 
tling of  beer,  etc.,  haying  his  name  or  any  de- 
vice engrayed  or  otherwise  produced  on  the 
bottles,  may  file  a  description  of  the  deyice, 
etc.;  and  the  statute  renders  it  unlawful  for 
any  person  to  fill  such  bottles  without  the 
consent  of  the  person  filing  the  statement 
Held,  that  the  word  '^produced"  relates  to  the 
same  means  of  engraying  on  the  bottles,  etc, 
as  the  other  preceding  words  indicate,  such 
as  etching  or  blowing,  and  do  not  coyer  a 
case  of  printed  or  lithographed  labels.    Peo- 


ple T.  Elfenbein,  20  N.  Y.  Supp.  864,  865^  <5 
Hun,  434. 

As  any  avtiele  off  oomatevee. 

An  agreement  by  a  freighter  to  fumldi 
"a  full  and  complete  cargo  of  produce"  would 
be  satisfied  by  a  shipment  of  any  article  of 
commerce  which  was  usually  shipped  from 
the  loading  port  Warren  t.  Peabody,  8  0. 
B.  800,  808. 

••Produce,"  as  used  in  Act  April  19, 1862, 
creating  the  New  York  Produce  Exchange, 
and  giylng  such  exchange  jurisdiction  to  reg- 
ulate and  enforce  just  and  equitable  rules  of 
trade,  cannot  be  construed  so  as  to  limit  such 
jurisdiction  to  contracts  rdating  to  agricul- 
tural products,  but  should  also  apply  to  ce- 
ment, as  an  article  of  produce.  Haebler  y. 
New  York  Produce  Exchange^  44  N.  B.  87, 
90,  149  N.  Y.  414. 

Butter  and  esss. 

The  words  "produce  dealer,**  as  used  in 
the  license  law  of  the  District  of  Columbia, 
which  says  that  eyery  person  whose  business 
it  is  to  buy  and  sell  produce  shall  be  regard- 
ed as  a  produce  dealer,  apply  to  one  who 
brings  eggs  and  butter  to  yend  in  the  market, 
as  much  as  to  one  who  brings  only  cereals  or 
fruits,  or  what  is  ordinarily  called  •'garden 
stuff."  District  of  Ck>lumbia  y.  Oyster  (D. 
0.)  4  Mackey,  285,  286,  54  Am.  Bep.  275. 


Ooal,  iron,  Ivaftber,  ete. 

Coke  aa,  see  •*Coke.'* 

The  term  •'produce  of  the  state,**  In 
Const  art  2,  |  80,  exempting  from  taxation 
all  articles  manufactured  of  the  produce  of 
the  state,  imports  whateyer  is  produced  or 
grown  in,  or  is  the  yield  of,  the  state,  includ- 
ing crops,  timber,  coal,  and  iron,  and  eyery- 
thing  produced  from  or  found  in  the  soil  of 
the  state.  Logs  grown  on  the  soil  of  the 
state,  when  in  the  hands  of  mill  operating 
manufacturers,  intended  for  manpfacture^ 
and  also  the  lumber  cut  from  them,  are  arti- 
cles manufactured  from  the  produce  of  the 
state,  within  the  meaning  of  the  section. 
Benedict  y.  Dayidson  County*  67  a  W.  806^ 
807,  110  Tenn.  183. 

OottOB* 

"Produce,**  as  used  in  Act  March  6>  1850, 
§  1,  for  the  suppression  of  trade  and  barter 
with  slayes,  proyldlng  that  any  person  buy- 
ing, selling,  or  receiying  of  any  slaye  any 
com,  fodder,  or  other  produce  whatsoeyer, 
should  be  punished,  should  be  construed  to  iur 
elude  cotton,  and  an  indictment  charging  the 
selling  of  cotton  charges  a  sale  of  produce. 
State  y.  Borroun,  23  Miss.  (1  Cushm.)  477,  48L 

Crops  amd  increase  of  personalty* 

Code,  §  2026,  proyldlng  that  all  produce, 
rents,   or  proflta  arising  from  homesteads 
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should  be  exempt  from  leyy  and  sale,  means 
produce,  rents,  or  profits  arising  directly  from 
the  use  of  the  homestead  or  exempted  prop- 
erty, such  as  cr<q;>8  and  rent  from  the  realty, 
and  the  profits  or  Increase  from  the  person- 
alty. They  do  not  include  the  earnings  of  a 
physician,  though  arising  from  services  in 
rendeiing  which  he  used  a  houses  horse,  and 
professional  books.  Staples  t.  Keister,  8  8. 
B.  421,  422,  81  Ga.  772. 

Pork. 

'^Produce  for  export**  within  the  mean- 
ing of  a  municipal  charter  exempting  produce 
for  export  from  taxation,  includes  pork  held 
for  export  Fitch  ▼.  Gity  of  Madison*  24  Ind. 
425,  427. 

Rents. 

The  term  'tecome  axul  produce,**  as  used 
In  a  will  devising  land  to  trustees  to  receive 
and  collect  the  income  and  produce  thereof, 
includes  rents  that  became  due  from  t^iants 
soon  after  the  testator's  decease.  Bohler  r. 
Bndredge,  103  Mass.  845^  850. 

PROBUOE  BROKER. 

A  produce,  merchandise,  or  grain  broker 
is  defined  In  an  ordinance  of  the  city  of  Cbi- 
cago  requiring  such  brokers  to  be  licensed  as 
one  who«  for  commission  or  other  compensa- 
tion, is  engaged  in  selling  or  negotiating  the 
sale  of  goods,  wares,  merchandise,  produce^ 
or  grain  belonging  to  others.  O'Neill  ▼.  Sin- 
clair, 39  N.  B.  124,  125,  153  111.  525. 

''Produce  broker,"  as  used  In  the  internal 
revenue  law  of  1866  (14  Stat  98)  levying  a 
tax  on  produce  brokers,  means  any  person 
whose  occupation  it  is  to  buy  or  sell  agricul- 
tural products,  without  regard  to  whether 
such  i>erson  buys  or  sells  for  himself  or  for 
another.  A  farmer  or  gardener  who  brings 
his  own  articles  to  market  is  not  a  produce 
broker,  but,  if  a  person  acts  in  the  capacity 
of  a  merchant  or  dealer,  though  baying  exclu- 
sively for  himself,  he  is  a  broker,  within  the 
meaning  of  the  act  United  States  ▼.  Simons 
(U.  S.)  27  Fed.  Gas.  1080,  1081. 

PBODtrCE  DEALER. 

The  term  ''produce  dealer**  applies  to  a 
person  engaged  in  the  business  of  buying  and 
selling  fruit  butter,  eggs,  poultry,  and  prod- 
uce. Such  a  dealer  Is  a  merchant  within 
the  meaning  of  the  Kansas  City  Charter,  au- 
thorizing the  common  council  to  license  mer- 
chants, etc.  Kansas  City  v.  Lorber,  64  Mo. 
App.  604,  608. 

PRODUCE  FOR  EXPORT. 

Under  a  provision  of  the  city  charter  ex- 
empting from  municipal  taxation  goods  and 
produce  for  export  it  is  held  that  the  provi- 


sion is  to  be  construed  strictly,  and  to  exempt 
only  property  in  possession  of  any  consignee 
<Mi  storage  or  to  be  forwarded.  City  of  Madi- 
son T.  Fitch,  18  Ind.  88,  84. 

PRODUCER. 

"Producer,"  as  used  in  a  local  cation 
act — ^that  "it  shall  not  be  construed  to  apply 
to  domestic  wines  or  dder  sold  or  offered  for 
sale  W  the  producer" — ^is  identical  in  mean- 
ing with  "manufacturer";  and  the  latter 
tttrm,  of  course,  applies  both  to  him  who  ac- 
tually makes  the  wine,  and  to  him  who  caus- 
es it  to  be  made.  Hancock  v.  State,  40  S.  B. 
817,  818,  114  Oa.  439. 

"Producer,"  as  used  In  26  SUt  667,  giv- 
ing a  bounty  to  producers  of  sugar,  refers  to 
the  manufacturer  of  the  sugar,  and  not  the 
producer  of  the  cane,  when  these  are  different 
persons.  Allen  v.  Smith,  19  Sup.  Ct  446,  449, 
178  U.  S.  880,  48  L.  Ed.  741. 

PRODUCT. 

See    "Agricultural     Producff*;     ••Farm 
Product";    "Forest  Products.** 

The  word  "product"  imports  an  article 
which  is  made  of  something,  and  which,  when 
made,  has  characteristics  which  are  apparent 
to  the  senses.  In  judging  as  to  the  similar- 
ity of  products,  the  material  of  which  a  prod- 
uct is  made,  and  its  appearance  when  made, 
may  be  taken  into  consideration.  White  v. 
Barney  (U.  S.)  43  Fed.  474,  475. 

The  term  "products,"  as  used  in  assess- 
ment Laws  1871,  c.  176,  providing  that  tbe 
products  of  any  tftate  of  the  United  States 
consigned  to  any  town  or  ward  in  this  state 
for  sale  on  commission  for  tbe  benefit  of  the 
owner  thereof  shall  not  be  assessed  for  taxa- 
tion to  such  agents,  means  the  natural  prod- 
ucts of  the  country.  It  includes  nails.  Peo- 
ple V.  Commissioners  of  Taxes,  23  N.  Y.  242, 
24a 

Tolls  earned  by  a  gristmill  situated  on  a 
farm  are  not  products  of  a  farm,  in  the  sense 
of  Acts  1887,  c  185,  §  31,  which  imposes  a  li- 
cense on  the  sale  of  liquors,  except  when  sold 
by  a  person  at  the  place  of  manufacture,  and 
manufactured  from  the  products  of  his  own 
farm.  The  products  of  a  farm  are  such  things 
as  are  produced  by  labor,  or  otherwise  of 
spontaneous  growth,  and  the  products  of  his 
own  farm  are  such  as  are  so  produced  by  him 
who  owns  and  cultivates  the  farm.  A  mill 
situated  on  a  farm  is  not  a  product  of  it  It 
is  not  the  result  of  the  cultivation  of  the  soil. 
The  purpose  of  the  statutory  provision  is  not 
to  encourage  millers,  but  to  afford  every  far- 
mer the  larger  opportunity  to  sell  the  corn, 
wheat  rye,  and  the  like  products  of  his  own 
farm  by  turning  it  into  an  article  of  ready 
sale  at  a  better  price.  Stat^  v.  Kennerly,  4 
a  B.  47,  48,  98  N.  C.  657. 
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*'Product»"  as  used  In  a  contract  for  tbe 
sale  of  the  product  of  certain  mines  of  a  min- 
ing; company  for  a  given  period  at  a  named 
price,  imports  the  entire  product;  the  output; 
all  the  ore  mined  and  marketable.  Robert  BL 
Lee  Silver  Min.  Co.  y.  Omaha  &  G.  Smelting 
ft  Refining  Ck>.,  28  Pac.  820,  330,  16  Colo.  118. 

Prooesa  distiiigiiisbecL 

"Product"  and  "process"  are  qult«  dis- 
tinct matters,  even  where  both  are  created  by 
the  same  inventiye  act  Durand  y.  Qreen  (U. 
S.)  60  Fed.  892,  896. 

As  Talue  •£  la1i«r* 

As  used  in  a  statute  forbidding  the  em- 
ployment of  the  inmates  of  penal  institutions 
at  any  trade  or  industry  whereby  his  work, 
or  the  product  and  profits  of  his  work,  shall 
be  farmed  out,  contracted,  given,  or  sold  to 
any  person,  "product"  does  not  refer  to  arti- 
cles of  property,  but  to  the  net  value  of  la- 
bor. The  act  does  not  forbid  the  dealing  In 
tangible  things  or  articles  of  property  when- 
ever made,  but  the  farming  out,  contracting, 
giving  away,  or  selling  of  convict  labor.  Peo- 
ple y.  Hawkins,  51  N.  B.  257,  260,  157  N.  Y. 
1,  42  L.  R.  A.  490,  68  Am.  St  Rep.  786L 

PBOBtrOT  OF  BISTHXATIOir. 

"Product  of  distillation,"  as  used  In  14 
Stat  566,  relating  to  federal  revenues  on 
products  of  distillation,  does  not  Include  a 
mash  fermented  In  the  same  way  as  for  the 
production  of  whisky,  which  was  condensed, 
etc.,  by  cold  water  and  vinegar,  and  theUce 
manufactured  into  vinegar;  the  words  "prod- 
uct of  distillation"  meaning  such  products  as 
contain  alcohol  One  Vaporizer  (U*  &)  18 
Fed.  CaSL  726,  727»  2  Bin.  43& 

PBODUOTIOir. 

See  "Professional  Production." 

The  term  "production"  has  been  used  to 
describe  the  legal  source  of  the  proprietory 
rights  of  authorship.  It  is  a  species  of  oc- 
cupancy»  and  is  called  "production"  as  dis- 
tinguished from  "invention."  Ke&ie  r. 
Wheatley  (U.  S.)  14  Fed.  Gaa  180,  195. 

The  word  "production"  may  designate  as 
well  a  thing  produced  as  the  operation  of  pro- 
ducing. A  claim  for  a  patent  describing  it 
as  "the  improvement  In  the  manufacture  of 
coloring  matters,  consisting  in  the  production 
of  violet  coloring  matters  by  tbe  action  of  nit- 
roso  derivatives  of  the  tertiary  amines  on 
tannin,  or  equivalent  reaction,"  Is  for  a  pro- 
cess, and  not  for  the  resulting  product  and 
It  cannot  be  maintained  to  cover  the  latter  on 
the  ground  that  the  product  inheres  in  the 
process.  Durand  v.  Green  (U.  S.)  60  Fed.  892, 
39& 


Of  labor. 

"Production,"  as  used  In  Oantf  s  Dig.  | 
4079,  which  provides  that  laborers  who  per- 
form work  and  labor  for  any  person  under  a 
written  or  verbal  contract  If  unpaid  for  the 
same,  shall  have  an  absolute  lien  on  the  pro- 
i  duction  of  their  labor  for  such  work  and  la- 
I  bor,  would  include  hay,  as  that  may  be  said 
I  to  be  a  production  of  the  laborer  who  cuts 
i  and  rakes  it     Bmerson  v.  Hedrick,  42  Ark. 
263,  265. 

The  term  "production  of  his  labor,"  as 
used  in  the  laborer's  Hen  act  of  July  23,  1868, 
giving  a  laborer  a  Hen  on  the  production  of 
his  labor,  does  not  entitle  a  laborer  to  a  lien 
upon  land  for  work  done  upon  it  for  the 
land,  however  much  Improved  by  his  tail,  can 
in  no  proper  sense  of  the  word  be  considered 
the  production  of  his  work  or  labor.  Taylor 
v.  Hathaway,  29  Ark.  597,  60L 

PBOBTTOnVE  BJBAIi  ESTATE. 

Vacant  lots,  which  are  good  for  nothing 
but  for  the  use  of  the  soil  in  making  bricks, 
are  not  productive  real  estate,  within  the 
meaning  of  a  will  directing  the  executors  to 
Invest  the  proceeds  of  the  personal  property 
in  productive  real  estate.  Holcomb  v.  Hol- 
comb's  Bx'rs,  11  N.  J.  Eq.  (3  Stockt)  281,  290. 

PROFANE-PROFANITY. 

Any  words  Importing  an  Imprecation  ct 
divine  vengeance,  or  Implying  divine  condem- 
nation, so  used  as  to  become  a  public  nui- 
sance, suffice  to  make  out  the  offense  of  pro- 
fanity, although  the  name  of  the  Deity  is  not 
used.  Gaines  v.  State,  75  Tenn.  (7  Lea)  410, 
411,  40  Am.  Rep.  64. 

Imprecations  of  future  divine  vengeance 
constitute  profane  cursing.  Holcomb  v.  Oor- 
nish,  8  Conn.  875,  880. 

The  word  "profanely^  must  be  used  In 
an  indictment  for  a  violation  of  the  Statute 
making  it  criminal  for  any  one  to  willfully, 
premedltatively,  and  despitefuUy  blasfpheme 
and  speak  loosely  and  profanely  of  AUnlghty 
Ood,  Ohrlst  Jesus,  the  Holy  Spirit  or  tbe 
Scriptures  of  Truth,  as  it  is  descriptive  of  tbe 
offense.  Though  the  words  "blasphemously 
and  despltefully"  may  be  synonymous  with 
"profanely,"  and  tantamount  in  common  un- 
derstandlog,  yet  as  the  Legislature  has 
adopted  this  word  as  a  description  or  defini- 
tion of  the  crime,  the  omission  is  fataL  Up- 
degraph  v.  Commonwealth  (Pa.)  11  ficrg.  4b 
R.894^40a 


PROFECTITIUM  PECULIUM. 

"Profectitlum  peculium"  is  the  Latin 
name  applied  to  the  acquisition  of  property 
by  children  by  making  it  out  of  ths  property 
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of  their  father.    Sparks  ▼•  Spence,  40  Tex. 


PROFERT. 

Profeit  is  an  allegatioii  formally  made  In 
a  pleading  where  a  party  alleges  a  deed  that 
he  shows  in  court,  it  being  In  fact  retained  in 
his  own  custody.  As  originally  understood, 
perhaps  the  term  implied  that  as  a  fact  the 
written  instrument  pleaded  was  produced  in 
court  and  read,  or  a  copy  thereof  annexed  to 
the  pleading.  As  now  used,  however,  the 
term  does  not  Imply  that  the  recorded  in- 
strument pleaded  is  annexed  to  the  bill,  or 
actually  produced  to  the  court  Germain  y. 
Wllgufl  (U.  S.)  67  Fed.  687,  699»  14  a  a  A. 
661. 

PROFESSION. 

All  other  professions,  see  ""An  Other." 
As  property,  see  "Property." 

One  deflniti<Mi  of  a  profession  Is  an  em- 
ployment, especially  an  employment  requiring 
a  learned  education,  as  those  of  law  and 
physic.  Worcecrt  Diet  tit  ''Profession.''  In 
the  Century  Dlctl.onary  the  definition  of  pro- 
fession is  glYOi,  among  others,  as  a  vocation 
in  which  a  professional  knowledge  of  some 
deiiartment  of  science  or  learning  is  used  by 
its  practical  application  to  the  affairs  of  oth- 
ers,  either  In  advising,  guiding,  or  teaching 
them,  or  in  serving  their  interest  or  welfare 
in  the  practice  of  an  art  founded  on  it  For- 
merly theology,  law,  and  medicine  were  speci- 
fically known  as  the  professions,  but  as  the 
application  of  science  and  learning  are  ex- 
tended to  other  departments  of  affairs,  other 
vocations  also  receive  the  name.  The  word 
implies  professional  attainment  In  special 
knowledipe  as  distinguished  from  mere  skill; 
a  practical  dealing  with  affairs  as  distin- 
guished from  mere  study  or  investigation; 
and  an  application  of  such  knowledge  to  uses 
for  others  as  a  vocation  as  distinguished 
from  its  pursuits  for  its  own  purposes.  Unit- 
ed States  V.  Laws,  16  Sup.  Ct  988»  1001,  163 
U.  S.  268,  41  L.  Ed.  161. 

The  term  is  applied  to  an  occupation  or 
calling  which  requires  learned  and  special 
preparation  in  the  acquirement  of  scientific 
knowledge  and  skllL  Commonwealth  v.  Fit- 
ler,  10  Pa.  Co.  Ct  R.  144,  147. 

The  word  "profession,"  In  Its  larger  and 
broader  meaning,  is  defined  by  Webster  to  be 
the  "occupation,  if  not  mechanical  or  agricul- 
tural or  the  like,  to  whatever  one  devotes 
one's  self;  the  business  which  one  professes 
to  understand  and  to  follow  for  subsistence; 
calling;  vocation;  employment"  In  a  re- 
stricted sense  it  only  applies  t»  the  learned 
professions.  Bets  v.  Maier,  88  S.  W.  710,  12 
Tex.  Civ.  App.  219;  State  v.  Hunt  40  S.  B. 
216^  217, 129  N.  a  686»  86  Am.  St  Rep.  768. 


The  word  **pr6fes8ion"  means  a  calling — 
an  employment  so  that  Slaying  that  one  is  a 
physician  by  profession  Is  equivalent  to  say- 
ing that*  he  is  a  physician  by  practice. 
Thompson  v.  Bertrand,  28  Ark.  730,  733. 

"Profession,"  as  contained  in  an  instruc- 
tion in  an  action  against  a  physician  for  mal- 
practice, charging  that  the  "defendant  by  ac- 
cepting the  employment,  bound  himself  to  use 
the  reasonable  ordinary  degree  of  care  and 
skill  of  the  profession  in  his  commsnlty," 
was  used  as  equivalent  to  "physicians  and 
surgeons."  Lawson  v.  Conaway,  16  S.  B. 
664,  666,  37  W.  Va.  169,  18  L.  R.  A.  627,  88 
Am.  St  Rep.  17. 

Oarpenter,    faratev,    •>    building    e«ii- 
traetor. 

"A  profession  is  said  to  be  that  of  whidi 
one  professes  knowledge;  the  occupation.  If 
not  mechanical,  agricultural,  or  the  like,  to 
which  one  devotee  one's  self;  the  business 
which  one  professes  to  understand  and  to 
follow  for  subsistence.  It  is  not  equivalent  to 
'occupation'  In  its  general  sense.  Therefore 
I  do  not  think  that  a  farmer  or  carpenter 
could  be  taxed  as  such,  although  one  dealing 
in  the  products  of  either  might  be  liable  as  a 
dealer."  State  v.  Hunt  40  S.  B.  216,  217,  129 
N.  a  686,  86  Am.  St  Rep.  768. 

Code  Or.  |  211,  exempting  from  execu- 
tion tools  and  implements  used  by  a  person 
engaged  in  any  "trade,  occupation,  or  profes- 
siqn,"  does  not  Include  the  business  of  a 
building  contractor.  In  re  Whetmore  (U*  8.) 
29  Fed.  Cas.  921. 

OHenlst. 

A  chemist  coming  to  the  United  States 
to  work  In  that  capacity  on  a  sugar  planta- 
tion is  a  person  belonging  to  a  recognized  pro- 
fession within  Act  March  8,  1891,  c  551,  26 
Stat  1084  [U.  8.  Comp.  St  1901,  p.  1294],  ex- 
cepting such  persons  ftt>m  the  operation  of 
Act  Feb.  26,  1886,  c.  164,  23  Stat  332  [U.  S. 
Comp.  St  1901,  p.  1290],  prohibiting  the  im- 
portation of  aliens  under  contract  to  perform 
labor.  United  States  v.  Laws,  16  Sup.  Ct 
998, 1001, 163  U.  &  268,  41  L.  Bd.  161. 

iBsiiraiuM  as«At. 

The  word  "profession,"  as  used  In  Sayles' 
Civ.  St  art  2337,  means  occupation,  calling, 
employment  and  Includes  the  business  of  an 
Insurance  agent  so  as  to  entitle  him  to  the 
exemption  therein  provided  for.  Betz  v. 
Maier,  33  S.  W.  710,  12  Tex.  Civ.  App.  219. 


Lvf  aotnrev  of  lr«B* 

"Profession,"  as  used  in  Act  April  16, 
1834,  I  4  (P.  L.  612),  making  all  offices  and 
posts  of  profit,  professions,  trades  and  occu- 
pations, taxable,  may  be  construed  to  include 
the  business  of  conducting  ironworks  in  the 
manufacture  of  iron  so  as  to  ronder  the  same 
profitable  for  ttio  owner%  for  it  requires  a 
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very  considerable  degree  of  skill,  derived 
from  experience  In  the  business,  as  well  as 
unremitted  attention,  which  but  few  are  cap- 
able of  exerting.  The  term  "profession" 
may  possibly  be  thought  by  some  to  be  a 
more  dignified  term  than  "occupation."  Leb- 
anon County  Oom'rs  Y.  Reynolds  (Pa.)  7 
Watts  &  S.  329,  390. 

Minlsten  of  tl&e  Gospel* 

The  term  '*profession"  In  Act  April  29, 
1844,  §  32,  declaring  that  all  offices,  posts 
of  profit,  professions,  trades  and  occupations, 
except  the  occupation  of  farmers,  shall  be 
valued,  assessed,  and  subject  to  taxation, 
includes  the  calling  of  a  minister  of  the 
gospel.  That  term  is  especially  applicable 
to  persons  who  teach  or  practice  in  law, 
physic,  or  divinity.  It  is  universally  under- 
stood that  ministers  of  the  gospel  are  mem- 
bers of  a  learned  profession.  Miller  v.  Kirk- 
patrick,  29  Pa.  (5  Oasey)  22e»  229. 

BeatijiS  of  tolls. 

The  renting  of  tolls  is  not  a  profession 
or  trade.  Bellanmy  v.  Burch,  16  Mees.  St  W. 
590. 

PROFESSIOHAXi. 

The  term  "professional**  has  been  con- 
strued, in  a  case  Involving  a  construction  of 
a  statute  Incorporating  a  steamship  line  and 
providing  that  the  stockholders  should  be 
individually  liable  for  debts  due  and  ow:lng 
to  their  laborers  and  operatives,  to  correctly 
describe  the  services  of  a  consulting  engi- 
neer. The  engineer  is  not  correctly  describ- 
ed by  the  term  "laborer"  or  "operative." 
Ericsson  v.  Brown  (N.  Y.)  38  Barbw  390,  392. 

PROFESSIONAX.  ABTIST. 

A  woman  who  is  engaged  as  a  milliner 
is  not  a  "professional  artist"  within  the  ex- 
ception of  such  persons  from  the  operation 
of  the  act  of  Congress  prohibiting  the  immi- 
gration of  aliens  under  contract  to  perform 
labor.  United  States  t.  Thompson  (U.  8.) 
41  Fed.  28,  29. 

PROFESSIONAX.  OAPAOTTT. 

An  application  to  an  attorney  to  draw  a 
deed  is  an  application  In  a  "professional  ca- 
pacity," making  the  same  a  privileged  com- 
munication, which  the  attorney  cannot  di- 
vulge.   Shellard  ▼.  Harris,  5  Oar.  &  P.  592. 

"Professional  capacity,"  as  used  In  a 
statute  authorizing  disbarment  of  any  attor- 
ney for  misdemeanor  in  his  professional  ca- 
pacity. Is  used  as  the  equivalent  of  "pro- 
fessional misbehavior,"  and  not  in  the  tech- 
nical sense  of  offenses  punishable  by  fine 
and  imprisonment  In  re  Bowman,  7  Mo. 
App.  069. 


PROFESSIONAX.  EARNINGS. 

The  term  "professional  or  personal 
earnings"  in  the  statute  exempting  from  ex- 
ecution personal  or  professional  earnings^ 
does  not  include  debts  due  the  proprietor 
and  keeper  of  a  public  hotel  for  the  board- 
ing and  accommodation  of  guests.  Youst  y. 
WUlis,  49  Pac.  56,  67,  5  OkL  170. 

PROFESSIONAL  EMPLOTMENT. 

"Professional  employment,"  as  used  in 
Comp.  Laws,  §  5734,  authorizing  the  issue  of 
a  capias  against  one  charged  with  some  mis- 
conduct or  neglect  In  office  or  in  some  "pi^ 
fessional  employment,"  means  some  of  those 
occupations  usually  classed  as  professions, 
the  general  duties  and  character  of  which 
courts  must  be  expected  to  understand  ju- 
dicially, and  hence  does  not  include  a  real 
estate  agency.  Pennock  r.  Fuller,  2  N.  W. 
170^  177»  41  Mich.  153,  32  Am.  Rep.  14a 

"Professional  employment,"  as  used  In 
Comp.  Laws,  fi  4119,  authorizing  actions  for 
misconduct  for  neglect  in  any  professional 
employment,  does  not  include  employment  of 
an  agent  for  the  purpose  of  making  sales  of 
sewing  machines  for  a  manufacturing  com- 
pany. People  T.  McAllister,  19  Mich.  215, 
217. 

Under  Bess.  Laws  1839,  p.  78,  exempt- 
ing from  the  (deration  of  the  act  abolishing 
imprisonment  for  debt  actions  for  fines  and 
penalties,  or  for  money  collected  by  any  pub- 
lic officer,  or  for  any  misconduct  or  neglect 
in  office  or  in  any  professional  employment, 
where  it  did  not  appear  that  the  party  bailed 
held  himself  out  to  plaintiff  as  an  attorney 
by  profession,  or  that  he  in  fact  was  such, 
or  that  the  business  about  which  he  was  em- 
ployed was  of  such  a  character  that  it  could 
be  performed  only  by  an  attorney  at  law, 
and  plaintiff  did  not  ayer  that  he  reposed 
confidence  in  such  party  by  reason  of  his  sop- 
posed  or  assumed  professional  character,  it 
was  held  that  the  action  was  not  for  mis- 
conduct or  neglect  in  a  professional  employ- 
ment within  the  meaning  of  the  act  Bron- 
son  T.  Newberry  (Mich.)  2  Doug.  38,  52. 

PBOFE88IONAI.  SZPEBTS. 

"Professional  experts,"  within  the  mean- 
ing of  Act  June  1,  1885,  relating  to  cities 
of  the  first  class,  and  providing  that  all  of- 
ficers, serrants,  and  employes  shall  be  ap- 
pointed only  after  competitiye  examinations, 
but  excepting  professional  experts  from  the 
requirement  includes  the  medical  staff  or 
board  of  the  Philadelphia  Hospital,  consist- 
ing of  specialists  or  experts  of  the  yarious 
departments  of  medical  science,  and  who  per- 
form gratuitous  services.  Commonwealth  t. 
Fitler,  23  AtL  5G8^  569,  147  Pa.  288^  15  U  B. 
A.206W 
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PBOFES8IONAX.  PBODUOTIONS. 

"Professional  productions''  of  a  statuary 
or  sculptor  Include  all  the  artistic  work  of 
sucb  persons  produced  in  the  exercise  of  Ills 
profession,  whether  the  creation  of  the  art- 
ist or  copies  of  the  creation  of  others.  Vlti 
▼•  Tutton  (U.  8.)  14  Fed.  241,  240. 

Marble  statues  executed  by  professional 
sculptors  in  the  studio  and  under  the  direc- 
tion of  another  professional  sculptor,  whether 
from  models  Just  made  by  a  professional 
sculptor  or  from  antique  models  whose  au- 
thor Is  unknown,  are  "professional  produc- 
tions of  a  statuary  or  of  a  sculptor"  within 
the  meaning  of  Rev.  St.  I  2504,  Schedule  M, 
Imposing  duties  on  statuary  imported,  which 
shall  be  understood  to  Include  "professional 
productions  of  a  statuary  or  of  a  sculptor 
only."  Tutton  r.  Vitl,  2  Sup.  Ct  687,  688, 
108  U.  S.  312,  27  U  Ed.  787. 

The  phrase  "the  professional  production 
of  a  sculptor"  in  Tariff  Act  July  24,  1807, 
c.  11,  §  1,  Schedule  N,  par.  454,  80  Stat  194 
tU.  S.  Gomp.  St  1901,  p.  1678],  providing 
that  the  term  "statuary"  shall  be  understood 
to  include  only  such  statuary  as  is  the  "pro- 
fessional production  of  a  statuary  or  sculp- 
tor," must  be  considered  as  synonymous  with 
the  •'production  of  a  professional  sculptor." 
United  States  v.  Townsend  (U.  S.)  113  Fed. 
442,  443,  51  a  O.  A.  27a 

PBOFESSIONAI.  SERVICES. 

An  instruction,  in  an  action  for  injuries, 
to  assess  sums  expended  for  **profes8lonal 
services,  physicians,  and  nurses,"  means  pro- 
fessional services  of  physicians  and  nurses. 
The  words  "physicians  and  nurses"  are  in 
opposition  with  the  words  '^professional  serv- 
ices" in  the  sentence,  and  the  instruction 
is  not  erroneous  as  authorizing  the  Jury  to 
allow  for  professional  services  other  than 
those  of  physicians  and  nurses.  Duke  v. 
Missouri  Pac.  Ry.  Co.,  12  a  W.  686^  637,  09 
Mo.  347. 


PROFIT. 

See  "Annual  Profits";  "Clear  Profits"; 
"Community  of  Profits";  "Mesne  Prof- 
Its  (Action  for)";  "Neat  Profits"; 
••Net  Profits";  "Office  of  Profit";  "Pe- 
cuniary Profit";  "Rents,  Issues,  and 
Profits" ;  "Rents  and  Profits" ;  "Sur- 
plus Profits." 

Any  profits,  see  "Any." 

Profit  is  tbe  gain  made  on  any  business 
or  investment  when  both  the  receipts  and 
payments  are  taken  into  consideration.  Prov- 
idence Rubber  Co.  v.  Goodyear,  76  U.  S.  (9 
Wall.)  788,  804,  19  L.  Ed.  566;  Hazeltine  v. 
Belfast  &  M.  L.  R.  Co.,  10  Ati.  328,  330,  79 
N.  B.  411, 1  Am.  St  Rep.  330;  Bates  T.  Porter, 
6WDS.ftP.— 60 


15  Pac.  732,  789,  74  Cal.  224;  People  v.  Ni- 
agara County  Sup'rs  (N.  Y.)  4  HUl,  20,  23; 
Dean  v.  Dean,  11  N.  W.  239,  241,  54  Wis. 
23. 

Profit  Is  the  acquisition  beyond  expendi- 
ture; excess  of  value  received  for  producing, 
keeping,  or  selling  over  cost;  hence  pecuni- 
ary gain  in  any  transaction  or  occupation; 
emolument  Mundy  v.  Van  Hoose,  80  S.  B. 
783,  786,  104  Ga.  292. 

The  word  "profits"  Is  one  In  common 
use,  unambiguous,  and  primarily  means  ac- 
quisition beyond  expenditure,  or  the  excess 
of  sale  or  value  received  over  cost;  and  In 
determining  the  profits  of  a  business  one  can- 
not take  such  parts  as  show  a  gain  and  re- 
ject such  as  show  a  loss.  Curry  v.  Charles 
Warner  Co.  (Del.)  42  Ati.  425,  428,  2  Marv. 
9& 

"Profits,"  as  contained  in  an  instruction 
In  an  action  for  breach  of  contract,  stating 
the  measure  of  damages  to  be  the  loss  of 
''profits"  occasioned  by  such  breach^  means 
the  gain  which  would  have  been  made  if  the 
contract  would  have  been  completed.  Hinck- 
ley V.  Pittsburgh  Bessemer  Steel  Co.,  7  Sup. 
Ct  875,  879,  121  U.  S.  264,  30  L.  Bd.  967. 

The  word  "profits,"  when  applied  to 
trade  or  business,  means  advance  in  price 
of  goods  sold  beyond  the  cost  of  purchase.. 
In  re  Vedder's  Will,  2  Con.  Sur.  548,  561,  15 
N.  Y.  Supp.  798,  805  (citing  Burrill,  Law 
Diet  p.  344);  People  v.  San  Francisco  Sav. 
Union,  13  Pac.  498,  499.  72  Cal.  199;  Prince 
V.  Lamb,  60  Pac.  689,  690,  128  Cal.  120; 
Rogers-Ruger  Co.  ▼.  McCord,  91  N.  W.  685^ 
686,  115  Wis.  261. 

The  term  "profits,"  in  reference  to  man- 
ufacturing certain  goods,  has  been  construed 
to  be  the  proper  term  to  designate  the  dif- 
ference between  what  it  cost  the  manufac- 
turers to  make  and  sell  them  and  what  it 
brought  them.  Burdett  v.  Bstey  (U.  S.)  3 
Fed.  566,  569. 

"Profits"  are  contributed  to  by  all,  and 
not  one  only,  of  the  various  elements  which 
combine  to  produce  them.  All  the  different 
kinds  of  work  and  labor  which  enter  into 
the  manufacture  of  an  article  form  the 
source  and  basis  of  profits,  and,  moreover, 
the  possible  breakage,  loss  of  time,  expense 
of  general  supervision,  natiural  wear  and  tear 
of  capital,  and  other  matters,  all  tend  to 
show  that  the  profits  of  an  ice  manufactur- 
ing business  are  too  uncertain,  speculative, 
and  contingent  to  furnish  the  true  rule  of 
damages.  Maryland  Ice  Co.  v.  Arctic  Ice 
Mach.  Mfg.  Co.,  29  Ati.  69,  71,  79  Md.  103 
(citing  Wood  v.  State,  66  Md.  61,  5  Ati.  476). 

"Profits,"  as  contained  in  a  note  where- 
in the  maker  promises  to  pay  the  bearer  forty 
dollars  "profits,"  with  interest,  does  not  ex- 
press or  suggest  a  oontingencjr  or  uncertain- 
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ty,  but  an  absolute  existing  fund  as  the  con- 
sideration of  the  promise,  and  on  account  of 
which  the  money  was  to  be  paid,  and  is  not 
such  an  apparent  defect  or  infirmity  as  to 
put  a  holder  on  inquiry.  Matthews  ▼•  Cros- 
by, 56  N.  H.  21,  26. 

Where,  under  an  agreement,  defendant 
was  to  give  plaintiff  for  his  services  50  per 
cent  of  the  profits  of  certain  stock  as  may 
accrue,  it  is  apparent  that  the  language 
"profits  as  may  accrue^'  did  not  mean  profits 
in  the  sense  of  the  ordinary  dividends  which 
are  annually  declared  out  of  the  yearly  earn- 
ings of  an  ordinary  trading  corporation. 
The  profits  are  those  which  will  from  time 
to  time  and  finally  be  derived  from  the 
sales  of  the  land  of  the  corporation  originally 
purchased  by  it  for  the  purpose  of  which 
sale  it  was  organized.  Morris  v.  Shepard  (N. 
J.)  53  Ati.  172.  174. 

The  '*rents  and  profits"  of  an  estate  or 
•income,"  or  the  ''net  income"  of  it  are  all 
equivalent  expressions.  Andrews  t.  Boyd,  5 
Me.  (5  GreenlO  199,  203. 

In  the  chapter  relating  to  insurance^ 
'^profits*'  of  a  mutual  insurance  company 
means  that  portion  of  its  cash  funds  not 
required  for  payment  of  losses  and  expenses, 
nor  set  apart  for  any  purpose  allowed  by  law. 
Rev.  Laws  Mass.  1902,  p.  1120,  c.  116,  I  1; 
Rev.  St  Tex.  1895,  art  3096a;  Bates'  Ann. 
St  Ohio  1904,  I  864& 

Aamilty  disttiisialsliedL 

See  "Annuity." 

Oompensatioa  distl]iciiislie& 

See  "Compensation." 

As  damage  for  inf rinsemeiit  ef  patemt* 

Profits  are  the  gains  or  savings  made 
by  the  wrongdoer  by  an  invasion  of  another's 
property  right  In  his  patent.  They  are  the 
direct  pecuniary  benefits  received,  and  are 
capable  of  a  definite  measurement  Calling 
them  the  measure  of  damages  in  equity  does 
not  mean  that  they  are  the  same  as  damages 
in  an  action  at  law.  They  are  not  the  same. 
Profits  in  equity  are  the  gain  or  saving,  or 
both,  which  the  wrongdoer  has  made  by  em- 
ploying the  infringing  invention.  This  gain 
or  saving  is  a  fact  Head  v.  Porter  (U.  B.) 
70  Fed.  498,  501. 

As  used  In  the  patent  act,  making  one 
infringing  on  a  patent  liable  to  the  owner 
for  profits  and  damages,  the  word  "profits" 
is  not  convertible  with  the  word  "damages." 
Profits  refer  to  what  the  wrongdoer  has 
gained  by  the  use  of  the  patented  inven- 
tion, while  "damages"  refer  to  what  the 
owner  of  the  patent  has  lost  Goodyear 
Dental  Vulcanite  Co.  v.  Van  Antwerp  (U.  S.) 
10  Fed.  Cas.  749,  750. 

"Profits,"  within  the  meaning  of  patent 
lawa^  are  the  net  gains  of  the  infringer  from 


the  use  of  the  patented  invention,  while 
"damages"  are  the  losses  sustained  by  the 
owner  in  consequence  of  the  infringement 
La  Haw  v.  Hawkins  (U.  8.)  14  Fed.  Cas.  899, 
900. 

In  determining  the  cost  of  a  patented 
article  for  the  purpose  of  ascertaining  the 
"profits"  as  between  the  owners  of  the  pat- 
ent, all  the  elements  that  go  to  make  up  the 
expenditures  in  the  manufacture  and  sale  are 
to  be  taken  into  adcount  "Profits,"  says 
Mr.  Justice  Swain,  "is  the  gain  made  upon  a 
business  or  investment,  when  both  the  re- 
ceipts and  payments  are  taken  into  account" 
Freeman  v.  Freeman,  142  Mass.  98, 102,  7  N. 
B.  710  (citing  Providence  Rubber  Co.  v. 
Goodyear,  76  U.  8.  £9  Wall.]  788,  791,  19  L. 
Bd.  5G0). 

In  considering  what  profits  the  owner  of 
a  patent  was  entitled  to  recover  from  one 
who  infringed  the  patent,  the  court  said: 
"These  profits  arise  because  by  using  the 
patented  loom  the  defendants  have  produced 
more  yards  of  carpet  than  they  could  have 
produced  by  using  such  looms  and  appliances 
as  it  was  open  for  them  to  use.  Upon  this 
theory  it  is  to  be  ascertained  to  what  extent 
defendants'  production  has  been  Increased 
by  the  use  of  the  patented  loom,  and  then 
the  average  profit  per  yard,  or  the  aggre- 
gate profit  on  the  increased  production,  that 
actually  accrued  to  the  defendants.  The 
complainant  has  the  right  to  follow  the 
profits  through  all  the  stages  of  production 
and  all  the  departments  of  their  business, 
because  the  ultimate  profit  made  by  the  de- 
fendants is  the  measure  of  their  accountabil- 
ity." Webster  Loom  Co.  t.  Higgins  (U.  8.) 
89  Fed.  462,  465,  466. 

The  standard  for  estimating  damages  for 
the  infringement  of  a  patented  machine  is 
the  actual  profits  from  the  making,  using,  or 
selling  of  the  invention  by  defendant  The 
reasonable  cost  of  the  labor  and  materials 
must  be  deducted,  as  the  plaintiff  himself, 
if  he  had  made  tJie  machines,  would  have 
had  to  pay  such  expenses.  Parker  t.  Per- 
kins (U.  S.)  18  Fed.  Cas.  1158. 

On  an  accounting  for  the  infringement 
of  a  patent  there  was  testimony  tending  to 
show  that  the  patented  article  could  be  made 
much  cheaper  than  those  in  use  before,  but 
it  was  not  shown  that  the  infringing  defend- 
ant was  under  any  obligation  to  make  the 
old  articles  if  patented  ones  had  not  been 
made,  or  would  have  done  so:  nor  was  there 
anything  else  from  which  it  was  made  to 
appear  that  the  saving  was  a  profit  because 
it  diminished  a  loss.  Held,  that  the  amount 
so  saved  was  not  profits  for  which  the  in- 
fringer was  accountable  to  the  patentee. 
Bell  V.  United  States  Stamping  Oo.  (U.  S.) 
32  Fed.  549,  550. 

Where  the  infringer  of  a  patent  has 
made  a  profit  on  one  fraction  of  ths  mechan- 
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Ism  made  and  sold,  bnt  baa  met  with  losses 
on  a  larger  fraction,  so  that  a  correct  ac- 
count of  the  whole  operation  would  show  a 
loss  on  the  total  manufacture,  he  Is  liable  to 
the  patentee  for  the  profits  made  on  the  part 
which  has  been  manufactured  at  a  profit, 
without  any  deduction  for  the  losses  sus- 
tained on  the  other  part  Graham  t*  Mason 
(XT.  8.)  10  Fed.  Gas.  930,  031. 

Where  a  patentee  executed  a  license  to 
defendant  to  manufacture  a  patented  article 
on  payment  of  a  certain  royalty,  and,  after 
defendant  began  to  manufacture  thereon, 
canceled  the  license,  but  defendant  continued 
to  manufacture  and  sell  the  goods,  the  meas- 
ure of  damages  is  not  to  be  determined  by 
the  royalty,  but  by  the  actual  profits  by  de- 
fendant. Wales  T.  Waterbury  Mfg.  Go.  (U. 
8.)  87  Fed.  920,  921. 

In  an  action  for  infringement  ef  a  pat- 
ent for  the  manufacture  of  glycerine  the 
patentee  is  entitled  to  recover  as  profits  on 
an  accounting  the  saving  made  by  the  in- 
fringer of  material  previously  used  by  him 
in  the  manufacture,  as  well  as  the  increased 
profits  on  the  sale  of  the  glycerine  manufac- 
tured*  owing  to  its  improved  quality.  Tilgh- 
man  t.  MitcheU  (U.  8.)  28  Fed.  Gas.  1224, 
1225. 

The  profits  which  the  owner  of  a  pat- 
ented invention  can  recover  from  an  infringer 
are  limited  to  such  profits  only  as  result  di- 
rectly and  immediately  from  the  infringe- 
ment, and  do  not  include  remote  and  con- 
tingent profits.  Piper  t.  Brown  (U.  B.)  19 
Fed.  Gas.  722;  723. 

DiTidend  disttasvislied. 

Webster's  Dictionary  (1893)  defiLnea  a 
"dividend"  as  "the  share  of  a  sum  divided 
that  falls  to  each  individual;  a  distributive 
sum,  share,  or  percentage  applied  to  the 
profits  as  apportioned  among  stockholders.'' 
It  differs  from  "profits"  in  not  being  taken 
out  of  the  joint  property  of  the  partnership 
or  company  and  transferred  to  the  separate 
proper^  of  the  individual  partners  or  stock- 
holders. No  safely  conducted  business,  cor- 
porate or  other,  distributes  all  its  earned 
profits.  Glty  of  Allegheny  t.  Pittsburgh,  ▲• 
Sc  M.  P.  R.  Oo.,  86  Aa  161,  179  Pa.  414. 

As  earnings  or  inoome. 

"Profits"  is  sometimes  used  as  synony- 
mous with  "income."  Bates  t.  Porter,  15 
Pac  732,  739,  74  Oal.  224. 

"Profits"  generally  mean  the  gain  which 
is  made  upon  any  business  or  investment 
when  both  receipts  and  payments  are  taken 
into  the  account  and  is  distinguished  from 
"income,"  which  is  what  comes  in.  People 
V.  Niagara  Gounty  Supers  (N.  Y.)  4  Hill,  20, 
23. 

Profits  derived  from  capital  invested  in 
business  cannot  be  considered  as  earnings. 


Wallace  t.  Pennsylvania  R.  Go.,  45  Atf.  685, 
195  Pa.  127,  52  L.  R.  A.  83. 

"Profits^"  as  used  in  Act  March  26, 1870, 
authorizing  manufacturing  corporations  to  is- 
sue and  dispose  of  preferred  stock,  and 
guaranty  the  holders  of  such  stock  semian- 
nual dividends,  and  the  common  stock  to  be 
entitled  to  dividends  only  out  of  the  surplus 
of  the  profits  after  setting  apart  a  sum  suf- 
ficient to  pay  current  expenses  and  dividends 
on  such  preferred  stock,  should  be  construed 
as  meaning  "earnings"  or  'Income.**  Burt  v. 
Rattle,  31  Ohio  St  116,  128. 

Within  a  will  giving  testator's  wife  the 
"income"  of  all  his  estate,  both  real  and  per- 
sonal, and  in  the  same  item  the  "profits"  of 
all  his  estate,  both  real  and  personal,  and 
in  another  the  "income  and  profits"  of  cer- 
tain property,  there  is  no  difference  in  the 
meaning  of  the  words,  and  the  use  is  only 
due  to  a  lawyer-like  fondness  of  using  sev- 
eral words  where  one  is  sufiSdent  In  re 
Glark,  17  N.  Y.  Supp.  93,  96^  62  Hun,  275; 
In  re  Yedder,  15  N.  Y.  Supp.  798,  806,  2  Gon. 
Sur.  548. 

"Profits,**  as  used  In  Internal  Revenue 
Act  (14  Stat  138)  §  122,  as  amended  in  1866, 
imposing  a  5  per  cent  tax  on  all  profits  of 
any  railroad  or  canal  company,  refers  to  the 
profits  arising  from  the  operation  of  the  road 
or  canal,  without  deduction  of  interest  paid 
to  its  bondholders  or  dividends  paid  to  its 
stockholders.  Sioux  Oity  ft  P.  R.  Go.  v. 
United  States,  3  Sup.  Gt  665,  567,  110  U.  S. 
205,  28  L.  Bd.  120. 

As  exeess  of  premliim  erer  elimrsos. 

The  amount  of  net  premium  of  a  lifo 
Insurance  policy  is  calculated  upon  the  basis 
of  certain  tables  of  mortality  and  upon  the 
assumption  that  the  company  will  receive  a 
certain  rate  of  interest  upon  all  its  assets, 
and  the  amount  of  the  loading  is  calculated 
upon  a  certain  assumed  rate  of  expense.  It 
may  happen  that  the  rate  of  mortality  ex- 
perienced by  the  company  is  less,  and  the 
rate  of  interest  actually  received  is  greater, 
than  that  assumed,  and  that  the  ratio  of  ac- 
tual expense  is  less.  In  such  case  the  com- 
pany has  in  reservation  more  than  enough, 
with  the  anticipated  annual  premiums,  to 
provide  for  future  costs  of  insurance  and 
management  It  has  a  sum  which  is  not 
needed  for  the  purpose  for  which  it  was 
paid.  This  sum  is  called  "profits."  It  is  in 
fact  a  surplus  resulting  from  overpayments 
by  policy  holders.  This  surplus  is  derivefi 
from  money  paid  by  the  insured  and  received 
by  the  company  for  a  particular  purpose;  L 
e.,  providing  for  cost  of  insurance  and  ex- 
pense of  management  Fuller  v.  Metropoli- 
tan Life  Ins.  Go.,  41  Atl.  4,  11,  70  Gonn.  647. 

As  excess  of  property  orer  liabilities. 

Profits  of  a  corporation  for  the  purpose 
of  declaring  a  dividend  consist  in  the 
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of  Its  cash  and  other  property  on  hand  oyer 
its  liabilities.  Hubbard  t.  Weare,  44  N.  W. 
915.  79  Iowa.  67& 

The  profits  of  any  boslness  are  only 
what  remains  after  deducting  the  debts,  ex- 
penses, and  capital  paid  in.  Where  partners 
bare  advanced  unequal  capital,  and  have 
agreed  to  share  the  profits  and  losses  equal- 
ly, the  rule,  supported  alike  in  reason  and  by 
authority,  is  that  on  a  dissolution  each  part- 
ner is  entitled  to  his  advances  before  a  di- 
vision. Hayes  t.  Hayes,  19  AtL  671,  672.  06 
N.  H.  134, 

7orf  eitvre  under  lease* 

Where  one  leases  part  of  the  realty  set 
apart  as  a  homestead  for  mining  purposes, 
the  lessee  to  pay  a  certain  amount  on  the 
ore  mine.  or.  in  case  the  land  is  not  worked, 
to  pay  a  stipulated  forfeiture,  such  forfeit- 
ure, if  due.  is  profits  arising  from  the  home- 
stead,  within  Code.  I  2026,  providing  that 
"all  produce,  rents,  or  profits  arising  from 
homesteads  in  this  state  •  •  •  ehall  be 
exempt  from  levy  and  sale.*'  Larey  ▼.  Baker. 
11  S.  S.  800.  801^  85  Ga.  687. 

Good  will  distingnishedi 

The  distinction  between  ••profits'*  and 
"good  wiir*  is  obvious.  Profits  are  the  gains 
realized  from  trade;  good  will  is  that  which 
brings  trade.  The  favorable  location  of  a 
mercantile  establishment,  or  the  habit  of 
customers  to  resort  to  a  particular  locality, 
will  bring  trade.  This  advantage  may  be 
designated  by  the  term  "good  will."  What 
the  trader  gains  on  the  trade  so  acquired 
are  "profits."  Nelson  t.  Hlatt»  38  Neb.  478, 
485.  56  N.  W.  1029.  1032. 

Inoomo  distimsiiisl&ed* 

See  "Income.'* 

Xnoreaso  in  Talno. 

In  ordinary  parlance^  '•profit?  Is  the  pe- 
cuniary advantage  resulting  from  dealing 
and  traflScking  in  property,  but  as  used  in  a 
will  devising  the  income  and  profits  of  a 
certain  sum  which  shall  be  invested  in  good, 
approved  securities^  will  not  be  held  to  in- 
clude the  increased  ralue  of  the  securities. 
In  re  Proctor,  33  N.  Y.  Supp.  196,  197,  85 
Hun,'  572;  In  re  Biden's  Estate,  33  N.  Y. 
Supp.  196,  197;  Linsly  v.  Bogert.  33  N.  Y. 
Supp.  975.  980,  87  Hun,  137. 

Mere  advance  In  value  in  no  sense  con- 
stitutes the  "profits"  specified  in  the  revenue 
law  as  profits  of  the  owner  for  the  year  in 
which  the  sale  of  the  property  was  made. 
Such  advance  constitutes  and  can  be  treated 
merely  as  increase  of  capital.  Gray  y.  Dar- 
lington. 82  U.  S.  (15  Wall.)  63,  65,  21  L.  Bid. 
45  (cited  in  Re  Graham's  Estate  47  AtL  1108, 
1110,  198  Pa.  216). 


"Profit,"  as  used  in  a  contract  glying  a 
president  of  a  bank  a  certain  compensation 
from  the  net  "profits"  of  the  institution, 
would  not  include  a  diflTerence  in  value  In 
United  States  bonds  held  by  the  bank  dur- 
ing a  certain  year,  represented  by  an  invoice 
showing  that  their  market  price  at  the  end 
of  the  year  was  greater  than  their  cost 
price;  for,  as  the  bonds  were  not  sold  at  the 
end  of  the  year,  nor  their  value  determined 
by  an  agreement  between  the  parties,  the  in- 
crease in  their  market  value  was  not  a 
''profit"  within  the  meaning  of  that  term  as 
used  in  the  contract  Jennery  t.  Olmstead 
(N.  Y.)  36  Hun.  536,  53& 

A  testator  devised  the  Income  and  profits 
of  an  estate  to  his  wife  for  life.  After  her 
death  the  property  was  sold  pursuant  to  the 
will;  and  it  was  held  that  her  personal  rep- 
resentatives were  not  entitled  to  the  excess 
of  the  price  obtained  at  such  sale  over  the 
inventory  value  of  the  estate  at  the  time  of 
the  testator's  death.  The  court  said:  "The 
claim  of  her  personal  representatives  must 
be  based  upon  the  legal  proposition  that  the 
advance  or  Increase  in  the  value  of  the  estate 
belonged  to  her  as  life  tenant  without  refer- 
ence to  any  expressed  intent  on  the  part  of 
the  testator  to  give  her  the  same.  This 
proposition,  we  think,  cannot  be  successfully 
maintained.  This  very  question  has  been 
repeatedly  before  the  courts,  and  it  is  now 
settled  by  numerous  adjudications.  The 
rule,  as  settled,  may  be  stated  to  be  that  an 
increase  from  natural  causes  in  the  value 
of  real  and  personal  estate  held  as  an  in- 
vestment does  not  constitute  profits  to  go  to 
a  life  tenant,  but  becomes  principal,  and  goes 
to  the  remainderman."  In  re  Vedder,  15  N. 
Y.  Supp.  798,  805,  2  (Jon.  Sur.  548. 

Where  by  a  will  a  fund  was  left  to  trus- 
tees to  invest  in  stocks,  bonds,  and  mort- 
gages, and  pay  the  annual  interest,  income, 
and  dividends  thereof  to  testator's  daughter 
for  life,  and  on  her  death  leaving  no  issue 
to  divide  the  principal  or  capital  sum  among 
his  other  children,  and  after  the  death  of 
such  daughter  the  trustee  sold  the  stock  for 
more  than  the  amount  of  the  original  in- 
vestment, such  increase  constituted  in  no 
sense  a  profit  upon  the  investment,  but  was 
an  accretion  to  the  fund  itself,  arising  from 
natural  causes,  and  belonged  to  the  remain- 
dermen, and  not  to  the  representatives  of 
the  life  tenant.  In  re  Gerry.  103  N.  Y.  445, 
460.  9  N.  E.  235.  236. 

As  measvro  of  eamini^  power. 

Profits  derived  from  capital  invested  In 
business  cannot  be  considered  as  earnings, 
but  in  many  cases  profits  derived  from  the 
management  of  a  business  may  properly  be 
considered  as  measuring  the  earning  power. 
Wallace  v.  Pennsylvania  R.  Co.,  45  AtL  685^ 
195  Pa.  127,  52  L.  R.  A.  33. 
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Profits  represent  the  net  gain  made  from 
an  Investment,  or  from  the  prosecution  of 
some  business  after  the  payment  of  all  ex- 
penses  incurred.  The  net  gain  depends  large- 
ly on  other  circumstances  than  the  earning 
-lapaclty  of  the  persons  managing  the  busi- 
ness. The  size  and  location  of  the  town  se- 
lected, the  character  of  the  commodities 
dealt  in,  the  degree  of  competition  encoun- 
tered, the  measure  of  prosperity  enjoyed  by 
the  community  may  make  an  enterprise  a 
decided  success,  which,  under  less  favorable 
circumstances,  in  the  hands  of  the  same  per- 
sons might  turn  out  a  failure.  The  profits  of 
a  business  with  which  one  is  connected  can- 
not, therefore,  be  made  use  of  as  a  measure 
of  his  earning  power.  Ooodhart  v.  Pennsyl- 
vania R.  Co.,  35  AtL  Idl,  193,  177  Pa.  1«  65 
Am.  St  Rep.  705. 

As  mome7  «mp  property. 

Profits  do  not  necessarily  Imply  money, 
but  may  consist  of  unsold  portions  of  the 
property.  Jones  v.  Davis,  21  AtL  1085,  1038, 
48  N.  J.  Bq.  (8  Dick.)  483. 

Profit  is  defined  as  acquisition  beyond 
expenditure,  or  excess  of  value  received  over 
cost;  and  a  contract  for  moiety  of  property 
to  be  acquired  is  not  a  contract  for  the  di- 
vision of  profits.  Prince  v.  Lamb,  60  Pac. 
689,  691,  128  Gal.  120. 

As  a«t  eamliifrs  or  Ineone. 

The  word  "profits*'  signifies  an  excess  of 
the  value  of  returns  over  the  value  of  ad 
vances;  the  excess  of  receipts  over  expendi- 
tures— that  is,  net  earnings.  People  v.  San 
Frau-itot  3  Sav.  Union,  18  Pac.  498,  499,  72 
Cal.  199. 

''Profits*'  generally  means  the  gain  which 
Is  made  on  any  business  or  investment  when 
both  receipts  and  payments  are  taken  into 
account  Thorn  v.  De  Breteuil  88  N.  Y. 
Supp.  849,  853,  86  App.  Div.  406. 

The  word  "profits'*  has  a  fixed  and  defi- 
nite meaning,  and  imports  the  net  amount 
made  after  deducting  any  expenses  incident 
to  a  business.  It  is  said  that  the  correct 
meaning  of  the  word  ''profits"  is  the  excess 
of  receipts  over  expenditures.  Lepore  ▼. 
Twin  Cities  Nat  Building  ft  Loan  Ass'n,  5 
Pa.  Super.  Ct  276,  280. 

The  word  "profits,"  In  an  agreement  be- 
tween the  owners  of  separate  steamboats 
to  operate  their  own  boats  and  share  the 
profits  at  the  end  of  the  season,  means  the 
excess  of  receipts  over  expenditures — that  is, 
net  enmings;  such  being  its  usual,  ordinary, 
and  correct  meaning.  Connolly  v.  Davidson, 
15  Minn.  519,  530  (Gil.  428,  436),  2  Am.  Rep. 
154. 

It  is  held  that  the  term  "profits"  In  a 
mortgage  of  the  rents,  issues,  and  profits  of 
a  railroad  company  indicates  that  only  the 


net  income  was  intended.    Freights  of  The 
Kate  (U.  S.)  63  Fed.  707,  7ia 

In  construing  a  will  by  which  a  planta- 
tion was  left  to  a  trustee  "to  make  all  the 
contracts  which  may  be  necessary  to  the 
keeping  up  of  such  plantation,  and  to  pay 
and  discharge  all  the  proper  debts  which 
may  accrue  against  it,  and  to  allow  testator's 
children  out  of  the  profits  of  said  plantation 
annually  such  sums  of  money  as  in  his  dis- 
creticw  may  be  right,*'  the^court  said:  "The 
term  'profits,'  when  applied  to  the  cultivation 
of  the  plantation,  had  a  general  popular  sig- 
nification. It  was  never  confounded  with 
'rent*  or  with  'proceeds.'  It  denoted  the  an- 
nual gain  or  income  from'  the  sale  of  products 
after  a  deduction  of  the  expenses  of  cultiva- 
tion."   Taylor  v.  Harwell,  65  Ala.  1.  11. 

In  manufacture,  agriculture,  and  ordi- 
nary business  the  word  "profit"  ordinarily 
means  the  excess  of  returns  over  expend- 
itures, and  may  or  may  not,  according  to 
circumstances,  include  in  the  returns  any  in- 
crease In  value  of  the  capital,  and  in  the 
expenditures  any  depreciation  of  capital.  In 
a  more  scientific  sense,  it  relates  to  that  ex- 
cess which  remains  after  deducting  from  the 
returns  not  only  the  operating  expenses  and 
depreciation  of  capital,  but  also  interest  on 
the  capital  employed.  The  word  "profits"  In 
a  contract  whereby  an  actress  was  to  have 
a  certain  weekly  salary  and  also  commis- 
sion on  the  profits  in  excess  of  a  certain  sum. 
held  to  mean  the  difference  between  the  re- 
ceipts and  running  expenses.  Mayer  v. 
Nethersole,  71  App.  Div.  888,  890,  75  N.  Y. 
Snpp.  987,  990. 

As  net  profits. 

In  a  statute  providing  for  the  taxation 
of  the  profits  of  the  corporation,  the  term 
"profits**  should  be  construed  as  meaning 
"net  profits."  Hubbard  ▼.  Brainard,  85 
Conn.  563,  571. 

"Profit,"  in  the  common  acceptation  of 
the  term,  is  the  benefit  or  advantage  remain- 
ing after  all  costs,  charges,  and  expenses 
have  been  deducted,  because  until  then,  and 
while  anything  remains  uncertain,  it  is  im- 
possible to  say  whether  or  not  there  has 
been  a  profit  Mackey  v.  Millar  (Pa.)  6  Phila. 
527. 

Profits  had  a  fixed  and  definite  meaning 
as  used  in  an  agreement  by  which  the  par- 
ties were  to  prosecute  certain  claims  for  pen- 
sions against  the  government  by  which  the 
"profits"  were  to  be  equally  divided.  The 
word  did  not  mean  gross  profits,  but  import- 
ed the  net  amount  made  after  deducting  any 
proper  expense  incident  to  the  business. 
Jones  V.  Davidson,  34  Tenn.  (2  Sneed)  447, 
452. 

'^Profits,"  as  used  In  Act  Oong.  June  80, 
1864,  §  121  (13  Stat  284),  requiring  banks  to 
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make  returns  of  the  "amount  of  profits  which 
have  accrued  or  been  earned  or  received," 
means  net  profits  after  deducting  expenses 
and  losses,  from  whatever  source,  connected 
with  the  business.  Including  loss  by  embez- 
zlements. United  States  v.  Central  Nat. 
Bank  (U.  S.)  10  Fed.  612,  614. 

"Profits,"  as  used  in  a  contract  to  pay 
a  certain  proportion  of  the  profits  realized 
by  the  sale  of,  or  by  the  revenue  arising 
from,  certain  land,  means  the  sum  remain- 
ing, or  the  price  In  excess  of  the  purchase 
money,  with  interest  upon  it  There  are  no 
profits  in  a  land  speculation  which  does  not 
return  to  the  investor  his  purchase  money 
with  interest  upon  it  In  estimating  the  cost 
of  unproductive  land  to  a  purchaser  who 
held  it  for  80  years.  Interest  on  the  price 
paid  for  it  must  be  included,  and,  if  the  sum 
for  which  it  is  sold  does  not  exceed  the  pur- 
chase money  and  interest,  there  is  no  profit 
on  the  investment  "Profits,"  said  Mr.  Lind- 
ley  in  his  work  on  Partnership,  p.  8^  "are 
the  excess  of  returns  over  advances,  the  ex- 
cess of  what  Is  obtained  over  the  cost  of  ob- 
taining it ;  and  'profits'  and  'net  profits*  are, 
for  all  legal  purposes,  synonymous  expreflp 
sions."  Hentz  v.  Pennsylvania  Co.  for  In- 
surance on  Lives  &  Granting  of  Annuities, 
10  Atl.  685,  134  Pa.  343. 

Where  a  statute  declared  that  the  trus- 
tees of  savings  banks  declaring  any  Interest 
or  dividend  in  excess  of  the  interest  or  prof- 
its earned  should  be  personally  liable  to  the 
corporation  for  the  amount  of  the  excess,  the 
statute  did  not  intend  to  limit  the  interest 
which  might  be  lawfully  voted  for  to  net 
profits.  Van  Dyck  t.  McQuade,  86  N.  Y.  88, 
55, 

As  net  receipts* 

By  Act  Cong.  Feb.  16,  1876,  appropriat- 
ing $1,500,000  to  the  Centennial  Board  of 
Finance,  it  was  provided  that  the  United 
States  should  be  repaid  "out  of  the  moneys 
that  remained  in  the  treasury  of  the  company 
after  the  payment  of  the  debts,  before  any 
dividend  or  percentage  of  profits  shall  be 
paid  the  holders  of  the  stock."  In  consider- 
ing the  question  whether  the  United  States 
should  be  paid  before  the  amount  of  stock 
held  by  the  stockholders  should  be  paid  to 
them,  the  court  said:  "This  will  depend 
much  upon  the  signification  of  the  term  'prof- 
its' as  here  used.  The  capital  stock  of  this 
corporation  was  not  employed  in,  but  to  pre- 
pare for,  the  business  of  the  contemplated 
exhibition;  and  the  receipts  of  the  exhibi- 
tion 'over  and  above  its  current  expenses' 
are  the  profits  of  the  business.  These  were 
the  only  profits  anticipated.  They  are  in 
fact  the  net  receipts,  which,  according  to 
the  common  understanding,  ordinarily  re^ 
resent  the  profits  of  the  business.  The  pub- 
lic, when  referring  to  the  profits  of  the  busi- 


ness of  a  merchant,  rarely  ever  take  into 
account  the  depreciation  of  the  buildings  in 
which  the  business  has  been  carried  on,  not- 
withstanding they  have  been  erected  out  of 
the  capital  invested.  Popularly  speaking, 
the  net  receipts  of  a  business  are  its  profits. 

50  here,  as  the  business  to  be  carried  on 
was  that  of  an  exhibition,  and  its  profits 
were  to  be  derived  only  from  its  receipts,  to 
the  pc^ular  mind  the  net  receipts  would  rep- 
resent the  net  profits."  ''Profits"  has  sub- 
stantially the  same  meaning  as  "remaining 
assets,*'  as  used  in  the  act  of  1872.  Byster 
V.  Centennial  Board  of  Finance,  94  U.  &  600, 
608,  24  li.  Bd.  188. 

As  net  TAlna  of  labov. 

The  statute  forbidding  the  employment 
of  the  inmates  of  penal  institutions  at  any 
trade  or  industry  whereby  their  work  or  the 
"product  and  profits  of  their  work"  shall  be 
farmed  out,  contracted,  given,  or  sold  to  any 
person,  do  not  refer  to  articles  of  property, 
but  to  the  net  value  of  labor.  The  act  does 
not  forbid  the  dealing  in  tangible  tilings  or 
articles  of  property  whenever  made,  but  the 
farming  out,  contracting,  giving  away,  or 
selling  of  convict  labor.    People  v.  Hawkins, 

51  N.  B.  257,  260,  157  N.  Y.  1,  42  U  R.  A. 
490,  68  Am.  St  Rep.  73a 

Premiums  mm,  sale  of  seevrities. 

Profit  is  the  acquisition  of  gain  above 
expenditures  arising  from  some  transaction 
or  operation,  and  will  not  include  premiums 
received  on  the  sale  of  securities.  Cross  v. 
Long  Island  Loan  A  Trust  Co.,  27  N.  V. 
Supp.  495,  496,  75  Hun,  533. 

As  proceeds  of  estate. 

"Profits,"  as  used  in  a  will  giving  to  a 
certain  person  an  equal,  undivided,  one-fifth 
part  of  the  profits  obtained  on  the  sale,  of 
testator's  real  estate,  should  be  construed  in 
the  sense  of  "proceeds,"  or  an  equivalent 
term,  it  appearing  that  the  testator  meant 
to  give  her  an  equal  share  in  the  whole  of 
the  remainder  of  the  proceeds  of  the  sale  of 
the  real  estate,  after  deducting  a  certain 
amount  Stewart  v.  Stewart*  81  N.  J.  Bq.  (4 
Stew.)  398,  400. 

The  word  ^'profits,*'  when  applied  to- 
trade  or  business,  means  "the  advance  in 
price  of  goods  sold  beyond  the  cost  of  pur- 
chase." Bouv.  Law  Diet  When  applied  to 
real  estate,  it  means  "the  produce  of  lands," 
and  is,  as  used  in  the  phrase  '^rents,  issues, 
and  profits,"  synonymous  with  "rents."  Bur- 
rill,  Law  Diet  p.  344.  "Rents  and  profits'* 
of  real  estate  means  "the  sum  annually 
yielded  by  the  same."  Delaney  t.  Van  Aulen, 
84  N.  Y.  16,  23.  An  Increase  from  natural 
causes  tn  the  value  of  real  or  personal  es- 
tate held  as  an  investment  does  not  consti- 
tute profits,  and  go  to  the  life  tenant  but 
becomes  principal,  and  goes  to  the  remain- 
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dermen.    In  re  Vedder'a  Will,  15  N.  Y.  Supp. 
798,  805,  2  Con.  Sur.  548. 

As  prodnets  of  farm. 

"Rents  and  profits  of  real  estate  mean 
the  sum  annually  yielded  by  the  same.  In 
re  Vedder,  16  N.  Y.  Supp.  7^  805,  2  Oon. 
Sur.  548  (citing  Delaney  t.  Van  Aulen,  84  N. 
Y.  23). 

A  lease  provided  that  the  lessee  should 
furnish  the  labor  to  cultivate  the  farm,  and 
pay  the  lessor  "half  of  all  profits  from  the 
farm."  Held,  that  the  word  "profits"  was 
used  in  a  sense  of  "products,**  binding  the 
lessee  to  pay  one-half  the  products  of  the 
farm,  and  was  not  intended  to  require  only 
a  surrender  of  one-half  "the  profits  of  the 
farm.**  Richmond  t.  Ck^nnell,  11  AtL  853, 
854,  55  Oonn.  403. 

Ck>nst.  1874,  art  9,  |  6,  declares  that  the 
widow  of  the  owner  of  a  homestead  shall 
have  the  rents  and  profits  thereof  during  her 
natural  life.  It  was  held  that  the  term 
"profits**  comprehends  the  produce  of  the 
soil,  whether  it  arises  above  or  below  the 
surface,  as  herbage,  wood,  tort  coal,  min- 
erals, stones,  and  fish;  so  th^^under  this 
statute  a  widow  is  entitled  to  a  strata  of 
coal  underlying  a  homestead.  Russell  t. 
Berry,  67  S.  W.  864,  70  Ark.  317. 

As  profits  on  pnroluuM  on  f oreolorare. 

The  term  ''profits  and  income*'  in  a  will 
by  which  testator  leaves  his  estate  to  his 
executors  In  trust,  to  receive  and  collect  the 
rents  of  the  real  estate  and  the  income  and 
profits  of  the  personal  estate,  and  to  pay  the 
income  and  profits  to  his  daughter  during 
ber  life,  and  directing  the  corpus  of  the  es- 
tate to  go  to  her  children  after  her  death, 
includes  the  profits  made  on  land  purchased 
by  the  executors  at  a  foreclosure  sale  of  a 
mortgage  to  secure  a  loan  of  estate  funds. 
In  re  Park*B  Bstate,  33  AtL  884,  886,  173  Pa. 
190. 

Beoeipts  from.  sale. 

The  rents  and  profits  of  a  trust  estate 
do  not  include  the  purchase  money  received 
by  a  trustee  from  a  sale  of  land  rescinded 
through  the  purchaser's  abandonment  of  the 
contract  Mansfield  r.  Alwood,  84  111.  497» 
499. 

As  reata. 

The  word  ''profits,"  when  applied  to  real 
estate,  means  the  produce  of  lands,  and  is, 
as  used  in  the  phrase  "rents,  issues,  and 
profits,"  synonymous  with  **rents."  In  re 
Vedder's  Will,  2  Con.  Sur.  548,  561,  15  N.  Y. 
Supp.*  798,  805  (citing  Burrill,  Law  Diet  p. 
B44). 

"Profits,"  as  distinguished  from  "rents," 
are  the  result  of  trade,  which  is  fiuctuating 
and  uncertain,  and  dependent  on  skill,  care. 


and  the  nature  of  and  amount  of  the  busi- 
ness transacted.  Bennett  v.  Austin,  81  N.  Y. 
308,  319. 

"Profits,"  as  used  in  the  statute  of  April 
8,  1801  (1  K.  &  R  562),  providing  that  the 
people  will  not  sue  for  lands  by  reason  of 
any  right  or  title  of  the  people  to  the  same 
which  shall  not  have  accrued  within  the 
space  of  forty  years,  unless  the  people,  or 
those  under  whom  they  claim,  shall  have  re- 
ceived the  rents  and  profits,  is  synonymous 
with  "rent"  though  rent  is  a  tribute  which 
issues  out  of  lands  as  a  part  of  its  actual  or 
supposed  profits,  and  the  word  "profits*' 
means  yearly  profits.  People  v.  Van  Rens- 
selaer (N.  Y.)  8  Barb.  189,  199  (citing  Ivy  v. 
Gilbert  2  P.  Wms.  13 ;  Barl  of  Albemarle  T. 
Rogers,  2  Yes.  Jr.  477,  480,  and  notes;  Green 
T.  Belchier,  1  Atk.  605,  506). 

Ky.  St  §  2128,  provides  that  the  wife 
shall  be  entitled  to  one-third  of  the  rents 
and  profits  of  her  husband's  dowable  real 
estate  from  his  death  until  dower  is  assigned^ 
In  considering  the  question  as  to  whether  un- 
der this  statute  the  widow  was  entitled  to 
gross  rents,  without  any  deduction  for  taxes, 
insurance,  or  repairs,  the  court  said:  "The 
use  of  the  word  'profits'  cannot  be  deemed  to 
be  a  limitation  upon  or  qualification  of  the 
preceding  word  'rents,'  so  as  to  restrict  that 
word  in  meaning  to  'net  rents.' "  Morton's 
Bx'rs  V.  Morton's  Ez'r*  66  &  W.  641,  643, 
112  Ky.  706. 

Wase>  disttncvislied* 

The  word  "profits"  signifies  an  excess  of 
the  value  of  returns  over  the  value  of  ad- 
vances; the  excess  of  receipts  over  expendi- 
tures; that  is,  net  earnings.  In  coAimerce  it 
means  the  advance  in  the  price  of  goods 
sold  beyond  the  cost  of  purchase.  In  distinc- 
tion from  the  wages  of  labor,  it  is  well  un- 
derstood to  imply  the  net  return  to  the  cap- 
ital or  stock  employed  after  deducting  all 
the  expenses,  including  not  only  the  wages 
of  those  employed  by  the  capitalist  but  the 
wages  of  the  capitalist  himself  for  superin- 
tending the  employment  of  his  capital  stock. 
Profits  are  divided  by  writom  on  political 
economy  Into  gross  and  net;  the  former  be- 
ing the  entire  difTerence  between  the  value 
of  advances  and  the  value  of  returns,  and 
the  latter  so  much  of  this  difference  as  arises 
exclusively  from  the  capital  employed.  Prof- 
its cannot  consist  of  earnings  never  yet  re- 
ceived. People  V.  San  Francisco  Sav.  Union, 
18  Pac  498,  499,  72  OaL  199. 

Within  the  meaning  of  Rev.  St  1874,  p. 
291, 1  31,  providing  that  "associations  and  so- 
cieties which  are  Intended  to  benefit  the 
widows  and  orphans  as  agencies  of  deceased 
members  thereof,  and  where  no  annual  dues 
or  premiums  are  required,  and  where  the 
members  shall  receive  no  money  as  profits  or 
otherwise^  shall  not  be  deemed  insurance 
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oompanles,"  tue  payment  to  offlcere  of  com- 
pensation for  their  services  would  not  be  a  re- 
ceipt of  money  as  profits  or  otherwise.  The 
word  '"profits,"  as  ordinarily  used,  means  the 
gain  made  upon  any  business  or  investment; 
a  different  thing  altogether  from  mere  com- 
pensation or  labor.  Commercial  League  As8*n 
of  America  v.  People,  90  111.  166,  173. 

As  oosLveylns  the  whole  estate. 

"It  Is  well  settled  as  a  general  rule  of 
law  that  the  devise  of  rents,  Issues,  and 
profits  of  land  Is  equivalent  to  a  devise  of 
the  land  itself."  In  re  France's  Estate,  76 
Pa.  (25  P.  F.  Smith)  220,  224. 

A  devise  of  the  rents  and  profits  or  of 
the  profits  and  benefits  of  lands,  without 
qualification  or  limitation,  will  impliedly 
carry  the  fee;  but  where  testator  directed 
that  the  rents  and  profits  of  his  land  be  paid 
to  his  widow  during  her  life,  and  then  for 
the  support  of  his  son  until  he  should  reach 
the  age  of  21  years,  but  upon  the  death  of 
his  wife  and  his  son  arriving  at  the  age  of  21 
years  the  land  should  be  sold,  and  directed 
how  the  proceeds  should  be  divided,  such 
devise  did  not  carry  the  fee.  Collier  t. 
Grlmesey,  86  Ohio  St  17,  21,  22. 

The  words  "rents  and  profits"  in  a  de- 
vise may  be  so  construed  as  to  authorize  a 
sale  of  land,  when  necessary  to  raise  a  sum 
so  as  to  effect  the  object  of  testator — as 
where  testator  devised  all  of  his  estate  to  his 
wife  for  life,  and  after  her  death  to  his  son, 
in  fee,  on  condition  that  he  shall  comforta- 
bly maintain  a  daughter  of  testator  during 
life;  and  if  the  son  failed  to  maintain  the 
daughter;  then  the  executors  were  authorized 
to  take  possession  of  the  laud,  and  to  lease, 
or  by  any  other  means  out  of  the  profits 
therefrom  arising,  to  support  and  maintain 
the  daughter.  The  word  "profits,"  says  Sir 
Thomas  Plumer  in  Allen  v.  Backhouse,  2  Yes. 
&  B.  65,  does  ex  vl  termini  include  the  wnole 
interest,  as  a  devise  of  the  profits  would  pass 
the  land  Itself ;  and  It  was  held  in  that  case 
that  the  words  "rents  and  profits"  extended 
beyond  their  natural  meaning  by  a  technical, 
artificial,  but  liberal  construction  established 
by  a  long  train  of  decisions,  and  were  held 
to  mean  not  merely  annual  rents  and  profits, 
but  a  mortgage  and  sale,  when  the  same  was 
necessary  to  raise  a  gross  sum,  and  thereby 
effect  the  testator's  object  This  extension 
of  the  word  "profits"  Is  supported  by  a  series 
of  authorities  from  the  case  of  Backhouse 
V.  Middleton,  as  early  as  22  Car.  II,  1 
Ch.  Cas.  173,  down  to  the  present  time. 
Lord  Hardwick  observed  that,  If  there  be  no 
other  words  to  restrain  the  meaning  of 
"rents  and  profits"  and  confine  them  to  the 
receipt  of  rents  and  profits  as  they  accrue, 
the  court,  to  obtain  the  end  which  the  party 
intended,  by  raising  the  money,  has  by  the 
liberal  construction  of  the  words  taken  them 


to  amount  to  a  direction  to  sell.  Schermer- 
borne  v.  Schermerhorne  (N.  Y.)  6  Johns.  Gh« 
70,  7a 

PROFIT  1  PRENDBE. 

A  "profit  ft  prendre"  consists  of  a  right 
to  take  a  part  of  the  soil  or  produce  of  the 
land  in  which  there  is  a  supposable  value. 
Payne  y.  Sheeto,  55  Ati.  656,  659,  75  Vt  335. 

"Profit  ft  prendre"  is  defined  to  be  the 
right  of  taking  soil,  gravel,  minerals,  and 
the  like  from  the  land  of  another.  Black 
V.  Blkhom  Mining  Co.  (U.  S.)  49  Fed.  549,  551 
(citing  Washb.  Easem.  11). 

Bights  exercised  by  one  man  In  the  soil 
of  another,  accompanied  with  participation 
in  the  profits  of  the  soil  thereof,  such  as 
rights  of  pasture  or  digging  sand,  are  termed 
"profits  ft  prendre."  Bingham  t.  Salene,  14 
Pac.  523,  524, 15  Or.  208»  3  Am.  St  Bep.  152. 

The  right  to  profits  denominated  "profits 
ft  prendre"  consists  of  a  right  to  take  a  part 
of  the  soil  or  produce  of  the  land  in  which 
there  is  a  supposable  value.  It  is  in 
tureconpoijSftlf  cmd  is  capable  of 
whlift  basements  are  not,  and  may  exist  In- 
dependently without  connection  with  or  be- 
ing appendant  to  other  property.  Pierce  t. 
Keator,  70  N.  Y.  419,  422  (citing  2  Washb. 
Beal  Prop.  26  [8d  Bd.]  276). 

Where  a  grant  Involves  an  easement  of 
going  upon  the  land  of  the  grantor  to  take 
the  necessary  timber,  it  is  a  "profit  ft  pren- 
dre" in  the  grantee  in  respect  of  the  land  of 
the  grantor — a  mere  right  to  take  the  product 
of  the  grantor's  land — and  when  it  is  coupled 
with  a  conveyance  of  titie  to  some  interest 
in  the  land  of  the  grantor,  as,  for  instance, 
the  minerals  In,  under,  or  upon  the  same,  it 
is  a  profit  ft  prendre  appurtenant  to  the  in- 
terest conveyed,  and  is  in  the  nature  of  an 
easement  appmrtenant  Kennedy  Stave  ft 
Ck>operage  Ck>.  v.  Sloss-Sheffield  Steel  ft  Iron 
Co.,  84  South.  872,  373,  137  Ala.  401. 

EAseneat  41jtlJB«iiiji]ied* 

Profit  ft  prendre  in  the  land  of  an  owner, 
when  not  granted  in  favor  of  some  domi- 
nant tenement,  cannot  properly  be  said  to  be 
an  easement,  but  an  interest  or  estate  in  the 
land  of  another.  Post  ▼.  Parsall  (N.  Y.)  22 
Wend.  425,  433;  Bingham  v.  Salene,  14  Pac 
623,  524,  15  Or.  208,  3  Am.  St  Bep.  152. 

The  strict  and  technical  definition  of  an 
easement  excludes  a  right  to  the  products  or 
proceeds  of  land,  or,  as  they  are  generally 
termed,  "profits  ft  prendre."  But  that  such 
a  right  is  in  the  nature  of  an  easement,  and, 
although  capable  of  being  transferred  in 
gross,  may  also  be  attached  to  land  as  an 
appurtenance,  and  pass  as  such,  is  shown  by 
various  authorities.  Washburn  says  distinct- 
ly:   ^Thls  right  of  profit  ft  prendre^  If  enjo/- 
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ed  by  reason  of  holding  a  certain  other  ea-  j  ppQHIBIT. 

tate,  is  regarded  in  the  light  of  an  easement 
appurtenant  to  such  estate;"  and  further 
says:  "It  would  be  difficult  to  treat  of  ease- 
ments or  servitudes  without  embracing  these 
rights,  as  well  as  that  of  taking  profits  in 
another's  land,  which  one  may  enjoy  in  con- 
nection with  the  occupancy  of  the  estate  to 
which  such  right  is  united."  Huntington  v. 
Asher,  96  N.  Y.  604,  610,  48  Am.  Rep.  652. 


j  The  word  •'prohibit,"  when  used  in  a 
I  grant  of  police  power  to  a  city,  giving  it  a 
right  to  prohibit  certain  occupations,  etc.,  is 
not  materially  different  from  the  word  "pre- 
vent." In  fact,  "prevent"  is  the  stronger 
word,  conveying  the  idea  of  prohibition  and 
the  use  of  means  necessary  to  give  it  effect 
In  re  Jones,  78  Ala.  419,  425. 


"Profits  &  prendre"  are  rights  exercised 
by  one  man  in  the  soil  of  another,  accom- 
panied with  participation  in  the  profits  there- 
of, such  as  rights  of  pasture,  or  digging  sand; 
while  an  easement  is  a  mere  right  of  con- 
venience, without  profit.  Crabb,  Real  Prop. 
125,  c.  1.  The  property  in  animals  ferse  na- 
turse,  while  they  are  on  the  soil,  belongs  to  the 
owner  of  the  soil,  and  he  may  grant  a  right 
to  others  to  come  and  take  them  by  grant 
of  hunting,  shooting,  and  fowling.  That 
right  may  be  granted  by  the  owner  of  the 
fee  simple,  and  such  a  grant  is  a  license  of  a 
profit  &  prendre.  Ewart  v.  Graham,  7  H.  L. 
Oas.  334.  However,  the  right  of  profit  ^  pren- 
dre, if  enjoyed  by  reason  of  holding  a  certain 
other  estate,  is  regarded  in  the  light  of  an 
easement  appurtenant  to  such  an  estate; 
while,  if  it  applied  to  one  apart  from  any 
ownership  of  other  lands,  it  has  the  char- 
acter of  an  interest  in  the  lands  itself. 
Washb.  Easem.  7.  The  right  to  enter  the 
lands  of  another  to  cut  grass,  or  for  the  pur- 
pose of  hunting,  is  an  Interest  in  the  land. 
Wickham  v.  Hawker,  7  Mees.  A  W.  63;  Wa- 
ters V.  Lllley,  21  Mass.  (4  Pick.)  145,  16  Am. 
Dec.  333.  And  so  a  grant  of  a  right  to  shoot 
wild  fowl  on  the  waters  of  a  grantor,  with 
the  privilege  of  ingress  and  egress,  is  a  grant 
of  a  profit  &  prendre.  Bingham  v.  Salene,  14 
Pac.  523,  527,  15  Or.  208,  8  Am.  St  Rep.  152. 

A  right  of  drainage  is  said  to  be  an  ease- 
ment, which  gives  the  owner  of  the  land  the 
right  to  bring  down  water  from  its  source 
or  from  any  other  place;  while  the  right  to 
enter  upon  the  land  of  another  for  the  pur- 
pose of  growing  crops,  cutting  grass,  wood, 
or  timber,  or  the  like,  or  derive  a  profit 
from  the  product  of  the  land,  or,  as  it  is  call- 
ed, the  right  of  •'profit  21  prendre,"  is  not  con- 
sidered an  ••easement"  in  the  strict  sense 
of  the  word.  Nellis  v  Mnnson,  15  N.  E.  789, 
740,  108  N.  Y.  458. 

PROFITS  out  OARGO. 

The  expression  ••profits  on  cargo,"  as 
used  in  a  charter  party  stating  that  the 
freight  should  be  valued  on  ••profits  on  car- 
go," means  the  improved  value  of  the  cargo 
when  it  has  been  landed  at  its  destined  port 
Halhead  v.  Young,  6  BL  &  BL  812,  824. 


PROGRESS. 

See  ••In  Progresi." 


The  word  ••prohibited,"  as  used  in  Acts 
1895,  p.  248,  §  4,  requiring  saloons  to  be  lo- 
cated on  the  ground  fioor  and  so  arranged 
that  the  entrance  may   be  seen  from   the 
street,  and  forbidding  obstruction  of  the  view 
of  the  room  during  hours  and  days  when 
i  sales  are  prohibited,   means  all  hours  and 
j  seasons  when  sales  are  forbidden,  always, 
I  everywhere,  to  all.    Nelson  v.  State,  46  N.  S. 
j  941,  942,  043,  17  Ind.  App.  403. 

The  words  "prolilblted  from,"  as  used  in 
a  policy  of  marine  insurance  containing  a 
condition  that  the  insured  vessel  is  prohibit- 
ed from  entering  certain  waters  and  ports, 
is  equivalent  to  a  warranty  against  entering 
such  waters  or  ports.  Odiome  v.  New  Elng- 
land  Mut  Marine  Ins.  Co.,  101  Mass.  561, 
553,  8  Am.  Rep.  401. 

••Prohibited  from  running  at  large,"  in 
a  statute  relating  to  animals,  means  substan- 
tially the  same  thing  as  ••confined,"  in  anoth- 
er act  of  the  same  nature.  Osborne  v.  Kim 
ball,  21  Pac.  163,  164,  41  Kan.  187. 

As  oonf  errl2Lg  power  to  lioenso. 

The  power  to  ••prohibit"  the  sale  of  in- 
toxicating liquors,  conferred  on  cities  having 
special  charters  under  Laws  1868,  c.  164,  §  2, 
includes  the  iK>wer  to  license  such  sale.  City 
of  Keokuk  v.  Dressell,  47  Iowa,  597,  599. 

A  power  to  •'license,  regulate,  and  pro- 
hibit" the  selling  or  giving  away  of  spiritn- 
ous  liquors,  conferred  upon  cities  by  Rev. 
St  111.  c  24,  includes  the  power  to  prohibit 
the  sale  of  such  liquors  in  quantities  of  one 
gallon  or  more  without  first  obtaining  a  li- 
cense. Miller  V.  Ammon,  12  Sup.  Gt  884, 
145  U.  S.  421,  36  L.  Ed.  759. 

Partial  proUbition. 

A  genera]  power  to  prohibit  the  sale  of 
liquor  is  sufilclent  to  authorize  any  partial 
prohibition  deemed  advisable.  Gunnarssobi! 
T.  City  of  Stirling,  92  111,  569,  573. 

An  act  authorizing  cities  to  restrain  and 
prohibit  tippling  houses  confers  power  to 
keep  them  within  certain  limits  as  to  num- 
ber and  order,  the  word  ••prohibit"  meaning 
that  the  council  might  prohibit  the  existence 
of  such  houses  altogether,  if  deemed  best 
City  of  St  Louis  v.  Smith,  2  Mo.  113;  State 
T.  Fay,  44  N.  J.  Law,  474,  476. 

A  power  given  to  villages  to  ••license,  reg- 
ulate, and  prohibit"  the  sale  of  Intoxicating 
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liquors  has  been  held  to  authorize  the  licens- 
ing of  the  sale  of  liquor  in  one  part  of  such 
a  Tillage  and  the  prohibition  of  such  sales 
in  other  parts.  People  y.  Cregler,  28  N.  E. 
812,  816,  138  HI.  401. 

As  conferring  power  te  pmiitli. 

St.  1885,  conferring  on  the  city  of  Denver  , 
po^er,  by  ordinance,  to  "prohibit  and  sup-  j 
press"  disorderly  houses,  means  that  the  city  ! 
is  given  the  right  to  provide  a  punishment  to  i 
be  inflicted  on  those  maintaining  such 
houses.  Rogers  v.  People,  12  Pac.  843,  845, 
9  Ck)lo.  450,  59  Am.  Rep.  140. 

As  resnlate. 

The  "prohibition*'  of  a  business  is  to  pre- 
vent the  business  being  engaged  in  or  car- 
ried on,  entirely  or  partially,  and  is  incon- 
gruous with  "regulate,"  which  Implies  that 
the  business  regulated  may  be  engaged  In 
and  carried  on  subject  to  established  rules 
or  methods.    Miller  v.  Jones,  80  Ala.  89,  97. 

Where  a  Michigan  act  was  enacted  to 
regulate  the  sale  of  spirituous  liquors,  the 
word  "prohibit,"  as  used  in  an  amendatory 
section  which  prohibited  the  sale  thereof 
within  certain  specified  limits,  should  not  be 
construed  as  synonymous  with  the  word 
"regulate,"  as  used  in  the  title  of  the  act 
People  V.  Gadway,  28  N.  W.  101,  103,  61 
Mich.  285,  1  Am.  St  Rep.  57& 

According  to  the  doctrine  that  the  great- 
er Includes  the  less,  a  power  to  prohibit  the 
manufacture  and  sale  of  Intoxicating  liq- 
uors Includes  the  power  to  prohibit  such 
manufacture  and  sale  unless  certain  rules 
are  complied  with.  Oantinl  v.  Tillman  (U. 
S.)  54  Fed.  969,  974. 

"Prohibit,"  as  used  In  an  ordinance  en- 
acted to  prohibit  animals  from  running  at 
large,  etc.,  should  not  be  construed  as  syn- 
onymous with  "restrain"  or  "regulate,"  so 
as  to  permit  the  animals,  under  certain  con- 
ditions imposed  by  the  city,  to  run  at  large. 
Stebbins  v.  Mayer,  16  Pac.  745,  747,  88  Kan. 
578. 

PBOHIBITIOir  (Writ  Of). 

Prohibition  issues,  says  Bacon,  out  of 
the  superior  courts  of  common  law,  to  re- 
strain the  inferior  courts  on  a  suggestion 
that  the  jurisdiction  of  the  matter  belongs 
not  to  such  courts.  And,  In  case  they  exceed 
their  Jurisdiction,  the  officer  who  executes 
the  sentence,  and  in  some  cases  the  Judges 
that  give  it,  are  in  such  superior  courts  pun- 
ishable, sometimes  at  the  suit  of  the  King, 
sometimes  at  the  suit  of  the  party,  sometimes 
at  the  suit  of  both,  according  to  the  nature 
of  the  case.  Mayo  v.  James  (Va.)  12  Grat. 
(Va.)  17,  23. 

A  writ  of  prohibition  is  to  prevent  the 
exercise  of  jurisdiction  by  a  tribunal  pos- 


sessing Judicial  powers  over  matters  not 
within  Its  cognizance,  or  exceeding  its  ju- 
risdiction in  matters  of  which  it  has  cog- 
nizance, and  is  a  proper  remedy  in  a  case 
where  the  court  having  jurisdiction  assumes 
to  exercise  an  unauthorized  power.  It  is  a 
remedy  provided  by  the  common  law  against 
the  encroachment  of  jurisdiction,  and  is  the 
proper  remedy  in  cases  where  the  court  ex- 
ceeds the  bounds  of  its  jurisdiction,  or  takes 
cognizance  of  matters  not  arising  within  its 
jurisdiction.  8  Bac.  Abr.  230.  tU.  "Prohibi- 
tion." The  writ  is  not  to  be  resorted  to  ex- 
cept in  cases  of  usurpation  or  abuse  of  pow- 
er, and  not  then  unless  other  remedies  are 
inefTectual  to  meet  the  exigencies  of  the  case. 
The  writ  may  be  issued  where  the  inferior 
court  is  proceeding  without  Jurisdiction,  or 
where  the  jurisdiction  assumed  belongs  to 
another  court,  or  where  it  transcends  its 
jurisdiction.  The  fact  that  the  court  is  at- 
tempting to  exercise  control  over  a  case  in 
which  it  lias  no  right  to  act  i/i  a  sufficient 
ground  for  prohibition,  whether  any  other 
court  would  have  jurisdiction  or  not  The 
writ  does  not  lie  to  prevent  a  court  from  de- 
ciding erroneously,  or  to  prevent  the  en- 
forcement of  an  erroneous  judgment  in  a 
case  in  which  the  court  had  a  right  to  adju- 
dicate, but  to  prevent  the  usurpation  of  ju- 
dicial power  by  a  court  which  has  no  author- 
ity to  decide  the  case  in  which  it  assumes 
the  right  to  act  judicially,  and  it  can  only  be 
interposed  in  a  clear  case  of  excess  of  juris- 
diction, and  may  lie  to  a  part  and  not  to 
other  matters.  People  v.  Judge  of  Superior 
Court  of  Detroit  (Mich.)  2  N.  W.  919. 

A  writ  9t  prohibition  is  an  extraordi- 
nary writ  issuing  out  of  a  court  of  superior 
jurisdiction,  and  directed  to  an  inferior 
court  or  some  other  inferior  tribunal  exer- 
cising some  judicial  or  quasi  judicial  power, 
conunanding  it  to  cease  entertaining  juris- 
diction in  a  cause  or  proceeding  over  which 
It  has  no  control,  or  where  such  inferior 
tribunal  assumes  to  entertain  a  cause  over 
which  it  has  jurisdiction,  but  goes  beyond 
its  legitimate  powers  and  transgresses  tbe 
bounds  prescribed  to  it  by  law.  State  v. 
Ward,  72  N.  W.  825,  70  Minn.  58. 

Anciently,  a  writ  of  prohibition  was  an 
original  writ  and,  like  other  original  writs, 
could  only  issue  out  of  chancery.  In  later 
times  that  practice  became  obsolete,  and  the 
application  is  now  in  the  first  instance  made 
in  the  common-law  courts,  stating  the  pro- 
ceedings in  the  inferior  court  and  conclud- 
ing with  a  prayer  for  the  writ  Being  a 
common-law  writ  it  has  been  accepted  in  the 
United  States  as  part  of  the  system,  and  em- 
ployed in  practice  wherever  it  is  suited  to 
the  arrangement  of  the  judicial  system. 
Planters'  Ins.  Go.  v.  Cramer,  47  Miss.  200, 
202. 

Prohibition,  like  all  other  extraordinary 
remedies,  is  to  be  resorted  to  only  in  cases 
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where  the  usual  and  ordinary  forms  of  rem- 
edy are  insufficient  and  inadequate  to  afford 
redress,  and  It  issues  only  in  cases  of  ex- 
treme necessity,  and  before  it  can  be  granted 
it  must  appear  that  the  party  aggrieved  has 
no  available  remedy  in  the  inferior  tribunals. 
It  is  an  original  writ,  and  is  the  remedy  af- 
forded by  the  common  law  against  encroach- 
ments of  jurisdiction  by  inferior  courts,  and 
is  used  to  keep  such  courts  within  the  limits 
and  bounds  prescribed  for  them,  and  should 
therefore  in  all  proper  cases  be  applied  with- 
out hesitation,  but  it  does  not  lie  for  errcMr 
or  grievances  which  may  be  redressed  in  the 
ordinary  course  of  judicial  proceedings  by 
appeal  or  writ  of  error.  It  is  a  fundamental 
principle^  and  one  which  will  be  strictly  en- 
forced, that  this  writ  Is  never  allowed  to 
usurp  the  functions  of  a  writ  of  error  or  cer- 
tiorari, and  can  never  be  employed  as  a  pro- 
cess for  the  correction  of  errors  of  inferior 
tribunals.  Johnston  v.  Hunter,  60  W.  Va. 
52,  63,  40  S.  B.  448. 

A  prohibition  Is  a  writ  issuing  out  of 
the  superior  courts,  directed  to  inferior  ju- 
dicial tribunals,  conmianding  them  to  cease 
from  the  prosecution  of  a  suit  upon  a  sug- 
gestion that  either  the  cause  originally,  or 
some  collateral  matter  therein,  does  not  be- 
long to  that  jurisdiction,  but  to  the  cognis- 
ance of  some  other  court  State  t.  Road 
Com'rs  (S.  O.)  1  Mill,  Const  65,  67,  12  Am. 
Dec  606;  Washburn  v.  Phillips,  48  Mass. 
(2  Mete)  296,  298;  Manrer  v.  Mitchell,  68 
Gal.  289,  291;  People  t.  Board  of  Blection 
Ck>m'rs,  64  Cal.  404,  406;  Oamron  t.  Kenfleld, 
67  Cal.  650,  653. 

A  writ  of  prohibition  lies  only  to  an  in- 
ferior court,  and  only  for  a  usurpation  or  un- 
lawful exercise  of  jurisdiction.  It  has  been 
held  to  lie  to  tribunals  and  persons  that  were 
not,  strictly  speaking,  courts.  The  definition 
given  in  Thomson  v.  Treacy,  60  N.  T.  81,  is 
more  nearly  conformable  to  actual  practice 
in  the  use  of  this  proceeding.  It  is:  "A 
writ  of  prohibition  is  to  prevent  the  exercise, 
by  a  tribunal  possessing  judicial  powers,  of 
jurisdiction  over  matters  not  within  its  cog- 
nisance, or  exceeding  its  jurisdiction  in  mat- 
ters of  which  it  has  cognizance."  And  yet 
even  this  definition  does  not  comprehend  all 
the  cases  in  which  the  writ  has  been  allowed. 
In  Brazie  v.  Fayette  County  Com'rs,  26  W. 
Va.  213,  219,  it  was  held  that  "the  writ  of 
prohibition  lies  from  a  superior  court,  not 
only  to  inferior  judicial  tribunals,  properly 
and  technically  denominated  such,  but  also 
to  Inferior  ministerial  tribunals  possessing, 
incidentally,  judicial  powers,  or  tribunals 
such  as  are  known  In  the  law  as  'quasi  judi- 
cial tribunals,'  and  even  In  extreme  cases  to 
purely  ministerial  bodies  when  they  usurp 
judicial  powers."  A  writ  of  prohibition  will 
lie  when  the  commissioners,  while  sitting  as 
a  board  of  canvassers  after  an  election,  in 
the  exercise  of  judicial  functions  of  such 


board,  are  proceeding  in  excess  of  their  Judi- 
cial powers,  or  are  usurping  judicial  powers 
which  do  not  belong  to  them.  Fleming  t. 
Conmilssioners,  31  W.  Va.  608»  612,  613,  8  S. 
B.  267,  270. 

A  writ  of  prohibition  is  to  prevent  the 
exercise  by  a  tribunal  of  powers  of  jurisdic- 
tion over  matters  not  within  its  cognizance, 
or  exceeding  its  jurisdiction  in  matters  in 
which  It  has  cognizance.  People  v.  Doyle,  69 
N.  Y.  Supp.  959,  963,  28  Misc.  Rep.  411. 

The  writ  of  prohibition  Issues  only  to 
courts  and  judicial  officers,  acts  only  on  legal 
proceedings  pending  before  those  tribunals, 
almost  Invariably  Involves  pure  questions  of 
law,  and  aims  only  to  procure  a  stay  of  pro- 
ceedings. People  V.  Ooldfogle,  80  N.  Y.  Supp. 
296,  28  Civ.  Proc.  R.  417.  420. 

A  writ  of  prohibition  is  an  order  of  the 
circuit  court  to  an  inferior  court  of  limited 
jurisdiction,  prohibiting  it  from  proceeding 
in  a  matter  out  of  its  jurlsdction.  Civ.  Code, 
I  479;  Hoke  v.  Richie,  18  Ky.  Law  Rep.  623, 
524,  87  S.  W.  88. 

A  writ  of  proliibltion  proposes  only  to 
prevent  usurpation  and  the  unseemly  conflict 
between  jurisdictions  which  would  necessar- 
ily arise  if  there  was  not  an  adequate  or 
speedy  remedy,  and  also  to  save  the  citizen 
from  having  his  rights  drawn  in  question  by 
a  tribunal  without  capacity  to  adjudicate 
and  enforce  them.  The  only  inquiry  pre- 
sented for  the  writ  is  whether  the  proceeding 
complained  of  is  before  a  tribunal  having 
cognizance  of  it  Reld  ▼.  Moulton,  61  Ala. 
266,  273. 

A  writ  of  prohibition  issues  usually  to 
courts  to  keep  them  within  the  limits  of  their 
jurisdiction,  but  it  may  also  issue  to  an  offi- 
cer to  prevent  the  unlawful  exercise  of  judi- 
cial or  quasi  judicial  power.  Three  things 
are  essential  to  justify  the  writ:  (1)  That 
the  court,  the  officer,  or  person  is  about  to 
exercise  Judicial  or  quasi  judicial  power; 
(2)  that  the  exercise  of  such  power  by  such 
court,  officer,  or  person  is  unauthorized  by 
law;  (8)  that  it  will  result  in  injury  for 
which  there  Is  no  other  adequate  remedy. 
State  V.  Young,  29  Minn.  474,  623,  9  N.  W. 
737,  738. 

The  writ  of  prohibition  at  common  law 
Issued  from  the  superior  court  to  an  Inferior 
court  to  restrain  the  latter  from  excess  of 
jurisdiction.  Its  object  was  to  keep  within 
the  limits  and  bounds  of  their  several  juris- 
dictions the  various  courts  of  the  realm. 
The  mayor  of  a  city,  when  acting  as  chief 
executive  officer  of  the  city,  is  in  no  sense  or 
to  any  degree  the  Inferior  of  the  corporation 
court,  nor  is  he  in  any  wise  subject  to  its  su- 
perintendence, as  they  are  distinct  and  co- 
ordinate departments  of  the  government,  and 
therefore  a  writ  of  prohibition  will  not  lie 
to  restrain  the  mayor  from  proceeding  with 
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bl8  duties  wltb  reference  to  snperrlslng  the 
other  officers  of  the  city.  Burch  ▼.  Hard- 
wlcke  (Va.)  23  Grat  51,  58,  59. 

It  was  an  original  remedial  writ;  pro- 
vided as  a  remedy  for  the  encroachment  of 
jurisdiction.  Its  office  was  to  restrain  subor- 
dinate courts  and  Inferior  Judicial  tribunals 
from  exceeding  their  jurisdiction.  Maurer 
V.  Mitchell,  53  Cal.  288,  291;  People  ▼. 
Board  of  Election  Ck>m'rs,  54  Cal.  404,  406; 
Spring  Valley  Waterworks  t.  City  and  (boun- 
ty of  San  Francisco,  52  Gal.  Ill;  Cam- 
ron  ▼.  Kenfield,  57  Cal.  550,  553;  People  t. 
Nussbaum,  66  N.  T.  Supp.  129,  130,  32  Misc. 
Rep.  1;  McConiha  v.  Guthrie,  21  W.  Va.  134, 
144;  State  ▼.  Malone,  23  South.  575,  576,  40 
Fla.  129. 

"Our  writ  of  prohibition  is  the  writ 
known  to  the  common  law,  and  Its  office  Is  to 
restrain  subordinate  courts  and  Inferior  judi- 
cial tribunals  from  exceeding  jurisdiction." 
Hevren  v.  Reed,  58  Pac.  536,  537,  126  Cal. 
219. 

The  writ  of  prohibition  only  lies  where 
there  is  a  want  of  jurisdiction,  or  where  a 
court,  judge,  or  other  tribunal  is  proceeding 
in  excess  of  the  jurisdiction  conferred.  Ap- 
po  V.  People,  20  N.  Y.  531;  People  v.  Sher- 
man, 66  App.  Dlv.  231,  72  N.  Y.  Supp.  718; 
People  V.  Doyle,  28  Misc.  Rep.  411,  59  N.  *Y. 
Supp.  959;  Id-,  44  App.  Dlv.  402,  403,  60  N. 
Y.  Supp.  1088;  Id.,  162  N.  Y.  659,  57  N.  B. 
1122;  People  t.  Williams,  64  N.  Y.  Supp. 
i57,  458,  51  App.  Dlv.  102;  Thomson  v. 
Tracy,  60  N.  Y.  81 ;  People  ▼.  Nichols,  79  N. 
Y.  582;  People  T.  Petty,  32  Hun,  443;  Peo- 
ple V.  Fitzgerald,  15  App.  Div.  539,  44  N.  Y. 
Supp.  556;  Smith  t.  Whitney,  116  U.  S.  167, 
6  Sup.  St  570,  29  L.  Ed.  601.  We  find  it 
stated  by  some  judicial  writers,  following 
the  old  English  cases,  that  the  writ  may  also 
be  issued  to  prohibit  the  court,  Judge,  or 
other  tribunal  from  proceeding  contrary  to 
"the  general  law  of  the  land."  This,  doubt- 
less, means  nothing  more  than  passing  upon 
personal  or  property  rights  without  a  hear- 
ing. It  embraces  cases  where  a  petition, 
pleading,  or  objection  is  duly  served  or  filed 
in  accordance  with  the  settled  law  or  prac^ 
tice,  and  a  court.  Judge,  or  other  tribunal 
having  jurisdiction,  and  whose  duty  it  is  to 
hear  and  determine  the  matter,  is  proceeding 
to  a  determination  without  a  hearing.  Ho- 
vey  V.  Elliott,  167  U.  S.  409,  17  Sup.  Ot  841. 
42  L.  Ed.  215,  affirming  145  N.  Y.  126,  39  N. 
E.  841,  39  L.  R  A.  449.  That,  I  take  it, 
would  be  an  excess  of  jurisdiction,  and  I  do 
not  understand  that  the  phrase  "contrary  to 
the  general  law  of  the  land,"  as  thus  used  by 
the  courts,  means  anything  more  than  an  ex- 
cess of  jurisdiction.  People  v.  Fitzgerald,  76 
N.  Y.  Supp.  805.  868,  73  App.  Dlv.  339. 

Prohibition  lies,  in  all  cases  of  usurpa- 
tion and  abuse  of  power,  when  the  Inferior 
court  has  not  jurisdiction  of  the  subject-mat- 


ter in  controversy,  or,  having  such  Jurisdie- 
tlon,  exceeds  its  legitimate  powers.  Sperry 
V.  Sanders,  50  W.  Va,  70,  73,  40  S.  E.  327. 
"It  is  the  means  by  which  the  superior 
court  exercises  Its  supervisory  power  over 
the  inferior  court  and  keeps  it  within  the 
limits  of  its  rightful  jurisdiction."  State  t. 
Ward,  72  N.  W.  825,  70  Minn.  58. 

A  writ  of  prohibition  Ib  the  order  from 
the  superior  to  the  inferior  court  of  limited 
jurisdiction,  prohibiting  the  latter  from  act- 
ing in  a  manner  out  of  its  jurisdiction. 
Gibbs  V.  Board  of  Aldermen  of  Louisviile,  26 
S.  W.  186,  96  Ky.  471. 

Prohibition  has  always  been  regarded  as 
an  existing  legal  remedy  in  Virginia.  In  the 
Code,  in  the  new  Constitution,  and  in  the 
legislation  under  It,  the  remedy  is  fully  rec- 
ognized, and  various  provisions  are  made  in 
regard  to  it.  There  must  be  a  rule  to  show 
cause  why  the  prohibition  should  not  issue 
before  the  writ  is  issued.  This  rule  to  show 
cause  operates  as  a  prohibition  until  the 
further  action  of  the  court  Mayo  v.  James 
(Va,)  12  Grat  17,  la 

Laws  1895,  p.  119,  ||  29,  30,  provide: 
Section  29.  'The  writ  of  prohibition  is  the 
counterpart  of  the  writ  of  mandamus.  It 
arrests  the  proceeding  of  any  tribunal,  cor- 
poration, board  or  person,  when  such  pro- 
ceedings are  without,  or  In  excess  of,  the 
jurisdiction  of  such  tribunal,  corporation, 
board  or  person.*'  Section  80.  "It  may  be  is- 
sued by  any  court,  except  police  or  Justice 
courts,  to  an  Inferior  tribunal,  or  to  a  corpo- 
ration or  person,  in  all  cases  where  there 
Is  not  a  plain,  speedy,  and  adequate  remedy 
In  the  ordinary  course  of  law.  It  is  issued 
upon  affidavit  on  the  application  of  the  per- 
son beneficially  interested."  State  t.  Su- 
perior Court  of  Spokane  County,  47  Pac.  31, 
34,  15  Wash.  668,  87  U  B.  A.  Ill,  55  Am.  St 
Rep.   907. 

The  writ  mentioned  in  the  California 
Constitution  Ib  the  writ  of  prohibition  as 
known  to  the  common  law,  and  its  office  is 
to  restrain  subordinate  courts  and  inferior 
Judicial  tribunals  from  exceeding  their  juris- 
diction. Maurer  y.  Mitchell,  53  Cal.  289, 
291;  Camron  v.  Kenfield,  57  Cal.  550,  553. 

The  "writ  of  prohibition"  is  defined  by 
statute  in  Kentucky  to  be  an  order  of  a 
circuit  court  to  an  Inferior  court  of  limited 
Jurisdiction,  prohibiting  it  from  proceedlog 
in  a  matter  out  of  its  Jurisdiction.  "We  do 
not  understand  from  this  definition,'*  says 
the  court,  "that  the  writ  will  He  only  In  a 
matter  which  was  never  or  could  not  have 
been  within  the  Jurisdiction  of  the  court 
prohibited,  but  Includes  also  a  matter  which 
may  have  been,  but  at  the  time  the  writ 
was  Issued  had  passed  out  of  its  jurisdiction.'* 
Clark  County  Court  T.  Warner  (Ky.)  76  & 
W.  828,  830. 
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High,  Extr.  Rem.»  deflnes  a  ''writ  of  pro- 
hibition" as  an  extraordinary  Judicial  writ, 
issuing  out  of  a  court  of  superior  jurisdic- 
tion, and  directed  ta  an  inferior  court,  for 
the  purpose  of  preventing  the  inferior  tri- 
bunal from  exercising  a  Jurisdiction  with 
which  it  is  not  legally  Tested.  Section  762. 
It  does  not  lie  for  grievances  which  may  be 
redressed  In  the  ordinary  course  of  Judicial 
proceedings  by  appeal  or  writ  of  error.  Sec- 
tion 765.  If  an  inferior  court  has  jurisdic- 
tion of  the  subject-matter  in  controversy, 
a  mistaken  exercise  of  that  Jurisdiction,  or 
of  its  acknowledged  powers,  will  not  jus- 
tify a  resort  to  the  extraordinary  remedy  of 
prohibition.  State  ex  rel.  Morse  v.  Burck- 
hartt,  87  Mo.  633,  636. 

Rev.  St  I  4994,  defining  the  office  and 
purpose  of  a  writ  of  prohibition,  says:  '^t 
arrests  the  proceedings  of  any  tribunal,  cor- 
poration, board,  or  person,  when  such  pro- 
ceedings are  without,  or  in  excess  of,  the 
Jurisdiction  of  such  tribunal,  corporation, 
board,  or  person."  A  writ  does  not  lie  to 
arrest  an  action  in  the  district  court  on  a 
mere  question  of  pleadings.  William  v.  Dla- 
trict  Court  in  and  for  Alturas  County,  85 
Pac.  692,  4  Idaho,  11. 

A  writ  of  prohibition  is  a  state  writ 
It  issues  only  to  courts  and  Judicial  officers, 
and  acts  only  upon  legal  proceedings  pend- 
ing before  those  tribunals,  and  almost  in- 
Tariably  involves  pure  questions  of  law,  and 
aims  only  to  procure  a  stay  of  proceedings. 
Code  Civ.  Proc.  S  2951  et  seq.,  which  pro- 
vide for  the  discontinuance  of  an  action  in  a 
Justice's  court  when  the  answer  sets  up  a 
daim  of  title  to  land,  do  not  apply  to  sum- 
mary proceedings,  and  therefore  a  writ  of 
prohibition  will  not  issue  to  stay  summary 
proceedings  pending  in  the  Justice's  court 
People  V.  Goldfogle,  80  N.  Y.  Supp.  296,  28 
Civ.  Proc  R.  417. 

The  writ  of  prohibition  Is  an  appropri- 
ate remedy  to  restrain  the  exercise  of  Juris- 
diction by  a  subordinate  court  over  a  sub- 
ject-matter when  it  has  none,  and  is  called 
for  when  such  jurisdiction  is  asserted  against 
a  court  that  has  Jurisdiction  and  is  assert- 
ing it,  and  when  the  officers  of  each,  acting 
under  its  orders,  are  liable  at  any  moment 
to  come  into  physical  conflict  over  the  pos- 
session of  the  subject-matter  in  controversy. 
State  ex  rel.  Merriam  v.  Ross,  25  S.  W.  947, 
954,  122  Mo.  436,  23  li.  R.  A.  634. 

A  writ  of  prohibition,  under  Code  Civ. 
Proc.  §  1980,  is  an  arrest  of  proceedings  of 
any  tribunal  when  they  are  without  or  in 
excess  of  the  jurisdiction  of  such  tribunal. 
It  is  the  process  by  which  any  superior  court 
prevents  an  inferior  court  from  exercising 
jurisdiction  with  which  It  has  not  been  vest- 
ed by  law.  Negative  in  its  manner  of  oper- 
ation, its  command  is  *'you  stop  doing," 
while  mandamus  positively  says  "you  shall 


do."    State  v.  Second  Judicial  District  Court, 
56  Pac.  219,  228,  22  Mont  220. 

Rev.  St  1887,  c.  4994,  defines  the  writ 
of  prohibition  as  "a  counterpart  of  the  writ 
of  mandate.  It  arrests  the  proceedings  of 
any  tribunal,  corporation,  board,  or  persons, 
when  such  proceedings  are  without  or  in  ex- 
cess of  the  jurisdiction  of  such  tribunal,  cor- 
poration, board,  or  person."  Williams  v. 
Lewis,  54  Pac  619,  620,  6  Idaho,  184. 

''A  writ  of  prohibition  is  an  extraordi- 
nary writ,  issuing  out  of  a  court  of  superior 
Jurisdiction,  and  directed  to  the  inferior 
court  commanding  it  to  cease  entertaining 
jurisdiction  in  a  cause  or  proceeding  over 
which  it  has  no  control,  or  where  such  in- 
ferior tribunal  assumes  to  entertain  a  cause 
over  which  it  has  jurisdiction,  but  goes  be- 
yond its  legitimate  powers  and  transgresses 
the  bonds  prescribed  to  it  by  law.  ♦  ♦  • 
It  should  be  Issued  only  in  a  case  of  neces- 
sity, and  not  for  grievances  which  may  be 
redressed  by  ordinary  proceedings  at  law  or 
In  equity.  •  •  •  It  is  the  means  by 
which  the  superior  court  exercises  its  supers 
visory  power  over  the  Inferior  court"  State 
V.  Bvans,  60  N.  W.  433,  435»  88  Wis.  255. 

Adoqnaey  of  other  veaiedy. 

The  writ  of  prohibition  is  that  process 
by  which  a  superior  court  prevents  an  in- 
ferior court  or  tribunal  from  usurping  or  ex- 
ercising a  jurisdiction  with  which  it  has  not 
been  vested  by  law.  It  is  an  extraordinary 
writ  because  it  only  issues  when  the  party 
seeking  it  is  without  other  adequate  means 
of  redress  for  the  wrong  about  to  be  inflict- 
ed by  the  act  of  the  inferior  tribunal.  In 
general.  It  only  lies  when  the  court  either 
has  no  Jurisdiction  of  the  subject-matter,  or, 
having  that  exceeds  it  in  some  incidental 
matter,  or  in  rendering  Judgment  and  no 
appeal  or  writ  of  error  or  other  remedy  is 
at  all  available,  or,  if  so,  is  not  adequate  to 
afford  the  redress  to  which  the  injured  par- 
ty is  entitled.  Before  a  writ  of  prohibition 
will  be  granted  to  a  court  it  must  have  de- 
termined adversely  to  petitioner  a  motion  or 
suggestion  based  on  its  lack  of  Jurisdiction. 
State  V.  District  Court  of  Weston  County,  89 
Pac.  749,  751,  5  Wyo.  227. 

The  writ  of  prohibition  is  the  appropri- 
ate remedy  only  where  the  court  is  acting 
entirely  without  Jurisdiction  or  in  clear  ex- 
cess of  its  jurisdiction.  It  is  not  applicable 
where  the  party  has  a  complete  and  ade- 
quate remedy  in  some  other  and  a  more  or- 
dinary form.  It  will  not  lie  to  determine 
whether  a  petition  for  contempt  is  defective, 
any  more  than  mandamus  or  certiorari  will 
lie  to  determine  whether  the  declaration,  in- 
formation, or  indictment  is  defective.  lo 
such  cases  the  circuit  courts  have  full  juris- 
diction to  pass  upon  the  validity  of  the 
pleadings,  and  the  proper  course  is  by  writ 
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of  error,  appeal,  or  certiorari  after  the  pro- 
ceedings are  concluded.  The  principle  is 
thus  stated:  **The  broad  governing  princi- 
ple is  that  a  prohibition  lies  where  a  sub- 
ordinate tribunal  has  no  jurisdiction  at  all 
to  deal  with  the  cause  or  matter  before  It, 
or  where,  in  the  progress  of  a  cause  within 
its  Jurisdiction,  some  point  arises  for  deci- 
sion which  the  Inferior  court  is  incompetent 
to  determine;  but  a  prohibition  will  not  lie 
where  the  inferior  court  has  jurisdiction  to 
deal  with  the  cause  and  with  all  matters 
necessarily  arising  therein,  howerer  errone- 
ous its  decisions  may  be  upon  any  point" 
Nichols  v.  Judge  of  Superior  Court  of  Grand 
Rapids,  89  N.  W.  G91,  130  Biich.  187  (citing 
Heard's  Shortt,  Extr.  Rem.  43Q. 

A  writ  of  prohibition,  if  iasnable.  Is  only 
for  excess  of  jurisdiction.  It  cannot  be  is- 
sued to  restrain  any  action  <tf  Inferior  courts 
which  can  be  reviewed  by  any  of  the  ordi- 
nary methods.  People  v.  Circuit  Court,  11 
Mich.  393,  404,  83  Am.  Dea  754. 

The  writ  of  prohibition  Is  an  extraordi- 
nary remedy,  and  not  Intended  to  be  a 
remedy  for  the  correction  of  errors  that  may 
be  Investigated  and  determined  by  appeal. 
People  V.  Williams,  64  N.  Y.  Snpp.  457,  458, 
51  App.  Dlv.  102 ;  State  t.  Malone,  28  South. 
575,  576,  40  Fla.  129 ;  McConiha  T.  Onthrie, 
21  W.  Va.  134,  ISe.  It  cannot  take  the  place 
of  a  writ  of  error  or  other  proceeding  to  re- 
view judicial  action,  or  a  suit  in  equity  to 
prevent  or  redress  fraud.  Thomson  t.  Tra- 
cy, 60  N.  T.  81.  87. 

OertioTari  dlsttncvisltad* 

The  writ  of  certiorari  can  be  ismied  on- 
ly to  a  tribunal  or  person  exercising  judi- 
cial functions,  whereas  the  writ  of  prohibi- 
tion can  be  issued  against  one  exercising 
either  judicial  or  ministerial  functions.  The 
certiorari  can  be  issued  only  when  there  Is 
no  appeal,  nor,  in  the  judgment  of  the  court* 
any  plain,  speedy,  and  adequate  remedy; 
whereas  the  statute  says  that  prohibition 
may  be  resorted  to  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law.  People  t.  House^  10 
Pac.  838,  841,  4  Utah,  369. 

As  oollaterAl  prooeedins:. 

The  remedy  by  a  writ  of  prohibition  is 
not  a  part  or  continuation  of  the  prohibited 
proceeding,  by  removing  it  from  one  court  to 
another  for  the  purpose  of  adjudication  In 
the  latter;  but  it  is  wholly  collateral  to  that 
proceeding,  and  is  intended  to  arrest  it  and 
prevent  its  being  further  prosecuted  In  a 
court  having  no  jurisdiction  of  the  subject 
It  is,  in  effect,  a  proceeding  between  two 
courts,  a  superior  and  an  Inferior,  and  is  the 
means  whereby  the  superior  exercises  its 
due  superintendence  over  the  Inferior,  and 
keeps  It  within  the  limits  and  bounds  of  the 


jurisdiction  prescribed  to  it  by  law.    Mayo 
V.  James  (Va.)  12  Grat  17,  28. 

As  diseretiomary  wxit. 

A  writ  of  prohibition  is  not  a  writ  of 
right  Before  it  is  granted,  two  things  must 
appear:  First,  that  the  law  sanctions  it; 
and,  second,  tliat  a  sound  judicial  discretion 
commends  it  Davison  t.  Hough,  65  8.  W. 
781,  733,  165  Mo.  561. 

The  writ  of  prohibition  is  not  demanda- 
ble  as  a  matter  of  right,  but  of  sound  judicial 
discretion,  to  be  granted  or  withheld  accord- 
ing to  the  circumstances  of  each  particular 
case.  State  v.  Ward,  72  N.  W.  825,  70  Minn. 
5a 

Prohibition  is  a  preventative  remedy  pro- 
vided by  the  common  law  to  restrain  the  ac- 
tion of  courts  In  excess*  of  their  jurisdic- 
tion or  as  to  matters  outside  of  their  juris- 
diction, may  be  applied  for  by  either  party,  is 
granted  not  as  a  matter  of  strict  right  but 
in  sound  judicial  discretion,  goes  only  to 
the  excessive  jurisdiction,  can  be  resorted  to 
only  when  other  remedies  are  ineffectual, 
and  to  authorize  its  Issuance  It  must  appear 
that  the  party  applying  has  appealed  in  vain 
for  relief  to  the  court  against  which  the 
writ  is  asked.  Hudson  v.  Judge  of  Supreme 
Court  42  Mich.  289,  248,  8  N.  W.  850,  913. 

The  writ  of  prohibition,  though  it  may 
be  of  right  In  the  sense  that  upon  an  appli- 
cation being  made  in  proper  time,  upon  suffi- 
cient materials,  by  a  party  who  has  not  by 
misconduct  or  laches  lost  his  right,  its  grant 
or  refusal  is  not  in  the  mere  discretion  of 
the  court,  is  not  a  writ  of  course,  like  a 
writ  of  summons  in  an  ordinary  action,  but 
Is  a  subject  of  a  special  application  to  tbe 
court  upon  affidavit  City  of  London  v.  Cox, 
Lw  R.  2  H.  L.  loc.  dt  252.  In  Blackstone*s 
Commentaries,  the  grievance  to  be  remedied 
by  prohibition  is  stated  to  be  that  of  en- 
croachment of  jurisdiction,  or  calling  one 
coram  non  judlce  to  answer  in  a  court  that 
has  no  legal  cognizance  of  the  cause.  State 
ex  rel.  Anheuser-Busch  Brewing  Ass'n  t. 
Bby,  71  S.  W.  62,  60.  170  Mo.  497. 

As  iajmtetlmk 

The  word  ''prohibition,*'  as  used  in  6«n. 
St  1865,  c.  167,  §  24,  relating  to  a  remedy  t>y 
writ  of  injunction  or  prohibition,  spoken  of 
in  the  act  concerning  injunctions,  should  be 
construed  in  the  general  sense  of  a  restraint 
by  injunction,  and  not  in  the  technical  sense 
of  a  writ  of  prohibition,  and  hence  the  derk 
of  a  circuit  court  in  vacation  had  no  povrer 
or  authority  to  issue  a  writ  of  prohibitloii. 
Casby  t.  Thompson,  42  Mo.  133,  137. 


The  writ  of  prohibition  is  the  counter- 
part of  the  writ  of  mandamus.  It  arrests  the 
proceedings    of    any    tribunal,    corporation. 
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board,  or  person,  when  snch  proceedings  are 
without  or  In  excess  of  the  jurisdiction  of 
such  tribunal,  corporation,  board,  or  person. 
Rev.  Codes  N.  D.  1899,  §  6123;  CJode  Civ. 
Proc.  S.  D.  1903,  §  777;  Rev.  St  Utah  1898,  | 
3G54;  CJode  Civ.  Proc.  Gal.  1903,  S  1102. 

Ides  to  all  Jndieial  oAoerSi 

Prohibition  is  directed,  not  only  against 
courts,  but  also  airalnst  persons  whose  char- 
acters and  functions  are  of  a  Judicial  charac- 
ter; therefore  it  lies  against  commissioners 
of  the  public  roads,  whose  functions  are  of  a 
judicial  character.  State  v.  State  Corners 
(S.  G.)  1  MIU,  Const  55,  67,  12  Am.  Dec.  69a 

Referees  appointed,  under  a  statute,  to 
hear  and  determine  the  question  of  the  right 
of  way  sought  by  one  person  over  the  lands 
of  another,  so  far  partake  of  the  character 
of  a  judicial  body  as  to  be  amenable  to  the 
writ  of  prohibition.  Brazle  v.  Fayette  Coun- 
ty Com'rs,  25  W.  Va.  213.  218. 

The  writ  of  prohibition  lies  from  a  su- 
perior court,  not  only  to  inferior  judicial  tri- 
bunals, but  to  inferior  ministerial  tribunals 
IK>ssessing,  incidentally,  judicial  power,  and 
known  as  quasi  judicial  tribunals.  Brazle 
V.  Fayette  County  Gom'rs,  25  W.  Va.  213,  2ia 

Past  aets. 

"The  writ  of  prohibition,  as  Its  name  Im- 
ports, Is  one  which  commands  the  person  to 
whom  it  is  directed  not  to  do  something 
which  the  court  is  informed  he  is  about  to 
do.  If  the  thing  be  before  done,  It  Is  mani- 
fest that  the  writ  cannot  undo  it,  for  that 
would  require  an  affirmative  act,  and  the 
only  effect  of  the  writ  is  to  suspend  all  ac- 
tion and  to  prevent  any  further  proceeding 
in  the  prohibited  direction."  State  ex  rel. 
McLeod  V.  Potts,  23  South.  97,  98,  50  La. 
Ann.  109  (quoting  United  States  v.  HofTman, 

71  U.  S.  [4  Wall.]  158,  18  L.  Bd.  354);  State 
V.  District  Court  of  Weston  County,  89  Pac. 
749,  761,  6  Wyo.  227. 

The  object  of  the  writ  of  prohibition  is 
the  prevention  of  the  exercise  by  an  inferior 
court  of  a  jurisdiction  with  which  it  has  not 
been  vested  by  law,  and  the  writ  issues  in 
such  case  only  when  the  party  seeking  it  is 
without  other  adequate  means  of  redress  for 
the  wrong  about  to  be  inflicted.  It  Is  grant- 
ed to  prevent  action,  and  not  to  undo  what 
has  been  done.    State  v.  Ausherman  (Wyo.) 

72  Pac.  200,  204  (citing  State  v.  District 
Court  of  Weston  County,  5  Wyo.  227,  39  Pac 
749). 

The  writ  of  prohibition,  as  said  by  the 
Supreme  Court  in  United  States  v.  Hoffman, 
71  U.  S.  (4  Wall.)  158,  18  Lw  Bd.  854,  as  its 
name  Imports,  is  one  which  commands  the 
person  to  whom  it  is  directed  not  to  do  some- 
thing which  by  suggestion  of  the  relator  the 
court  is  informed  he  is  about  to  do.    If  the 


thing  be  already  done,  it  is  manifest  that  the 
writ  cannot  undo  it  Sanford  v.  District 
Court  of  Pima  County  (Ariz.)  71  Pac.  906. 

As   prerogatlTe   writ. 

The  writ  of  prohibition  is  a  prerogative 
writ,  to  be  used,  with  great  caution  and  for- 
bearance, for  the  furtherance  of  justice,  and 
for  securing  order  and  regularity  in  all  the 
tribunals  where  there  is  no  other  regular 
and  ordinary  remedy.  In  a  clear  Instance  of 
excess  of  jurisdiction  by  which  the  party 
complaining  is  aggrieved,  or  there  is  no 
other  adequate  remedy  in  the  ordinary  course 
of  procedure,  it  is  the  duty  of  the  court  to  is- 
sue the  writ  Sherwood  v.  New  England 
Knitting  Co.,  87  Atl.  888,  389,  68  Conn.  543. 

Prohibition  Is  a  prerogative  writ,  is- 
sued from  a  superior  tribunal  to  an  inferior 
one,  to  prevent  the  usurpation  of  power  by 
the  latter.  One  who  holds  a  position  under 
the  protection  of  the  United  States  civil  serv- 
ice law  is  not  entitied  to  the  remedy  of  pro- 
hibition to  prevent  his  unauthorized  removal 
therefrom.  Priddle  t.  Thompson  (U.  S.)  82 
Fed.  186,  189. 

Prevention  of  ministerial  aets. 

The  writ  of  prohibition  does  not  lie  to 
restrain  a  ministerial  act  Thomson  v.  Tra- 
cy, 60  N.  Y.  81,  37. 

The  office  of  a  writ  of  prohibition  is  to 
prevent  courts  from  going  beyond  their  ju- 
risdiction in  the  exercise  of  judicial  power. 
Prohibition  will  in  no  case  lie  to  an  Inferior 
court  to  restrain  the  Issuing  of  an  execution, 
for  this  is  a  ministerial  and  not  a  judicial 
act  Bx  parte  Braudlacht  (N.  Y.)  2  Hill,  867, 
868,  38  Am.  Dec.  693. 

A  writ  of  prohibition,  by  the  provisions 
of  section  479,  Civ.  Code,  is  an  order  of  the 
circuit  court  to  an  inferior  court  of  limited 
jurisdiction,  prohibiting  it  from  proceeding 
in  a  matter  out  of  its  jurisdiction.  At  com- 
mon law  the  writ  only  lay  to  restrain  judi- 
cial tribunals  from  unauthorized  judicial 
acts.  It  could  not  be  used  to  prevent  the 
performance  of  ministerial  acts,  nor  could  it 
be  used  to  restrain  executive  officers  or  pri- 
vate persons  or  corporations.  So  that,  under 
a  provision  of  the  charter  that  the  validity  of 
an  ordinance  shall  be  tried  by  writ  of  pro- 
hibition from  the  drctdt  court,  the  writ  will 
not  lie  against  a  private  corporation  and  pro- 
hibit it  from  acting  under  the  ordinance,  but 
only  against  the  judge  in  a  case  where  he 
was  attempting  to  enforce  the  same.  Camp- 
bellsville  Tel.  Co.  v.  Patteson  (Ky.)  69  S.  W. 
1070,    1071. 

The  action  of  the  board  of  election  com- 
missioners of  San  Francisco  in  ordering  an 
election  of  freeholders  to  prepare  and  pro- 
pose a  charter  to  be  submitted  to  the  voters 
of  the  dty  was  not  Judicial,  and  therefore  a 


PROHIBITION 


5674 


PROMISE 


writ  of  prohibition  would  not  lie  to  preyent 
such  action.  People  r.  Board  of  Blection 
Oom'rs,  64  Gal.  404.  40a 

It  was  held  in  the  case  of  Bx  parte  State, 
89  Ala.  177,  8  South.  74,  that  the  Supreme 
Court  would  not  award  a  prohibition  to  a 
judge  to  prerent  action  under  an  illegal  or- 
der where  such  order  was  a  ministerial  act, 
the  court  being  only  authorized  to  grant 
such  a  writ  to  restrain  unauthorized  Judicial 
acts.  State  t.  Bradley,  88  South.  389,  840, 
184  Ala.  549. 

The  office  of  a  writ  of  prohibition  at 
common  law  was  to  prevent  courts  from  go- 
ing beyond  their  Jurisdiction,  and  it  is  sel- 
dom, if  ever,  granted  to  restrain  the  proceed- 
ings of  other  bodies  or  officers.  Home  Ins. 
Co.  of  St  Paul  ▼.  Flint  18  Minn.  244,  248 
(GiK  228,  231). 

A  prohibition  is  a  writ  issuing  properly  out 
of  the  Court  of  the  King's  Bench,  but  for  the 
furtherance  of  Justice  it  may  now  also  be  had 
In  some  cases  out  of  the  Court  of  Chancery, 
Common  Pleas,  or  Exchequer,  directed  to  the 
Judge  and  parties  of  a  suit  in  any  inferior 
court,  commanding  them  to  cease  from  the 
prosecution  thereof,  on  suggestion  that  ei- 
ther the  cause  originally,  or  some  collateral 
matter  arising  therein,  does  not  belong  to 
that  Jurisdiction.  Under  Rev.  St  c.  158,  H 
8-13,  relating  to  the  writ  of  prohibition,  as 
well  as  at  common  law,  the  writ  of  prohibi- 
tion does  not  issue  to  restrain  the  acts  of  ez- 
ecutiTe  or  administrative  officers,  but  only 
those  of  the  court  or  other  inferior  tribunal 
exercising  Judicial  power  which  it  has  no  le- 
gal authority  to  exercise.  State  t.  Gary,  83 
Wis.  93,  97. 

Besvlatioa    of    yroeeedlacs    of    lower 
ooiirt. 

It  is  not  the  office  of  a  writ  of  prohibi- 
tion to  regulate  the  admission  or  rejection 
of  evidence  or  the  proceedings  before  an  in- 
ferior court.  Judge,  or  other  tribunal  having 
Jurisdiction  of  an  action  or  proceeding. 
Where  Jurisdiction  exists,  errors  of  law  or 
procedure  must  be  corrected  by  such  appeal 
or  other  review  as  the  law  affords.  People 
V.  Fitzgerald,  76  N.  Y.  Supp.  886,  868  (citing 
People  V.  Nichols,  79  N.  Y.  682;  People  r. 
Doyle,  28  Misc.  Rep.  411,  69  N.  Y.  Snpp.  969; 
People  V.  Petty,  32  Hun,  443,  supra;  People 
V.  Fourth  Judicial  Dist  Court  In  Oily  of  New 
York,  18  Civ.  Proc  B.  184). 

As  suit. 

See  -Suit  (nonn)L» 

PBOHIBITOBT. 

"Prohibitory,**  as  used  In  an  tnftormation 
charging  incest,  and  alleging  that  defendants 
were  related  within  the  prohibitory  degrees 
of    consanguinity^    stx>uld   be  oonstrued   to 


mean    "prohibited."     State    v.    Gulton,   24 
South.  784^  785,  61  La.  Ann.  156. 

PROJECT. 

The  right  given  cities  by  Act  March  2i, 
1890,  to  'l>roJect  and  extend"  thehr  streets 
over  tide  lands,  confers  merely  the  right  to 
omtinue  existing  streets  in  the  same  direc- 
tion and  with  the  same  width.  SeatUe  A 
M.  Ry.  Co.  V.  State,  84  Pac.  551,  553,  7 
Wash,  150,  22  U  B.  A.  217»  88  Am.  St  Bep. 
866. 

PBOJBOT£D  8TB£BT. 

"Projected  street"  as  used  In  a  deed  of 
land  by  the  owner  while  making  a  street 
bounding  the  land  conveyed  upon  the  pro- 
jected street,  does  not  mean  a  designed,  in- 
tended, or  contemplated  street  merely,  but 
a  street  ah-eady  projected  and  then  in  pro- 
cess of  construction.  Qreenhood  v.  Carroll* 
114  Mass.  588,  591. 

FBoraonoH. 

See  "Usual  Projections." 
Other  projections,  see  "Other.** 

PROLIXITY. 

See  '^nneceuaiT  Prollzltr.** 

PROMISE 

Bee  "Collateral  Promise'*;  ^^Conditional 
Promise";  "Express  Promise";  "Im- 
plied Promise'';  "Naked  Promise^; 
••New  Promise";  "Original  Promise"; 
••Special  Promise." 

To  agree;  to  pledge  one^s  self;  to  en- 
gage; to  assure  or  make  sure;  to  pledge  bj 
ctmtract  Knecht  v.  Mutual  Life  Ins.  Co., 
90  Pa.  118,  121,  85  Am.  Bep.  641. 

A  promise  la  a  declaration  which  gives 
to  a  person  to  whom  it  is  made  a  right  to 
expect  or  claim  the  performance  or  nonper- 
formance of  some  particular  thing.  Taylor 
V.  Miller,  18  S.  B.  504,  505,  118  N.  C.  840. 

A  "promise"  Is  defined  to  be  "a  declara- 
tion, verbal  or  written,  made  by  one  person 
to  another  for  a  good  and  valuable  consid- 
eration, by  which  the  promisor  binds  him- 
self to  do  or  forebear  some  act,  and  gives 
to  the  promisee  a  legal  right  to  demand  and 
enforce  a  fulfillment"  Newcomb  v.  Clark 
(N.  Y.)  1  Denio,  226,  228. 

To  "promise  any  roward,**  as  used  In 
the  act  of  1825,  regulating  the  general  elec- 
tion, and  imposing  a  penalty  upon  any  one 
who  shall  "promise  any  reward"  to  a  voter, 
to  bribe  or  influence  him,  means  to  make  s 
declaration  or  acknowledgment  that  a  i^- 
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ward  Bball  be  given.    State  t.  Barker  (Del.) 
4  Har.  559.  561. 

In  legal  definition,  a  "promise"  Is  a 
declaration,  verbal  or  written,  made  by  one 
person  to  another,  for  a  good  consideration, 
by  which  the  promisor  binds  himself  to  do 
or  not  to  do  some  act,  and  gives  to  the 
promisee  a  legal  right  to  demand  and  en- 
force fulfillment.  One  deflnltloD,  according 
to  Worcester,  is  "assurance  of  a  benefit." 
An  advertisement  In  an  English  newspap^: 
"Wanted,  first-class  weavers  on  fine  work. 
•  •  •  First-class  weavers  can  earn  per 
week  35s.  to  2  pounds" — was  within  Act 
March  3,  1891,  c.  551,  I  3,  26  Stat.  1084  [U. 
S.  Gomp.  St  1901,  p.  1295],  amending  the 
Allen  Contract  Labor  Law  (Act  Feb.  26, 
1885,  c.  164,  S  1,  23  Stat.  832  [U.  S.  Gomp. 
St.  1901,  p.  1290]),  and  making  it  penal  to 
''assist  or  encourage"  migration  of  aliens 
"by  promise  of  employment  through  adver- 
tisements" published  in  a  foreign  country, 
provided  this  shall  not  apply  to  states  ad- 
vertising the  Inducements  they  offer  for  im- 
migration to  such  states.  United  States  t. 
Baltic  Mills  Co.,  124  Fed.  38,  41,  59  0.  C.  A. 
558  (reversing  117  Fed.  959,  961). 

A  promise  is  an  express  undertaking  or 
agreement  to  carry  into  effect  the  purpose 
which  a  man  forms  in  his  own  mind.  Stew- 
art V.  Reckless,  4  Zab.  (N.  J.)  427.  Whether 
statements  of  a  debtor  that  a  debt  was  an 
honest  one,  that  he  always  Intended  to  pay 
it,  and  that  he  would  pay  It  certain,  al- 
though he  refused  to  execute  a  note,  on  the 
ground  of  false  recitals  therein,  constituted 
a  promise  to  pay  the  debt,  was  a  question 
for  the  Jury.  Shaw  v.  Bumey,  86  N.  C.  831, 
833,41  Am.  Rep.  461. 

The  law  recognizes  two  kinds  of  prom- 
ises— express  and  Implied  promises.  The 
first  is  the  express  stipulation  of  the  party 
making  It,  to  do  or  not  to  do  a  particular 
thing;  the  second  the  law  presumes  from 
some  benefit  received  by  the  party  against 
whom  it  is  raised,  or,  to  illustrate  it  by  the 
old  rule  to  take  a  case  out  of  the  statute 
of  limitations,  payment  or  acknowledgment 
of  the  justice  of  the  debt  implied  a  prom- 
ise to  pay  it.  Foute  v.  Bacon,  24  Miss.  (2 
Cush.)  156,  164. 

Agree  synimjaioiis. 

See  "Agree.** 

As  false  pretense* 

See  "False  Pretense.** 

Intention  dlstingnislied. 

An  Intention  Is  but  the  purpose  a  man 
forms  in  his  own  mind.  A  promise  is  an 
express  undertaking  or  agreement  to  carry 
the  purpose  into  effect.  The  intention  may 
begin  and  end  with  the  person  who  forms 
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it;  a  promise,  supported  by  a  good  consid- 
eration, can  only  be  rescinded  by  the  act 
of  both  parties  to  it;  for  to  make  a  binding 
promise  there  must  be  a  promisee  as  well  as 
a  promisor.  The  expression  of  an  inten- 
tion to  do  a  thing  is  not  a  promise  to  do  it 
Conversations  made  by  a  bankrupt  after  his 
discharge,  in  which  he  declares  his  inten- 
tion to  pay  a  certain  debt,  do  not  amount  to 
a  promise  binding  on  the  bankrupt  Steward 
V.  Reckless,  24  N.  J.  Law  (4  Zab.)  427,  430. 

The  intention  necessary  on  the  part  of 
a  debtor  in  binding  himself  to  the  payment 
of  a  debt  is  the  purpose  the  man  forms  in  hfs 
own  mind,  and  the  promise  is  an  express 
undertaking  or  agreement  to  carry  that  pur- 
pose into  effect,  and  the  simple  expression 
of  the  intention  to  pay  the  debt  is  insuffi- 
cient. Shockey  t.  Mills,  71  Ind.  288,  292,  86 
Am.  Rep.  196. 

It  is  not  easy  to  define  the  difference 
between  a  "promise"  and  an  "expression  of 
intention."  Perhaps  It  lies  In  this,  that  the 
latter  is  merely  an  evidence  of  the  condition 
of  the  mind  with  regard  to  future  action, 
which  concerns  only  the  individual  enter- 
taining it,  and  which  no  one  has  the  right 
to  require  him  to  execute,  while  the  former 
Is  intended  to  give  some  other  person  an 
assurance,  which  he  will  he  expected  to 
rely  on,  that  the  act  will  actually  be  done 
or  refrained  from.  Where  the  Jury  might 
have  believed  that  defendant,  by  the  lan- 
guage used,  meant  to  inspire  another  with 
confidence  that  a  debt  would  be  paid,  and 
to  relieve  such  other's  anxiety  by  Inducing 
her  to  rely  upon  it  this  would  be  a  promise 
upon  which  the  law  would  attach  the  obli- 
gation, whether  defendant  was  aware  that 
he  Incurred  it  or  not  Lanagin  t.  Nowland. 
44  Ark.  84,  89,  90. 

As  promised. 

The  use  of  the  word  'promise,'*  in  an 
indictment  setting  out  a  promissory  note  ac- 
cording to  its  purport  and  effect  as  stating 
that  "I  promise,"  etc.,  is  supported  by 
evidence  of  a  note  written  "I  promised,"  etc., 
as  "I  promised"  would  be  construed  to 
mean  "I  promise."  Belcher  t.  Ward,  22 
Mass.  (5  Pick.)  278,  279. 

PBOMI8B  OF  MARBIAGE. 

See  "Under  Promise  of  Marriage.** 
As  contract  see  "Contract" 

A  promise  of  marriage  is  an  engage- 
ment to  marry  another.  A  promise  of  mar- 
riage need  not  be  expressed  in  any  set  form 
or  in  any  particular  words.  It  Is  enough  if 
language  is  used  which  implies  such  a  prom- 
ise, and  is  intended  to  convey  that  mean- 
ing and  Is  in  fact  so  understood.  State  v. 
Brlnkhaus,  25  N.  W.  642,  643,  84  Minn.  285. 
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A  promise  to  marry  is  In  law  like  any 
other  contract  The  promise  must,  in  gen- 
eral, be  reciprocal  and  obligatory  on  both 
parties.  It  is  not  necessary  to  prove  an  ex- 
press promise  totklem  verbis,  but  the  con- 
tract must  be  evidenced  by  the  unequivocal 
conduct  of  the  parties,  and  by  a  definite  un- 
derstanding between  the  parties  themselves, 
their  frieuds,  and  relatives,  that  a  marriage 
is  to  take  place;  and,  when  the  promise  of 
the  man  is  proved,  evidence  of  the  woman 
having  demeaned  herself  as  if  she  concurred 
is  sufficient  to  establish  her  promise  to  mar- 
ry. Broyhill  v.  Norton.  74  S.  W.  1024,  1027, 
175  Mo.  190  (citing  Cole  T.  HolUday,  4  Mo. 
App.  94). 


PROMISE    TO    ANSWER    FOB    DEBT, 
DEFAUI.T,  ETC. 

A  promise  to  answer  for  the  debt,  de* 
fault,  or  xniscarriage  of  another,  within  the 
statute  of  frauds,  providing  that  no  promise 
to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  shall  be  valid  unless  in  writ- 
ing and  signed  by  the  party  to  the  charge,  is 
a  promise  added  to  the  subsisting  liability 
of  another  to  answer  for  his  debt,  default, 
or  miscarriage,  and,  in  case  of  such  default, 
without  the  original  cause  of  action  being 
discharged.  Combs  t.  HarsbaWt  68  M.  O. 
108. 


PROMISE  TO  PAT. 

A  promise  to  pay  is  an  acknowledgment 
ot  an  indebtedness  by  necessary  implication, 
and  is  an  admission  that  a  debt  is  due  and 
unpaid.  Barrett  r.  Barrett,  8  Me.  (8  GreenL) 
353,  355. 

A  promise  to  pay  in  installments  is  a 
qualified  promise,  and  hence  a  creditor  whose 
debt  is  barred  cannot  avail  himself  of  such 
promise  to  sue  on  the  debt  unless  a  breach 
of  the  promise  has  occurred.  Wiley  t. 
Brown,  30  AU.  464,  466,  18  B.  I.  615. 


PROMISE  TO  PAT  DEBT  OF  ANOTH- 
ER. 

A  promise  to  pay  the  debt  of  another, 
when  there  has  been  an  assumption  of  the 
debt  by  the  promisor  in  consideration  of  a 
conveyance  from  the  debtor,  is  to  be  treated 
as  an  independent  undertaking,  notwithstand- 
ing the  continuance  of  the  original  liability. 
Keyes  v.  Allen,  27  Aa  819,  820,  65  Vt  667. 

A  "promise  to  pay  the  debt  of  another," 
as  used  in  29  Car.  II,  c.  8,  |  4,  requiring  a 
promise  to  pay  the  debt  of  another  to  be  in 
writing,  means  promises  made  to  the  cred- 
itor, and  does  not  include  promisee  to  the 
debtor.  Bastwood  t.  Eenyon»  11  AdoL  &  B. 
438. 


PROMISSORY  NOTE. 

Various  definitions  have  been  given  of  a 
'•promissory  note."  In  general  terms,  it  may 
be  defined  to  be  a  written  promise  by  one 
person  to  pay  to  another  person  therein  nam- 
ed, or  order,  a  fixed  sum  of  money,  at  all 
events,  and  at  a  time  specified  therein,  or 
at  a  time  which  must  certainly  arrive.  Lowe 
V.  Bliss,  24  111.  168,  170,  76  Am.  Dec.  742; 
Chicago  Ry.  Equipment  Co.  v.  Merchants' 
Bank,  136  U.  S.  268, 10  Sup.  Gt  999,  34  L.  Ed. 
349;  Story,  Prom.  Notes,  p.  2;  8  Kent 
Gomm.  74. 

A  promissory  note  is  a  written  promise 
by  one  person  to  pay  another  person  there- 
in named,  or  order,  a  fixed  sum  of  money,  at 
all  events,  and  at  a  time  specified  therein, 
or  at  a  time  which  must  certainly  arrive. 
Dorsey  t.  Wolff,  82  N.  B.  495,  496,  142  111. 
589,  18  L.  R.  A.  428,  84  Am.  St  Rep.  99 
(citing  Btoty,  Prom.  Notes);  Stapleton  v. 
Louisville  Banlcing  Co.,  23  S.  B.  81,  96  Ga. 
802;  McDowell  v.  Keller,  44  Tena  (4  Gold.) 
258,  261;  Wezel  v.  Cameron,  31  Tex.  614, 
617 ;  Merenesa  v.  First  Nat  Bank,  83  N.  W. 
711,  712,  112  Iowa,  11,  51  L.  R.  A.  410, 
84  Am.  St  Rep.  81& 

A  "promissory  note"  to  defined  to  be  a 
plain  and  direct  acknowledgment  in  writ- 
ing, to  pay  a  sum  specified,  at  the  time 
therein  limited,  to  the  person  therein  named 
or  sufficiently  Indicated,  or  to  his  order  or 
to  bearer.  2  Broom  &  Hadley's  Comm.  (Am. 
Ed.)  163.  Substantially  the  same  definition 
to  found  in  8  Kent  Comm.  (9th  Bd.)  92,  note 
1.  Newton  Wagon  Co.  t.  Diers,  4  N.  W. 
996,  996,  10  Neb.  284. 

A  ''promissory  note"  to  defined  by  Byles 
on  Bills  to  be  "an  absolute  promise  in  writ- 
ing, signed  but  not  sealed,  to  pay  a  specified 
sum  at  a  time  therein  limited,  or  on  de- 
mand, or  at  sight  to  a  person  therein  named 
or  designated,  or  to  his  order,  or  to  the  bear- 
er." Morgan  v.  Edwards,  11  N.  W.  21,  23. 
58  Wto.  599,  40  Am.  Rep.  78L 

A  ^'promissory  note"  may  be  defined  to 
be  a  written  engagement  by  one  person  to 
pay  absolutely  and  unconditionally  to  anoth- 
er person  therein  named,  or  to  bis  order  or 
to  the  bearer,  a  certain  sum  of  money  at  a 
specified  time,  or  on  demand,  or  at  sight 
Hall  V.  Farmer  (N.  Y.)  5  Denio,  484,  487; 
Bank  of  Peru  v.  Famsworth,  18  111.  (8  Peck) 
563,  565. 

A  promissory  note  to  a  promise  or  ac- 
knowledgment in  writing,  to  pay  a  Q)ecified 
sum,  etc.,  to  a  person  therein  named,  or  or- 
der, or  to  bearer.  Augusta  Bank  ▼.  City  of 
Augusta,  49  Me.  507,  51& 

A  promissory  note  to  ma  open  promtoe.  In 
writing,  by  one  person  to  pay  to  another 
person  therein  named,  («  to  hto  order  or  to 
bearer,  a  specified  sum  of  money  absolutely 
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and  at  all  eyentB,  New  Tork  Security  & 
Trust  Ck>.  y.  Storm,  80  N.  T.  Supp.  605,  606, 
81  Hun,  83. 

A  promissory  note  Is  ''a  written  engage- 
ment by  one  person  to  pay  to  another  person 
therein  named,  absolutely  and  uncondition- 
ally, a  certain  sum  of  money  at  a  time  speci- 
fied therein."  Klauber  ▼.  Biggerstafl,  8  N. 
W.  367,  47  Wis.  551,  32  Am.  Rep.  773;  Bal- 
lard Y.  Burnslde  (N.  Y.)  49  Barb.  102,  105; 
Cayuga  County  Nat  Bank  of  Auburn  ▼. 
Purdy,  22  N.  W.  93,  66  Mich.  6. 

A  promissory  note,  or  note  of  band,  as 
It  is  often  called.  Is  an  open  promise,  in 
writing,  by  one  person  to  pay  another  per- 
son, or  his  order  or  bearer,  a  specified  sum 
of  money  absolutely  and  at  all  events.  1 
Daniel,  Neg.  Inst  §  2&  ""In  order  to  fulfill 
the  definition  given,  the  paper  must  carry 
this  full  history  on  Its  face,  and  embrace  the 
following  requisites:  (1)  It  must  be  open; 
that  is,  unsealed;  (2)  the  engagement  to  pay 
must  be  certain;  (3)  the  fact  of  payment 
must  be  certain;  (4)  the  amount  to  be  paid 
must  be  certain;  (6)  the  medium  of  payment 
must  be  money;  (6)  the  contract  must  be 
only  for  the  payment  of  money;  (7)  It  Is  es- 
sential to  the  <^>eratlon  of  the  Instrument 
that  it  should  be  deUvered."  1  Daniel,  Neg. 
Inst  I  80.  To  constitute  an  Instrument  ne- 
gotiable as  a  promissory  note,  the  maker's 
liability  must  be  absolute  and  unconditional 
for  the  payment  of  a  definite  sum  of  money. 
Hegeler  y.  Comstock,  45  N.  W.  881,  884,  1 
S.  D.  138,  8  L.  R.  A.  398. 

''A  promissory  note  Is  a  written  promise 
to  pay  a  sum  of  money  at  a  certain  definite 
time."  Adams  r.  Rutherford,  8  Pac.  896,  899, 
18  Or.  7a 

A  promissory  note  Is  a  promise  to  pay 
money,  reduced  to  writing.  Longwell  t. 
Day,  1  Mich.  N.  P.  286^  288. 

A  promissory  note  is  merely  a  promise 
to  pay  money  In  the  future,  and  when  with- 
out consideration  Is  but  a  promise  to  make 
a  gift  In  the  future,  and  the  gift  Is  not  com- 
pleted until  the  note  Is  paid.  Brooks  ▼. 
Owen,  19  S.  W.  723,  725,  112  Mo.  261;  Con- 
rad Y.  Manning's  Estate,  83  N.  W.  1088,  125 
Mich,  77. 

A  promlssOTy  note  Is  an  unconditional 
promise.  In  writing,  to  pay  a  specified  sum 
of  money  to  another  at  some  time  certain  to 
arriye.  Negotiability  Is  not  an  essential  of 
a  promissory  note,  and  no  definition  requires 
the  use  of  the  words  "value  recelyed."  Cam- 
wrlght  y.  Gray,  11  N.  Y.  Supp.  278,  280. 

''Promissory  note  negotiable  by  the  law 
merchant,"  as  used  In  18  Stat  470,  providing 
that  the  Circuit  or  District  Court  shall  not 
have  cognizance  of  any  suit  founded  on  a 
contract  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to 


recover  thereon  If  no  assignment  had  been 
made,  except  In  cases  of  promissory  notes 
negotiable  by  the  law  merchant  and  bills  of 
exchange,  Is  to  be  construed  to  mean  "notes 
having  the  qualities  of  promissory  notes  ne- 
gotiable by  the  law  merchant  namely,  notes 
which.  In  the  hands  of  a  bona  fide  purchaser 
for  value  before  maturity,  were  subject  to 
no  equities  in  favor  of  the  maker."  Gregg  v. 
Weston  (U.  S.)  10  Fed.  Cas.  1192,  1193. 

A  promissory  note  Is  an  Instrument  ne- 
gotiable In  form,  whereby  the  signer  prom- 
ises to  pay  a  specified  sum  of  money.  Civ. 
Code  Cal.  1903,  §  3244;  Civ.  Code  S.  D.  1903, 
§  2274;  Civ.  Code  Mont  1896,  §  4210;  Rev. 
St  Okl.  1903,  ft  3698;  Bev.  St  Utah  1898,  § 
1668;  Eev.  St  Wyo.  1899,  §  2433;  Civ.  Code 
Idaho  1901,  ft  2958;  Outcalt  v.  Collier,  58 
Pac.  642,  644,  8  Okl.  473. 

A  "negotiable  promissory  note,"  within 
the  meaning  of  the  chapter  relating  to  nego- 
tiable Instruments,  Is  an  unconditional  prom- 
ise, In  writing,  made  by  one  person  to  anoth- 
er, signed  by  the  maker,  engaging  to  pay  on 
demand,  or  at  a  fixed  or  determinable  future 
time,  a  sum  certain  In  money  to  order  or  to 
bearer.  Bateif  Ann.  St  Ohio  1904,  |  3177u; 
Code  Supp.  Va.  1898,  |  2841a. 

A  promissory  note  Is  a  written  promise 
made  by  one  or  more  to  pay  to  another,  or 
order,  or  bearer,  at  a  specified  tlme^  a  speci- 
fied amount  or  other  articles  of  value.  Olv. 
Code  Ga.  1896,  ft  8677. 

Every  promise  In  writing  whereby  any 
person  or  body  politic  or  corporate  promises 
or  agrees  to  pay  a  sum  of  money,  or  acknowl- 
edges the  same  to  be  due,  shall  be  deemed 
and  treated  as  a  promissory  note,  and  the 
sum  of  money  therein  mentioned  shall  be 
deemed  to  be  due  to  the  payee  and  his  as- 
signs.   Code  Miss.  1892,  §  3602. 

A  promissory  note  must  be  for  the  pay- 
ment of  a  certain  sum  of  money,  and  It  Is 
held  that  an  Instrument  by  which  the  makers 
promise  to  pay  to  the  ordtf  of  the  payees, 
at  a  time  and  place  named,  a  specific  sum  of 
money  with  current  exchange  on  New  York, 
Is  a  promissory  note,  being  in  effect  an 
agreement  to  pay  a  stipulated  sum  at  New 
York,  the  exchange  only  to  be  added  In  case 
the  note  is  paid  at  some  other  place.  Smith 
V.  Kendall,  9  Mich.  241,  242,  80  Am.  Dec.  83. 

It  is  essential  to  the  validity  of  a  prom- 
issory note  that  it  contain  no  contingency  or 
uncertainty  as  to  the  person  by  whom  it  is 
payable  or  to  whom  it  is  payable.  Frazier 
V.  Moore's  Adnl'r,  11  Tex.  756,  769. 

An  Instrument  in  the  following  form: 
"Due  J.  F.  $200,  borrowed  October  21.  C. 
W." — ^Implies  a  promise  to  pay,  and  consti- 
tutes a  promissory  note.  Cummlngs  v.  Free- 
man, 21  Tenn.  (2  Humph.)  143. 
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Abf  olnte  amd  mLoonditioaal  p&yment. 

No  contract  or  agreement  Ib  a  promis- 
sory note,  either  negotiable  or  nonnegotiable, 
which  does  not  provide  for  payment  abso- 
lutely and  unconditionally.  Chicago  Trust  4 
Savings  Bank  v.  Chicago  Title  &  Trust  Co., 
60  N.  B.  686^  688,  190  lU.  4(Hp  83  Am.  St 
Rep.  13a 

To  be  a  promissory  note,  the  money  spe- 
Ifled  in  the  instrument  must  be  payable  ab- 
solutely, unconditionally,  and  at  all  events^ 
Corbett  v.  State,  24  6a.  287,  288. 

No  particular  form  of  words  is  essential 
to  constitute  a  valid  promissory  note,  but 
there  are  certain  essential  elements  that 
every  valid  promissory  note  must  contain, 
and  the  principal  among  them  is  a  promise 
to  pay  a  certain  sum  of  money  uncondi- 
tionally. The  notes  must  be  kept  free  of  all 
conditions  and  singular  stipulations,  so  that 
a  stipulation  for  the  payment  of  all  costs  and 
charges  incurred  in  collection  of  a  note  In- 
troduces an  element  of  uncertainty  incon- 
sistent with  the  degree  of  certainty  reQuh*ed 
as  to  the  sum  to  be  paid,  so  as  to  render 
such  a  note  nonnegotiable.  Maryland  Fer- 
tilizing &  Manufacturing  Ca  v.  Newman,  60 
Md.  584,  585,  45  Am.  Bep.  750. 

Certainty  as  to  time  of  payateott* 

Of  the  essential  elements  of  a  promis- 
sory note,  one  is  certainty  as  to  the  time  of 
payment.  A  note  payable  within  a  limited 
time  after  a  man's  death  is  sutQciently  cer- 
tain as  to  the  time  of  payment,  because  the 
event  must  occur  which  will  make  this  def- 
inite. A  written  promise  to  pay  a  certain 
sum  of  money  at  the  death  of  a  party  to  the 
indebtedness,  or  at  a  limited  time  after  the 
death  of  such  party  or  of  a  third  person,  is 
a  valid  promissory  note,  because  it  must 
Inevitably  become  due,  since  all  men  must 
die,  although  the  exact  period  is  uncertain. 
Conn  V.  Thornton,  46  Ala.  587,  588. 

A  note  is  none  the  less  negotiable  be- 
cause it  is  made  payable  on  or  before  a 
named  day.  Dorsey  v.  Wolff,  32  N.  E.  495, 
496,  142  111.  589,  18  L.  R.  A  428,  84  Am. 
St.  Rep.  99;  Chicago  Ry.  Equipment  Co.  v. 
Merchants*  Nat  Bank,  136  U.  S.  268,  10  Sup. 
Ct  999,  1004,  34  L.  Ed.  349;  Ernst  v.  Steck- 
man,  74  Pa.  (24  P.  F.  Smith)  13,  15  Am.  Bep. 
542;  Cisue  r.  Chidester,  85  lU.  523. 

Consideratioji. 

A  valuable  consideration,  although  it 
may  be  wholly  Inadequate,  is  sufficient  to 
support  a  note.  In  re  Flagg's  Estate,  59  N. 
Y.  Supp.  167,  169,  27  Misc.  Bep.  401. 

Costs  of  oolleotlon,  ete* 

A  note  payable  to  the  order  of  a  named 
payee,  containing  a  stipulatiwi  to  pay  "all 
costs  and  10  per  cent  on  amount  for  coun- 


sel fees,  If  placed  In  the  hands  of  an  attorney 
for  suit"  does  not  destroy  its  character  as 
a  negotiable  instrument  Stapleton  v.  Louis- 
ville Banking  Co.,  28  S.  B.  81,  95  Ga.  802. 

According  to  Blackstone,  a  promissory 
note  was  an  engagement  in  writing,  to  pay 
a  sum  specified.  2  Bl.  Oomm.  467.  A  writ- 
ten promise  to  pay,  containing  a  stipulation 
that,  "in  case  suit  is  instituted  to  collect  this 
note  or  any  portion  thereof,'*  the  makers 
would  pay  such  additional  sum  as  the  court 
might  adjudge  reasonable  as  attorney's  fees, 
was  not  a  promissory  note,  as  it  contained  a 
contingent  addition.  Kendall  v.  Parker,  37 
Pac  401,  402,  103  Cal.  319,  42  Am.  St  Bep. 
117. 

A  promissory  note  is  an  unconditional 
written  promise,  signed  by  the  maker,  to 
pay,  absolutely  and  at  all  events,  a  sum  cer- 
tain in  money,  either  to  the  bearer,  or  to 
the  person  therein  designated  or  his  order; 
but  when  it  contains  a  stipulation  providing 
for  the  payment  of  attorney's  fees  in  case 
suit  be  instituted  for  the  collection  thereof; 
it  is  not  negotiable.  Altman  v.  Bittershofer, 
36  N.  W.  74,  75,  68  Mich.  287,  13  Am.  St 
B^.  341. 

A  promissory  note  containing  a  stipula- 
tion to  "pay  all  taxes  assessed  against  the 
real  estate  and  the  mortgagee's  interest 
therein,  described  in  the  mortgage  given  to 
secure  tliis  note  until  it  is  paid,"  la  not  ne- 
gotiable. Walker  t.  Thompson,  66  N.  W. 
584,  108  Mich.  68a 

Notes  consisting  of  a  series,  of  wliich 
one  was  for  a  certain  "principal  sum"  there- 
in expressed,  "with  interest  thereon"  at  a 
certain  rate  authorised  by  law,  "payable 
half-yearly"  at  certain  dates  therein  desig- 
nated, which  installments  of  interest  were 
further  evidenced  by  certain  interest  notes 
or  coupons  of  even  date  therewith,  were 
promissory  notes.  Abbott  v.  Stone,  50  N.  EL 
828,  329,  172  lU.  684,  64  Am.  St  Bep.  60. 


promlae  to  pay. 

A  "promissory  note"  may  be  defined  to 
be  a  written  promise  to  pay  money,  and, 
while  the  word  "promise"  need  not  be  used, 
words  of  equivalent  import  are  required,  the 
fair  construction  of  which  would  be  tanta- 
mount to  a  promise,  express  <^  implied. 
Bice's  Adm'r  v.  Bice,  68  Ala.  216,  217. 

No  particular  form  of  words  is  neces- 
sary to  constitute  a  promissory  note.  There 
need  not  be  a  promise  in  express  terms^  it 
being  sufficient  if  an  undertaking  to  pay  is 
implied  in  the  contents  of  the  instrument 
An  instrument  signed  in  the  presence  of  an 
attesting  witness,  which  provided  as  follows: 
"On  demand  with  interest  please  pay  J.  S. 
or  order  ^5.  George  P.  Winslow" — ^is  a 
promissory  note.  Almy  t*  Winslow,  126 
Mass.  342,  843. 
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An  liiBtraizient  may  be  a  promisBory  note 
though  It  contains  no  direct  promise  to  pay. 
If  It  contains  equiyalent  words.  Johnson 
School  Tp.  y.  Citizens'  Bank  of  Greenfield,  81 
Ind.  510,  617. 

Form* 

To  constitute  a  good  promissory  note,  no 
precise  words  of  contract  are  necessary,  pro- 
viding it  amounts  in  legal  effect  to. a  promise 
to  pay.  In  other  words,  if,  over  and  above 
the  mere  acknowledgment  of  a  debt,  there 
may  be  collected  from  the  words  nsed  a 
promise  to  pay,  the  Instrument  may  be  re- 
garded as  a  promissory  Dote.  Cowan  y.  Hal- 
lack,  13  Pac.  700,  701,  703,  9  Colo.  572. 

No  particular  form  of  words  is  necessary 
to  constitute  a  promissory  note.  Any  form 
of  expression  containing  an  absolute  promise 
to  pay  a  certain  amount  at  a  certain  time 
constitutes  such  a  note.  Bank  of  Pern  r. 
Farnsworth,  18  111.  (8  Peck)  563,  565. 

"A  promissory  note  is  an  uncondltiona] 
promise,  in  writing,  to  pay  a  specified  sum  of 
money  to  another  at  some  time  certain.  No 
definition  of  it  requires  the  use  of  the  words 
•value  received-' "  Camrlght  v.  Gray,  11  N. 
T.  Supp.  278,  280,  67  Hun,  518;  Townsend  r. 
Derby,  44  Mass.  (3  Mete.)  863,  364. 

A  note  is  a  good  promissory  note  under 
the  statute  although  it  does  not  contain  words 
of  negotiability.  Townsend  T.  Derby,  44 
Mass.  (3  Mete.)  363,  364. 

Am  Instnament  in  writing* 

The  term  '^promissory  note"  necessarily 
Imports  that  there  is  a  written  instrument 
Pierson  v.  Townsend  (N.  T.)  2  Hill,  550,  551. 

A  promissory  note  is  a  written  promise  to 
pa^  money  at  all  events.  There  is  no  such 
thing  as  a  verbal  promissory  note,  so  that  an 
indictment  charging  with  forging  a  "certain 
promissory  note"  charges  the  forging  of  a 
written  promissory  note.  State  v.  Green- 
wood, 78  N.  W.  1042,  1043,  76  Minn.  211,  77 
Am.  St  Rep.  682. 

Negotiable  Instnimeat. 

A  promissory  note  may,  in  brief,  be  de- 
fined to  be  a  written  promise,  not  under  seal, 
to  pay  a  certain  sum  of  money  unconditional- 
ly. At  common  law  such  note  was  not  trans- 
ferable, and  by  the  decision  of  the  courts  it 
was  not  allowed  to  acquire,  by  custom  among 
merchants,  the  quality  of  negotiability.  Bul- 
ler  V.  Crips,  6  Mod.  29.  But  by  St  3  &  4 
Anne,  c  9,  it  was  provided  that  such  notes 
might  be  assignable  or  indorsable  over  in  the 
same  manner  as  inland  bills  of  exchange,  and 
by  such  statute,  therefore,  such  notes  were 
made  commercial  instruments,  and,  when 
made  payable  to  order  or  bearer,  they  are  in- 
dorsable and  transferable  as  commercial  pa- 
per. Maryland  Fertilizing  &  Mfg.  Co.  T. 
Newman,  60  Md.  584,  585,  45  Am.  Rep.  750. 


Originally  promissory  notes  were  not  rec- 
ognized as  mercantile  instruments,  but  were 
treated  as  common  choses  in  action.  De 
Hass  y.  Dlbert  (U.  S.)  70  Fed.  227,  229,  17 
C.  C.  A.  79,  30  L.  R.  A.  189. 

The  words  '"promissory  note,"  as  used  in 
an  auBwer,  without  more,  are  insufficient  to 
imply  a  negotiable  note.  Webster  v.  Bain- 
bridge,  13  Hun,  180. 

The  term  **promissory  note,"  as  used  in 
Pub.  St  c.  197,  ft  6,  providing  that  actions  on 
contract  must  be  brought  within  six  years, 
except  on  promissory  notes  signed  in  the 
presence  of  an  attesting  witness,  applies  to 
any  note  in  writing  by  which  one  promises 
to  pay  money  to  another,  whether  the  note  is 
negotiable  or  not  though  the  note,  within 
the  meaning  of  the  statute,  need  not  be  ne- 
gotiable. It  must  however,  contain  an  un- 
dertaking to  pay  a  certain  sum  absolutely. 
Moore  y.  Edwards,  44  N.  B.  1070,  1071,  167 
Mass.  74.  See,  also.  Commonwealth  Ins.  Co. 
v.  Whitney,  42  Mass.  (1  Mete)  21,  22;  Dag- 
gett y.  Daggett,  124  Mass.  149,  150. 

Payee. 

Ordinarily  a  promissory  note  may  be 
defined  as  a  written  promise  made  by  a 
certain  person  to  pay  a  certain  smn  of  mon- 
ey at  a  certain  time  to  a  certain  person, 
but,  if  there  should  be  a  blank  space  left  for 
the  name  of  the  payee  in  the  written  Instni- 
ment  which  has  all  the  other  requisites  of 
a  promissory  note,  such  an  instrument  may 
well  be  termed  a  promissory  note,  and  would 
be  properly  described  as  such  in  an  indict- 
ment for  forgery  of  such  instrument  In 
writing  of  the  essential  elements  of  a  negotia- 
ble promissory  note  and  of  the  subject  of 
certainty  as  to  the  payee.  Parsons  says, 
"The  name  of  the  payee  may  be  left  blank, 
and  this  will  authorize  any  bona  fide  holder 
to  insert  his  own  name."  1  Pars.  Bills  & 
N.  88.  In  Greenhow  v.  Boyle  (Ind.)  7  Blackf. 
66,  it  was  held  by  this  court  that  if  a  bill 
of  exchange,  or  what  purports  to  be  one,  is 
issued  with  a  blank  for  the  payee's  name, 
any  bona  fide  holder  may  insert  his  name 
either  before  or  after  acceptance.  Harding 
y.  State,  54  Ind.  859,  862. 

A  written  promise  to  pay  a  certain  sum 
of  money  to  A.  or  B.  is  not  a  promissory 
note.  Osgood  v.  Pearsons,  70  Mass.  (4  Gray) 
455,  456. 

An  Instrument  purporting  to  be  signed 
by  J.  S.,  which  Is  made  payable  to  the  order 
of  J.  S.,  is  not  a  promissory  note  until  in- 
dorsed. Commonwealth  y.  Dallinger,  118 
Mass.  439,  441. 

Paymeiit  of  money  only. 

A  promissory  note  is  a  contract  for 
the  payment  of  money  only.  Gill  v.  Buck- 
ingham, 52  Pac.  903,  7  Kan.  App.  237  (citing 
Grant  v.  Dabney,  19  Kan.  390,  891). 


PROMISSORY  NOTBS 


6680 


PROMISSORY  NOTB 


To  constltnte  a  good  promissory  note,  It 
must  be  for  the  payment  of  money  in  spe- 
cie— that  is,  not  that  the  words  "in  specie" 
must  be  Included  in  the  note,  but  it  must  be 
for  the  payment  of  money  generally  without 
limitation  or  restriction,  which  will  then  in 
legal  acceptation  mean  gold  and  silver;  so 
where  a  note  is  made  payable  in  current 
bank  notes  of  Tennessee  it  is  not  a  promis- 
sory note  within  the  meaning  of  the  law 
merchant  Whitcman  y.  Ohildress,  25  Tenn. 
(6  Humph.)  303,  306. 

An  instrument  for  a  specified  sum  of 
money,  and  also  for  the  payment  of  some- 
thing else,  the  value  of  which  is  not  ascer- 
tained, but  depends  upon  extrinsic  evidence, 
is  not  a  note.  Dorsey  v.  Wolff,  82  N.  B.  496, 
496,  142  111.  589,  18  U  R.  A.  428,  84  Am.  St 
Rep.  99. 

A  contract  which  is  not  simply  a  prom- 
ise to  pay  money,  but  a  stipulation  concern- 
ing the  title  to  property,  and  a  promise  in 
reference  to  the  future  disposition  of  such 
property,  is  not  a  negotiable  promissory  note. 
It  Is  essential  to  the  negotiability  of  paper 
that  there  is  in  it  but  the  single  promise  to 
pay  money.  You  may  not  incorporate  with 
such  a  promise  a  stipulation  and  agreement 
as  to  other  matters,  and  then  say  that  the 
absolute  promise  to  pay  money  lifts  the  con- 
tract into  the  region  of  negotiable  paper. 
Killam  V.  Schoeps,  26  Kan.  310,  812,  40  Am. 
Rep.  313. 

A  written  promise  to  pay  county  scrip 
is  not  a  promissory  note,  and  the  assignor 
of  such  instrument  is  not  liable  as  an  indorser 
of  a  note  for  the  payment  of  money,  but  only 
after  the  maker  has  been  prosecuted  to  In- 
solvency, or  shown  to  be  so  notoriously  In- 
solvent as  to  render  suit  against  him  use- 
less.   Jones  y.  State,  40  Ark.  344,  846^ 

An  instrument  in  writing  agre^ng  to 
pay  to  a  certain  person  |100  at  such  times 
and  in  such  articles  as  she  might  need  for 
her  support  was  not  a  promissory  note,  be- 
cause not  payable  absolutely  in  money,  but 
at  such  times  and  in  such  articles  as  the 
payee  might  need  for  her  support  Oorbitt 
V.  Stonemetz,  15  Wis.  170. 

Under  Rev.  St  1879,  ft  668,  providing, 
"All  Instruments  of  writing  made  and  signed 
by  any  person  or  his  agent,  whereby  he 
shall  promise  to  pay  to  any  other  or  his 
order  or  unto  bearer,  any  sima  of  money  or 
property  therein  mentioned  shall  Import  a 
consideration  and  be  due  and  payable  as 
therein  specified,"  a  written  promise  **to  pay 
to  the  bearer  the  sum  of  20,000  feet  of  good 
salable  lumber  for  value  received  of  him," 
is  a  promissory  note.  Spears  v.  Bond,  70 
Mo.  467,  470. 

As  siifficieiit  deseription  of  stolen  prop- 
erty. 

An  indictment  for  larceny  of  "one  prom- 
issory note  of  the  value  of  $300  and  one  piece 


of  paper  of  the  value  of  1800  of  the  goods 
and  chattels  of,*'  etc.,  is  sufl9cient  without 
a  fuller  description  of  the  stolen  property, 
since  promissory  notes  are  made  the  subject 
of  larceny  by  Gen.  St  c  161,  ft  1&  Com- 
monwealth V.  Brettun,  100  Mass.  206>  207, 
97  Am.  Dec.  95. 

Baak  bill  or  note. 

An  allegation  that  defendant,  indicted 
for  swindling,  fraudulently  obtained  divers 
promissory  notes  current  as  money,  is  sat- 
isfied by  proof  that  he  obtained  bank  bills. 
Commonwealth  v.  Ashton,  125  Mass.  384,  386. 
So,  also,  under  an  indictment  for  larc^iy, 
describing  the  property  taken  as  divers 
promissory  notes  payable  to  bearer  on  de- 
mand, current  as  money  in  the  common- 
wealth. Commonwealth  v.  Gallagher,  126 
Mass.  54,  56. 

Under  Rev.  Laws,  299,  ft  20,  relating  to 
robber  of  bills  of  exchange,  promissory 
notes  for  payment  of  money,  or  notes  for  the 
payment  of  any  specific  property,  or  paper 
bills  of  credit  the  words  "promissory  notes 
for  the  payment  of  money"  will  embrace 
bank  notes  of  any  banking  corporation.  It 
is  unquestionably  true  that  a  bank  note  is 
a  promissory  note  by  a  banking  corporation 
to  pay  a  specific  sum  of  money,  and  comes, 
therefore,  strictly  within  the  meaning  of 
the  generic  term  '*promL8Sory  note."  They 
are  in  verity  promissory  notes,  possessing 
all  the  properties  which  constltnte  such  in- 
struments. Damewood  v.  State^  2  Miss.  (1 
How.)  262,  264;  Commonwealth  v.  Butts, 
124  Mass.  449,  462.  Contra,  see  Gulp  v. 
State  (Ala.)  1  Port  88,  85,  26  Am.  Dec  857. 

The  words  "bank  bill"  and  '"promissory 
note"  in  a  statute  (Rev.  St  c.  96»  |  4)  pro- 
viding against  the  offense  of  passing  counter- 
feit bank  bills,  etc,  are  synonymous,  so  that 
the  words  "bank  note"  have  the  same  sig- 
nification, and  an  indictment  which  charges 
respondent  with  having  uttered  a  counterfeit 
bank  note  is  suflElcient  within  that  section. 
State  V.  WilUns,  17  Yt  151,  166. 

As  easli  or  oredlts. 

See  "Cash";    "Credits.* 

Oertilloato  of  deposit. 

A  certificate  of  deposit  issued  by  a  bank 
or  other  depositary  to  a  depositor  on  his  pay- 
ing to  the  former  a  sum  of  money  in  gen- 
eral, or,  as  sometimes  called,  an  "irregular 
deposit"  stating  that  the  depositor  has  de- 
posited that  sum  of  money,  payable  to  him- 
self or  order  on  demand  or  on  return  of  the 
certificate  properly  indorsed,  is  a  promis- 
sory note.  Poorman  v.  Mills,  35  Cal.  118, 
120,  95  Am.  Dec.  90.  Contra,  see  Patterson 
V.  Poindexter  (Pa.)  6  Watts  &  a  227,  233,  40 
Am.  Dec.  554. 

An  ordinary  cortiflcate  of  deposit  is  with- 
in the  definition  of  promissoxy  notea.    And 
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it  is  generally  held  that  such  certificates  are, 
in  effect  promissory  notes,  and  governed, 
with  certain  exceptions,  by  the  same  rnles. 
As  a  demand  certificate  of  deposit  is,  in  ef- 
fect, a  promissory  note,  limitations  begin  to 
run  against  it  from  its  date;  it  being  due 
on  its  date.  Mereness  y.  First  Nat  Bank, 
83  N.  W.  711,  712,  112  Iowa,  11,  51  L.  R.  A. 
410,  84  Am.  St  Rep.  318.  See,  also,  Baker 
y.  Leland,  41  N.  Y.  Supp.  399,  400,  9  App. 
Div.  365. 

A  certificate  of  deposit  drawn  in  the 
nsnal  form  seems  to  fulfill  in  every  partic- 
ular the  definition  of  a  promissory  note,  to 
wit  an  unconditional  promise  in  writing  for 
the  payment  of  a  certain  sum  of  money  ab- 
solutely and  at  all  events.  Dietrich  t.  Roth- 
enberger  (Ky.)  76  S.  W.  271. 

Cl&of 68  In  aotlon  iHs1riiicniihed> 

See,  also,  ''Chose  In  Action." 

"A  promissory  note  is  difl^erent  from  al- 
most all  other  kinds  of  choses  in  action. 
They  may  be  transferred  from  one  person  to 
another  by  assignment  or  by  indorsement  or 
by  mere  delivery.  •  •  •  They  have  such 
an  Independent  situs  that  they  may  be  taxed 
where  they  were  situated."  Dykes  v.  Lock- 
wood  Mortg.  Co.,  43  Pac  268,  272,  2  Kan. 
App.  217. 

Duebill  dif  tlnsvislied. 

A  promissory  note  not  negotiable  is  a 
simple  express  promise  to  pay  money  in  the 
stereotyped  form  familiar  to  all.  A  writing 
in  the  nature  of  a  duebill  is  an  acknowledg- 
ment of  debt  common  to  all.  They  are  in- 
formal memoranda,  sometimes  here,  as  in 
England,  In  the  form  of  "I  O  U."  They  are 
not  the  promissory  notes  which  are  classed 
with  specialtiefl  In  the  statute  of  limitations. 
The  law  implies,  indeed,  a  promise  to  pay 
from  such  acknowledgments,  but  the  promise 
is  simply  implied,  and  not  expressed,  and  a 
dated  instrument  reciting  a  given  sum  with 
a  statement  "Due  0.  &  B.  $17.14,  value  re- 
ceived," is  not  a  promissory  note.  Ourrier  v. 
Lockwood,  40  Oonn.  849,  350,  16  Am.  Rep. 
40. 

Both  promissory  notes  and  duebills  are 
held  to  import  a  promise  to  pay,  but  in  one 
class  the  promise  is  verbally  expressed, 
while  in  the  other  class  the  promise  is  usu- 
ally implied,  and  no  day  for  performance 
specifically  mentioned.  Lee  t.  Balcom^  11 
Pac  74,  76,  9  Oolo.  216. 

Judgment  distininKUlied. 

In  an  action  in  which  it  is  sought  to  levy 
an  execution  on  a  promissory  note  it  was 
contended  that  a  decision  holding  that  an 
execution  could  not  be  levied  on  a  judgment 
was  binding,  but  the  court  held  that  the  dis- 
tinction between  a  Judgment  and  a  promis- 
sory note  was  plain.    The  Judgment  Is  a 


matter  of  record.  It  is  the  record  evidence 
of  the  debt  due  by  the  Judgment  debtor. 
It  Is  not  capable  of  being  taken  out  of  the 
book  where  it  is  recorded  and  personally 
delivered.  The  sheriff  cannot  seize  the  Judg- 
ment take  possession  of  it,  and  sell  it;  but 
a  promissory  note  negotiable  in  form,  which 
passes  in  the  commercial  world  by  indorse- 
ment and  delivery,  and  is  subject  to  sale, 
is  quite  different  Hoxle  v.  Bryant  63  Pac. 
153,  155,  131  Gal.  85. 

As  money. 

See  "Money." 

Mmiioipal  bond* 

Act  March  3,  1875,  e.  187,  I  1,  giving 
the  United  States  Circuit  Court  Jurisdiction 
of  actions  brought  on  '"promissory  notes  and 
bills  of  exchange^"  Includes  all  negotiable 
paper,  regardless  of  the  fact  that  It  Is  known 
by  other  technical  names;  and  hence  it  in- 
cludes negotiable  municipal  bonds.  Porter 
V.  City  of  Janesvllle  (U.  S.)  87  Fed.  617,  619; 
New  Providence  Tp.  ▼.  Halsey,  6  Sup.  Ot 
764,  765,  117  U.  S.  836,  29  L.  Bd.  904. 

As  personal  goods  or  property. 

See  ''Personal  Goods";   "Personal  Prop- 
erty.** 

Silver  oertifloatas  or  treasury  notes. 

The  term  "promissory  note,"  as  used  in 
Code,  art  30,  ft  101,  providing  for  the  pun- 
ishment of  any  one  who  shall  steal  any 
promissory  note,  does  not  Include  a  silver 
certificate.  "A  silver  certificate  is  not  *» 
common  parlance,  a  promissory  note;  and 
to  charge  one  with  stealing  a  promissory 
note  would  not  under  such  an  Instruction, 
Inform  the  accused  as  to  the  nature  of  the 
ofTense  for  which  he  is  called  upon  to  an- 
swer, nor  would  the  Jury  before  whom  the 
case  was  tried  know  it  was  the  offense  which 
the  grand  Jury  intended  to  present"  Stew- 
art V.  State,  62  Md.  412,  416. 

Treasury  notes  Issued  by  authority  of 
Act  Oct  12,  1838,  were  promissory  notes 
within  the  meaning  of  Act  March  3,  1825, 
prohibiting  or  providing  a  penalty  for  con- 
cealing such  notes,  or  receiving  them  know- 
ing them  to  be  stolen.  They  contain  a  prom- 
ise to  pay  money  by  the  United  States,  and 
are  substantially  a  demand  imposed  by  the 
law.  United  States  v.  Hardyman,  38  U.  S. 
(13  Pet)  176,  178, 10  L.  Ed.  113. 

PROMISSORY  OATH. 

A  ••promissory  oath"  is  one  where  the 
affiant  swears  that  he  will  perform  some  duty 
to  be  performed  subsequent  to  the  taking  of 
the  oath;  as  where  an  officer,  on  taking  an 
official  oath,  swears  that  he  will  well  and 
faithfully  discharge  tho  duties  ef  his  office. 
Case  V.  People  (N.  Y.)  6  Abb.  N.  a  151, 168. 
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PROMISSORY  REPRESENTATIONS. 

In  the  law  of  Insurance  **promi8sory  rep- 
resentations" are  those  which  are  made  by 
the  insured  concerning  what  is  to  happen 
during  the  term  of  the  insurance,  stated  as 
matters  of  expectation,  or,  it  may  be,  of  con- 
tract It  is  a  promise  to  be  performed  after 
the  contract  has  come  into  existence.  New 
Jersey  Rubber  Co.  v.  Commercial  Union 
AsBur.  Co.,  46  Ati.  777,  778,  64  N.  J.  Law, 
580. 

PROMISSORY  WARRANTY. 

A  ''promissory  warranty"  is  one  which 
requires  the  performance  or  omission  of  cer- 
tain things  or  the  existence  of  certain  facts 
after  the  taking  out  of  the  insurance.  King 
r.  Tioga  Coimty  Patrons'  Fire  Relief  Ass'n, 
54  N.  Y.  Supp.  1057,  1058,  35  App.  Div.  58. 

"Promissory  warranties"  in  the  law  of 
Insurance  refer  to  what  the  insurer  engages 
to  do  in  the  future,  and  a  stipulation  that 
the  assured  should  at  all  times  keep  his 
books  in  a  fireproof  vault  was  a  promissory 
warranty,  the  breach  of  which  avoided  the 
policy.  Goldman  v.  North  British  Mercan- 
tile Ins.  Co.,  19  South.  132,  133,  48  La.  Ann. 
223;  Virginia  Fire  &  Marine  Ins.  Co.  r.  Mor- 
gan, 18  S.  B.  191,  192,  90  Va.  290. 

Warranties  are  of  two  kinds — affirma- 
tive and  promissory.  Affirmative  consist  of 
representation  in  the  policy  of  facts;  prom- 
issory are  those  that  require  that  something 
shall  be  or  shall  not  be  done  after  the  policy 
takes  effect.  If  the  affirmative  warranty  is 
false,  it  avoids  the  contract;  and,  if  a  prom- 
issory warranty  1b  not  complied  with,  it 
avoids  the  policy.  Maupin  v.  Scottish  Union 
&  National  Ins.  Co.,  45  S.  B.  1003,  1004,  53 
W,  Va.  567. 

"Warranties,"  ai  is  said  by  May  In  his 
work  on  Insurance,  are  distinguished  into 
two  kinds,  affirmative  and  promissory,  which 
require  that  something  shall  be  done  or 
omitted  after  the  Insurance  takes  effect  and 
during  Its  continuance,  and  avoid  the  policy 
If  the  thing  to  be  done  or  omitted  be  not 
done  or  omitted.  McKenzle  v.  Scottish  Union 
&  National  Ins.  Co.,  44  Pac.  922,  924,  112 
Cal.  548  (citing  Wood  r.  Hartford  Fire  Ins. 
Co.,  13  Conn.  533,  85  Am.  Dec.  92). 

A  warranty  In  insurance  may  be  either 
affirmative  or  it  may  be  in  the  nature  of  a 
promise,  as  where  the  Insured  agrees  to  per- 
form some  executory  stipulation — as  that  the 
ship  shall  sail  on  a  certain  day.'  Hendricks 
V.  Commercial  Ins.  Co.  (N.  Y.)  8  Johns.  113 
(citing  1  Marsh.  Ins.  [2d  Ed.]  248,  p.  346,  c. 
9,  I  1). 

PROMOTE. 

A  person  who  prints,  rends,  or  has  pos- 
IMSslon  of  with  Intent  to  vend,  lottery  tickets. 


or  who  wrongfully  permits  the  setting  up  or 
managing  of  a  lottery,  or  exchange  or  sale 
of  lottery  tickets  or  the  advertising  of  lot- 
tery tickets,  **promotes  a  lottery,"  within  the 
meaning  of  Gen.  St.  c.  29,  art  23,  91  2-6, 
prohibiting  any  person  from  promoting  the 
disposing  of  money  and  other  things  of 
value  by  way  of  lottery.  Miller  v.  Common- 
wealth, 76  Ky.  (13  Bush)  731,  739. 

Const,  art  1,  §  8,  subd.  8,  authorizing 
Congress  to  pass  copyright  and  patent  laws 
to  "promote  the  progress  of  science  and  the 
useful  arts,"  does  not  authorize  the  copy- 
righting of  a  dramatic  composition  which  la 
grossly  Indecent,  and  calculated  to  corrupt 
the  morals  of  the  people.  Martlnetti  r.  Ma- 
gulre  (U.  S.)  16  Fed.  Cas.  920,  922. 

PROMOTEB. 

The  name  *  "promoters'*  Is  given  to  a  cer- 
tain class  of  people  who  travel  through  the 
mining  regions  for  the  purpose  of  obtaining 
options  of  purchasing  mining  property  with- 
in a  given  time  upon  complying  with  the 
terms  of  the  contract  giving  them  the  option, 
and  who  expect  to  market  the  same  in  the 
money  centers  of  the  world.  Snow  v.  Nel- 
son (U.  8.)  113  Fed.  353,  355. 

Corporation. 

The  word  "promoter"  has  no  technical 
meaning,  and  applies  to  any  person  who 
takes  an  active  part  in  inducing  the  forma- 
tion of  a  company,  whether  he  afterwards 
becomes  connected  with  the  company  or  not 
Ex-Mission  Land  &  Water  Co.  T.  Flash,  32 
Pac.  600,  604,  97  Cal.  610. 

A  promoter  is  a  person  who  brings  about 
an  organization  of  a  corporation  by  bringing 
together  the  persons  who  become  Interested 
in  the  enterprise,  aids  in  procuring  subscrip- 
tions, and  setting  in  motion  the  machinery 
which  leads  to  the  formation  Itself.  Bosher 
V.  Richmond  &  H.  Land  Co.,  16  8.  B.  360, 
362,  89  Va.  455,  87  Am.  8t  Rep.  879;  Whaley 
Bridge  Calico  Printing  Co.  v.  Oreen,  28 
Wkly.  Rep.  851,  352;  Yale  Oas-Stove  Co.  r. 
Wilcox,  29  Atl.  803,  807,  64  Conn.  101,  25 
L.  R.  A.  90,  42  Am.  St  Rep.  159;  Densmore 
Oil  Co.  T.  Densmore,  64  Pa.  (14  P.  F.  Smith) 
43,  49;  Dickerman  v.  Northern  Trust  Co., 
20  Sup.  Ct  311,  319,  176  U.  S.  181,  44  L.  Ed. 
423;  Ex-Mission  Land  &  Water  Co.  v.  Flash, 
97  Cal.  610,  32  Pac.  600;  Burbank  v.  Dennis, 
35  Pac.  444,  446,  101  Cal.  90. 

A  promoter  la  a  person  who  organizes  a 
corporation,  and  who  Intends  to  sell  his  prop- 
erty, or  to  subscribe  for  stock,  or  take  an 
active  part  In  its  management  and  business,. 
The  word  had  its  origin  In  the  methods  by 
which  Joint-stock  companies  were  formed  in 
EIngland,  where,  by  law,  they  were  declared 
partnerships.  Subsequently,  when  the  era 
of  railroad  building  began  in  that  country* 
the  business  of  "promoting**  the  organization 
of  such  companies  assumed  definite  form. 
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St  Loula,  Ft  S.  &  W.  R.  Co.  ▼.  Tlernan, 
15  Pac  544,  658,  37  Kan.  606. 

Promoters  are  those  wlio  bring  about  tbe 
•rganlsation  of  a  corporation.  They  are  not 
the  corporation  Itself.  Battelle  v.  Northr 
western  Cement  &  Concrete  Pavement  Co., 
88  N.  W.  327,  328,  37  Minn.  89. 

Where  persons  owning  property  which  la 
adapted  to  business  uses  bring  about  the 
formation  of  a  company  for  the  purpose  of 
selling  the  property  to  the  company  and  pro- 
Tiding  the  means  to  pay  the  purchase  price 
by  inducing  others  to  subscribe  for  shares, 
they  are  termed  "promoters."  Huron  Print- 
ing &  Bindery  Co.  y.  KitUeson,  57  N.  W. 
233,  235,  4  S.  D.  520. 

A  promoter  is  treated  as  standing  in  a 
confidential  relation  to  the  proposed  com- 
pany, and  is  bound  to  the  exercise  of  the 
utmost  good  faith.  The  promoter  is  the 
agent  of  the  corporation,  and  subject  to  the 
disabilities  of  an  ordinary  agent  Dicker- 
man  V.  Northern  Trust  Co.,  20  Sup.  Ct.  311, 
310,  176  U.  S.  181,  44  L.  Ed.  423  (citing  Dens- 
more  Oil  Co.  V.  Densmore,  64  Pa.  [14  P.  P. 
Smith]  43;  Bosher  v.  Richmond  &  H.  Land 
Co.,  16  S.  E.  360);  Ex-Mission  Land  &  Wa- 
ter Co.  y.  Flash,  32  Pac.  600,  604,  97  Cal.  610; 
Burbank  ▼.  Dennis,  35  Pac.  444,  446,  101 
Cal.  90;  Whaley  Bridge  Calico  Printing  Co. 
V.  Green,  28  Wkly.  Rep.  361,  352;  Yale  Gas- 
Stove  Co.  y/ Wilcox.  29  Atl.  303,  307,  64 
Conn.  101,  25  L.  R.  A.  90,  42  Am  St  Rep. 
159. 

The  term  "promoter"  is  not  a  term  of 
law,  but  of  business,  usefully  summing  up  in 
a  single  word  a  number  of  business  opera- 
tions familiar  to  the  commercial  world  by 
which  a  company  is  generally  brought  Into 
existence.  Whaley  Bridge  Calico  Printing 
Co.  y.  Green,  5  Q.  B.  Diy.  109.  The  term  is 
one  of  accepted  use,  commonly  employed  to 
designate  persons  who  take  some  part  in  pro- 
curing the  formation  of  a  corporation,  or  in 
inducing  others  to  Join  it  and  who,  in  so 
doing,  assume  such  a  position  that  a  relation 
of  a  fiduciary  nature  between  themselyes  and 
the  corporation  is  created.  Alger's  Law  Pro- 
moters ft  Prom.  Corp.  §  1.  The  term  "pro- 
moter" involves  the  idea  of  exertion  for  the 
purpose  of  getting  up  and  starting  a  company, 
(or  what  is  called  "floating  it"),  and  also  the 
idea  of  some  duty  toward  the  company  im- 
posed by  or  arising  from  the  position  which 
the  so-called  promoter  assumes  toward  it 
Pitts  y.  D.  M.  Steele  Mercantile  Co.,  75  Mo. 
App.  221,  226  (citing  Mining  Co.  y.  Lewis,  4 
C.  P.  Diy.  loc.  cit  407). 

PROMOTION. 

Appointment  distinguished,  see  "Appoint 

— ^Appointment." 

A  devise  of  property  to  trustees  to  be  ap- 
plied for  the  "promotion  of  agricultural  or 


horticultural  improvements"  is  to  be  constru- 
ed as  meaning  "the  acquisition  and  dissemi- 
nation of  knowledge,  the  study  and  inculca- 
tion of  principles  affecting  those  departments 
of  industry  or  of  sciences  relating  thereto." 
Rotch  V.  Emerson,  105  Mass.  431,  433. 

PROMPT. 

"Prompt"  Is  convertible  with  ••at  once," 
and  in  its  ordinary  acceptation  means  at  the 
same  point  of  time;  immediately;  without 
delay;  at  one  and  the  same  time;  simultane- 
ously; directly.  Lewis  y,  Hojer,  16  N.  Y. 
Supp.  5S4,  536. 

"Prompt  shipment**  as  used  in  a  contract 
as  providing  that  certain  rails  should  be 
promptly  shipped  from  Europe  to  New  York, 
means  with  expedition,  directly,  or  at  once. 
It  admits  of  less  delay  than  would  be  per- 
mitted under  a  covenant  to  act  merely  with- 
in a  reasonable  time.  Tobias  v.  Lisberger,  12 
N.  B.  18, 15, 105  N.  Y.  404,  59  Am.  Rep.  509. 

Under  a  contract  for  the  sale  of  iron 
rails,  providing  that  the  same  would  be 
promptly  shipped,  it  is  held  that  the  word 
"promptly"  implies  expedition,  and  admits  of 
less  delay  than  would  be  permitted  under  a 
covenant  to  act  merely  within  a  reasonable 
time.  "Prompt"  is  synonymous  with  "quick," 
"sudden,"  "precipitate."  One  who  is  "ready" 
is  said  to  be  prepared  at  the  moment  one 
who  is  "prompt"  is  said  to  be  prepared  be- 
forehand. In  the  contract  under  considera- 
tion it  was  held  that  a  shipment  of  the  rails 
at  a  point  on  a  river  forty  miles  from  the 
sea.  at  a  time  when  the  ice  was  three  feet 
thick,  and  remained  so  for  three  months, 
when  the  shipment  could  have  been  made 
from  any  other  port  as  well,  was  not  a 
prompt  shipment  Tobias  v.  Llssberger,  8 
N.  Y.  St  Rep.  48,  47. 

**Prompt"  is  synonymous  with  "quick," 
•*sudden,"  "precipitant";  indeed,  one  who  is 
ready,  is  said  to  be  prepared  at  the  moment 
one  who  is  prompt  is  said  to  be  prepared  be- 
forehand. Tobias  v.  Llssberger,  105  N.  Y. 
404,  412,  12  N.  B.  13,  15,  59  Am.  Rep.  509. 

"Prompt"  means  ready,  quick,  expedi- 
tious ;  and  is  so  used  in  section  13  of  the  elec- 
tion act  providing  that  the  decisions  of  the 
officer  with  whom  the  certificates  of  nomina- 
tion are  filed  shall  be  open  to  review  if 
prompt  application  be  made;  so  that  dili- 
gence is  required  to  secure  a  review.  Mc- 
Knight  y.  Whipple,  55  Paa  182,  188,  25  Colo. 
469. 

PROMPT  PAYMENT. 

To  guaranty  **f  nil  and  prompt  payment" 
would  meet  the  case  of  a  note  on  usual  bank 
time,  actually  to  be  paid  in  full  at  maturity. 
Gay  V.  Ward,  34  Atl.  1025,  1026,  67  Conn. 
147,  32  L.  R.  A.  818;    National  Bxch.  Bank 
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V.  Gay,  17  Atl.  555,  556,  57  Conn.  224,  4  L, 
R.  A.  343. 

PROMPTIiT. 

The  word  ''promptly,"  as  used  in  a  lease 
providing  that  the  taxes  should  be  promptly 
paid,  was  meant  to  emphasize  that  the  tax- 
es would  be  paid  as  soon  as  they  became  due. 
Certain  it  Is  that  the  word  "promptly"  means 
something  more  definite  and  covers  a  shorter 
time  than  a  reasonable  time.  Words  denot- 
ing that  quick  action  was  intended  have  re- 
ceived Judicial  interpretation.  Thus  an  Eng- 
lish statute  required  that  immediately  after 
certain  trials  application  should  be  made  for 
a  certificate,  etc.  On  the  conclusion  of  a  trial 
the  judge  adjourned  court  to  his  lodgings, 
and  there  within  15  minutes  granted  the  cer- 
tificate. This  was  held  to  be  sufficient  The 
statute  was  interpreted  with  a  little  more 
breadth  than  the  literal  meaning  of  the  word 
"Immediately"  would  indicate,  for  its  literal 
meaning  would  be  "instantaneously,"  which 
would  be  perhaps  impossible;  but  It  is  clear- 
ly seen  from  the  opinion  of  the  Judges  that 
there  must  not  be  delay.  Thompson  v.  Gib- 
son, 8  Mees.  &  W.  2S1.  And  in  Streeter  y. 
Streeter.  43  111.  155,  165,  the  word  'Immedi- 
ately'* was  held  not  to  be  enlarged  into  "prac- 
tically" in  the  performance  of  a  contract; 
and  In  Duncan  v.  Topham,  8  O.  B.  225,  the 
proof  showed  that  a  contract  provided  that 
goods  were  to  be  shipped  "directly,"  and  the 
court  held  that  "within  a  reasonable  time" 
was  a  much  more  protracted  period  than 
was  meant  by  the  word  "directly";  so  that 
defendant's  covenant  to  pay  the  taxes 
promptly  cannot  be  extended  into  or  inter- 
preted to  mean  within  a  reasonable  time 
after  due.  Metropolitan  Land  Co.  v.  Man- 
ning, 71  S.  W.  696,  099,  98  Mo.  App.  248. 

"Promptly"  is  defined  as  "qulekly"  or 
"expeditiously,"  so  that  an  instruction  that 
a  city  was  chargeable  with  the  duty  to 
promptly  repair  an  alleged  defect  in  a  street 
is  erroneous,  as  the  city  is  responsible  only 
for  a  reasonable  diligence^  and  "reasonable 
diligence"  is  not  equivalent  to  "promptly." 
City  of  Denver  v.  Moewea»  60  Pac  986»  987, 
15  Colo.  App.  28. 

PBOMPTNESS. 

See  "Reasonable  Promptness.* 

PROMULGATE. 

In  regard  to  the  necessity  of  a  railway 
company  formulating  and  promulgating  rules, 
"promulgate"  means  to  make  known;  that 
the  rules  shall  be  brought  to  the  attention  of 
the  service  affected  thereby,  or  that  it  be 
given  such  publicity  as  that  the  servant.  In 
the  proper  discharge  of  his  duties,  is  bound 
to  take  notice  of  It  Wooden  v.  Western  New 
York  &  P.  R.  Co..  18  N.  Y.  Supp.  768,  769. 


PRONOUNCE. 

"Pronounce"  means  to  utter  formally, 
officially,  or  solemnly;  to  declare  or  affirm; 
and  as  used  in  Code  Or.  Proc.  1885,  art  840, 
providing  that  when  a  defendant  has  been 
convicted  in  two  or  more  cases,  and  the  pun- 
ishment in  each  is  confinement  in  the  peni- 
tentiary the  Judgment  and  sentence  shall  be 
rendered  and  "pronounced"  in  each  case  in 
the  same  manner  as  If  there  had  been  but 
one  conviction,  means  to  utter  formally  and 
solemnly  the  Judgment  of  the  court  and  or- 
der the  same  to  be  carried  into  execution. 
Ex  parte  Crawford,  36  S.  W.  92,  86  Tex.  Cr. 
R.  180. 


PROOF. 

See  "Affirmative  Proofs;  "Burden  of 
Proof";  "Clear  Evidence  or  Proof; 
"Collateral  Proof;  "Competent 
Proof;  "Convincing  Proof;  "Due 
ProoT';  "Final  Proof;  "Pull  Proof; 
"Judicial  Proor';  "Positive  Proof; 
"Satisfactory  Proof." 

Precise  proof,  see  "Precise.** 

"Proof  Is  merely  that  quantity  of  evi- 
dence which  produces  a  reasonable  assurance 
of  the  existence  of  the  ultimate  fact  Mis- 
souri, K.  ft  T.  Trust  Ga  v.  McLachlan,  61 
N.  W.  560,  562,  59  Minn.  468. 

The  word  "proof,"  as  defined  by  Web- 
ster, means  the  act  of  testing  the  strength 
of  alcoholic  spirits;  also  the  degree  of 
strength  as  high  proof,  first,  second,  third, 
and  fourth  proofs.  In  the  Internal  revenue 
law  of  the  United  States  the  word  "proof 
— such  as  "proof  gallon"  or  ••proof  spirits** 
— ^is  used  in  the  sense  of  "degree  of 
strength."  Louisville  Public  Warehouse  Co. 
V.  Collector  of  Customs  (U.  8.)  49  Fed.  561, 
568,  1  C.  C.  A.  371. 

Proof  is  defined  as  a  sufficient  reason  for 
assenting  to  a  proposition.  Orth  v.  St  Paul, 
M.  &  M.  Ry.  Co.,  47  Minn.  381,  389,  50  N.  W. 
363. 

Proof  Is  that  quantity  of  appropriate 
evidence  which  produces  assurance  and  cer- 
tainty. Buffalo  &  State  Line  R.  Co.  v.  Reyn- 
olds (N.  Y.)  6  How.  Prac.  96,  98. 

Proof  is  that  degree  and  quality  of  evi- 
dence that  produces  conviction.  Whenever 
all  the  evidence  is  of  such  a  character  as  to 
convince  an  intelligent  and  conscientious 
man  of  a  fact,  then  that  fact  Is  proved. 
Nevllng  T.  Commonwealth,  98  Pa.  822,  328. 

The  word  "proof,"  as  used  in  Act  March 
9,  1842,  providing  that  in  any  action  found- 
ed on  contract  the  defendant  might  be  held 
to  bail  on  proof  to  the  satisfaction  of  a  Jus- 
tice of  the  Supreme  Court  or  a  commissioner 
to  take  bail  and  affidavits  that  the  defend- 
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ant  was  about  to  remoTe  his  property  out  of 
tbe  Jurisdiction  of  the  court  with  Intent  to 
defraud  creditors,  etc.,  is  a  technical  word, 
used  in  a  technical  sense,  and  implies  the 
application,  to  some  extent,  of  those  rules 
under  which  evidence  is  ordinarily  admitted, 
as  thus:  A  party  to  the  record,  and  haying 
a  direct  Interest  in  the  event  of  the  suit, 
cannot  be  a  witness  for  himself  at  the  trial 
against  the  adverse  party.  The  affidavit  of 
the  party  or  his  agent  is  neither  competent 
nor  sufficient.  Hunt  v.  Hill,  20  N.  J.  Law 
(Spencer)  476,  478. 

Under  a  statute  providing  that  the  con- 
fession of  a  person  accused  of  crime  is  In- 
sufficient for  the  conviction  without  other 
proof  that  the  crime  has  been  committed, 
tbe  term  "proof"  means  not  corroboration 
merely,  but  the  corpus  delicti  must  be  prov- 
ed beyond  a  reasonable  doubt  by  evidence 
other  than  confessions  of  the  prisoner. 
State  V.  Lallyer,  4  Minn.  868  (GU.  277). 

BeUef. 

An  affidavit  of  belief  Is  not  **proof  •  un- 
der the  law  of  1837,  which  provides  that  the 
party  shall  verify  the  truth  of  his  plea  or 
notice  by  affidavit  Kingsland  t*  Cowman 
(N.  Y.)  5  Hill,  e08,  610. 

Bvideaoe  diBtliigiiished. 

Evidence  Is  the  medium  of  proof.  Proof 
is  the  effect  of  evidence.  People  v.  Beck- 
wlth,  15  N.  R  53,  55,  108  N.  X.  67. 

"Proof*  and  "evidence"  are  often  used 
indifferently  as  synonymous  with  each  other, 
but  the  most  accurate  logicians  apply  the 
word  "proof  to  the  effect  of  evidence,  and 
not  to  the  medium  by  which  truth  is  estab- 
lished. Tift  V.  Jones,  8  S.  E.  899,  401,  77 
Ga.  181  (citing  1  Greenl.  Ev.  ft  1);  State  v. 
Thomas,  28  South.  250,  252,  50  La.  Ann. 
148w 

"There  is  an  obvious  difference  between 
the  words  'evidence*  and  *proof.'  The  for- 
mer, in  legal  acceptation,  includes  the  means 
by  which  any  alleged  matter  of  fact,  the 
truth  of  which  is  submitted  to  investiga- 
tion. Is  established  or  disproved.  The  latter 
Is  the  effect  or  result  of  evidence.  1  Greenl 
Ev.  §  1.  These  words  are  often  used  In- 
differently as  expressive  of  the  same  thing. 
Schloss  V.  His  Oredltors,  81  Oai  201,  203. 

In  a  legal  sense  **proor'  slgntQes  the 
effect  of  evidence  as  contradistinguished 
from  evidence,  which  implies  a  medium  or 
means  of  proof.  But  In  ordinary  language 
the  terms  are  used  Interchangeably,  and  the 
word  "proof*  Is  used  when  "evidence**  only 
is  meant  Perry  v.  Dubuque  Southwestern 
Ry.  Co.,  86  Iowa,  102,  106. 

The  words  "proof  and  "evidence^  are 
not  synonymous,  and  therefore  the  inter- 
changeable use  of  the  words  in  a  criminal 


instruction  to  iminroper,  though  such  use  is 
frequently  adopted  by  the  best  writers. 
Snowden  v.  State,  62  Miss.  100,  105;  Glenn 
V.  State,  2  South.  109,  110,  64  Miss.  724. 

Proof,  taken  literally,  is  the  perfection 
of  evidence,  or  is  the  effect  of  evidence. 
But  as,  in  common  use,  the  end  is  often  con- 
founded with  the  means,  so  in  language, 
* 'proof  is  often  used  as  a  synonym  with 
"evidence,"  and  in  this  ordinary  sense  is 
manifestly  used  in  Rev.  St.  p.  497,  under 
which  a  judgment  may  be  set  aside  on  satis-  < 
factory  proof.  Hill  r.  Watson,  10  S.  a  (10 
Rich.)  26S,  278. 

Proof  Is  that  which  convinces.  Evi- 
dence is  that  which  tends  to  convince.  Evi- 
dence is  the  medium  of  proof.  Proof  is  the 
effect  of  evidence.  So  that  in  the  statute 
providing  that,  if  the  defendant  in  action  for 
slander  or  for  publication  of  libel  shall  give 
notice,  in  his  justification,  that  the  words 
spoken  or  published  were  true,  such  notice 
shall  not  in  any  case  be  of  Itself  proof  of 
malice  charged  in  the  declaration,  the  Legis- 
lature must  be  understood  to  have  used  the 
word  "proof  in  its  well-understood  defini- 
tion, and  did  not  take  away  the  right  to  con- 
sider whether  an  unsustained  notice  of  justi- 
fication might  not  be  evidence  tendhig  to 
show  malice,  when  taken  In  connection  with 
the  other  facts  established.  Jastrzembskl 
V.  Marxhausen,  79  N.  W.  986,  987,  120  Mich. 
677. 

As  relates  to  concealment  after  the  act, 
evidence  of  concealment  to  admissible,  as  it 
goes  to  show  criminal  intent,  and  as  such 
It  should  be  weighed;  but  It  is  proper  on  re- 
quest to  instruct  the  jury  that  It  does  not 
necessarily  constitute  proof.  It  admits  of 
no  question.  Concealment  after  the  fact  is 
not  proof  conclusive  of  intent  to  commit 
murder.  For  instance,  in  a  case  of  man- 
slaughter, the  slayer  may  seek  to  conceal  the 
body  of  his  victim  without  its  being  an  evi- 
dence of  the  previous  Intent  to  murder. 
State  V.  Thomas,  28  South.  250,  252,  50  La. 
Ann.  148. 

"Proof  to  the  effect  of  evidence,  the 
establishment  of  a  fact  by  evidence.  Code 
Civ.  Proc.  Cal.  1008.  §  1824;  B.  &  C.  Comp. 
Or.  §  677;  People  v.  Bowers  (Cal.)  18  Pac. 
660,  665. 

Proof,  in  civil  process,  is  a  sufficient  rea- 
son for  the  truth  of  a  judicial  proposition  by 
which  a  party  seeks  either  to  maintain  his 
own  claim  or  to  defeat  the  claim  of  an- 
other. Powell  V.  State,  29  S.  E.  309,  317,  101 
Ga.  9.  65  Am.  St  Rep.  277  (citing  Whart. 
Ev.§l>. 

Proof  is  the  perfection  of  evidence,  for 
without  evidence  there  is  no  proof,  though 
there  may  be  evidence  which  does  not  amount 
to  proof.    Schulta  v.  Plankhiton  Bank,  40 
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III.  App.  462,  469  (citing  Town  of  Doanes- 
burgh  V.  Jenkins  [N.  T.]  40  Barb.  674>. 

Am  legal  evidenee* 

It  is  generally  held  that  the  word 
"proof/*  when  used  in  a  legislative  enact- 
ment, means  competent  and  legal  eyidencCp 
or,  in  other  words,  testimony  that  conforms 
to  the  fundamental  rules  of  proof.  Inglis 
V.  Schreiner,  32  Atl.  131,  132,  58  N.  J.  Law 
(29  Vroom)  120;  Githens  T.  Mount,  44  Atl. 
851,  ^4  N.  J.  Law,  16a 

Where  a  statat»  requires  proof  to  be 
made,  it  must  be  by  legal  evidence,  unless 
it  is  apparent  that  the  Legislature  intended 
tbat  the  fact  might  be  shown  by  affidavit, 
or  in  some  other  manner.  Buffalo  &  State 
Line  R.  Co.  ▼.  Reynolds  (N.  Y.)  8  How.  Prac. 
96,98. 

The  word  't>roof,''  ■■  used  in  the  act 
(Sess.  31,  c.  204,  ft  4)  providing  that  'if  the 
plaintiff  shall  prove  to  the  satisfaction  of 
any  Justice  that  the  defendant  Is  about  to 
depart,*'  etc,  *'he  may  have  a  warrant," 
etc.,  means  legal  evidence,  and  that  cannot 
be  by  the  party's  own  oath,  unless  the  stat- 
ute expressly  says  so.  Brown  y.  Hlnch- 
man  (N.  Y.)  9  Johns.  75. 

ProbabiUty  dUtinsiOshed. 

''There  is  a  difference  between  'proba- 
bility' and  t>roof.'  The  object  of  both  worda 
Is  to  express  a  particular  effect  of  evidence, 
but  'proof  Is  the  stronger  expression.  It 
Is  not  erroneous  to  instruct  that  the  Jury 
must  not  found  their  verdict  on  conjecture 
or  probability."  Brown  v.  Atlanta  &  CL  Air 
Une  Ry.  Co.,  19  S.  C.  39,  59. 

As  statement  of  facts. 

'Troof  by  affidavit,"  as  used  in  Act 
1863,  amending  the  several  acts  authorizing 
town  subscriptions  to  the  stock  of  a  rail- 
road corporation  (section  1),  providing  that 
in  any  case  where  the  commissioners  of  any 
town  authorized  to  subscribe  to  such  stock 
should  have  ffied  In  the  town  and  county 
clerk's  offices  "proof  by  affidavit"  of  a  con- 
sent of  a  majority  of  the  taxpayers  of  such 
town  preliminary  to  a  subscription  on  be- 
half of  the  town  to  the  stock,  such  proof  by 
affidavit  should  be  valid  and  conclusive  to 
authorize  the  subscription,  can  only  be  made 
by  a  statement  and  verification  of  such  facts 
as  are  required  to  establish  the  principal 
fact  sought  to  be  maintained.  Proof  is  the 
perfection  of  evidence,  for  without  evidence 
there  Is  no  proof.  Although  there  may  be 
evidence,  it  does  not  amount  to  proof.  Ver- 
ifications of  conclusions  are  not  proof  of  any 
fact  Town  of  Duanesburgli  r.  Jenkins  (N. 
T.)  40  Barb.  574,  683. 

PROOF  18   EVIBEVT* 

See  ''Svldent** 


PROOF  OF  OUkiX. 

The  "proof  of  a  claim**  In  bankn^tcy 
must  not  be  confused  with  the  "allowance 
of  the  claim."  Those  are  two  distinct  acts 
or  proceedings,  and  the  allowance,  absolute 
or  conditional,  may  or  may  not  result  from 
and  follow  the  proof  of  the  claim.  Nothing 
in  the  act  suggests  or  takes  for  granted  that 
the  words  "proved"  and  ''allowed,"  or  the 
words  "provable"  and  "allowable"  are  equiv- 
alents, or  are  to  be  given  the  same  mean- 
ing. They  are  not  yoked  together,  but  con- 
nected by  the  conjunction  "and."  The  dis- 
tinction between  "proved"  and  "allowed"  Is 
always  made  apparent  A  claim  must  be 
proved  before  It  can  be  allowed,  and  it  is 
provable  whether  It  may  be  allowed  or  not 
In  re  Hornstein  (17.  S.)  122  Fed  2G6,  274. 

Under  Bankr.  Law  July  1,  1898,  c.  541,  | 
57,  30  Stat  560  [U.  S.  Ck)mp.  St  1901,  p. 
3443],  It  Is  provided  that  a  proof  of  claim 
shall  consist  of  a  statement  under  oath  In 
writing,  signed  by  a  creditor,  setting  forth 
the  claim,  the  consideration  therefor,  and 
whether  any,  and  If  so  what  securities  are 
held  therefor,  and  whether,  and  If  so  what 
payments  have  been  made  thereon,  and  that 
some  claim  is  Justly  owing  from  the  bank- 
rupt to  the  creditor.  Buder  v.  Columbia  Dis- 
tilling Ck).,  70  S.  W.  508,  96  lio.  App.  558. 

PROOF  OF  XX>S8. 

A  '*proof  of  loss"  under  an  Insurance  pol- 
icy Is  a  specification  of  the  property  destroy- 
ed. Gould  V.  Dwelling  House  Ins.  Co.,  19 
Atl.  793,  794,  134  Pa.  570,  19  Am.  St  Rep. 
717. 

Proofs  of  loss  are  no  part  of  a  contract 
of  fire  Insurance,  nor  do  they  create  the  lia- 
bility to  pay  a  loss.  They  serve  to  fix  the 
time  when  It  becomes  payable,  and  when 
an  action  may  be  commenced  to  enforce  a 
liability  the  assured  is  not  estopped  from 
showing  that  a  statement  In  proofs  of  loss 
was  a  mistake  so  far  as  it  states  facts  going 
to  annul  the  policy.  Bentley  v.  Standard 
Fke  Ins.  Co.,  23  S.  E.  584,  590,  98  Ga.  576. 

A  policy  of  Insurance  on  goods  con- 
tained a  clause  that  the  loss  was  to  be  paid 
30  days  after  proof  thereof.  The  property 
having  been  captured,  the  Insured  aban- 
doned, and  as  proof  of  the  loss  and  Interest 
laid  before  the  Insurers  the  protest  of  the 
master  in  the  usual  form  stating  the  loss  and 
the  bill  of  lading  and  invoice.  This  was  held 
to  be  sufficient  preliminary  proof  within  the 
meaning  of  the  policy  to  entitle  the  plaintiff 
to  bring  his  action  after  the  expiration  of  30 
days;  the  court  observing  that  while  proof. 
In  strict  legal  construction,  means  evidence 
before  a  court  or  Jury  In  a  Judicial  way, 
strict  technical  proof,  or  the  oath  of  the 
party  or  of  the  witnesses,  was  not  requisite 
under  the  terms  of  the  policy.    Lenox  t. 
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United  Ins.  Co.  (N.  Y.)  3  Johns.  Cas.  224, 
225. 

Proof,  within  the  meaning  of  the  clanse 
In  a  life  policy,  providing  that  '^proof  that 
death  is  the  result  of  disease  or  accident,  oc- 
corring  without  the  voluntary  act  of  insured, 
must  be  furnished,  etc.,  clearly  means  not 
the  proof  required  as  a  preliminary  to  bring 
suit  on  the  policy,  but  the  proof  necessary 
to  establish  the  liability  of  the  insurer.  Con- 
necticut Mut  Life  Ins.  Co.  v.  Akena,  14 
Sup.  Ct  155,  156,  150  U.  S.  46S»  37  U  Bd. 
1148. 

The  term  **proof,"  as  used  in  a  marine 
policy  stipulating  that  the  loss,  if  any,  shall 
be  paid  three  months  after  proof  made  there- 
of. Is  to  be  taken  in  its  mercantile  sense,  and 
does  not  mean  evidence  on  the  trial  in  an 
action  on  the  policy.  Camberllng  v.  McCall 
(Pa.)  2  Teates^  281,  283,  1  Am.  Dec  341. 

Notice  of  lorn  iHstlfignialteJ 

An  insurance  policy  provided  that  in 
case  of  loss  the  assured  shall  forthwith  notify 
the  secretary  in  writing,  and  shall,  as  soon 
as  may  be,  render  to  the  company  a  par- 
ticular statement  in  writing,  signed  and 
sworn  to  by  him,  of  the  property  lost  or 
damaged,  and  the  value  of  the  same;  also 
that  all  losses  should  be  paid  within  60  days 
after  the  first  meeting  of  the  board  of  di- 
rectors held  subsequent  to  notice  as  afore- 
said of  such  loss.  The  notice  of  the  loss 
which  the  insured  Is  required  to  give  in  writ- 
ing forthwith  and  the  statement  or  proof  of 
loss  to  be  rendered  as  soon  as  may  be  are 
distinct.  The  one  is  essentially  a  notice, 
and  is  so  designated  in  the  requirement  to 
notify  the  secretary;  the  other,  which  in  the 
policy  is  called  a  statement,  is  not  of  the 
character  of  a  mere  notice.  In  the  law  of 
insurance  it  has  come  to  be  known  as  the 
••proof  of  loss,"  or  **prelimlnary  proof,"  and 
is  elsewhere  in  the  policy  referred  to  as  ••the 
proofs  herein  required."  The  most  natural. 
If  not  the  necessary,  construction  of  the  in- 
strument, is  to  read  the  words  ''notice  as 
aforesaid  of  such  loss"  as  referring  to  the 
notice  of  loss,  and  not  to  the  proof  of  loss. 
Cargill  T.  Millers'  &  Manufacturers'  Mut 
Ins.  Co.,  22  N.  W.  6,  7,  33  Mhm.  90. 

PROPAGATING. 

The  words  ••contriving,  propagating,  and 
spreading,"  In  an  indictment  charging  the 
defendants  with  conspiring'  to  occasion  a 
fall  and  decline  in  the  market  price  of  cer- 
tain stock  by  contriving,  propagating,  and 
spreading  divers  false  and  injurious  rumors, 
statements,  imputations,  etc.,  regarding  and 
Impugning  the  management  and  financial 
condition  of  the  corporation,  is  equivalent  to 
the  word  ••circulating"  as  used  in  Pen.  Code, 
S  435,  making  it  criminal  for  any  one,  with 


intent  to  affect  the  market  price  of  stocks,  to 
knowingly  circulate  any  false  statement, 
rumor,  or  intelligence;  and  they  further 
charge  motive,  intent,  and  guilty  knowledge. 
People  V.  Goslin,  73  N,  Y.  Supp.  520,  523,  67 
App.  Div.  la 

PROPER. 

See    "Necessary   and   Proper^;    rPhlnk 
Proper." 

^•Proper,"  as  used  in  the  federal  Consti- 
tution, declaring  that  Congress  shall  have 
power  to  make  all  laws  which  shall  be  nec- 
essary and  proper  to  carry  into  execution 
the  foregoing  powers,  is  neither  synony- 
mous with  ••necessary,"  nor  is  it  a  superflu- 
ous addlticm  to  it,  as  it  would  be  if  its  im- 
port was  merely  "fitting"  or  "appropriate" 
or  "adaptable,"  which  is  the  meaning  of 
"necessary,"  but  as  a  chosen  means  may  be 
prohibited  by  the  letter  or  the  spirit  and 
aim  of  the  Constitution,  however  adaptable, 
and  in  that  sense  •'necessary,"  It  may  not  be 
••proper,"  and  therefore  it  must  be  adjudged 
unconstitutional,  as  being  thus  prohibited. 
The  true  test  of  proper  means  is  whether  a 
preferred  means  is  adapted  to  the  end  of  an 
express  power,  and  is  also  unprohibited,  or, 
in  other  words,  is  congenial  with  the  spirit 
and  purpose  of  the  Constitution.  The  test 
constructively  excludes  from  necessary  and 
proper  means  all  power  that  Is  Intrinsically 
substantive  and  independent,  the  nondele- 
gation of  which  implied  that  the  states  and 
people  intended  to  reserve  it  to  themselves, 
or,  in  any  event,  to  withhold  it  from  Con- 
gress. Griswold  V.  Hepburn,  68  Ky.  (2  Duv.) 
20,  25. 

The  term  "necessary  and  proper,"  in 
the  clause  of  the  Constitution  giving  Con- 
gress the  authority  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying 
into  execution  the  specific  powers  vested  in 
Congress,  and  all  other  powers  vested  by  the 
Constitution  in  the  United  States,  or  in  any 
department  or  office  thereof,  cannot  be  lim- 
ited to  mean  indispensably  necessary.  In 
United  States  v.  Fisher,  6  U.  S.  (2  Cranch) 
358,  2  L.  Bd.  304,  this  court,  speaking  by 
Chief  Justice  Marshall,  said  that  in  con- 
struing it  it  would  be  incorrect,  and  would 
produce  endless  difllculties,  to  say  that  no 
law  was  authorized  which  was  not  indispen- 
sably necessary  to  give  effect  to  a  specified 
power.  Congress,  said  this  court,  must  pos- 
sess the  choice  of  means,  and  must  be  em- 
powered to  use  any  means  which  are  in  fact 
conducive  to  the  exercise  of  power  granted 
by  the  Constitution.  Knox  v.  Lee,  79  U.  8. 
(12  Wall.)  457,  533,  20  L.  Ed.  287. 

Definitions  slightiy  different  have  been 
given  by  different  jurists  to  the  words  "nec- 
essary and  proper,"  employed  in  the  clause 
of   the   Constitution   conferring   upon   Con- 
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greas  the  power  to  pass  laws  for  carrying 
the  express  grants  of  power  Into  execution; 
but  no  one  ever  pretended  that  a  construc- 
tion or  definition  could  be  sustained  that  the 
genera]  clause  would  authorize  the  employ- 
ment of  such  means  in  the  execution  of  one 
express  grant  as  would  practically  nullify 
another  or  render  another  utterly  nugatory. 
Oircumstances  made  it  necessary  that  Mr. 
Hamilton  should  examine  the  phrase  at  a 
very  early  period  after  the  Constitution  was 
adopted,  and  the  definition  he  gave  to  it  is 
as  follows:  "All  the  means  requisite  and 
fairly  applicable  to  the  attainment  of  the 
end  of  such  power  which  are  not  precluded 
by  restrictions  and  exceptions  specified  In 
the  Constitution,  and  not  contrary  to  the  es- 
sential ends  of  political  society.'*  Twenly- 
fiye  years  later  the  question  was  examined 
by  the  Supreme  Court,  and  authoritatively 
settled,  the  Chief  Justice  giving  the  opinion. 
His  worda  were:  "Let  the  end  be  legitimate, 
let  it  be  within  the  scope  of  the  Constitution, 
and  all  means  which  are  appropriate,  which 
are  plainly  adapted  to  that  end,  and  which 
are  not  prohibited,  but  consistent  with  the 
letter  and  spirit  of  the  Constitution,  are  con- 
stitutional." B[nox  V.  Lee,  79  U.  8.  (12  Wall.) 
457,  611,  20  L.  Ed.  287. 

Where  a  corporation  is  authorized  by 
law  to  pass  such  laws  as  are  necessary  and 
proper,  It  is  held  that  the  word  "proper" 
means  consistent  with  propriety;  the  other 
signification  of  appropriate  or  suited  to  be- 
ing rendered  inapplicable  by  the  word  "nec- 
essary." Overseers  of  Westfleld  v.  Over- 
seers of  Warren,  8  N.  J.  Law  (3  Halst)  249, 
251. 

An  allegation  in  an  application  for  man- 
damus that  relator  had  sought  to  enter  into 
a  **proper"  contract  with  respondent,  which 
was  alleged  to  be  a  ccNrporation  controlling 
a  monopoly  to  admit  relator  as  one  of  its 
patrons,  is  of  too  vague  and  indefinite  mean- 
ing to  furnish  the  basis  for  a  Judgment 
State  T.  Associated  Press,  60  S.  W.  91,  93, 
159  Mo.  410. 

"Proper,"  as  used  In  an  ordinance  for 
a  cement  sidewalk,  providing  that  it  should 
be  constructed  under  the  supervision  of  the 
Inspector,  and  that  the  space  for  the  walk 
should  be  excavated  to  the  proper  depth  and 
width,  does  not  within  itself  prescribe  the 
width  of  the  walk,  nor  does  it  so  refer  to 
the  width  prescribed  by  the  general  ordi- 
nance as  to  make  such  general  ordinance  a 
part  of  the  ordinance  specially  providing  for 
the  walk  in  question.  People  r.  Hills,  61 
N.  B.  1061,  1062,  193  111.  281. 

Competent  BTnonymoiis. 

The  words  "competent"  and  •'proper,'* 
In  Pub.  St.  c.  88,  8  25,  providing  that  a  sale 
shall  not  be  held  void  on  account  of  any  ir- 
regularity,  "provided   it   ahall   appear  that 


the  guardian  was  licensed  to  make  the  sale 
by  the  proper  court,"  are  used  synonymous- 
ly, or  at  any  rate  the  expression  "proper  pro- 
bate court"  is  used  synonymously  with  '"pro- 
bate  court  of  competent  Jurisdiction."  Mon- 
tour Y.  Purdy,  11  Minn.  384  (GU.  278»  299),  83 
Am.  Dec.  88. 

PROPER  AtTTHORITlES. 

"Proper  authoritieB,"  as  used  in  an  act 
Incorporating  a  railroad,  which  provides  that 
it  shall  be  lawful  for  any  county  or  town 
interested  therein  to  subscribe  to  the  cap- 
ital stock  of  the  company  in  such  manner 
as  the  proper  authorities  of  such  county 
shall  determine,  means  county  commission- 
ers. Glenn  r.  York  County  Com*rs,  6  S.  C. 
(6  Rich.)  412,  418. 

The  expression  "proper  executive  au- 
thority," as  used  in  the  treaty  with  Great 
Britain  of  August,  1842,  authorizing  the  ex- 
tradition of  fugitives  from  Justice  from  an 
English  vessel  on  a  certificate  made  to  the 
"proper  executive  authority,"  means  the 
state  department  In  re  Sheazle,  21  Fed. 
Cas.  1214,  1217. 

PROPER  ROOKS  OF  AOCOUlTr. 

Bankr.  Act,  requiring  merchants  to  keep 
"proper  books  of  account,"  construed  to  re- 
quire the  keeping  of  an  intelligent  record  of 
the  merchant's  business  with  that  reasonable 
degree  of  accuracy  and  care  to  be  expected 
from  an  Intelligent  man  In  that  business, 
and  hence  mere  casual  mistakes  therein  will 
not  prevent  the  tradesman's  discharge  In 
bankruptcy.  In  re  Windsor,  16  N.  B.  R.  162* 
166. 

The  expression  ''proper  books  of  ac- 
count" means  such  books  as  will  enable  a 
competent  person  examining  them  to  ascer- 
tain the  true  state  of  the  insolvent's  affairs; 
and  the  fact  that  an  insolvent  failed  to  keep 
a  separate  cash  book  or  cash  account  did  not 
invalidate  a  discharge  as  a  matter  of  law. 
Wilkins  ▼.  Jenkins,  136  Mass.  38,  39. 

Rev.  8t  S  5110,  d.  7,  requiring  that  a 
bankrupt  shall  have  kept  proper  bo<Hcs  in  or- 
der to  entitle  him  to  discharge,  means  books 
from  which  a  competent  accountant  could 
ascertain  the  bankrupt's  condition;  the  form 
in  which  such  books  are  kept  is  not  material. 
In  re  Bartenbach,  2  Fed.  Caa  956. 

Under  Insolvent  Act  April  16,  1880,  pro- 
viding that  no  d^charge  shall  be  granted  if 
the  debtor,  being  a  merchant  or  tradesman, 
has  not  kept  proper  books  of  account,  an 
application  by  a  firm  for  discharge  will  be 
denied  where  it  appears  that,  owing  to  the 
omission  of  certain  entries  of  moneys  loaneo 
to  the  firm  to  its  use  in  its  business,  the 
firm  was  wrongfully  made  to  appear  solvent* 
though  such  omlssiona  were  made  in  good 
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faith,  for  proper  books  of  account  should 
show  the  true  condition  of  affairs.  In  re 
Good,  78  Cal.  899,  20  Pac.  860,  861. 

PROPER  CARE. 

Reasonable  and  proper  care  and  caution 
is  that  degree  of  care  and  caution  that  rea- 
sonably prudent  persons  should  exercise. 
Oawlack  ▼.  Michigan  Cent  R.  Co.,  11  Ohio 
Clr.  Ct  R.  59,  64. 

pROPsna  CASE. 

The  term  '^proper  case,**  as  used  In  a 
constitutional  provision  relatiye  to  the  is- 
suance of  injunction  against  the  chief  execu- 
tive, etc.,  is  held  to  mean  a  case  in  which 
the  courts  haye  Jurisdiction  of  the  subject- 
matter  and  the  parties  for  the  purposes  of 
the  case.  In  whole  or  in  part  Slack  t.  Jacob, 
8  W.  Va.  612,  660. 

PROPER  CAUSE. 

"Proper  cause  for  criminal  prosecution" 
means  reasonable  cause.  It  does  not  mean 
prima  fftde  evidence,  or  evidence  which,  in 
the  absence  of  exculpatory  proof,  would  Jus- 
tify conviction.  It  means  less  evidence  than 
that  United  States  v.  One  Sorrel  Horse,  22 
Vt  666,  667,  27  Fed.  Oas.  815. 

PROPER  CIVIIi  ACTION. 

Gen.  St  I  85,  declares  that  the  lien 
of  an  attorney  may  be  enforced  by  a  "proper 
dyll  action."  Held,  that  such  term  did  not 
limit  an  attorney  to  an  action  at  law  to  en- 
force his  claim  for  services,  but  that  a  suit 
in  equity  might  also  be  a  proper  civil  action, 
within  the  section,  by  which  he  could  enforce 
payment  of  his  fees.  Fillmore  v.  Wells,  15 
Pac.  843,  848»  10  Colo.  228,  3  Am.  St  Rep. 
567. 

PROPER  CIiERK. 

"Proper,"  as  used  In  Rev.  St  c.  24,  art. 
9,  8  19,  as  amended  in  1887,  providing  that 
a  local  Improvement  to  be  paid  for  by  special 
assessment  might  be  described  In  the  ordi- 
nance ordering  it  either  by  setting  forth  the 
same  in  the  ordinance  Itself,  or  by  reference 
to  maps,  plats,  or  specifications  thereof  on 
file  in  the  office  of  the  proper  clerk,  cannot 
be  construed  to  give  the  word  "clerk"  the 
wider  meaning  than  the  city  or  village  clerk, 
on  the  ground  that  without  the  use  of  the 
word  "proper"  it  would  have  been  under- 
stood that  the  city  or  village  clerk  was 
meant  and  so  that  the  city  engineer  must  be 
regarded  as  a  proper  clerk,  because  the  mak- 
ing of  plans,  etc.,  is  his  proper  work,  and 
therefore  his  office  the  proper  place  for  filing 
them.  The  word  "proper,"  which  qualifies 
the  word  "clerk,"  refers  back  to  the  words 


"council  in  cities  or  boards  of  trustees  in 
villages,"  and  was  Intended  to  designate  the 
clerk  proper  for  or  appropriate  to  the  char- 
acter of  the  municipality  passing  the  ordi- 
nance. City  of  Alton  v.  Mlddleton's  Heirs, 
41  N.  B.  926.  928,  158  UI.  442. 

"Proper  clerk,"  as  used  in  Rev.  St  1874, 
c.  30,  §  20,  providing  that  where  a  deed  is 
acknowledged  or  proved  before  a  Justice  of 
the  peace  of  another  state  there  shall  be 
added  a  certificate  of  the  proper  clerk,  under 
the  seal  of  his  office,  of  the  official  character 
of  such  Justice,  means  one  in  whose  office 
the  evidence  of  the  official  character  of  Jus- 
tices of  the  peace  is  kept  and  preserved  by 
law,  and  he  Is  not  required  to  certify  that 
he  is  a  clerk  of  a  court  of  record.  Grand 
Tower  Min.,  Mfg.  &  Transp.  Co.  v.  Gill,  111 
ni.  541,  543. 

PROPER   CONVETANCE. 

A  contract  to  "execute  a  proper  convey- 
ance for  the  conveying  and  assuring  the  fee 
simple"  of  certain  premises  is  not  satisfied 
by  the  mere  execution  of  such  conveyance, 
the  grantor  not  having  title  at  the  time  of 
the  conveyance.  The  grantor  having  no  title, 
it  could  be  but  a  conveyance  proper  for  con- 
veying and  assuring  no  titie  at  all.  Traver 
T.  Halsted  (N.  Y.)  23  Wend.  66,  69. 

PROPER  COUKTY. 

Laws  1881,  c.  40,  provides  that  where, 
in  mandamus  pending  in  the  Supreme  Court, 
there  is  an  issue  or  fact  not  finally  heard  or 
determined,  the  defendant  shall  be  entitled, 
on  the  request  of  his  attorney,  to  have  the 
record  transmitted  to  the  district  court  of 
the  "proper  county."  Held,  that  the  phrase 
'•proper  county"  meant  the  county  In  which 
the  defendant  might  reside  or  in  which  the 
materia]  facts  contained  in  the  warrant  for 
mandamus  should  be  alleged  to  have  taken 
place.  State  t.  Town  of  Lake,  10  N.  W.  17, 
28  Minn.  862. 

"Proper  county,**  as  used  in  Laws  1885. 
c.  483,  ft  8  (Collateral  Inheritance  Tax  Act), 
providing  that  every  tax  shall  be  paid  to 
the  treasurer  of  the  proper  county,  and  that 
when  the  treasurer  of  any  county  has  rea- 
son to  believe  that  any  tax  is  due  he  shall 
notify  the  attorney  of  the  proper  county, 
etc.,  means  the  county  of  the  surrogate  first 
properly  acquiring  Jurisdiction.  In  re  Keen-, 
an,  5  N.  Y.  Supp.  200,  201,  1  Con.  Sur.  226. 

"Proper  county,"  as  used  In  Code  Civ. 
Proc.  8  396,  providing  that  unless  the  de- 
fendant appears  either  by  answer  or  demur- 
rer, and  flies  an  affidavit  of  merits,  and  de- 
mands in  writing  a  transfer  to  the  **proper 
county,"  he  shall  be  deemed  to  have  waived 
his  right  to  change  the  place  of  trial,  etc., 
means  the  county  in  which  actiong  are  re- 
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quired  to  be  tried,  subject  to  the  power  of 
the  court  to  change  the  place  of  trial.  Cook 
V.  Pendergast,  61  Cal.  72,  78. 

The  term  "proper  county,"  In  the  atat- 
ute  directing  that  the  plaintiff  shall  not  pro- 
ceed against  the  bail  until  execution  has 
been  returned  that  defendant  is  not  to  be 
found  In  his  pr(H>er  county,  must  be  taken 
to  be  the  county  In  which  the  defendant  is 
found  when  suit  is  brought;  so  that  if  there 
are  several  defendants  against  whom  a  suit, 
if  prosecuted  to  Judgment,  arrested  In  as 
many  different  counties,  a  ca.  sa.  could  not 
properly  issue  against  all  to  the  county 
where  the  Judgment  was  rendered,  but  one 
should  issue  to  each  county  In  which  a  de- 
fendant was  arrested.  Nor  can  the  change 
of  residence  pending  the  action  make  It  nec- 
essary to  follow  a  defendant  with  process  to 
any  county  in  which  he  may  have  settled 
himself.  Kennedy  t.  Spencer  (Ala.)  4  Port 
42S,  432. 

The  proper  county,  within  which  It  is 
required  by  Rev.  c.  115,  If  19,  that  the  ca. 
sa.  shall  issue  before  charging  the  bail,  is  the 
county  In  which  the  original  writ  was  exe- 
cuted.   Flnley  ▼.  Smith,  14  N.  0.  247,  248. 

Under  Rev.  St  1881,  §  1132  (Rev.  St 
1894,  §  1146),  providing  that  'the  information 
may  be  filed  by  the  prosecuting  attorney  in 
the  circuit  court  of  the  proper  county,"  the 
proper  county  is  the  county  of  the  defend- 
ant's usual  residence.  Eel  River  R.  CSo.  v. 
State,  42  N.  B.  617,  143  Ind.  231. 

The  words  **proper  county,"  in  Act  April 
29,  1874,  providing  for  the  incorporation  of 
certain  companies,  and  requiring  a  notice  to 
be  published  in  a  newspaper  of  the  proper 
county,  means  the  county  within  which  the 
powers  and  privileges  conferred  are  to  be 
exercised;  and,  where  an  act  of  incorpora- 
tion was  sought  for  a  ferry  over  a  stream 
which  was  the  boundary  between  two  coun- 
ties, the  notice  should  be  published  in  each 
county.  In  re  Chartlers  Ferry  CJa«  2  Chest 
Co.  Rep.  91,  92. 

PROPER  COURT. 

The  term  "proper  court"  is  said  by  Walt 
In  his  work  on  Fraudulent  Conveyances,  ft 
422,  to  mean  not  merely  a  duly  constituted 
tribunal,  but  one  having  authority  over  the 
subject-matter  of  the  particular  case  in  ques- 
tion. Wells  V.  Clarkson,  5  Pac.  894,  896,  5 
Mont  336. 

Troper  court"  as  used  in  Act  Cong. 
Feb.  22,  1889,  dividing  Dakota  Into  two 
states,  providing  for  the  creation  of  District 
and  Circuit  Courts  of  the  United  States,  and 
providing  that  in  all  civil  actions,  cases,  and 
proceedings  transfers  shall  not  be  made  to 
the  Circuit  and  District  Courts  of  the  United 
States  except  upon  a  written  request  of  one 
of  the  parties  to  such  action  or  proceeding 
filed  in  the  "proper  court,"  etc,  means  the 


court  where  the  files  and  records  of  the  case 
are  found  at  the  time  the  request  is  to  be 
filed.  Sargent  t.  Kindred  (U.  S.)  49  Fed. 
485,488. 

United  States  admiralty  rule  54  provides 
that  when  a  vessel  is  libeled,  or  her  own» 
Is  sued,  he  may  file  a  libel  or  petition  for  a 
limitation  of  liability  in  the  "proper  Dis- 
trict Court"  of  the  United  States.  Held,  that 
the  'proper  District  Cburt,"  as  used  in  such 
rule,  was  the  District  Court  in  which  the 
vessel  was  libeled,  or,  if  she  was  not  libeled, 
then  the  District  Coort  for  any  district  in 
which  the  owner  may  be  sued  in  that  be- 
half; there  being  nothing  in  the  rule  to  au- 
thorize the  taking  of  Jurisdiction  by  a  Dis- 
trict Court  on  a  petition  thereunder,  where 
that  court  could  not  have  had  original  cog- 
nizance in  admiralty  of  a  suit  in  rem  or  in 
personam  to  recover  for  the  loss  or  damage 
involved.  Ex  parte  Phenlz  Ins.  Co.,  7  Suii. 
Ct.  25,  81,  118  U.  8.  610,  30  L.  Ed.  274. 

PROPER  OUSTODT. 

Documents  are  said  to  be  in  the  "proper 
custody"  if  they  are  in  the  place  in  which, 
and  under  the  care  of  the  person  with  whom, 
they  should  naturally  be.  Nowlin  v.  Bur- 
well,  75  Va.  551,  554  (dtlng  Steven's  Digest; 
p.  148). 

PROPER  DEIiXVERT. 

"Proper  delivery,"  as  used  In  the  Harter 
Act  (2  Supp.  Rev.  St  1881),  prohlbiUng  the 
Insertion  in  a  bill  of  lading  of  any  exemp- 
tion from  liability  for  failure  in  the  "proper 
delivery"  of  goods,  includes  a  timely  deliv- 
ery, and  cannot  mean  any  kind  of  delivery 
that  may  be  stipulated  for,  however  unrea- 
sonable the  stipulation  may  be;  since  that 
would  thwart  the  very  purpose  of  the  first 
section  of  the  statute,  which  Is  designed  to 
protect  shippers  against  the  imposition  of  un- 
reasonable stipulations  in  bills  of  lading  to 
the  prejudice  of  their  Interests.  Calderon  t. 
Atlas  S.  S.  Co.  (U.  S.)  64  Fed.  874^  87& 

PROPER  ELEOTION. 

The  phrase  "the  first  proper  election"  In 
Rev.  St  ft  11,  providing  that  when  a  person 
is  appointed  to  fill  a  vacancy  in  an  office  lUs 
successor  shall  be  elected  at  the  first  proper 
election  that  Is  held  more  than  80  days  after 
the  occurrence  of  the  vacancy,  was  construed 
In  State  v.  Barbee,  45  Ohio  St  347,  IB  N.  B. 
731,  to  mean  the  first  election  appropriate  to 
the  office;  that  is,  the  election  at  which  sach 
officers  are  regularly  and  properly  elected. 
State  ▼.  Nash,  64  N.  B.  558,  560,  66  Ohio  8t 
612. 

PROPER  0£PT. 

The  term  **proper  glft^  Is  sometimes 
used  to  denote  a  donatio  inter  tivos.    It  ex- 
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ists  "when  one  oat  of  mere  liberality  be- 
itowB  a  thing  upon  another,  there  being  no 
law  to  compel  him  to  it"  Flak  t.  Flores,  43 
Tex.  840,  343  (citing  2  CJolqnhoun,  Bonum 
Civil  Law,  109). 

FROPSB  INDOSSElIEirT. 

"Proper  indorsement,"  as  naed  with  ref- 
erence to  an  indorsement  on  a  negotiable  in- 
strument, means  snch  an  indorsement  as  the 
law  merchant  requires  in  order  to  authorize 
payment  to  the  holder.  If  presented  by  the 
original  payee,  no  indorsement  would  be 
proper,  or  at  least  necessary.  If  presented 
by  another,  a  proper  indorsement  to  show 
Buch  other's  title  would  be  requisite.  Kirk- 
wood  V.  First  Nat  Bank,  68  N.  W.  1016,  1018, 
40  Neb.  484»  24  L.  B.  A.  444,  42  Am.  St  Bep. 


PBOPEB  INFIiUENOB 

^'Proper  influence  is  the  influence  which 
one  person  gains  over  another  by  acts  of 
kindness  and  attention  and  by  correct  con- 
duct"   Millican  v.  MilUcan,  24  Tex.  426,  446. 

PBOPEB  MANNEB. 

Plaintiff  contracted  with  defendant  com- 
pany to  construct  a  bridge,  the  contract  pro- 
viding that  "in  case  the  contractor  shall  not 
well  and  truly  comply  with  and  perform  all 
the  terms  herein  stipulated,  or  in  case  it 
should  appear  to  the  engineer  of  the  defend- 
ant company  that  the  work  does  not  progress 
with  a  sufficient  speed  or  in  a  proper  man- 
ner," the  defendant  may  annul  the  contract 
if  It  sees  flt,  and  the  unpaid  part  of  the  value 
of  the  work  done  shall  be  forfeited.  Held, 
that  the  words  "in  a  proper  manner"  should 
be  construed  to  authorize  the  company  to 
annul  the  contract  whenever  it  appeared  to 
its  engineer  that  the  work  was  not  progress- 
ing with  sufficient  speed  or  in  a  proper  man- 
ner, without  question  by,  or  previous  notice 
to,  the  contractor.  The  proper  construction 
of  the  clause  depends  upon  the  meaning  of 
the  phrase  "or  in  a  proper  manner,"  and  the 
connection  in  which  it  should  be  used.  Ob- 
viously it,  like  a  connecting  phrase  "with 
sufficient  speed,"  refers  to  and  qualifies  the 
verb  "progress,"  and  consequently  the  sim- 
ple inquiry  is  whether  it  can  be  made  to 
work  where  it  is  hitched,  as  It  evidently  is 
not  needed  elsewhere.  It  seems  to  us  to 
have  been  put  where  it  *ls  to  give  a  better 
guaranty  of  completion  of  the  work  within 
the  time  fixed  than  was  afforded  without  it, 
and  thus  to  serve  a  purpose  and  have  a 
meaning;  for  to  assure  completion  of  the 
masonry  within  the  time  fixed,  less  than  two 
years,  acquired  methods  adopted  to,  and 
materials  and  appliances  provided  and  kept 
on  hand  suitable  and  sufficient  for,  the  great 
undertaking.  Henderson  Bridge  Co.  v. 
CyCJonnor,  11  S.  W.  18,  21,  88  Ky.  303. 
6  Wds.  *  P.— 52 


PBOPEB  1CEAJI8. 

A  covenant  for  the  collection  of  a  bond 
and  mortgage  providing  that  the  party  cove- 
nanting is  "to  take  proper  means"  therefor, 
should  be  construed  to  make  him  responsible 
for  the  laches  of  every  agent  employed  by 
him  in  proceedings  for  the  collection.  Hoard 
V.  Gamer,  10  N.  Y.  (6  Seld.)  261,  267. 


PBOPEB 


[TUBS. 


A  lessee  of  furnaces,  iron  works,  and  iron 
stone  mines  covenanted  to  work  the  furnace 
effectually  unless  prevented  by  inevitable  ac- 
cident or  want  of  materials,  or  unless  tho 
ironstone  should  be  insufficient  in  quantity 
€ir  quality,  or  would  not  of  itself  or  "with 
a  proper  mixture**  or  process  make  good, 
common  pig  iron.  Held,  that  the  '^proper 
mixture"  referred  to  was  not  necessarily  of 
ingredients  procurable  on  the  demised  prem- 
ises. Foley  y.  Addenbrooke,  13  Mees.  &  W. 
174. 

PBOPEB  KOTZOB. 

In  an  action  to  recover  for  an  injury  to 
a  person  on  a  tilghway,  an  admission  that 
the  "proper  notice  was  given"  was^  in  ef- 
fect, an  admission  that  a  sufficient  notice 
was  given;  and  it  could  not  be  contended 
that  the  admission  did  not  embrace  the  suf- 
ficiency of  the  notice  by  reason  of  the  fact 
that  they  were  qualified  by  the  statement 
that  the  notice  admitted  was  the  one  al- 
leged in  the  complaint,  which  was  alleged  to 
have  been  Insufficient  Heln  v.  Village  of 
Fairchlld,  58  N.  W.  413,  414^  87  Wis.  26& 

PBOPEB   OFFIOEB. 

"Proper"  is  defined  as  that  which  Is  es- 
sential, suitable,  adapted,  and  correct;  so 
that,  as  used  in  Ballinger's  Ann.  Codes  & 
St.  SS  5871,  5872,  relating  to  foreclosure  of 
mortgages,  and  providing  that  certain  no- 
tices shall  be  placed  in  the  hands  of  the  sher- 
iff or  other  proper  officer,  means  one  who  is 
suitable  and  adapted  to  the  execution  of  the 
power  conferred  with  accuracy  and  tech- 
nical precision,  and  will  not  be  held  to  in- 
clude the  constable,  who  has  no  special 
training  or  skilled  advice.  Pickle  v.  Smal- 
ley,  58  Pac.  581,  582,  21  Wash.  473. 

PBOPEB  OBDIHAKOB. 

Under  Pol.  Code,  S  2643,  sulxL  8,  pro- 
viding that  the  board  of  supervisors  must  by 
"proper  ordinance"  abolish  such  roads  as 
are  not  necessary,  and  sections  2619  and 
2G21,  providing  that  roads  may  be  aban- 
doned by  order  of  the  board,  a  road  may  be 
abandoned  by  order,  as  the  words  "proper 
ordinance"  in  the  first  section  quoted  require 
nothing  more  than  a  proper  order.    Keena 
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▼.  Placer  Ck>unt7  Stip'ra»  26  Pac.  616,  616,  89 
CSaL  11. 

P&OPBB  PABTT. 

Proper  parties  are  those  without  whom 
a  substantial  decree  may  be  made,  but  not 
a  decree  which  shall  completely  settle  all  the 
questions  which  may  be  involved  in  the  con- 
troversy, and  conclude  the  rights  of  all  the 
persons  who  have  any  interest  in  the  sub- 
ject-matter of  the  litigation.  Tatum  t.  Rob- 
erts, 60  N.  W.  848,  849,  69  Minn.  62;  Lum- 
bermen's Ins.  Co.  V.  City  of  St  Paul,  80  N. 
W.  357,  358,  77  Minn.  410;  Rosina  t.  Trow- 
bridge, 17  Pac.  761,  766,  20  Nev.  106. 

"Proper  parties"  are  all  other  than  those 
who  have  an  interest  in  the  controversy,  that 
a  final  decree  between  the  parties  before  the 
court  cannot  be  made  without  affecting  their 
interests,  or  leaving  the  controversy  In  such 
a  situation  that  its  final  determination  may 
be  inconsistent  with  equity  and  good  con- 
science. Donovan  y.  Campion  (U.  S.)  85  Fed. 
71,  72,  29  a  0.  A.  30. 

Every  party  who  has  an  Interest  in  the 
controversy  or  the  subject-matter  which  is 
separable  from  the  interest  of  the  parties 
before  the  court,  so  that  It  will  not  be  im- 
mediately affected  by  a  decree  which  does 
complete  justice  between  them,  is  a  proper 
party.  Sioux  City  Terminal  Railroad  & 
Warehouse  Co.  ▼.  Trust  Co.  of  North  Amer- 
ica (U.  B.)  82  Fed.  124,  126,  27  C.  C.  A.  78. 

A  "proper  party,"  as  distinguished  from 
one  whose  presence  is  necessary  to  the  de- 
termination of  the  controvei*8y,  is  one  who 
has  an  interest  in  the  subject-matter  of  the 
litigation,  wtiich  niay  be  conveniently  set- 
tled therein.  Kelley  ▼.  Boettcher  (U.  8.)  86 
Fed.  55,  64,  29  C.  0.  A.  14. 

Necessary  party  distlnsuislied* 

See  "Necessary  Partlea." 

P&OPBB  PEB80K. 

Other  proper  person,  see  ••Other.*^ 

PBOPEB  BEPBESENTATIVB. 

In  a  statute  providing  that  in  case  of 
the  death  of  the  creditor  pending  an  action 
to  foreclose  a  mortgage  an  action  may  be 
revived  and  continued  against  his  proper  rep- 
resentatives, the  term  "proper  r^resenta- 
tives**  means  the  successor  in  interest  of  the 
mortgagor,  which  Includes  the  widow  and 
heir,  and  not  merely  the  administrator. 
Zaegel  ▼.  Kuster,  7  N.  W.  781,  783,  61  Wis. 
31. 

PBOPEB  BESIDENGE. 

"Proper  residence,"  as  used  in  Bey.  St 
i  690,  which  proyides  that  the  support  of  an 


Insane  person  shall  be  charged  to  the  proper 
county  when  his  **proper  residence"  shall 
have  been  ascertained,  means  the  place  in 
which  he  has  taken  up  his  abode  with  the 
present  intention  of  remaining;  the  place 
where  he  expects  to  reside;  where  he  would 
exercise  his  political  right  to  vote  if  an 
elector;  where  his  personal  property  would 
be  taxable.  The  words  were  used  in  the  stat- 
utes in  very  much  the  same  sense  as  the 
words  "acquired  domicile*'  In  some  authori- 
ties; that  is,  a  place  where  a  person  has  vol- 
untarily fixed  his  abode,  not  merely  for  a 
mere  special  or  temporary  purpose,  but  v^itb 
the  present  intention  of  making  it  his  home. 
State  V.  Dodge  County,  13  N.  W.  680,  682,  56 
Wis.  79. 

PBOPEB  TITIiB. 

The  words  "proper  title,**  In  Act  1874,  f 
1,  Gen.  St  S  218C.  declaring  that  "every  per- 
son in  the  peaceable  and  undisputed  pos- 
session of  lands,  who  shall  for  five  continu- 
ous years  continue  in  such  possession,  etc. 
shall  be  held  and  adjudged  to  be  the  legal 
owner  of  said  lands,  to  the  extent  and  ac- 
cording to  the  purport  of  his  or  her  proper 
title  or  pre-emption,"  means  a  "paper  title.'* 
Knight  V.  Lawrence,  36  Pac.  242,  244^  19 
Colo.  426. 

PBOPEB  TOOX.S  OB  DfPLEMENTfl^ 

Rev.  Code,  H  3304,  3306,  exempting  from 
execution,  etc.,  the  "proper  tools  or  imple- 
ments of  a  farmer,**  should  be  construed  to 
include  only  the  ordinary  and  usual  tools  of 
husbandry,  and  not  to  extend  to  a  threshing 
machine  owned  by  a  farmer  to  thresh  his 
own  grain  and  that  of  others  for  hire.  Mey- 
er V.  Meyer,  28  Iowa,  369,  376^  92  Am.  Dec 
432. 

PBOPEBXiT. 

An  instruction  in  a  soft  tor  damage  to 
cattle  while  in  the  hands  of  a  carrier,  re- 
quiring the  jury  to  take  as  the  basis  of  cal- 
culation of  damages  the  condition  of  the  cat- 
tle if  "properly  handled  and  transported," 
means  a  handling  with  reasonable  care. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Chittim,  00  8. 
W.  284,  286,  24  Tex.  Civ.  App.  699. 

Laws  1889,  c  560,  9  6,  requiring  employ- 
ers  to  see  that  all  dangerous  machinery  is 
'^properly  guarded,*'  means  so  guarded  as  to 
meet  the  demands  and  requirements  of  rea- 
sonable care.  Spauldlng  ▼.  Tucker  &  Carter 
Cordage  Co.,  34  N.  Y.  Suppi  237,  238,  13  Misc. 
Rep.  808. 

A  finding  that  a  load  was  properly 
placed  on  a  wagon  meant  that  it  was  care- 
fully and  prudently  placed*  Davis  v.  Town 
of  Guilford,  66  Conn.  351.  866^  U  AtL  850. 
368. 
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PROFEBXT  AUTHENTIOATED. 

The  words  **properly  and  legally  authen- 
ticated" hi  a  statute  requiring  certain  in- 
struments to  be  so  authenticated  in  order 
to  render  them  admissible  in  evidence  are 
properly  to  be  construed  as  if  the  erpression 
were  ''so  properly  and  legally  authenticated 
as  to  entitle  them  to  be  admitted  in  evi- 
dence"; that  is,  "so  pn^^erly  and  legally  au- 
thenticated that  they  would  be  entitled  to  be 
admitted  in  evidence.**  This  authentication 
in  regard  to  original  papers  may  be  made  b^ 
oral  proof  as  to  the  verity  and  identity  of 
the  original,  and  that  they  would  be  i^ven 
their  alleged  effect  in  the  courts  of  the  couxi- 
try  where  they  were  used.  In  re  Fowler 
(U.  S.)  4  Fed.  308,  81JL 

PBOPEBIiT  SXEOUTED. 

All  that  is  necessarily  included  In  the 
words  "properly  executed*'  in  an  entry  of  the 
Justice,  "summons  was  returned  properly  ex- 
ecuted,** is  that  it  was  served  at  some  time 
in  the  manner  prescribed  by  law,  as  by  de- 
livering a  copy  thereof  to  defendant  or  to  a 
member  of  his  family,  or  by  posting  at  his 
residence.  Homer  y.  Huffman,  43  S.  B.  132, 
135,  fi2  W.  Va.  40. 

PBOPEBI.T  MADB. 

The  words  "properly  made^**  as  used  in 
Rev.  St  art  8821,  providing  that  all  surveys 
properly  made  by  virtue  of  valid  land  cer- 
tificates, and  not  in  conflict  with  any  other 
claim,  shall  be  deemed  valid,  etc.,  "though 
they  may  apply  to  the  mathematical  correct- 
ness with  which  lands  embraced  in  surveys 
returned  are  delineated,  are  as  aptly  applied 
to  the  legality  of  surveys,  to  the  legal  right 
by  survey  to  appropriate  the  land  covered 
by  it**  Adams  v.  Houston  ft  T.  a  By.  Co., 
7  8.  W.  728,  741,  70  Tex.  252. 

PBOPEBI.T  FBOVISIONED. 

"Properly  provisioned,"  as  used  in  the 
rule  that  every  master,  when  sailing  to  or 
from  a  foreign  port,  is  bound  to  see  before 
he  sets  sail  that  his  vessel  is  properly  pro- 
visioned for  the  intended  voyage,  does  not 
mean  bare  sufficiency  for  a  quick  passage. 
It  means  a  reasonable  provision  for  what  is 
liable  to  happen  upon  the  seas,  though  it  be 
unexi)ected.  A  mast^  is  bound  to  provide 
for  such  storms,  such  delays,  such  calms  as 
often  happen  which  may  prolong  a  voyage. 
United  States  y.  Reed  (U.  8.)  86  Fed.  308^ 
811. 

PROPEBI.T  SHOD. 

"Properly  shod,"  as  usM  in  a  warranty 
that  a  horse  was  sure-footed  when  properly 
shod,  means  that  the  horse^s  organic  peculiar- 
ity and  low  gait  should  be  taken  into  the 


account  in  shoeing,  so  as  to  obvlats  their 
tendency  to  make  him  stumble,  so  far  as 
possible.  Morse  v.  Pitman,  4  AtL  880,  881, 
84  N.  H.  11« 

PROPERTY. 

Bee  "Abandoned   Property^;    ••Absolute 
Property";  "Aft«-acaulred  Property"; 
"Agricultural    Property";     "Ajacestra) 
Properly";  "Church  Property";  "Com- 
munity Property**;    "Corporate  Prop- 
erty**;    "Entire   Property*';     *'Ganan- 
clal   Property";    "General  Property**; 
"Household     Property**;     "Injury     to 
Property";  "Joint  Property'*;  "Landed 
Propert3r";  "Literary  Property";  "Loose 
Property";     "Lost     Property";    "Mill 
Property";    "Mixed    Property";    "Per- 
ishable   Property";    "Personal    Prop- 
erty";   "Private    Property";    "Public 
Property";  "Railroad  Property;; ;  "Real 
Property";  "Right  of  Property";  "Sep- 
arate Property;?;    "Special  Property'<J; 
"Taxable  Property";   "Visible  Proper- 
ty**;   "Willful    Injury    to    Property"; 
"Wrecked  Property." 
All  my  property,  see  "All.** 
All  other  property,  see  "All  Other.*' 
All  property,  see  "All." 
Any  property,  see  "Any." 
Chattel  property,  see  "Chattel." 
Immovable  property,  see  "Immovable.** 
Limited  property,  see  "Limited." 
Movable  property,  see  "Movables." 
Other  property,  see  "Other." 

The  terms  "life,"  "liberty,"  and  •prop- 
erty," as  employed  in  the  fifth  amendment  of 
the  Oonstitutlon,  are  representative  terms, 
and  cover  every  right  to  which  a  member  of 
the  body  i^olitic  is  entitled  under  the  law. 
Within  their  comprehensive  scope  are  em- 
braced the  right  of  self-defense,  freedom  of 
q;>eech,  religious  and  political  freedom,  the 
right  to  buy  and  sell  as  others  may;  all  our 
liberties,  personal,  civil,  and  political;  tn. 
short,  all  that  makes  Ufe  worth  living. 
State  V.  Julow,  81  S.  W.  781,  782,  120  Mo. 
168,  20  L.  R.  A.  257,  60  Am.  St  Rep.  443. 

Property  is  nomen  generalissimum,  and: 
extends  to  every  q^ecies  of  valuable  right  and 
interest,  including  real  and  personal  property, 
easements,  franchises,  and  other  incorporeal 
hereditaments.  Lawrence  v.  Hennessy,  65 
S.  W.  717,  719.  165  Mo.  659;  Boston  &  L. 
R.  Corp.  V.  Salem  &  L.  R.  Co.,  68  Mass. 
(2  Gray)  36;  Scranton  v.  Wheeler,  21  Sup. 
Ct  48,  69,  179  U.  S.  141,  46  L.  Ed.  12C;. 
Caro  V.  Metropolitan  El.  Ry.  Co.,  46  N.  Y. 
Super.  Ct  (14  Jones  A  S.)  164,  168;  Metro- 
politan City  Ry.  Co.  v.  Chicago  W.  D» 
Ry.  Co.,  87  m.  317;  Illinois  Cent.  R.  Co.  v. 
Commissioners  of  Highways  of  Town  of 
Mattoon,  48  N.  E.  1100,  1101,  161  IlL  247; 
Southern  Kansas  Ry.  Co.  v.  Oklahoma  City,. 
69  Paa  1060,  12  OkL  82. 
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Property  Blgnlfles  every  species  of  prop- 
^rtJ.  It  is  nomen  generalissimuin,  and  com- 
prehends all  a  man's  worldly  possessions. 
Rossetter  y.  Simmons  (Pa.)  6  Serg.  ft  B. 
452. 

In  its  proper  sense  property  includes  ey- 
erything  which  goes  to  make  up  one's  wealth 
or  estate.  Carlton  ▼.  Carlton«  72  Me.  116» 
116,  39  Am.  Rep.  307. 

The  term  '*property"  means  eyerything 
of  exchangeable  value.  In  re  Tihurdo  Par- 
rott  (U.  S.)  1  Fed.  481,  606;  Butchers'  Beney. 
Ass*n  V.  Crescent  City  Livestock  Landing  ft 
Slaughter-House  Co.,  83  U.  S.  (16  Wall.)  36, 
127,  21  L.  Ed.  394;  Harbison  v.  Knoxville 
Iron  Ck>.,  53  S.  W.  956,  957,  103  Tenn. 
421,  56  L.  R.  A.  816^  76  Am.  St  Rep.  682. 

"Property,"  according  to  the  definition 
in  Jacob,  is  the  highest  right  a  man  can  have 
to  anything,  being  used  for  that  right  which 
one  hatfi  to  lands  or  tenements,  goods  or 
cl)^ttels,  which  in  no  way  depend  on  another 
man's  courtesy.  Reed  v.  Belfast,  20  Me.  pt 
1    (2    App.)    246*    249. 

•Troperty,"  when  unrestricted,  Includes 
every  class  of  property  which  a  man  can 
own,  but  it  is  generally  used  In  a  less  com- 
prehensive sense.  Wilson  v.  Beckwith,  140 
Mo.  359,  41  S.  W.  985,  988.  See,  also,  Wilson 
y.  Beckwith,  117  Mo.  61,  74,  22  S.  W.  689. 

The  word  ''property"  in  Act  Jan.  24, 
1853,  entitled  ''An  act  to  amend  Gode^  9 
1848,"  relating  to  attachments  of  a  debtor's 
property,  is  a  generic  term  including  all  the 
others,  meaning  that  the  defendant  has 
property,  namely,  goods  or  land,  etc.  The 
word  "property"  is  absolutely  general,  and 
specifies  no  kind;  and  hence  an  affidavit  for 
attachment  alleging  that  the  defendant  has 
property,  goods,  or  money,  or  lands  and 
tenements,  or  cboses  in  action,  which  he  re- 
fuses to  give  in  payment  or  security  of  the 
debt,  is  sufficient  without  specifying  in  what 
it  consists.  Bates  v.  Robinson,  8  Iowa  (8 
Clarke)  318,  320. 

A  contract  for  the  sale  of  real  estate 
provided  that  a  part  of  the  purchase  money, 
payment  of  which  was  to  be  deferred  for  a 
year,  should  be  secured  by  mortgage  on  prop- 
erty worth  at  least  two  for  one.  Held,  that 
the  word  "property"  was  too  indefinite  as 
to  the  kind  of  property  to  justify  a  decree  for 
specific  performance.  It  could  not  refer  to 
perishable  property,  as  vegetables  and  the 
like;  and  neither  could  it  embrace  bonds, 
stocks,  and  the  like,  as  in  that  case  the  term 
'•mortgage"  would  hardly  have  been  used, 
but  rather  the  expression  "collaterals"  or 
"pledge,"  or  both  the  term  "mortgage"  and 
one  of  the  latter.  Horton  v.  McKee  (U.  S.) 
68  Fed.  404. 

Property,  even  as  distinguished  from 
property  in  intellectual  production^  is  not, . 


In  its  modem  senses  confined  to  tSiat  which 
may  be  tonched  by  the  hand  or  seen  by  the 
eye.  What  is  called  "tangible  property"  has 
come  to  be,  in  most  great  oiteiprises,  but 
the  embodiment  physically  of  an  underlying 
life;  a  life  that  in  its  contribution  to  suc- 
cess is  immeasurably  more  tf ective  than 
mere  physical  embodiment  Such,  for  ex- 
ample, are  properties  built  upon  franchises, 
on  grants  of  government,  on  good  will  on 
trade-names,  and  the  like.  It  is  needless  to 
say  that  to  every  ingredient  of  property  thus 
made  up,  the  intangible  as  well  as  the  tangi- 
ble, that  which  is  discernible  to  mind  only 
as  well  as  that  susceptible  to  physical  touch, 
equity  extends  appropriate  protection.  Na- 
tional Tel.  News  CJo.  v.  Western  Union  Tel. 
Co.  (U.  S.)  119  Fed.  294,  299,  56  a  0.  A.  198, 
60  L.  R.  A.  806. 

Property  in  any  determinate  article  con- 
sists of  several  things — ^right  to  possession, 
title,  enjoyment,  and  disposal  of  the  object 
City  of  St  Louis  V.  Hill.  116  Mo.  527,  533, 
22  S.  W.  861,  21  L.  B,  A.  226. 

"Property"  is  a  general  term,  used  to 
designate  the  right  of  ownership,  and  in- 
cludes every  subject  of  whatever  nature^ 
upon  which  such  a  right  can  legally  aitacb. 
PeU  y.  Ball  (S.  0.)  Speers,  Bq.  48,  83. 

Property  has  certain  legal  Incidents  of 
which  it  cannot  be  divested,  and  one  of 
these  incidents  is  its  liability  for  the  debts  of 
its  owner.  Nickell  y.  Handly  (Va.)  10  Grat 
336,  345. 

Property  Is  either  corporeal  or  incor- 
poreal. Behfuss  v.  Moore  (Pa.)  26  Wkly. 
Notes  GA9. 106, 107. 

By  the  Constitution  it  is  provided  that 
the  term  "property,"  as  used  in  the  chapter 
with  reference  to  taxation,  shall  include  mon- 
eys, credits  upon  stocks,  demands,  franchises, 
and  all  other  matters  and  things  real,  per- 
sonal, and  mixed,  capable  of  private  owner- 
ship. Security  Sav.  Bank  y.  City  and  0>nn- 
ty  of  San  Francisco,  132  Gal.  599,  600,  64  Pac. 
898;  Savings  &  Loan  Soa  v.  City  and  Coun- 
ty of  San  Francisco,  63  Pac.  665,  667,  131 
Cal.  362;  City  and  County  of  San  FYancisco 
V.  La  Soci6td  Francalse  d'fipargnes  et  de 
Pr6Yoyance  Mutuelle,  131  Cal.  612.  614,  63 
Pac.  1016;  County  of  Santa  Clara  v.  South- 
em  Pac.  B.  0>.  (U.  S.)  18  Fed.  385.  390. 
This  section,  in  its  definition  of  that  which 
may  be  made  subject  to  taxation,  is  suffi- 
ciently comprehensive  to  include  all  matters 
and  things,  visible  and  invisible,  tangible 
and  intangible,  corporeal  and  Incorporeal,  ca- 
pable of  private  ownership.  Northwestern 
Mut  Life  Ins.  Co.  v.  Lewis  and  Clarke 
County,  72  Pac.  982,  983,  28  Mont  484. 
See,  also,  Pol.  Code  Idaho  1901,  9  1313,  subdL 
1;    Bev.  St  Utah  1898,  9  2505. 

The  term  "property,"  as  used  in  relation 
to  the  crime  of  theft  includes  money;  bank 
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bills;  goods  of  every  descriptloii  oommonly 
sold  as  merchandise;  every  kind  of  agricnl- 
tural  produce;  clothing;  any  writing  contain- 
ing evidence  of  an  existing  debt,  contract, 
liability;  promise  or  ownership  of  property, 
real  or  personal;  any  receipts  for  money, 
discharge,  release,  acquittance,  and  printed 
book  or  manuscript;  and,  in  general,  any  and 
every  article  commonly  known  as  and  called 
personal  property,  and  all  writings  of  every 
description,  provided  such  property  possesses 
any  ascertainable  value.  Pen.  Code  Tex. 
1895,  art  866. 

The  term  ••property,**  as  used  in  the  title 
relating  to  the  revenue  includes  moneys, 
credits,  bonds,  stocks,  franchises,  and  all  oth- 
er matters  and  things,  real,  personal,  and 
mixed,  capable  of  private  ownership;  but 
this  must  not  be  construed  so  as  to  authorize 
the  taxation  of  the  stocks  of  any  company 
or  corporation  when  the  property  of  such 
company  or  corporation  represented  by  sudi 
stocks  is  within  the  state,  and  has  been  tax- 
ed.   Pol.  Code  Mont  1895,  }  8680,  sabd.  L 

The  term  •^troperty,"  as  used  in  the 
chapter  defining  and  punishing  embezzle- 
ment, includes  any  and  every  article  com- 
monly known  and  designated  as  personal 
property,  and  all  writings  of  every  descrip- 
tion that  may  possess  any  ascertainable  val- 
ue.   Pen.  Code  Tex.  1895,  art  941. 

The  term  "property"  includes  both  real 
and  personal  property,  things  in  action,  mon- 
ey, bank  bills,  and  all  articles  of  value.  Qen. 
8t  Minn.  1894,  {  6842,  subd.  9. 

The  term  ••property,"  as  nsed  in  the 
revenme  act,  includes  moneys,  credits,  bonds 
(except  of  railroad  or  quasi  public  corpora- 
tions), stocks,  dues,  franchises,  and  all  other 
matters  and  things,  real,  personal  and  mix- 
ed, capable  of  private  ownership.  Pol.  Code 
Cal.  1903,  i  3617,  subd.  1. 

The  term  ••property,"  wherever  used 
in  the  chapter  relating  to  the  revenue,  shall 
be  held  to  mean  and  include  every  tangible 
or  intangible  thing,  being  the  subject  of 
ownership,  whether  animate  or  inanimate, 
real  or  personal.    Rev.  St  Mo.  1899,  S  9123. 

The  word  ••property"  includes  real,  per- 
sonal, and  mixed  estates  and  interests. 
Bates'  Ann.  St  Ohio  1904,  H  1536-907. 

The  word  ••property,"  as  used  in  the 
section  relating  to  the  appointment  of  re- 
ceivers. Includes  the  rents,  profits,  or  other 
income,  and  the  increase,  of  real  or  personal 
properly.  Code  Civ.  Proc.  N.  Y.  1899,  f 
713. 

The  word  ••property,"  as  used  in  the  me- 
chanics' lien  laws,  means  the  estate  in  fee; 
the  freehold,  leasehold,  or  other  estate  or 
interest  therein,  with  the  structure  or  other 
improvement  thereon,  and  the  fixtures  and 
other  personal  property  used  in  fitting  up 


and  equipping  the  same  for  the  purpose  for 
which  it  is  intended;  all  of  which  belong  to 
the  owner,  and  against  which  the  claim  is 
filed  as  a  lien.  P.  &  L.  Dig.  Laws  Pa.  1897, 
vol.  4,  coL  1160,  i  a 

As  all  property* 

The  terms  ••property"  and  ''all  prop- 
erty," in  a  statute  relating  to  taxation  of 
railroad  and  canal  companies,  are  not  in- 
terchangeable terms,  and  one  cannot  be  sub- 
stituted for  the  other.  State  Board  of  As- 
sessors V.  Central  R.  Co.,  4  Atl.  578,  604, 
48  N.  J.  Law  (19  Vroom)  146. 

•^Property,"  as  used  in  an  amendment  to 
the  Constitution  which  requires  that  prop- 
erty shall  be  assessed  for  taxes  under  gen- 
eral laws  and  by  uniform  rules,  means  all 
property.  Central  R.  Co.  v.  State  Board  of 
Assessors,  2  Atl.  789,  798,  48  N.  J.  Law  (19 
Vroom)  1,  57  Am.  Rep.  516. 

The  term  ••property,"  as  used  in  Act 
March  8,  1797,  c.  74,  9  6,  declaring  that  the 
claim  of  priority  on  the  part  of  the  United 
States  shall  accrue  in  a  case  where  a  debtor, 
not  having  sufficient  property  to  pay  all  his 
debts,  shall  have  made  a  voluntary  assign- 
ment thereof,  means  all  the  property  which 
the  debtor  possesses.  United  States  v.  Hooc, 
7  U.  S.  (3  Cranch)  73,  91,  2  L.  Ed.  370. 

In  a  statute  which  makes  it  a  ground  for 
attachment  that  defendant  has  disposed  of 
his  property  with  the  intent  to  hinder  and 
delay  his  creditors,  or  is  about  to  do  so 
(Mansf.  Dig.  Ark.  c  9,  J  309),  the  word  ••prop- 
erty" does  not  mean  all  the  debtor*s  property ; 
and  hence  there  is  no  inconsistency  in  al- 
leging in  the  affidavit  for  attachment  that  de- 
fendants have  disposed  of  their  property,  and 
they  are  about  to  dispose  of  it  Salmon  v. 
Mills  (U.  S.)  68  Fed.  180,  181,  15  C.  G.  A. 
35a 

As  used  in  Rev.  St  U.  S.  1874,  9  728, 
applicable  to  the  District  of  Columbia,  pro- 
viding that  ••any  married  woman  may  con- 
vey, devise,  and  bequeath  her  property,  or 
any  interest  therein,  in  the  same  manner  and 
with  like  effect  as  if  she  were  unmarried," 
the  word  ••property"  includes  every  right  and 
interest  which  a  person  has  in  lands  and 
chattels,  and  Is  bioad  enough  to  include  ev- 
erything which  one  person  can  own  and 
transfer  to  another,  without  distinction  as 
to  the  manner  in  which  the  title  was  ac- 
quired, and  includes  property  received  by  a 
wife  as  a  gift  from  her  husband,  as  well  as 
all  her  other  property.  Hamilton  v.  Rath- 
bone,  20  Sup.  Ct  155,  158,  175  U.  &  414,  44 
L.  Ed.  219. 

The  term  ••property,"  within  the  mean- 
ing of  an  open  fire  policy  on  property  con- 
tained in  specified  buildings,  will  cover  arti- 
cles kept  for  use,  as  well  as  those  kept  for 
sale.  Burgess  v.  Alliance  Ins.  Co.,  92  Mass. 
(10  Allen)  22L 
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The  word  '^ropertj***  as  used  in  Const 

8  288,  providing  that  no  property  situated 
between  tbe  river  and  the  levee  should  be 
taxed  for  levee  purposes,  did  not  include  any 
species  of  intangible  property  which  is  In  no 
wise  affected  by  tiie  overflow  of  the  river. 
Board  of  Levee  Oom'rs  for  Yazoo  &  Missis- 
sippi Delta  T.  Houston,  83  South.  491,  81 
Miss.  619. 

The  words  "real  and  personal  property," 
as  used  in  Const,  art  6,  S  8,  which  provides 
that  laws  shall  be  passed,  taxing  by  a  uni- 
form rule  all  moneys  and  credits,  and  also 
all  real  and  personal  property  according  to 
its  true  value  in  money,  include  every  kind  of 
property  whatsoever;  and  therefore,  when 
a  municipal  corporation  exercises  the  tax- 
ing power,  it  must  tax,  without  regard  to 
charter  provisions,  according  to  its  true  value 
in  money,  and  by  a  uniform  rule,  all  prop- 
erty within  the  corporate  limits,  both  real 
and  personal,  including  moneys,  credits,  et& 
Redmond  v.  Commissioners  of  Town  of  Tar- 
boro,  10  8.  B.  8i6,  850,  861,  106  N.  a  122, 
7  L.  R.  A.  639. 

As  botli  real  and  personal. 

The  word  **property"  includes  both  real 
and  personal  property.  Code  Civ.  Proc.  CaL 
1903,  9  17,  subd.  1 ;  Pol.  Code  Cal.  1908,  I  17, 
subd.  1;  Pen.  Code  Cal.  1903,  S  7,  subd. 
10 ;  Civ.  Code  Cal.  1903,  t  14,  subd.  1 ;  Laws 
N.  Y.  1892,  c  677,  9  2;  Code  W.  Va.  1899, 
p.  134,  c.  13,  S  17 ;  Code  Ala.  1896,  9  2 ;  Sand. 
ft  H.  Dig.  Ark.  1898,  9  7209;  Gen.  St  Kan. 
1901,  9  7342,  subd.  10 ;  Gen.  St  Kan.  1901,  9 
2313;  Rev.  St  Okl.  1903,  9  2699;  Rev.  St 
Okl.  1903,  9  2808;  Rev.  St  Tex.  1896,  art 
3270;  Pen.  Code  Ariz.  1901,  par.  7,  subd. 
10;  Rev.  St  Mo.  1899,  9  4160;  Shannon's 
Code  Tenn.  1896,  9  63;  Wooldridge  v.  Page, 
68  Tenn.  (9  Baxt)  325,  331;  Ann.  Codes  & 
St  Or.  1901,  9  2186;   Pol.  Code  Mont  1896, 

9  16,  subd.  1;  Code  Civ.  Proc.  Mont  1895, 
9  8463,  subd.  1;  Pen.  Code  Mont  1896,  9  7, 
subd.  10;  Civ.  Code  Mont  1895,  9  4662,  subd. 
1;  Rev.  St  Utah  1898,  9  2498;  Rev.  Codes 
N.  D.  1899,  9  7726;  Pen.  Code  S.  D.  1903, 
9  821;  Rev.  Codes  N.  D.  1899,  9  5136;  Civ. 
Code  S.  D.  1903,  9  2469;  Code  N.  a  1883,  9 
3766,  subd.  6;  Code  Civ.  Proc  S.  C.  1902, 
i  446;  Pen.  Code  Ga.  1895,  9  2;  Rev.  St 
Wis.  1898,  9  4972;  Horner's  Rev.  St  Ind. 
1901,  9  1285;  Code  Iowa  1897,  9  48,  subd.  10; 
Briggs  V.  Brlggs,  29  N.  W.  632,  638,  69  Iowa, 
617 ;  State  v.  Topeka  Water  Co.,  60  Pac.  337, 
842,  61  Kan.  647,  561 ;  Campbell  v.  Perry,  9  N. 
Y.  Snpp.  330,  333,  56  Hun,  639;  Butts  v. 
Dickinson  (N.  Y.)  12  Abb.  Prac.  60,  63; 
Wing  V.  Disse  (N.  Y.)  16  Hun.  190.  194; 
Woolridge  v.  Page,  69  Tenn.  (1  Lea)  135,  142 ; 
Worth  V.  Wright,  122  N.  C.  335,  336,  29. S.  B. 
361;  Durboraw  v.  Durboraw,  72  Pac  666, 
567,  67  Kan.  139 ;  State  v.  Barr,  28  Mo.  App. 
84.  85;  Winfree  v.  Bagley,  9  S.  B.  198,  199, 
102  N.  C.  516;    Aurora  Nat  Bank  v.  Black, 


29  N.  B.  396,  897,  129  Ind.  695;    Fears  v. 
State,  29  S.  B.  463,  466,  102  Ga.  274. 

"Property"  is  a  generic  term  of  exten- 
sive application.  It  includes  real  and  per- 
sonal estate,  and  the  right  and  title  to  and 
interest  in  the  same.  Russell  v.  Ralph,  10 
N.  W.  618,  619,  63  Wis.  828;  McKeon  v. 
Bisbee,  9  Cal.  137,  142,  70  Am.  Dec  642; 
Primm  v.  City  of  BelleVille,  69  111.  142,  144. 

^  The  word  ''property,"  when  used  in  a 
will  directing  the  disposition  of  testator's 
property,  will,  in  the  absence  of  explanatory 
words,  be  construed  to  include  both  real  and 
personal  property.  White  v.  Commonwealth, 
1  AU.  88,  84,  110  Pa.  90;  Fosdick  v.  Town 
of  Hempstead,  8  N.  Y.  Supp.  772,  773,  55  Hun, 
611 ;  Fry  v.  Shipley,  29  S.  W.  6,  8,  94  Tenn. 
(10  Pickle)  252;  Brawley  v.  Collins,  88  N.  a 
606,  607. 

The  term  'property"  embraces  both  real 
and  personal  estate,  and  under  it,  when  used 
in  a  general  residuary  clause  in  a  will, 
the  real  estate  of  the  testator  not  attempted 
to  be  spedfkcally  disposed  of  is  Included. 
White  V.  Keller  (U.  S.)  68  Fed.  796.  800,  15 
C.  C.  A.  683  (citing  Morris  v.  Henderson,  87 
Miss.  492). 

The  word  ••property,"  when  used  with- 
out qualits^ing  words,  embraces  within  its 
meaning  both  real  and  personal  estate.  It 
signifies  the  right  one  has  in  lands,  and  Is 
expressly  used  in  that  sense  by  the  learned 
and  unlearned,  and  by  men  in  all  statioos 
of  life.  When  used  in  last  wills  and  testa- 
ments, or  other  instruments  of  conveyance^  It 
is  regarded  as  a  term  including  all  classes  of 
property.  Mason  v.  Hackett  (N.  Y.)  85  Hun, 
288,  240. 

The  word  "property"  Is  comprehensive 
enough  to  embrace  both  real  and  personal 
property,  under  Code,  i  1956,  providing  that 
property  exempted  by  law  from  sale  under 
execution  or  attachment  shall,  on  the  death 
of  a  husband,  descend  to  his  widow  and  chil- 
dren; but  it  must  be  here  restricted  to  real 
property,  so  as  to  give  effect  to  Code  1871, 
S  1290,  giving  to  a  widow  the  exempt  per- 
sonal property  of  her  deceased  husband. 
Hickman  v.  Ruff,  66  Miss.  649,  650. 

The  word  ••property,"  as  used  in  the 
treaty  between  the  United  States  and  the 
Mexican  Republic,  allowing  Mexicans  in  ter- 
ritories previously  belonging  to  Mexico,  but 
which  remained  for  the  future  within  the 
United  States,  to  move  to  Mexico,  retaining 
the  property  which  they  possessed  In  said 
territories,  is  to  be  taken  in  its  most  general 
and  liberal  sense,  as  applying  to  lands  as 
well  as  movable  possessions.  Pino  v.  Hatch, 
1  N.  M.  126,  143. 

••Property"  is  defined  to  mean  •'estate,'* 
and  ••estate"  to  mean  '•property,'*  and  it  Is 
otherwise  said  that  property  is  the  right  a 
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man  can  haye  to  anything,  real  or  personal. 
The  word  ^'property"  comprehends  the  mean- 
ing ot  both  jfords,  and  hence  it  is  held  that 
where  an  officer  made  a  return  under  the 
statate  that  he  could  find  no  corp<mite  prop- 
erty wherein  to  satiafy  the  ezecntion,  nidng 
the  words  of  the  statute,  ^'corporate  prop- 
erty or  estate,**  It  was  held  to  be  sufficient 
Stanley  t.  Stanley,  26  Me.  191,  199. 

The  word  ••property,"  as  used  In  How. 
ft  H.  Code,  p.  626,  §  43,  providing  that  in  all 
cases  the  property  of  the  defendant  shall  be 
bound  and  liable  to  any  judgment  that  may 
be  entered  up  from  the  time  of  entering  such 
judgment,  Includes  not  only  personal  estate^ 
but  every  estate,  interest  or  right  in  lands, 
tenements,  and  hereditaments.  Moody  y. 
Parr's  Lessee.  33  Miss.  192,  195. 

The  word  ••property"  Is  frequently  used 
in  our  laws  relating  to  the  execution  of  a 
judgment  in  ciTil  actions  as  a  g^ieral  term 
denoting  both  real  and  personal  property,  and 
it  is  so  defined  In  Gomp.  Laws  1888,  |  2997; 
and  we  are  of  the  opinion  that  such  Is  its 
meaning  as  used  In  Oomp.  Laws  1888,  9  3450, 
providing  that  if  a  purchaser  of  property  at 
an  execution  sale  fails  to  recover  possession 
because  of  an  irregularity  In  the  sale,  or  if 
the  property  was  not  subject  to  execution 
and  sale,  the  court  must  revive  the  original 
judgment  for  the  amount  paid.  etc.  Utah 
Nat*  Bank  v.  Beardsley,  87  Paa  586,  687,  10 
Utah,  404. 

By  ''all  property ,••  as  used  In  Rev.  St 
1894,  I  2673,  providing  that  the  appointment 
of  a  guardian  shall  extend  to  all  of  the  prop- 
erty of  the  minor,  is  meant  not  only  personal 
property,  but  real  estate.  Kinsley  v.  Kins- 
ley, 49  N.  B.  819,  821,  160  Ind.  67. 

Code,  9  8766,  subsec.  0,  provides  that  in 
construing  statutes  the  word  ••property"  shall 
include  all  property,  both  real  and  personal, 
unless  manifestly  contrary  to  the  legislative 
intent  Durham  Fertilizer  Ck>.  v.  Little,  24 
S.  B.  664,  666,  118  N.  G.  808. 

The  term  ••property,"  as  used  in  Act 
April  9,  1811,  re-enacted  in  Rev.  St  1830,  p. 
600,  H  9,  10,  providing  that  upon  the  disso- 
lution of  any  corporation,  unless  other  per- 
sons shall  be  appointed  by  competent  au- 
thority, the  directors  of  the  corporation  shall 
be  the  trustees  of  the  creditors  and  stock- 
holders, with  full  power  to  collect  and  pay 
the  outstanding  debts,  and  divide  among  the 
stockholders  the  money  and  other  property 
that  may  remain,  includes  both  real  and 
personal  property,  as  the  term  ••prc^erty,"  in 
the  statute,  must  be  deemed  to  have  been 
used  in  its  general  and  popular  sense,  and, 
80  used,  it  includes  both  lands  and  chattels. 
Owen  V.  Smith  (N.  T.)  31  Barb.  641,  646. 

A  clause  in  a  fire  policy  provided  that  if 
the  property  should  be  sold  or  transferred, 


or  any  change  take  place  in  the  title  or  po*- 
session  by  voluntary  transfer  or  conveyance, 
or  if  the  interest  of  the  insured  in  the  prop- 
erty, whether  as  owner,  trustee,  consignee, 
factor,  agent  mortgagee,  lessee,  or  other- 
wise, should  not  be  truly  stated,  etc.,  held, 
that  the  word  ••property"  referred  to  both 
real  and  personal  property,  and  not  merely 
to  real  property.  Girard  Fire  &  Marine  Ins. 
Go.  V.  Hebard,  95  Pa.  45,  61. 

Gode  1873,  9  2469,  provides  that  ••prop- 
erty given  by  an  intestate  by  way  of  ad- 
vancement to  an  heir  shall  be  considered  part 
of  the  estate,  so  far  as  regards  the  division 
and  distribution  thereof,  and  shall  be  taken 
by  such  heir  towards  his  share  of  the  es- 
tate at  what  it  would  now  be  worth  if  in  the 
condition  in  which  It  was  so  given  to  him." 
Held,  that  the  word  ••property"  covers  every 
description  of  property,  both  real  and  per- 
sonal, and  there  is  nothing  to  indicate  that 
the  Legislature  intended  advancements  of 
personalty  to  be  taken  from  the  personal  es- 
tate, and  advancements  of  real  estate  from 
the  real.  West  y.  Beck,  64  N.  W.  699,  600, 
96  Iowa,  620. 

The  term  "property"  includes  personal 
property,  and  also  every  estate,  interest  and 
right  In  lands,  tenements^  and  hereditaments. 
Gode  Miss.  1892,  S  1614;  Comp.  Laws  Mich. 
1897,  S  11794. 

Eajoymeat,  iue»  amd  dispositioau 

The  term  ••property"  has  a  most  exten- 
sive signification,  and,  according  to  its  legal 
definition,  consists  in  the  free  use,  enjoy- 
ment and  disposition  by  a  person  of  all  his 
acquisitions,  without  any  control  or  diminu- 
tion, save  only  by  the  laws  of  the  land.  Ste- 
vens V.  State,  2  Ark.  291,  299,  36  Am.  Dec. 
72;  Grow  v.  State,  14  Mo.  237,  262;  Dixon 
v.  People,  48  N.  B.  108,  110,  168  HI.  179,  39 
L.  R.  A.  116;  Wynehamer  v.  People,  13  N. 
T.  (3  Kern.)  378,  396;  In  re  Gomingore  (U. 
S.)  96  Fed.  552,  657;  Pears  y.  State,  29  S.  B. 
463,  465, 102  Ga.  274. 

Property,  considered  as  an  exclusive 
right  to  a  thing,  contains  not  only  the  right 
to  use  it  but  a  right  to  dispose  of  it  either 
by  exchanging  it  for  another  thing,  or  by 
giving  it  away  to  any  other  person  without 
any  consideration,  or  even  throwing  it  away. 
Sherman  v.  Elder.  24  N.  Y.  381,  384;  Bank 
of  Toledo  V.  Bond.  1  Ohio  St  622,  662;  Wyne- 
hamer v.  People,  13  N.  Y.  378,  396. 

Among  the  incidents  of  property  in  land 
or  in  anything  else,  the  right  to  enjoy  its 
beneficial  use,  and  so  far  to  control  it  as  to 
exclude  others  from  that  use,  is  the  most 
beneficial  and  the  most  real.  Grand  Rapids 
Booming  Co.  v.  Jarirs,  30  Mich.  308,  320. 

Property  is  a  thing  over  which  a  man 
may  have  dominion,  and  power,  to  do  with  it 
as  he  pleases  as  long  as  he  does  not  violate 
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the  law.  Smith  r.  Campbell,  10  N.  O.  690» 
597. 

The  right  of  properly  Includes  the  power 
to  dispose  of  it  according  to  the  will  of  the 
owner.  The  Blanghterhouse  Cases,  83  U.  8. 
(16  Wall.)  36,  127,  21  L.  Bd.  394;  Harbison 
▼  Knoxville  Iron  Co.,  53  8.  W.  955,  957,  103 
Tenn.  421,  56  L.  B.  A.  816,  76  Am.  St  B^. 
682. 

Webster  defines  "property"  to  be  the  ez- 
clnsive  right  of  possessing,  enjoying,  and  dis- 
posing of  a  thing;  ownership;  an  estate, 
whether  in  lands,  goods,  or  money.  Spring 
Valley  Waterworks  t.  Schottler,  62  Cal.  69, 
72,  84.  See,  also.  Banning  ▼.  Sibley,  3  Minn. 
389,  404  (Gil.  282);  McKeon  T.  Bisby,  9  Cal. 
137,  142,  70  Am.  Dec.  642. 

Property,  in  its  broader  sense,  is  not  the 
physical  thing  which  may  be  the  subject  of 
ownership,  but  is  the  right  of  dominion,  pos- 
session, and  power  of  disposition  which  may 
be  acquired  over  it  Low  v.  Bees  Printing 
Co.,  59  N.  W.  362,  366,  41  Neb.  127,  24  L.  B. 

A.  702,  48  Am.  St  Rep.  670.  The  term 
"property"  includes  every  interest  one  may 
have  in  any  and  every  thing  that  is  the  sub- 
ject of  ownership  by  man,  together  with  the 
right  to  freely  possess,  use,  enjoy,  and  dis- 
pose of  the  same.  Prorer  v.  People,  141  111. 
171,  31  N.  B.  895,  16  L.  R.  A.  492;  Brace- 
ville  Coal  Co.  v.  People,  147  111.  66,  35  N.  B. 
62,  22  L.  B.  A.  340,  37  Am.  St  Bep.  206; 
Ritchie  V.  People,  155  111.  98,  40  N.  B.  454, 
29  L.  B  A.  79;    Gillespie  v.  People,  58  N. 

B.  1007,  1009.  188  111.  176,  52  L.  B.  A.  283, 
80  Am.  St  Rep.  176;  Booth  v.  People,  57 
N.  E.  798.  799.  186  111.  43,  50  L.  B.  A.  762, 
78  Am.  St  Rep.  229;  Bailey  v.  People.  60 
N.  B.  98,  99,  190  111.  28.  54  L.  B.  A.  838.  83 
Am.  St  Rep.  116;  State  ex  rel.  Star  Pub. 
Co.  V.  Associated  Press  Co.,  60  S.  W.  91,  98, 
159  Mo.  410.  51  L.  R.  A.  151.  81  Am.  St  Rep. 
368;  StatOD  v.  Norfolk  &  C.  R.  Co.,  16  S.  B. 
181,  184,  111  N.  C.  278,  17  L.  R.  A.  838. 

The  term  **property,*'  as  used  in  the 
Constitution,  is  not  confined  to  tangible  ob- 
jects which  can  be  passed  from  hand  to 
hand,  but  includes  those  rights  of  posses- 
sion, disposal,  management  and  of  contract- 
ing with  reference  thereto,  which  render 
property  useful,  valuable,  and  a  source  of 
happiness,  the  right  to  the  pursuit  of  which 
is  preserved.  State  v.  Kreutzberg,  90  N.  W. 
1098,  1100,  114  Wis.  530,  58  L.  B  A.  748, 
91  Am.  St  Bep.  934. 

"Property,"  in  the  legal  sense,  is  no 
more  than  the  exclusive  right  of  possession, 
enjoyment  or  disposition  of  a  thing,  which, 
of  course.  Includes  the  use  of  the  thing. 
Chicago  &  W.  I.  B  Co.  v.  Bnglewood  Con- 
necting By.  Co..  4  N.  B.  246,  249,  115  111.  375, 
56  Am.  Rep.  173.  See,  also.  People  v.  Havnor, 
48  N.  B.  541,  542,  149  N.  Y.  195,  31  L.  R.  A. 
689,  52  Am.  St  Bep.  707.    The  most  absolute 


land  title  Is  a  perpetual  right  of  exdustre  oc 
capation  and  perpetual  right  of  use.  Smith 
Y.  Furbish,  44  Aa  898,  408,  68  N.  H.  123,  47 
L.  B  A  226.  It  has  also  been  said  that 
pr(H;>erty,  in  its  legal  sense,  is  not  the  tiling 
itself,  but  certain  rights  in  and  ovw  the 
thing,  those  rights  being  (1)  user;  (2)  exclu- 
sion; (3)  disposition.  Dixon  v.  People,  48 
N.  B.  108,  110,  168  III.  179,  39  L.  B  A«  11& 
(citing  Lewis,  Bm.  Dom.  {  54). 

There  is  no  definition  of  '•property*^ 
which  does  not  include  the  power  of  dispo- 
sition and  sale,  as  well  as  the  right  of  private 
use  and  enjoyment  Indeed,  if  any  one  can 
define  "property"  eliminated  of  its  attri- 
butes, incapable  of  sale  and  place,  without  the 
protection  of  the  law,  it  were  well  that  the 
attempt  be  made.  Wynehamer  y.  People,  1ft 
N.  Y.  378,  396. 

The  exclusive  right  of  using  and  trans- 
ferring property  follows  as  a  natural  se- 
quence from  the  admission  of  the  right  itseIC 
Bx  parte  Law,  85  Ga.  285,  294,  295.  15  Fed. 
Oas.  8  (citing  Qrotius.  bk.  2,  c  6,  S  1).  See. 
also.  Bank  v.  Divine  Grocery  Go.,  87  S.  W. 
890,  892,  97  Tenn.  608. 

••Property,"  in  its  appropriate  sense, 
means  that  dominion  or  indefinite  right  of 
user  and  disposition  which  one  may  lawfully 
exercise  over  particular  things  or  subjects^ 
and  generally  to  the  exclusion  of  all  others. 
Rlgney  v.  City  of  Chicago,  102  111.  64,  77; 
Jaynes  v.  Omaha  St  Ry.  Co.,  74  N.  W.  67, 
74,  53  Neb.  631,  39  L.  R.  A.  761;  De  Lander 
V.  Baltimore  County  Com*rs.  50  Aa  427,  428, 
94  Md.  1.  "Property"  is  defined  as  the  do- 
minion or  indefinite  right  of  user  or  disposi- 
tion which  one  may  exercise  over  particular 
things  or  subjects.  This  is  its  appropriate 
meaning,  and  that  which  it  has  in  the  Con- 
stitution, although  it  is  not  infrequently  used 
to  indicate  the  thing,  rather  than  the  right 
and  much  of  the  uncertainty  and  confusion 
observable  in  the  decisions  have  arisen  from 
overlooking  this  distinction.  Waters  v. 
Wolf,  29  Atl.  646,  652,  162  Pa.  153,  42  Am. 
St  Rep.  815;  Illinois  Cent  B.  Co.  v.  City  of 
Chicago,  41  N.  B.  45,  47,  156  111.  9a 

••Property"  does  not  properly  mean  the 
material  thing— the  land  or  chattel  owned — 
but  means  only  the  right  of  the  owner  in  re- 
lation to  it  It  denotes  a  right  over  a  deter- 
minate thing.  Property  is  the  right  of  any 
person  to  possess,  use,  enjoy,  and  dispose  of 
a  thing.  The  right  of  indefinite  user  is  an 
essentia]  quality  or  attribute  of  absolute 
property,  without  which  absolute  propwty 
can  have  no  legal  existence.  Eaton  v.  Bos- 
ton, C.  ft  M.  B.  Co.,  51  N.  H.  504,  511,  12 
Am.  Rep.  147. 

Though  "property,"  In  its  legal  signifi- 
cance, includes  the  right  of  any  person  to 
possess,  use,  enjoy,  or  dispose  of  a  thing. 
Act  March   16»   1901,   making  a   sale  of   a 
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stock  of  goods  In  balk  fraadntont  and  yold 
ujiless  the  vendee  receives  from  the  vendor 
a  written  statement  of  the  names  and  ad- 
dresses of  all  his  creditors,  Is  not  nnconsti- 
tntional,  as  restricting  the  right  of  an  own- 
er to  dispose  of  his  property.  McDanlels  v. 
J.  J.  Connelly  Shoe  Co.,  71  Pac.  37»  38,  80 
Wash.  549,  60  L.  R.  A.  947,  94  Am.  St  Rep. 
889. 

The  right  to  the  use  and  enjoyment  of 
money  is  property.  Under  a  statute  restrict- 
ing arrest  of  women  to  actions  for  willfnl 
injuries  to  property,  etc.,  a  woman  may  be 
arrested  in  an  action  for  damages  for  induc- 
ing the  plaintifT,  by  false  and  fraudulent 
palming  of  worthless  securities,  to  lend  her 
money.  This  is  destroying  his  use  and  en- 
joyment of  the  money,  which  is  property. 
Eypert  v.  Bolenius  (N.  Y.)  2  Abb.  N.  a  193, 
195. 

As  Interest  •*  rls^t. 

The  term  ''property'*  may  be  defined  to 
be  the  interest  which  can  be  acquired  in  ex- 
ternal objects  or  things.  The  things  them- 
selves are  not,  in  a  true  sense,  property,  but 
they  constitute  its  foundation  and  material; 
and  the  idea  of  property  aprings  out  of  the 
connection  or  control  or  interest  which  ac- 
cording to  law  may  be  acquired  in  them  or 
over  them.  This  interest  may  be  absolute, 
or  it  may  be  limited  and  qualified.  It  is  ab- 
solute when  a  thing  is  objectively  and  law- 
fully appropriated  by  one  to  his  own  use 
in  exclusion  of  all  others.  It  is  limited  or 
qualified  when  the  control  acquired  falls 
short  of  the  absolute.  Griffith  v.  Charlotte, 
0.  &  A.  R.  Co.,  23  S.  C.  25,  38,  55  Am.  Rep.  1. 

In  Morrison  v.  Semple  (Pa.)  6  Bin.  94 
Chief  Justice  Tilghman  said  that  property 
signified  the  right  or  interest  which  one  has 
in  lands  or  chattels,  and  that  it  was  used  in 
that  sense  by  the  learned  and  unlearned — 
by  men  of  all  ranks  and  conditions.  Stief 
V.  Hai-t,  1  N.  Y.  (1  Comst)  20,  24;  Jackson 
V.  Housel  (N.  Y.)  17  Johns.  281,  283. 

''Property"  is  defined  to  be  the  highest 
right  a  man  can  liave  to  anything;  being 
use  for  that  right  which  one  hath  to  lands 
or  tenements,  goods  or  chattels,  which  in  no 
way  depends  on  another  man's  courtesy. 
Jackson  v.  Housel  (N.  Y.)  17  Johns.  281,  283 
(citing  Jac.  Law  Diet);  Stief  v.  Hart  (I 
Comst)  1  N.  Y.  20,  24. 

"In  a  state  of  civil  society,  property  of  a 
citizen  or  subject  is  ownership,  subject  to 
the  lawful  demands  of  the  sovereign.*'  Le- 
gal Tender  Cases,  79  U.  &  (12  WalL)  457- 
551,  20  L.  Ed.  287. 

The  term  "property,**  as  used  in  Const 
art  1,  fi  17,  forbidding  the  taking  of  property 
for  public  use  without  adequate  compensa- 
tion being  made  therefor,  means  not  only  the 
thing  owned,  but  also  every  right  which  ac- 


companies ownership  and  is  its  incident 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Fuller,  63  Tex. 
467,  469;  Ft  Worth  &  R.  G.  Ry.  Co.  v.  Jen- 
nings, 13  8.  W.  270,  76  Tex.  373,  8  L.  R.  A. 
180. 

Property  is  defined  to  be  the  right  and 
interest  which  a  man  has  in  lands  and  chat 
tela,  to  the  exclusion  of  others.  Estes  Park 
Tollroad  Co.  v.  Edwards,  82  Pac.  549,  550, 
3  Colo.  App.  74.  "The  word  'property'  de 
notes  the  interest  one  may  have  in  lands 
and  chattels  to  the  exclusion  of  others.** 
Ayers  v.  Lawrence,  59  N.  Y.  192,  198;  Mc- 
Keon  V,  Bisbee,  9  Cal.  137,  142,  70  Am.  Dec. 
642. 

The  term  "property**  comprehends  every- 
thing of  which  a  man  may  legally  have  the 
absolute  and  exclusive  domain.  People  v. 
City  of  Brooklyn  (N.  Y.)  9  Barb.  535,  546. 

"The  term  'property,*  in  its  broad  sense, 
signifies  that  to  which  one  has  an  unre- 
stricted and  exclusive  right.  Including  all 
that  is  one's  own,  whether  corporeal  or  in- 
corporeal.** King  V.  Gotz,  11  Pac.  656,  657, 
70  Cal.  236  (quoting  Bouv.  Law  Diet  tit 
"Property**);  Spring  Valley  Waterworks  v. 
Schottler,  62  Cal.  69,  72,  84. 

According  to  a  standard  elementary  au 
thor,  property  consists  of  those  things  wbicli 
belong  to  us  by  that,  exclusive  right  wbicb 
enables  us  to  exclude  all  others  from  having 
anything  at  all  to  do  with  them.  Bank  of 
Toledo  V.  Bond,  1  Ohio  St  622,  662  (citing 
Ratherforth's  Inst  p.  20;  Puffendorfs  Laws 
of  Nature,  p.  220). 

Property  is  defined  to  be  "the  unrestrict- 
ed and  exclusive  right  to  a  thing;  the  right 
to  dispose  of  a  substance  of  a  thing  in  every 
legal  way;  to  use  and  exclude  every  one  else 
from  interfering  with  it**  Burr.  Law  Diet  ■ 
To  hold  that  one  man  may  lawfully,  for  his 
own  pleasure  or  convenience,  make  use  of, 
or  in  any  way  interfere  with,  the  property 
of  another  without  his  permission,  would  be 
to  introduce  into  the  law  of  property  a  doc- 
trine both  novel  and  dangerous.  Bruch  v. 
Carter,  32  N.  J.  Law  (3  Vroom)  554,  561. 

As  the  thins  owned. 

The  term  **property,'*  although  frequent- 
ly applied  to  the  thing  itself,  In  strictness 
means  only  the  rights  in  relation  to  it 
Wynehamer  v.  People,  13  N.  Y.  378,  396; 
Bx  parte  Law,  35  Ga.  285,  294;  Smith  v. 
Furbish,  44  Atl.  398,  408,  68  N.  H.  123,  47 
L.  R.  A.  226. 

The  word  "property"  means  everything 
which  is  the  subject  of  ownership.  Stanton 
V.  Lewis,  26  Conn.  444,  449;  Boston  &  L.  R. 
Corp.  V.  Salem  &  L.  R.  Co.,  68  Mass.  (2 
Gray)  135;  Scranton  v.  Wheeler,  21  Sup. 
Ct  48,  59.  179  U.  S.  141,  45  L.  Ed.  126; 
Washington  County  v.  Weld  C3ounty,  20  Pac. 
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273,  274,  12  Ctola  152;   In  re  Oomingore  (U. 
a)  96  Fed.  652,  557. 

The  word  "property"  is  among  the  most 
comprehensive  of  those  in  nse  to  signify 
things  which  are  owned  and  subject  to  be 
owned  and  enjoyed.  Adams  y.  Jones,  59 
N.  O.  221,  223. 

The  term  "property,"  as  commonly  used, 
denotes  any  external  object  oyer  which  the 
right  of  property  is  exercised.  In  this  sense 
it  is  a  very  wide  term,  and  includes  every 
class  of  acquisitions  which  a  man  can  own 
or  have  an  interest  in.  Wilson  y.  Ward 
Lumber  Co.  (U.  S.)  67  Fed-  674,  677.  Prop- 
erty is  legally  understood  to  include  every 
case  of  acquisitioDs  which  a  man  can  own 
or  have  an  interest  in.  In  re  Fixen  (U.  B.) 
102  Fed.  295,  296. 

Property  is  a  thing  owned;  that  to  which 
a  person  has  or  may  have  a  legal  title.  The 
word  may  have  different  meanings,  depend- 
ing upon  the  connection  in  which,  and  the 
purposes  for  which,  It  is  used,  as  indicating 
the  intention  of  the  parties.  Springfield 
Fire  &  Marine  Ins.  Co.  y.  Allen,  43  N.  Y. 
389,  395,  8  Am.  Rep.  711. 

In  the  assessment  law,  the  term  *'prop- 
erty"  is  used,  not  in  the  sense  of  the  right 
of  ownership,  but  of  the  thing  owned,  which 
is  listed  for  taxation  opposite  the  name  of 
the  owner.  State  v.  South  Penn  OH  Co.,  24 
S.  B.  688,  695,  42  W.  Va.  80. 

The  term  "property,"  as  used  In  Act 
1879,  S  2,  providing  that  special  assessments 
for  the  improvement  of  public  streets  may 
be  made  upon  contiguous  property  abutting 
on  such  streets,  should  be  construed  as  indi- 
cating the  res  or  subject  of  property,  rathor 
than  the  property  itself.  **Property,"  in  its 
'  appropriate  sense,  means  that  dominion  or 
definite  right  of  user  and  disposition  which 
one  may  lawfully  exercise  over  particular 
things  or  subjects,  but  it  is  often  used  to 
indicate  the  res  or  subject  of  the  property, 
rather  than  the  property  itself.  South  Paric 
Oom*rs  y.  Chicago,  B.  ft  Q.  R.  Co.,  107  111. 
105,  108;  Rigney  y.  City  of  Chicago,  102  111. 
64,  77. 

''Property,"  in  its  appropriate  sense,  de- 
notes the  interest  one  may  have  in  lands  or 
chattels  to  the  exclusion  of  others;  also 
the  word  is  frequently  employed  to  indicate 
the  subject  of  the  property,  rather  than  the 
property  itself.  A  chattel  may  be  the  sub- 
ject of  distinct  property  held  by  several 
persons.  One  may  have  the  right  to  posses- 
sion or  use,  or  both,  while  another  holds  the 
legal  title  to  the  corporeal  thing,  subject  to 
the  interest  of  the  possessor.  The  one  has 
the  special,  and  the  other  the  general,  own- 
ership. The  one  has  the  right  to  the  chattel, 
and  the  other  has  an  interest  in  it,  but  the 
right  or  interest  ot  each   is   his  personal 


property.    Wilson  y.  Harris,  54  Pac  46,  49, 
21  Mont  874. 

When  the  word  property  is  used  in  the 
clause  of  an  iusurance  policy  forbidding 
alienation,  it  is  used  to  designate  the  thing 
insured,  and  not  the  interest  of  the  insured. 
Springfield  Fire  &  Marine  Ins.  Co.  v.  Allen. 
43  N.  Y.  389,  395,  3  Am.  Rep.  711;  Oakes 
V.  Manufacturers'  Fire  ft  Marine  Ins.  Co., 
131  Mass.  164.  165. 

The  ownership  of  a  thing  is  the  right  of 
one  or  more  persons  to  possess  and  use  it  to 
the  exclusion  of  others.  In  the  Civil  Code 
the  thing  of  which  there  may  be  ownership 
is  called  •'property."  Civ,  Code  OaL  1903, 
S  654. 

In  the  Civil  Code  the  thing  ot  which 
there  may  be  ownership  is  called  "property." 
Civ.  Code  Mont  1805,  S  1070. 

The  ownership  of  a  thing  is  th«  right  of 
one  or  more  persons  to  possess  and  nse  it 
to  the  exclusion  of  others.  In  this  compila- 
tion, the  thing  of  which  there  may  be  own- 
ership is  called  ''property."  Rey.  8t  Oki 
1903,  S  4017. 

Af  ter-aoqnlred  property. 

"Property,"  within  the  meaning  of  a 
lease  giving  a  lien  on  the  property  of  the 
lessee,  is  to  be  construed  to  have  reference 
only  to  the  property  the  lessee  owned  at  the 
date  of  the  lease,  and  does  not  include  after* 
acquired  property.  Borden  v.  Croak,  22  N. 
E.  793.  795,  131  111.  68,  19  Am.  St  Rep.  28. 

Aatloipated  proAts. 

Anticipated  profits  are  not,  and  cannot 
be  held  and  regarded  as,  property  in  the 
ownership  or  possession  of  him  who  owns 
the  article  out  of  which  profits  are  expected 
to  flow.  The  property  is  one  thing,  and  re- 
mains untouched.  The  profits  are  in  esse, 
and  cannot  be  claimed  as  property.  Munn  y. 
Pe(H;>le,  69  111.  80,  91. 

BiuiiLesSy  oconpatioB,  or  prof  easloii. 

A  calling,  business,  or  profession  chosen 
and  followed  is  property,  within  the  mean- 
ing of  a  constitution  prohibiting  the  taking 
of  property  without  compensation.  State  y. 
Chapman,  55  Atl.  94,  95,  69  N.  J.  Law,  404. 

The  word  "property,"  as  used  in  the 
Constitution  in  connection  with  'taxation," 
says  the  court  in  Aulanier  v.  Governor,  1 
Tex.  653,  cannot  by  any  forced  construction 
be  tortured  into  meaning  an  occupation,  call- 
ing, or  profession.  The  word  **property,"  in 
connection  with  the  revenue  laws,  is  some- 
times employed  in  its  comprehensive  sense, 
and  as  synonymous  with  "subjects,"  and 
will  be  so  construed  when  required  by  the 
context,  or  when  the  manifest  purpose  of  the 
law  will  be  otherwise  defeated.  "Property," 
when  employed  in  connection  with  an  as- 
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sessment  and  levy  of  taxes,  has  received  a 
judicial  interpretation  which  it  will  be  pre- 
sumed was  in  the  contemplation  of  the  fra- 
mers  of  the  organic  law.  In  Lott  r.  Ross,  38 
Ala.  156,  it  was  held  that  every  subject  of 
taxation  under  state  laws  cannot  be  con- 
sidered as  embraced  by  the  terms  '^taxable 
property,"  and  that  the  distinction  between 
property  liable  for  taxes  and  other  subjects 
of  taxation  was  clearly  drawn,  and  the  taxes 
upon  the  gross  amount  of  sales  of  merchan- 
dise was  an  occupation  or  privilege  tax,  and 
not  a  tax  on  property.  Western  Union  Tel. 
Co.  V.  State  Board  of  Assessment,  80  Ala. 
273,  275,  60  Am.  Rep.  99.  And  the  Supreme 
Court  of  California,  in  People  v.  Coleman,  4 
Cal.  46,  60  Am.  Dec.  581,  held  that  a  gimllar 
provision  did  not  operate  as  a  limitation  of 
the  taxing  power  of  the  Legislature,  and  ap- 
ply to  every  species  of  tax,  but  that  the 
Legislature,  in  its  discretion,  might  discrim- 
inate in  imposing  taxes  on  certain  classes  of 
persons,  occupations,  or  species  of  property 
— ^taxing  some  and  exempting  others.  In  re 
Llpschlta  (N.  D.)  95  N.  W.  157.  159. 

In  the  case  of  Banlc  v.  City  of  Savan- 
nah (Ga.)  Dud.  130,  It  is  said  every  man's 
private  business,  pursuit,  or  calling  are  things 
in  which  he  has  an  interest,  and  many 
species  of  employments  are  legitimate  sub- 
jects of  taxation,  and  are  taxed.  Still  they 
are  not  property.  They  are  the  means  from 
which  Income  Is  derived,  property  made. 
But  there  is  a  greater  distinction  between 
the  employment  and  income  or  profits,  and 
a  constitutional  restriction  on  taxation  of 
property  does  not  apply  to  taxes  upon  a  pro- 
fession or  business,  such  as  the  business  done 
by  an  insurance  company.  Home  Ins.  Cow 
V.  City  Council  of  Augusta,  50  Oa.  5?0,  543. 

The  business  of  an  attorney  is  his  prop- 
erty, and  he  cannot  be  deprived  of  it,  unless 
by  the  Judgment  of  his  peers  or  the  law  of 
the  land.  Ex  parte  Steinman,  95  Pa.  220, 
237,  40  Am.  Rep.  637. 

A  man's  profession  is  his  property,  and 
where  a  priest  had  no  specific  salary,  but  de- 
rived his  income  from  rents  of  pews,  Sunday 
collections,  subscriptions,  and  offerings,  and 
was  by  order  of  the  bishop  forbidden  to  ex- 
ercise any  priestly  function,  and  removed 
from  the  church,  though,  as  alleged,  not  by 
way  of  punishment,  on  accusation,  hearing, 
or  trial,  he  was  deprived  of  his  right  of  prop- 
erty as  pastor  of  that  particular  church,  and 
his  means  of  support  elsewhere.  O'Hara  v. 
Stack,  90  Pa.  477,  491. 

The  right  to  entertain  lodgers  in  a  lodg- 
ing house,  and  to  fix  by  contract  with  them 
the  price  to  be  paid  for  such  accommodation 
and  the  number  who  shall  occupy  the  same 
room  at  the  same  time  for  sleeping  purposes, 
is  a  liberty,  and  also  a  property  right  Bai- 
ley V.  People,  60  N.  B.  98,  99,  190  111.  28,  54 
L.  R.  A.  838,  83  Am.  St  Rep.  116. 


It  is  generally  assumed  that  Injury  to  a 
business  is  not  an  appropriation  of  pr6perty 
which  must  be  paid  for.  No  doubt  a  busi- 
ness may  be  property,  in  a  broad  sense  of 
the  word,  and  property  of  great  value;  but 
a  business  is  less  tangible  in  nature,  and 
more  uncertain  in  its  vicissitudes,  than  the 
rights  which  the  Constitution  undertakes  ab- 
solutely to  protect  It  seems  to  us,  in  like 
manner,  that  the  diminution  of  its  value  is  a 
vaguer  injury  than  the  taking  or  approprla* 
tion  with  which  the  Constitution  deals.  A 
business  might  be  destroyed  by  construction 
of  a  more  popular  street  into  which  travel 
was  diverted,  as  well  as  by  competition,  but 
there  would  be  as  littie  claim  in  the  one  case 
as  In  the  other.  Stanwood  v.  Maiden,  157 
Mass.  17,  31  N.  B.  702.  So  that  injury  to  an 
established  business  in  consequence  of  the 
carrying  out  of  the  metropolitan  water  sup- 
ply act  is  not  an  appropriation  of  property 
under  the  right  of  eminent  domain,  for  which 
the  Constitution  requires  that  compensation 
shall  be  made.  Sawyer  v.  Commonwealth, 
65  N.  B.  52,  58,  182  Mass.  245»  59  L.  R.  A. 
726. 

Bank  Mils  or  notes. 

The  word  "property"  It  of  to  compre- 
hensive a  signification  that  it  may  include 
bank  bills.  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.  (XJ.  S.)  5.  Fed.  Cas.  719,  731; 
Whiton  V.  Old  Colony  Ins.  Co.,  43  Mass.  (2 
Mete.)  1,  8. 

The  word  **property"  being  a  t«rm  of 
more  extensive  signification  than  the  words 
"corporeal  personal  property,"  and  compre- 
hending the  latter  and  every  other  descrip- 
tion of  property,  an  indictment  for  theft 
may,  in  the  allegation  of  ownership,  use  the 
general  word  "property,"  instead  of  the 
phrase  "corporeal  personal  property."  Na- 
tional bank  notes  and  United  States  treasury 
notes  are  both  property  and  money,  within 
the  provisions  of  a  Code  defining  theft  as  a 
fraudulent  taking  of  corporeal  personal  prop- 
erty belonging  to  another,  and  defining  cor- 
poreal personal  property  at  including  money, 
bank  bills,  goods  of  every  description  com- 
monly sold  as  merchandise;  every  kind  of 
agricultural  produce;  clothing;  any  writing 
containing  evidence  of  an  existing  debt  con- 
tract liability,  promise,  or  ownership  of 
property;  any  receipt  for  money,  discharge, 
release,  acquittance;  any  printed  book  or 
manuscript;  and.  In  general,  any  and  every 
article  commonly  known  as  and  called  per- 
sonal property,  and  all  writings  of  every 
description,  providing  the  property  possesses 
any  ascertainable  value.  Sansbury  y.  State, 
4  Tex.  App.  99,  100. 

Beev. 

The  statute  law,  as  well  as  the  common 
law,  recognizes  beer  as  property,  and  the 
brewing  of  beer  at  a  lawful  business,  and 
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protects  tbis  property  as  it  does  any  other 
lawful  product,  and  any  one  who  steals  It 
or  converts  it  to  bis  own  use  is  liable  for 
Its  value,  whatever  his  motives.  Kreiter  v. 
Nichols,  28  Mich.  496,  49& 


Bees,  according  to  Blackstone,  are  fene 
naturae,  but,  when  hived  and  reclaimed,  a 
qualified  property  may  be  acquired  In  them. 
3  BI.  CJomm.  392.  Bracton  says  that  hiving 
or  inclosing  bees  gives  property  in  them. 
OiUet  V.  Mason  (N.  Y.)  7  Johns.  16, 17. 

"Bees  are  ferae  naturae,  but,  when  hived 
and  reclaimed,  a  person  may  have  a  qualified 
property  in  them  by  the  law  of  nature,  as 
well  as  the  civil  law.  Occupation  (that  is, 
hiving  or  enclosing  them)  gives  property  in 
them.  They  are  now  a  common  species  of 
property,  and  an  article  of  trade,  and  the 
wildness  of  thehr  nature  by  experience  and 
practice  has  become  essentially  subjected  to 
the  art  and  power  of  man.  And  any  re- 
claimed swarm,  like  all  other  wild  ani- 
mals, belongs  to  the  first  occupant — in  other 
words,  to  the  person  who  first  hives  them. 
But  if  a  swarm  fly  from  a  hive  of  another, 
his  qualified  property  continues  so  long  as 
he  can  keep  them  in  sight  and  possess  the 
power  to  pursue  them.  Under  these  circum- 
stances, no  one  else  Is  entitled  to  them." 
Goff  V.  Kilts  (N.  T.)  15  Wend.  650,  551. 

Clalu  for  allmon J* 

A  claim  for  alimony  made  by  a  married 
woman  in  a  suit  for  divorce  pending  at  the 
time  of  her  bankruptcy  was  not  property 
which  she  could  have  disposed  of,  such  as 
would  vest  in  her  trustee,  and  her  failure  to 
schedule  the  same  did  not  amount  to  a  con- 
cealment of  property,  defeating  her  right  to 
a  discharge.  Alimony  is  not  founded  on  con- 
tract, express  or  implied,  and  a  right  to  ali- 
mony creates  no  interest  In  property;  it  be- 
ing merely  an  allowance  out  of  the  estate  of 
the  husband  for  the  maintenance  of  the  wife 
after  dissolution  of  the  marriage  relation. 
In  re  Le  Claire  (U.  S.)  124  Fed.  654,  667. 

Ooasortiiuii. 

The  consortium  to  which  a  wife  Is  en- 
titled Is  not  property,  within  the  meaning  of 
an  act  authorizing  a  married  woman  to  main- 
tain an  action  with  reference  to  her  individ- 
ual property.  Hodge  v.  Wetzler,  55  Atl.  49, 
50,  69  N.  J.  Law.  490. 

The  reciprocal  rights  possessed  by  hus- 
band and  wife  to  the  society  and  affection 
of  each  other  are  regarded  as  property  of  the 
respective  parties.  In  a  broad  sense  of  the 
word  **property,"  it  includes  things  not  tan- 
gible or  visible,  and  applies  to  whatever  is 
exclusively  one's  own.  Jaynes  v.  Jaynes  (N. 
Y.)  39  Hun,  40;  Dietzman  v.  Mullln,  57  S.  W. 
247,  248,  108  Ky.  610,  50  L.  R.  A.  808»  84 


Am.  St.  Rep.  880;   Warren  v.  Warren,  50 
N.  W.  842,  89  Mich.  128,  14  L.  B.  A.  545w 

CoMtvaet  and  rlcl&t  o£t 

The  right  to  acquire  and  possess  prop- 
erty necessarily  includes  the  right  to  con- 
tract This  right  of  contract  inheres  in  prop- 
erty, and,  in  connection  with  its  possessicNi 
and  use,  forms  its  chief  element  of  value. 
It  is  only  by  contract  that  Its  ownership  can 
be  acquired  or  transferred.  Dugger  v.  Me- 
chaniciar  ft  Traders'  Ins.  Co.,  82  S.  W.  6,  6, 
95  Tenn.  245;  State  v.  Schlitz  Brewing  Co., 
58  8.  W.  1038,  1040,  104  Tenn.  715,  78  Am. 
St  Rep.  941;  Harbison  v.  KnoxvUle  Iron  Co., 
53  *S.  W.  955,  957.  103  Tenn.  421.  56  L.  R.  A. 
316,  76  Am.  St  Rep.  682. 

Property  does  not  consist  merely  of  title 
and  possession.  It  Includes  the  right  to  make 
any  legal  use  of  it,  and  the  right  to  pledge 
or  mortgage  It,  or  to  sell  and  transfer  it. 
The  right  to  contract  a  debt  or  other  personal 
obligation  Is  included  in  the  right  io  liberty, 
and  one^s  payment  of  his  debts,  and  there- 
fore the  basis  of  one's  credit,  the  right  to 
contract  a  debt,  or  to  enter  Into  a  bond  or 
other  writing  or  obligation,  is  also  a  right  of 
property.  People  v.  Common  Council,  38  N. 
W.  470,  471,  70  Mich.  634. 

The  word  "property,"  as  used  in  St  f 
3915,  declaring  that  any  corporation,  person, 
or  association  of  persons  who  shall  combine 
with  others  for  the  purpose  of  regulating  or 
controlling  or  fixing  the  price  for  any  mer- 
chandise, manufactured  articles,  or  property 
of  any  kind,  shall  be  guilty  of  criminal  con- 
spiracy, means  property  of  the  same  general 
class  or  nature  as  that  described  previously 
by  the  words  "merchandise  and  manufactor- 
ed  articles,"  and  it  does  not  include  the  right 
to  contract  Hence  a  combination  for  the 
purpose  of  maintaining  rates  of  Insurance  is 
not  prohibited  by  snch  statute,  ^tna  Ins. 
Co.  V.  Commonwealth,  51  &  W.  624,  626^  106 
Ky.  864,  45  L.  R.  A.  355. 

The  term  "property"  Includes  a  contract 
with  a  corporation  to  deliver  to  it  a  quantity 
of  scrap  Irm,  though  asirtgned  by  the  corpo- 
ration before  the  iron  comes  into  its  hands, 
within  the  meaning  of  Rev.  St  1881,  §  5286, 
giving  employes  of  a  corporation  doing  busi- 
ness in  the  state  liens  for  unpaid  wages  on 
all  of  the  corporate  property.  Aurora  Nat 
Bank  v.  Black,  29  N.  B.  396,  897,  129  Ind. 
595. 

A  vested  right  of  action  Is  property  in 
the  same  sense  in  which  tangible  things  are 
property,  and  Pen.  Code,  I  640d  (Laws  1901, 
p.  312,  c  128),  providing  that  in  cities  of  the 
first  or  second  class  any  person  offering  for 
sale  real  property  without  written  authority 
shall  be  guilty  of  a  misdemeanor,  is  uncon- 
stitutional, as  Improperly  abridging  the 
rights  and  privileges  of  citisens  of  one  por- 
tion of  the  state  in  respect  to  the  making  of 
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contracts.    Cody  ▼.  Dempsey,  88  N.  Y.  Supp. 
899,  900,  86  App.  Div.  335. 

One  making  a  verbal  contract  wltb  a 
minor  that  the  latter  should  live  with  him, 
and  be  provided  with  board,  clothing,  and 
medical  attendance,  and  should  receive  $100 
on  becoming  of  age,  has  no  property  in  such 
contract,  as  it  is  voidable  by  the  infant,  and 
therefore  is  not  injured  in  his  property,  with- 
in the  meaning  of  the  civil  damage  act  (Laws 
1873.  c.  646),  giving  employers  who  shall  be 
injured  in  person,  property,  or  means  of  sup- 
port in  consequence  of  the  intoxication  of 
any  person  a  right  of  action  against  any  per- 
sons who  shall,  by  selling  intoxicating  liq- 
uors, have  caused  the  intoxication  of  such 
person,  where  in  the  first  year  of  his  service 
the  minor  became  intoxicated  at  a  hotel  own- 
ed by  defendant  was  frozen  on  his  return 
home,  and  Involved  plaintiff  in  considerable 
expense  for  medical  attendance  and  care. 
Streever  v.  Birch,  17  N.  Y.  Supp.  195, 196,  62 
Hun,  298. 

The  word  ••property,*'  as  used  In  St  I 
3915,  declaring  that  any  'corporation,  etc., 
which  shall  combine  with  others  for  the  pur- 
pose of  regulating  or  controlling  or  fixing 
the  price  of  any  merchandise,  manufactured 
articles,  or  property  of  any  kind,  etc.,  does  not 
include  the  right  to  enter  into  a  contract  of 
insurance,  nor  to  fix  the  terms  upon  which 
such  a  contract  will  be  made,  ^tna  Ins. 
Co.  V.  Commonwealth,  51  S.  W.  024,  626,  106 
Ky.  864,  46  li.  R.  A.  355. 

Com  and  cotton* 

The  word  ^•property,'*  as  used  in  Acts 
1846,  p.  146,  rendering  all  property  within  the 
state  subject  to  taxation,  did  not  include 
corn  and  cotton,  the  produce  of  the  preceding 
year,  since,  the  slave  which  produced  the 
corn  and  cotton  having  been  previously  tax- 
ed, to  tax  the  com  and  cotton  would  amount 
to  a  second  tax  on  the  slave.  State  v.  Jones, 
5  Tex.  383,  385. 

Credits. 

The  proposition  that  a  secured  demand 
is  property  is  too  self-evident  to  require  ar- 
gument or  authority.  It  is  thus  considered 
and  treated  by  every  writer  upon  political 
ecohomy,  by  all  law  writers,  by  all  courts, 
and  by  the  whole  commercial  world.  Credits 
are  everywhere  subjects  of  garnishment  and 
execution,  of  purchase  and  sale.  Solvent 
debts  are  property,  within  the  meaning  of 
Const  art  10,  }  1,  which  provides  for  the 
taxation  of  all  property  except  such  as  may 
be  exempt  as  therein  specified.  State  v.  Car- 
son City  Sav.  Bank,  30  Pac.  703,  705,  17  Nev. 
146.  See,  also,  Florer  v.  Sheridan,  36  N.  E. 
3G5,  369,  137  Ind.  28,  23  L.  R.  A.  278;  Boyd 
V.  City  of  Selma,  11  South.  393,  394,  96  Ala. 
144,  16  li.  R.  A.  729.  Property  includes  cred- 
its, whether  for  land  sold  and  unpaid  for,  or 
otherwise.     People  r.  Worthington,  21  111. 


171,  174,  74  Am.  Dec.  86.  Contra,  holding 
that  the  word  "property"  is  used  in  its  or- 
dinary and  popular  sense,  but  cannot  be  con- 
strued, however,  to  include  credits  or  choses 
in  action,  even  if  secured  by  mortgage.  Peo- 
ple ▼.  Hlbemia  Savings  &  Loan  Soc,  51  Cal. 
243,  244,  21  AuL  Rep.  704. 

Credits  are  not  "property,"  In  the  sense 
In  which  the  latter  word  is  employed  in  the  ^ 
constitutional  provision  that  all  property 
shall  be  taxed  in  proportion  to  its  value. 
That  credits  are  correctly  designated  as 
property,  in  a  general  sense,  no  one,  of 
course,  will  deny,  and  that  they  fall  within 
the  true  meaning  of  that  word  as  employed 
in  other  portions  of  the  Constitution  is  read- 
ily conceded;  but,  it  does  not  follow,  either 
logically  or  grammatically,  that,  because  a 
word  occurs  in  one  section  with  a  definite 
sense,  therefore  the  same  sense  is  to  be 
adopted  In  every  other  section  in  which  it 
occurs.  The  Constitution  provides,  in  effect 
that  all  the  common  wealth  within  the  state 
shall  be  uniformly  taxed.  Mere  credits  are 
a  false  quantity,  in  ascertaining  the  sum  of 
wealth  which  is  subject  to  taxation  as  prop- 
erty, in  so  far  as  that  sum  Is  attempted  to  be 
increased  by  the  addition  of  those  credits. 
Property  taxation  based  thereon  is  not  only 
merely  fanciful,  but  necessarily  the  unconsti- 
tutional Imposition  of  an  additional  tax  upon 
a  portion  of  the  property  already  once  taxed; 
and  to  hold  that  credits  constitute  property 
would  be  to  attribute  a  meaning  to  the  word 
••property"  which  would  not  promote,  but 
would  utterly  defeat  the  uniformity  of  prop- 
erty taxation,  which  it  was  the  principal  pur^ 
pose  of  that  section  to  secure.  People  v.  Hl- 
bemia Savings  A  Loan  Soc,  51  Cal.  243,  249, 
21  Am.  Rep.  704. 

In  legal  parlance,  and  in  the  sense  in 
which  the  term  is  used  In  the  Constitution, 
relating  to  the  listing  of  moneys  and  credits 
for  taxation,  credits  are  choses  in  action — 
things  incorporeal — consisting  in  the  right  of 
one  person  to  demand  and  recover  from  an- 
other a  gum  of  money  or  other  thing  in  pos- 
session. The  value  of  a  credit  grows  out  of 
the  right  to  have  and  receive  property  in 
possession  either  by  a  sale  and  transfer  of 
the  claim  to  another  person  in  exchange  for 
money  or  other  things,  or  by  requiring  or  en- 
forcing payment  from  the  debtor.  Credits, 
therefore,  though  fictitious,  nevertheless  con- 
stitute property  —  substantial,  convertible, 
and  productive  property.  Exchange  Bank  y. 
Hines,  3  Ohio  St  1,  24. 

The  term  ••property,"  as  used  In  Const 
art  12,  J  2,  declaring  that  all  property  sub- 
ject to  taxation  shall  be  listed  at  Its  true 
value  in  money,  includes  promissory  notes, 
bank  accounts,  and  other  credlta  McCurdy 
V.  Prugh,  55  N.  E.  154,  156,  59  Ohio  St  465. 

The  word  *  •property,"  as  found  In  Rev. 
St  p.  69,  providing  under  certain  clrcumstan- 
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cee  for  an  equitable  division  of  the  proceeds 
of  property  attached  among  yarlons  creditors, 
embraces  money,  debts,  and  choses  In  action, 
and  hence  the  statute  is  applicable  where  the 
attachments  are  served  on  a  garnishee. 
Stahl  ▼.  Webster,  11  111.  a  Peck)  611,  610. 

The  word  "property,**  as  used  In  the  act 
of  April  14,  1851,  providing  that  the  widow 
and  children  of  a  decedent  may  retain  either 
realty  or  personal  property  belonging  to  the 
estate,  to  the  value  of  a  certain  amount,  etc., 
embraces  money,  bonds,  and  other  evidence 
of  indebtedness.  Appeal  of  Finney,  4  Atl. 
«0,  61,  113  Pa.  11  (citing  Appeal  of  Larrison, 
36  Pa.  [12  Casey]  130). 

The  word  "property,"  as  found  in  the 
attachment  act,  which  provides  that,  where 
a  defendant  in  a  suit  instituted  by  attach- 
ment has  property  in  several  counties,  sev- 
eral writs  may  be  issued  to  each  county,  in- 
cludes credits  and  choses  in  action.  Oroos  v. 
Haldeman,  16  Ark.  200,  202. 

By  the  express  provisions  of  Pen.  Code, 
I  1718,  subd.  9,  the  term  "property"  Includes 
both  real  and  personal,  things  in  action,  mon- 
ey, bank  bills,  and  all  articles  of  value.  Peo- 
ple V.  Barondess,  16  N.  X.  Supp.  436,  444,  61 
Hun,  671. 

Under  an  express  provision  of  Const  art 
18,  I  2,  "property**  includes  moneys^  credits, 
bonds,  stocks,  franchises,  and  all  matters  and 
things,  real,  personal,  and  mixed,  capable  of 
private  ownership.  Judge  v.  Spencer,  48 
Pac.  1097,  1098»  16  Utah,  242;  Cottle  v.  Sptt- 
zer,  4  Pac.  436,  486»  66  Cal.  466,  62  Am.  Rep. 
806. 

The  word  'property,'*  In  tiie  embenle- 
ment  statute.  Includes  money,  goods,  chat- 
tels, evidences  of  debt,  and  things  In  action. 
State  V.  Orwig,  24  Iowa,  102,  106. 

Negotiable  paper  is  not  such  property, 
money,  or  effects  as  the  statute  contemplates 
in  describing  what  species  of  property  may 
be  made  the  subject  of  garnishment  This 
view  seems  to  be  based  largely  upon  the  pro- 
vision of  the  statute  that  the  property,  mon- 
ey, or  effects  which  may  be  reached  by  gar- 
nishment must  be  in  the  possession  of,  or 
due  from,  the  person  garnished  to  the  de- 
fendant in  the  judgment  or  decree  which 
forms  the  basis  of  the  garnishment  proceed- 
ings at  the  time  the  writ  is  served  upon  him, 
and  that  the  maker  of  negotiable  paper  can- 
not be  regarded  as  indebted  to  the  original 
party  before  the  maturity  of  the  paper.  Hub- 
bard y.  Williams,  1  Minn.  64,  65  (Oa  37), 
66  Am.  Dec.  66. 

Bead  body* 

There  cannot  be  a  right  of  property, 
either  absolute  or  qualified,  in  a  corpse;  and 
the  administrator  of  the  deceased's  estate 
has  no  legal  control  or  authority  over  hla 


dead  body,  and  the  wife  has  no  right  or  con- 
trol over  the  body  of  her  deceased  husband 
after  burial.  Blackstone  says  that  an  hehr 
has  property  In  the  monuments  and  escutch- 
eons of  his  ancestors,  but  none  in  their  bodies 
or  ashes  (2  Bl.  Comm.  429);  and  Bishop  de- 
clares that  there  can  be  no  property  in  a 
person  deceased,  and  consequently  larceny 
cannot  be  committed  of  his  body,  but  it  can 
be  of  the  clothes  found  upon  the  body,  or 
of  the  shroud  (Bish.  Cr.  Law,  S  792,  citing 
East,  P.  a  662;  Hawkins  &  Hale's  Pleas  of 
the  Crown).  And  hence,  where  a  murderer 
placed  the  dead  body  on  a  railway  track  to 
conceal  the  crime,  the  administrator  of  the 
deceased  cannot  maintain  an  action  against 
the  railway  company  for  mutilating  the  body. 
Griffith  V.  Charlotte,  a  ft  A«  R.  Ca,  23  8.  G. 
25,  39,  66  Am.  Dec.  1. 

There  is  no  property.  In  any  Just  sense, 
in  the  dead  body  of  a  human  being;  and 
therefore  such  a  body  is  not  an  export,  with- 
in the  Constitution,  providing  that  no  state 
shall  levy  any  duties  on  exports.  In  re 
Wong  Xnng  Quy*(U.  &)  2  Fed.  624, 

Debts. 

It  la  true,  the  general  term  ••property*' 
may  often  embrace  mere  debts  and  choses  In 
action.  Whether,  In  a  particular  statute, 
it  is  construed  as  having  that  broad  mean- 
ing, or  a  more  limited  one,  must  be  deter- 
mined by  the  aid  of  the  familiar  rule  relat- 
ing to  statutory  construction.  The  word 
does  not  necessarily  Include  debts  within  Its 
meaning.  Under  Oen.  St  1878,  tit  10,  c.  66, 
I  164,  providing  that,  in  an  action  for  the  re- 
covery of  money,  upon  the  filing  of  an  affi- 
davit showing  that  a  person  named  *'has 
property,  money,  or  effects  in  his  hands  or 
under  his  control  belonging  to  the  defendant 
in  such  action,  a  garnishee  summons  may  be 
issued  against  such  person,"  the  word  ''prop- 
erty"  does  not  include  book  accounts  belong- 
ing to  the  defendant,  and  assigned  und»  a 
general  assignment  for  the  benefit  of  cred- 
itors, and  the  garnishee  summons  upon  such 
assignee  is  ineffectual  as  to  such  account 
Ide  y.  Harwood,  14  N.  W.  884,  886,  30  Ifinn. 
191. 

The  wwd  "property"  In  Code,  f  297, 
authorizing  a  Judge  to  order  any  property  of 
the  Judgment  debtor  to  be  applied  to  the  sat- 
isfaction of  the  debt,  is  limited  to  goods  or 
specific  money  when  these  belong  indisputa- 
bly to  the  Judgment  debtor,  and  does  not 
include  an  ordinary  debt  due  to  the  Judgment 
debtor.  West  Side  Bank  v.  Pugsley,  47  N.  Y. 
368,  373. 

The  term  "property"  does  not  Include 
debts,  and  therefore  it  may  be  doubted 
whether  a  power  given  to  a  municipal  cori>o- 
ration  to  tax  property  authorizes  it  to  tax 
debts.  Murray  v.  Charleston,  96  U.  S.  432- 
440,  24  L.  Ed.  760. 
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Solyent  debts  are  "property*"  wltbln  the 
meaning  of  that  word  as  used  In  the  Const!- 
tntion,  and  are  liable  to  taxation.  Savings 
ft  Loan  Soc.  ▼.  Austin,  46  GaL  416. 

Debts  due  to  nonresident  creditors  are 
not  property,  within  the  taxation  laws  of  the 
domicile  of  the  debtor.  Ralley  ▼.  Board  of 
Assessors,  11  Sonth.  03,  94,  44  La.  Ann.  766. 

The  word  '^property"  does  not  include  a 
debt  or  duty,  and  hence,  where  a  warrant 
commanded  defendant  to  appear  before  a 
single  justice,  without  a  Jury,  to  answer  for 
the  nonpayment  of  a  debt,  there  was  no  con- 
troversy respecting  property,  within  the  four- 
teenth section  of  the  Declaration  of  Rights. 
Smith  y.  GampbeU,  10  N.  C.  690,  697. 

The  termr  "property,"  as  used  in  Sanb. 
ft  B.  Ann.  St  I  2639,  providing  for  service  of 
publication  where  defendant  is  a  nonresident 
and  has  properly,  includes  debts  having  a 
situs  in  the  state.  Bragg  v.  Qaynor,  66  N. 
W.  919,  928,  86  Wis.  468,  21  L.  B.  A.  16L 

Doposita. 

Where  a  nonresident  at  the  time  of  his 
death  kept  an  account,  as  trustee  of  an  es- 
tate, in  a  bank  in  New  Tork,  in  which  ac- 
count individual  money  of  his  own  was  also 
deposited,  his  estate  is  subject  to  the  tax 
imposed  by  the  transfer  tax  law  of  the  state 
on  the  amount  of  his  individual  account 
Where  the  right  whatever  it  may  be,  has 
a  money  value  and  can  be  owned  and  trans- 
ferred, but  cannot  be  enforced  or  converted 
into  money  against  the  will  of  the  person 
owning  the  right  without  going  into  the 
state  of  New  Torfc,  it  is  '"property  within  the 
stated'  for  tiie  purpose  of  the  transfer  tax. 
In  re  Houdayer's  Bstate,  44  N.  B.  718,  160 
N.  Y.  87,  84  L.  R.  A.  236.  66  Am.  St  Rep. 
B42. 

Doss. 

By  the  common  law  a  dog  is  property, 
being  a  domesticated  or  tame  animal,  and  as 
much  the  subject  of  property  or  ownership 
as  horses,  cattle,  or  sheep.  Chapman  v.  De- 
crow,  46  Atl.  296,  298,  93  Me.  878,  74  Am. 
9t  Rep.  867  (citing  Wright  v.  Ramscot  1 
Saund.  84;  Athlli  v.  Corbet  Cro.  Jac.  463; 
State  V.  McDuffle,  84  N.  H.  628,  626,  69  Am. 
Dec.  616). 

The  term  "property**  includes  dogs. 
Washington  City  y.  Meigs  (D.  C)  1  MacAr- 
thur,  63,  68,  29  Am.  Rep.  678;  Jones  v.  Il- 
linois Cent  R.  Co.,  23  South.  868,  76  Miss. 
970;  Heisrodt  v.  Hackett  84  Mich.  283,  284^ 
22  Am.  Rep.  629. 

The  natural  inherent  right  of  property 
does  not  include  the  ownership  or  custody 
of  a  vicious  animal,  such  as  a  dog.  It  is  a 
qualified  or  restricted  right  qualified  by  the 
condition  that  the  animal  can  be  and  is 


safely  confined  and  kept  Strouse  y.  Leipf, 
14  South.  667,  668,  101  Ala.  433,  23  L.  R.  A 
622,  46  Am.  St  Rep.  122. 

A  dog  is  "property,"  within  the  mean- 
ing of  the  constitutional  provision  that  no 
person  shall  be  deprived  of  property  with- 
out due  process  of  law.  Jenkins  v.  Ballan- 
tyne,  30  Pac.  760,  8  Utah,  246,  16  L.  R.  A 
689. 

Const  1876,  art  8,  S  1*  provides  that  all 
property  shall  be  taxed  in  proportion  to  itj% 
value.  Held,  that  the  word  "property"  as 
there  used  did  not  Include  dogs,  so  as  to  ren- 
der invalid  an  act  exempting  to  each  fam- 
ily one  dog,  and  Imposing  on  all  other  dogs 
a  tax  of  |1  a  year.  Bx  parte  Cooper,  8  Tex. 
App.  489,  498,  80  Am.  Rep.  162. 

Dogs  are  "property,"  within  the  consti- 
tutional provision  that  all  property  shall  be 
taxed  according  to  its  value.  A  dog  is  prop- 
erty notwithstanding  the  fftct  that  he  is  not 
property  of  general  use  or  has  no  market 
value.  Phillips  y.  Lewis,  8  Tenn.  Cas.  230, 
231. 

In  Florida  a  dog  is  property,  and  taxable 
as  oth»  pers<mal  property.  Laws  c.  4322,  f 
16;  Acts  1896,  p.  17;  Florida  Cent  *  P.  R 
Co.  V.  Davis  (Fla.)  34  South.  218,  219. 

Any  article  of  property  which  the  law 
subjects  to  taxation  is  prima  facie  an  article 
of  value,  and,  where  the  statute  provides  for 
a  tax  to  be  levied  and  assessed  on  the  own- 
ers of  dogs,  such  dogs  are  recognized  as 
property  in  the  law,  and  the  malicious  killing 
of  a  dog  will  subject  the  perpetrator  to  pun- 
ishment under  the  statute  providing  that 
every  person  who  shall  maliciously  injure 
any  property  of  another  shall  be  guilty  of 
malicious  trespass.  Kinsman  y.  State,  77 
Ind.  132,  184,  136. 

Code,  i  3042,  declares  that  railroad  com- 
panies shall  be  liable  to  the  owner  for  any 
damage  done  to  live  stock  or  other  properly 
by  the  running  of  cars  or  other  machinery 
on  their  road.  Held,  that  a  dog,  though 
"property"  in  a  qualified  sense,  so  that  the 
owner  might  maintain  trespass  by  vi  et 
armis  for  the  wanton  and  malicious  killing 
of  the  dog,  was  not  •'property"  in  the  gen- 
eral sense  in  which  that  term  is  used  in  the 
statute,  so  as  to  entitle  its  owner  to  main- 
tain case  for  its  unintentional,  though  negli- 
gent, destruction.  Jemlson  v.  Southwestern 
R.  R.,  76  Ga.  444,  446,  68  Am.  Rep.  476. 

Dogs  are  property  by  the  common  law, 
and,  although  it  was  not  a  cringe  to  steal 
a  dog,  it  was  such  an  invasion  of  property 
as  might  amount  to  a  civil  t^Jury  and  be 
redressed  by  a  civil  action.  Why  trespass 
would  lie  for  stealing  a  dog  when  it  was  no 
crime  to  steal  him  is  not  plain  to  a  mind  un- 
versed in  that  "paragraph  of  human  reason" 
once,  as  before  said,  part  of  the  common 
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law.  State  t.  Yates,  10  Ohio  Dec.  182,  185, 
Id  Wkly.  Law  Bui.  160;  Id.  (Ohio)  87  Alb. 
Law  J.  232,  283,  10  Gr.  Law  Mag.  439. 

A  dog,  ttaougli  property  so  as  to  enable 
the  owner  to  maintain  trespass  if  taken  from 
him,  was  not  the  subject  of  larceny  at  com- 
mon law;  but  under  the  provisions  of  the 
statute  declaring  all  personal  property  to  be 
subject  of  larceny,  an  indictment  tor  steal- 
ing a  dog  may  be  maintained.  People  ▼. 
OampbeU  (N.  Y.)  4  Parker,  Cr.  B.  386,  393. 

A  criminal  prosecution  cannot  be  sus- 
tained for  the  destruction  of  dogs.  By  the 
common  law  the  property  in  dogs  and  other 
inferior  animals  is  not  such  as  that  a  lar- 
ceny can  be  committed  by  stealing  them, 
though  the  possessor  has  a  base  property  in 
them,  and  may  maintain  a  ciyil  action  for 
injuries  done  to  them.  Commonwealth  v. 
Maclin  (Va.)  3  Leigh,  809,  810  (quoted  and 
approved  in  Davis  t.  Commonwealth  [Va.]  17 
Grat  617,  620). 

In  considering  whether  the  killing  of 
a  dog  was  included  under  a  statute  im- 
posing a  penalty  on  any  person  ''who  shall 
willfully  and  maliciously,  kill,  maim,  beat 
or  wound  any  horse,  cattle,  sheep  or  swine, 
or  shall  willfully  injure  or  destroy  any  other 
property  of  another,"  the  court  said:  "Dogs 
are  not  mentioned  in  the  statute,  nor  do  they 
come  within  either  class  or  description  of  the 
animals  which  are  mentioned.  They  are  not 
regarded  by  the  law  as  being  of  the  same 
intrinsic  value  as  the  animals  enumerated 
in  the  statute,  and  cannot,  we  think,  be 
brought  within  the  prohibition  under  the 
general  expression  'any  other  property'  by 
intendment,  nor,  in  point  of  fact,  do  we  sup- 
pose that  it  was  intended  by  the  lawmakers 
to  include  them.  Had  it  been,  they  would 
doubtless  have  been  Included  among  the 
animals  expressly  enumerated."  State  t« 
Marshall,  13  Tex.  56,  69. 

It  is  settled  in  this  state  that  dogs  have 
value,  and  are  the  property  of  the  owner  as 
much  as  any  other  animal  which  one  may 
have  or  keep.  Tenhopen  v.  Walker,  66  N. 
~  W.  667,  668,  96  Mich.  239,  36  Am.  St  Bep. 
698  (citing  Heisrodt  v.  Hackett,  34  Mich.  283, 
22  Am.  Bep.  629). 

"A  dog  is  an  animal  belonging,  by  the 
common  law,  to  the  first  or  third  classes," 
viz.,  such  as  are  domits  naturae,  tame  ani- 
mals, and  such  as  are  of  so  base  a  nature 
as  not  to  be  the  subject  of  larceny.  "He 
is  tame.  He  continues  perpetually  with  his 
master,  and  will  not  stray  from  his  house  or 
person,  unless  through  fraudulent  enticement 
He  is  a  well-known  domestic  animal."  Bouv. 
Law  Diet  tit  "Dog."  A  dog,  then,  being 
a  domestic  animal,  is  the  subject  of  absolute 
property,  and,  though  not  intrinsically  for 
his  flesh,  yet  intrinsically  for  his  use,  being 
of  some,  we  might  say  of  much,  value,  the 


killing  of  him  Is  an  indictable  offense  under 
Bev.  St  p.  971,  I  71,  providing  that  every 
person  who  shall  maliciously  destroy  any 
property,  etc.;  shall  be  fined.  State  v.  Sum- 
ner, 2  Ind.  377,  37& 

A  dog  Is  property,  and  has  a  money 
value,  and  therefore  the  owner  of  a  dog  may 
recover  from  one  who  vtrillfully  and  wrong- 
fuUy  kills  the  dog.  Nehr  v.  State,  63  N.  W. 
689,  690,  36  Neb.  638,  17  L.  B.  A.  771. 

Dogs  have  been  held  to  be  property  by 
the  courts  in  the  District  of  Columbia,  Kan- 
sas, Texas,  Connecticut  Tennessee,  Midil- 
gan,  Nebraska,  and  Utah,  and  perhaps  in 
other  states.  A  contrary  ruling  has  been 
made  in  several  of  the  other  states.  We 
think  that  Chancellor  Kent  correctly  lays 
down  the  common-law  rule  that  animals 
fene  naturae,  so  long  as  they  are  reclaimed 
by  the  art  and  power  of  man,  are  also  the 
subject  of  qualified  property.  Blackstone 
declares  that  the  property  in  a  dog  is  base 
property,  but  that  such  property  is  suflEi- 
cient  to  maintain  a  civil  action  for  its  loss. 
Graham  v.  Smith,  28  S.  B.  226,  226,  100  Ga. 
434,  40  L.  B.  A.  603,  62  Am.  St  Bep.  323. 

Draft. 

Under  Code,  |  46,  subds.  9,  10,  provid- 
ing that  the  word  •'property"  includes  per- 
sonal and  real  property,  and  the  words  '•per- 
sonal property"  include  money,  goods,  chat- 
tels, evidences  of  debt  and  things  in  action, 
a  nonnegotiable  draft  drawn  on  an  insur- 
ance company  by  its  authorized  adjuster  in 
settlement  of  a  claim  is  property  within  the 
meaning  of  Code,  |  4073,  punishing  any  per- 
son obtaining  money,  goods,  or  property  by 
false  pretenses,  although  the  draft  is  never 
approved  by  the  company  or  accepted.  State 
V.  Patty,  66  N.  W.  727,  728,  97  Iowa.  373. 

Easements  ef  lislit,  air,  aad  aeoeas. 

Easements  of  light  and  air,  ingress  and 
egress  to  and  from  buildings,  are  "property" 
within  the  meaning  of  the  Constitution,  re- 
quiring compensation  to  be  made  therefor 
before  it  can  lawfully  be  taken  from  its 
owner  for  public  use.  Thompson  v.  Man- 
hattan By.  Co.,  29  N.  B.  264,  265,  180  N.  Y. 
360;  Bohm  v.  Metropolitan  Bl.  By.  Co.,  29 
N.  B.  802,  806,  129  N.  Y.  676,  14  L.  B.  A. 
344. 

Under  Const  art  1,  I  16,  providing  that 
no  private  property  shall  be  taken  or  dam- 
aged for  public  or  private  use  without  com- 
pensation first  made,  the  word  '•property*'  in- 
cludes not  only  tangible  property,  but  the 
right  to  air,  light,  and  access.  State  v. 
Superior  Comt  of  King  County,  66  Pac.  386, 
388,  26  Wash.  278. 

The  easement  of  light  and  air  on  the 
surface  of  a  street  is  ••property"  vtrithin  the 
meaning  of  the  Constitution,  providing  that 
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private  property  shall  not  be  taken  without 
Just  compensation.  Stoiy  y.  New  York  El. 
By.  Co.,  90  N.  Y.  122,  146,  43  Am.  Rep.  146. 

The  polluting  of  the  air  of  one's  dwell- 
ing with  noisome  smells,  which  renders  the 
enjoyment  of  life  and  property  uncomforta- 
ble, is  the  ''taking  of  property"  within  the 
inhibition  of  the  Constitution  against  the 
taking  of  private  property  without  compen- 
sation, as  the  term  embraces  the  free  nse^ 
enjoyment  and  disposal  of  all  of  one's  i^c- 
quisitlons  without  control  or  direction.  Garo 
y.  Metropolitan  El.  R.  Co.,  46  N.  Y.  Super. 
Ot  (14  Jones  &  S.)  138,  164,  16a 

Gonstmed  ejusdean  cemerisi. 

"Property,"  as  used  in  an  act  fixing  a 
lighting  rate  on  the  owners  and  occupiers 
of  houses,  buildings,  and  property  other  than 
land,  means  property  of  the  same  sort  as 
houses  and  buildings,  and  does  not  include 
water  pipes  under  the  surface  ot  the  soil. 
-Begins  V.  Southwark  it  V.  Watm-  Ga,  6  El. 
A  Bl.  1008,  1013. 

How.  Ann.  St  §  1446c,  subd.  2,  declares 
that  if  any  horse  or  other  animal,  or  any  cart 
carriage,  or  vehicle,  or  other  property  shall 
receive  any  injury  or  damage  by  reason  of 
neglect  by  any  township,  village^  dty,  tr 
corporation  to  keep  In  repair  any  public 
highway,  street  bridge,  sidewalk,  etc.,  such 
city  or  corporation  shall  be  liable  to  pay  the 
owner  thereof  just  damages,  etc.  Held,  that 
the  word  ''property"  as  used  in  such  statute 
was  preceded  by  several  words  descriptive 
of  particular  kinds  of  property,  and  hence 
the  word  should  be  construed  as  limited  to 
things  of  that  character,  and  for  this  reason 
the  term  could  not  be  extended  to  include 
the  loss  of  services  of  a  man's  wife  by  reason 
of  her  injury  from  a  defective  sidewalk. 
Roberts  v.  City  of  Detroit  60  N.  W.  460,  461, 
102  Mich.  64,  27  L.  R.  A.  672. 

"Property  or  rights  of  property,"  as  used 
in  Rev.  St  V.  8.  §  6067,  providing  that  no 
suit  shall  be  maintained  between  the  as- 
signee in  bankruptcy  and  a  person  claiming 
an  adverse  interest  touching  any  property  or 
right  of  property  transferable  to  or  vested 
in  such  assignee  unless  brought  within  two 
years  from  the  time  when  the  cause  of  ac- 
tion accrued,  means  ^'property  or  rights  of 
property  of  such  kind  and  description  as  by 
the  provisions  of  the  bankrupt  law  would,  if 
they  belonged  to  the  bankrupt  be  transfer- 
red to  or  vested  in  the  assignee."  Haven  v. 
Place,  U  N.  W.  117,  118,  28  Minn.  661. 

Equitable,  legal,  ov  dtlier  title. 

By  the  term  "property,"  as  applied  to 
land,  all  titles  are  embraced,  legal  or  equita- 
ble, perfect  or  imperfect  Harvey  v.  Barker 
(Gal.)  58  Pac.  682,  696,  126  Gal.  262  (citing 
Knight  V.  United  Land  Ass'n,  142  U.  S.  161. 
6  Wds.  &  P.--«8 


12  Sup.  Gt  268,  271,  35  L.  Ed.  974);  Estes 
Park  Toll-Road  Go.  v.  Edwards,  32  Paa  649, 
561«  3  Golo.  App.  74. 

The  term  'property,"  as  used  in  the  stat- 
ute by  which  Louisiana  was  acquired  by  the 
United  States,  and  which  stipulated  that  the 
Inhabitants  of  the  ceded  territory  should  be 
IMTotected  fn  the  enjoyment  ot  their  property, 
comprehends  every  species  of  title,  inchoate 
or  incomplete ;  those  rights  which  existed  in 
contract  executory,  as  well  as  executed  coa- 
tracts.  Soulard  v.  United  States,  29  U.  S. 
(4  Pet)  511,  612,  7  L.  Ed.  938;  Bryan  t. 
Kennett  6  Sup.  Gt  407,  412,  113  U.  S.  179, 
28  L.  Ed.  908;  Scranton  v.  Wheeler,  21  Sup. 
Ct  48,  69,  179  U.  S.  141,  46  L.  Ed.  126. 
This  is  the  meaning  of  the  term  in  the  treaty 
ceding  Galifomia  to  United  States,  which 
provides  for  the  protection  of  the  right  of 
property  of  the  inhabitants  of  the  ceded  ter- 
ritory. Homsby  v.  United  States,  77  U.  S. 
(10  Wall.)  224,  242,  19  L.  Ed.  900;  Tescbe- 
macher  v.  Thompson,  18  Gal.  11,  21,  79  Am. 
Dec.  161;  Thompson  v.  Doaksum,  10  Pac. 
199,  201,  68  Gal.  693;  Leese  T.  Glark,  20  Gal. 
387. 

A  bona  fide  equitable  Interest  in  proper- 
ty of  which  the  legal  title  is  in  another  may 
be  insured  under  the  general  name  of  "prop- 
erty,** or  by  a  description  of  the  thing  in- 
sured. Locke  V.  North  American  Ins.  Go., 
18  Mass.  61,  66;  Tyler  v.  JStna  Fire  Ins.  Go. 
(N.  Y.)  12  Wend.  607-612. 

Where  a  sheriff's  deed  conveyed  all  the 
right  title,  and  estate  of  L.  in  certain  land, 
"being  the  same  property  conveyed  by  J.," 
the  purchaser  by  sheriff's  deed  acquired  title 
only  to  the  Interest  conv^ed  by  J.,  and  not 
to  interest  held  by  the  judgment  debtor  at 
the  date  of  the  levy  and  sale  under  a  deed 
from  A.  Parks  t.  Watson*  29  Mo.  108»  111, 

The  teim  'property"  must  be  regarded 
as  applicable  only  to  possessions  or  rights 
founded  in  justice  and  good  faith  and  based 
upon  authority  competent  to  their  creation, 
and  hence  it  is  held  that  under  an  article  of 
the  Treaty  of  Paris  which  stipulated  for 
the  protection  of  the  people  of  Louisiana  in 
the  free  enjoyment  of  their  liberty  and  prop- 
erty, rights  claimed  under  an  Invalid  grant 
from  a  Spanish  official  not  having  authority 
to  make  such  grant  was  not  included  within 
the  term  "property."  United  States  v.  Rey- 
nes,  60  U.  S.  (9  How.)  127,  161,  13  L.  Ed.  74. 

The  word  "property,"  as  used  in  the 
Gode,  authorizing  an  attachment  against  a 
defendant  who  has  assigned,  disposed  of,  or 
secreted  his  prop^ty  with  intent  to  defraud 
his  creditors,  means  any  property  in  his  pos- 
session and  to  which  he  claims  title,  though 
in  fact  his  title  is  imperfect  or  clearly  bad. 
Treadwell  v.  Lawlor  (N.  T.)  16  How.  Prac 
8,  9. 
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2  Gay.  &  H.  St  p.  261,  |  519,  proTlded 
that  after  the  recoTery  of  a  Judgment  the 
execution  plaintiff  might  file  an  affidayit  with 
the  clerk  of  the  county  to  the  effect  that 
defendant  had  property,  describing  it,  which 
he  refused  to  apply  to  the  Judgment;  and 
It  further  provided  that  proceedings  for  an 
examination  of  defendant  relative  thereto 
might  be  had.  Held,  that  the  word  '*prop- 
erty,"  as  applicable  to  lands,  included  every 
species  ef  title,  Inchoate  or  completa  Burt 
V.  Hoettinger,  28  Ind.  214,  21& 

Eqoitalile  Ueiu 

Under  Ck)de,  §  3343,  snbd.  7,  defining 
"property"  to  include  money,  chattels,  things 
in  action,  and  evidences  of  debt,  an  equi- 
table lien  on  bonds  is  property.  Hovey  v. 
Elliot,  53  N.  Y.  Super.  Ct  (21  Jones  it  S.)  831, 
840. 

Estate. 

The  word  •'property*  is  equivalent  to 
**e6tate,"  in  its  operation  to  pass  the  interest 
in  lands  as  well  as  the  land  itself,  and  hence 
a  will  will  pass  land  by  either  of  these  words. 
Foster  V.  Graige,  22  N.  O.  209,  211. 

The  word  "estate**  has  a  broader  signifi- 
cation than  the  word  "property."  The  for- 
mer Includes  choses  in  action;  the  latter 
does  not  Pippin  t.  Ellison,  84  N.  a  61,  02, 
53  Am.  Dec.  403. 

Estate  of  sueoesatoa. 

The  word  "property,"  used  in  a  will,  has 
as  broad  a  meaning  as  an  "estate  of  succes- 
sion,*' and  Is  identical  with  those  words. 
Succession  of  Marks,  35  La.  Ann.  1054. 

Ezemptiem  vader  statute  of  limitatteai 

A  statute  of  limitation,  when 'fully  run 
upon  a  claim,  whether  the  demand  relate  to 
real  or  personal  property  or  a  money  demand 
on  contract  or  sounding  in  tort,  constitutes 
a  vested  property  right  witliin  the  meaning 
of  the  Constitution,  and  its  possessor  is  enti- 
tled to  the  benefit  of  the  constitutional 
guaranties  for  the  protection  of  the  titie  to 
property  and  property  rights.  Eingartner  t. 
Illinois  Steel  CJo.,  79  N.  W.  433,  434,  103  Wis. 
373,  74  Am.  St  Rep.  871;  Board  of  Educa- 
tion of  Normal  School  Dist  v.  Blodgett,  40 
N.  E.  1025,  1026,  155  IlL  441,  81  L.  R  A. 
70,  46  Am.  St  Rep.  d4& 

Fee. 

The  word  "property,**  in  a  devise,  when 
used  in  connection  with  other  expressions 
showing  that  it  refers  to  the  testator's  real 
estate,  or  where  the  devise  is  of  all  the 
testator's  property,  will  give  a  fee  to  the 
devisee.  Garter  v.  Gray,  48  AtL  711,  58  N.  J. 
Eq.  411. 

The  word  "property,"  in  a  will,  Is  suflEl- 
cient  to  pass  real  estate.    In  a  devise  of  "all 


and  eveiy  residue  ef  my  'property,'  goods, 
and  chattels,"  the  word  *^roperty"  was  not 
qualified  by  "goods  and  chattels"  and  re- 
stricted to  personal  estate,  but  would  pass 
freehold.  Wall's  Lessee  t.  Langlands,  14 
Bast,    870,    372. 

Tbe  word  "property,'*  la  a  devise,  "I  will 
all  my  lands  and  property,"  conveyed  all  the 
estate  and  interest  in  the  land  which  the 
testator  possessed.  Fogg  v.  Clark,  1  N.  H. 
163,  167. 

The  word  "property,"  when  used  in  a 
will  disposing  of  testator's  property.  Is  suffi- 
cient to  pass  the  fee  in  the  testator's  real  es- 
tate, when  such  intention  is  manifest  from 
the  entire  instrument  Chamberlain  t.  Ow- 
ings,  30  Md.  447,  465. 

The  word  "property,"  when  used  In  con- 
nection with  other  expressions  showing  tiiat 
it  refers  to  a  testator's  real  estate,  or  where 
the  devise  is  of  all  the  testator's  property, 
passes  a  fee  to  the  devisee.  Carter  t.  Gray, 
43  Aa  711,  58  N.  J.  Bq.  411. 

In  a  deed  which,  after  the  description  of 
the .  property,  proceeded,  "being  part  of  the 
58  acres,  late  the  property  of  W.,  which  was 
decreed  by  an  orphans'  court  of  Y.  coun- 
ty, unto  M.  [the  grantor],  one  of  the  sons  of 
said  W.,  deceased,"  the  use  of  the  word 
"properly"  did  not  amount  to  a  covenant  by 
the  grantor  that  W.,  his  father,  was  seised  of 
an  indefeasible  estate  in  fee  simple,  and  that 
the  said  estate  was  vested  in  him,  but  amount- 
ed to  no  more  than  a  recital  and  a  continua- 
tion of  the  description  of  the  land  intended 
to  be  granted.  WhitehUl  v.  Ootwalt  (Pa.)  8 
Pen.  &  W.  813,  828  (citing  Cain's  Lessee  t. 
Henderson  [Pa.]  2  Bia  108;  Orats's  Lessee 
T.  Ewalt,  Id.  95). 

In  Thompson  t.  Androscoggin  River  Imp. 
Co.,  54  N.  H.  545,  551,  it  is  said:  "Property 
in  land  must  be  conMdered,  for  many  pur- 
poses, not  as  an  absolute,  unrestricted  domin- 
ion, but  as  an  aggregation  of  qualified  priT- 
ileges,  the  limits  of  which  are  prescribed  by 
the  equality  of  rights,  and  the  correlation  of 
rights  and  obligations,  necessary  for  the  high- 
est enjoyment  of  land  by  the  entire  conmiuni- 
ty  of  proprietors."  City  of  Franklin  v.  Dur- 
gee,  51  Atl.  911.  71  N.  H.  186. 

The  term  "property  in  lands"  Is  not  con- 
fined to  title  in  fee,  but  is  sufiSciently  com- 
prehensive to  include  any  usufructuary  in- 
terest, whether  it  be  a  leasehold  or  a  mere 
right  of  possession.  Several  persons  may 
have  in  the  same  land  a  property  which  Is 
subject  to  taxation.  TOpeka  Commercial  Se- 
curity Ck).  V.  McPherson  (Okl.)  52  Paa  896^ 
899  (citing  State  r.  Moore,  12  CaL  68) 

Fraaolilse. 

A  franchise  is  property,  and  It  cannot 
wantonly  or  of  whim  be  taken  away  by  legis- 
lative act  and  transferred  to  another.    Wil- 
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mlngtxm  ft  R.  R.  Ck>.  ▼.  Downward  (DeL)  14 
AtL  720,  721.  See  Randolph  T.  Larned,  27 
N.  J.  Eq.  (12  a  B.  Green)  557,  560. 

The  terra  "property,"  In  its  broad  sense, 
inchides  even  a  franchise;  so  the  word 
''property,"  as  used  in  the  statute  providing 
for  the  taxatien  of  all  property  not  specific- 
ally exempted,  indndes  a  franchise,  and 
hence  a  tax  on  a  turnpike  is  proper.  Frank- 
fort, li.  ft  N.  Tnmpike  Road  Co.  v.  €k>mmon- 
wealtti,  6  Ky.  Law  Rep.  891,  882. 

The  term  '^property"  was  held  in  Oheaa- 
peake  ft  O.  Canal  Co.  v.  Baltimore  ft  O. 
R.  Co.  (Md.)  4  GUI  ft  J.  1,  145,  to  include 
a  corporate  franchise  to  select  and  acquire 
land  for  the  authorized  purposes  of  the  cor- 
poration. The  court  says  it  ia  an  incorporeal 
hereditament,  not  a  legal  title  to  the  land 
itself;  not  a  mere  capacity  or  faculty  to  ac- 
quire and  hold  land,  such  as  every  individual 
possesses,  but  Im  addition  to  such  capacity 
it  is  a  right  or  privilege— a  portion  of  the 
eminent  domain  vested  in  the  corporation— to 
acquire  the  legal  title  to  land  subjected  by 
the  grant  to  its  will  Baltimore  ft  F.  Turn- 
pike Road  V.  Baltimore,  C.  ft  B.  M.  Pas&  R. 
COh  81  Atl.  864,  865,  81  Md.  247. 

''Property^  is  a  word  of  large  import, 
and  In  its  application  to  a  railroad  company, 
under  a  provision  that  its  property  shall 
be  exempt  from  any  public  charge  or  tax 
whatever,  includes  all  the  real  and  personal 
property  required  by  it  for  the  successful 
prosecution  of  Its  business,  and  Includes  the 
franchise.  Nothing  is  better  settled  than 
that  the  franchise  of  a  private  corporation, 
which  in  its  application  to  a  railroad  is  the 
privilege  of  running  it  and  taking  fare  and 
freight,  is  property,  and  of  the  most  valuable 
kind,  as  it  cannot  be  taken  for  public  usei 
even,  without  compensation.  It  is  true,  it 
is  not  the  same  sort  of  property  as  the  roll- 
ing stodc,  roadbed,  and  depot  grounds,  but 
it  is,  equally  with  them,  covered  by  the  gen- 
eral term  '^e  property  of  the  company.** 
Wilmington  ft  W.  R.  Co.  v.  Reid,  80  U.  S. 
(13  Wall.)  264,  267,  20  L.  Ed.  568  (roversing 
64  N.  a  226).  See,  also,  Worth  v.  Wilming- 
ton ft  W.  R.  Co.,  89  N.  C.  291,  801,  806,  45 
Am.  Rep.  679. 

"Property,**  in  its  broadest  and  most 
comprehensive  sense,  includes  all  rights  and 
interest  in  real  and  personal  property,  and 
in  easements,  franchises,  and  incorporeal 
hereditaments.  That  which  may  be  taken 
for  public  uses  is  not  exclusively  tangible 
property.  Wherever  the  right  of  eminent 
domain  exists,  whatever  exists  in  any  form, 
whether  tangible  or  intangible,  may  be  sub- 
jected to  the  exercise  of  this  power,  and  may 
be  appropriated  to  public  use  when  necessi- 
ty demands.  A  franchise  is  nevertheless  a 
right  in  the  nature  of  "property,**  within  the 
sense  that  that  word  is  used  in  the  eminent 
domain  law,  and  no  reason  is  perceived  why 


it  could  not  be  condemned  for  ttie  use  of 
the  publia  We  know  of  no  policy  of  the  law 
that  would  forbid  the  taking  of  such  proper- 
ly for  public  uses.  Metropolitan  City  By.  Co. 
V.  Chicago  W.  D.  Ry.  Ca,  87  IlL  817,  824. 

The  word  "prc^perty,**  as  used  in  provi- 
sions of  the  Maryland  Bill  of  Rights  relat- 
ing to  taxation,  does  not  include  the  fran- 
chise of  a  corporation.  State  v.  Philadelphia, 
W.  ft  B.  R.  Co.,  45  Md.  861,  379,  385,  24  Am. 
Rq;^.  611. 

The  word  "property,**  as  used  in  Const 
art  8,  I  1,  declaring  that  the  Legislature 
shall  provide  such  revenue  as  may  be  need- 
ful by  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  be  paying 
a  tax  in  proportion  to  the  value  of  his,  her, 
or  Its  property  or  franchise,  is  used  as  a 
generic  term  in  its  broad  and  comprehensive 
sense,  and  oomprohends  all  intangible  prop- 
erty, of  whatever  description,  including  fran- 
chises, as  well  as  physical  or  tangible  prop- 
erty, such  as  real  estate,  or  personal  prop- 
erty of  a  character  universally  rogarded  as 
proper  subjects  of  taxation.  State  v.  Sav- 
age, 91  N.  W.  716,  717,  65  Neb.  714. 

The  term  'property,*'  in  Its  broad  sense, 
includes  even  a  franchise.  An  act  declaring 
that  when  an  ad  valorem  tax  is  ordered  by  a 
county  court  It  shall  be  assessed  upon  "all 
the  property**  in  the  county  not  specifically 
exempted,  and  expressly  providing  for  the 
assessment  of  "all  property"  of  a  turnpike 
road,  includes  the  interest  of  the  company  in 
the  turnpike  road,  and  does  not  refer  only 
to  what  little  property  it  usually  owns  aside 
ftom  it  Frankfort,  L.  ft  V.  Turnpike  Co.  v. 
Commonwealth,  82  Ey.  886,  889. 

The  word  "property,**  as  used  in  the  stat- 
ute providing  for  the  taxation  at  its  true 
value  "of  all  property**  used  for  railroad 
and  canal  purposes,  means  and  includes  not 
only  all  tangible  property,  but  the  company*s 
franchise  as  well,  which  constitutes  the  right 
by  which  it  operates  and  uses  its  tangible 
property,  and  without  which  the  same  would 
be  of  little  value.  State  Board  of  Assessors 
V.  Central  R.  Co.,  4  AtL  678,  48  N.  J.  Law 
(19  Vroom)  146. 

A  corporate  franchise  is  a  mere  privi- 
lege or  right  of  authority  by  the  government 
and  is  not  "property**  of  any  description,  and 
consequently  not  subject  to  taxation  under 
Const  art  12,  |  2,  providing:  "Laws  shall  be 
passed  taxing  by  uniform  rule  all  mon^s, 
credits,  investments  in  bonds,  stock,  joint- 
stock  companies  or  otherwise,  and  also  all 
real  and  personal  property  according  to  its 
true  value  In  money,**  etc  Bank  v.  Hines,  8 
Ohio  1,  8.  A  franchise  Is  valuable,  and  in 
that  sense  has  sometimes  been  held  to  be 
property ;  but  it  is  not  property  in  the  sense 
used  in  said  section  of  the  Constitution,  and 
its  taxation  is  not  by  that  section  limited 
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or  rartricted.    State  t.  FeiTlii»  41  N.  &  679, 
581,  53  Ohio  St  314,  30  L.  B.  A.  218. 

A  state  tax  on  a  corporate  (lancblee  ef 
a  corporation  engaged  In  foreign  oommeroe 
l8  not  a  tax  on  ite  prop^ty  In  violation  of 
Const  U.  S.  art  1,  I  10^  forbidding  a  state 
to  tax  Imports.  People  t.  Roberts,  52  N.  BL 
1102,  UOi,  168  N.  Y.  162. 

A  f eiry  francUse  Is  as  mwdi  property 
as  a  rent  or  any  other  Incorporeal  heredita- 
ment or  chattels,  or  realty.  It  Is  clothed 
with  the  same  sanctity  and  entitled  to  the 
same  protection  as  other  property.  Carroll 
▼.  Campbell,  17  &  W.  88i,  885,  108  Mo.  550; 
Billings  V.  Breinlg,  7  N.  W.  722.  723,  46  Mich. 
66;  Conway  r.  Taylor's  Ex'r,  66  U.  &  (1 
Black)  608, 17  L.  BSd.  191. 

The  franchise  of  a  tnmplke  company  to 
property.  Turnpike  Co.  y.  Parki^  60  Ohio  St 
56S,  575,  676,  35  N.  B.  804. 

The  franchises,  property,  and  Interests 
of  a  railroad  corporation  In  a  street  Is  not 
**property"  within  the  meaning  of  the  stat- 
ute, and  Uable  to  assessment  for  ImproTO- 
ments  on  such  street  South  Park  Com'rs 
T.  Chicago,  B.  &  Q.  B.  Co.,  107  UL  106,  108. 

A  franchise  to  construct  a  toll  public 
road  and  collect  tolls  thereon  to  not  "prop- 
erty" within  the  meaning  of  the  bankruptcy 
act  And  for  that  reason  the  franchise  does 
not  pass  to  the  assignee  in  bankruptcy,  the 
franchise  being  a  personal  trust  not  as- 
signable without  the  consent  of  the  grant- 
ing power.  People  t.  Duncan,  41  Cal.  607, 
611. 

A  ferry  franchise  to  property.  Conway 
▼.  Taylor's  Bx'r,  66  U.  S.  (1  Black)  608,  17 
U  Bd.  191. 

Under  the  term  ^'property,"  as  used  in 
the  revenue  law  of  1898  (Acts  1898,  p.  347, 
No.  170),  denominating  the  property  subject 
to  taxation,  charters  and  franchises  are  in- 
cluded. Maestri  y.  Board  of  Assessors,  84 
South.  658,  662,  110  La.  617. 

The  franchise  of  a  toll  bridge  to  "pi^op- 
erty"  within  the  meaning  of  the  bankrupt 
law,  and  passes  to  the  assignee  in  bank- 
ruptcy. Stewart  y.  Hargrove,  23  Ala.  429, 
437. 

FrelBlit. 

In  an  action  on  a  policy  covering  the 
cargo  of  a  vessel.  Issued  to  the  owner,  it 
appeared  that  the  Insured  was  to  take  a 
cargo  of  lumber  on  board  and  transport  It  to 
Porto  Rico,  for  which  he  was  to  have.  In  lieu 
of  freight  three-fifths  of  the  lumber.  The 
court  said:  "We  agree  that  'freight'  can- 
not be  Insured  under  the  name  of  "property,' 
but  we  think  the  contract  by  which  the  in- 
sured undertook  to  carry  the  cargo  gave 
them  an  interest  in  that  cargo  different  from 
freight  and   well   coming  within  the  term 


'property.*'*    Wlggln  t.  Hercanttle  Ins.  Otk, 
24  Mass.  (7  Pick.)  271,  273. 

In  an  Insurance  policy  on  freight  prof- 
Its,  and  cargo,  warranted  "American  prop- 
erty," these  words  may  well  be  applied  to 
all  the  subjecte  insured,  for  all  of  them  are, 
in  the  common  language  of  commercial  llfei 
'property,"  and  it  would  not  be  improper 
to  hold  that  the  warranty  waa  that  freight 
profits,  and  cargo  are  "American  property." 
Bayard  v.  Massachusetts  Fire  &  Marine  Ins. 
Co.  (U.  S.)  2  Fed.  Cas.  1066, 1069. 

INdiAs  In  oomity  treMnor* 

As  used  in  the  statute  carving  out  at  an 
old  county  two  counties,  and  providing  that 
all  county  records  and  other  property  be- 
longing to  the  old  county  shall  remain  Its 
property,  the  word  '*property"  to  used  In  its 
broad  sense,  and  Includes  funds  in  the  treas- 
ury of  the  old  county.  Washington  County 
V.  Weld  County,  20  Pac.  278^  274,  12  Oolo. 
162. 

Good  wlIL 

The  good  wll]  of  the  business  Is  the  ex- 
pectation of  continued  public  patronage.  It 
to  property,  transferable  like  any  other  prop- 
erty. Merchants'  Ad-Sign  Co.  v.  Sterling, 
57  Pac.  468^  469,  124  Cal.  429,  46  U  B.  A. 
142,  71  Am.  St  Bep.  94. 

The  good  will  of  a  trade  or  business  Is 
a  species  of  property.  It  possesses  a  market 
value,  and  may  be  disposed  of  and  sold  as 
other  property.  Trentman  v.  Wahrenburg, 
65  N.  E.  1067,  1060,  80  Ind.  App.  304. 

Good  will,  like  a  franchise,  is  a  privilege 
which  the  courts  will  protect  as  a  right  of 
value.  As  s.uch  it  to  property,  though  Intan- 
gible. People  V.  Dederick,  55  N.  £.  927, 
930, 161  N.  Y.  195. 

The  good  will  of  a  business  Is  property, 
transferable  like  any  other  property,  and, 
although  intangible.  Is  deemd  by  the  law 
to  be  a  thing  of  value,  and  is  adequate  as  a 
consideration  for  the  promise  of  a  purchaser, 
and  may  form  the  subject-matter  of  a  con- 
tract of  sale.  In  whole  or  in  part  Biapes 
V.  Metcalf,  88  N.  W.  713,  716,  10  N.  D. 
601. 

"Good  will,"  as  the  term  to  used  when 
speaking  of  the  good  will  of  a  business,  is 
not  corporeal  property,  but  it  may  adhere 
to  or  spring  out  of  corporeal  property  or  a 
tangible  locality  or  establishment  It  must 
rest  on  some  principal  or  tangible  thing,  and 
hence  It  is  held  that  it  can  never  arise  as 
an  asset  of  a  partnership  where  the  parties 
only  contribute,  as  capital,  their  professional 
skill  and  reputation,  however  intrinsically 
valuable  these  may  be.  Sheldon  v.  Hough- 
ton (U.  8.)  21  Fed.  Cas.  1239,  1241. 

Good  will  to  intangible  property  which, 
in  the  nature  of  things,  can  have  no  ex- 
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istence  apart  from  the  businesB  of  which  it 
is  a  part  It  cannot  be  told  by  judicial  de- 
cree or  otherwise,  unless  It  be  In  connec- 
tion with  the  sale  of  the  business  on  which 
It  depends,  and  hence  a  mortgage  of  the 
machinery,  type,  presses,  cases,  furniture, 
paper,  forms,  and  tools  of  a  newspaper  com- 
pany, together  with  the  "good  will"  of  its 
business,  cannot  be  foreclosed  as  to  the 
good  will  after  all  the  tangible  property  cor- 
ered  by  the  mortgage  has  been  alienated, 
worn  out,  or  destroyed,  and  the  corporation 
has  become  consolidated  with  another  news* 
paper  corporation.  Metropolitan  Nat.  Bank 
y.  St  Louis  Dispatch  Go.  (U.  S.)  86  Fed. 
722. 

In  discussing  the  question  as  to  whether 
good  will  of  a  business  was  taxable  as  prop- 
erty, the  court  said:  •'Despite  the  almost 
universal  recognition  at  the  present  day  of 
good  will  as  in  the  nature  of  property,  the 
law  on  this  subject  is  of  recent  growth. 
The  cases  greatly  confound  the  thing  itself 
with  the  means  of  transferring  it,  and  with 
the  rights  an  assignee  acquires  in  order  to 
effect  that  transfer.  There  is  a  kind  of 
local  good  will  that  Ix)rd  Eldon  characteriz- 
ed as  nothing  more  than  the  probability  that 
the  old  customers  will  resort  to  the  old 
place."  Ciuttwell  r.  Lye,  17  Ves.  835,  846. 
Good  will  of  this  character  may  Inhere  in 
real  property  and  giro  to  it  additional  value. 
As  dTilization  became  more  complex,  the 
realization  was  forced  upon  the  courts  that 
the  right  to  carry  on  an  established  busi- 
ness, and  to  represent  that  it  was  the  old 
business  that  was  carried  on,  is  often  a 
thing  of  value,  since  men  were  willing  to 
pay  for  the  privilege,  and  contended  for  it 
at  the  forum;  and  therefore  the  courts  have, 
by  evolutionary  processes,  so  adjusted  them- 
selves to  conditions  as  to  treat  such  imtIvI- 
leges,  even  where  not  connected  with  real 
estate,  as  in  the  nature  of  assets.  The  trend 
of  authority  is  that  they  will  be  regarded 
and  protected,  not  only  where  they  are  made 
the  subject  of  express  contract  in  connec- 
tion with  the  voluntary  sale  of  the  business, 
but  in  voluntary  sales.  Some  of  these  cases 
seem  to  treat  good  will  as  property,  while 
In  other  cases  courts  have  attained  the  re- 
sult by  the  exercise  of  control  over  the  as- 
signor. We  regard  it  as  clear,  however,  that 
good  will  is  not  in  and  of  itself  property,  but 
that  it  is  an  incident  that  may  be  attached 
to,  and  in  some  cases  be  connected  with,  it 
Hart  V.  Smith,  64  N.  E.  661,  663,  159  Ind. 
182,  58  L.  R.  A.  949,  95  Am.  St  Rep.  280 
(citing  Rawson  v.  Pratt,  91  Ind.  9,  16;  Met- 
ropolitan Nat.  Bank  v.  St.  Louis  Dispatch 
Co..  149  U.  S.  436,  446,  18  Sup.  Ct  944.  37 
L.  Ed.  799). 

The  good  will  that  attaches  to  the  busi- 
ness of  conducting  a  newspaper  belonging 
to  a  copartnership  is  not  "property,"  within 
the  constitutional  provision  that  a  general 


assembly  shall  provide  by  law  for  uniform 
and  equal  rate  of  assessment  and  taxation, 
and  shall  secure  a  Just  valuation  for  taxation 
of  all  property,  both  real  and  personal,  or 
within  Bums'  Rev.  St  1901,  §  8410,  declar- 
ing that  all  property  within  the  Jurisdic- 
tion of  this  state,  not  expressly  exempted, 
shall  be  subject  to  taxation.  Hart  v.  Smith, 
64  N.  B.  661,  662.  159  Ind.  182,  58  U  R.  A. 
949»  95  Am.   St  Rep.  280. 

"Good  will"  has  been  defined  as  that 
good  disposition  which  customers  entertain 
towards  the.  house  of  business  Identified  by 
the  particular  name  or  firm,  and  which  may 
induce  them  to  continue  giving  their  custom 
to  it  The  good  will  of  a  business  is  prop- 
erty, and  may  have  a  value  independent  of 
any  particular  locality  or  any  specific  tangi- 
ble property.  In  fact  &  corporation  sued 
for  such  good  will  Is  sued  for  property  ac- 
tually received,  within  the  meaning  of  the 
New  York  stock  corporation  law  (Laws  1892, 
c.  688).  Washburn  National  Wall-Paper  Co. 
(U.  S.)  81  Fed.  17,  20,  26  O.  G.  A.  812. 

'*The  interest  of  an  outgoing  partner 
in  good  will  may  be  valued  and  assigned 
with  the  rest  of  the  effects  to  the  remaining 
partner."  Lobeck  v.  Lee-Olarke-Andreesen 
Hardware  Co.,  56  N.  W.  650,  653,  37  Neb. 
158,  28  L.  R  A.  795. 

OooAs  Mid  eluittolA. 

The  word  •'property"  is  a  general  term, 
and  implies  the  words  *^goods  and  chattels," 
so  that  it  is  held  that  an  indictment  for 
larceny  of  certain  property,  specifically  al- 
leged to  be  a  parcel,  sufficiently  established 
tiiat  the  property  was  personalty,  and  was 
not  defective  for  failure  to  allege  that  the 
forfeiture  was  of  goods  and  chattels.  State 
▼.  Bayonne,  86  La.  Ann.  761,  762. 

Gross  reoeipts  of  rallvoad* 

A  tax  on  the  gross  receipts  of  railroad 
companies  in  lieu  of  all  other  taxes  to  be 
paid  by  them  is  not  a  direct  tax  on  the  prop- 
erty of  such  companies,  within  the  meaning 
of  Bill  of  Rights,  art  15,  providing  that 
"every  person  in  the  state,  or  person  hold- 
ing property  therein,  ought  to  contribute  his 
proportion  of  public  taxes  for  the  support  of 
the  government  according  to  his  actual 
worth  in  real  or  personal  property."  It  is 
neither  levied  upon  the  capital  stock,  nor 
on  their  property,  in  the  sense  in  which  the 
term  '"property"  is  used  in  the  Constitution. 
Gross  receipts,  it  is  true,  when  received,  may 
be  considered  as  the  property  of  such  com- 
panies, Just  as  a  person's  income  may  be  con- 
sidered his  property,  when  paid  to  him. 
But  it  will  hardly  be  contended  that  an  in- 
come tax  is  a  direct  tax  on  property  within 
the  meaning  of  the  Bill  of  Rights.  Pro]A^rly 
speaking,  the  tax  is  not  Imposed  on  the 
gross  receipts;  they  are  referred  to,  not  as 
descriptivt  of  the  subject  to  be  taxed,  but 


PBOPEBTT 


5712 


PBOPEBTT 


merely  as  fomisliiiig  the  basis  of  ascertain- 
ing the  amount  of  tax  to  be  paid.  It  is  not 
a  tax  on  properly,  but  a  tax  on  the  franchise 
of  the  railroad  companies,  measured  by  the 
extent  of  their  business.  State  y.  Philadel- 
phia, W.  &  B.  B.  Co.,  45  Md.  861,  879,  24 
Am.  Bep.  511. 

Act  March  24,  1875,  c.  78^  proYidlng  that 
railroads  which  should  pay  1%  per  cent  of 
their  gross  receipts  into  the  treasury  should 
be  exempt  from  all  other  taxes,  is  in  Tiolation 
of  the  provision  of  the  (Constitution  of  1870 
proTidiDg  that  "all  property  shall  be  taxed." 
Such  a  tax  is  not  a  tax  on  property.  Mem- 
phis &  a  B.  Go.  T.  Gaines,  8  Tenii.  Ch.  e04» 
605. 

Human  life. 

A  statute  making  muniptpal  corporations 
liable  for  the  destruction  of  property  by 
mobs  is  held  not  to  include  liability  for  tak- 
ing life.  By  no  possible  intendment,  says  the 
court,  could  "property"  then  be  made  to  in- 
clude a  human  life.  Gianfortone  y.  City  of 
New  Orleans  (U.  8.)  61  Fed.  64,  67,  24  U  B. 
A.  592. 

Act  April  24,  1857,  provides  that  it  shaU 
be  lawful  for  any  one  haying  a  cause  of  ac- 
tion against  an  insurance  company  to  bring 
suit  in  any  county  "where  the  property  of 
the  insured  may  be  located."  Prior  to  this 
act  litigants  were  obliged  to  bring  action 
where  the  insurance  company  was  located* 
eyen  at  great  inconyenience  and  expense,  and 
it  was  to  remedy  this  that  the  act  was  pass- 
ed. Not  clearly  including  in  its  terms  life 
insurance  and  accident  companies,  it  was 
supplemented  by  Act  April  8,  1868,  declar- 
ing that  all  its  proylsions  should  apply  to 
**llfe  and  accident  insurance  companies." 
Held,  that  the  latter  act  authorised  suits 
to  be  brought  against  life  and  accident  in- 
surance companies  in  the  county  where  the 
person  insured  resided.  Quinn  y.  Fidelity 
Ben.  Ass'n,  100  Pa.  882,  384. 

Impgovements. 

Oonst  1848^  art  9,  |  0^  pxoyides  that 
taxes  shall  be  levied  by  valuation,  so  that 
every  one  shall  pay  in  proportion  to  the  value 
of  his  or  her  property;  that  ail  the  property 
within  the  Ihnits  of  a  corporation  shall  be 
taxed  for  payment  of  debts;  and  that  all 
taxes  shall  be  uniform  in  respect  to  persons 
and  property.  Held,  that  the  word  **prop- 
erty**  means  both  real  snd  personal  prop- 
erty>  and  hence  an  ordinance  exempting  im- 
provements upon  real  estate  from  sewer  tax 
was  unconstitutional.  Primm  t.  City  of 
Belleville,  59  111.  142,  144. 

laheritanee. 

Const,  art  1,  I  8,  provides  that  no  man 
shall  be  deprived  of  his  ••property"  but  by 
the  law  of  the  land.  Act  Tenn.  April  1, 
1885,  declared  that,  where  a  lunatic  died 


intestate  and  possessed  of  personalty  derived 
from  an  intestate  spouse,  such  property 
should  pass  to  the  next  of  kin  of  the  person 
from  whom  it  was  derived.  After  the  death, 
intestate,  of  a  husband  whose  sole  distributee 
was  his  wife,  the  latter  was  declared  a  luna- 
tic at  an  inquisition  which  was  held  prior 
to  the  passing  of  the  act  of  April  1,  1885. 
Held,  that  the  latter  act,  depriving  the  widow 
of  the  right  to  transmit  by  inheritance  her 
property  derived  from  her  deceased  hus- 
band, deprived  her  of  •'prc^erty"  within  the 
meaning  of  the  Constitution.  Strattan 
Claimants  v.  Morris  Claimants,  15  8.  W.  87, 
89,  89  Tenn.  (5  Pickle)  497, 12.L.  B.  A.  7a 

Insvrable  Interests 

Property  is  that  which  is  peculiar  to  any 
person,  that  which  belongs  exclusively  to  an 
Individual,  that  to  which  a  person  has  legal 
title,  whether  in  possession  or  not;  and 
therefore  it  is  held  that  a  wife's  insurable 
interest  in  the  life  of  her  husband  is  prop- 
erty belonging  to  her.  Holmes  v.  Gilman. 
19  N.  Y.  Supp.  151,  158. 


poUey. 

An  insurance  policy  taken  out  by  the  In- 
sured on  his  own  life  for  the  benefit  of  his 
estate  is  property,  a  chose  in  action,  just  as 
certainly  and  effectually  as  a  promissory  note 
payable  10  years  from  date  or  upon  the  hap- 
pening of  a  certain  event  Creditors  have  a 
light  to  rely  on  it  as  one  of  his  assets.  Ionia 
County  Say.  Bank  y.  McLean,  48  N.  W.  159, 
100,  84  Biich.  629. 

Imtevest  of  master  Im  earso. 

This  word  "property"  is  very  oomprehen- 
sive,  and  by  an  insurance  on  •'property"  on 
board  a  ship  there  was  no  doubt  an  intent  to 
cover  the  interest  of  the  master,  whether  it 
was  to  be  considered  as  commissions,  or  as  a 
spedflc  portion  of  the  cargo  b^onging  exdu- 
sively  to  him.  Holbrook  y«  Brown,  2  Mass. 
280,  282. 

Interest  of  abuttiiis  owmer  In  street. 

••Property,"  as  understood  in  relation  to 
the  right' of  eminent  domain,  is  the  right  of 
property  in  and  dominion  over  the  specific 
thing,  and  is  not,  as  was  once  understood  by 
some,  only  a  corporeal  thing,  as  a  horse  or  a 
piece  of  land;  and  hence  the  word  "proper- 
ty" denotes  certain  rights  in  things  which 
pertain  to  persons,  and  which  are  created 
and  sanctioned  by  law.  The  right  of  the 
owner  of  land  abutting  on  a  street  to  the 
use  of  the  street  is  property.  Callen  v.  Co- 
lumbus ESdison  Blectric  Light  Co.,  64  N.  B. 
141,  148,  66  Ohio  St  166,  58  L.  B.  A.  782. 

The  owner  of  land  abutting  on  a  high- 
way has  an  interest  In  the  highway  of  a  spe- 
cial and  particular  nature,  which  may  well  be 
considered  as  a  part  of  his  property,  for 
which  he  is  entitled  to  compensation  upon  its 
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condemnation  for  public  pnrpoMs.  Cnllen  y. 
New  York,  N.  H.  &  H.  B.  Co.,  83  Atl,  910, 
912,  ee  Conn.  211. 

The  owner  of  a  lot  abutting  on  a  street 
is  entitled  to  compensation  for  damage  to 
real  estate  caused  by  the  erection  of  poles 
and  wires  of  an  electric  street  railway  com- 
pany in  front  of  his  lot.  Jaynes  ▼.  Omaha  St. 
By.  Co.,  74  N.  W.  67,  74,  63  Neb.  631,  39  L,  B. 
A.  761. 

An  abutting  owner,  by  reason  of  his  loca- 
tion, has  an  easement  for  the  purposes  of 
light,  air,  and  access  from  the  street,  which 
rights  are  "property"  within  the  meaning  of 
the  Constitution.  In  re  Seaside  &  B.  Bridge 
Bl.  B.  Co.,  81  N.  T.  Supp.  630,  631^  83  Hun, 
348. 

The  plaintiff,  immediately  previous  to 
his  bankruptcy  in  March,  1842,  had  a  fee- 
simple  title  in  a  street  subject  to  the  public 
easement,  which  street  then  terminated  In 
Lake  Michigan,  but  more  than  460  feet  of  ac- 
cretion existed  between  the  street  and  the 
lake  shore.  Held,  that  the  interest  of  plain- 
tiff, at  the  time  of  his  decree  in  bankruptcy, 
in  such  street,  was  "properly,"  within  the 
meaning  of  Bankr.  Act  1841,  6  Stat  440. 
Kinzie  t.  Winston  (U.  &)  14  Fed.  Gas.  648, 
651. 

Interest  of  Tendee  under  oontraot  of 


It  is  a  f^ct  of  public  notoriety  that  in 
common  parlance  the  person  who  is  in  pos- 
session of  real  property  as  owner,  under  a 
valid  and  subsisting  contract  for  the  pur- 
chase thereof,  whether  he  has  paid  the  whole 
of  the  purchase  money  and  obtained  the  legal 
title  or  not,  is  called  the  ''owner"  thereof, 
and  the  property  is  usually  called  his  by  oth- 
ers. In  equity  it  Is  in  fact  his,  and  the  ven- 
dor has  only  a  Hen  thereon  for  the  security 
of  his  unpaid  purchase  money.  A  person 
who  is  in  actual  possession  of  property  as  the 
real  owner  thereof  in  equity  has  the  right 
to  insure  the  property  as  his  own,  in  the  ab- 
sence of  conditions  in  the  policy  requiring 
the  true  state  of  the  legal  title  to  be  dis- 
closed. iBtna  Phre  Ins.  Co.  v.  Tyler  (N.  Y.) 
16  Wend.  385,  896,  30  Am.  Dec.  90. 

The  interest  of  a  judgment  debtor  in 
real  estate  in  his  possession  under  a  contract 
of  purchase,  the  legal  title  of  which  is  in  his 
vendor,  may  be  applied  in  satisfaction  of  tiie 
judgment  in  the  mode  prescribed  by  Bev.  St. 
I  519,  providing  a  remedy  against  a  judg- 
ment debtor  who  has  property  subject  to  ex- 
ecution which  he  refuses  to  apply  in  satisfac- 
tion of  the  judgment.  Figg  v.  8nook»  9 
Ind.  202,  204. 

latoKieatlng;  llqiior. 

The  term  **property"  includes  intoxicat- 
ing liquors,  and  therefore  a  statute  destroy- 
ing property  in  intoxicating  liquors  owned 


and  possessed  when  the  act  takes  tf  ect  is  in* 
violation  of  the  constitutional  provision  pro- 
hibiting the  taking  of  property  without  due 
process  of  law.  Wynehamer  v.  People,  13 
N.  Y.  (8  Kern.)  378,  384. 

A  right  of  property  in  spirituous  and 
malt  liquors  exists  under  the  law  in  all  the 
counties  of  this  state,  and  this  property  is 
subject  to  a  judgment  against  the  owner  in 
like  manner  and  to  the  same  extent  as  other 
property.  Fears  v.  State,  29  S.  E.  463,  465, 
102  Ga.  274. 

The  statute  law,  as  well  as  the  common 
law,  recognizes  beer  as  property,  and  the 
brewing  of  beer  as  a  lawful  business,  and 
protects  this  property  as  it  does  any  other 
lawful  product  Kreiter  v.  Nichols,  28  Mich. 
496,  408. 

X&TeiLtion  and  patent  ri^lit. 

Bee  "Patent  Bight" 

A  patent  which  vests  the  sale  and  exclu- 
sive right  of  making,  using,  and  vending  an 
Invention  in  the  person  to  whom  it  hns  been 
granted  by  the  government  as  against  all  per- 
sons not  deriving  title  through  him,  is  prop- 
erty capable  of  being  assigned  by  him  at  his 
pleasure  Ager  v.  Murray  (U.  S.)  21  Am.  Law 
Beg.  (N.  S.)  469.  Under  Act  May  1,  1876  (P. 
L.  1889),  which  allows  contributions  to  the 
capital  of  a  limited  partnership  to  be  made 
in  real  or  personal  estate,  mines,  or  other 
property,  at  a  valuation  to  be  approved  by 
all  the  members,  such  contribution  may  be 
made  by  the  transfer  of  patent  rights.  Beh- 
foss  V.  Moore,  19  Atl.  766,  767,  134  Pa.  462,  7 
L.  B.  A.  663. 

A  patent  is,  as  has  been  said,  a  property 
in  notion,  and  has  no  corporal  tangible  sub- 
stance, and  cannot  be  levied  on  and  sold  un- 
der execution  Issuing  from  the  state  courts, 
and  whether  it  can  be  sold  on  an  execution 
issuing  from  the  federal  courts  is  regarded 
as  doubtful.  Until  its  usefulness  has  been 
established,  the  value  of  a  patent  right  is 
purely  speculative.  Ohisholm  v.  Fomy,  21 
N.  W.  664,  666,  65  Iowa,  333. 

A  patent  la  an  incorporeal  property  right 
in  an  invention,  created  by  statute.  Prop- 
erty rights,  whether  corporeal  or  incorporeal, 
are  governed  by  the  same  principles,  and 
should  receive  equal  protection.  When  a 
person  wrongfully  aiq;>ropriates  a  patented 
invention,  it  is  an  invasion  of  a  patented 
right  of  property,  and  the  gains  or  profits 
derived  from  such  piracy  belong  to  the  pat- 
entee. Head  v.  Porter  (U.  S.)  70  Fed.  498, 
604. 

''The  patent  for  an  Invention  is  the  evi- 
dence of  the  inventor's  exdusive  right  to  the 
use  of  the  invention;  it  therefore  may  be 
said  to  create  a  property  interest  in  that  in- 
vention. Until  the  patent  is  issued,  there  is 
no  property  right  in  it;  that  is,  no  such  right 
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«8  tbe  Inyentor  can  enforce.  Until  then  there 
i8  no  power  orer  its  use,  which  is  one  of  the 
elements  of  a  right  of  property  In  anything 
capable  of  ownership."  Marsh  t.  Nichols. 
Shepard  &  Ck>.,  9  Sup.  Gt  168^  170,  128  U.  & 
606,  82  li.  B».  688. 

An  Invention  secured  by  patent  is  prop- 
erty, and  as  much  entitled  to  protection  as 
any  other  property.  Oammeyer  ▼.  Newton* 
94  U.  S.  226,  24  L.  Ed.  72.  The  right  of  a 
patentee  under  letters  patent  granted  by  the 
United  States  for  an  injunction  is  exclusive 
of  the  goyemment  as  well  as  all  others,  and 
the  government  cannot  use  the  patent  with- 
out a  license  or  compensation  to  the  owner. 
The  patented  products  of  the  invention  be- 
come tangible  property,  and  fall  within  the 
common  mass,  while  the  conception  of  the 
mind  embodied  in  the  Invention  and  secured 
by  the  patent  becomes  clothed  with  the  atr 
tributes  of  Incorporeal  property.  The  tangi- 
ble products  of  an  inventijn  are  a  species  of 
property  which  are  subject  to  taxation  and 
to  the  payment  of  debts  as  other  personal 
property.  Reeves  v.  Corning  (U.  S.)  61  Fed. 
774,  784. 

The  word  '•property ,*•  in  Rev.  Bt  I  1758, 
which  authorizes  the  issuance  of  stock  in 
payment  for  property  estimated  at  its  true 
money  value,  includes  inventions  for  which 
applications  for  patents  have  been  made. 
WhltehiU  V.  Jacobs,  44  N.  W.  680,  681,  75 
Wis.  474. 

Under  an  act  allowing  contributions  to 
the  capital  of  a  limited  partnership  to  be 
made  in  real  or  personal  estate,  mines,  or 
other  property,  at  a  valuation  to  be  approved 
by  all  of  the  members,  such  contribution 
may  be  made  by  the  transfer  of  patent 
rights,  these  being  property.  Rehfuss  v. 
Moore,  19  Atl.  756^  767,  134  Pa.  462,  7  L.  R. 
A.  663. 

"It  is  settled  by  abundant  authority  that 
the  right  acquired  by  the  patentee  by  the  use 
of  a  valid  patent  is  property  which  is  sub- 
ject to  the  claims  of  a  creditor,  and  may  be 
reached  by  proper  proceedings  in  equity  and 
applied  to  the  payment  of  his  debts."  Vail 
V.  Hammond,  22  Atl.  954,  967,  60  Conn.  874, 
26  Am.  St.  Rep.  830. 

A  patent  right  is  regarded  as  personal 
property,  and  may  be  assigned.  Avery  v. 
Wilson  (U.  S.)  20  Fed.  866^  86a 

A  patent  right  is  a  subject  of  assign- 
ment, sale,  or  inheritance.  Rehfuss  v.  Moore, 
19  Atl.  766,  767,  134  Pa.  462,  7  L.  R.  A.  663, 
26  Wkly.  Notes  Cas.  105,  107. 

A  patent  right  is  an  incorporeal  kind  of 
personal  property,  and  in  a  certain  sense 
analogous  to  property  in  a  share  of  stock. 
The  discoverer  of  a  new  and  useful  improve- 
ment is  vested  by  law  with  an  inchoate  right 
to  its  exclusive  use,  which  he  may  perfect 
and  make  absolute  by  securing  a  patent  from 


the  government  In  a  manner  provided  by 
law.  This  right  the  inventor  may,  under  the 
law,  assign  before  the  patent  is  issued,  and 
request  that  the  patent  be  issued  to  the  as- 
signee. When  a  patent  is  issued,  an  exclu- 
sive right  to  the  invention  for  the  statutory 
period  has  been  created  and  vested  in  the 
assignee.  Fruit  Cleaning  Co.  v.  Fresno 
Home  Packing  Co.  (U.  S.)  94  Fed.  846,  849. 

A  patent  right  is  a  thing  granted  entirely 
by  federal  legislation.  It  is  a  personal  favor 
of  monopoly  granted  to  a  particular  per- 
son by  the  government,  and  cannot  be  sold 
under  a  common  execution,  since  it  is  neither 
''personal  property  capable  of  manual  de- 
livery," within  Code  Civ.  Proc  |  642,  subd. 
3,  nor  debts  and  credit  notes  capable  of  man- 
ual delivery,  which  can  be  attached  by  leav- 
ing notice  with  a  third  person  owing  such 
debt  or  having  such  credits  in  his  possession. 
Peterson  v.  Sheriff  of  City  and  County  of 
San  Francisco,  46  Pac  1060,  116  Cal.  211. 

A  patent  right  is  not  tangible  property. 
It  is  an  incorporeal  right  The  patent  se- 
cures to  the  patentee  the  exclusive  right  in 
the  discovery.  The  right  of  property  in  the 
physical  substance  which  is  the  fruit  of  the 
discovery  is  altogether  distinct  from  the  right 
in  the  discovery  itself,  and  it  Is  only  the 
right  to  the  invention  or  discovery,  the  in- 
corporeal right  which  a  state  cannot  inter- 
fere with.  Commonwealth  v.  Petty,  29  S. 
W.  291,  292,  96  Ky.  462,  29  U  R.  A.  786. 

An  invention,  a  painting,  a  book,  is  the 
property  of  its  creator.  He  may  keep  it  for 
his  own  exclusive  use  or  enjoyment  if  he 
sees  fit  The  public  has  no  greater  right  to 
it  however  useful  it  may  be,  tlian  it  would 
have  to  any  part  of  his  personal  property. 
But  if  he  once  publishes  it  his  property 
right  in  it  is  gone,  and  any  one  may  make 
use  of  it  Jewelers'  Mercantile  Agency  v. 
Jewelers'  Weekly  Pub.  Co.,  49  N.  Bw  872,  878, 
166  N.  Y.  241,  41  L.  R.  A.  846^  68  Am.  St 
Rep.  666. 

The  word  "property,"  in  Act  May,  1876^ 
providing  that  it  shall  be  lawful  to  make 
contributions  to  the  capital  of  a  limited  part- 
nership in  real  or  personal  estate  or  other 
property,  includes  a  patent  right  Rehfuss  v. 
Moore,  19  Atl.  766,  767,  184  Pa.  462,  7  L.  R. 
A.  668,  26  Wkly.  Notes  Gas.  105, 107. 

Jndgsient  1a  tovt. 

The  term  "property"  does  not  include  a 
right  of  action  in  tort  but  does  include  a 
Judgment  in  tort  and  therefore  the  assign- 
ment of  a  Judgment  in  tort  does  not  operate 
to  assign  the  right  of  action,  and,  if  the  Judg- 
ment be  reversed,  the  right  of  action  still  re- 
mains in  the  assignor.  Gibson  v.  Gibson,  43 
Wis.  23,  33,  28  Am.  Rep.  627. 

KiLowledce. 

It  Is  not  exactly  accurate  to  say  that 
the  mere  abstract  knowledge  acquired  in  the 
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ttndy  of  a  special  emplayment  is  of  itself 
property.  It  is  the  right  to  apply  that  knowl- 
edge to  the  accomplishment  of  a  particular 
result  which  constitutes  property.  For  in- 
stance, if  a  witness  had  heen  required  to  an- 
swer a  question  put  to  him  with  a  view  of 
prescribing  a  remedy  for  the  relief  of  the 
plaintiff  In  the  suit  In  which  he  was  called, 
then  it  might  be  said,  if  he  was  not  offered 
any  compensation,  tliat  he  was  deprived  of  a 
property  right  But  where  a  physician  Is 
asked  a  hypothetical  question,  and  is  called 
upon  to  give  his  opinion  upon  the  facts  stat- 
ed In  the  hypothetical  question,  while  he  is 
testifying  as  a  witness  in  court,  he  is  not 
thereby  required  to  practice  his  healing  art 
He  is  merely  making  a  statement  for  the 
purpose  of  enabling  the  court  and  the  Jury  to 
understand  correctly  a  case  which  is  before 
the  court.  There  is  no  infringement  here  of 
a  property  right  Dixon  v.  People,  48  N.  B. 
108,  110,  168  111.  119,  89  L.  B.  A.  116. 

Labov* 

The  word  "property ,*•  as  used  in  the  pro- 
Tislon  of  the  federal  Constitution  that  no  one 
shall  be  deprived  of  property  without  due 
process  of  law,  Includes  labor.  Property  is 
everything  which  has  an  exchangeable  value. 
In  re  Tlburclo  Parrott  (U.  8.)  1  Fled.  481,  606; 
State  V.  City  of  Topeka,  12  Pac.  810,  315,  86 
Kan.  76,  60  Am.  Bep.  620;  Slaughter-House 
Cases,  83  U.  S.  (16  WalL)  86,  127,  21  L. 
Ed.  894;  In  re  Marshall  (U.  8.)  102  Fed.  323, 
324;  Low  v.  Rees  Printing  Co.,  59  N.  W. 
862,  366,  41  Neb.  127,  24  L.  B.  A.  702,  43 
Am.  St  Rep.  670;  Ritchie  v.  People,  40  N. 
B.  464,  462,  165  111.  98,  20  L.  R.  A.  79,  46  Am, 
St  Bep.  315. 

Labor  is  the  primary  foundation  of  all 
wealth.  The  property  which  each  one  has 
In  his  own  labor  Is  the  common  heritage, 
and,  as  an  incident  to  the  right  of  acquir- 
ing property,  the  liberty  to  enter  into  con- 
tracts by  which  labor  may  be  employed  in 
such  way  as  to  the  laborer  may  seem  most 
beneficial,  and  of  others  to  employ  such  la- 
bor, is  necessarily  Included  in  a  constitu- 
tional guaranty  of  protection  of  life,  liberty, 
and  property.  Low  v.  Rees  Printing  Co., 
59  N.  W.  862,  366,  41  Neb.  127,  24  U  B.  A. 
702,  48  Am.  St  R^.  670. 

Labor  is  property.  The  laborer  has  the 
same  right  to  sell  his  labor  and  to  contract 
with  reference  thereto  as  any  other  property 
owner.  The  right  of  property  Involves,  as 
one  of  Its  essential  attributes,  the  right  not 
only  to  contract,  but  also  to  terminate  con- 
tracts. Gillespie  v.  People,  58  N.  B.  1007, 
1009,  188  111.  176,  62  L.  R.  A.  288,  80  Am.  St 
Rep.  176. 

Labor  is  property,  and  as  Buch  merits 
protection.  The  right  to  make  It  available 
is  next  in  Importance  to  the  rights  of  life 
and  liberty.    It  lies  io  a  large  extent  at  the 


foundation  of  most  other  forms  of  property. 
In  re  Marshall  (U.  S.)  102  Fed.  823, 324  (citing 
Slaughter-House  Cases,  88  U.  &  [16  Wall] 
36,  127,  21  L.  Ed.  394);  In  re  Parrott  (U.  S.) 
1  Fed.  481,  606;  State  v.  Cadigan,  50  Ati. 
1079,  1081,  73  Vt  245,  57  L.  R.  A.  666,  87 
Am.  St  Rep.  71i. 

"Property,"  within  the  meaning  of 
Const  art  1,  cl.  1,  declaring  that  all  men 
have  the  right  to  enjoy  life  and  liberty  and 
to  acquire  possession  and  protect  property. 
Includes  the  right  to  labor  and  transact  busi- 
ness. State  V.  Cadigan,  60  Atl.  1079,  lOSl, 
73  Vt  245,  57  L.  a  A.  666,  87  Am.  St  Rep. 
714. 


In  a  strict  legal  sense  land  is  not  prop- 
erty, but  the  subject  of  property.  The  term 
'property,"  though  in  common  parlance  fre- 
quently applied  to  a  tract  of  land  or  a  chat- 
tel, in  its  legal  signification  means  only  the 
rights  of  the  owner  in  relation  to  it  Prop- 
erty is  the  right  of  any  person  to  possess, 
use,  and  dispose  of  a  thing.  If  property  In 
land  consists  in  certain  essential  rights,  and 
a  physical  interference  with  the  land  sub- 
stantially subverts  one  of  those  rights,  such 
interference  takes  pro  tanto  the  owner's 
property.  The  right  of  indefinite  user  or  of 
using  indefinitely  is  an  essential  quality  or 
attribute  of  absolute  property,  without  which 
absolute  property  can  have  no  legal  exist- 
ence. Use  is  the  real  side  of  property.  State 
ex  rel.  Star  Pub.  Co.  v.  Associated  Press  Co., 
60  S.  W.  91,  101,  159  Mo.  410,  51  L.  R.  A.  151, 
81  Am.  St  Rep.  368. 

It  Is  true  the  word  "property"  may  some- 
times include  land,  but  in  a  will  disposing  of 
"all  my  earthly  property,"  where  there  was 
no  direction  to  sell  the  land,  the  word  "prop- 
erty" was  not  intended  to  include  land, 
where  there  were  no  words  of  Inheritance  or 
perpetuity  applicable  to  the  land.  Brown  v. 
Dysinger  (Pa.)  1  Rawle,  408,  416. 

"Property,"  as  used  In  New  Haven  city 
charter,  requiring  the  making  of  Just  com- 
pensation to  persons  whose  property  is  tak- 
en for  streets,  should  be  construed  to  mean 
land;  and  hence  the  landowner,  and  not  a 
mortgagee  thereof,  is  entitled  to  compensa- 
tion for  land  so  taken.  Whiting  v.  City  of 
New  Haven,  45  Conn.  803,  306. 

As  used  in  the  various  state  Constitutions 
regarding  the  exercise  of  the  right  of  emi- 
nent domain,  land  is  not  property  in  a  strict 
legal  sense,  but  the  subject  of  property. 
Staton  V.  Norfolk  &  C.  R.  Co.,  16  S.  B.  181, 
184,  111  N.  C.  278,  17  L.  R.  A.  838. 

Where  a  railroad  company  accepted  cer- 
tain bonds  Issued  by  the  state,  which  were 
to  be  a  first  Hen  on  the  road  and  property 
of  the  company,  the  word  "property"  in- 
cluded all  the  lands  of  the  company,  so  as  to 
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create  a  valid  lien  on  them.    Wilson  t.  Boyce^ 
92  U.  S.  320,  325,  23  L.  Ed.  608. 

The  phrase  "all  my  property,  goods,  chat- 
tels, and  species  whatsoever,"  in  a  will, 
would,  by  the  restriction  of  the  latter  word, 
be  confined  to  personalty,  but  for  the  words 
"except  such  articles  hereinafter  bequeath* 
ed,"  followed  by  devises  of  lands  as  well  as 
personalty  to  several  persons,  which  explains 
these  lands  to  be  part  of  the  excepted  arti- 
cles, and  implies  they  would,  but  for  this 
expression,  fall  under  the  comprehensive 
term  **property."  Blackmore*s  Heirs  T. 
Paine,  6  Tenn.  (5  Hayw.)  105,  lOa 

Leasehold. 

Where  a  corporation,  desiring  for  its 
manufactory  certain  premises,  took  an  as- 
signment of  the  lease  from  the  tenant,  the 
taking  of  his  leasehold  interest  was  a  pur- 
chase of  "property,"  within  Laws  1853,  c 
333,  providing  that  the  trustees  of  a  com- 
pany might  purchase  "mines,  manufactories, 
and  other  property  necessary  for  their  busi- 
ness." Close  V.  Noye,  41  N.  B.  570,  571,  147 
N.  Y.  597: 

On  a  general  assignment  by  a  lessee  of 
his  property,  the  lease  Is  deemed  property  or 
not,  at  the  election  of  the  assignee,  until  he 
enters  under  it,  or  by  some  act  or  omission 
to  act  determines  his  right  to  elect  Carter 
V.  Hammett  (N.  Y.)  12  Barb.  263,  268. 

A  leasehold  Interest  in  premiaes  for  a 
definite  term  is  "property,"  within  the  mean* 
ing  of  that  word  as  it  is  employed  in  Const, 
art  1,  I  3,  par.  1,  providing  against  the  tak- 
ing or  damaging  of  private  property  for  pub- 
lic purposes  without  Just  and  adequate  com- 
pensation being  first  paid;  and  the  holder  of 
a  lease  has  such  an  interest  in  the  premises 
as  will  enable  him  to  maintain  an  action  for 
damages  resulting  to  his  leasehold  estate, 
sustained  In  consequence  of  the  construction 
of  a  duly  authorized  public  improvement^ 
whether  such  damage  results  from  the  neg- 
ligence of  the  municipal  authorities  or  other- 
wise. Pause  V.  City  of  Atlanta,  26  S.  B.  489» 
490,  98  Ga.  92,  58  Am.  St  Rep.  290. 

Lioenae. 

A  license  la  in  no  sense  property.  It  is 
a  mere  temporary  permit  to  do  what  other- 
wise would  be  illegal,  issued  in  the  exercise 
of  the  police  power.  Lantz  v.  Hights  Town, 
46  N.  J.  Law,  107;  Voight  v.  Board  of  Excise 
Oom'rs  of  City  of  Newark,  36  Atl.  686,  687, 
59  N.  J.  Law,  358,  37  L.  R.  A.  292. 

A  license  to  occupy  a  stall  in  a  city  mar- 
ket is  property,  and  passes  to  an  assignee  in 
bankruptcy.  In  re  Emrlch  (U.  S.)  101  Fed. 
231. 

A  liquor  license  issued  by  the  author- 
ities of  a  city  under  the  police  laws  of  the 
states  transferable  aubject  to  the  approval 


of  such  authoritieB,  which  is  ordinarily  grant- 
ed, and  which  for  that  purpose  has  a  recog- 
nized value,  conditioned  upon  the  acceptance 
of  the  transferee  by  the  authorities,  is  prop- 
erty. Fisher  v.  Cushman  (U.  S.)  103  Fed. 
860.  864,  43  C.  a  A.  381,  51  L.  R.  A.  292; 
Lyman  v.  Malcom  Brev^g  Co.,  54  N.  E.  577, 
578,  160  N.  Y.  96.  Contra,  see  Koehler  v. 
Olsen,  22  N.  Y.  Supp.  677,  678,  68  Hun,  63. 
Though  such  a  license  is  not  in  Itself  prop- 
erty, regarded  merely  as  an  evidence  of 
authority  to  do  business  under  a  police  reg- 
ulation, yet  under  the  circumstances  it  rep- 
resents a  substantial  investment  of  the  bank- 
rupt's capital,  which  would  otherwise  be  sub- 
ject to  the  claims  of  his  creditors,  and,  so 
long  as  such  capital  Is  in  such  form  that  it 
can  be  converted  into  money  by  merely  exe- 
cuting an  assignment,  it  constitutes  "prop- 
erty," within  the  meaning  and  intent  of  the 
bankruptcy  statute.  Fisher  v.  Cuahman  (U. 
S.)  103  Fed.  860,  864,  43  O.  O.  A.  881,  51  L. 
R.  A.  292.  8ee^  alM^  In  re  Hay,  5  Am. 
Bankr.  R.  1,  4. 

Idea* 

A  lien  iB  a  personal  right  and  cannot  be 
transferred  to  another.  A  common-law  lien 
is  not  property  subject  to  sale  or  assignment, 
for  it  Is  neither  the  property  nor  is  it  the 
debt  hut  the  right  to  retain  the  propoty  as 
security  for  the  debt  Glascock  t.  Lemp^  59 
N.  B.  34%  343,  20  Ind.  App.  176. 

Mliilag  olaim. 

Mining  claims  are  "property,**  in  the  Just 
sense  of  the  term.  McFeters  v.  Pierson,  24 
Pac.  1076, 1077,  15  Colo.  201,  22  Am.  St  Rep. 


Mining  claims  are  the  subject  of  bargain 
and  sale,  and  constitute  very  largely  the 
wealth  of  the  Pacific  Coast  states.  They  are 
"property"  In  the  fullest  sense  of  the  word, 
and  their  ownership,  transfer,  and  use  are 
governed  by  a  well-defined  code  of  law,  and 
recognised  by  the  states  and  the  federal 
govamment  The  claim  may  be  sold,  trans- 
ferred, and  Inherited  without  infringing  the 
title  of  the  United  States,  and  there  is  noth- 
ing in  principle  or  in  any  interest  which  the 
United  States  has  in  the  land  to  prevent 
such  claims  from  being  subjected  to  a  lien 
for  taxes.  Forbes  t.  Gracey,  94  U.  S.  762, 
764,  24  L.  Ed.  313. 

The  locator  of  a  mining  claim  haa  a 
possessory  title,  which  is  "property"  in  the 
highest  sense  of  the  term.  It  may  be  sold, 
mortgaged,  and  inherited,  and  Is  the  subject 
of  dower.  Black  y.  BIkhom  Min.  Co.  (U.  8.) 
40  Fed.  549,  551.  See,  also,  McKeon  t. 
Bisbee^  9  Cal.  137,  142,  70  Am.  Dec.  642. 

A  mining  claim  perfected  under  the  law 
is  "property"  in  the  highest  aense  of  that 
term,  which  may  be  bought  sold,  and  con- 
veyed, and  will  pass  by  descent    Belk  v. 
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Meagher,  104  U.  S.  279,  283,  26  L.  Bd.  735; 
Sullivan  V.  Iron  Silver  Mln.  Co.,  12  Sup.  Ot 
555,  556,  3  Sup.  C?t.  839.  27  L.  Ed.  1028;  Sues- 
aenbach  v.  First  Nat  Bank,  41  N.  W.  662, 
606,  5  Dak.  477;  Waller  v.  Huges  (Ariz.)  11 
Pac  122,  123,  124. 

Improvements  on  a  mining  claim  are 
property  for  tlie  purpose  of  taxation.  Such 
improvements  are  not  the  property  of  the 
United  States,  and  the  act  providing  for  their 
taxation  does  not  violate  Organic  Act,  S  56, 
providing  that  "no  tax  shall  be  imposed  on 
the  property  of  the  United  States."  While 
the  title  to  the  land  Is  in  the  United  States, 
the  homestead  settler  or  entryman  should  be 
regarded  as  the  absolute  owner  of  the  im- 
provements, which  he  may  sell  and  remove 
at  pleasure,  as  such  Improvements  are  not 
the  property  of  the  federal  government. 
Crocker  t.  Donovan,  80  Pac  874,  377,  1  Okl. 
165. 

The  words  '*real  estate^'  or  "^eal  prop* 
erty,'*  as  used  in  the  civil  practice  act,  shall 
be  deemed  to  include  mining  daima.  Oomp. 
Laws  Nev.  1900,  |  8687. 

Monej* 

"Property**  is  a  generic  t^rm,  and  in- 
cludes money.  Commonwealth  v..  Morrison, 
9  Ky.  (2  A.  K.  Marsh.)  75,  90. 

The  general  term  ••property"  has  two 
meanings,  one  legal  and  the  other  popular. 
Its  legal  meaning  is  equivalent  to  estate, 
and  may  include  everything  a  man  is  worth. 
Its  popular  meaning  would  exclude  choses  in 
action  and  cash  on  hand;  but  where  a  will 
stated,  in  the  residuary  clause,  that  testator 
left  all  the  rest  of  his  property,  such  as 
horses,  cattle,  hogs,  sheep,  geese,  beds,  crops, 
and  other  articles  too  tedious  to  mention, 
etc.,  the  word  "property"  included  money  on 
hand  at  the  testator's  death.  Stuckey  t. 
Stuckey  (S.  O.)  1  Hill,  Bq.  808,  809. 

The  word  ••property"  has  been  frequent- 
ly held  to  embrace  money  and  securities. 
Fry  V.  Shipley,  29  S.  W.  ^  8,  94  Tenn.  (10 
Pickle)  252. 

As  used  in  Code  Or.  Proc  art  219,  pro- 
viding that  ••the  offense  of  embezzlement  may 
be  prosecuted  in  any  county  in  which  the 
offender  may  have  taken  or  received  the 
property,  or  through  or  into  which  he  may 
have  undertaken  to  transport  it,"  the  word 
••property"  includes  money,  and  one  who  has 
embezzled  money  and  taken  it  into  any  coun- 
ty in  the  state  may  be  prosecuted  therefor  in 
such  county.  Brown  y.  State,  4  S.  W.  588» 
589,  28  Tex.  App.  214. 

"Property"  means  money,  within  Comp. 
Laws,  I  579,  enacting  that  if  any  person  fe- 
loniously steal  the  property  of  another  in 
any  other  state,  and  bring  the  same  into 
Michigan,  he  shall  be  guilty  of  larceny.   Peo- 


ple V.  Williams,  24  Mich.  166^  162,  9  Am. 
Rep.  119. 

Within  the  meaning  of  the  statute  pro- 
viding that  "any  married  woman  may  be- 
come seised  or  possessed  of  any  property, 
real  or  personal,  by  direct  bequest,  demise, 
gift,  purchase,  or  distribution,  in  her  own 
name  and  as  of  her  own  property,"  the  terms 
employed  embrace  every  species  of  property, 
and  include  money,  which  is  property,  and 
she  can  take  and  hold  money  to  her  separate 
use.    Mitchell  v.  Mitchell.  35  Miss.  108, 114. 

The  word  ••property,"  as  used  in  Rev. 
St  1881,  S  16,  providing  that,  after  the  issu- 
ing of  execution  upon  an  affidavit  that  the 
Judgment  debtor  has  property  which  he  un- 
justly refuses  to  apply  toward  the  satisfac- 
tion of  the  Judgment,  the  court  may  order 
him  to  appear  and  answer  concerning  the 
same,  and  that  proceedings  may  thereafter 
be  had  for  an  application  of  the  property  in 
satisfaction  of  the  Judgment  etc.,  should  be 
given  a  meaning  broad  enough  to  include 
money.  Baker  v.  State,  9  N.  B.  711,  716,  109 
Ind.  47. 

The  word  "property,"  as  used  in  Bankr. 
Act  July  1,  1898,  f  3,  providing  that  an  act 
of  bankruptcy  shall  consist  in  a  person's 
having  transferred,  while  insolvent,  any  por- 
tion of  his  property  to  one  or  more  creditors, 
includes  payment  of  money  by  a  debtor  to  his 
creditor.  Chism  v.  Citizens'  Bank  of  Clarke- 
dale,  27  South.  637,  77  Miss.  599. 

Money  is  property,  and  the  payment  of 
money  works  a  transfer  of  property  from 
debtor  to  creditor  within  Bankr.  Act  July  1, 
1898,  c.  541,  I  60a,  80  Stat  562  [U.  S.  Comp. 
St  1901,  p.  8445],  prohibiting  transfers  of 
property  with  a  view  of  preference.  In  re 
Ft  Wayne  Electric  Corp.  (U.  S.)  96  Fed.  803, 
804;  In  re  Fixen  (U.  S.)  102  Fed.  295,  296, 
42  C.  C.  A.  354,  50  L.  R.  A.  605;  Landry  v. 
Andrews,  48  AU.  1036,  1037,  22  B.  I.  597. 

Where  testator  provided  'that  all  prop- 
erty, money,  and  effects,  willed  by  me  to  my 
wife,  that  may  be  left  at  her  decease,  shall 
be  equally  divided,"  etc.,  the  word  "prop- 
erty," being  associated  with  mcmey  and  ef- 
fects, had,  taken  in  connection  with  other 
provisions  of  the  will,  a  restricted  import, 
and  did  not  embrace  the  amount  devised. 
Brawley  v.  Collins,  88  N.  C.  605,  607. 

The  clause  in  the  charter  of  a  railroad 
company  requiring  them  to  transport  mer- 
chandise and  property  Is  held  not  to  oblige 
them  to  become  common  carriers  of  money. 
In  this  connection  the  court  observes  that 
••property"  is  a  word  of  very  enlarged  mean- 
ing, comprehending  ordinarily  everything 
which  is  valuable  and  is  subject  to  disposi- 
tion and  protection  of  the  law,  but  that  in 
the  case  under  consideration  it  was  clear  that 
at  the  time  the  charter  was  granted  it  was 
not  the  incumboit  aa  a  general  thing  on  com- 
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moo  carriers  of  merchandise  and  property  to 
transport  money.  It  might  well  be  concluded 
that  it  was  the  Intention  of  the  Legislature 
to  include  coin  under  the  head  of  "merchan- 
dise and  property."  Kuter  y.  Michigan  Cent 
R.  Ck>.  (U.  S.)  14  Fed.  Cas.  884,  883. 

In  construing  a  will  the  court  said: 
"Now,  it  is  not  only  true  that  money  is  prop- 
erty, but  where  the  testator  has  said  *all  the 
property/  and  then  given  Intensity  to  the 
expression  by  sajring  ^whether  household  fur- 
niture or  any  other  kind/  he  indicates  that 
whatever  kind  of  property  it  was  which  she 
[a  legatee]  had,  or  by  whatever  name  it  be 
called,  it  shall  be  refunded,  and  be  had  and 
be  held  by  her  to  her  own  use."  Brown  t. 
Brown,  41  N.  Y.  607,  514. 

A  clause  in  the  charter  of  a  railroad 
company  requiring  it  to  transport  property 
does  not  oblige  it  to  become  a  common  car- 
rier of  money,  since,  while  the  word  •'prop- 
erty" is  one  comprehending  everything  of 
value,  it  mtist  have  meant,  in  the  charter, 
such  property  aa  is  usually  carried  by  rail- 
roads. Kuter  V.  Michigan  Cent  R.  Co.  (U* 
S.)  14  Fed.  Cas.  884,  885. 

The  Supreme  Court  of  the  United  States, 
in  Pirle  v.  Chicago  Title  &  Trust  Co.,  182 
U.  S.  438,  21  Sup.  Ct  906,  45  L.  Ed.  1171,  In 
declaring  that  within  the  meaning  of  Bankr. 
Act  S  67e,  money  is  property,  uses  this  lan- 
guage: *'We  are  not  unaware  that  a  dis- 
tinction between  money  and  other  property 
Is  sometimes  made,  but  it  would  be  anoma- 
lous in  the  extreme  that,  in  a  statute  which 
is  concerned  with  the  obligation  of  debtors 
and  the  prevention  of  preferences  of  cred- 
itors, the  readier  and  most  potent  instrumen- 
tality to  give  a  preference  should  have  been 
omitted.  Money  is  certainly  property,  wheth- 
er we  regard  any  of  its  forms  or  any  of  its 
theories.  It  may  be  composed  of  a  precious 
metal,  and  hence  valuable  of  itself,  and  gain- 
ing little  or  no  addition  of  value  from  the 
attributes  which  give  it  its  ready  exchange- 
abUity  and  currency;  and  its  other  forms 
are  immediately  convertible  into  the  same 
precious  metal,  and  even  without  such  con- 
version have,  at  times,  even  greater  com- 
mercial efficacy  than  it"  And  to  the  same 
effect  are  Worden  v.  Columbus  Electric  Co. 
(U.  S.)  96  Fed.  803,  and  In  re  Conhaim  (U.  S.) 
97  Fed.  923.  These  authorities  conclusively 
show  that  money  is  ''property,"  within  the 
meaning  of  a  bankrupt  act,  and  that  the  pay- 
ment of  a  debt  in  mon^  is  a  "transfer  of 
property,"  as  the  latter  phrase  is  used  in 
such  act  Sherman  v.  Luckhardt,  70  S.  W. 
388,  889,  96  Mo.  App.  S20. 

By  the  express  provision  of  Code  Or. 
Proc.  art  732,  money  is  property;  and  hence 
an  indictment  charging  one  with  a  theft  of 
$20  current  money  was  sufficient  Bryant  v« 
State,  16  Tex.  App.  144^  14& 


The  word  ''property"  in  the  provision  of 
the  testamentary  act  of  Maryland  <^  1798 
authorizing  the  court  to  order  the  property 
remaining  in  the  hands  of  an  administrator 
to  be  delivered  up  to  his  surety  in  case  the 
administrator  fails  to  give  counter  security 
to  such  surety  when  required  to  do  so,  in- 
cludes money.  In  re  McKnight's  Estate^  1 
App.  D.  C.  28,  84. 

Mortsase  lien. 

The  term  "property,**  as  defined  by 
Comp.  Laws  1879,  c.  104,  f  1,  subd.  1,  in- 
cludes both  personal  and  real  property;  and 
where  property  includes  lands^  tenements, 
hereditaments,  or  right  thereto  or  interest 
therein,  equitable  as  well  as  legal,  a  mort- 
gage on  such  property  is  a  lien  on  it  And 
although  the  mortgagee  has  no  rights  of  pos- 
session or  title  to  the  land,  he  certainly  has 
an  interest  in  it  and  under  the  statutory 
definition  a  mortgagee  has  property  in  the 
land  mortgaged,  so  that  he  may  interplead 
in  any  cause  in  which  it  is  sought  to  be 
taken.  Bodwell  v.  Heaton,  18  Pac.  901,  902, 
40  Kan.  8a 

The  term  ''property,**  In  every  sense  ot 
its  common  use,  applies  Just  as  well  to  a 
mortgage  as  to  a  promissory  note  or  a  cer^ 
tiflcate  of  deposit  A  testator  held  to  have 
used  the  term  "property/'  in  a  wUl,  only  in 
reference  to  mortgaged  premises.  Stebbina 
T.  Stebbina,  86  Mich.  474»  481,  49  N.  W.  294» 
295. 

Mvaioipml  bonds. 

"Property,"  witliln  the  meaning  of  Laws 
1875,  c.  19,  in  reference  to  the  embezzlement 
of  property,  includes  negotiable  bonds  of  a 
municipal  corporation,  complete  in  form  and 
capable  of  becoming  effective  instruments  In 
the  hands  of  a  bona  fide  holder,  although 
they  have  not  been  issued.  Bork  v.  People^ 
91  N.  Y.  5,  12. 

As  meeessarj  property  of  railroad. 

The  word  "property,"  as  used  in  the 
charter  of  a  railway  company  limiting  the 
taxing  power  of  the  state  on  the  railway 
proposed  to  be  constructed,  and  its  appur- 
tenances, and  all  property  therewith  connect- 
ed, cannot  be  construed  to  embrace  real  es- 
tate other  than  that  whose  continuous  use 
is  necessary  for  the  operation  of  the  rail- 
road—that is,  land  lying  on  each  side  of  its 
track,  and  that  covered  by  its  depots  and 
shops,  and  other  places  necessary  to  the  full 
exercise  of  its  franchises.  Lands  oB  the 
road,  and  bought  originally  to  procure  cross- 
ties  from  the  timber  thereon,  was  therefore 
liable  to  taxation  under  the  general  tax 
laws.  Wright  v.  Southwestern  E.  Co.,  64 
Ga.  783.  798. 

The  word  "property,**  as  used  in  Act 
April  25,  1844,  and  Act  AprU  22,  1846»  ex- 
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emptlng  certain  property  of  railroad  corpora- 
tions from  taxation,  is  only  such  property 
belonging  to  the  cor];>oratlon8,  appurtenant 
and  indispensable  and  fitting  for  use,  that 
can  be  claimed  to  be  exempt  from  taxation. 
It  la  not  enough  that  It  is  a  convenient  pos- 
session, or  that  it  afTords  facilities  in  carry- 
ing on  the  business  of  the  company.  It 
would  no  doubt  be  convenient  to  own  exten- 
sive warehouses,  coalyar^s,  boardyards,  and 
extensive  machine  shops  at  many  points  and 
places;  but  these  erections  and  conveniences 
form  no  part  of  the  road,  and  th^  are  not 
exempt  from  taxation,  within  the  meaning  of 
the  word  **property"  as  used  in  the  statute. 
Railroad  r.  Berks  County,  8  Pa.  (6  Barr)  70, 
75. 

The  word  '^property/'  as  found  In  P.  L. 
1888,  p.  269,  entitled  "An  act  for  the  taxation 
of  railroad  and  canal  property,"  meant  pifop- 
erty  In  the  possession  of  a  railroad  company 
as  of  right,  If  suitable  and  proper  to  the  pur- 
poses of  its  franchise  and  the  use  of  It  ir- 
respective of  Its  ownership.  In  re  Erie  K, 
Co ,  48  Atl.  601,  602,  65  N.  J.  Law,  60a 

Personal  property. 

The  term  "property,"  In  the  statutes  de- 
fining embezzlement,  is  defined  in  Pen.  Code, 
art  789,  as  including  any  and  every  article 
commonly  known  and  designated  as  "per- 
sonal property"  and  all  writings  of  every  de- 
scription that  may  possess  any  ascertainable 
value.  Taylor  v.  State,  16  S.  W.  302,  29  Tex. 
App.  466. 

The  word  "property,"  as  used  in  Act 
Jan.  11,  1867,  authorizing  mining  companies 
to  mortgage  their  property  for  loans,  was  In- 
sufl3clent  to  authorize  a  mortgage  of  chattels; 
and  it  was  not  intended  by  the  term  "prop- 
erty" to  cover  any  other  cases  than  those 
which  the  law  made  capable  of  being  mort- 
gaged by  such  corporation.  Appeal  of  Rob- 
ert, 60  Pa.  (10  P.  F.  Smith)  400,  402. 

The  word  "property,"  as  used  In  St  1862, 
0.  198,  1 1,  which  provides  that  any  property 
employed  by  a  married  woman  in  doing 
business  on  her  separate  account  shall  not 
be  allowed  to  be  claimed  by  her  as  against 
the  creditors  of  her  husband,  but  may  be 
taken  on  an  attachment  or  execution  against 
him  unless  she  files  a  certificate  in  the  ofi^ce 
of  the  town  or  city  clerk,  stating  the  name 
of  her  husband,  place  and  nature  of  business, 
applies  only  to  personal  property  which  at 
common  law  would  have  become  her  hus- 
band's absolute  property,  and  does  not  af- 
fect her  real  estate,  in  which  the  husband 
never  would  have  taken  more  than  a  life 
interest  Bancroft  r.  Curtis,  108  Mass.  47, 
50. 

The  word  "property,"  as  used  in  Code, 
^  291,  providing  that  the  defendant  may  be 
arrested  in  an  action  for  the  recovery  of 
damages  where  the  action  is  for  injuring  or 


wrongfully  taking,  detaining,  or  converting 
property,  should  be  construed  to  mean  per- 
sonal property.  Bridgers  v.  Taylor,  8  S.  E. 
893,  894,  102  N.  C.  86,  3  L.  B.  A.  876. 

The  word  '^property,"  in  a  garnishment 
afl^davlt  in  Justice  court  that  the  garnishee 
had  property,  credits,  moneys,  and  effects, 
was  construed  to  be  a  sufi^cient  statement 
that  the  garnishee  had  personal  property. 
Russell  T.  Ralph,  10  N.  W.  618,  519,  53  Wis. 
328. 

An  Instrument  reciting  that  a  person 
named  can  upon  "this,  my  order,  receive 
from  Mr.  K.  $63.00  In  lime,"  dated  and  sign- 
^  Is  a  promissory  note  for  "property,"  with- 
in an  act  relating  to  bonds  and  notes,  and 
authorizing  the  assignment  thereof*  Draher 
V.  .Schreiber,  15  Mo.  602,  603. 

Possessioa* 

Bare  posseflslcu  of  anything  of  value  of 
I  which  eKclUBlve  possession  may  possibly  and 
!  lawfully  be  had  is  property.    Burcfa  v.  Mc- 
Danlel,  8  Pac.  586,  587,  2  Wash.  T.  58. 

In  defining  "larceny"  as  being  the  wrong- 
ful taking  possession  of  the  goods  of  another 
with  Intent  to  deprive  the  owner  of  his  prop- 
erty In  them,  Mr.  Roscoe,  In  his  Criminal 
Evidence  (page  621),  says  that  property  is 
the  right  to  the  possession,  coupled  with  an 
ability  to  exercise  that  right  State  v.  Sling- 
erland,  7  Pac.  280,  282,  19  Nev.  135;  State  v. 
Moore,  14  S.  W.  182,  183,  101  Mo.  816. 

PossibiUty. 

''A  bare  possibility  or  mere  expectation 
of  acquiring  property  does  not  constitute 
property  or  a  title  to  property,  nor  can  it  be 
transferred  or  levied  !QK>n.  While  the  right 
of  enjoyment  may  be  uncertain  and  contin- 
gent It  is  necessary  that  an  Interest  or  title 
of  some  kind  be  vested  In  the  bankrupt  in 
order  that  it  may  pass  by  operation  of  law  to 
the  trustee.  It  is  the  title  of  the  bankrupt 
as  of  the  date  he  was  adjudged  a  bankrupt 
which  is  vested  by  operation  of  law  in  a 
trustee,  and  this  title,  so  far  as  pertains  to 
this  case,  must  be  to  property  which  prior  to 
the  filing  of  the  petition  he  could  by  any 
means  have  transferred,  or  which  might  have 
been  levied  upon  and  sold  under  Judicial 
process  against  him."  In  re  Wetmore  (U.  S.) 
108  Fed.  520,  523,  47  0.  C.  A.  477. 

Power  to  srant  fraaoliise. 

The  power  to  authorize  the  laying  down 

of  gas  pipes  is  in  no  true  sense  of  the  word 

a  part  of  the  city  "property"  to  which  the 

corporate  authorities  of  the  city  are  to  resort 

i  for  purposes  of  revenue;  and  whether,  there- 

i  fore,  the  permission  to  lay  down  gas  pipes 

i  is  given  by  the  Joint  consent  of  the  mayor 

j  and  common  council,  or  by  the  two  boards 

I  alone,  there  is  no  squandering  or  illegal  dis- 

I  position  of  private  property  of  the  city  which 
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will  justify  a  suit  by  the  taxpayers  of  the 
city  to  annul  a  charter  obtained  by  such 
means.  Smith  v.  Metropolitan  Gaslight  Co. 
(N.  Y.)  12  How.  Prac  187,  190. 

PromlMory  iLote. 

A  promissory  note  is  property.  The  fact 
that  the  maker  may  be  irresponsible  does  not 
change  the  rule  that  one  buying  a  note  buys 
property.  Crampton  v.  Newton's  Estate 
(Mich.)  93  N.  W.  250.  251. 

Notes,  bills,  etc.,  representing  the  money 
loaned  at  interest  by  a  corporation,  is  "prop- 
erty," within  the  meaning  of  that  term  as 
used  in  a  constitutional  provision  relative  to 
taxation.  City  of  New  Orleans  v.  Mechan- 
ics' &  Traders'  Ins.  Co.,  30  La.  Ann.  876,  877, 
31  Am.  Rep.  232. 

Rev.  St  IS  1781,  1782  [U.  a  Oomp.  St 
1901,  p.  1212],  make  it  a  criminal  offense  for 
any  member  of  Congress  to  receive,  or  agree 
to  receive,  any  money,  property,  or  other 
valuable  consideration  for  procuring,  or  aid- 
ing to  procure,  any  contract  from  the  gov- 
ernment, etc.  Section  1781  makes  it  an  of- 
fense for  any  person  to  give,  or  agree  to 
give,  any  money,  property,  or  other  valua- 
ble consideration  for  the  procuring,  or  aid- 
ing to  procure,  such  contract  by  a  member 
of  Congress.  The  T^ords  ••property"  and 
"valuable  consideration,"  as  used  In  such 
provisions,  do  not  include  the  delivery  to 
a  member  of  Congress  of  a  nonnegotiable 
note  made  by  a  government  contractor, 
promising  to  pay  a  certain  sum  as  the  pro- 
ceeds of  the  contract  were,  received,  such 
notes  being  executed  pursuant  to  an  agree- 
ment to  pay  such  member  for  his  services  in 
procuring  a  contract  United  States  t. 
Driggs  (U.  8.)  125  Fed«  520,  522. 

Public  laiLds. 

The  term  •'property"  includes  the  pos- 
session of  and  a  claim  to  public  land  of  the 
United  States.  People  r.  Black  Diamond 
Coal  Mln.  Co.,  37  Cal.  54. 

PvUlo  office. 

A  public  office  Is  not  •'property,**  within 
the  meaning  of  the  constitutional  provision 
that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law.  State  v.  Crumbaugh,  63  S.  W.  925,  927, 
26  Tex.  Civ.  App.  521;  Cameron  v.  Parker, 
38  Pac.  14,  19,  2  Okl.  277;  Donahue  v.  WUl 
County,  100  111.  94,  103;  Attorney  General 
V.  Jochim,  58  N.  W.  611,  613,  99  Mich.  358, 
23  L.  R.  A.  699,  41  Am.  St  Rep.  606;  Moore 
V.  Strickling,  33  S.  B.  274,  276,  46  W.  Va. 
515,  50  L.  R.  A«  279.  It  is  a  mere  public 
agency,  revocable  according  to  the  wUl  and 
appointment  of  the  people.  Moore  v.  Strick- 
ling, 33  S.  R  274,  276,  46  W.  Va.  515,  60  L.  R. 
A.  279;  Conner  v.  City  of  New  York,  5  N.  Y. 
(1  Sold.)  285,  29& 


Public  offices  are  not  the  subjects  of 
property  in  the  sense  of  that  full  and  ab- 
solute dominion  which  is  recognized  in  many 
other  things.  They  are  only  the  subjects 
of  property  as  far  as  they  can  be  so  in  safety 
to  the  general  Interest  involved  in  the  dis- 
charge of  their  duties.  This  principle  de- 
mands that  diiterent  rights  of  property 
should  be  recognized  in  different  offices.  It 
is  one  of  the  ordinary  rights  of  property  to 
alien  and  dispose  of  it  at  pleasure;  but  that 
is  inadmissible  in  public  offices,  because  the 
public  require  a  responsible  person  to  an- 
swer for  defaults.  Besides,  the  power  of 
alienation  is  not  the  test  of  property.  Prop- 
erty in  reference  to  a  thing  means  what- 
ever a  person  can  possess  and  enjoy  by  right; 
and,  in  reference  to  the  person,  he  who  has 
that  right  to  the  exclusion  of  others  is  said 
to  have  the  property.  That  an  office  Is  the 
subject  of  property,  thus  explained,  is  well 
understood  by  every  one,  as  well  as  distinct- 
ly stated  in  the  lawbooks  from  the  earliest 
times.  Hoke  r.  Henderson,  15  N.  C.  1,  17, 
25  Am.  Dec  677. 

••It  is  impossible  to  conceive  how,  under 
our  form  of  government  ft  person  can  own 
or  have  a  title  to  a  governmental  office. 
Offices  are  created  for  the  administration  of 
public  affairs.  When  a  person  is  inducted 
into  an  office  he  thereby  becomes  empowered 
to  exercise  its  powers  and  perform  its  duties, 
not  for  his,  but  for  the  public,  benefit  It 
would  be  a  misnomer  and  a  perversion  of 
terms  to  say  that  an  incumbent  owned  any 
office  or  had  any  title  to  it"  Donahne  v. 
Will  County,  100  111.  94,  108. 

The  term  "property"  does  not  include 
the  unearned  emolument  of  a  public  office, 
and  therefore,  unless  in  violation  of  the  Con- 
stitution or  statute,  the  salary  of  a  public 
officer  may  be  reduced  during  his  term. 
Wilson  V.  City  of  New  York,  65  N.  Y.  Supp. 
328,  829,  81  Misc.  Rep.  698. 

An  office  of  profit  is  property,  and 
hence,  when  the  lawful  owner  is  deprived  of 
it,  his  right  to  have  it  restored  by  the  courts 
is  as  clear  as  his  right  to  recover  any  other 
property;  and  in  a  direct  proceeding  to  re- 
cover an  office,  if  it  becomes  necessary  for 
plaintiff  to  trace  his  right  thereto  through  a 
popular  election  provided  by  law,  he  may  do 
so,  and  resort  to  the  best  evidence  to  show 
the  votes  cast  at  the  election,  since  to  deny 
him  such  right  would  be  to  destroy  his  right. 

State  v.  Owens.  63  Tex.  261,  262.  267. 

# 

•Troperty,"  within  the  meaning  of  the 
fourteenth  amendment  to  the  federal  Consti- 
tution, prohibiting  the  taking  of  property 
without  due  process  of  law,  does  not  indnde 
an  office  created  by  the  L^slature,  and 
therefore  its  abolition  by  the  legislature  is 
not  in  violation  of  the  amendment.  Haw- 
kins y.  Roberts,  27  South.  327,  33%  122  Ala. 
130. 
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Publio  reoords. 

Public  records  and  docnments  are  such 
as  are  placed  on  the  pnblic  files  for  the  use 
or  information  of  the  public,  to  which  the 
public  has  the  access,  and  of  which  the 
public  has  the  right  usually,  on  payment  of 
fees,  to  demand  copies.  They  are  not  prop- 
erty in  any  ordinary  sense.  In  re  Gomin- 
gore  (U.  S.)  96  Fed.  652,  557. 

Bailroad  bonds. 

"Property,"  as  used  In  Rev.  St  e.  8Q» 
f  9,  authorizing  judgment  in  garnishment 
proceedings  if  the  garnishee  has  property 
belonging  to  defendant,  construed  to  include 
railroad  bonds.  Banning  y.  Sibley,  S  Minn. 
389,  404  (Gil.  282,  293). 

Const  18T9,  art  18.  i  1,  reading:  -All 
property  in  the  state  shall  be  taxed.  •  •  • 
The  word  •property,'  as  used  in  this  article 
and  section,  is  hereby  declared  to  include 
moneys,  credits,  bonds,  stocks,  dues,  fran- 
chises, and  all  other  matters  and  things,  real, 
personal,  and  mixed,  capable  of  private  own- 
ership"— held  to  include  bonds  of  a  rail- 
road corporation.  Mackey  v.  City  and  County 
of  San  Francisco,  118  Gal.  892,  897,  46  Pac. 
696,  697. 


The  term  ••property,'*  at  common  law, 
included  reai  property.  Fretwell  v.  McLe- 
more,  62  Ala.  124,  146. 

While  the  word  ••property,"  In  its  gen- 
eral signification,  is  comprehensive  enough 
to  include  both  real  and  personal  property, 
it  does  not  necessarily  refer  to  both  in  every 
case.  A  will  read:  ••All  the  rest  of  my 
property,  after  paying  all  the  legatees  and 
my  lawful  debts,  I  give  together  with  my 
farm,  to  my  son  J."  The  farm  was  the  only 
real  estate  testator  had,  and,  if  the  executor 
liad  collected  the  outstanding  debts  as  di- 
rected in  the  will,  the  personalty  would 
have  suflced  to  pay  the  legacies.  Held, 
that  the  legacies  were  not  a  charge  on  the 
farm.  Purdy  v.  Purdy,  57  N.  Y.  Supp.  166^ 
167,  36  App.  Div.  535. 

The  word  "property"  is  by  Judicial  con- 
struction deemed  sufficient  to  embrace  both 
real  and  personal  estate;  but,  being  a  gen- 
eral expression,  its  meaning,  when  used  in  a 
will,  may  be  restricted  to  that  description 
of  property  to  which  the  testator  Intended 
it  to  apply.  The  devise  of  that  ••portion  of 
my  property  remaining"  etc.,  contained  in 
the  will  under  consideration,  is  certainly 
sufficient  to  pass  the  real  estate  of  the  tes- 
tatrix, unless  restrained  by  the  context  or 
unless  the  provisions  of  the  will  itself  show 
that  she  meant  to  use  the  word  as  merely 
applying  to  personal  property.  The  modem 
doctrine  is  that  to  confine  the  use  of  the 
word  ••property"  and  such  expressions  to 
personal  estate,  there  must  be  a  clear  indica- 


tion in  the  will  of  an  intention  so  to  confine 
them;  and  the  fact  that  there  has  been  no 
preceding  devise  of  real  estate,  or  that  the 
words  used  have  been  applied  in  the  pre- 
vious part  of  the  will  to  dispose  of  personal 
estate,  or  are  accompanied  by  words  de- 
scriptive of  personal  estate  merely,  will  not 
be  sufficient  to  restrict  them  invariably  to 
personal  property,  but  to  warrant  such  a 
restriction  some  other  indication  of  Inten- 
tion is  necessary.  Wheeler's  Heirs  v.  Dun- 
lap,  62  Ky.  (8  B.  Mon.)  291,  293  (citing  Jarm. 
Wills,  670,  and  the  cases  cited). 

Act  1875  (Laws  1875,  c.  49)  authorizes 
actions  by  the  people  to  recover  **money, 
funds,  credits,  and  property*'  held  by  public 
corporations,  boards,  officers,  or  agents  for 
public  purposes,  which  have  been  wrongfully 
converted  or  disposed  of.  Held,  that  the 
word  ••property,"  being  associated  with  and 
preceded  by  the  words  "money,"  "funds," 
and  ••credits,"  which  were  words  of  specific 
description  of  property,  the  word  "property," 
following,  must  be  construed  as  referring  to 
property  of  the  same  general  character,  and 
hence  the  act  did  not  authorize  a  recovery 
of  real  property  under  such  circumstances. 
People  V.  New  York  v.  M.  B.  By.  Co.,  84  N. 
Y.  566,  569. 

A  devise  of  all  of  his  property  by  a  testa- 
tor is  equivalent  to  a  disposition  of  ••all  I 
am  worth  in  the  world,"  ••whatever  else  I 
have  in  the  world,"  "all  my  substance,"  which 
have  been  construed  not  only  to  pass  land, 
but  to  pass  the  fee  simple.  It  is  stronger 
than  "Vorldly  effects,"  which  will  carry  real 
estate,  if  such  appears  from  the  whole  will 
to  be  the  intention  of  the  testator.  ••Prop- 
erty" in  a  will  includes  real  estate,  unless 
it  appears  from  the  will  that  testator  used 
the  term  in  a  restrained  sense,  and  intended 
to  confine  it  to  personal  estate.  Rossettet 
V.  Simmons  (Pa.)  6  Serg.  &  R.  452,  456. 

The  term  ••property"  embraces  both  real 
and  personal  estate;  and  under  it  when  used 
in  a  general  residuary  clause  in  a  will,  the 
real  estate  of  the  testator  not  attempted  to 
be  specifically  disposed  of  will  pass.  Morris 
V.  Henderson,  87  Misa  492,  505. 

It  is  not  unusual  for  an  unlettered  per- 
son to  use  the  word  * 'property"  to  denote 
all  that  he  has,  real  as  well  as  personal  es- 
tate. In  a  will  it  is  sufficient  to  pass  real 
estate,  unless  there  is  sotaethlng  to  show 
that  it  is  used  in  a  more  confined  sense. 
Morgan  v.  Morgan,  6  Bam.  &  C.  512,  518. 

The  word  "property,"  as  used  in  a  will 
devising  testator's  property,  is  to  be  consid- 
ered as  including  real  estate.  ''The  word 
•property*  includes  real  estate."  Laing  v. 
Barbour,  119  Mass.  528,  626. 

Where  a  testator  devised  his  "forge  prop- 
erty, •  •  •  including  the  land  belonging 
to  the  forge,"  nothing  passed  but  the  real 
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egtate.    Grieg  t.  Coleman  (Pa.)  1  Woodw. 
Dec.  413-415. 

A  policy  on  a  bnildlng  occupied  as  a 
brewery,  covering  also  a  steam  boiler  in  oon- 
nection,  vata,  tubs,  etc.,  oontained  in  tbe 
building,  provided  that  in  case  of  any  *^wle, 
alienation,  transfer,  conveyance,  or  change 
of  title  in  the  property  insured,"  the  insur- 
ance should  be  void.  Held,  that  such  pro- 
vision related  to  the  real  estate  alone,  and 
did  not  operate  as  a  prohibition  of  the  sale 
of  articles  of  personal  property  covered  by 
the  mortgage.  Commercial  Ins.  Co.  v. 
Spankneble,  62  IlL  63,  69,  4  Am.  Rep.  582. 

The  word  '"property,"  mm  used  In  an  act 
relating  to  municipal  liens,  means  the  real 
estate  subject  to  the  lien,  and  against  which 
the  claim  is  filed  as  a  lien.  P.  &  I^  Dig. 
Laws  Pa.  1897,  vol.  4,  col.  1269,  |  66. 

Right  of  aetion. 

There  is  no  doubt  tuat  a  right  In  action, 
where  it  comes  Into  existence  under  com- 
mon-law principles  and  is  not  given  by  stat- 
ute as  a  mere  penalty  or  without  equitable 
basis,  is  as  much  property  as  any  tangible 
possession,  and  as  much  within  the  rules 
of  constitutional  protection.  Dunlap  v.  To- 
ledo, A.  A.  &  G.  T.  By.  Co.,  15  N.  W.  665, 
550,  50  Mich.  470,  474. 

The  term  "property"  Includes  a  cause 
of  action,  and  therefore  a  taking  without 
due  process  of  law  Is  a  violation  of  the  con- 
stitutional prohibition  of  taking  of  property 
without  due  process.  Seaman  v.  Clarke,  69 
N.  Y.  Supp.  1002,  1004,  60  App.  Dlv.  416. 

A  right  of  action  is  as  much  property  as 
is  a  corporeal  possession,  and,  in  tbe  case  of 
a  minor,  is  protected  by  the  law  in  the  same 
way  and  under  the  same  securities.  Power 
V.  Harlow,  67  Mich.  107.  Ill,  28  N.  W.  606, 
607;  Battishill  v.  Humphreys,  81  N.  W.  894» 
900,  64  Mich.  494. 

The  word  **property,"  as  used  in  Pub. 
8t  c.  166,  §fi  1,  2,  as  amended  by  Pub.  Laws 
c.  399,  p.  131,  giving  to  married  women  the 
exclusive  management  of  their  property,  in- 
cludes the  right  to  release  a  cause  of  action 
for  personal  injuries  sustained  by  her  since 
her  marriage,  through  the  negligence  of  an- 
other, though  such  woman's  husband  may 
have  been  required  to  Join  In  bringing  an 
action  therefor.  Cooney  v.  Linc(^n,  87  Atl. 
1031,  1032,  20  R.  I.  188. 

The  word  ''property,"  as  used  In  Laws 
1860,  c  90,  S  1,  declaring  that  a  married 
woman  may  sue  and  be  sued  in  all  matters 
relating  to  her  separate  property  as  if  she 
were  sole,  authorized  an  action  against  her 
alone  for  damages  done  by  straying  cattle 
from  her  own  premises  onto  the  adjoining 
lands,  notwithstanding  the  fact  that  her  hus- 
band and  children  resided  with  her  on  the 
land,  and  that  both  the  laud  and  the  cattle 


were  used  for  the  support  of  the  family. 
Rowe  V.  Smith,  46  N.  Y.  230,  233. 

Under  Pub.  St  c  201,  providing  for  a 
distribution  of  Insolvents*  estates,  and  that 
all  of  the  debtor's  property  shall  pass  under 
the  assignment,  an  assignee  of  an  insolvent 
acquires  the  right  of  the  Insolvent  to  sue 
for  a  usurious  payment  given  by  Pub.  St  c 
203,  I  8,  to  the  debtor.  Pearson  v.  Gooch, 
46  Atl.  406,  408b  69  N.  H.  571. 

The  term  ••property,"  as  used  In  the  Con- 
stitution, providing  that  private  property 
may  be  taken  for  public  use  by  paying  a 
Just  compensation  therefor,  includes  a  right 
of  action  for  Injuries  to  land  purposed  to  be 
taken  for  pnbUc  use,  so  that  It  can  be  in- 
cluded In  the  assessment  which  the  commis- 
sioner made  of  the  value  of  the  land.  Moi^ 
ris  Canal  &  Banking  Co.  v.  Townsend  (N.  Y.) 
24  Barb.  658^  665. 

Code,  I  292,  requires  the  Judgment  debt- 
or. If  execution  be  returned  unsatisfied,  to 
appear  and  answer  concerning  his  property, 
and  if  the  execution  Is  only  issued,  and  it 
appears  that  he  has  property  which  he  un- 
justly refuses  to  apply  towards  satisfaction 
of  the  Judgment,  he  must  also  answer  as  to 
the  same.  By  section  298  the  Judge  may  ap- 
point a  receiver  of  the  property  of  the  Judg- 
ment debtor,  and  by  section  244  a  receiver 
may  be  appointed  on  return  of  an  execu- 
tion unsatisfied,  where  the  Judgment  debtor 
refuses  to  apply  his  property  in  satisfaction 
of  the  debt  thereof.  Held,  that  a  rlgut  of 
action  founded  on  a  contract  and  In  which 
nothing  can  be  recovered  except  profits  ac- 
tually made,  or  which  would  have  been  made 
except  for  the  fault  of  the  party  who  is  ac- 
countable. Is  "property,"  within  the  statute. 
Ten  Broeck  v.  Sloo  Qi.  Y.)  13  How.  Prac. 
28,30. 

The  word  "property,"*  as  used  in  Pen. 
Code,  i  519,  providing  for  the  punishment 
of  any  person  sending  or  delivering  to  some 
person  a  letter  or  other  writing  expressing 
or  implying  a  threat  to  expose  a  secret  af- 
fecting the  person  threatened,  with  intent 
to  extort  any  money  or  other  property  from 
another,  should  be  construed  to  Include  the 
right  to  take  and  prosecute  an  appeal,  so 
that  a  threat  made  for  the  purpose  of  in- 
ducing an  appellant  to  dismiss  an  appeal 
is  a  threat  made  with  intent  to  extort  prop- 
erty.   People  V.  Cadman,  67  Cal.  662,  668. 

The  term  ••property"  does  not  Include  a 
right  of  action  In  tort  Gibson  t.  Gibson,  43 
Wis.  28,  83,  28  Aul  Rep.  527. 

The  term  "property,"  which  Is  a  most 
comprehensive  word,  coyo*  choses  tn  ac- 
tion. Smith  V.  New  York  Consol.  Stage  Gou 
(N.  Y.)  28  How.  Prac  277,  279,  280. 

The  word  ••property,"  as  used  in  a  will 
devising  all  of  testator's  property  to  his  wife. 
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and  directing  that  It  should  be  sold  after 
her  death,  does  not  Include  chosee  in  action, 
as  the  term  '^property/'  in  its  legal  sense,  is 
confined  to  goods,  which  embrace  things  in- 
animate, as  furniture,  etc.,  and  to  chattels, 
which  embrace  living  things,  as  horses,  etc 
Pippin  T.  Ellison,  84  N.  G.  61,  62,  55  Am. 
Dec.  403;  .  Vaughan  v.  Town  of  Murfrees- 
boro,  2  S.  B.  676,  6T7,  96  N.  a  817,  60  Am. 
Rep.  418. 

A  chose  in  action  Is  property,  within 
the  meaning  of  Code.  }  218,  subd.  3,  provid- 
ing for  service  by  publication  where  defend- 
ant is  a  nonresident,  but  has  property  in  the 
state.  Winfree  v.  Bagley,  9  S.  B.  198,  102 
N.  O.  616. 

Under  a  statutory  provision  (Rev.  St. 
e.  61,  i  2)  providing  that  a  woman  having 
property  is  not  deprived  of  any  part  of  it  by 
her  marriage,  it  is  held  that  the  word  ''prop- 
erty" includes  choses  in  action  -  as  well  as 
in  possession,  and  covers  money  due  as  well 
as  money  possessed.  Carlton  v.  Carlton,  72 
Me.  116,  116,  39  Am.  Rep.  807. 

The  term  "property,**  as  used  in  a  will 
whereby  a  testator  gave  his  wife  all  the 
property  which  belonged  to  her  marriage 
portion,  of  what  kind  or  nature  soever,  in- 
cluded choses  in  action.  McLemore  v.  Block- 
er (S.  C.)  1  Harp.  Eq.  272,  274. 

The  word  '"property"  is  a  word  of  large 
signification,  in  its  broadest  sense  including 
every  character  of  possession  and  action. 
Used  in  such  a  sense,  the  word  is  large 
enough  to  include  a  claim  against  an  Indian 
tribe.  But  in  a  will  in  which  testator  de^ 
vises  all  of  his  property  In  common  to  his 
wife  and  daughter,  the  word  "property"  is 
limited  to  things  capnble  of  being  used  in 
common,  and  therefore  does  not  include 
choses  In  action.  Appeal  of  Jameson,  1 
Mich.  (Man.)  99-102. 

The  right  of  the  insured  to  payment  of 
the  amount  of  a  policy  after  loss  is  held  to 
be  property,  but  to  be  in  the  nature  of  a 
chose  in  action,  intangible,  incapable  of  man- 
ual delivery  or  actual  physical  possession, 
and  therefore  not  within  the  meaning  of 
Code  Iowa,  §  1923.  which  provides  that  no 
sale  or  mortgage  of  personal  property  is  valid 
against  existing  creditors  or  subsequent  pur- 
chasers without  notice,  unless  a  written  in- 
strument conveying  the  same  Is  acknowl- 
edged and  filed  for  record  with  the  recorder 
of  the  county  where  the  holder  of  the  prop- 
erty resides.  Aultman  v.  McConnell  (U.  S.) 
84  Fed.  724,  726. 

Under  Civ.  Code,  art  2400,  subjecting 
nonresident  married  persons  to  the  same  pro- 
visions of  law  as  regulate  the  community  of 
acquests  and  gains  between  citizens  of  the 
state,  so  far  as  relates  to  all  property  ac- 
quired in  the  state,  it  is  unnecessary  to  give 
any  technical  meaning  to  the  word  ''proper- 
6  Wds.  &  P.--64 


ty.**  The  #bject  of  the  Legislature  to  sub- 
ject nonresidents  who  acquire  rights  within 
the  state  to  the  same  rules  as  those  which 
govern  resident  citizens  is  manifest,  and 
leaves  no  doubt  but  that  the  word  **property" 
includes  not  only  lands  and  chattels,  real 
and  persona],  but  also  all  choses  in  action. 
Meyerson  v.  Alter  (U.  S.)  11  Fed.  688,  689. 

The  term  "property,"  as  used  in  the 
statute  declaring  that  all  property  of  the 
wife,  held  by  her  previous  to  the  marriage, 
or  which  she  may  become  entitled  to  after 
marriage,  in  any  mann^,  is  the  separate  es- 
tate of  the  wife,  includes  every  right  which 
the  wife  may  have  in  and  to  things  real  or 
personal — ^things  in  possession  or  in  action. 
Sloan  V.  Frothingham,  72  Ala.  689,  608. 

Under  Code,  H  462-464,  defining  prop- 
erty as  including  both  real,  and  personal 
property,  and  personal  property  as  including 
money,  goods,  chattels,  things  in  action,  and 
evidences  of  debt,  a  right  of  action  to  re- 
cover damages,  which  will  be  the  subject  of 
computation  only,  is  property,  within  Code, 
§  292,  requiring  a  judgment  debtor.  If  execu- 
tion is  returned  unsatisfied,  to  appear  and 
answer  concerning  his  property.  Ten  Broeck 
V.  Sloo  (N.  Y.)  2  Abb.  Prac.  234,  235. 

Under  the  insolvent  act,  providing  thai 
the  assignment  shall  vest  in  the  assignee  all 
of  the  property  of  the  debtor,  real  and  per- 
sonal, it  is  held  that  money  collected  from 
the  government  for  damages  by  an  incul- 
pated cruiser  under  the  United  States  act  of 
June  5,  1882,  was  property,  within  the  mean- 
ing of  the  act;  the  court  observing  that 
when  the  sovereign  power  has  established  a 
claim  against  itself,  or  against  a  fund  in  its 
hands,  and  has  provided  a  tribunal  and  all 
necessary  machinery  for  its  establishment 
and  collection,  such  a  claim  is  property. 
Goreley  v.  Butler,  16  N.  B.  734,  736,  147 
Mass.  8. 

The  word  "property,**  within  the  mean- 
ing of  a  statute  relative  to  the  jurisdiction  in 
administration  of  estates,  includes  not  only 
land  and  tangible  personal  property,  but  a 
cbose  in  action.  A  thing  which  Is  the  sub- 
ject of  legal  ownership  is  property,  whether 
that  thing  is  in  possession  of  the  owner  or 
in  possession  of  another,  and  the  owner  has 
only  a  bare  right  to  reduce  the  thing  to  pos- 
session by  means  of  an  action.  Appeal  of 
Beach,  55  Atl.  596,  598,  76  Conn.  11& 

The  word  "property,"  as  used  in  Const 
art  11,  S  13,  providing  that  all  property  shall 
he  taxed  in  proportion  to  Its  value,  does  not 
include  choses  in  action,  even  when  secured 
by  mortgage.  Lick  v.  Austin,  43  Cal.  590, 
595. 

The  word  "property,**  at  used  in  Const 
art  9,  providing  that  all  property  in  the 
state  shall  be  taxed  in  proportion  to  its  value 
is  not  limited  to  tangible  visible  propeity 
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merelj,  but  is  nsed  in  its  common  and  popu- 
lar sense,  as  including  choses  in  action. 
People  y.  Eddy,  43  Oal.  831,  336,  13  Am. 
Rep.  143. 

The  right  of  a  borrower  to  recover  the 
excessive  interest  upon  a  usurious  loan  vests 
in  the  assignee  upon  the  execution  of  an  as- 
signment in  bankruptcy  by  the  borrower. 
Wheelock  v.  Lee,  64  N.  Y.  242. 

Right  of  way. 

Beyond  a  doubt,  an  easement  is,  in  a 
sense,  property.  And  there  are,  perhaps, 
cases  where  the  appropriation  of  a  mere  ease- 
ment— such,  for  instance,  as  a  railroad  right 
of  way — might  be  held  to  be  a  taking  of 
property.  Hurt  v.  City  of  Atlanta,  28  S. 
E.  65,  68k  100  Ga.  274. 

"Property"  is  defined  as  being  the  right 
to  possess,  use.  enjoy,  and  dispose  of  a  thing. 
The  thing  mentioned  does  not  always  have  a 
tangible  or  physical  existence.  It  may  be  an 
easement,  or  anything  else  that  can  become 
the  subject  of  private  ownership.  The  pro- 
prietor of  an  irrigating  ditch,  whether  upon 
his  own  premises  or  those  of  another,  has  a 
private  ownership  both  in  the  ditch  and  the 
right  of  way  therefor.  Tripp  t.  Overocker, 
1  Pac.  686,  697.  7  Colo.  72. 

Property  extends  to  easements  and  oth« 
er  incorporeal  hereditaments  which,  though 
without  tangible  or  physical  existence,  may 
become  the  subject  of  private  ownershliK 
Where  a  municipal  corporation  built  a  cul- 
vert across  a  public  road,  and  erected  guard 
rails  to  protect  the  approach  thereto,  which 
obstructed  and  destroyed  the  use  of  a  pri- 
vate right  of  way  across  the  land  adjoining 
the  road,  there  was  a  taking  of  property 
without  compensation,  giving  the  owner  a 
right  of  action  for  damages.  De  Lauder  v. 
Baltimore  County  Com'rs,  50  Atl.  427,  428, 
94  Md.  1. 

It  Is  held  that  the  right  of  a  railway  com- 
pany to  the  iminterrupted  use  of  its  tracks 
is  property,  for  the  condemnation  of  which 
by  another  company  it  Is  entitled  to  dam- 
ages, although  the  crossing  by  the  other  com- 
pany involved  no  expense  to  the  first-men- 
tioned company,  and  did  not  decrease  the  val- 
ue of  the  land,  other  than  as  it  Interfered 
with  the  use  of  the  tracks  thereon.  Chicago 
&  W.  I.  R.  Co.  V.  Englewood  Connecting  Ry. 
Co.,  4  N.  B.  246,  249,  115  111.  375,  56  Am. 
Rep.  173. 

A  railroad  right  of  way  is  property,  with- 
in the  meaning  of  the  statute  authorizing 
the  cost  of  local  improvements  to  be  as- 
sessed on  contiguous  property.  Rich  v.  City 
of  Chicago,  38  N.  B.  255,  260,  162  111.  18: 
South  Park  Com'rs  v.  Chicago,  B.  Sc  Q.  R. 
Co.,  107  111.  106,  108;  Chicago  &  A.  R.  Co.  v. 
City  of  Joliet,  39  N.  E.  1077,  1078,  153  Ul. 
649. 


The  laying  out  of  public  streets  across 
the  right  of  way  of  a  railroad  constitutes  a 
taking  of  property.  Southern  Kansas  Ry. 
Co.  V.  Oklahoma  City,  69  Pac.  1050.  12  Okl. 
82;  Illinois  Cent.  R.  Co.  v.  City  of  Chicago, 
41  N.  E  45,  47,  156  111.  98;  Illinois  Cent  R. 
Co.  V.  Town  of  Mattoon  Highway  Com'rs, 
43  N.  E  1100,  1101,  161  111.  247;  Old  Colony 
R.  Corp.  V.  Inhabitants  of  Plymouth  County, 
80  Mass.  (14  Gray)  155,  161. 

A  right  of  way  for  a  tollroad  held  under 
a  grant  of  Congress  constitutes  property. 
Estes  Park  Tollroad  Co.  v.  Edwards,  32  Pac. 
549,  551,  3  Colo.  App.  74. 

The  term  ••property,"  in  the  constitu- 
tional provision  that  private  property  shall 
not  be  taken  for  public  use,  except  for  com- 
pensation, does  not  Include  a  right  of  way, 
which  is  only  an  easement,  and  not  an  inter- 
est in  land.  Snyder  v.  Warford,  11  Mo.  513, 
516,  49  Am.  Dec.  94.  See,  also.  City  of 
Knoxville  v.  Africa,  77  Fed.  501,  507,  23  C. 
C.  A.  252. 

Riffl^t  to  acquire  property. 

The  Court  of  Appeals,  in  Bertholf  t. 
O'Reilly,  74  N.  Y.  523,  30  Am.  Rep.  323,  in 
commenting  on  the  clause  in  the  Bill  of 
Rights  providing  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  witliout 
due  process  of  law,  means  ''the  right  to  ac- 
quire property  and  enjoy  it  in  any  way  con- 
sistent with  the  equal  rights  of  others,  and 
the  Just  exactions  and  demands  of  the  state." 
WilsoD  V.  Commercial  Tel.  Co.,  8  ^f.  Y.  Supp. 
C33,  63a 

The  right  of  property  preserved  by  the 
federal  Constitution  is  the  right  not  only  to 
possess  and  enjoy  property,  but  to  acquire 
it  in  any  lawful  mode,  or  by  following  any 
lawful  pursuit,  which  the  citizen,  in  the  ex- 
ercise of  the  liberty  guarantied,  may  choose 
to  adopt.  Low  V.  IXees  Printing  Co.,  59  K. 
W.  362,  366.  41  Neb.  127,  24  L.  R.  A.  702,  43 
Am.  St  Rep.  670. 

Right  to  attend  pnbllo  sohooL 

The  provision  of  the  fourteenth  amend- 
ment of  the  federal  Constitution  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law  has  no 
reference  to  the  privilege  accorded  by  the 
law  of  the  state  of  attending  public  schools 
maintained  at  the  expense  of  the  state;  and 
no  person  can  be  said  to  have  been  deprived 
of  either  life,  liberty,  or  property  because  de- 
nied the  right  to  attend  as  a  pupil  at  school, 
however  obviously  insufficient  and  untenable 
be  the  ground  upon  which  the  exclusion  is 
put  Ward  v.  Flood,  48  CaL  36^  50,  17  Am. 
Rep.  405. 

Risht  to  use  rlTer  for  mATis»tiomy  eto« 

The  mere  privilege  of  using  the  water 
of  a  river  for  navigation.  Ashing,  etc.,  is 
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not  property,  for,  eren  If  we  concede  a  right 
to  use  the  water,  It  Is  not  property,  within 
the  meaning  of  Const  art.  1,  fi  6,  providing 
that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation.  It 
must  be  something  that  is  tangible,  fixed, 
certain,  and  continuous.  It  must  be  abso- 
lute, and  not  subservient  to  the  supreme 
power,  the  sovereign  will.  Property  as  used 
in  the  Ck)nstitution,  means  things  real  or 
personal.  It  does  not  mean  privileges  or 
advantages  which  a  citizen  enjoys  by  virtue 
of  his  citizenship.  The  owner  of  land  ad- 
joining a  navigable  river,  in  which  the  tide 
ebbs  and  flows,  has  no  private  right  or  prop- 
erty in  the  shore  between  high  and  low  wa- 
ter mark,  and  Is  therefore  not  entitled  to 
compensation  from  a  railroad  constructing, 
in  pursuance  of  a  legislative  grant,  a  road 
along  the  shore  between  high  and  low  wa- 
ter mark,  so  as  to  cut  off  all  communication 
between  such  land  and  the  river,  otherwise 
than  across  such  road.  Gould  v.  Hudson  Riv- 
er R.  Co..  6  N.  Y.  (2  Seld.)  622,  535. 

Right  to  work« 

The  word  **property'*  is  defined  by  the 
California  Penal  Code  to  include  both  real 
and  per.sonal  property;  but  it  is  held  that 
under  Pen.  Code,  |  7,  providing  that  the 
words  "personal  property*'  shall  Include 
money,  goods,  chattels,  things  in  action,  and 
evidences  of  debt,  an  employe's  right  to  work 
is  not  property,  so  that  a  complaint  charging 
a  foreman  with  extorting  money  from  an  em- 
ploy 6  by  a  threat  to  discharge  him  did  not 
charge  the  crime  of  extortion,  defined  by  Pen. 
Code,  S  911,  declaring  that  fear  such  as 
will  constitute  extortion  may  be  Induced  by 
a  threat  to  do  an  unlawful  Injury  to  the  per- 
son or  property  of  the  individual  threatened. 
In  re  McCabe,  73  Pac.  1106,  29  Mont  28. 

Riparian  rifflit. 

The  Supreme  Court,  discussing  riparian 
rights  as  property,  say  in  Yates  v.  Milwau- 
kee,-77  U.  S.  (10  Wall.)  497,  504,  19  L.  Bd. 
984:  '*Thls  riparian  right  is  property,  and  is 
valuable;  and,  though  it  must  be  enjoyed 
In  due  subjection  to  the  rights  of  the  public, 
it  cannot  be  arbitrarily  or  capriciously  de- 
stroyed or  impaired.  It  is  a  right  of  which, 
when  once  vested,  the  owner  can  only  be  de- 
prived in  accordance  with  established  law, 
and,  if  necessary,  that  it  be  taken  for  the 
public  good  on  due  compensation.  Clearly, 
it  is  a  property  right  in  the  civil  as  well  as 
in  the  common  law."  Hollingsworth  v.  Parish 
of  Tensas  (U.  S.)  17  Fed.  109,  113;  Hanford 
V.  St  Paul  &  D.  R.  Co.,  42  N.  W.  596,  44  N. 
W.  1144,  1145,  43  Minn.  104,  7  L.  B.  A.  722. 

Property  includes  the  water  flowing  in  a 
natural  water  course  upon  or  between  a 
man's  lands.  Lux  v.  Haggln  (Cal.)  4  Pac. 
919,  927. 


Salary  •£  oflloev. 

The  salary  of  an  office  Is  property,  the 
right  to  which  depends  on  the  right  to  the, 
oflAce,  and  the  former  cannot  be  constitu- 
tionally taken  away  until  the  latter  is  de- 
stroyed. Greene  v.  Knox,  67  N..B.  910,  911, 
175  N.  Y.  432. 

Salary  of  teaoher. 

A  teacher's  salary  Is  property,  so  that 
he  has  a  right,  under  the  Constitution,  to  use 
his  salary  for  his  own  benefit,  or  for  the  ben- 
efit of  the  others,  as  he  sees  fit  And  a  law 
deducting  part  of  his  salary  for  the  purpose 
of  creating  a  pension  fund  thereby  deprives 
him  of  his  right  of  property.  Hibbard  v. 
State,  64  N.  B.  109,  114,  65  Ohio  St  574,  58 
L.  R.  A.  654. 

Seat  In  sto«k  exoliaiise* 

A  seat  in  a  stock  exchange  Is  property, 
and  liable  for  its  owner's  debts,  and  is  not 
to  be  regarded  as  a  mere  personal  privilege 
or  license  to  buy  and  sell  at  the  meetings  of 
the  board.  Habenicht  v.  L4ssak,  20  Pac.  874. 
875,  78  Cal.  351,  5  L.  R.  A.  713,  12  Am.  St. 
Rep.  63  (citing  Hyde  v.  Woods,  94  U.  S. 
523,  24  L.  Ed.  264;  Londhelm  v.  White  [N. 
Y.]  67  How.  Prac.  467;  Grocers'  Bank  v. 
Murphy  [N.  Y.]  60  How.  Prac.  426;  In  re 
Ketchum  [U.  S.]  1  Fed.  840,  842);  People  v. 
Feitner,  67  N.  Y.  Supp.  893,  894,  56  App. 
Div.  280;  Austen  v.  Brigham,  67  N.  Y.  Supp. 
891,  892;  Powell  v.  Waldron,  89  N.  Y.  328, 
330,  42  Am.  Rep.  301;  In  re  Glendinning's 
Estate,  74  N.  Y.  Supp.  190,  191,  68  App.  Div. 
125.  Contra,  see  Pancoast  v.  Gowen,  93  Pa. 
66,  71;  Thompson  v.  Adams,  93  Pa.  55. 

A  seat  in  the  New  York  Stock  Exchange 
is  property.  It  is  a  matter  of  common  knowl- 
edge that  these  seats  are  of  large  pecuniary 
value,  and  for  many  years  have  been  freely 
sold  and  transferred  for  large  sums  of  mon- 
ey, with  the  sanction  of  the  exchange.  In 
Powell  V.  Waldron,  89  N.  Y.  330,  42  Am. 
Rep.  301,  Judge  Finch,  in  considering  the 
characteristics  of  membership  in  the  Cotton 
£lxchange,  says:  "We  think  that  the  right 
of  a  judgment  debtor  in  the  seat  of  the  cot- 
ton exchange  was  property.  That  it  had  val- 
ue is  proved  and  Is  conceded,  and  that  it 
could  be  transferred  to  certain  class  of  pur- 
chasers under  prescribed  rules  and  conditions 
is  also  established.  Although  of  a  character 
somewhat  peculiar,  its  use  restricted,  its 
range  of  purchasers  narrow,  and  its  owner- 
ship clogged  with  conditions,  it  is  neverthe- 
less a  valuable  right,  capable  of  transfer, 
and  correctly  decided  to  be  property."  Such 
a  seat  is  property,  within  the  meaning  of 
the  tax  laws.  Austen  v.  Brigham,  67  N.  Y. 
Supp.  891,  892;  People  v.  Feitner,  67  N.  Y. 
Supp.  893,  894,  56  App.  Div.  280;  In  re  Glen- 
dinning's  Estate,  74  N.  Y.  Supp.  190,  191,  68 
App.  Div.  125.  See,  also,  In  re  Ketchum  (U. 
S.)  1  Fed.  840,  842;  Grocers'  Bank  v.  Murphy 
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(N.  Y.)  ao  How.  Prac.  426,  427;  Londhelm  r. 
White  (N.  Y.)  67  How.  Prac.  467;  Hyde  T. 
Woods,  94  U.  S.  523,  524,  24  L.  Ed.  264; 
Habenlcht  y.  Lissak,  20  Pac.  874,  875,  877, 
78  CaL  851*  S  L.  B.  A.  713,  12  Am.  St  Rep. 
63. 

A  Beat  in  a  stock  ezcbange  is  property, 
and  liable  for  the  owner's  debts,  notwith- 
standing provisions  in  the  by-laws  of  the  ex- 
change that  the  property  is  held  in  trust  for 
the  members,  and  that  no  member  under 
any  circumstance  shall  be  deemed  to  have 
or  claim  or  possess  any  individual  right,  ti- 
tle, or  interest  in  the  property  or  assets  of 
the  association  until  finally  dissolved.  Habe- 
nlcht V.  Lissak,  20  Pac.  874,  875,  78  Gal.  351, 
5  L.  R.  A.  718,  12  Am.  St  Rep.  63. 

A  certificate  of  membership  in  the  board 
of  trade  of  the  City  of  Chicago  is  not  prop- 
erty in  any  such  sense  as  to  render  it  liable 
to  be  subjected  to  the  payment  of  debts  of 
the  holder  by  legal  proceedings.  Barclay  y. 
Smith,  107  111.  849,  352,  47  Am.  Rep.  437. 

The  word  "property,"  as  used  in  Bankr. 
Act  July  1,  1898,  c.  541,  f  70,  30  Stat  505, 
566  [U.  S.  Comp.  St  1901,  p.  3451],  declaim 
ing  that  the  bankrupt's  trustee,  on  his  ap- 
pointment and  qualification,  shall  be  vested 
with  the  bankrupt's  title  to  property  which 
prior  to  the  filing  of  the  petition  the  bank- 
rupt could  by  any  means  have  transferred, 
includes  a  membership  in  the  Philadelphia 
Stock  Exchange,  where  at  the  time  of  the 
filing  of  the  petition  In  bankruptcy  the  bank- 
rupt had  no  unsettled  accounts  with  the 
members  of  the  exchange,  and  article  11,  § 
4,  of  the  rules  of  the  exchange,  provided 
that  any  member  wishing  to  sell  his  member- 
ship should  have  the  right  to  do  so,  pro- 
vided he  had  no  unsettled  contracts  with 
any  member  of  the  stock  exchange.  In  re 
Page  (U.  S.)  107  Fed.  89,  93,  46  0.  O.  A.  160» 
59  L.  R.  A.  94  (afiArming  102  Fed.  746). 

Membership  in  the  San  Francisco  Stock 
and  Exchange  Board  Is  property  which  pass- 
es upon  the  bankruptcy  of  the  member  to 
his  assignee.  Hyde  y.  Woods»  94  U.  8.  523, 
524,  24  L.  Ed.  264. 

A  seat  in  a  stock  exchange  is  property, 
where  it  has  a  vendible  value  of  several 
thousand  dollars,  wtthln  the  meaning  of  the 
bankrupt  act  Page  v.  Edmunds,  23  Sup.  Ct 
200,  202,  187  U.  S.  596,  47  K  Bd.  318. 

A  seat  in  a  board  of  brokers  is  not  prop- 
erty, In  the  eye  of  the  law.  It  Is  a  mere 
creation  of  the  board,  and  to  be  held  and 
enjoyed  with  all  the  limitations  and  restric- 
tions which  the  constitution  of  the  board 
ehose  to  put  upon  it  Thompson  y.  Adams, 
93  Pa.  65. 

A  seat  in  a  board  of  brokers  is  not  prop- 
erty subject  to  execution.  It  is  a  mere  per- 
sonal privilege — perhaps  more  accurately  a 
license — ^to  buy  and  sell  at  the  meetings  of 


the  board.    Pancoast  y.  Qowen,  93  Pa.  66; 
7L 

Ser^oes  of  wife. 

The  services  of  a  wife  are  not  prc^erty. 
within  the  meaning  of  3  How.  St  I  1446c 
providing  that  if  any  horse  or  other  animal, 
or  any  cart  carriage,  or  vehicle,  or  other 
property,  is  injured  by  reason  of  a  defective 
sidewalk,  the  corporation  shall  be  liable  to 
pay  the  owner  thereof  Just  damages,  so  as  to 
authOTize  a  husband  to  sue  a  city  for  loss 
of  the  services  of  his  wife  from  injuries 
caused  by  a  defective  sidewalk.  While  this 
statute  uses  the  word  "property,"  it  is  pre- 
ceded by  several  words  descriptive  of  par- 
ticular kinds  of  property,  and  the  provision 
is  thereby  limited  to  things  of  a  like  kind. 
In  the  language  of  Chief  Justice  Shaw: 
'Therefore,  though  the  word  'property'  is 
used,  it  follows  words  designating  goods  and 
chattels,  and  could  not  extend  to  mere  rights." 
Roberts  v.  City  of  Detroit  60  N.  W.  450,  451. 
102  Mich.  64,  27  L.  R.  A.  572  (cited  in  Har- 
wood  V.  Olty  of  Lowell,  58  Mass.  [4  Cush.] 
310). 

■liares  of  stook. 

Property  includes  shares  of  stock,  and 
hence  they  are  subject  to  embezzlement  un- 
der the  statute  making  fraudulent  appropria- 
tion of  property  by  one  to  whom  it  has  been 
Intrusted  embezzlement  People  y.  Wil- 
liams, 60  CaL  1,  2. 

Where  a  corporation  was  authorized  in 
its  articles  of  Incorporation  to  "purchase, 
hold,  sell,  or  exchange  any  real  estate  or 
other  property,"  the  word  **property"  was 
used  as  meaning  real  estate,  money,  goods, 
chattels,  evidences  of  debt  etc.,  and  hence 
the  corporation  might  purchase  its  own  stock. 
Iowa  Lumber  Co.  v.  Foster,  49  Iowa,  25,  28, 
31  Am.  Rep.  140. 

Stock  in  a  railroad  company  is  embraced 
in  the  term  **property,"  directed  by  a  will  to 
be  sold.    Adams  v.  Jones,  59  N.  a  221,  223. 

The  word  '•property,"  in  Borough  Act 
April  3,  1851,  relating  to  taxation  for  bor- 
ough purposes,  refers  to  property  subject 
to  manual  occupation,  and  does  not  Include 
stock  in  a  corporation.  MifBintown  y.  Ja- 
cobs, 69  Pa.  (19  P.  P.  Smith)  151,  158. 

The  stock  of  a  corporation  is  its  proper- 
ty, and  hence  it  would  be  assessing  the  same 
property  twice  to  assess  to  each  of  the  stock- 
holders the  shares  held  by  him,  and  also  to 
assess  the  corporation  on  all  its  property. 
People  V.  Badlam,  57  Cal.  594,  601. 

Though  shares  of  stock  are  converted  by 
means  of  the  wrongful  use  of  the  certificate^ 
the  owner,  in  suing,  may  count  upon  the 
conversion  of  either.  Tlie  shares  are  the 
property  converted,  but  the  certificate  Itself 
is  also  property,  standing,  as  it  does,  as  the 
representative  of  the  shares;    and,  as  its 
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conyersion  may  take  the  shares  from  the 
owners,  It  would  be  property  upon  its  con- 
version, as  upon  the  conversion  of  money 
or  any  chattel.  Daggett  v.  Davis,  53  Mich. 
35,  37,  18  N.  W.  548,  549,  51  Am.  Rep.  91. 

The  term  "property,"  as  used  in  Comp. 
St  c.  77,  f  38,  providing  that  "the  property 
named  in  this  section  shall  be  assessed  and 
taxed,  except  so  much  thereof  as  may  be  In 
this  chapter  exempted:  (1)  All  real  and 
personal  property  in  this  state;  (2)  all  mon- 
eys, credits,  bonds,  or  stocks,  and  other  in- 
vestments, the  shares  of  stock  of  incorporat- 
ed companies  and  associations,  and  all  other 
personal  property,  including  prc^erty  in 
transitu  to  or  from  this  state,  used,  held, 
owned,  or  controlled  by  persons  residing 
within  this  state;  (3)  the  shares  of  capital 
stock  of  banks  and  banking  companies  doing 
business  In  this  state;  (4)  the  capital  stock 
of  companies  and  associations  incorporated 
under  the  laws  of  this  state"— covers  the 
earned  premiums  of  insurance  companies,  in 
the  hands  of  local  agents.  Phenix  Ins.  Ca 
V.  Omaha,  36  N.  W.  622,  525,  28  Neb.  812. 

A  provision  in  the  charter  of  a  railroad 
company  denying  to  municipal  corporations 
the  power  to  tax  their  stock,  but  giving  them 
power  to  tax  "any  property,  real  or  personal," 
of  the  company,  is,  in  effect,  a  denial  of 
power  to  tax  the  shares  of  stock  in  the  hands 
of  stockholders.  Central  R.  &  Banking  Co. 
V.  Wright,  17  Sup.  Ot  80,  81,  ie4  U.  a  327, 
41  L.  Ed.  454. 

SUnres. 

"Property,"  real  or  personal,  takes  its 
designation  and  character  from  the  laws  of 
the  states.  It  is  not  the  object  of  the  fed- 
eral government  to  regulate  property.  The 
federal  government  was  organized  by  con- 
ferring on  it  certain  delegated  powers,  and 
by  imposing  certain  restrictions  on  the  states. 
Among  these  restrictions,  it  is  provided  that 
no  state  shall  impair  the  obligation  of  a  con- 
tract, nor  liberate  a  person  who  is  held  to 
labor  in  another  state,  from  which  he  es- 
caped. In  this  form  the  Constitution  pro- 
tects contracts  and  the  right  of  the  master, 
but  it  originates  neither.  The  traffic  in 
slaves  does  not  come  under  the  constitution- 
al power  to  regulate  commerce  among  the 
several  states.  In  this  view,  the  Constitu- 
tion does  not  consider  slaves  as  merchan- 
dise. The  Constitution  nowhere  speaks  of 
slaves  as  property.  Jones  v.  Van  Zandt  (U. 
S.)  13  Fed.  Cas.  1040,  1042. 

Slaves  are  a  species  of  property,  to 
which,  in  the  estimation  of  the  public,  there 
is  always  some  value  attached.  Parr  v. 
Gibbons,  27  Miss.  (5  Cushm.)  375,  377. 

Subscription  lift  to  newspaper. 

The  term  "property"  includes  the  sub- 
scription list  of  a  newspaper  which  has  a 


large  monetary  value.  Holden's  Adm'rs  v. 
McMakin  (Pa.)  1  Pars.  Eq.  Cas.  270,  29S. 
See,  however,  McFarland  v.  Stewart  (Pa.) 
2  Watts,  111,  26  Am.  Dec.  109. 

Svrnliis  vttilriMul  eamimss  In  reoelTav^s 

The  surplus  earnings  of  a  railroad  in  the 
hands  of  a  receiver  are  not  the  property  of 
the  railroad  company,  and  are  not  Included 
in  a  general  description  of  its  property.  The 
possession  of  the  money  is  in  the  court,  and 
the  equitable  title  to  it  is  in  the  creditors 
of  the  railroad  company.  Hence,  where  a 
railroad  and  other  property  of  a  railroad 
company,  which  had  for  several  years  been 
in  the  hands  of  a  receiver,  was*  sold  by  a 
decree  of  the  court  which  directed  a  sale 
of  the  road  franchises,  of  the  company,  right 
of  way,  depots,  rolling  stock,  tools,  and  all 
other  property  of  the  company,  real,  person- 
al and  mixed,  surplus  earnings  of  the  rail- 
road in  the  hands  of  the  receiver  in  the  form 
of  money  did  not  pass  to  the  purchaser. 
Strang  v.  Montgomery  &  B.  R.  0>.  (U.  S.) 
23  Fed.  Cas.  218,  219. 

Testator**  property. 

Within  the  inheritance  tax  law,  taxing 
transfers  of  property  where  the  aggregate 
amount  of  personal  property  exceeds  the 
sum  of  $10,000,  the  word  ••property"  refers  to 
the  property  of  the  testator,  passed  or  trans 
ferred,  and  not  that  portion  of  it  received 
by  the  individual.  In  re  Corbett's  Estate, 
64  N.  B.  209,  210,  171  N.  Y.  516;  In  re  Hoff- 
man's Bstate,  38  N.  B.  311,  312,  143  N.  Y. 
327. 

The  word  ••property,"  in  Tax  Law,  §  221. 
in  reference  to  the  taxation  of  property  or 
any  beneficial  interest  passing  by  certain 
transfers  to  or  for  the  use  of  any  brother 
or  sister  of  the  decedent,  and  providing 
that  such  transfer  of  property  shall  not  be 
taxed  unless  it  is  personal  property  of  the 
value  of  $10,0(X)  or  more,  does  not  refer  to 
the  property  of  a  decedent  passing,  but  to 
the  property  only  which  passes  by  any  such 
transfer  to  or  for  the  use  of  such  brother 
or  sister.  Here  there  is  no  ambiguity.  There 
is  no  need  of  a  statutory  definition,  because 
the  word  is  defined  definitely  by  its  connec- 
tion and  environment  In  re  Corbett's  Es- 
tate, 65  N.  Y.  Supp.  782,  783,  32  Misc.  Rep. 
120. 

The  authority  given  in  the  inheritance  tax 
law  for  the  collection  of  the  tax ^  by  a  sale 
of  the  property,  while  it  mentions  the  prop- 
erty as  that  of  the  decedent,  must  be  held 
to  mean  not  the  property  of  the  testator  in- 
discriminately, for  then  property  given  to 
one  exempt  from  tax  might  be  seized  in  sat- 
isfaction. It  must  rather  be  held  to  be  the 
property  of  the  decedent  passing  to  each 
beneficiary.  Upon  the  refusal  of  the  life 
tenant,  therefore,  to  pay  the  tax,  the  prop- 
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erty  flubject  to  sale  is  her  Interest  in  the 
trust  fund,  or  what  passes  or  Is  transferred 
to  her  by  the  will.  Likewise,  it  is  what 
passes  to  the  remaindermun,  which  is  sub- 
ject to  sale.  In  neither  case  is  it  the  ac- 
tual property  owned  by  the  testator  at  bis 
death.  In  re  Hoyt,  76  N.  Y.  Supp.  B04.  607, 
37  Misc.  Rep.  720. 

The  term  '"property"  signifies  the  inter- 
est or  right  which  one  has  in  lands  or  chat- 
tels, and  is  as  indicadve  of  the  intention  to 
pass  the  whole  rlfi^t  of  a  testator  as  the 
word  "estate***  and  more  so  than  the  word 
"effects,"  and  many  other  words  which  have 
heen  allowed  by  the  courts  to  be  evidence  of 
that  intent  Foster  v.  Stewart,  18  Pa.  (6 
Harris)  23,  24;  Stoever  T.  Stoever  (Pa.)  9 
Serg.  &  R.  434,  445. 

Trade-Mark« 

A  trade-mark  is  a  species  of  properly, 
which  may  be  sold  or  transmitted  by  death, 
with  the  business  in  which  it  has  been  used. 
Baldwin  v.  Von  Micheroux,  25  N.  Y.  Supp. 
857,  859,  5  Misc.  Rep.  386. 

There  is  no  abstract  right  in  a  trade- ! 
mark.  It  Is  property  only  when  appropri-  j 
ated  and  used  to  indicate  the  origin  or  own-  > 
ership  of  an  article  or  goods,  and  its  value  | 
consists  in  the  confidence  of  the  public,  se- 1 
cured  through  its  instrumentality.  Avery  j 
V.  Meikle,  4  Ky.  Law  Rep.  759,  764,  81  Ky, 
73. 


Trust  property. 

The  word  "property,"  in  its  ordinary 
legal  signification,  is  nomen  generalissimum, 
and  extends  to  eyery  species  of  valuable 
right  and  interest;  and  hence  it  is  held  that 
personal  property  held  in  trust,  as  an  ac- 
cumulating fund  for  a  seminary  of  learn- 
ing within  the  state,  is  exempt  from  taxa- 
tion under  Pub.  St.  c.  11,  (  5,  cl.  3,  which 
makes  the  personal  property  of  a  benevolent, 
literary,  charitable,  or  eclentiflc  institution 
exempt  from  taxation.  Willlston  Seminary 
V.  County  Com'rs,  18  N.  H.  210,  211,  147 
Mass.  427. 

United  States  bonds. 

The  word  "property,"  as  used  in  the 
transfer  act  (Laws  1892,  c  399),  imposing  a 
tux  on  the  transfer  of  property  by  will,  is 
defined  by  the  act  as  embracing  all  proper- 
ty over  which  the  state  has  any  Jurisdic- 
tion for  the  purpose  of  taxation,  and  does  not 
Include  United  States  bonds,  though  physi- 
cally present  within  the  state.  In  re  Whit- 
Ings  Estate,  44  N.  B.  715,  716.  150  N.  Y.  27, 
34  L.  K.  A.  232,  55  Am.  St  Rep.  640;  In  re 
Sherman's  Estate,  46  N.  E.  1032,  1033,  153 
N.  Y.  1. 

Vested  remainder. 

A  vested  remainder  is  property,  under 
the  ordinary,  as  well  as  any  legal,  sense  of 


the  term.  It  may  be  bought  and  sold  witb 
the  same  freedom  as  present  estates  in  land. 
It  may  be  devised  by  wUI,  and,  in  default 
thereof,  will  pass  to  the  remaindennan's 
heirs.  All  the  essential  incidents  of  proper- 
ty attach  to  it,  and  it  is  unquestionably 
property,  within  the  meaning  of  the  €k>n- 
stitution,  prohibiting  the  condemnation  of 
property  without  compensation.  Thompson 
V.  Manhattan  Ry.  Co.,  6  N.  Y.  Supp.  929,  15 
Daly,  438. 

Water. 

Water,  when  reduced  to  possession,  ia 
property,  and  it  may  be  bought  and  sold, 
and  have  a  market  value;  but  It  must  be 
in  actual  possession,  subject  to  control  and 
management  Running  water  In  natural 
streams  is  not  property,  and  never  was.  The 
construction  of  a  dam  across  an  outlet  of  a 
lake  or  a  river  or  a  creek  for  the  purpose 
of  securing  power  with  which  to  operate 
mills  or  factories  is  not  a  reducing  of  the 
water  to  possession,  or  to  control  or  manage- 
ment, in  such  a  sense  as  to  change  its  legal 
character  and  make  it  property.  If  it  did, 
the  owner  at  times  might  find  it  diflScult  to 
control,  especially  in  case  of  freshets  or 
floods.  He  might  have  trouble  in  prevent- 
ing it  from  being  precipitated  upon  the 
lands  of  his  neighbors  below,  and  find  it  un- 
pleasant to  respond  to  them  for  the  damages 
caused  by  his  property.  City  of  Syracuse 
V.  Stacey,  62  N.  E.  354,  365,  169  N.  Y.  231. 

PBOPEBTT  ATTACHED. 

Code,  H  240,  241,  provide  that  an  attach- 
ment may  be  discharged  if  defendant  fur- 
nish a  bond  in  double  the  amount  claimed. 
Held,  that  the  words  **property  attached*' 
are  plain,  and  the  remedy  is  confined  to  the 
discharge  of  an  attachment  on  all  of  the 
I  property  that  has  been  seized,  and  the  de- 
fendant may  not  withdraw  such  property 
as  he  chooses,  and  leave  other  property  sub- 
ject to  the  attachment  Royal  Ins.  Co.  y. 
Noble  (N.  Y.)  6  Abb.  Prac  (N.  S.)  64^  Sa 

PBOPERTT  HOX.DEB. 

The  phrase  '^property  holder,"  as  nae^ 
in  a  city  charter  providing  that  the  city 
council  shall  not  grant  the  privilege  for  the 
opening  of  a  barroom,  except  on  the  written 
consent  of  a  majority  of  the  bona  fide  house- 
holders or  property  holders  within  300  feet 
of  the  place  proposed  for  its  establishment, 
is  not  synonymous  with  the  word  "house- 
holders," but  applies  to  the  owner  of  the 
property,  while  a  householder  may  be  a  ten- 
ant by  the  month  or  year.  Therefore  either 
one  or  the  other  may  consent  to  the  estab- 
lishment of  a  barroom.  '  Shephard  v.  City 
of  New  Orleans,  25  South.  542,  644,  61  La. 
Ann.  847. 
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PROPERTY  NOT  CAPABLE  OF  MANU- 
AL DELIVEBT. 

The  term  '•property  not  capable  of  man- 
aal  delivery,"  In  Code  Civ.  Proc.  f  542,  pro- 
viding that  property  not  capable  of  manual 
delivery  may  be  attached  in.  a  certain  man- 
ner. Includes  growing  crops.  Raventas  v. 
Qieen,  57  Gal.  254,  255. 

PBOPEBTT  OF  ANOTHER. 

See  "Of* 

PROPERTY  OF  THE  PARTIES. 

The  expression  "property  of  the  par- 
tie8»''  as  used  in  Code,  §  2007,  providing  that 
in  granting  a  divorce  the  court  shall  also 
make  such  disposition  of  the  "property  of 
the  parties"  as  shall  appear  just  and  equita- 
ble, is  comprehensive,  and  refers  to  an  equi- 
table division  of  the  property  rights  of  the 
parties  which  the  court  is  authorized  to 
make.  It  does  not  mean  Joint  property  alone. 
It  refers  to  the  separate  as  well  as  the  Joint 
property  of  husband  and  wife.  Webster  t. 
Webster,  26  Pac.  864^  2  Wash.  St  417. 

PROPERTY  OF  UNITED  STATES. 

Rev.  St  i  8618  [U.  S.  Gomp.  St  1001,  p. 
2414],  requiring  the  proceeds  of  any  sale  of 
property  of  the  United  States  to  be  conveyed 
into  the  treasury,  cannot  be  construed  to  in- 
clude lumber  made  at  a  sawmill  on  an  Indian 
reservation,  for  the  Indians  of  that  reserva- 
tion; for  it  Is  In  fact  the  property  of  the 
Indians  thereon,  and  not  that  of  the  United 
States.  United  States  v.  Sinnott  (U.  S.)  26 
Fed.  84,  85. 

PROPERTT  RATIONS  SOU. 

•Troperty  ratione  soli"  is  the  common- 
law  right  which  every  owner  of  land  has  to 
kill  and  take  all  such  animals  ferse  naturae 
as  may  from  time  to  time  be  found  on  his 
land,  and  as  soon  as  this  rtght  is  exercised 
the  animal  so  killed  or  caught  becomes  the 
absolute  property  of  the  owner  of  the  soil. 
Property  ratione  prlvilegii  is  the  right  which, 
by  a  peculiar  franchise  anciently  granted  by 
the  crown  by  virtue  of  its  prerogative,  one 
man  had  of  killing  and  taking  animals  ferse 
naturse  on  the  land  of  another;  and  in  like 
manner  the  game,  when  killed  or  taken  by 
virtue  of  the  privilege,  becomes  the  absolute 
property  of  the  owner  of  the  franchise,  Just 
as  In  the  other  case  it  becomes  the  absolute 
property  of  the  owner  of  the  soil.  And  Lord 
Coke  says  (4  Inst.  304)  **that  seeing  the  wild 
beasts  do  belong  to  the  purlieu  man  ratione 
soli,  so  long  as  they  remain  in  his  grounds 
he  may  kill  them;  for  the  property  ratione 
soli  Is  in  him."  See,  also,  4  Bac.  Abr.  (Bouv. 
Bd.)  435.    It  Is  said  in  2  Bl.  Comm.  419,  that 


if  a  man  starts  game  on  the  private  grounds 
of  another,  and  kills  it  there,  the  property 
belongs  to  him  in  whose  ground  it  was  killed, 
because  it  was  started  there,  and  the  prop- 
erty arises  ratione  soli.  Payne  v.  Sheets,  65 
Atl.  656,  657,  75  Vt  336. 

PROPERTT  RIGHTS. 

A  deed  to  B.  and  her  minor  heirs,  with  a 
provision  that  in  case  of  the  death  of  either 
of  the  heirs  without  issue  the  property  right 
shall  revert  back  to  the  surviving  heirs,  gives 
B.  a  life  estate,  with  remainder  to  her  minor 
"children,"  or  to  those  living  at  the  time  of 
her  death,  and  the  issue,  if  any,  of  those 
dead;  the  words  "property  right"  evidently 
meaning  the  right  which  a  child  would  have 
In  the  property  at  its  death,  subject  to  the 
prior  estate  of  the  mother.  Seymour  v. 
Bowles,  50  N.  B.  122,  124,  172  Ul.  521. 

In  a  charter  to  a  water  company  a  pro* 
vision  that  the  companies  which  might  there* 
after  be  chartered  were  not  to  interfere  with 
the  property  rights  or  the  rights  of  obtaining 
water  pertaining  to  the  company,  the  words 
"property  rights"  referred  to  rights  in  respect 
to  tangible  property,  and  the  proviso  thus 
forbade  any  interference  by  any  new  com- 
pany with  the  plant  of  the  company.  But 
where,  at  the  time  another  charter  is  grant- 
ed, the  company  had  not  obtained  a  certain 
franchise,  such  franchise  did  not  come  with- 
in the  term  ••property  rights."  Bienville 
Water  Supply  Oo.  v.  City  of  Mobile,  22  Sup. 
Ct  820,  822,  186  U.  8.  212,  46  L.  Bd.  1132. 

A  perfected  railroad  franchise,  when  fol- 
lowed by  construction  and  operation,  is  a 
property  right.  Blume  v.  Interurban  St  Ry. 
Co.,  83  N.  Y.  Supp.  980,  901,  41  Misc.  Rep. 
171. 

The  privilege  of  contracting  is  both  a 
liberty  and  a  property  right  Mathews  v. 
People,  67  N.  E.  28,  32,  202  111.  389,  63  L.  R. 
A.  73,  95  Am.  St  Rep.  241. 

The  right'  to  hold  public  office,  such  as 
sheriff,  is  Just  as  sacred  In  the  eyes  of  the 
law  to  the  incumbent  as  the  right  to  hold 
the  property  he  has  earned.  It  is  a  prop- 
erty right  and  one  of  which  he  cannot  be 
divested  of  except  by  strict  conformity  to  the 
statute.  People  v.  Therrien,  45  N.  W.  78,  80, 
80  Mich.  196. 

PROPERTY  TAX. 

Capital  stock  tax  as,  see  ••Capital  Stock 
Tax." 

Franchise  tax  distinguished,  see  "Fran- 
chise Tax." 

Succession  tax  as,  see  ••Succession  Tax." 

••In  one  sense  all  taxes  may  be  said  to 
be  taxes  upon  property,  since  they  are  to  be 
collected  In  money,  and  money  is  property. 
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Indirectly  It  Is  property  that  is  reached  by 
every  species  of  taxation.  Hence  I  bave 
beard  it  maintained  that  tbe  merchants'  li- 
cense tax  is  a  tax  upon  property;  seeing  tbat 
tbe  Legislature,  in  fixing  tbe  amount  of  the 
taxes,  have  thought  pr<H>er  to  regulate  it  by 
tbe  amount  and  value  of  merchandise  pur- 
chased or  disposed  of  between  certain  in- 
tervals. And  in  this  sense  a  tax  per  caput 
Djay  be  also  called  a  tax  upon  property,  for 
the  man's  property,  not  his  head,  can  only 
be  taken  to  pay  it.  But  this  Is  not  the  sense 
in  which  a  property  tax  is  understood  when 
it  is  referred  to  in  the  Oonstltution  or  leg- 
islative  enactments."  Garett  y.  City  of  St 
Louis,  26  Mo.  605,  610,  69  Am.  Dec.  476. 

A  law  (Ck>llateral  Inheritance  Tax  Law; 
Laws  1887,  c.  718,  (  1)  providing  that  all 
property  which  sball  pass  by  will  from  any 
person  who  may  die  seised  or  possessed  of 
the  same  shall  be  subject  to  a  tax,  to  be  paid 
at  the  death  of  tbe  decedent,  for  the  use  of 
the  state,  does  not  impose  a  property  tax, 
but  a  tax  on  the  right  of  succession  under  a 
will,  or  devolution  in  case  of  intestacy.  In 
re  Swift's  Estate,  82  N.  E.  1006,  187  N.  Y. 
77,  18  L.  R.  A.  709. 

Acts  1894,  c.  118,  requirihg  traders  In 
tbe  city  of  Baltimore  to  take  out  separate 
licenses  to  carry  on  business  in  disconnected 
buildings,  does  not  violate  tbe  bill  of  rights 
(article  16),  providing  that  every  person  ought 
to  contribute  his  proportion  of  taxes  accord- 
ing to  his  actual  worth  in  property,  as  a  li- 
cense tax  is  not  a  property  tax,  but  a  tax  for 
tile  good  government  and  benefit  of  the  com- 
munity. Rohr  V.  Gray,  80  Atl.  682,  688,  80 
Md.  274. 

The  imposition  of  a  duty  on  goods  sold 
at  public  outcry  by  licensed  auctioneers,  and 
which  duty  must  be  paid  by  the  vendor  of 
the  goods,  is  not  a  tax  on  property,  within 
the  meaning  of  tbe  constitutional  amend- 
ment of  1874  limiting  taxation.  Wintz  v. 
Girardey,  81  La.  Ann.  881,  38a 
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Acts  1899,  p.  268,  f  1,  prohibiting  the  Is- 
suing of  county  bonds  unless  a  majority  of 
the  qualified  voters  of  tbe  county  who  are 
property  tax  payers  have  voted  for  the  same, 
means  one  against  whom  a  property  tax  has 
been  or  could  be  assessed  for  the  year  in 
which  the  voting  occm-red,  and  not  merely 
one  who  owned  property  at  the  time  of  it. 
Hendrick  v.  Culberson,  66  S.  W.  616,  23  Tex. 
Civ.  App.  409. 

PBOPEBTT  WITHIN  THE  STATE. 

The  bonds  of  a  state,  owned  by  a  for- 
eign insurance  company,  but  kept  in  the 
state  In  accordance  with  tbe  act  of  the  Leg- 
islature requiring  such  companies  to  deposit 


bonds  therein  as  security  for  their  liabili- 
ties, are  a  portion  of  the  capital  of  the  com- 
pany, and  are  property  within  the  state, 
within  the  meaning  of  the  revenue  act,  pro- 
viding that  all  property  within  the  state 
should  be  subject  to  taxation.  People  v. 
Home  Ins.  Co.,  29  Cal.  633.  634.  640. 

The  expression  "property  in  this  state,** 
as  used  in  Gen.  St  p.  880,  fi  7,  provldUig  that 
any  creditor  having  a  claim  of  $100  or  more 
against  a  nonresident  debtor  owning  prop- 
erty in  this  state  may  institute  proceedings 
for  the  settlement  of  the  same,  etc.,  includes 
the  distributive  share  of  a  nonresident  in  an 
estate  In  process  of  settlement  within  the 
state.    Appeal  of  Ward,  62  Oonn.  666,  667. 

Rev.  St  1874,  c.  39,  |  1,  regulating  the 
descent  and  distribution  of  property  in  this 
state,  does  not  include  notes  and  bonds  be- 
longing to  one  whose  domicile  is  in  Missouri 
which  at  the  time  of  the  owner's  death  are 
temporarily  in  possession  of  a  person  in  Il- 
linois for  safe-keeping.  Cooper  v.  Beers,  33 
N.  E.  61,  143  III.  26. 

"Property  within  the  state,**  in  Code,  art 
81,  i  2,  providing  for  the  taxation  of  all  other 
property  of  every  kind  within  tbe  state,  was 
construed  to  include  the  average  weekly 
shipment  of  dealers  in  cattle,  who  were  ac- 
customed to  receive  sliipments  of  cattle  one 
day  in  each  week,  which  they  sold  to  local 
buyers  or  exported  as  the  case  might  be,  on 
the  following  day.  Myers  v.  Baltimore  Coun- 
ty Com'rs,  86  Ati.  144,  83  Md.  386,  34  L.  B. 
A.  809,  66  Am.  St  Rep.  349. 

The  phrase  **property  within  the  state,' 
as  used  in  the  transfer  act  (Laws  1892,  c 
899),  imposing  a  tax  when  the  transfer  is  by 
will  or  intestate  laws  of  the  property  with- 
in the  state,  does  not  include  bonds  of  a 
local  corporation,  kept  at  the  residence  of  a 
nonresident  owner,  while  stock  of  such  local 
corporation,  kept  at  the  residence  of  a  non- 
resident owner,  is  property  within  the  state. 
In  re  Bronson's  Estate,  44  N.  E  707,  160  N. 
Y.  1,  84  L.  R.  A.  238,  66  Am.  St  Rep.  682. 

The  term  "property  within  the  Jurisdic- 
tion of  the  commonwealth,"  as  used  in  St. 
1891,  c.  426,  S  1,  imposing  a  collateral  in- 
heritance tax  on  property  within  the  Juris- 
diction of  the  commoHwealth,  includes  stocks 
and  bonds  of  foreign  corporations,  and  bonds 
secured  by  a  mortgage  on  realty  in  a  sister 
state,  owned  by  a  descendant  domiciled  with- 
in the  state.  Frothingbam  v.  Shaw,  66  N. 
E.  623,  624,  176  Mass.  69,  78  Am.  St  Rep.  476. 

The  term  **pi*operty  within  the  state," 
taxable  under  the  transfer  tax  law,  does  not 
include  mortgage  bonds  securing  real  estate 
in  New  York,  which  are  kept  by  a  nonresi- 
dent at  her  residence  in  a  foreign  state,  and 
hence  they  are  not  subject  to  the  transfer 
tax  on  her  death.  In  re  Presten's  Estate,  76 
N.  Y.  Supp.  261,  262,  87  Misc.  Rep.  236. 
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Notee  secured  by  mortgages  of  land  in 
another  state,  owned  by  a  resident  of  the 
state,  are  property  that  will  pass  by  a  will, 
within  Laws  1885,  c.  483,  as  amended  by 
Laws  1891,  c.  215,  defining  .property  subject 
to  a  legacy  tax.  In  re  Coming's  Estate,  23  N. 
Y.  Sapp.  285,  3  Misc.  Rep.  leo. 


PROPIEDADES. 

The  term  ••propiedades,"  In  Mexican  law, 
means  property  of  all  kinds — real,  personal, 
and  mixed.  United  States  y.  Santistevan,  1 
N.  M.  583,  592. 


PROPORTION. 

See  "In  Proportion  to**;    "Relative  Pro- 
portions." 
In  like  proportion,  see  **Ldke." 

The  term  "proportion"  is  synonymous 
with  "pro  rata."  Hager  v.  McDonald  (U.  S.) 
€5  Fed.  200,  202  (citing  Black,  Law  Diet,  tit 
^Pro  RaU,"  p.  944). 

'^Proportion,"  as  used  in  Laws  1868^  e. 
105,  S  4,  requiring  the  Goyemor,  in  his  cer- 
tificate of  work  done  on  a  ship  canal,  to  "de^ 
termlne  the  proportion  of  said  lands  the  com- 
pany has  become  entitled  to  in  consideration 
of  said  work,"  and  the  commissioners  of 
school  lands  to  convey  by  patent  to  the  com- 
pany "said  proportion  of  said  lands,  re- 
spectively, as  selected  by  the  company," 
means  proportion  in  value,  and  not  In  quan- 
tity. State  V.  Commissioners  of  School  and 
University  Lands,  84  Wis.  162. 

"Proportion  "  as  used  in  the  revised  char- 
ter of  St.  Louis,  requiring  a  land  commis- 
sioner's jury  to  assess  property  adjoining 
condemned  land  in  proportion  that  such  prop- 
erty may  be  respectively  benefited  by  the 
proposed  improvement,  should  be  construed 
to  mean  that  no  assessment  shall  exceed  the 
actual  benefits.  Tyler  t.  City  of  St  Louis, 
ee  Mo.  60. 

In  a  contract  by  abutting  property  own- 
ers for  the  paving  of  a  street,  in  which  each 
property  owner  contracts  to  pay  **in  propor- 
tion to  his  ownership  and  interest  in  the 
property  abutting  and  proximate  to  the 
street"  the  phrase  quoted  is  equivalent  to 
the  phrase  "each  party  thereto  to  pay  only 
such  part  of  the  total  cost  as  bis  front  foot- 
age bears  to  total  frontage";  and  hence  the 
Interlineation  of  the  last  phrase  is  not  a 
material  alteration,  sufficient  to  avoid  the 
contract.  Young  y.  Borzone,  60  Pac.  185, 
140,  26  Wash.  4. 

PROPORTIOlTAIii 

The  word  "proportional,"  in  a  constitu- 
tional provision  requiring  taxes  to  be  pro- 


portional, does  not  mean  that  it  is  sufficient 
that  it  is  levied  upon  one  entire  class  of 
citizens,  but  it  should  be  upon  all  classes. 
State  V.  United  States  &  0.  Exp.  Co.,  60  N. 
H.  219,  220. 

PBOIPOBTIONATI}  MEASUREMENT. 

"Proportionate  measurement"  is  ex- 
pressly defined  by  the  rules  of  the  General 
Land  Office  relating  to  surface  to  be  a 
measurement  having  the  same  ratio  to  that 
recorded  in  the  original  field  notes  as  the 
length  of  the  chain  used  in  the  new  meas- 
urement has  to  the  length  of  the  chain  used 
in  the  original  smrvey;  assuming  that  the 
original  measurement  was  correctly  made. 
Caylor  v.  Luzadder,  36  N.  B.  909,  910,  137 
Ind.  319,  45  Am.  St  Rep.  183. 

PROPOSAL 

•Troposar*  may  mean  an  offer,  as  of 
marriage;  an  introduction,  as  to  a  measure 
in  a  legislative  assembly;  and  it  may  also 
mean  an  expression  of  Intention  or  design; 
and  a  statement  in  a  letter  that  '*!  propose 
to  settle"  is  the  same  as  **l  Intend  or  mean  to 
settie.''  Taylor  ▼.  Miller,  18  S.  B.  504,  505. 
113  N.  C.  340. 

PROPOSE 

To  "propose"  Is  defined  to  be  "to  offer,  as 
a  plan  or  scheme ;  to  put  or  hold  before  one's 
mind,  as  a  design  or  determination;  to  form, 
as  a  purpose;"  and  necessarily  does  not 
mean  an  accomplished  fact  So  that,  a  con- 
tract agreeing  to  pay  a  certain  sum  of 
money  for  an  advertisement,  the  amount  to 
be  deducted  from  merchandise  to  be  sold  for 
a  proposed  new  hotel,  does  not  require  the 
completion  of  the  hotel  before  the  merchan- 
dise should  Jbe  furnished.  Hand  v.  Shaw,  50 
N.  Y.  Supp.  117,  120,  27  App.  Div.  107. 

"Propose"  means  to  form  or  declare  a 
purpose  or  intention,  and  a  statement  in  a 
letter  that  "I  propose  to  settle  bofh  of  your 
claims  before  the  first  of  next  month"  is  a 
promise  to  settle,  sufficient  to  prevent  the 
bar  of  the  statute  of  limitations.  Taylor  v. 
Miller,  IS  S.  B.  504,  505,  113  N.  O.  840. 

PROPOSITtOir. 

A  proposition  does  not  become  a  con- 
tract until  the  maker  or  his  agent  is  notified 
of  its  acceptance.  Perry  v.  Dwelling  House 
Ins.  Co.,  33  Ati.  731,  733,  67  N.  H.  291,  68 
Am.  St  Rep.  668  (citing  Beckwlth  v.  Ghee- 
ver,  21  N.  H.  [1  Fost]  41;  Stebblns  v.  Lan- 
cashire Ins.  Co.,  60  N.  H.  65,  70;  Dickinson 
T.  Dodds,  2  Ch.  Div.  463). 

A  proposition  does  not  become  twofold 
by  annexing  to  it  some  condition  of  qualifl- 


PBOPRIBTART 


5732 


PROPRIETOR 


cation.  The  condition  is  not  of  itself  a  prop- 
osition, but  only  a  part  of  one.  Hubbard 
T.  Woodsum,  82  Atl.  802,  804,  87  Me.  88. 

PROPRIETARY. 

Proprietary  medicine,  see,  also,  "Patent 

Medicines." 
Proprietary  medicines  as  distilled  spirits, 

see  '^Distilled  Spirits.'* 

"Proprietary,"  as  defined  by  the  Impe- 
rial Dictionary,  means  belonging  to;  owner- 
ship; as  proprietary  rights.  By  Webster,  as 
belonging  or  pertaining  to  a  proprietor;  "pro- 
prietor*' being  defined  as  one  who  has  the 
legal  right  or  ezclusiye  title  to  anything, 
whether  in  possession  or  not;  an  owner. 
And  by  Worcester,  as  relating  to  a  certain 
owner  or  proprietor.  Thus,  where  a  medici- 
nal preparation  is  sold  by  persons  owning 
all  there  was  of  the  good  will  and  business 
reputation  appurtenant  to  the  article  result- 
ing, its  name  and  their  recommendation  of  it 
was  a  proprietary  medicine.  Ferguson  y. 
Arthur,  6  Sup.  Gt  861,  863,  117  U.  B.  482,  29 
L.  Ed.  979. 

"Proprietary  articles,"  as  used  In  the 
customs  act  of  1883,  providing  for  certain 
duty  on  proprietary  articles,  does  not  in- 
clude the  liquor  cordial  known  as  "Benedic- 
tine."   In  re  Gourd  (U.  S.)  49  Fed.  728,  729. 

Within  the  meaning  of  the  customs  law 
which  reads,  "Proprietary  preparations,  to 
wit,  all  cosmetics,  pills,  bitters,  powders,  etc., 
or  compositions  recommended  to  the  public 
as  proprietary  articles  or  prepared  according 
to  some  private  formula  as  remedies  or 
specifics  for  any  disease,"  bitters  prepared 
under  the  direction  of  a  sworn  chemist  pro- 
tected by  trade-mark,  and  recommended  for 
use  as  a  tonic,  the  chief  medical  ingredient 
being  pepsin  prepared  from  the  stomadis  of 
animals,  and  especially  beneficial  in  cases 
of  dyspepsia  and  all  stomach  difficulties  aris- 
ing from  Indigestion,  not  sold  alone  as  a 
drink  or  beverage,  but  sometimes  mixed  with 
wine  or  spirits,  are  proprietary  preparations, 
and  subject  to  duty  as  such.  Qrommes  v. 
Seeberger  (U.  S.)  41  Fed.  32,  83. 

PROPRIETOR. 

See    "Literary    Proprietor^;     **Blparian 
Prc^rietor." 

The  term  '^proprietor"  has  a  well-defined 
meaning,  and,  according  to  lexicographers, 
means  "one  who  has  the  legal  right  or  ex- 
clusive title  to  anytliing,  whether  in  pos- 
session or  not;  an  owner;  as  the  proprietor 
of  a  farm  or  mill."  Webst  Diet  And 
Worcester  defines  the  term  "proprietor"  as 
meaning  a  possessor  in  his  own  right;  an 
owner;  a  proprietor.  Koppel  v.  Downing, 
11  App.  D.  O.  93,  103. 


A  proprietor  Is  defined  to  be  an  owner;  a 
person  who  has  the  legal  right  or  exclusive 
title  to  anything,  whether  In  possession  or 
not  Latham  v.  Roach,  72  111.  179,  181.  The 
court  will  presume  tliat  in  order  to  have 
become  proprietors  of  town  site  land  under 
Act  Gong.  May  23,  1844,  the  parties  had  done 
all  that  the  act  contemplated  to  acquire  such 
I  occupation  as  would  entitle  them  to  claim  the 
land  in  preference  to  another  person.  Da- 
vis V.  Murphy,  3  Minn.  119,  125  (2  GIL  69, 
73). 

A  proprietor  is  one  who  has  the  legal 
right  or  exclusive  title  to  a  thing.  In  most 
instances  the  word  is  the  synonym  of 
"owner."  Turner  v.  Cross,  83  Tex.  218,  IS 
S.  W.  578,  579,  15  L.  R.  A.  263. 

The  word  "proprietor,"  as  used  in  Act 
July  8.  1870,  I  86,  c.  230,  16  Stat  212,  Rev. 
St  i  4962  [U.  S.  Gomp.  St  1901,  p.  3406],  au- 
thorizing a  citizen  or  resident  of  this  coun- 
try, if  he  be  proprietor  of  any  book,  map, 
print  chromo,  etc,  to  obtain  a  copyright 
therefor,  should  be  construed  in  the  limited 
and  restricted  sense  of  a  person  who  by  pur- 
chase or  otherwise  has  lawfully  acquired  the 
exclusive  rights  of  some  native  or  resident 
author  or  artist  and  in  no  other  manner.  It 
means  the  lawful  owner  and  representative, 
whether  by  assignment  employment  death, 
or  other  lawful  succession,  of  the  exclusive 
rights  of  some  native  or  resident  author  or 
artist  only.  Yuengllng  v.  Schile  (U.  S.)  12 
Fed.  97,  105. 

Within  the  meaning  of  a  statute  provid- 
ing that,  upon  the  sale  of  any  lands  for  tax- 
es then  due,  If  such  sale  should  prove  In- 
valid, the  purchaser  shall  be  entitled  to  re- 
ceive from  the  proprietor  of  such  land  the 
amount  of  taxes,  Interest  etc.,  by  the  word 
'•proprietor"  is  clearly  meant  the  owner  or 
person  under  legal  obligation  to  pay  taxes 
on  the  land,  and  on  account  of  whose  faUure 
to  pay  them  the  sale  occurs.  Against  such 
proprietor  the  statute  gives  the  purchaser  a 
personal  right  and,  of  course,  a  personal 
remedy.    Hunt  v.  Gurry,  37  Ark.  100,  105. 

By  the  term  "proprietor,"  in  a  statute 
relative  to  copyrights  of  paintings,  etc.,  is 
intended  the  person  who  not  only  obtains  the 
right  to  physical  possession  of  the  painting, 
but  the  common-law  right  of  publication,  or 
preventing  publication,  which  belongs  to  the 
author.  So  It  Is  held  that  a  sale  by  an  au- 
thor of  his  painting,  reserving  the  right  of 
reproduction,  does  not  destroy  his  right  of 
copyright  or  make  the  purchaser  of  the 
painting  a  proprietor  thereof.  Werckmelster 
V.  Springer  Lithographing  Go.  (U.  S.)  63  Fed. 
806,  811. 

1  Rev.  St  [7th  Bd.]  p.  673,  i  67,  provid- 
ing that  no  grant  of  land  under  water  shall 
be  made  to  any  person  other  than  the  pr(^rt- 
etors  of  adjacent  lands,  does  not  include  one 
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who  without  right  enters  on  and  fills  up  land 
under  navigable  water,  thereby  raising  It 
abore  the  water,  since  by  such  act  he  ac- 
quires no  title  to  such  land.  People  y.  Com- 
mlsslouers  of  Land  Office,  32  N.  £L  139,  135 
N.  Y.  447. 

The  word  ••proprietor,"  as  applied  to 
realty,  does  not  necessarily  Import  that  the 
party  is  the  occupier  of  such  premises. 
Russell  v.  Shenton,  3  Q.  B.  440. 

Every  person,  including  married  women 
and  cestuls  que  trust,  for  whose  use,  bene- 
fit, or  enjoyment  any  building  or  improve- 
ment shall  be  made,  is  embraced  within  the 
words  "owner  or  proprietor,"  as  used  in  the 
article  of  the  Code  relating  to  liens.  Civ. 
Code  Ala.  1806,  (  2751. 

Every  person  for  whose  Immediate  use, 
enjoyment,  or  benefit  any  building,  erection, 
or  improvements  shall  be  made  shall  be  in^ 
eluded  by  the  words  "owner  or  proprietor 
thereof,"  as  used  in  the  statute  relating  to 
mechanics'  and  builders'  liens,  not  excepting 
such  as  may  be  minors  over  the  age  of  18 
years  and  married  women.  Rev.  8t  Wyo. 
1809,  i  2907. 

Every  person,  including  all  cestuis  que 
trusts,  for  whose  immediate  use,  enjoyment, 
or  benefit  any  building,  erection,  or  other  im- 
provement shall  be  made,  shall  be  included 
in  the  words  "owners  or  proprietors  thereof;" 
under  the  act  relating  to  mechanics'  liens, 
not  excepting  such  as  may  be  minors  over 
the  age  of  18  years,  or  married  women.  Ann. 
St  Ind.  T.  1809,  (  2886. 

The  word  "proprietors,"  as  used  in  the 
chapter  regulating  community  land  grants, 
means  the  members  of  the  colony,  commu- 
nity, or  town  to  which  said  grant  was  orig- 
inally made,  or  their  successors,  including  all 
persons  residing  within  the  exterior  bound- 
aries of  such  grant,  and  who  shall  have  been 
in  occupation  and  adverse  possession  of  any 
part  or  portion  of  such  grant  for  a  period  of 
not  less  than  two  years  prior  to  the  passage 
of  this  act,  and  all  persons  who  shall  have 
improved  any  portion  of  such  grant  and  paid 
taxes  on  the  same  for  two  years  prior  to  the 
passage  of  this  act  Comp.  Laws  N.  M.  I 
2181. 

Itessee. 

Where  a  railroad  corporation  operates 
and  controls  the  railroad  of  another  corpora- 
tion under  a  lease,  or  contract  equivalent  to 
a  lease,  the  lessee  corporation  becomes  the 
proprietor  of  the  leased  railroad,  under  Gen. 
St  c.  144,  I  1,  defining  proprietors  of  a  rail- 
road to  include  the  corporation  into  whose 
hands  a  road  has  passed,  the  assignees  or 
trustees  to  whom  any  road  has  been  mort- 
gaged, and  any  persons  to  whom  it  may  have 
been  conveyed.  Pierce  v.  Concord  R.  R.,  51 
N.  H.  590,  591. 


The  owners  of  a  private  railroad,  who, 
with  the  consent  of  another  railroad  compa- 
ny, run  their  rolling  stock  over  the  traces  of 
the  company,  were,  while  in  such  occupation 
of  the  tracks,  proprietors  of  the  railroad, 
within  the  meaning  of  that  term  as  used  in 
Gen.  St  c.  148,  (  7,  requiring  the  proprietors 
of  railroads  to  guard  crossings  at  the  re- 
quirement of  town  authorities.  Hall  v. 
Brown,  54  N.  H.  495. 

A  railroad  using  and  occupying  tracks 
under  a  statutory  easement  is  not  a  proprie- 
tor, within  the  meaning  of  that  word  in  Gen. 
Laws,  c.  159,  $  1,  requiring  the  proprietor  of 
any  railroad  to  secure .  the  crossings  by  a 
bridge  or  gate  on  being  required  to  do  qo  by 
a  vote  of  the  town.  Eastern  R,  in  New 
Hampshire  v.  Portsmouth,  62  N.  H.  344. 

The  word  **proprletors,"  as  used  in  Pub. 
St  c.  91,  S  27,  prohibiting  fishing  in  portions 
of  ponds  where  fish  are  lawfully  cultivated, 
without  permission  of  the  proprietors,  in- 
cludes lessees  as  well  as  owners.  Common- 
wealth V.  Skatt,  88  N.  B.  499,  600,  162 
Mass.  219. 

The  word  "proprietor,"  as  used  in  2  Bal- 
llnger's  Ann.  Codes  &  St  i  5433,  authorizing 
an  injunction  to  restrain  the  malicious  erec- 
tion of  any  structure  intended  to  spite  or 
annoy  an  adjoining  proprietor,  means  the 
person  occupying  the  premises,  either  as  ten- 
ant or  owner.  Winsor  v.  German  Savings  & 
Loan  Soc.,  72  Pac.  66,  67,  31  Wash.  365. 

Where  the  applicant  for  insurance  against 
fire  on  a  cotton  mill  and  machinery  had  an- 
swered to  previous  questions  that  the  build- 
ings and  machinery,  with  certain  specified 
exceptions,  belonged  to  one  person  (himself), 
and  that  certain  machinery  not  to  be  in- 
sured in  the  policy  belonged  to  one  A.  H.,  and 
that  the  works  were  not  operated  by  the  pro- 
prietors, but  were  rented,  and  In  reply  to  the 
question,  "Are  they  [the  works]  immediately 
superintended  by  one  of  the  proprietors?" 
answered,  "Yes,"  the  answer  is  sufficiently 
verified  by  the  fact  that  the  works  were  su- 
perintended by  the  tenant,  A.  H. — ^In  com- 
mon parlance,  a  "proprietor,"  as  distinguish- 
ed from  his  employes — ^and  who  actually  own- 
ed a  part  of  the  machinery  run  in  the  works, 
whether  the  meaning  Intended  to  be  con- 
veyed or  actually  conveyed  by  the  answer, 
under  the  circumstances,  t>e  considered.  Wil- 
son V.  Hampden  Fire  Ins.  Co.,  4  R.  I.  159, 
162. 

Printer. 

The  use  of  the  word  "proprietor^  in  an 
affidavit  of  the  publication  of  a  summons 
which  purports  to  be  made  by  one  who  styles 
himself  the  proprietor  is  a  sufficient  compli- 
ance with  the  statute  requiring  such  affidavit 
to  be  made  by  the  printer.  Qulvey  v.  Por- 
ter, 37  Oal.  458,  464;   Sharp  v.  Daugney,  33 
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OaI.  605,  518;  Woodward  t.  Brown,  51  PftC. 
2,  7,  119  CaL  283»  03  Am.  Bep.  108. 

A  proprietor  is  one  who  has  the  legal 
rlgbt  or  ezdusiye  title  to  anything.  In  many 
instances,  If  not  asually,  the  word  is  the 
Sjmonym  of  the  wi^rd  "owner."  It  conveys 
the  idea  of  property  in  the  thing  in  right  of 
the  person  who  is  said  to  be  the  proprietor, 
and  excludes  that  of  a  mere  possessor  in  the 
right  ef  another,  though  the  possession  may 
be  coupled  with  the  duty  or  obligation  to 
take  care  of  or  even  to  use  the  thing  In  that 
other's  right  And  the  term  as  used  in  Bev. 
St  art  2899,  giying  a  right  of  action  against 
the  {proprietor  of  a  railroad  for  death  of  any 
person  caused  by  negligence,  does  not  in- 
clude a  receiver  of  a  railroad,  though  the 
word  "proprietor**  is  often  used  to  express 
a  right  to  property  in  a  thing  less  than  an 
absolute  or  exclusive  right;  but  when  this 
occurs  it  will  ordinarily  appear  from  the 
context  and  in  all  such  cases  the  person 
holds  for  himself,  and  in  his  own  right  The 
ordinary  meaning  of  the  word  "proprietor" 
is  such  that  no  person  can  hold  that  relation 
to  property  unless  he  has  a  i)er8onal  interest 
in  or  right  to  it  Turner  v.  Gross,  18  S.  W. 
578,  579,  83  Tex.  218,  15  L.  B.  A.  262,  263; 
Houston  &  T.  O.  Ry.  €k>.  y.  Roberts  (Tex.) 

19  S.  W.  512;    Yoakum  v.  Selph,  19  S.  W. 
145,  83  Tex.  607;   Bonner  v.  Thomas  (Tex.) 

20  S.  W.  722;    Allen  v.  Dillingham  (U.  8.) 
60  Fed.  176,  184,  8  a  a  A.  554. 

PROPRIETY. 

"Propriety,**  as  used  in  the  colony  or- 
dinance known  as  the  "Ordinance  of  1641,'* 
declaring  that  in  all  creeks,  coves,  and  other 
places  by  or  on  salt  water,  where  the  sea 
ebbs  and  flows,  the  proprietor  of  the  land  ad- 
Joining  shall  have  propriety  to  the  low-water 
mark,  is  nearly,  if  not  precisely,  equivalent 
to  "property."  It  imports,  not  an  easement — 
no  incorporeal  right  license,  or  privilege — 
but  a  Jus  in  re,  and  real  or  proprietary  title 
to,  and  interest  in,  the  soil  itself,  in  contra- 
distinction to  a  usufruct  or  an  uncertain  and 
precarious  Interest  Commonwealth  v.  Al- 
ger, 61  Mass.  (7  Gush.)  53,  70. 

The  term  '"propriety  and  Justness  of  the 
amount  of  damage,**  as  used  in  Laws  1901, 
p.  181,  S  1,  allowing  an  appeal  from  a  drain- 
age assessment  which  shall  bring  before  the 
Supreme  Court  the  propriety  and  Justness  of 
the  amount  of  damage,  must  mean  that  the 
court  may  review  the  propriety  of  the  award, 
as  well  as  the  Justness  of  the  amount  State 
V.  Superior  CSourt  of  King  Co.,  71  Pac.  601, 
81  Wash.  82. 

PROPRIOS. 

The  •*proprlo8,'*  In  the  Spanish  law,  were 
productive  lands,  the  usufruct  of  which  had 


been  set  apart  to  the  several  municipalitlea 
for  the  purpose  of  defraying  the  charges  of 
their  respective  governments.  Sheldon  v. 
Milmo,  36  S.  W.  413,  415,  90  Tex.  1  (citing 
Escriche,  Diet).  See,  also,  Hart  ▼.  Burnett, 
15  CaL  530,  654. 

PROPTER  AFFECTUM. 

See  "Challenge  Propter  Affectum.** 


PROSECUTE 

See  "Duly  Prosecuted.'^ 

"To  prosecute  a  suit  is,  according  to  the 
common  acceptation  of  language,  to  continue 
a  demand  which  has  been  made  by  the  in- 
stitution of  process  in  a  court  of  Justice.'* 
Cohens  v.  Virginia,  19  U.  S.  (6  Wheat)  264, 
408,  5  li.  Ed.  257. 

The  word  ''prosecuted,**  as  used  in  a  fire 
insurance  policy  providing  that  all  claims 
thereon  should  be  barred  unless  prosecuted 
within  one  year  from  the  day  of  loss,  is 
synonymous  with  "bringing  suit  or  action,** 
and  does  not  mean  presentation  of  the  loss 
and  demand  of  payment  Merchants'  Mut 
Ins.  Co.  y.  Lacroix,  35  Tex.  249,  262. 

The  word  **prosecuted,"  as  used  fn  the 
nonimprisonment  act,  which  provides  that 
the  debtor  shall  give  notice  of  assignment  to 
the  plaintiffs  by  whom  he  shall  be  prosecut- 
ed, means  sued.  Hall  t.  Kellogg  (N.  T.)  13 
Barb.  603,  619. 

The  meaning  of  the  word  "prosecute,** 
as  used  in  Rev.  St  U.  S.  (  5106,  providing 
that  no  creditor  whose  claim  is  provable  shall 
be  allowed  to  prosecute  to  final  Judgment  in 
a  suit  against  a  bankrupt  until  the  question 
of  discharge  shall  have  been  determined,  is 
to  proceed  Judicially,  and  refers  equally  to 
suits  brought  before  the  bankruptcy  proceed- 
ings and  those  instituted  while  it  is  pending. 
Brooks  V.  Bates,  4  Pac  1069,  1072,  7  Colo. 
576. 

The  word  "prosecuted,"  employed  In  the 
Code  of  Civil  Procedure,  where  it  declares 
that  every  action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  Interest  is  used 
in  the  sense  of  "commenced,"  and  does  not 
prevent  a  party  from  assigning  his  interest 
in  the  subject-matter  after  it  has  been  duly 
commenced,  or  require  that  the  assignee  shall 
make  himself  a  party  thereto,  or  dismiss  the 
same,  and  commence  another  action  in  his 
own  name.  Hickox  v.  Elliott  (U.  S.)  22  Fed. 
13,  19. 

To  prosecute  an  action  or  suit  is  to  fol- 
low up  or  to  carry  on  such  action  or  suit. 
An  action  on  a  sheriff's  bond  Is  directed  by 
law  to  be  prosecuted — ^that  is,  to  be  followed 
up  or  carried  on — within  nine  years  from  its 
date,  if  the  sureties  are  to  be  thereby  af- 
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fected.     Inhabitants   of    Knowlton    Tp.    T« 
Read,  11  N.  J.  Law  (6  Halst)  320.  821. 

The  word  ••prosecute,"  as  used  in  a  bond 
that  defendant  In  the  court  below  should 
prosecute  a  certiorari  in  the  appellate  court, 
means  that  the  suit  or  proceeding  shall  be 
prosecuted  or  followed  up  to  the  conclusion, 
and  is  not  complied  with  by  return  of  the 
writ  to  the  court  above,  for  that  is  but  one 
of  the  series  of  acts  which  go  to  make  up 
the  prosecution  of  the  writ.  Marryott  ▼. 
Young,  83  N.  J.  Law  (4  Vroom)  336.  337. 

As  proseoute  with  effect* 

The  word  "prosecute,"  In  a  bond  requir- 
ing a  party  to  prosecute  an  action,  means  to 
prosecute  it  with  effect,  which  means  with 
success.  Berghoff  y.  Heckwolf,  26  Mo.  511« 
613.    • 

PROSEOITTE  TO  OONOLUSION. 

St  1801-92,  p.  252,  providing  that  any  I 
citizen  of  tbe  United  States  entitled  to  com- 1 
mence  any  suit  or  action  in  any  court  of  the 
United  States  may  commence  and  prosecute  { 
to  conclusion,  without  giving  security,  on  fil-  | 
ing  an  affidavit  that  he  is  unable  to  pay 
costs,  means  that  the  party  may  prosecute 
an  appeal  from  an  adverse  judgment.    Puller  | 
V.  Montague  (U.  S.)  63  Fed.  206,  207. 

PROSCOITTE  TO  OONVIOTIOir. 

BfllL  &  v.  Code,  i  6626,  provides  that 
any  civil  officer  who  shall  arrest  and  prose- 
cute to  conviction  any  person  guilty  of  car- 
rying a  bowie  knife  shall  be  entitled  to  |50. 
Certain  policemen  arrested  a  defendant  in 
the  first  instance  for  the  specific  offense 
charged,  and  furnished  the  evidence  by  their 
own  testimony,  by  which  he  was  indicted, 
and,  by  standing  ready  to  testify  against 
him  on  trial,  induced  him  to  plead  guilty. 
Held,  that  the  defendant  had  been  ••ar- 
rested and  prosecuted  to  oonviction,"  within 
the  meaning  of  the  statute.  In  as  full  a  sense 
as  though  the  state  had  established  its  case 
by  the  fullest  proof.  Porterfield  v.  State,  21 
S.  W.  519,  520,  92  Tenn.  (8  Pickle)  289. 

PBOSEOUTE  TO  OB  WITH  EFFECT, 

An  attachment  bond  conditioned  that 
plaintiff  shall  prosecute  a  suit  with  effect 
at  the  court  to  which  it  is  returnable  means 
to  prosecute  with  diligence,  according  to 
law.  Kahn  v.  Herman,  3  Ga.  (3  Kelly)  266, 
272. 

••Effect'*  as  used  in  a  statute  requiring 
that  an  appeal  bond  shall  be  conditioned  that 
the  appellant  shall  prosecute  his  appeal  to 
effect,  does  not  mean  that  he  shall  prose- 
cute bis  appeal  to  a  successful  issue  in  his 
favor,  but  that  he  will  prosecute  the  same 


with  due  diligence  to  a  flnal  issue,  whether 
successful  or  not  Kasaon  v.  Brocker's  Es- 
tatOb  1  N.  W.  418,  424,  .47  Wis.  79. 

Where  plaintiff  on  appeal  gave  a  bond 
to  prosecute  the  appeal  with  effect,  and  en- 
tered his  appeal  and  prosecuted  It  until  he 
became  nonsuited,  it  was  prosecuting  the  ap- 
peal with  effect,  and  it  was  immaterial 
whether  the  Judgment  against  him  was  re- 
covered on  nonsuit  or  by  verdict  of  a  Jury. 
In  either  case  there  was  no  breach  on  his 
part  of  a  condition  of  the  bond,  whether  con- 
strued literally  or  according  to  its  spirit  or 
obvious  intent  Hobart  v.  Hilllard,  28  Mass. 
(11  Pick.)  143, 

Gen.  St  c  63,  providing  that  on  an  ap- 
peal the  appellant  shall  execute  a  bond  con- 
ditioned that  he  shall  prosecute  his  appeal 
with  effect,  and  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  such 
appeal,  means  merely  that  he  will  prosecute 
the  appeal  with  due  diligence  to  a  final  judg- 
ment, and  not  to  a  successful  issue  in  his  fa- 
vor. RUey  V.  Blltchell,  36  N.  W.  472,  88 
Minn.  9. 

The  language  of  the  condition  of  a  civil 
appeal  bond  that  appellant  shall  prosecute 
the  appeal  with  effect  is  satisfied  by  due  en- 
try of  the  appeal  in  the  appellate  court. 
State  V.  Mccarty,  4  B.  I.  82,  86. 

As  wltbi  snooess, 

A  condition  of  a  replevin  bond  that  the 
plaintiff  shall  prosecute  said  action  with  ef- 
fect means  to  prosecute  the  action  with  suc- 
cess, or  to  a  successful  termination.  Boom 
V.  St  Paul  Foundry  Mfg.  Co.,  22  N.  W.  538, 
639,  83  Minn.  253;  Perreau  v.  Bevan,  6  Barn. 
A  C.  284;  Jackson  v.  Hanson,  8  Mees.  & 
W.  476,  487;  Morgan  v.  Griffith,  7  Mod.  380, 
381;  Tummons  v.  Ogle,  37  Bug.  Law  ft  Bq. 
16;  Berghoff  v.  Heckwolf,  26  Mo.  511,  613; 
Trent  v.  Rhomberg,  18  S.  W.  510,  512,  66 
Tex.  249. 

▲n  appeal  bond  which  provides  that  ap- 
pellant shall  prosecute  his  appeal  to  effect 
means  to  prosecute  to  a  successful  termina- 
tion. Doe  V.  Daniels  (Ind.)  6  Blackf.  8,  10; 
Legate  v.  Marr  (Ind.)  8  Blackf.  404,  406; 
Karthaus  v.  Owlngs  (Md.)  6  Har.  ft  J.  134, 
138. 

The  term  ••prosecuting  with  effect 
means  with  success,  and  extends  to  one  con- 
tinued prosecution,  from  the  commencement 
until  the  termination  of  the  suit  Thus, 
where  to  debt  on  bond  the  defendant  plead- 
ed that  he  had  prosecuted  the  suit  with  ef- 
fect in  the  county  court  but  that  a  writ  of 
error  had  been  brought  in  the  court  above, 
where  the  judgment  had  been  reversed,  and 
the  plaintiff  replied  that  the  judgment  in  the 
court  above  also  was  that  the  plaint  in  the 
court  below  should  abate,  and  that  there 
should  be  a  return  irrepleviable,  upon  demur- 
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rer  to  this  replication  ttie  court  held  that  the 
words  "to  prosecute  with  effect"  in  the  court 
below  were  not  confined  to  the  prosecution  in 
that  court  only»  but  extended  also  to  the 
prosecution  of  the  writ  of  error,  as  that  was 
part  of  the  suit  commenced  below.  Chap- 
man T.  Butcher,  Carthew,  248,  519,  1  Show. 
400;  Gwillim  v.  Holbrook,  1  Bos.  &  P.  410. 
So,  where  the  plaint  is  removed  into  a  Su- 
preme Court,  the  condition  of  the  bond  is  not 
satisfied  by  having  prosecuted  with  effect  in 
the  county  court,  but  the  plaintiff  must  fol- 
low it  into  the  court  above.  Gibbs  v.  Bart- 
lett  (Pa.)  2  Watts  &  S.  29,  33  (citing  Vaughn 
V.  Norris  [Ca.  temp.  Hard.]  139;  Turnor  v. 
Turner,  2  Brod.  &  B.  107, 112;  7  Com.  Dig.  269). 

In  a  recognizance  providing  that  the 
obligor  shall  prosecute  his  suit  with  effect, 
the  condition  is  not  performed  where  the 
party  submits  to  a  nonsuit  Covenhoven  v. 
Seamen  (N.  Y.)  1  Johns.  Cas.  23;  Tumor  T. 
Turner,  2  Brod.  &  B.  107,  109. 

Plaintiff  in  replevin  ''prosecutes  with  ef- 
fect," within  the  meaning  of  the  replevin 
bond,  where  he  takes  steps  to  try  his  right, 
but  is  interrupted  by  his  death.  Morris  v. 
Matthews,  2  Adol.  &  B.  (N.  S.)  293,  299. 

A  clause  in  a  bond  conditioned  for  pros- 
ecuting a  writ  of  error  with  effe<^  means 
that,  if  plaintifl^s  in  error  fail  to  reverse  the 
Judgment,  they  will  pay  whatever  the  judg- 
ment appealed  from  adjudged  that  tb^ 
should  pay.  Smith  v.  Caldwell,  70  S.  W. 
926,  927,  96  Ma  App.  632. 

PB08EOUTE  Tp  8UOOES8. 

The  expression  '^prosecute  to  success,** 
used  in  an  oil  lease  providing  that  the  lessee 
should  commence  drilling  a  test  well  within 
90  days  from  June  27,  1885,  and  ''prosecute 
said  drilling  with  due  diligence  to  success  or 
abandonment,  and,  should  oil  or  gas  not  be 
pumped  or  excavated  before"  a  certain  date^ 
the  lease  should  be  void,  construed  to  mean 
that  there  must  be  a  product  obtained  from 
the  well  capable  of  division  between  the  par^ 
ties  in  the  proportions  mentioned  in  the 
lease,  and  that,  if  this  was  not  done,  the 
drilling  was  not  prosecuted  to  success.  Ken- 
nedy V.  Crawford,  21  Atl.  19,  20,  188  Pa.  561. 

PROSEOXTTIKO  ATTORNEY. 

A  natural  and  technical  import  of  the 
words  or  title  "prosecuting  attorney"  are 
identical  with  "attorney  at  law,"  and  sug- 
gests to  every  person  alike  the  idea  of  an  at- 
torney at  law  set  apart  to  conduct  the  public 
business,  whether  of  a  civil  or  criminal  na- 
ture, and  perhaps  primarily  of  a  criminal 
character,  in  the  courts  of  law.  People  ▼. 
May,  3  Mich.  598,  605. 

A  prosecuting  attorney  is  a  public  offi- 
cer acting  in  a  quasi  judicial  capacity.    It  is 


his  duty  to  use  all  fair,  honorable,  reason- 
able, and  lawful  means  to  secure  the  con- 
viction of  the  guilty  who  are  or  may  be  in* 
dieted  in  the  courts  of  his  judicial  circuit. 
He  should  see  that  they  have  a  fair  and  im- 
partial trial,  and  avoid  convictions  contrary 
to  law.  Holder  v.  State,  25  S.  W.  279,  281, 
58  Aifc.  473. 

The  term  "prosecuting  attorney"  signi- 
fies the  same  as  "district  attorney."  Cob- 
bey's  Ann.  St  Neb.  1903,  I  2379. 

PBOSEOumro  witness. 

Under  the  act  of  1869  providing  that  one- 
half  of  the  penalty  to  be  recovered  against  a 
railroad  company  for  an  omission  to  ring  the 
bell  or  sound  the  whistle  on  the  approach  of 
a  train  to  a  crossing  of  a  public  highway 
shall  go  to  the  prosecuting  witness,  it  is  not 
essential,  to  entitle  the  person  in  whose  name 
the  suit  is  brought  to  recover,  that  he  should 
actually  have  testified  in  the  case;  and 
therefore,  where  there  were  no  witnesses  ex- 
amined in  such  a  case,  but  the  case  was  tried 
on  an  agreed  state  of  facts,  the  person  in 
whose  name  the  suit  was  brought  will  be  re- 
garded as  the  prosecutor,  and,  being  compe- 
tent to  testify,  was  the  prosecuting  witness, 
within  the  meaning  of  the  act,  and  therefore 
entitled  to  maintain  the  suit,  and  to  his 
share  of  the  penalty  recovered.  Illinois 
Cent  B.  Co.  ▼.  Herr,  54  IlL  856. 

PBOSEOVTION. 

See  "Criminal  Prosecution** ;  "Full  Pros- 
ecution" ;  "Malicious  Prosecution" ; 
"Stage  of  Prosecution.** 

OiTil  AOtioli. 

The  word  "prosecution,*'  when  applied 
to  legal  proceedings,  means  to  begin  a  civil 
action.  Hirschbach  v.  Ketchum,  39  N.  Y. 
Supp.  291,  293,  5  App.  Div.  324. 

The  word  "prosecution,**  In  the  statute 
of  limitations,  providing  that  every  action 
for  malicious  prosecution  shall  be  com- 
menced within  two  years  after  the  cause  of 
action  accrues,  means  cases  where  a  party 
has  been  maliciously  prosecuted  and  impris- 
oned without  cause,  as  well  in  civil  as  in 
criminal  proceedings.  Bumap  v.  Marsh,  13 
111.  (3  Peck)  535,  540. 

In  conunon  parlance  the  word  "prosecu- 
tion" is  frequently  applied  to  civil  actions 
for  tort,  and  therefore  the  use  of  the  word  in 
a  contract  in  consideration  of  a  forbear- 
ance to  prosecute,  relating  to  a  transaction 
which  constitutes  both  a  crime  and  a  tort, 
may  be  construed  to  mean  not  to  prosecute 
the  dvil  suit  MalU  v.  WlUett  11  N.  W.  661, 
664,  57  Iowa,  705. 

Rev.  Laws,  |  713,  provides  that  a  court 
of  chancery  may,  when  necessary,  reqidre  of 
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either  party  sufficient  Becnrity  for  costs  of 
prosecution.  Held,  that  a  chancellor  has  au- 
thority to  require  a  defendant  to  furnish  se- 
curity for  costs  whenever  the  defense  con- 
sists of  an  affirmatlye  claim  in  avoidance  of 
the  other's  demand.  Inasmuch  as  the  word 
"prosecution"  must  be  taken  as  applying  to 
a  defense.  Badger  v.  Taft,  58  Yt  585,  3  Att. 
535. 

As  applied  to  proceedings  on  the  dvil 
side  of  a  court,  the  word  **pro8ecution"  In- 
cludes the  institution  of  a  suit,  and  is  not 
confined  to  the  mere  pursuit  of  the  remedy 
after  proceedings  have  been  instituted. 
When  a  town  enacts  a  by-law  providing  for 
a  law  committee  consisting  of  the  principal 
town  officers,  and  authorizing  them  to  elect 
a  town  solicitor  "to  prosecute  the  litigation 
to  which  the  town  is  a  party,'*  and,  if  need 
be,  employ  special  counsel,  an  action  brought 
by  an  attorney  on  behalf  of  the  town  on  the 
order  of  such  committee  is  the  action  of  the 
town.  Inhabitants  of  Clinton  v.  Heagney,  66 
N.  E.  894,  885,  175  Mass.  134. 


Sam^-XIarrylxiK  ml  suit  already 

A  suit  may  be  prosecuted  after  it  has 
been  begun,  but  the  bringing  of  a  suit  is  its 
initiation.  The  one  phrase  applies  to  the 
further  conduct  of  a  suit,  and  the  other  to 
the  beginning  of  a  new  suit  Buecker  t. 
Garr,  47  Ati.  34,  36,  60  N.  J.  Eq.  300. 

A  prosecution  is  not  an  action  or  a  suit 
It  is  the  following  up  or  carrying  out  of  an 
action  or  suit  already  commenced  imtil  the 
remedy  be  attained.  State  v.  McDonald,  2 
N.  J.  Law  (1  Penning.)  855,  860. 

OzimiAal  proceeding* 

Oriminal  action  synonymous,  see  *'Crlm- 
Inal  Action.'' 

The  word  '*pro8ecutlon"  usually  denotes 
a  criminal  proceeding.  United  States  ▼. 
Reisinger,  9  Sup.  Ct  99,  101,  128  U.  S.  898, 
82  L.  Ed.  480;  United  States  v.  Mathews  (U. 
S.)  23  Fed.  74. 

The  well-understood  signification  of 
•*prosecution"  is  a  criminal  proceeding  at 
the  suit  of  the  government  Tennessee  v. 
Davis,  100  U.  S.  257,  25  L.  Ed.  648;  Trav- 
elers' Ins.  Co.  V.  Myers,  52  N.  E.  831,  832, 
59  Ohio  St  332;  City  of  Sparta  v.  Lewis,  23 
S.  W.  183,  91  Tenn.  370;  Ex  parte  Fagg,  44 
S.  W.  294,  297,  38  Tex.  Or.  R.  573,  40  L.  B. 
A.  212;  City  of  Davenport  v.  Bird,  34  Iowa, 
524,  527;  Ives  v.  Jefferson  County  Sup'rs, 
18  Wis.  166,  168;  Moutray  v.  People,  44  N. 
E.  496,  497,  162  111.  194. 

Prosecution  is  the  institution  or  com- 
mencement of  a  criminal  suit;  the  process 
of  exhibiting  formal  charges  against  an  of- 
fender before  a  legal  tribunal,  and  pursuing 
them  to  final  judgment  on  behalf  of  the  state 
or  government,  or  by  Indictment  or  infor- 


mation. A  prosecution  exists  until  tei-mi- 
nated  in  the  final  judgment  of  the  court,  to 
wit,  the  sentence.  Territory  y.  Nelson,  2 
Wyo.  346,  352. 

Though  the  term  **prosecution**  may,  ac- 
cording to  the  etymological  signification,  be 
applied  as  well  to  private  action  as  to  suits 
at  the  instance  of  the  commonwealth,  yet 
whenever  it  is  used  as  a  denomination  of  the 
suit,  it  is  applied  to  the  latter  only,  accord- 
ing to  the  invariable  acceptation  of  the 
term  both  by  the  learned  and  the  unlearned. 
Commonwealth  y.  Clarke,  8  Ky.  (1  A.  K. 
Marsh.)  323. 

A  prosecution  is  the  means  adopted  to 
bring  a  supposed  offender  to  justice  and  pun- 
ishment by  due  course  of  law.  Schulte  v. 
Keokuk  County,  37  N.  W.  376,  377,  74  Iowa, 
292  (citing  Bouv.  Law  Diet);  Sigsbee  v. 
State,  80  South.  816,  817,  43  Fla.  524.  It 
is  also  defined  to  be  the  institution  or  com- 
mencement and  x!ontinuance  of  a  criminal 
suit— a  process  of  exhibiting  formal  charges 
against  an  offender  before  a  legal  tribunal, 
and  pursuing  them  to  final  judgment  on  the 
behalf  of  the  state  or  government  Under 
these  definitions,  the  number  of  offenses 
charged  in  a  single  information  or  indict- 
ment is  immaterial,  as  proceedings  under  an 
information  or  indictment  constitute  but  a 
single  prosecution,  and  the  statute  allows 
but  one  fee  to  one  prosecution.  Schulte  v. 
Keokuk  County,  87  N.  W.  876,  877,  74  Iowa, 
292. 

"Prosecution"  is  defined  In  Cr.  Code 
1895,  art  26,  to  be  the  whole  or  any  part  of 
the  procedure  which  the  law  provides  for 
bringing  offenders  to  justice.  Ex  parte  Fagg, 
44  S.  W.  294,  297,  38  Tex.  Cr.  R.  573,  40  L. 
R.  A.  212. 

The  word  "prosecutions,"  in  Const  art 
5,  I  26,  providing  that  all  prosecutions  shall 
be  carried  on  in  the  name  and  by  the  au- 
thority of  the  people  of  the  state  of  Illinois, 
is  not  used  in  its  broadest  sense,  as  signify- 
ing all  proceedings  in  courts  of  justice  or 
elsewhere  for  the  protection  or  enforcement 
of  a  right  or  the  punishment  of  a  wrong, 
whether  of  a  public  or  private  character,  but 
means  prosecutions  of  a  public  or  criminal 
character.  Donnelly  v.  People,  11  111.  (1 
Peck)  552,  553,  52  Am.  Dec.  459. 

The  word  **pro8ecution,"  as  used  in  the 
statute  providing  that  the  repeal  or  amend- 
ment of  any  criminal  statute  shall  not  affect 
the  prosecution  or  punishment  of  any  crime 
committed  before  such  repeal  or  amendment 
means  the  manner  of  bringing  a  supposed 
offender  to  justice  and  punishment  by  due 
course  of  law.  An  amendment  of  a  criminal 
statute*  therefore,  does  not  deprive  the  state 
of  the  right  to  prosecute  for  offenses  against 
the  section  as  originally  enacted,  though  the 
indictment  Is  not  found  untU  after  the  adop- 
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tion  of  the  amendment     Sigsbee  t.  State, 
80  South.  816,  817,  43  Fla.  524. 

The  word  '"prosecution,**  as  used  In 
Const  art  12,  |  2,  has  been  construed  to 
mean  a  prosecution  instituted  by  some  officer 
whose  duty  it  is  to  prosecute  criminals.  City 
of  Pilot  Grove  t.  McCormick,  56  Mow  App. 
530,  533. 

A  ''criminal  action/'  as  used  in  the  Pe- 
nal Code,  means  the  whole  or  any  part  of  the 
procedure  which  the  law  provides  for  bring- 
ing offenders  to  justice;  and  the  terms  "pros- 
ecution," "criminal  prosecution,"  "accusa- 
tion," and  "criminal  accusation'*  are  used  in 
the  same  sense.  Pen.  Code  Tex.  1886p  art 
26. 

Same— tJamplalnt  ov  indiotaieiit. 

The  word  "prosecution,**  as  used  in  Rer. 
Code,  I  7614,  declaring  that  in  prosecutions 
under  the  chapter  relating  to  violations  of 
the  liquor  law  by  indictment  or  otherwise, 
it  shall  not  be  necessary  to  state  the  kind  or 
quantity  of  liquor  sold  or  kept  for  sale,  etc., 
means  a  proceeding  instituted  and  carried  on 
by  due  course  of  law  before  a  competent  tri- 
bunal for  the  purpose  of  determining  the 
guUt  or  innocence  of  the  person  charged. 
The  making  of  a  complaint  for  the  purpose 
of  procuring  a  warrant  of  arrest  on  prelim- 
inary examination  is,  in  a  sense,  a  prosecu- 
tion. But  as  used  in  the  statute,  the  word 
"prosecution"  does  not  mean  the  making  of 
a  complaint  merely,  but  means  a  criminal 
action.  State  v.  Rozum,  80  N.  W.  477,  479,  8 
N.  D.  54a 

The  word  "prosecution,**  in  Act  March 
31,  1860,  I  77  (P.  L,  450),  providing  that  "all 
indictments  and  prosecutions  for  all  misde- 
meanors-^perjury  excepted — shall  be  brought 
or  exhibited  with  two  years  next  after  such 
misdemeanor  shall  have  been  committed,** 
is  used  as  synonymous  with  "indictment** 
An  indictment  is  a  prosecution,  though, 
standing  by  itself,  "prosecution**  has  a  larger 
significance.  The  first  proviso  speaks  of  the 
person  "against  whom  the  indictment  shall 
be  brought  and  exhibited,**  as  "subject  and 
liable  to  prosecution  as  aforesaid."  "Prose- 
cution as  aforesaid**  can  only  refer  to  indict- 
ment So,  also,  the  language  of  the  second 
proviso  is,  "indictments  may  be  commenced 
and  prosecuted,*'  which  words  show  that 
where  the  terms  "indictments**  and  "prose- 
cutions" are  used  in  other  parts  of  the  sec- 
tion, they  can  only  be  construed  as  words 
of  synonymous  import  Ck)mmonwealth  v. 
Hass,  57  Pa.  (6  P.  F.  Smith)  443,  445. 

The  term  "prosecution,"  in  a  statute  lim- 
iting criminal  causes,  means  the  finding  of 
an  indictment  but  it  is  not  necessary  that 
a  warrant  be  issued  thereon  in  order  to  con- 
stitute a  commencement  of  the  prosecution. 
Gardner  v.  State,  68  N.  B.  163,  166,  161  Ind. 


Siune—Trial. 

The  word  "prosecution,**  in  Code,  | 
1092,  providing  that  the  court.  In. a  prosecu- 
tion against  several,  may  direct  any  defend- 
ant to  be  discharged,  that  he  may  be  a  wit- 
ness for  the  state,  means  trial,  and  so  allows 
one  indicted  with  the  prisoner,  but  not  on 
trial  with  him,  to  be  a  witness  while  still 
under  indictment  Bdwards  v.  State,  26  Pac. 
258,  2  Wash.  St  291. 

Dia1ianneii.t  pr^oeedincs* 

The  word  "prosecutions,**  within  the 
meaning  of  Const  art  633,  providing  that  all 
prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  people  of  the 
state  of  Illinois,  and  conclude  "against  the 
peace  and  dignity  of  the  state,'*  embraces 
prosecutions  of  a  criminal  character  only, 
and  has  no  application  to  a  summary  pro- 
ceeding, either  under  the  statute  or  at  com- 
mon law,  to  strike  an  attorney  from  the  roll 
or  to  suspend  him  from  practice.  Mouti-ay 
V.  People,  44  N.  B.  496,  497,  162  UL  194. 

FrcMeeAlass  for  peaalties. 

The  word  **pposecution8,**  as  used  in  Rev. 
St  c.  183,  I  77,  providing  that  when  any 
proeecntion  instituted  in  the  name  of  the 
state  for  breaking  any  law  in  this  state  shall 
fail,  the  fees  shall  be  paid  out  of  the  county 
treasury,  means  criminal  cases,  and  does  not 
apply  to  actions  for  penalties  or  forfeitures, 
though  such  actions  are  in  the  name  of  the 
state,  and  for  a  violation  of  some  law.  Ives 
V.  Jefferson  County  Sup'rs,  18  Wis.  166,  168. 

Proseontions  vrnder  smiilotpal  ordiiuui- 


The  term  "prosecutions,**  in  Const  art 
5,  I  8,  which  provides  that  all  prosecutions 
shall  be  conducted  in  the  name  and  by  the 
authority  of  the  state  of  Iowa,  is  limited  to 
those  instituted  for  violations  of  the  laws  ot 
the  state  and  those  tribunals  provided  for  by 
the  Constitution,  and  does  not  apply  to  pros- 
ecutions for  infractions  of  city  ordinances. 
City  of  Davenport  v.  Bird,  84  Iowa,  524,  527. 

The  word  "prosecution,**  as  used  in  a 
constitutional  provision  that  all  prosecutions 
shall  be  carried  on  in  the  name  of  and  by 
the  authority  of  the  commonwealth,  embra- 
ces only  such  transgressions  as  were  at 
common  law  indictable  offenses,  punishable 
by  imprisonment  or  other  infamous  mode; 
and  a  prosecution  In  the  municipal  court  in 
the  name  of  the  city  for  the  violation  of  an 
ordinance  is  not  a  prosecution,  within  the 
meaning  of  the  Constitution.  City  of  Louis- 
vUle  V.  Wehmhoff  (Ky.)  76  S.  W.  876,  879. 

A  proceeding  by  a  municipal  corpora- 
tion to  enforce  such  fines  and  penalties  as  are 
ordinarily  and  by  usage  enforced  by  them  is 
not  criminal  in  its  nature,  whatever  may  be 
the  form  of  the  procedure.  Such  proceed- 
ings are  only  quasi  crinCiinal,  and  are  not 
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pnwecutlons.  Ex  parte  Faa;  44  S.  W.  294» 
2»7.  38  Tex.  Cr.  R.  673,  40  L.  R.  A.  212  (cit- 
ing Dill.  Mun.  Corp.  §  432;  City  of  Sparta  v. 
Lewis,  23  S.  W.  182,  183,  91  Tenn.  [7  Pickle] 
370). 

Quo  warranto* 

•  Where  the  question  in  Donnelly  T.  Peo- 
ple, 11  111.  (1  Peck)  550,  52  Am.  Dec.  459, 
was  whether  the  constitutional  provision  that 
all  prosecutions  should  be  carried  on  In  the 
name  and  by  the  authority  of  the  people  of 
the  state  embraced  the  case  of  an  informa- 
tion in  the  nature  of  a  quo  warranto  against 
an  individual  for  usurping  a  public  office, 
the  court  held  the  proceeding  to  be  a  sub- 
stitute for  the  ancient  writ  of  quo  warranto, 
**but  none  the  less  a  criminal  prosecution  as 
well  to  punish  the  usurper  for  the  usurpation 
of  the  franchise  as  to  oust  him  from  its  en- 
joyment;*' and  that  the  same  certainty  was 
required  in  such  information  as  was  required 
in  Indictments.  To  the  same  effect  are  Peo- 
ple V.  Mississippi  &  A  R.  Co.,  13  IlL  (3  Peck) 
66;  Hay  v.  People,  59  111.  94.  In  People  v. 
Ridgley,  29  111.  66,  it  was  said  that  such  an 
Information  was  understood  to  be  a  criminal 
proceeding,  and  in  Smith  v  People,  44  111. 
23,  an  information  for  usurpation  in  office 
was  incidentally  described  as  one  in  the  na- 
ture of  a  criminal  information.  State  of 
Illinois  ▼.  imno<<i  Cent  R.  Co.  (U  S.)  33 
Fed.  721,  726. 

PB08E0UT0K. 

See  "Private  ProsTCUtor." 

A  prosecutor  is  one  who  instigates  a 
prosecution  by  making  the  affidavit  xipon 
which  a  defendant  is  arrested.  State  y. 
Cohn,  9  Not.  179,  191. 

A  prosecutor  is  one  who  prefers  an  ac- 
cusation against  a  party  whom  he  suspects 
to  be  guilty.  The  party  who  appears  in  re- 
sponse to  a  subpcena  is  not  a  prosecutor,  but 
only  a  witness.  State  v.  MUlahi,  3  Nev.  409, 
425. 

A  prosecutor,  within  a  statute  giving 
half  of  the  penalty  recovered  to  the  state, 
and  the  other  to  the  prosecutor,  to  be  recov- 
ered by  action,  is  any  one  who  may  see  fit 
to  bring  the  action — in  other  words,  a  com- 
mon informer.  The  first  act  found  in  our 
statute  books  imposing  a  penalty  for  usury 
is  in  Learn.  &  Spic.  532,  whereby  one-third  is 
given  to  the  Informer.  This  was  passed  in 
1694.  By  another  act,  passed  in  1738,  the 
language  is  that  "one  moiety  of  the  penalty 
shall  go  to  him  or  them  that  will  prosecute 
the  same."  In  our  present  act  the  words 
are  "one  moiety  to  the  prosecutor."  As  the 
offense,  the  penalty,  and  the  appropriation 
in  these  several  statutes  are  in  principle  the 
same,  I  cannot  believe  that  the  learned  re- 
viser used  the  word  "prosecutor"  in  a  dlf- 
6  Wds.  &  P.--55 


f erent  sense  from  that  of  "informer,'*  or  ''per- 
son who  will  sue  for  the  same."  Phillips  v. 
Bevans,  23  N.  J.  Law  (3  Zab.)  378. 

The  words  "the  prosecuter,"  as  used  in 
Act  Nov.  13,  1792,  requiring  that  the  name  of 
the  prosecutor,  and  the  town  or  county  In 
which  he  shall  reside,  shall  be  written  at  the 
foot  of  every  bill  of  Indictment  for  any  tres- 
pass or  mlsdeiAeanor,  were  not  equivalent  to 
saying  "a  prosecutor,"  but  meant  the  person 
who  voluntarily  goes  before  the  grand  jury 
with  his  complaint;  and  the  Indictment  was 
not  demurrable  because  the  name  of  a  pros- 
ecutor was  omitted.  United  States  v.  Sand- 
ford  (U.  S.)  27  Fed.  Cas.  952,  953. 

A  person  summoned  by  the  grand  jury 
to  give  evidence  on  an  Indictment  for  tres- 
pass is  not  a  prosecutor,  within  the  meaning 
of  a  statute  providing  that  the  name  of  a 
prosecutor  shall  be  written  at  the  foot  of 
every  bill  of  indictment  for  any  trespass  or 
misdemeanor  before  it  be  presented  to  the 
grand  jury,  and  that  such  prosecutor  shall  be 
subject  to  costs  in  case  the  prosecution  is  not 
effectual,  or  the  indictee  is  in  any  manner 
acquitted.  Commonwealth  ▼.  Hutcheson,  4 
Ky.  (1  Bibb)  355. 

PROSPECT. 

A  prospect  differs  from  a  mine  only  in 
the  fact  that  ore  has  been  taken  from  the 
latter  in  large  quantities.  It  is  more  a  mat- 
ter of  speculation  than  is  a  mine  from  which 
ore  has  been  taken,  but  the  future  of  each  is 
equally  uncertain.  Montana  R.  Co.  v.  War- 
ren, 12  Pac.  641,  044,  6  Mont  275. 

PB08PEOTED. 

In  an  action  for  the  sale  of  mines,  where 
the  defense  was  fraudulent  representations, 
in  that  an  experienced  miner  had  thoroughly 
prospected  said  claims,  and  knew  what  he 
was  talking  about,  it  was  contended  that  the 
word  "prospected,"  as  applied  to  placer 
mines,  signifies  that  holes  have  been  sunk  to 
the  bed  rock,  and  a  test  made  of  the  earth 
in  each,  and  the  average  ascertained.  The 
court  held  that,  if  such  were  the  significa- 
tions of  the  word,  it  should  have  been  ex- 
plained, to  make  it  intelligible,  since  **to 
prospect"  signifies  to  explore  for  unworked 
deposits  or  ore,  as  a  mining  region;  to  do 
experimental  work  upon,  as  a  new  mining 
claim,  for  the  purpose  of  ascertaining  its 
probable  value.  Martin  v.  Eagle  Develop- 
ment Co.,  69  Pac.  216,  219,  41  Or.  44a 

PBOSPIXmNO. 

When  used  with  reference  to  the  annual 
labor  to  be  expended  on  a  mining  claim, 
prospecting  is  not  used  in  the  sense  of  ex- 
ploration and  discovery,  which  is  necessary 
before  a  valid  location  can  be  made,  but 
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rather  in  the  sense  of  deyelopment  and  dem- 
onstration, that  the  value  of  the  ledge  may 
be  determined,  as  distinguished  from  the  as- 
certainment of  its  existence.  Bishop  ▼.  Bals- 
fej,  41  Pac.  93t>,  041,  28  Or.  119. 

A  prospecting  contract  is  said  to  partake 
of  the  character  of  a  qualified  partnership, 
although  Mr.  Lindley  regards  the  term  ''part- 
nership'* to  be  a  misnomer,  as  applied  to 
such  a  contract,  and  describes  it,  in  its  usual 
scope,  to  be  simjily  a  common  venture, 
wherein  one  party,  called  the  ''outfitter," 
furnishes  the  supplies,  and  the  other,  called 
the  "prospector,"  performs  the  labor,  and  all 
discoveries  inure  to  the  benefit  of  the  par- 
ties in  the  proportion  fixed  by  the  agreement. 
Hartney  v.  Gosling,  68  Pac.  1118,  U23,  10 
Wyo.  846. 

PROSTITUTE. 

Ohinese  prostitute  as  laborer,  see  "Chin- 
ese Laborer." 

An  allegation  In  an  Indictment  that  a 
female  was  enticed  away  with  the  Intent  of 
rendering  her  a  prostitute  Is  equivalent  to 
an  allegation  that  It  was  done  for  the  pur- 
pose of  prostitution.  Nichols  v.  State,  26  N. 
E.  839,  127  Ind.  406. 

A  woman  may  be  a  prostitute,  and  carry 
on  the  business  of  such,  If  she  so  holds  her- 
self out  to  the  world.  She  may,  on  the 
street,  or  In  other  public  or  private  places, 
so  conduct  herself  as  to  make  It  clear  that 
she  is  a  prostitute,  and  that  such  Is  her  oc- 
cupation. And  an  Instruction  stating  that  it 
must  be  shown  the  defendant  had  illicit 
sexual  intercourse  with  various  persons,  to 
constitute  her  a  prostitute,  was  erroneous; 
the  question  being  for  the  Jury.  State  v. 
Rice,  9  N.  W.  343,  56  Iowa,  481. 

A  prostitute  Is  a  female  given  to  In- 
discriminate lewdness;  a  strumpet  As  a 
verb,  its  definition  Is  to  oiTer  freely  to  a  lewd 
use,  or  to  Indiscriminate  lewdness.  As  an 
adjective,  It  means  openly  devoted  to  lewd- 
ness; sold  to  wickedness  or  Infamous  prac- 
tices. A  female  may  Uve  In  a  state  of  Illicit 
carnal  Intercourse  with  a  man  for  years 
without  becoming  a  prostitute.  Carpenter 
V.  People  (N.  Y.)  8  Barb.  603,  611;  State  v. 
Stoyell,  64  Me.  24,  27,  89  Am.  Dec  716. 

Wherever  the  word  "prostitute"  Is  used 
In  the  criminal  laws  of  the  state,  It  must  be 
held  to  be  used  as  defined  In  Rev.  St  1881,  | 
2003,  enacting  that  any  female  who  frequents  : 
or  lives  in  houses  of  111  fame,  or  associates 
with  women  of  bad  character  for  chastity,  j 
either  in  public,  or  at  a  house  which  men  of 
bad  character  frequent  or  visit,  or  who  com-  ■ 
mlts  fornication  for  hire,  shall  be  deemed  a ' 
prostitute.    Therefore  a  single  act  of  illicit ! 
sexual  Intercourse  did  not  make  a  woman  a ' 


prostitute.    Fahnestoch  v.  State,  1  N.  B.  872, 
876,  102  Ind.  156. 

As  imputiac  adultery. 

A  prostitute  Is  a  female  given  to  promis- 
cuous sexual  Intercourse  with  men  for  gain. 
Adultery  may  be  committed  by  one  act  of 
illicit  Intercourse,  but  the  female  to  whom 
the  word  "prostitute"  can  be  applied  has 
only  gained  that  character  by  a  long  con- 
tinuance In  the  vice  of  lewdness.  It  neces- 
sarily denotes  one  who,  if  married,  has  com- 
mitted numerous  adulteries.  To  say  of  a 
married  woman  that  she  is  a  prostitute  is 
necessarily  to  Impute  to  her  the  guilt  of 
adultery.  Davis  v.  Sladden,  21  Pac  140, 
142,  17  Or.  259. 

Oonenlilaase  distincnislied. 

See  "Concubinage." 

As  TaBaboiicIs* 

"Prostitutes,"  as  used  In  Pen.  Code,  art 
339,  defining  a  disorderly  house  as  one  kept 
for  the  purpose  of  public  prostitution,  or  as  a 
common  resort  for  prostitutes  and  vagabonds, 
does  not  necessarily  mean  and  include  vaga- 
bonds, so  that  a  house  kept  as  a  common  re- 
sort for  prostitutes,  unless  they  be  common 
prostitutes.  Is  not  a  disorderly  house.  Sprin- 
ger V.  State,  16  Tex.  App.  591,  698. 

PBOSTiTimiro* 

An  allegation  that  a  female  was  enticed 
away  for  the  purpose  of  prostituting  her 
does  not  mean  the  same,  or  Is  not  of  the 
same  eflTect,  as  the  phrase  "for  the  purpose 
of  prostitution,"  and  an  indictment  alleging 
the  former  is  Insufficient  under  a  statute 
penalizing  the  latter.  Miller  v.  State,  28  N. 
B.  94,  95,  121  Ind.  294. 

PBosTiTtmoir. 

See  "Public  Prostltation.* 

The  words  "concubinage"  and  "prostlto- 
tlon"  have  no  common-law  meaning,  and,  in 
a  statute  relating  to  enticing  away  females 
for  such  purposes,  were  Intended  to  cover 
all  cases  of  lewd  intercourse.  People  v. 
Cmnmons,  23  N.  W.  215,  56  Mich.  544. 

"Prostitution"  is  defined  by  Webster  as 
the  act  or  practice  of  prostituting  or  offering 
the  body  to  an  indiscriminate  intercourse 
with  men;  common  lewdness  of  a  female. 
In  the  legal  authorities  the  term  is  defined 
as  the  common  lewdness  of  a  woman  for 
gain;  the  act  of  permitting  a  common  and  in- 
discriminate sexual  intercourse  for  hire. 
State  V.  Gibson,  19  S.  W.  980,  981,  111  Mo. 
92  (quoting  2  Bouv.  Law  Diet);  Bunfill  v. 
People,  39  N.  E.  565,  566,  154  111.  640. 

Prostitution  does  not  alone  consist  in 
sexual  commerce  f6r  gain.    If  a  woman  sub- 
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mits  to  Indiscriminate  sexual  intercourse, 
which  she  invites  or  solicits  by  word  or  act 
or  any  device,  she  is  a  prostitute.  Her  avo- 
cation may  be  known  from  the  manner  in 
which  she  plies  it,  and  from  pecuniary  char- 
ges and  compensation  gained  in  any  other 
manner.  State  v.  Clark,  43  N.  W.  278,  78 
Iowa,  492  (citing  State  v.  Rice^  56  Iowa,  431, 
9  N.  W.  Rep.  843). 

In  its  most  general  sense  prostitution 
is  the  setting  one's  self  to  sale  or  of  devot- 
ing to  infamous  purposes  what  is  in  one's 
power.  In  its  more  restricted  sense,  it  is 
the  practice  of  a  female  offering  her  body  to 
an  indiscriminate  intercourse  with  men. 
State  V.  StoyelU  54  Me.  24,  27,  89  Am.  Dec. 
716;  Haygood  v.  State,  13  South.  325,  98 
Ala.  61;  State  v.  Goodwin,  6  Pac.  899,  901, 
83  Kan.  538;  Fahnestock  v.  State,  1  N.  B. 
372.  374,  102  Ind.  156;  Osbom  v.  State,  52 
Ind.  526,  628;  Miller  v.  State,  23  N.  B.  94, 
95,  121  Ind.  294;  State  v.  Brow,  15  Atl.  216, 
217,  64  N.  H.  577;  Carpenter  v.  People  (N. 
Y.)  8  Barb.  603,  610;  State  v.  Toombs,  46  N. 
W.  800,  301,  79  Iowa,  741;  State  v.  Ruhl,  8 
Iowa  (8  Clarke)  447,  453;  Commonwealth  r. 
Cook,  53  Masa  (12  Mete.)  93,  97;  People  T. 
Demousset,  12  Pac.  788,  789,  71  Cal.  611. 

The  word  ''prostitution"  means  common, 
indiscriminate,  illicit  intercourse,  and  not 
sexual  intercourse  confined  exclusively  to  one 
man.  Osbom  v.  State,  52  Ind.  526,  528; 
Fahnestock  v.  State,  1  N.  B.  372,  374,  102 
Ind.  156;  People  v.  Demousset,  12  Pac.  788, 
789,  71  Cal.  611;  Commonwealth  t.  Cook,  53 
Mass.  (12  Mete.)  96,  98;  State  r.  Brow,  15 
Atl.  216,  217,  64  N.  H.  677;  State  T.  Ruhl,  8 
Iowa  (8  Clarke)  447,  453;  United  States  t. 
Smith  (U.  S.)  35  Fed.  490,  493.  494;  State  T. 
Stoyell,  64  Me.  24.  27,  89  Am.  Dec  716. 

The  procuring  a  female  to  leave  her  fa- 
ther's house  for  the  purpose  of  illicit  in- 
tercourse with  the  individual  who  enticed 
her  to  accompany  him  is  not  sufficient  to 
constitute  the  offense  of  enticing  a  person 
for  the  purpose  of  prostitution.  Common- 
wealth V.  Ck)ok,  58  Mass.  (12  Mete.)  93,  97; 
State  T.  Brow,  12  AU.  216,  217,  64  N.  H.  677. 


PROTECT-PROTECTION. 

"Protected,"  as  used  in  a  deposition  in 
an  action  for  the  loss  of  cotton  carried  by 
boat  that  all  the  cotton  under  the  boiler 
deck  was  protected  from  the  water  and 
from  sparks,  is  a  synonym  of  "covered." 
Grey's  Bx*r  v.  Mobile  Trade  Co.,  56  Ala.  387, 
898,  28  Am.  Rep.  729. 

While  the  word  '^protect"  often  means 
to  cover,  shield,  or  defend  from  injury,  harm, 
or  danger  of  any  kind,  the  word  in  Sanb.  & 
B.  Ann.  St  t  3314,  as  amended,  which  pro- 
vides that  every  person  who,  as  principal 
contractor,  architect  etc.,  furnishes  any  ma- 


terials in  or  about  the  erection,  construction, 
protection,  or  removal  of  any  machinery 
erected  or  constructed  so  as  to  be  or  become 
a  part  of  the  freehold,  shall  have  a  lien  en 
such  material,  imports  something  used  or 
furnished  for  the  machinery  which  not  only 
preserves  it  from  injury,  but  becomes  a  part 
of  the  machinery  itself,  and  therefore  one 
furnishing  lubricating  oil  is  not  entitled  to 
a  lien.  Standard  Oil  Co.  v.  Lane,  44  N.  W. 
644,  645,  76  Wis.  636,  7  L.  R.  A.  191. 

The  term  '^protection  purposes,*'  in  an 
indorsement  by  a  general  agent  on  an  open 
marine  policy  by  which  a  risk  was  made  to 
cover  certain  goods,  and  Iff  which  the  agent 
indorsing  the  policy  was  requhred  to  rep<Nt 
the  indorsement  to  the  home  office  for  entry 
on  the  office  records  and  for  protection  pur- 
poses, was  construed  not  to  mean  that  the 
company  might  receive  or  refuse  the  appli- 
cation upon  arrival,  as  it  was  not  the  inten- 
tion or  understanding  between  the  parties  at 
the  time  of  taking  out  the  policy,  or  when  the 
insurance  was  effected.  Arkansas  Ins.  Co. 
r.  Bostwlck  ft  Ryan,  27  Ark.  539,  544. 

Of  iMUikrnpt. 

'Trotection,"  as  used  in  the  fourth  sec- 
tioD  of  the  bankruptcy  act  of  1867,  giving  the 
registers  jurisdiction  to  grant  protecticm  to 
the  bankrupt  meant  protection  from  being 
arrested  in  cases  where  he  is  not  liable  to  ar- 
rest and  from  which  he  is  exempted  by  the 
twenty-sixth  section.  In  re  Glaser  (U.  S.) 
10  Fed.  Cas.  464,  466. 

Of  bill  or  debt. 

To  ^'protect  a  biir  for  the  seller  means, 
in  any  reasonable  business  construction,  to 
be  answerable  for  Its  payment— not  merely 
that  a  note  should  be  given  by  the  debtor  for 
it*  or  that  such  note  or  its  renewal  should 
be  paid,  but  that  the  bill  should  be  paid. 
The  notes  not  being  the  thing  guarantied,  but 
only  evidence,  or  in  a  certain  sense  security 
for,  the  thing  guarantied,  L  e.,  the  debt  a 
change  of  notes,  either  by  renewal  or  ex- 
tension by  the  same  makers,  whether  the 
new  corporation  or  the  trade  paper,  so  called, 
cannot  of  itself,  as  a  purely  legal'  conse- 
qttence,  discharge  the  guarantors.  Bobbins 
T.  Robinson,  35  Atl.  337,  838,  176  Pa.  341. 

In  an  agreement  consolidating  certain 
railroad  companies,  in  which  It  is  provided 
that  the  bonds  and  debts  of  the  former  com- 
pany shall  be  protected  by  the  consolidated 
company,  the  words  "shall  be  protected" 
*'have  the  same  meaning  which  they  ordi- 
narily have  in  promises  of  men  of  business 
to  protect  drafts  or  other  debts  not  made  or 
contracted  by  themselves;  that  is  to  say,  a 
personal  obligation  to  see  that  they  are  paid 
at  maturity."  Wabash,  St  L.  &  P.  Ry.  Co. 
V.  Ham,  5  Sup.  Ct  1081»  1066,  114  U.  S.  687, 
29  L.  Ed.  236. 
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Of  onstoater* 

An  agreement  by  a  manufacturer  and 
•eller  of  lead  to  **protect  and  guaranty"  a 
customer  until  the  agent  of  the  former  should 
arrive  "means  thiit  the  manufacturer  will 
supply  the  article  to  his  customer  as  low  as 
the  most  favorable  market  price  at  the  time 
of  delivery."  Beymer  &  Bauman  Lead  Go. 
r.  Haynes,  16  AU.  326,  81  Me.  27. 

From  InfrlngemeiLt. 

An  agreement  made  on  the  sale  of  a 
beater,  to  "protect  the  sale  from  lafringe- 
ment  on  other  heaters,"  should  be  construed 
to  mean  that  the  sale  and  use  of  such  heater 
would  infringe  no  patent  Croninger  t, 
Paige,  4  N.  W.  106,  48  Wis.  229. 

An  agreement  by  a  principal  that  he 
would  **protect"  his  agent  from  all  infringe- 
ments and  infringement  suits  on  account  of 
the  tatter's  sales  of  the  patented  article 
means,  obviously,  that  if  anybody  sues  the 
agent  or  makes  a  claim  against  him  on  the 
ground  that  the  patent  contained  in  the  ar- 
ticle infringes  upon  another  patent,  or  If 
anybody  else  undertakes  to  sell  articles  with- 
in the  agent's  territory  that  infringe  upon  the 
principars  patents,  then  the  latter  will  pro- 
tect the  agent  against  such  suit  or  claim, 
and  will  vindicate  Its  patent  Wiggin  v.  Con- 
solidated Adjustable  Shoe  Co.,  87  N.  B.  752, 
753,  161  Mass.  697. 


PROTECTORY. 

A  protectory  for  boys  is  an  institution 
for  the  education  and  care  of  destitute  or 
homeless  boys,  especially  those  in  danger  of 
becoming  vicious.  Duggan  v.  Slocum  (U.  8.) 
83  Fed.  244,  246. 


PROTEST. 

Webster  says,  "A  protest  is  a  solemn 
declaration  of  opinion."  Undoubtedly  the 
framers  of  the  Constitution,  in  providing  that 
any  member  of  either  house  may  dissent 
from  and  protest  against  any  act,  proceeding, 
or  resolution  which  he  may  deem  injurious  to 
any  person  or  the  public,  and  have  the  na- 
ture of  the  dissent  entered  on  the  journaj, 
intended  just  that  and  nothing  more.  A  pa- 
per which  is  not  confined  to  a  discussion  of 
the  action  objected  to,  but  contains  reflec- 
tions on  the  house,  is  not  a  "protest"  witliin 
such  provision.  Auditor  General  v.  Board 
of  Sup'rs  of  Menominee,  51  N.  W.  483,  491, 
89  Mich.  552. 

The  word  "protest,"  as  used  in  Burns' 
Rev.  St  1894,  §  6248,  providing  that  on  pro- 
test of  any  member  of  an  election  board,  any 
ballot  bearing  a  distinguishing  mark  or  mu- 
tilation shall  be  preserved,  and  such  ballot 
may  be  submitted  in  evidence  in  any  con- 
test of  election,  includes  a  ballot  rejected  by 


consent  of  the  entire  election  board.  Tom- 
baugh  V.  Grogg,  59  N.  B.  lOGO.  1063,  156  Ind. 
355. 

A  protest  is  a  declaration  on  oath,  by 
the  master,  of  the  circumstances  attending 
the  loss  of  his  vessel,  intended  to  show  that 
the  loss  occurred  by  the  perils  of  the  sea, 
and  concluding  with  the  protestation  against 
any  liability  of  the  owner  to  the  freighters. 
Its  use  and  design  seem  to  be  merely  to  au- 
thenticate the  fact  of  the  loss  to  the  insurer 
and  all  concerned,  and  to  repel  any  infer- 
ence unfavorable  to  the  owner  from  a  neg- 
lect to  record,  at  the  earliest  time,  a  state- 
ment of  the  fact  and  causes  of  the  loss. 
Though  some  of  the  crew  may  join  in  the  dec- 
laration, the  protest  is  the  act  of  the  master. 
Cudworth  r.  South  Carolina  Ins.  Co.  (S.  C.) 
4  Rich.  Law,  416,  419,  55  Amr.  Dec.  692. 

As  exoeption  to  mlliic* 

The  words  "protest**  and  "exception"  are 
not  equivalent  terms  in  law,  and  where  the 
record  shows  that  on  refusal  of  the  court 
to  grant  further  time  for  argument  defend- 
ant earnestly  protested,  the  word  "protest- 
ed** will  not  be  construed  so  as  to  show  an 
exception  reserved.  The  word,  as  here  used, 
means  nothing  more  than  an  expression  of 
dissent  to  the  act  of  the  court  on  the  ground 
of  impropriety  or  illegality.  Robinson  ▼. 
State,  53  N.  B.  223,  224, 152  Ind.  304. 


PROTEST  (In  0< 


lerolal  Law). 

See  "Notice  of  Protest";  "Waiver  of  Pro- 
test"; "Without  Protesf 

"Protest  is  a  solemn  declaration  of  the 
holder  against  any  loss  to  be  sustained  by 
the  nonacceptance  or  nonpayment  of  a  bill." 
Ocoee  Bank  v.  Hughes,  42  Tenn.  (2  Coldw.) 
52,  54  (citing  Story,  Bills,  S  276). 

In  a  strict  and  technical  sense  the  term 
"protest"  when  used  with  reference  to  com- 
mercial paper,  means  only  the  formal  decla- 
ration drawn  up  and  signed  by  a  notary,  yet 
in  the  popular  sense,  and  as  used  among  men 
of  business,  it  includes  all  steps  necessary  to 
charge  an  indorser;  and  this  is  in  accord- 
ance with  the  general  principle  which  makes 
any  act  of  a  public  officer,  which  presup- 
poses the  existence  of  other  acts  to  make  it 
legally  operative,  presumptive  proof  of  the 
latter.  Townsend's  Adm'r  v.  Lorain  Bank  of 
Elyria,  2  Ohio  St  345,  353;  Ocoee  Bank  v. 
Hughes,  42  Tenn.  (2  Coldw.)  52,  54;  Sprague 
V.  Fletcher,  8  Or.  367,  370,  34  Am.  Rep.  587. 

The  word  "protest**  is  applied  to  the 
form  of  instrument  made  by  a  notary  public, 
alleging  the  due  presentment  and  dishonor  of 
a  bill,  and  declaring  that  such  notary  does 
protest  the  same  for  nonpayment  or  non- 
acceptance,  as  the  case  may  be.  Notice  to 
an  indorser  of  a  promissory  note  that  the 
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note  "baa  been  protested  for  nonpayment, 
and  that  the  holders  look  to  him  for  payment 
of  the  same,"  Is  not  a  sufficient  notice  of 
dishonor,  as  the  notice  mnst  contain  words 
directly  or  by  necessary  construction  show- 
ing that  the  note  has  been  presented  for  pay- 
ment, and  payment  refused.  Piatt  t.  Drake 
(Mich.)  1  Doug.  296,  29a 

In  its  original  technical  sense,  protesting 
a  bill  was  proof  to  a  notary  that  due  steps 
had  been  taken  by  the  law  to  protect  the 
payee  against  loss  by  reason  of  nonaccept- 
ance  or  nonpayment  by  the  drawee.  In  its 
popular  sense  it  includes  all  the  steps  neces- 
sary to  fix  the  liability  of  the  drawer  or  in- 
dorser.  Wards  r.  Sparks,  14  S.  W.  898,  53 
Ark.  622. 

A  protest  of  a  note  or  draft  is  made  for 
the  purpose  of  fixing  the  liability  of  the  in- 
dorser  or  drawer  by  a  seasonable  notice  that 
due  demand  has  been  made  on  the  promisor 
or  acceptor.  Greenfield  Bank  y.  Crafts,  84 
Mass.  (2  Allen)  269,  273. 

A  protest  is  a  declaration  in  writing, 
made  by  a  public  officer  imder  his  oath  of 
office,  that  the  bill  or  note  to  which  It  re- 
lates was,  on  the  day  it  became  due,  present- 
ed for  payment,  and  that  payment  was  re* 
fused;  and  a  notice  of  such  protest  is  not 
merely  a  notice  that  this  declaration  was 
made,  but  that  the  facts  so  declared  had 
really  occurred.  Cook  r.  Litchfield,  10  N, 
Y.  Leg.  Obs.  830,  838. 

Strictly  speaking,  the  term  •'protest" 
applies  only  to  foreign  bills,  but  the  custom 
to  treat  Inland  bills  and  notes  in  the  same 
manner  as  foreign  bills  has  become  so  well- 
nigh  universal  that  in  common  parlance  the 
term  means  the  taking  such  steps  as  are 
required  to  charge  the  indorsor  on  a  note. 
Annville  Nat.  Bank  v.  Kettering,  106  Pa.  631, 
634,  51  Am.  Rep.  636;  Brewster  ▼.  Arnold,  1 
Wis.  264;  Coddlngton  y.  Dayls,  1  N.  Y.  (1 
Comst)  186,  189;  Ayrault  v.  Pacific  Bank. 
29  N.  Y.  Super.  Ct  (6  Rob.)  337,  fcO;  Wood 
River  Bank  v.  First  Nat  Bank  of  Omaha, 
55  N.  W.  239,  36  Neb.  744;  Williams  y. 
Parks,  89  N.  W.  395,  396.  63  Neb.  747,  66  L. 
R.  A.  759;  City  Say.  Bank  y.  Hopson,  5 
Atl.  601,  602,  53  Conn.  463.  Such  was  its 
meaning  in  an  instruction  sent  with  a  note 
by  one  bank  to  another  for  the  purpose  of 
collection — to  protest  it.  Williams  y.  Parks, 
89  N.  W.  395,  396,  63  Neb.  747,  66  L.  R.  A. 
759;  First  Nat.  Bank  of  Manning  v.  Ger- 
man Bank  of  Carroll  County,  78  N.  W.  195, 
197,  107  Iowa,  543,  44  L.  R.  A.  133,  70  Am. 
St  Rep.  216. 

The  placing  of  a  waiver  of  notice  and 
protest  over  the  name  of  an  Indorser  in  blank 
on  a  promissory  note  converts  his  contingen- 
cy into  an  absolute  liability,  and  Is  a  ma- 
terial alteration  Invalidating  the  indorse- 
ment Davis  V.  Eppler,  16  Pac.  7^  794,  38 
Kan.  629. 


The  time  and  place  of  presentation  for 
acceptance  or  payment,  or  demand  and  re- 
fusal, and  the  reason  assigned.  If  any,  are 
facts  that  in  general  should  appear  in  a  pro- 
test as  being  essential  to  its  validity,  of 
which  facts  It  is  the  appropriate  and  exclu- 
sive evidence.  The  proof  as  contained  in 
the  protest  of  a  foreign  bill  cannot  be  sup- 
plied aliunde,  and  superseded  by  another 
mode  of  proof,  such  as  witnesses  or  other-  * 
wise.  Ocoee  Bank  y.  Hughes,  42  Tenn.  (2 
Coldw.)  62,  64. 

The  words  **protest  for  nonpayment" 
have  come  to  have  a  technical  meaning,  and 
include  not  only  the  idea  that  the  bill  is 
past  due,  but  that  payment  of  it  has  been 
demanded,  and,  not  being  paid.  It  Is  dishon- 
ored. They  mean  the  process  necessary  to 
dishonor  the  bill,  to  wit  demand,  refusal  of 
payment  and  the  drawing  up  of  a  formal 
protest    McFarland  y.  Pico,  8  Cal.  626,  637. 

The  word  "protest"  as  employed  relative 
to  commercial  i)aper,  in  its  popular  sense  in- 
cludes all  the  steps  necessary  to  fix  the  in- 
dorser, to  wit  demand  of  payment  refusal, 
and  notice.  Price  v.  McClave,  13  N.  Y.  Super. 
Ct  (6  Duer)  544,  648. 

An  acknowledgment  of  receipt  of  notice 
of  protest  written  on  a  note  by.  Indorsers  has 
the  legal  effect  of  releasing  the  Indorsee  from 
any  obligation  to  make  demand  or  give  no^ 
tlce,  as  the  word  "protest"  as  so  used  In- 
cludes all  acts  necessary  to  hold  Indorsers. 
City  Say.  Bank  y.  Hopson,  5  Atl.  601,  602, 
63  Conn.  453. 

A  protest  is  a  constituent  part  of  a  bil^ 
of  exchange,  indispensably  necessary  to  bv 
made  to  entitle  the  holder  to  recover  thi. 
amount  from  the  other  parties  to  the  bill, 
and  is  by  law  made  evidence  of  presentment 
and  dishonor.  McFarland  v.  Pico,  8  Cal.  626, 
637. 

A  protest  does  not  raise  any  new  debt  at 
create  any  further  responsibility  on  the  pai- 
ties  to  a  bill  or  note,  but  only  serves  to  givis 
formal  notice  that  a  bill  or  note  is  not  ac- 
cepted or  paid.  This  protest,  by  the  common 
law.  Is  necessary  on  every  foreign  bill  of  ex- 
change, but  not  on  an  inland  bill.  Payne  v 
Winn  (S.  0.)  2  Bay,  374,  375. 

As  a  eertilloate* 

See  "Certificate.*' 

As  demand  and  notioe. 

Where  the  Indorser  of  a  promissory  nota 
in  a  suit  against  him  on  the  note,  in  reply 
to  a  written  Interrogatory,  admitted  that  he 
knew  that  the  note  bad  not  been  protested, 
the  question  whether  he  used  the  word  "pro- 
tested" in  its  technical  meaning,  or  in  the 
popular  sense  as  including  demand  and  no- 
tice, was  for  the  Jury.  Brannon  y.  Hurseli. 
112  Mass.  63,  70. 
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A  protest  is  simply  a  demand  of  payment 
in  proper  form  and  at  a  proper  time,  and,  in 
case  of  nonpayment,  dne  and  reasonable  no- 
tice to  the  indorsers  by  the  bank  or  any  of 
its  clerks  or  servants,  or  other  suitable  per- 
son. This  is  the  usual  and  popular  meaning 
of  "protest''  as  used  even  among  merchants, 
and  the  sole  meaning  as  used  by  noncommer- 
cial and  unlearned  men.  Ayrault  v.  Pacific 
Bank,  47  N.  Y.  570,  575,  7  Am.  Rep.  489. 

All  the  authorities  agree  that  the  words 
**I  waive  protest"  or  "Waive  protest"  or  any 
similar  forms  importing  that  the  protest  is 
waived,  are,  when  applied  to  a  foreign  bill, 
regarded  as  expressly  waiving  presentment 
and  notice.  In  waiving  protest  the  party  is 
considered  not  only  as  dispensing  with  a 
formality,  but  as  dispensing  with  the  neces- 
sity of  the  steps  which  must  precede,  and 
of  which  it  is  merely  the  formal,  though 
necessary,  proof  which  the  law  requires. 
When,  however,  waiver  of  protest  is  applied 
to  an  inland  bill  or  promissory  note,  the  au- 
thorities are  not  so  clear  as  to  what  Is  Ib- 
tended  by  such  an  indorsement,  as  a  protest 
of  such  instrument  is  not  necessary  to  charge 
the  drawer  and  indorser;  but  Gomp.  8t  1879, 
c.  14,  I  18,  provides  that  a  protest  shall  be 
evidence  of  a  demand  and  a  refusal  to  pay, 
and  chapter  71, 1 6,  gives  authority  to  indorse, 
to  demand  acceptance  or  payment  of  foreign 
and  inland  bills  of  exchange,  and  protest  the 
same.  We  are  therefore  of  the  opinion  that, 
where  protest  is  waived  upon  any  bill  or 
note,  it  imports  that  all  the  steps  to  be  or- 
dinarily taken  are  dispensed  with,  and  so, 
in  waiving  protest,  the  party  dispenses  with 
the  necessity  of  the  steps  which  precede  it, 
and  accordingly  dispenses  with  any  demand 
being  made.  Baker  t.  Scott,  29  Kan.  136,  44 
Am.  Rep.  628. 

The  word  '"protest,"  In  an  acknowledg- 
ment of  receipt  of  notice  of  protest,  written 
on  a  note  by  the  Indorsers,  has  the  legal  ef* 
feet  of  releasing  the  indorsee  from  any  obli- 
gation to  make  demand  or  give  notice.  CSItj 
Sav.  Bank  v.  Hopson,  5  Atl.  601,  602, 68  Conn. 
468. 

The  words  '"protest  waived"  are  equiva- 
lent to  an  express  waiver  of  demand  and  no- 
tice of  nonpayment  A  waiver  of  protest, 
without  more,  is  sufficient  to  dispense  with 
demand  and  notice.  Its  very  purpose  is  to 
supersede  the  ordinary  steps  and  save  trou- 
ble and  expense.  First  Nat  Bank  v.  Hart- 
man,  1  Atl.  271,  272,  110  Pa.  196;  Coddlng- 
ton  V.  Davis,  1  N.  Y.  (1  Comst)  186,  189. 

Using  the  word  •'protest"  In  Its  strict 
sense,  it  is  unnecessary  in  the  case  of  a  prom- 
issory note.  In  that  sense,  to  protest  a  note 
is  a  useless  act  All  that  Is  required  to 
charge  the  Indorser  Is  due  demand,  nonpay- 
ment, and  due  notice.  Notice  being  express- 
ly waived,  nonpayment  Is  conceded,  and  un- 
less the  parties  are  held  to  have  used  the 


word  "protest"  as  referring  to  an  act  not 
necessary  to  be  done  or  waived,  it  can  refer 
only  to  the  demand.  "Protest"  Includes,  in  a 
popular  sense,  all  the  steps  taken  to  fix  the 
liability  of  the  drawer  or  Indorser;  and, 
where  there  is  nothing  else  in  the  waiver  to 
limit  the  meaning,  the  word  must  be  taken 
as  used  in  that  sense,  whether  applied  to  for- 
eign or  domestic  bills  or  to  promissory  notes. 
Wolf ord  V.  Andrews,  13  N.  W.  167,  29  Minn. 
250,  43  Am.  Rep.  20L 

The  term  "protest"  Includes  the  giving 
of  notice.  First  Nat  Bank  v.  Oerman  Bank, 
78  N.  W.  195,  197,  107  Iowa,  543.  44  L.  R.  A. 
183,  70  Am.  St  Rep.  216;  Johnson  ▼.  Par- 
sons, 4  N.  E  196,  140  Mass.  173. 

Where  an  accommodation  indorser  in- 
dorsed, on  the  back  of  a  note,  waiver  of  "no- 
tice to  defend  for  nonpayment,"  held,  that 
there  was  no  waiver  of  "demand  for  pay- 
ment" from  the  maker  when  due.  Sprague 
▼.  Fletcher,  8  Or.  367,  370,  34  Am.  Rep.  687. 

As  dlshomor. 

The  term  "protested"  has  a  fixed  tech- 
nical meaning,  and,  when  contained  in  a 
notice  with  the  statement  that  the  bolder 
looks  to  the  Indorser  for  indenmity,  fairly 
and  necessarily  implies  that  the  note  or  bill 
has  been  dishonored.  Brewster  t.  Arnold, 
1  Wis.  264. 

Protest  is  a  constitilent  part  of  a  bill  of 
exchange.  Indispensably  necessary  to  be 
made  to  entitle  the  holder  to  recover  the 
amount  from  the  other  party  to  the  bill,  and 
Is  by  law  made  evidence  of  presentment  and 
dishonor,  and  is  made  only  on  such  present- 
ment and  dishonor.  The  words  "protested 
for  nonpayment**  have  come  to  have  a  tech- 
nical meaning  in  matters  of  this  nature.  In 
them  is  included  not  only  the  idea  that  the 
bill  Is  presented,  but  that  payment  of  it  has 
been  demanded,  and,  not  being  paid,  it  is 
dishonored.  Spies  t.  Newberry  (Mich.)  2 
Doug.  425,  428. 

The  word  "protested,"  as  used  in  Act 
1837,  descriptive  of  the  bills  on  which  peti- 
tions may  be  maintained  by  a  trover  against 
an  acceptor.  Is  synonymous  with  "dishonor- 
ed." Rice  V.  Hogan,  38  Ky.  (8  Dana)  183,  135. 

The  word  "protested"  Is  employed  in 
giving  notice  of  dishonor  to  the  indorser  of 
inland  bills  and  notes,  and  clearly  implies 
demand,  nonpayment^  and  consequent  dis- 
honor of  the  bill  or  note  In  all  cases  where 
protest  Is  made.  Annville  Nat  Bank  v.  Ket- 
tering, 106  Pa.  531,  534,  51  Am.  Rep.  536. 

Presentment  and  ref  nsoL 

The  term  "protested  for  nonpayment," 
whether  used  in  the  case  of  a  foreign  or  In- 
land bill  of  exchange  or  promissory  note.  Is 
equivalent  to  the  statement  of  presentment 
for  payment  and  refusal*  and  Is  sufficient  to 
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charge  the  Indorser. 
Wis.  204. 


Brewster  t.  Arnold,  1 


Id  the  case  of  a  foreign  bill  it  has  al- 
ways been  held  that  protest  for  nonaccept- 
ance  implies  the  presentation  at  the  proper 
time  and  place,  and  refusal  to  accept,  and  a 
protest  for  nonpayment,  and  proper  demand 
and  refusal;  and  notice  that  a  bill  has  been 
protested  is  a  brief  mode  of  informing  the 
drawer  and  indorser  of  the  dishonor  of  the 
paper,  though  the  words  **prote8t"  or  **pro- 
tested"  mean,  when  used  in  reference  to 
commercial  paper,  the  taking  of  such  steps 
as  are  requisite  to  charge  the  drawer  and 
indorsers,  yiz.,  demand  and  refusaL  Beals  ▼. 
Peck  (N.  Y.)  12  Barb.  246,  249. 

PBOTEST,  PAYMENT  tJVDSB. 

One  who  is  called  upon  to  pay  an  import 
duty,  a  tax,  a  subscription,  or  the  like,  which 
he  thinks  he  ought  not  to  be  required  to  pay, 
but  is  unwilling  to  encounter  the  delay  and 
expense  of  a  lawsuit  at  that  time,  pays  the 
sum  demanded  under  protest;  that  is,  he 
accompanies  the  payment  by  a  written  and 
attested  declaration  of  what  he  deems  the 
illegality  df  the  demand,  and  of  his  rights  of 
defense  and  denial.  This  protest  preserres 
all  those  rights,  and,  in  any  subsequent  suit 
or  other  effort  to  get  the  money  back,  the 
protest  will  prevent  him  from  being  im- 
peded by  his  payment  Protest  is  otherwise 
defined  to  be  a  solenm  declaration  against 
an  act  about  to  be  done,  or  already  done, 
expressive  of  disapprobation  or  dissent,  or 
made  with  a  view  of  preserving  such  right, 
which  but  for  such  declaration  might  be 
taken  to  be  relinquished.  Meyer  v.  Clark 
(N.  Y.)  2  Daly,  497,  509. 

Under  Rev.  St  |  3011,  providing  that 
any  person  who  shall  have  made  payment 
under  protest  in  order  to  obtain  possession 
of  goods  may  maintain  an  action  to  recover 
back  any  excess  paid,  but  no  recovery  shall 
be  allowed  unless  a  protest  and  appeal  shall 
have  been  taken  as  provided  in  section  2931, 
it  is  held  that  the  words  ''payment  under 
protest"  signify  a  payment  under  the  stat- 
utory protest  prescribed  in  the  last  part  of 
the  act  Birtwell  v.  Saltonstall  (U.  S.)  63 
Fed.  100^  1006. 

As  used  in  reference  to  payments,  'bon- 
der protest**  does  not  establish  compulsion, 
but  implies  nothing  more  than  that  the  act 
done  is  contrary  to  the  desire  of  the  party 
making  the  protest  Matthews  v.  William 
Frank  Brewing  Co.,  55  N.  Y.  Supp.  241,  ^242, 
26  Misc.  Rep.  46. 

Payment  under  protest,  upon  a  threat  of 
suit,  the  party  knowing  all  the  circumstan- 
ces, is  not  a  payment  under  such  compul- 
sion of  process  as  protects  it  from  the  in- 
firmity of  a  voluntary  payment     Bumham 


V.  Town  of  Strafford,  53  Vt  610,  613  (citing 
Wheatley  v.  Waldo,  36  Vt  237). 

PBOTESTABIiE  SEOUBITT. 

At  common  law,  promissory  notes  were 
not  required,  when  dishonored,  to  be  pro- 
tested, and  it  cannot  be  presumed,  in  the 
absence  of  proof  of  a  change  of  the  com- 
mon law  in  the  state  of  Georgia,  that  pram- 
issory  notes  are  protestable;  and  hence  the 
protest  of  a  notary  public  is  not  evidence  in 
Alabama,  where  It  is  provided  (Alk.  Dig. 
327)  that  the  protest  of  a  notary  public, 
which  shall  set  forth  a  demand,  refusal, 
nonacceptanoe,  or  nonpayment  of  any  inland 
bill  of  exchange,  or  other  ''protestable  secu- 
rity" for  money  or  other  thing,  'and  that  legal 
notice,  expressing  in  the  said  protest,  the 
time  when  given  of  such  fact  or  facts,  was 
personally,  or  through  the  post  office,  given 
to  any  of  the  parties  entitled  by  law  to  no- 
tice, shall  be  evidence  of  the  facts  it  pur- 
ports to  contain,  and  entitle  the  holder  of 
such  security,  to  the  damages  to  which  by 
law,  he  may  be  entitled.  Dunn  t.  Adams, 
1  Ala.  527,  530,  35  Am.  Dec.  42. 

PBOTESTANDO. 

The  purpose  of  a  protestando  Is  to  pre- 
serve the  liberty  of  disputing  the  fact  pro- 
tested against  in  some  other  suit  or  proceed- 
ing.   State  V.  Beasom,  40  N.  H.  367,  872. 

PROTESTANT. 

A  Protestant  is  a  Christian  who  pro- 
tests against  the  doctrines  and  practices  of 
the  Roman  Catholic  Church;  one  who  ad- 
heres to  the  doctrines  of  the  Reformation. 
"Protestant"  is  usually  employed  as  a  gen- 
eral term  comprehending  all  those  who  pro- 
fess Christianity,  yet  are  not  in  the  com- 
munion of  the  Church  of  Rome.  Hale  v. 
Everett,  53  N.  H.  9,  10,  16  Am.  Rep.  82. 

"Protestant,"  as  used  in  a  will  giving 
money  for  the  establishment  of  a  permanent 
fund  to  be  used  for  the  charitable  assistance 
and  benefit  of  indigent  unmarried  Protestant 
females  over  the  age  of  18  years,  includes  al] 
those  who  believe  in  the  Christian  religion, 
and  do  not  acknowledge  the  supremacy  of 
the  Pope.  Appeal  of  Tappan,  52  Conn.  412, 
418. 

PBOTESTAHT  DISSENTEBS. 

"Protestant  Dissenters"  is  not  a  term  of 
fixed  legal  meaning,  but  of  itself  implies 
that  the  parties  are  protestants  against  the 
Church  of  Rome  and  dissentients  from  the 
Church  of  England,  but  that  is  all.  It  can- 
not Include  all  those  who  are  neither  of  the 
Church  of  Rome  nor  of  that  of  England,  for 
that   would  include   all   those   who   reject 
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Christianity  altogether.     Drummond  y.  At- 
torney General,  2  Eng.  Law  &  Bq.  16,  24. 

PROTESTANT  lUEXIOION. 

"Protestant  religion/'  as  used  tn  the  Bill 
of  Rights,  requiring  certain  officers  to  be  of 
the  "Protestant  religion,"  Is  used  in  its 
ordinary  meaning  to  include  all  Christians 
who  deny  the  authority  of  the  Pope  of  Rome, 
but  excluding  Mohammedans,  Jews,  pagans, 
infidels,  etc.  Hale  t.  Everett,  53  N.  H.  9, 
10,  16  Am.  Rep.  82. 


PROTHONOTARY. 

A  prothonotary  is  defined  by  Webster  as, 
among  other  things,  "a  chief  clerk  or  register 
of  a  court  in  some  of  the  United  States." 
TrebUcoz  y.  McAlpine,  46  Hun,  469,  472,  11 
N.  Y.  St  Rep.  847,  849. 

The  prothonotary  of  the  court  of  com- 
mon pleas  in  Pennsylvania  is  merely  the 
clerk  of  that  court  He  has  no  authority*  by 
virtue  of  his  office,  to  act  as  the  clerk,  agent, 
or  attorney  of  any  person.  It  is  his  duty  to 
record  upon  the  minutes  of  the  court  all 
Judgments  rendered  by  or  confessed  before 
the  court  whose  clerk  he  is.  Whitney  v. 
Hopkins,  19  Atl.  1075,  1076,  135  Pa.  246. 


PROTRACTED. 

The  word  '^protracted,**  when  unqualified 
and  applied  to  a  line,  means  the  extension  of 
a  line  in  its  original  direction.  Knight  v. 
Wilder,  56  Mass.  (2  Oush.)  199,  211,  .48  Am. 
Dec.  660. 


PROVABLE  CLAIM. 

A  provable  claim,  as  against  the  estate 
of  a  deceased  person,  is  one  not  barred  by 
the  statute  of  limitations,  and  to  establish 
which  there  is  competent  evidence.  Steven- 
son V.  Valentine,  57  N.  W.  746,  748,  88  Neb. 
902. 


PROVABLE  DEBT. 

In  bankruptcy  proceedings  any  debt 
which  a  person  can  recover  at  law  or  equity, 
either  in  his  own  name  or  in  the  name  of 
any  other  person^  is  a  provable  debt  In  re 
Jordan  (U.  S.)  2  Fed.  319,  320. 

The  term  "provable  debt"  as  used  in  14 
Stat  517,  providing  that  a  creditor  must  have 
a  debt  provable  under  the  act  as  a  founda- 
tion for  a  petition  in  involuntary  bankrupt- 
cy, Includes  equitable  as  well  as  legal  de- 
mands. Slgsby  V.  Willis  (U.  S.)  22  Fed.  Cslb. 
112,  U3. 

An  allegation,  in  a  petition  In  involun- 
tary bankruptcy,  that  the  petitioner  and  the 


alleged  bankrupt  had  been  partners,  that  the 
partnership  had  been  dissolved,  but  that  no 
settlement  had  been  made  between  them» 
and  that  the  alleged  bankrupt  was  indebted 
to  the  petitioner  by  reason  of  such  partner- 
ship transaction  for  the  assets  and  money  of 
a  copartnership,  does  not  show  a  debt  prov- 
able in  bankruptcy  under  Bankr.  Act  1867. 
Slgsby  V.  WillU  (U.  S.)  22  Fed.  Cas.  112,  113. 

A  "provable  debt"  under  Bankr.  Act 
July  1,  1898,  c  541.  §  17,  30  Stat  550  [U.  S. 
Comp.  St  1901,  p.  3428],  providing  that  the 
discharge  shall  release  the  bankrupt  from 
all  his  provable  debts,  etc.,  means  any  claim 
that  the  creditor  may  make  provable  through 
the  means  provided  by  section  63b,  30  Stat. 
563  [U.  S.  Comp.  St  1901,  p.  3447].  In  re 
Hilton  (U.  S.)  104  Fed.  981,  982. 

The  expression  "provable  debt,"  as  used 
in  Rev.  St  §  5106,  enacting  that  no  creditor 
whose  debt  is  provable  shall  be  allowed  to 
prosecute  to  final  judgment  any  suit  against 
a  bankrupt  until  the  question  of  his  dis- 
charge shall  have  been  determined,  includf^s 
all  provable  debts,  whether  subject  to  dis- 
charge by  the  terms  of  the  act  or  otherwise. 
In  re  Schwartz  (U.  S.)  21  Fed.  Cas.  765. 

A  penal  bond,  executed  by  a  person 
thereafter  adjudged  a  bankrupt  to  secure  the 
payment  to  the  obligee  of  an  annuity  during 
life,  is  an  instrument  creating  a  fixed  lia- 
bility absolutely  owing  at  the  time  of  filing 
the  petition  in  bankruptcy,  payable  in  the 
future,  and  is  provable  as  a  debt  against  the 
bankrupt's  estate,  under  Bankr.  Act  July  1, 
1898,  c.  541,  I  63a,  80  Stat  562  [U.  S.  Ck)mp. 
St  1901,  p.  3447],  for  the  amount  stated 
therein,  where  the  value  of  the  annuity,  com- 
puted on  the  life  tables,  exceeds  such  penal- 
ty. Cobb  V.  Overman,  109  Fed.  65,  48  C.  C. 
A.  228,  54  L.  R.  A.  369,  6  Am.  Bankr.  R.  324 
(reversing  100  Fed.  270,  3  Am.  Bankr.  B. 
788). 

Debts  are  not  the  less  provable,  within 
the  meaning  of  the  bankrupt  act,  because  the 
statute  of  limitations  may  be  successfully 
pleaded  against  their  allowance;  and  a  Judg- 
ment against  a  bankrupt  was  a  provable 
debt  and  the  fact  that  the  recovery  upon  it 
might  be  defeated  by  the  plea  of  payment  or 
a  plea  of  limitations  or  any  other  plea  In 
bar  did  not  take  it  out  of  the  class  of  prov- 
able debts.  The  term  •'provable  debts"  does 
not  mean  only  such  debts  as  are  valid,  and 
against  the  allowance  of  which  no  defense 
can  be  successfully  interposed.  Hargadine- 
McKittrick  Dry  Goods  Co.  v.  Hudson  (U.  S.) 
122,Fed.  232,  235,  58  O.  C.  A.  596. 

The  word  "provable,**  as  used  in  Bankr. 
Act  July  1,  1898,  c.  541,  §  68,  30  Stat  565 
[U.  S.  Comp.  St  1901,  p.  3450],  providing  that 
a  set-off  or  counterclaim  shall  not  be  allowed 
in  favor  of  any  debtor  of  the  bankrupt  which 
is  not  provable  against  the  estate,  means 
provable  in  its  nature  at  the  time  when  the 
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set-off  is  claimed,  not  provable  in  the  pend- 
ing bankruptcy  proceedings.  Morgan  v. 
Wordell,  59  N.  B.  1037,  1038,  178  Mass.  860, 
55  L.  R.  A.  33. 

PROVE. 


See  "Clearly  Proven.'* 
Aver  distlngnished,  see 


*Aver." 


We  fln4  many  courts  and  law  writers 
referring  to  an  alibi  as  ''matter  of  defense," 
and  also  stating  that  it  must  be  "proved"  by 
defendant.  We  doubt  the  strict  legal  pro- 
priety of  using  either  one  of  these  expres- 
sions in  those  Jurisdictions  where  it  is  held 
that  an  alibi  is  sufficiently  established  when 
a  reasonable  doubt  is  raised  in  the  minds  of 
the  jurors  as  to  the  presence  of  the  defend- 
ant at  the  scene  of  the  crime.  Yet  these 
terms  are  used,  and  held  unobjectionable,  in 
all  those  instructions  where  the  Jury  are 
clearly  and  fully  told  that  a  reasonable  doubt 
in  their  minds  as  to  the  presence  of  the  de- 
fendant at  the  scene  of  the  homicide  enti- 
tles him  to  an  acquittal.  In  all  those  cases 
the  word  "proved**  is  held  to  mean  the  pro- 
duction of  sufficient  evidence  to  raise  a  rea- 
sonable doubt.  People  v  Winters,  57  Pac. 
1067,  1068,  125  Cal.  325. 

"  'Proving  a  will  in  chancery*  means  the 
practice  of  courts  in  chancery,  in  entertain- 
ing bills,  to  perpetuate  the  testimony  of  the 
witnesses  to  a  will  devising  lands  at  the  suit 
of  the  devisee  against  the  heir  at  law,  it  be- 
ing alleged  chat  the  latter  disputes  its  va- 
Udity."  Ellis  v.  Davis,  3  Sup.  Ot  827,  332, 
109  U.  S.  485,  27  L.  Ed.  1006. 

In  bankmptoy. 

The  phrase  "prove  his  debt,"  as  used  in 
the  federal  bankrupt  act  (14  Stat  626,  533, 
H  20,  22),  relating  to  proving  debts  against 
the  bankrupt's  estate,  should  be  construed  as 
equivalent  to  the  phrase  "share  in  the  dis- 
tribution of  assets.*'  In  re  California  Pac. 
R.  Co.  (U.  S.)  4  Fed.  Cas.  1060,  1063;  In  re 
^    Bigelow  (U.  S.)  3  Fed.  Cas.  843,  344. 

"Proved,'*  as  used  in  Insolvency  Court 
Rule  10,  providing  that  no  claim  once  regu- 
larly proved  shall  be  expunged  or  reconsid- 
ered except  on  a  formal  petition  of  some  per- 
son interested,  verified  by  oath,  means  a 
claim  which  has  been,  in  due  form,  presented 
after  being  verified  in  the  manner  required 
by  law.  The  word  "proved"  does  not  in  this 
connection  imply  that  there  has  been  any 
hearing  on  the  claim.  Tibbetts  v.  Trafton, 
14  AU.  71,  72,  80  Me.  264. 

PBOVED   TO   THE  SATISFAOTIOIT  OF 
THE  OOUBT. 

The  phrase  "proved  to  the  satisfaction  of 
the  court,"  as  used  in  Laws  1880,  c  86,  p. 
141,  as  amended  by  Laws  1888,  c.  555,  p. 
Oil,  authorizing  comparison  of  disputed  writ- 


ing with  any  writing  proved  to  the  satisfac- 
tion of  the  court  to  be  genuine,  are  to  be 
construed  in  the  light  of  the  obvious  pur- 
pose with  which  these  statutes  were  enacted. 
While  it  is  obvious  that  the  words  do  not  in- 
vest the  trial  court  with  a  mere  personal  dis- 
cretion which  Is  to  be  exercised  without  ref- 
erence to  the  rules  of  evidence,  it  is  equally 
plain  that  the  failure  of  these  statutes  to 
prescribe  the  precise  method  or  degree  of 
proof  necessary  to  establish  the  genuineness 
of  a  writing  for  purposes  of  comparison  with 
a  disputed  writing  renders  it  necessary  to 
resort  to  the  general  rules  of  the  common 
law  for  that  purpose.  In  civil  cases  the  gen- 
uineness of  such  a  paper  must  be  establish- 
ed by  a  fair  preponderance  of  evidence,  and 
in  criminal  cases  beyond  a  reasonable  doubt. 
Farrell  v.  Manhattan  R.  Co.,  82  N.  Y.  Supp. 
334,  336,  83  App.  Div.  393  (citing  People  v. 
Molineux,  168  N.  Y.  264,  61  N.  E.  286,  62  L. 
B.  A.  193). 

PROVIDE-PROVIDE  FOR. 

In  Webst  Diet,  "to  provide"  Is  defined, 
"To  make  ready  for  future  use;  to  furnish; 
to  supply."  Ware  v.  Gay,  28  Mass.  (11  Pick.) 
106, 100. 

The  word  **provlde,"  as  used  In  Act 
March  26,  1874,  providing  that  a  certain  act 
should  not  thereafter  apply  to  offenses  com- 
mitted in  certain  cities,  the  ordinances  of 
which  provide  for  the  punishment  of  the  un- 
licensed sale  of  liquors,  etc.,  is  used  condi- 
tionally, and  the  time  indicated  by  it  is  not 
restricted  to  the  present,  but  by  relation  in- 
cludes the  future  as  well,  though  the  word  is 
in  the  present  tense,  which  ordinarily  indi- 
cates present  time.  State  v.  Zeigler,  46  N. 
J.  Law  (17  Vroom)  307,  31L 

To  regulate  is  to  adjust  by  rule,  meth- 
od, or  established  mode;  govern  by  or  sub- 
ject to  certain  rules  or  restrictions.  To  pro- 
vide is  to  procure  beforehand;  get;  collect 
or  make  ready  for  future  use.  There  is  a 
marked  difTerence  between  the  power  to  reg- 
ulate the.  weighing  of  an  article  and  the  pow- 
er to  provide  for  the  weighing  of  the  same; 
and  General  Incorporation  Act,  art.  5,  S  1, 
par.  54,  giving  cities  and  villages  the  power 
"to  regulate  the  inspection,  weighing,  and 
measuring  of  brick,  lumber,  etc.,"  was  in- 
tended to  authorize  them  to  establish  and 
direct  the  manner  in  which  the  sale  or 
weighing  of  the  articles  mentioned  should  be 
done  by  others,  and  not  to  permit  such  cities 
and  villages  themselves  to  go  into  the  busi- 
ness of  selling  or  weighing  such  articles. 
City  of  Savanna  v.  Robinson,  81  DL  App. 
471.  480  (quoting  Cent  Diet). 

A  city  ordinance  making  it  the  duty  of 
the  city  council  to  '"provide  means"  to  meet 
the  payment  of  bonds  and  coupons  when  the 
same  might  become  due,  according  to'  the 
contract  entered  into  for  the  loan,  does  not 
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imply  an  agreement  to  levy  a  special  tax 
separate  from  other  taxes  or  other  resources 
of  the  city,  but  implies  that  out  of  the  va- 
rious resources  of  the  dty,  Its  general  an- 
nual tax,  its  wharfage,  its  licenses,  or  its 
power  to  borrow  money,  some  means  would 
be  provided  by  the  city  authorities  for  that 
purpose.  United  States  v.  City  of  Burling- 
ton (U.  S.)  24  Fed.  Cas.  1302. 

The  United  States  neutrality  laws,  mak- 
ing it  a  misdemeanor  to  "provide  or  prepare 
the  means  for**  any  military  expedition  or 
enterprise,  includes  the  contribution  of  mon- 
ey, clothing  for  the  troops,  provisions,  arms, 
or  any  other  contributions  which  shall  tend 
to  forward  the  expedition  or  aid  to  the  com- 
fort or  maintenance  of  those  in  it  Charge 
to  Grand  Jury  (U.  S.)  30  Fed.  Cas.  1023  (cit- 
ing Id.,  1018). 

By  a  reference  to  the  Century  Diction- 
ary, the  word  '*provide"  will  be  found  to  be 
defined  as  follows:  "To  take  measures  for 
counteracting  or  escaping  something;  often 
followed  by  'against*  or  for.*  *'  And  it  is  so 
used  in  the  title  of  an  act  '^providing  for  un- 
lawful levy  and  collection  of  public  rev- 
enue.** Western  Ranches  v.  Ouster  Co^  72 
Pac.  659,  661,  28  Mont  278. 

The  term  "power  to  provide,"  as  used  In 
Code,  I  779,  giving  certain  municipalities 
power  to  provide  for  the  construction  of  per- 
manent sidewalks,  cannot  be  construed  oth- 
erwise than  to  mean  that  the  city  council  is 
thereby  invested  with  all  necessary  author^ 
ity  to  make  provision  for  carrying  into  effect 
the  power  granted.  Power  to  provide  being 
expressly  conferred,  it  is  a  well-settled  doc- 
trine that  there  are  Included  therein  all  such 
Implied  powers  as  may  be  necessary  to  carry 
Into  effect  or  make  available  the  general 
power  thus  granted.  Zalesky  v.  City  of 
Cedar  Rapids,  92  N.  W.  657,  669,  118  Iowa, 
714. 

Am  adopt  or  approve. 

Under  Laws  1867,  p.  78,  |  9,  amendatory 
of  the  charter  of  St  Louis,  empowering  the 
city  through  her  council  "to  cause  the  con- 
struction •  •  •  of  all  streets,  alleys,  and 
public  highways  within  the  city,  at  such 
time  aifd  to  such  extent  *  *  *  as  may  t>e 
provided  by  ordinance,**  it  was  competent 
for  the  dty,  where  a  contract  entered  into 
under  a  certain  ordinance  remained  unexe- 
cuted, to  adopt  and  approve  such  contract  by 
an  amendatory  ordinance  on  condition  that 
the  contractors  would  file  their  written  ac- 
ceptance of  the  latter  ordinance.  Such  adop- 
tion and  approval  were,  within  the  meaning 
of  the  charter,  a  "providing  by  ordinance** 
for  the  performance  of  the  work.  Strass- 
beim  V.  Jerman,  56  Mo.  104. 

Am  lieiiefloial  provisioau 

"Provided  for,**  as  used  In  2  Hlll*s  Code, 
I  1466,  providing  that  children  of  intestate 


must  be  named  or  provided  for  In  the  will, 
refers  to  some  beneficial  legal  provision,  and 
will  not  be  complied  with  by  an  absolute 
devise  to  another,  even  though  the  testator 
thought  the  interests  of  the  children  would 
be  better  subserved  by  such  devise  than  by 
one  directed  to  them.  Purdy  v.  Davis,  42 
Pac  520,  13  Wash.  164;  Bower  v.  Bower,  81 
Pac  598,  6  Wash.  225. 

Am  dlreet  and  eontroL 

"Provide  for  the  location  of  any  rail- 
road,'* as  used  in  General  Incorporation  Law, 
art  6,  I  1,  cl.  25,  authorizing  a  city  to  pro- 
vide for  the  location  of  any  raihroad,  is  equiv- 
alent to  the  phrase  "to  direct  and  control 
the  location  of  railroad  tracks.*'  Chicago 
Dock  &  Canal  Co.  v.  Qarrity,  8  N.  B.  448, 
451,  115  lU.  155. 


"Provided  by  law,^  as  used  in  Pub.  Laws 
1890,  c.  832, 1  1,  relating  to  appeals,  and  pro- 
viding that  the  adverse  party  may  have  the 
judgment  appealed  from  aflOrmed,  by  filing 
in  the  lower  court  a  certificate  of  the  deik 
of  the  appellate  court  that  the  appeal  has 
not  been  entered  within  the  time  provided  by 
law,  means  within  the  days  named  In  the 
statute,  or  within  such  further  time  as  the 
appellate  court  on  motion  may  allow.  Pear- 
sons V.  Webster,  20  Atl.  230,  231,  17  B*  L 
86. 

As  authorlsiiii;  a  p-nroliase. 

"Webster's  International  Dictionary  de- 
fines the  word  'provide*  as  follows:  To 
procure  as  suitable  or  necessary;  to  prepare; 
to  make  ready  for  future  use;  to  finish;  to 
procure  beforehand.*  The  definition  In  the 
Century  Dictionary  Is:  To  make  ready;  to 
prepare;  to  furnish  or  supply.* "  In  Laws 
1895,  p.  210,  S  19,  as  amended  by  Acts  1899. 
c  666,  providing  that  the  board  of  county 
commissioners  of  certain  counties  shall  ihto- 
vide  a  suitable  and  convenient  place  for  the 
holding  of  the  superior  courts  established  for 
such  counties,  the  word  ••provide"  is  to  be 
construed  as  assigning  a  legislative  intent 
to  leave  the  question  as  to  how  the  duty 
imposed  shall  be  performed  to  the  wisdom 
and  sound  discretion  of  the  board,  and  there- 
fore the  board  may  purchase  a  suitable 
building,  and  is  not  confined  to  merely  leas- 
ing a  building.  Swartz  v.  Lake  County 
Com*rs,  63  N.  E.  31,  34,  158  Ind.  141. 

A  statute  providing  that  the  dty  coun- 
cil may  "provide  for"  and  regrulate  the  light- 
ing of  streets  will  Include  a  provision  to  pur- 
chase. State  V.  City  of  Hiawatha,  86  Pac 
1119,  53  Kan.  477. 

As  anpport. 

••Provide  for,"  as  used  by  a  testator  In 
bequeathing  all  his  property  and  money  to 
his  wife,  with  the  proviso  that  she  't>rovlde 
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for  my  adopted  daughter/'  does  not  entitle 
the  daughter  to  support  from  the  testator's 
widow  while  she  is  otherwise  provided  for 
by  her  husband.  Taylor  t.  Elder,  39  Ohio 
St  535,  543. 

PROVIDED. 

Otherwise  provided,  see  "Otherwise.** 

"Provided  they  shall  perform,"  as  used 
in  a  contract  providing  that  one  party  there- 
to shall  not  collect,  receive,  or  ask  for  any 
further  interest  on  the  mortgage,  provided 
they  shall  perform  on  their  part  the  contract 
referred  to,  means  so  long  as  they  shall  per- 
form. 9toel  V.  Flanders,  82  N.  W.  114,  117, 
te  Wis.  256. 

"Provided,"  as  used  in  Acts  1876-77,  c 
00,  establishing  the  "no  fence  law"  In  a 
certain  district  in  a  particular  county,  and 
enacting  that  the  law  shall  not  apply  to 
stock  kept  east  ot  the  prescribed  limits, 
provided  a  gate  to  be  kept  at  a  certain  point 
should  be  construed  to  mean  "unless";  the 
act  not  being  intended  to  cast  upon  the  out- 
side parties  the  burden  of  keeping  up  such 
gate,  at  the  peril  of  being  responsible  for  a 
trespass  of  other  stock  within  the  bound- 
aries. Burgwyn  v.  Whitfield,  81  N.  0.  261, 
263. 

The  phrase  "provided  for,"  as  used  in 
Code  Wash.  |  1325,  providing  that,  when  a 
testator  dies  leaving  a  child  or  children  not 
named  or  provided  for  in  his  will,  he  shall 
be  deemed  to  have  died  Intestate  as  to  them, 
does  not  import  an  obligation  on  the  part  of 
a  testator  to  leave  his  children  a  fortune, 
or  to  supply  their  material  wants,  or  even 
give  them  any  substantial  share  of  his 
estate,  whether  it  amounts  to  much  or  lit- 
tle; and  therefore  the  statute  was  not  in- 
tended to  prevent  children  from  being  disin- 
herited, but  to  require  that  the  intention 
to  disinherit  them  should  clearly  appear; 
and  therefore  a  will  which  gives  the  tes- 
tator's heirs  one  dollar  each,  and  the  bulk 
of  his  property  to  his  wife,  is  valid.  Bo- 
man  y.  Boman  (U.  8.)  47  Fed.  849. 

As  on  eonditlon. 

The  word  "provided"  means  "on  condi- 
tion." De  Vitt  V.  Kaufman  Co.,  66  8.  W. 
224,  226,  27  Tex.  Civ.  App.  332. 

"Provided"  is  the  appropriate  word  for 
creating  a  condition  precedent  Robertson 
▼.  Caw  (N.  Y.)  8  Barb.  410,  41& 

The  word  "provided"  is  recognized  as 
implying  a  condition  without  the  addition  of 
any  other  words;  so  that,  if  one  granted 
lands  to  another  in  fee,  provided  that  the 
grantee  pay  to  the  grantor  a  specified  sum 
at  a  certain  time,  there  is  a  good  condition 
without  words  of  re-entry.  Paschall  v.  Pass- 
more,  15  Pa.  (8  Harris)  295,  308. 


The  word  "provided"  generally  creates 
a  condition.  Act  July  2,  1839,  provided  that 
there  should  be  a  forfeiture  of  money  bet 
on  an  election,  provided  suit  be  brought  for 
it  within  two  years  from  the  bet  Held, 
that  the  provision  as  to  the  action  was  a 
condition,  and  not  a  statute  of  limitations, 
wiiich  must  be  set  up  against  a  suit  for  the 
money.  Forscht  v.  Green,  53  Pa.  (8  P.  F. 
Smiti^)  138»  140. 

While  the  word  "provided"  ordinarily 
indicates  that  a  condition  follows,  there  is 
no  magic  in  the  term,  but  the  clause.  In  a 
contract  or  written  instrument  Is  to  be  con- 
strued from  the  words  employed,  and  from 
the  purpose  of  the  parties,  gathered  from 
the  whole  Instrument  Boston  Safe-Deposit 
&  Trust  Co.  V.  Thomas,  53  Pac.  472,  473,  59 
Kan.  470;  Heaston  v.  Randolph  County 
Com'rs,  20  Ind.  398,  403. 

The  word  "provided,"  as  used  in  a  law, 
does  not  necessarily  mean  that  the  matter 
which  may  succeed  it  is  a  proviso  in  its  tech- 
nical sense,  as  a  restraint  or  a  modification 
or  an  exception  to  something  which  would 
otherwise  have  been  within  the  law,  the 
matter  of  the  succeeding  words  determining 
whether  or  not  it  is  a  technical  proviso. 
Carroll  r.  8tate,  58  Ala.  896,  401. 

The  word  "provided,"  in  the  section  of 
the  Code  granting  exemptions  on  a  certain 
quantity  of  land,  provided  that  it  is  chiefly 
valuable  for  agricultural  purposes,  means 
"upon  condition."  Piedmont  Nat  Building' 
&  Loan  Ass'n  v.  Bryant  41  8.  B.  661,  GC3, 
115   6a.   417. 

The  wx)rd  "provided,"  in  a  statute,  does 
not  always  introduce  a  necessary  condition. 
Stanley  v.  Colt,  72  U.  8.  (5  Wall.)  119,  18  L. 
Ed.  502.  The  whole  section  should  be  con- 
sidered for  the  purpose  of  determining  the 
legislative  Intent  Smalley  v.  Ashland 
Brownstone  Co.,  72  N.  W.  29,  80,  114  Mich. 
107. 

An  Insurance  policy  contained  a  provi- 
sion as  follows:  "Provided,  also,  that  the 
mortgagee  or  trustee  shall  notify  the  com- 
pany of  any  change  of  ownership  or  Increase 
of  hazard  which  shall  come  to  his  or  her 
knowledge,  and  shall  have  such  change  of 
ownership  or  Increase  of  hazard  indorsed  on 
the  poUcy."  Held,  that  the  term  "provided," 
as  here  used,  must  be  construed  as  a  condi- 
tion, for  such  was,  without  doubt,  the  inten- 
tion of  the  parties.  "No  better  word  ex- 
presses a  condition,  and  it  is  always  so  tak- 
en unless  the  context  shows  that  the  Intent 
was  to  create  a  covenant"  Ormsby  v.  Phe- 
nix  Ins.  Co.,  58  N.  W.  301,  303,  5  8.  D.  72 
(quoting  And.  Law  Diet). 

"Provided."  as  used  in  a  will  giving  a 
legacy,  provided  the  legatee  arrived  at  a 
certain  age,'  means  that  the  legacy  is  contin- 
gent   Oolt  V.  Hubbard,  33  Conn.  281,  288. 
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The  expression,  "I  give  and  bequeath  to 

A.  B.  at  the  age  of  twenty-one,"  or  "if  he 
arrlyes  at  twenty-one,**  or  •'provided  he  lives 
to  be  twenty-one,"  or  "In  case  of  his  ar- 
riving at  twenty-one,"  or  "when  he  arrives 
at  the  age  of  twenty-one,"  have  all  been 
held  to  be  contingent  legacies.  Gilford  v. 
Thorn,  0  N.  J.  Bq.  (1  Stockt)  702,  704,  720. 

"Provided"  usually  Indicates  a  condi- 
tion, and,  as  used  in  a  will  creating  a  trust, 
provided,  howevw,  that  on  the  death  of  the 
beneficiary  his  share  should  be  paid  to  a 
certain  institution,  would  seem  to  show  that 
a  trust  for  the  life  of  the  beneficiary  was 
created,  with  a  subsequent  condition  that  on 
its  termination  the  portion  allotted  to  the 
beneficiary  should  pass  to  the  Institution. 
Locke  V.  Fanners'  Loan  &  Trust  Co.,  35  N. 

B.  678,  582,  140  N.  Y.  135. 

A  bequest  of  money  in  bank,  "provided** 
the  said  amount  is  collected  from  the  assets 
of  the  stockholders  of  said  bank,  means  up- 
on condition  or  with  the  understanding  that 
the  amount  shall  be  collected  out  of  that 
debt,  and,  if  not,  then  the  bequest  is  not  to 
be  paid.    Appeal  of  Smith,  103  Pa.  559,  562. 

The  word  "provided,"  as  used  in  a 
lease  of  oil  and  gas  under  a  certain  tract 
of  land,  by  which  the  lessor  Is  to  be  com- 
pensated solely  by  a  share  of  the  product, 
provided  that  a  well  shall  be  commenced  on 
the  described  premises  within  a  specified 
time,  is  a  word  of  condition;  so  that,  if  the 
lessee  makes  no  attempt  to  comply  with  the 
provision  within  the  time  specified,  the  lease 
becomes  forfeitable  at  the  option  of  the 
lessor.  Hugglns  v.  Daley  (U.  S.)  09  Fed. 
606^  610,  40  O.  O.  A.  12,  48  L.  R.  A.  820. 

In  construing  a  will  leaving  certain  lands 
to  testator's  wife,  provided  she  had  no  law- 
ful issue,  the  court  said:  "The  probable  in- 
tention of  this  proviso  was,  ^provided  she 
has  no  lawful  Issue  by  me.*  Men  do  not  or- 
dinarily look  to  remote  occurrences  In  the 
structure  of  their  wills,  and  especially  un- 
learned men.  The  testator  was  young,  and 
his  wife  was  young,  and  it  was  natural  for 
them  not  to  despair  of  issue,  although  at  the 
time  of  the  will  he  was  in  ill  health.  In 
case  of  leaving  children,  posthumous  or  oth- 
erwise, he  might  think  that  the  gift  to  his 
wife  of  the  whole  of  his  estate  was  more 
than  conjugal  affection  would  require  or 
parental  prudence  justify.  In  that  event 
he  might  mean  to  displace  the  whole  estate 
of  his  wife,  and  leave  her  to  her  dower  at 
the  common  law,  and  the  children  to  their  in- 
heritance by  descent  This  interpretation 
would  afford  a  rational  exposition  of  the 
clause,  and  perhaps  ought  not  to  be  re- 
jected, although  there  is  no  express  limita- 
tion in  the  words.  In  this  view,  it  is  not 
very  material -whether  It  be  considered  as  a 
condition  precedent  or  subsequent,  though 
the  general  analogies  of  the  law  would  cer- 


tainly lead  to  the  conclusion  that  it  was  in 
the  latter  predicament  As  a  condition.  In 
the  event  proposed,  the  prior  estate  of  the 
wife  would  be  defeated;  but  there  would 
be  no  estate  devised  to  the  issue.  They 
would  take  by  descent  as  heirs  and  not  by 
devise.  It  would  be  going  quite  too  far  to 
construe  mere  words  of  condition  to  include 
a  contingent  devise  to  the  issue;  to  infer 
from  words  defeating  the  former  estate  an 
Intent  to  create  a  new  estate  in  the  Issue, 
and  that  estate  a  fee,  and  a  clear  substitute 
for  the  former.  No  court  would  feel  jus- 
tified, upon  so  slender  a  foundation,  to  es- 
tablish so  broad  a  superstructure^  Nor  can 
any  Intention  to  give  a  fee  to  the  wife  be 
legally  deduced  from  the  proviso.  In  any 
way  of  interpreting  the  terms,  because  It  Is 
as  perfectly  consistent  with  the  intention  to 
defeat  a  life  estate  as  a  fee  in  the  whole 
of  the  lands.  The  testator,  with  a  limited 
property,  might  justly  think  it  too  much  to 
take  from  his  own  issue  the  substance  of 
their  Inheritance,  during  a  long  minority, 
in  favor  of  a  wife,  who  plight  live  many 
years  and  form  new  connections.  In  such 
an  event,  leaving  her  to  the  general  provi- 
sion of  law  as  to  dower  would  not  be  ud- 
kindness  nor  injustice.  But  it  is  sufilclent 
to  say  that  the  words  are  too  equivocal  to 
enable  the  court  to  ascertain  from  them  the 
clear  purpose  of  establishing  a  fee.  And 
if  the  proviso  refers  to  any  lawful  issue 
by  any  other  husband,  then  it  must  be  deem- 
ed a  condition  subsequent;  and,  in  the  events 
which  have  happened,  the  estate  of  the 
wife,  whether  It  be  for  life  or  in  fee,  has  been 
defeated."  Wright  v.  Page,  23  U.  S.  ao 
Wheat)  204,  239,  6  L.  Ed.  303. 

As  ooTenaat  or  llmitatioau 

The  word  **provIso'*  or  "provided"  it- 
self Is  sometimes  taken  as  a  limitation  and 
sometimes  as  a  covenant  Lyon  v.  Hersey, 
8  N.  B.  518,  520,  103  N.  Y.  264;  (citing  2 
Wash.  Real  Prop.  21);  Heaston  v.  Board  of 
Ck>m'rs  of  Randolph  County,  20  Ind.  398,  403. 

The  phrase  "provided,  however,'*  when 
used  In  a  deed,  will  be  construed  to  be  a 
covenant  rather  than  a  condition,  when  such 
construction  can  be  reasonably  given.  Har- 
tung  V.  Witte,  18  N.  W.  175,  177,  59  Wis. 
285. 

The  word  "proviso**  is  an  appropriate 
one  to  constitute  a  common-law  condition 
in  a  deed  or  will,  but  this  is  not  the  fixed 
and  invariable  meaning  attached  to  it  by 
the  law  in  these  instruments;  on  the  con- 
trary, it  gives  way  to  the  Intent  of  the  par- 
ties as  gathered  from  an  examination  of  the 
whole  instrument,  and  has  frequentiy  been 
thus  explained  and  applied  as  expressing 
simply  a  covenant  or  limitation  In  trust 
Stanley  v.  Colt  72  U.  a  (5  Wall.)  119,  166, 
18  L.  Ed.  502;  Woodruff  v.  Woodruff,  16 
Ati.  4,  6,  44  N.  J.  Eq.  (17  Stew.)  349,  1  L.  R. 
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A.  880.  It  was  lo  applied  in  constralng  a 
devise  of  real  estate  to  a  certain  chnrch* 
"provided  tliat  said  real  estate  be  not  ever 
hereafter  sold,  but  tliat  tlie  same  be  leased 
or  let,  and  the  annual  rents  or  profits  there- 
of applied/'  etc  Stanley  v.  Colt,  72  U.  8. 
(5  Wall.)  119,  166,  18  L.  Bd.  502.  Where  it 
was  recited  after  the  habendum  clause  of  a 
deed,  "provided  nevertheless,  and  upon  the 
following  conditions,*'  that  if  the  grantor 
survives  the  grantee  he  sliall  have  the  right 
within  a  specified  time  to  buy  back  the  estate 
at  a  price  to  be  fixed  by  arbitration,  such 
clause  creates  a  covenant  in  spite  of  the  words 
with  which  it  was  introduced.  Woodruff  v. 
Woodruff,  16  Atl.  4,  6,  44  N.  J.  Eq.  (17  Stew.) 
849,  1  L.  B.  A.  880. 

There  has  been  much  nice  discussion 
upon  the  word  ^'provided."  2  Go.  72;  Gro. 
Bliz.  242,  385,  486,  660;  Cra  Car.  12&  It  Is 
certain,  as  is  said  by  Justice  Swift,  that 
there  is  no  word  more  proper  to  express  a 
condition  than  this  word  '*provlded";  and 
It  shall  always  be  so  taken  unless  it  appears 
from  the  context  to  be  the  intent  of  the  par^ 
ties  that  it  shall  constitute  a  covenant 
Wright  V.  Tuttle  (Conn.)  4  Day.  826.  It  was 
stipulated  by  A.,  in  a  covenant  between  him 
and  B.,  that  B.  should  be  entitled  to  use  A.'s 
patent  right  three  days  in  a  week  until  the 
27th  of  December,  and  that  A.  would  not 
prosecute  any  action  against  B.  for  any 
former  violation  of  A.'s  right,  provided  B. 
should  not  run  his  machine  after  the  17th 
of  December,  or  by  any  other  machine  in- 
fringe A.*s  right  during  its  continuance. 
Such  proviso,  thus  Introduced  to  limit  A.'s 
covenants,  did  not  operate  as  an  estoppel 
against  B.  to  prevent  him  from  showing  the 
truth  in  regard  to  the  validity  of  the  right 
claimed  by  A.  Bich  v.  Atwater,  16  Conn. 
400,  419. 

The  word  "provided"  is  an  apt  word  to 
create  a  condition,  yet  it  does  not  neces- 
sarily Import  a  condition;  and  it  is  often 
used  by  way  of  limitation  or  qualification 
only,  especially  when  it  does  not  introduce 
a  new  clause,  but  only  serves  to  qualify  or 
restrain  the  generality  of  a  former  clause. 
Chapin  V.  Harris,  90  Mass.  (8  Allen)  594,  596 
(citing  Cromwel's  Case,  2  Coke,  72a;  Co.  Lltt 
146b,  203b). 

"Provided  such  devise,  legacy,  or  in* 
terest  be  not  made  to  an  heir  at  law  of  the 
testator,"  as  used  in  St.  1838-,  tit  "Estates," 
c.  1,  wMch  provides  that  if  any  beneficial 
devise,  legacy,  or  Interest  shall  be  made  or 
given  in  any  will  or  codicil,  etc,  to  any  per- 
son subscribing  such  will  or  codicil  as  a 
witness  to  the  execution  thereof,  such  de- 
7ise,  legacy,  or  Interest  shall  be,  as  to  such 
subscribing  witnesses  or  persons  claiming 
under  them,  null  and  void,  etc.,  provided 
such  devise,  legacy,  or  interest  be  not  made 
to  an  heir  at  law  of  the  testator,  qualifies 


the  entire  enactment,  and  in  efTect  declares 
that  although,  in  all  other  cases  where  a 
devisee  shall  be  a  subscribing  witness,  the 
devise  sliall  be  void,  and  the  devisee  shall  be 
Incapable  of  taking  under  the  will,  yet  this 
shall  not  extend  to  an  heir  at  law  of  the 
testator  standing  in  the  same  position.  For- 
tune V.  Buck,  23  Conn.  1,  8. 

As  ereating  a  tmst. 

"Provided,"  as  used  in  a  devise  to  homes 
for  aged  men  and  women,  provided  the  trus- 
tees and  managers  of  such  homes  admit  and 
receive  one  man  and  woman  every  year  for 
each  and  every  $400  of  the  income  to  be  de- 
rived from  the  property  given,  does  not  cre- 
ate a  trust  In  favor  of  indefinite  beneficiaries. 
The  natural  office  of  a  proviso  is  not  to  cre- 
ate a  trust  Ordinarily  the  term  signifies  a 
condition.  Bennett  v.  Baltimore  Humane  Im- 
partial Society  and  Aged  Women's  and  Aged 
Men's  Homes,  45  Aa  888,  889,  91  Md.  la 

PROVIDED  BT  ULW. 

See  "As  Provided  by  Law." 

PROVIDENTIALLY  HINDERED. 

"Providentially  hindered,"  as  used  in  a 
contract  for  the  sale  and  manufacture  of  cer- 
tain timber,  providing  that,  if  either  party 
should  fall  to  carry  out  the  contract  faith- 
fully, "then  they  are  to  pay  all  damages  that 
should  occur  from  their  neglect  to  do  so,  un- 
less providentially  hindered/'  does  not  ex- 
empt liability  for  damage  arising  from  the 
breakage  of  machinery.  The  words  "provi- 
dentially hindered"  have  a  strict  legal  sig- 
nificance, are  wholly  unambiguous,  and  par- 
ties will  be  presumed  to  have  contracted 
rather  with  reference  to  thehr  strict  legal 
significance  than  with  reference  to  any  un- 
derstanding of  theirs  touching  the  import  of 
them.  They  include  such  acts  only  as  may 
l)e  attributed  to  the  act  of  God,  and  not  to 
mere  unavoidable  cause,  such  as  from  acci- 
dent resulting  from  and  attributable  to  hu- 
man conduct  Day  t.  Jeffords,  29  S.  B.  691. 
593,  102  Ga.  714. 

PROVISION. 

See  "Special  Provision.** 
Subject  distinguished,  see  "Subject  (Of 
Statute)." 

As  applied  to  legislation,  the  word  "pro- 
vision** has  this  well-understood  meaning: 
"Actual  expression  in  language** — the  cloth- 
ing of  legislative  ideas  In  words,  which  can 
be  pointed  out  upon  the  page  and  read  with 
the  eye;  not  a  conjecture,  or  a  supposition, 
or  an  Inference  drawn  from  other  language 
referring  to  a  different  subject  or  matter. 
State  ex  inf.  Crow  v.  Lund,  67  S.  W.  672,  676, 
167  Mo.  228. 
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Am  nomlnatloii  to  bemefioe. 

"Provlslong."  as  used  in  the  law  of  Ed- 
ward III  enacted  to  suppress  usurpations  of 
the  papal  see,  was  construed  to  restrain  the 
nomination  to  benefices  by  the  Pope  (a  very 
peculiar  meaning  of  the  term).  Mlddletown 
Bank  r.  Maglll,  6  Conn.  28,  52  (ciUng  1  Bl. 
GomnL  60). 

Terms,  ooaditions^  or  stipnlatlons* 

"Provision,'*  as  used  In  a  stipulation  that 
no  agent  of  the  insurer  shall  have  power  to 
waive  any  provision  or  condition  of  an  in- 
surance policy,  is  synonymous  with  '^erms 
and  conditions"  contained  in  the  body  of  the 
policy.  The  word  * 'provision*'  is  a  word  In 
common  use  to  express  the  terms,  stipula- 
tions, and  conditions  in  deeds,  contracts, 
statutes,  and  constitutions.  In  law  the  word 
"provision"  Is  a  stipulation;  a  rule  provided; 
a  distinct  clause  in  an  instrument  or  statute; 
a  rule  or  principle  to  be  referred  to  for  guid- 
ance, ab  the  provisions  of  law,  the  provisions 
of  the  Constitution.  Cent  Diet  Substan- 
tially the  same  definition  is  given  In  Web- 
ster's Dictionary  and  in  the  Encyclopeedic 
Dictionary.  Snyder  v.  Dwelling  House  Ins. 
Co.,  87  Atl.  1022,  1023,  59  N.  J.  Law,  544,  69 
Am.  St  Hep.  625. 

''Provision  of  the  policy,"  within  the 
meaning  of  a  life  policy  providing  that  no 
agent  of  the  company  shall  have  power  to 
waive  any  provision  or  condition  of  the  pol- 
icy, includes  a  stipulation  in  the  policy  re- 
quiring insured  to  furnish  proofto  of  losa 
Dwelling  House  Ins.  Ga  v.  Snyder,  34  Atl. 
931,  932,  59  N.  J.  Law.  la 

PBOVISIONAXi  APPOniTMElfT. 

An  ofi^cer  provisionally  appointed  Is  one 
appointed  to  fill  an  oflSce  which  is  properly 
elective  until  the  vacancy  can  be  regularly 
filled.  State  v.  Lovell,  12  South.  841.  848»  70 
Miss.  809. 

PBOVZSIOHAXi  GOVEBKBCEHT. 

**A  provisional  government  is  one  tem- 
porarily established  in  anticipation  of  and  to 
exist  and  continue  until  another  shall  be  in- 
stituted and  organized  in  its  stead."  Cham- 
bers V.  Fisk,  22  Tex.  504,  535. 

PBOVmONAL  BEMEDT. 

The  word  ♦•provisional"  is  defined  •'pro- 
vided for  present  need;  for  the  occasion." 
Webst  Diet  A  provisional  remedy  must 
therefore  be  something  which  is  provided  for 
present  need,  or  for  the  occasion;  that  is, 
one  adapted  to  meet  a  particular  exigency. 
It  is  necessary  to  the  commencement  of  an 
action  that  process  should  be  served  upon 
the  defendant  The  general  rule  is  that  such 
service  must  be  personal.    In  some  cases  a 


personal  service  is  '  impossible.  For  such 
emergencies  provision  has  been  made  for  a 
substituted  service.  This  remedy  is  one  pro- 
vided for  a  present  need.  It  is  not  the  ordi- 
nary one,  but  is  given  as  a  substitute  there- 
for, and  given  because  the  case  is  a  special 
one,  to  which  the  ordinary  and  general  mode 
of  procedure  was  inapplicable  and  useless. 
Therefore  an  order  providing  for  a  substi- 
tuted service  grants  a  provisional  remedy, 
within  the  meaning  of  that  term  as  used  in 
the  Code  of  Civil  Procedure.  McCarthy  ▼. 
McCarthy  (N.  ¥.)  M  How.  Prac.  97,  100. 

•Tro visional  remedies,  as  known  undar 
the  Code  and  spoken  of  in  our  statutes,  have 
generally  been  considered  as  quite  distinct 
from  special  proceedings.  Judge  Hoffman, 
in  the  preface  to  his  Provisional  Remedies, 
says  that  the  Code  of  Procedure,  having  di- 
vided remedies  in  the  courts  of  justice  into 
actions  and  cq;)ecial  proceedings,  has  a  snbdi- 
viirion  under  the  head  of  actions,  termed  *0/ 
Provisional  Remedies  in  Civil  Actions.' 
Those  form  the  subject  of  the  seventh  title 
of  part  2  of  the  Code  of  New  York;  and  that 
title  is  separated  into  five  chapters.  Thes^e 
chapters  comprise  the  important  subjects  of 
arrest  and  bail,  claim  and  delivery  of  per- 
sonal property,  attachments,  and  provisional 
remedies,  embracing  receivers  and  some  mis- 
cellaneous proceedings.  In  his  work  he  treats 
the  foregoing  as  provisional  remedies.  Mr. 
Thompson's  nomenclature  of  provisional  rem- 
edies Is  the  very  same,  except  the  fifth, 
which  is  entitled  'Receivers  and  Other  Pro- 
visional Remedies,'  to  which  he  adds  a  sixth, 
namely,  *Writ  of  Ne  Bxeat'  It  is  well  known 
that  the  Legislature  of  Wisconsin  took  the 
Code  of  New  York  as  they  found  it  on  the 
day  of  its  adoption,  without  one  word  added 
or  one  left  out;  and  consequently  the  fore- 
going works  are  commentaries  on  our  Code, 
as  much  as  on  that  of  New  York."  Witter 
V.  I^on,  84  Wis.  564,  574. 

A  provisional  remedy  is  a  collateral  pro- 
ceeding, permitted  only  in  connection  with  a 
legal  action  and  as  one  of  its  Incidents. 
Suavely  ▼.  Abbott  Buggy  Co.,  12  Pac  522, 
525,  86  Kan.  106. 

Laws  1800,  c.  264,  I  10,  snbd.  8,  giving 
an  appeal  from  an  order  granting  a  provi- 
sional remedy,  should  be  construed  to  Include 
an  order  requiring  the  defendants  to  give 
plaintiff  an  inspection  and  copies  of  certain 
papers  and  documents  in  their  possession; 
such  remedy  being  formerly  procured  by  an 
ancillary  suit  in  equity  for  a  discovery,  but 
which  is  now  granted  by  order  in  the  prin- 
cipal cause.  Such  remedy  is  afiSrmatlve  re- 
lief, given  when  the  exigencies  of  the  case 
require  it,  and  it  la  a  remedy  outside  of  and 
beyond  those  ordinary  proceedings  In  an  ac- 
tion which  relate  merely  to  matters  of  prac- 
tice and  procedure,  or  which  rest  entirely  in 
the  discretion  of  the  court    Such  character 
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of  the  remedy  makes  tbe  same  a  proyisional 
remedy.    Noonan  v.  Orton,  28  Wis.  386,  387. 

The  term  "provisional  remedy,"  In  Code, 
S  139,  whlcb  declares  that  from  the  time  of 
the  service  of  a  summons  in  a  civil  action  or 
the  allowance  of  a  provisional  remedy  the 
court  is  deemed  to  have  acquired  Jurisdiction 
and  to  have  control  of  all  the  subsequent 
proceedings,  does  not  include  the  approval  of 
an  undertaking  by  the  sheriff  in  an  action 
of  claim  and  delivery.  Nosser  ▼.  Gorwin  (N. 
Y.)  86  How.  Prac.  540,  542. 


PROVISIONS. 

See  "Necessary  Provisions";  "Pecuniary 
Provision";  "Properly  Provisioned." 

The  word  "provisions,"  as  used  in  2  Rev. 
St  p.  493,  §  1,  providing  for  a  Hen  on  vessels 
for  provisions  and  stores  furnished,  etc., 
strictly  considered,  would  be  confined  to  such 
articles  as  enter  into  the  food  or  substance 
for  hands  and  passengers,  but  will  include 
wood  furnished  a  steamboat  to  supply  her 
furnaces.  Grooke  v.  Slack  (N.  Y.)  20  Wend. 
177. 

"Provision,"  as  used  In  a  statute  pro- 
hibiting forestalling  the  market  by  buying 
any  provision  on  its  way  there,  refers  to 
articles  of  food  for  human  consumption,  and 
does  not  embrace  chop  feed  for  animals. 
Botelor  t.  Washington  (U.  S.)  8  Fed.  Gas. 
962. 

The  word  "provisions"  Includes  oleomar- 
garine and  butterine  and  all  articles  of  food, 
within  the  meaning  of  Pub.  St  c.  68,  I  1, 
providing  that  any  person  may  carry  about 
and  expose  for  sale  fruits,  provisions,  etc., 
without  a  license.  Oommonwealth  t,  Lut- 
ton,  82  N.  E.  848,  157  Mass.  392. 

Artloles  for  sale, 

"Provisions,"  as  used  In  Gen.  Laws,  e. 
224,  I  2,  exempting  provisions  from  seizure 
under  attachment  does  not  include  meat  pur- 
chased by  a  dealer  to  be  sold  again  in  his 
business.  Bond  v.  Tucker,  18  Atl.  653,  65 
N.  H.  165. 

The  term  "provisions,"  as  used  in  a  state 
statute  exempting  provisions  of  a  debtor 
from  execution,  means  articles  of  food  stored 
at  home  or  growing  in  the  fields  for  home 
consumption,  and  does  not  include  canned 
beans,  peas,  tomatoes,  corned  beef,  sardines, 
or  red  herring,  kept  for  sale  by  a  mercantile 
firm-  of  which  the  debtor  Is  a  member.  In  re 
LentB  (TJ.  S.)  97  Fed.  486,  487. 

St  1867,  c.  235  (Gen.  St  c.  133,  I  32) 
exempts  from  execution  "provisions  neces- 
sary, procured,  and  intended  for  the  use  of 
the  family."  Provisions  were  procured  and 
intended  by  the  party  as  a  stock  in  trade, 
for  the  purpose  of  being  sold  by  him,  as  well 
ts  for  the  use  of  his  family.    None  of  tiktoi 


were  set  apart  for  that  use  before  being 
seized  on  execution,  nor  did  the  party,  after 
they  were  so  seized,  claim  any  part  of  them 
as  exempt.  It  was  held  that  such  articles 
were  not  exempt  from  seizure.  Nash  v.  Far- 
rlngton,  86  Mass.  (4  Allen)  157. 

Beans. 

The  term  "provisions,"  in  the  tariff  act 
in  reference  to  the  taxation  of  provisions, 
includes  beans,  as  they  are  raised  for  food. 
Windmuller  v.  Robertson  (U.  S.)  23  Fed.  652, 
653. 

Brandy  and  wine. 

A  bequest  of  corn,  fodder,  meat  and  oth- 
er provisions  includes  wine  and  brandy  kept 
by  testator  for  his  own  use.  Mooney  v.  Ev- 
ans, 41  N.  G.  363,  364. 

Cattle. 

Fat  cattle  are  "provisions  or  munitions 
of  war,"  within  Act  Gong.  July  6,  1812,  mak- 
ing it  a  misdemeanor  for  any  citizen  of  the 
United  States  to  transport  any  naval  or  mili- 
tary stores,  arms  or  munitions  of  war,  or  any 
article  of  provision  from  any  place  in  the 
United  States  to  any  place  in  Ganada.  Unit- 
ed States  V.  Barber,  13  U.  S.  (9  Granch)  243, 
244,  3  L.  Ed.  719. 

Clotlilnc»  dry  goods,  or  slioe. 

The  word  ••provisions"  is  defined  in  the 
Standard  Dictionary  as  "a  supply  of  food; 
that  on  which  one  subsists."  "Subsists" 
means  "to  pi;ovlde  with  subsistence;  that 
which  supports  life,  or  food."  As  used  in 
the  Gode,  making  "provisions"  as  a  privilege 
claim  against  an  administrator  or  adminis- 
tratrix, does  not  include  items  for  clothing, 
dry  goods,  shoes,  etc.  Succession  of  Moise, 
81  South.  99a  991.  107  La.  717. 

Com* 

"Provisions  for  ftimily  use,"  as  used  in 
Gould's  Dig.  c.  68,  9  23,  exempting  from  exe- 
cution all  such  provisions  as  might  be  on 
hand  for  family  use,  will  be  construed  in 
Arkansas  to  include  com,  as  com  is  there 
generally  used  for  bread.  Atkinson  v.  Gatch- 
er,  23  Ark.  101, 103. 

Whatever  is  fit  for  the  food  of  a  family, 
and  is  usually  eaten  for  food,  including  corn 
on  the  ear  in  the  shock,  is  "provisions,"  with- 
in the  meaning  of  Gode,  S  2039b,  restricting 
the  waiver  of  extension  of  provislona  Goch- 
ran  v.  Harvey,  14  S.  E.  580,  581,  88  Ga.  352. 

"Provisions  actually  prepared  and  de- 
signed for  the  subsistence  of  the  debtor's 
family,"  within  the  meaning  of  a  statute 
exempting  such  provisions  from  execution, 
does  not  incltde  a  field  of  standing  com. 
The  debtor  must  not  only  have  articles  which 
may  be  provisions,  but  he  must  actually  have 
prepared  and  appropriated  them  to  the  use 
of  his  own  family.    By  no  reasonable  con- 
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8tractl0Q  of  language  could  grain  or  com 
standing  in  the  field  be  called  ''proYisions*'; 
much  less,  provisions  actually  prepared  and 
designed  for  the  use  of  the  debtor's  family, 
Donahae  ▼.  Steele,  1  Ohio  Dec  130,  18L 

Cotton* 

Under  a  statute  providing  that  no  waiver 
of  exemptions  can  be  effectual  to  render 
wearing  apparel,  household  and  kitchen  fur- 
niture, and  provisions  subject  to  execution,  it 
is  held  that  cotton  belongs  to  none  of  these 
classes,  though  produced  by  labor  performed 
under  sustenance  afforded  by  exempt  pro- 
vision, and  that  it  does  not  take  the  place  of 
the  provisions  consumed  in  its  production, 
and  is  not  exempt  Butler  T.  Shiver,  4  S.  B. 
116,  79  Ga.  172. 

Food  for  an  I  mall. 

Under  a  statute  exempting  from  execu- 
tion provisions  and  forage  on  hand  for  home 
consumption,  cotton  seed  suitable  for  feeding 
stock  is  exempt  Stephens  v.  Hobb8»  36  S. 
W.  287.  14  Tex.  Civ.  App.  148. 

Fruits. 

The  term  "provisions,**  in  Laws  1807,  c 
76,  S  1,  providing  that  no  person  shall  with- 
out a  license  peddle  articles  other  than  pro- 
visions and  certain  other  things,  includes 
dsh,  vegetables,  meat  milk,  bread,  and  fruits, 
which  articles  are  specified  in  similar  stat- 
utes immediately  preceding  the  statute  in 
question.  '*An  ordinary  meaning  of  the  word 
•provisions*  is  food;  victuals;  eatables.' 
Fruits,  especially  apples,  pears,  peaches,  ba- 
nanas, oranges,  and  pineapples,  supply  nutri- 
ment to  the  body,  and  are  food.  The  use  of 
them  has  largely  increased  in  the  last  40 
years,  and  there  is  now  less  occasion  than 
formerly  to  use  the  term  'fruits'  in  addition 
to  the  word  'provisions,'  to  describe  them." 
State  ▼.  Angelo,  51  Atl.  905,  906,  71  N.  H. 
224. 

loe. 

"Provisions,"  as  used  In  Pub.  St  c.  68, 
I  1,  providing  that  any  person  may  go  from 
place  to  place  in  the  same  town,  exi)osing 
for  sale  and  selling,  among  other  things,  pro- 
visions, means  food,  victuals,  fare,  proven- 
der, etc.,  and  does  not  include  ice.  Common- 
wealth V.  Reid,  56  N.  E.  617,  175  Mass.  325. 

Miloli  oow. 

"Provisions,"  as  used  In  Code,  |  5212, 
providing  that  a  debtor  may  waive  his  exten- 
sion rights,  except  as  to  household  and  kitch- 
en furniture,  and  provisions  not  exceeding  a 
certain  amount  in  value,  does  not  Include  a 
milch  cow.  Wilson  v.  McMillan,  6  S.  B.  182, 
183,  80  Ga.  733. 

Momey  or  supplies. 

"Provisions,"  as  used  In  Rev.  Code,  S 
1858,  giving  a  lien  on  crops  for  advances  of 


provisions,  etc.,  to  make  a  crop,  means  food 
for  men  and  beasts  employed  in  making  the 
crop,  and  does  not  include  money  or  sup- 
plies to  pay  the  hire  of  laborers.  McLester 
V.  Somerville,  54  Ala.  670,  676. 

Untlireslied  sndiLi 

Whethtf  the  word  "provisioni^  as  used 
in  a  statute  exempting  the  provisions  of  a 
debtor  from  attachment  includes  unthreshed 
wheat  and  oats,  is  a  question  of  fact  for  the 
Jury.  Ladd,  J.,  dissenting,  says  that  there 
is  nothing  technical,  scientific  or  unusual  in 
the  word  "provisions"  as  used  in  the  statute, 
calling  for  interpretation  by  the  Jury.  It 
seems  the  question  whether  or  not  any  given 
thing  is  "provision"  within  the  meaning  of 
the  statute  must  depend  on  the  nature  of 
the  thing  itself,  and  the  use  to  which  it  is 
and  may  be  put  Plummer  t.  Currier,  52  N. 
H.  287,  297. 

PROVISIONS  OF  I.AW. 

The  phrase  "provisions  for  the  payment 
thereof  made  by  law,"  in  Act  June  2,  1859, 
§  11,  authorizing  the  Secretary  of  State  to 
examine  and  determine  the  claims  of  all  per- 
sons against  the  state  in  cases  where  pro- 
visions for  the  payment  shall  have  been 
made  by  law,  etc.,  means  under  warrant  of 
law  previously  enacted.  Shattuck  T.  Kin- 
cald,  49  Pac.  777.  778,  31  Or.  879. 

Code  Civ.  Proc.  I  414,  providing  that  the 
'^provisions  of  law"  applicable  to  a  certain 
case  immediately  before  such  act  took  effect 
should  continue  to  be  so  applicable,  notwith- 
standing the  repeal  thereof,  does  not  refer 
simply  to  statutory  provisions,  but  appliea 
also  to  a  rule  or  doctrine  established  by  Ju- 
dicial decision.  Clark  v.  Lake  Shore  &  M. 
S.  Ry.  Co.,  94  N.  Y.  217,  220. 

Rev.  St  §  6760,  provides  that  quo  war- 
ranto may  be  maintained  against  a  public 
officer  who  does  or  suffers  an  act  which  by 
the  "provisions  of  law"  works  a  forfeiture 
of  his  office.  Under  the  common  law  an  of- 
ficer might  be  removed  for  offenses  of  so 
infamous  a  character  as  to  render  the  officer 
unfit  to  execute  any  public  office,  though  such 
act  had  no  immediate  relation  to  the  office; 
or  for  such  acts  as  were  against  his  official 
oath  and  official  duties;  or  for  those  which 
were  a  violation  of  his  official  oath  and  also- 
indictable.  But  section  6,  art  10,  of  the 
Constitution  provides  that  county  officers 
may  be  removed  in  such  manner  and  **for 
such  cause  as  shall  be  prescribed  by  law." 
Held  that  the  evident  object  of  this  pro- 
vision being  to  vest  the  removal  of  office  in 
the  discretion  of  the  Legislature,  its  discre- 
tion having  been  exercised  in  Rev.  St  §J 
1021,  1032,  1034,  1085,  1246.  1329,  1685,  1732, 
1736,  6900,  6909,  6917,  a  sheriff  was  not  sub- 
ject to  removal  by  quo  warranto  unless  he 
had  committed  some  act  which  was  a  cause- 


PROVISO 


5756 


PROVISO 


of  forfeiture  or  remoyal  under  such  statutea. 
State  T.  McLain,  50  N.  E.  907,  58  Ohio  St 
Sid. 

PROVISO. 

A  proviso  la  generally  Intended  to  re- 
strain the  enacting  clause,  and  to  except 
something  which  would  have  otherwise  been 
within  It,  or  in  some  measure  to  modify  the 
enacting  clause.  Wayman  v.  Southard,  23 
U.  S.  (10  Wheat)  1,  30,  6  L.  Ed.  253;  Ex 
parte  Lusk,  2  South.  140,  142,  82  Ala.  519; 
McRae  v.  Holcomb,  46  Ark.  806,  810;  State 
V.  Stapp,  29  Iowa,  651,  553. 

The  office  of  a  '*provl8o"  generally  Is 
either  to  except  something  from  the  enacting 
clause,  or  to  qualify  or  restrain  Its  generality, 
or  to  exclude  some  possible  ground  of  mis- 
interpretation of  It,  as  extending  to  cases 
not  Intended  by  the  Legislature  to  be  brought 
within  its  purview.  Minis  v.  United  States, 
40  U.  S.  (15  Pet)  423,  445,  10  L.  Ed.  791; 
In  re  Matthews  (U.  S.)  109  Fed.  603,  614; 
De  Graff  v.  Went  45  N.  B.  1075,  1077,  164 
111.  485;  Ex  parte  Lusk,  2  South.  140,  142, 
82  Ala.  519.  If  repugnant  to  the  purview. 
It  Is  not  void,  but  stands  as  the  last  expres 
slon  of  the  Legislature.  Farmers*  Bank  of 
Fayettevllle V.Hale. 59  N.  Y.53,59  (citing  Sav- 
ings Inst  V.  Makin,  23.  Me.  [10  Shep.]  360). 
A  proviso  in  a  grant  or  enactment  is  some- 
thing taken  back  ftom  the  power  first  de- 
clared. The  grant  or  enactment  is  to  read, 
not  as  if  the  larger  power  was  ever  given, 
but  as  if  no  more  was  ever  given  than  Is 
contained  within  the  terms  or  bonds  of  the 
proviso.  People  v.  Kelly  (N.  Y.)  5  Abb.  N. 
C.  383,  404. 

A  proviso  is  defined  to  be  a  clause  in- 
serted in  an  act  of  the  Legislature,  a  deed, 
a  written  agreement,  or  other  instrument 
which  generally  contains  a  condition  that  a 
certain  thing  shall  or  shall  not  be  done,  in 
order  that  an  agreement  contained  in  an- 
other clause  shall  take  effect  The  proper 
business  of  a  proviso  is  now  held  to  be,  not 
to  repeal  the  purview  of  the  statute,  but  to 
except  something  from  it  or  to  qualify  or 
restrain  its  generality,  or  to  exclude  some 
possible  ground  of  misinterpretation  of  Its 
extent  Wllkes-Barre  Electric  Light  Co.  v. 
Wllkes-Barre  Light  Heat  &  Motor  Co.  (Pa.) 
4  Kulp,  47,  52. 

A  proviso  in  a  statute  Is  to  be  strictly 
construed.  It  takes  no  case  out  of  the  en- 
acting clause  which  is  not  fairly  within  the 
terms  of  the  proviso.  In  re  Matthews  (U. 
S.)  109  Fed.  603,  614;  De  Graff  v.  Went  45 
N.  E.  1075,  1077,  164  111.  485;  McRae  v.  Hol- 
comb, 46  Ark.  306.  310.  In  short,  a  proviso 
covers  special  exceptions  only  out  of  the  en- 
acting clause,  and  those  who  set  up  any 
such  exceptions  must  establish  same  as  be- 
ing within  the  words,  as  well  as  within  the 
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reason,  thereof.  McRae  v.  Holcomb,  46  Ark. 
306,  310.  A  corollary  to  this  proposition  is 
that  no  proviso  should  be  construed  so  as  to 
destroy  the  enacting  clause;  for  it  is  funda- 
mental that  If  possible,  a  statute  should  be 
so  construed  as  that  all  parts  of  it  shall 
stand.  In  re  Matthews  (U.  S.)  109  Fed.  603, 
614. 

In  England  the  rule  is  that  where  the 
proviso  of  an  act  of  Parliament  is  directly 
repugnant  to  the  main  body  of  it  the  proviso 
shall  be  held  a  repeal,  as  it  speaks  the  last 
intention  of  the  lawmakers.  But  in  Penn- 
sylvania a  proviso  is  regarded  as  a  saving 
clause,  and  where  it  is  repugnant  to  the  act 
it  is  a  nullity.  In  re  Shewell  Ave.,  20  Pa. 
Ca  Ct  R.  278,  280. 

The  ordinary  office  of  a  proviso  in  a 
statute  is  to  except  out  of  the  act  that  which 
would  otherwise  be  included,  but  this  rule 
must  not  be  carried  too  far.  Such  clauses 
are  often  introduced  from  excessive  caution, 
and  for  the  purpose  of  preventing  a  possible 
misinterpretation  of  the  act  by  including 
therein  that  which  was  not  Intended.  The 
rule  Is  therefore  not  one  of  universal  obliga- 
tion, and  must  yield  to  the  cardinal  rule 
which  requires  a  court  to  give  effect  to  the 
general  intent  if  that  can  be  discovered 
within  the  four  comers  of  the  act  If  such 
general  intention  would  be  defeated  by  con- 
struing the  act  as  embracing  everything  of 
the  same  general  description  as  those  par- 
ticularly excepted  therefrom,  an  ordinary  ap- 
plication of  the  rule  Is  not  admissible.  Bagg- 
aley  v.  Pittsburg  &  Lake  Superior  Iron  (3o. 
(TJ.  8.)  90  Fed.  686,  638,  83  C.  C.  A.  202. 

The  term  **proviso,"  from  its  origin,  sug- 
gests the  employment  of  prevision,  as  if  the 
Legislature  had  declared:  "Look  out  for  It 
See  that  the  general  words  of  the  enacting 
clause  shall  not  have  a  particular  effect" 
Sherman  v.  Santa  Barbara  C!o.,  59  Cal.  488. 

Am  applying  to  body  of  emaotnient. 

The  office  of  a  "proviso"  Is  to  limit  or 
restrict  the  general  language  preceding  it 
and  not  to  enlarge  the  enacting  clause. 
Commonwealth  v.  Charity  Hospital,  48  Atl. 
906,  907,  199  Pa.  119;  Patterson  v.  Winn,  24 
U.  S.  ai  Wheat)  380,  387,  6  L.  Ed.  500;  Van 
Relpen  v.  Jersey  City,  88  Atl.  740,  742,  58  N. 
J.  Law,  262;  State  v.  Browne,  57  N.  W.  659, 
660,  56  Minn.  269. 

A  proviso  is  something  ingrafted  upon  a 
preceding  enactment  generally  introduced  by 
the  word  '•provided."  De  Graff  v.  Went  45 
N.  B.  1075,  1077.  164  IlL  486. 

A  proviso  Is  something  Ingrafted  upon  a 
preceding  enactment  and  is  legitimately  used 
for  the  purpose  of  taking  special  cases  out  of 
the  general  enactments  and  providing  spe- 
cially for  them.  Butte  &  B.  Consol.  Min. 
Co.  ▼.  Montana  Ore-Purchasing  C!o.,  60  Pac 
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1089,  1042,  24  Mont  125;  Ex  parte  Lusk,  2 
South.  140,  142,  82  Ala.  519;  Sherman  ▼. 
Santa  Barbara  (bounty,  59  Gal.  483;  Hender- 
son Loan  &  Real  Estate  Aas'n  y.  People,  45 
N.  E.  141,  143,  163  111.  196;  State  ex  rel. 
Crow  V.  City  of  St  Louis,  73  S.  W.  623,  629, 
174  Mo.  125.  The  office  of  a  proviso  is  ei- 
ther to  except  something  from  the  enacting 
clause,  or  to  qualify  or  restrict  its  generality, 
or  to  exclude  some  possible  ground  of  mis- 
representation of  it,  as  understanding  a  case 
not  intended  by  the  Legislature  to  be 
brought  within  its  purview.  Minis  v.  United 
States,  40  U.  S.  (15  Pet.)  423,  10  L.  Ed.  791. 
A  proviso  in  deeds  and  laws  is  a  limitation 
or  exception  to  a  grant  made  or  authority 
conferred.  Bloat  v.  McComb.  42  N.  J.  Law 
(13  Vroom)  485  (citing  Vorhees  v.  Bank  of 
United  States,  35  U.  S.  [10  Pet]  449,  9  L.  Ed. 
490). 

The  nature  and  office  of  the  proviso  be- 
ing to  restrain  or  qualify  some  preceding 
matter,  it  should  be  confined  to  what  pre- 
cedes it  unless  it  fairly  appears  to  have 
been  Intended  to  apply  to  some  other  mat- 
ter. It  should  be  construed  to  relate  to  the 
immediately  preceding  parts  of  the  clause  to 
which  it  is  attached,  and  will  be  so  restrict- 
ed, in  the  absence  of  anything  in  its  terms 
or  the  subject  it  deals  with  evincing  an  in- 
tention to  give  it  a  broader  effect  State  v. 
Bellew,  56  N.  W.  782,  784,  86  Wis.  189  (citing 
Suth.  St  Const  I  223). 

A  proviso  in  deeds  or  laws  is  a  limitation 
or  exception  to  a  grant  made  or  authority 
conferred,  the  effect  of  which  is  to  declare 
that  the  one  shall  not  operate  or  the  other 
be  exercised  except  in  the  case  provided, 
and  the  rule  is  that  where  a  general  inten- 
tion is  expressed,  and  the  act  expresses  also 
a  particular  Intention  incompatible  with  the 
general  intention,  the  particular  intention  is 
to  be  considered  in  the  nature  of  an  excep- 
tion. People  V.  Boston,  H.  T.  &  W.  R.  Ck>. 
(N.  Y.)  12  Abb.  N.  C.  230,  247. 

"There  are,  no  doubt  cases  where  a  pro- 
viso might  be  confined  as  affecting  the  sec^ 
tion  only  to  which  it  is  annexed;  but  we  do 
not  understand  this  to  be  the  general  rule." 
Henderson  Loan  &  Real  Estate  Ass'n  v.  Peo- 
ple, 45  N.  B.  141.  143,  163  111.  196. 

A  proviso  to  a  statute  is  intended  to 
qualify  what  Is  affirmed  in  the  body  of  the 
act,  section,  or  paragraph  preceding  it  A 
proviso  "should  be  confined  to  what  precedes 
it,  unless  it  clearly  appears  to  have  been 
intended  to  apply  to  some  other  matter.  It 
is  to  be  construed  in  connection  with  the  sec- 
tion of  which  it  forms  a  part  aud  is  substan- 
tially an  exception.  If  it  be  a  proviso  to  a 
particular  section,  it  does  not  apply  to  oth- 
ers, unless  plainly  intended.  It  should  be 
construed  with  reference  to  the  immediately 
preceding  parts  of  the  clause  to  which  it  at- 


taches." Boynton  v.  People,  46  N.  B.  791, 
792,  1G6  111.  64  (quoting  Suth.  St  Const  I 
223). 

Am  a  ooadltioa. 

A  proviso  is  a  clause  which  generally 
contains  a  condition  that  a  certain  tiling 
shall  or  shall  not  be  done,  in  order  that 
something  In  another  clause  shall  take  effect 
It  implies  a  condition,  and  defeats  the  opera- 
tion of  the  antecedent  clause  conditionally. 
It  avoids  such  antecedent  clause  by  way  of 
defeasance.  Bouv.  Law  Diet  In  Boon  v. 
Juliet  2  Ul.  (1  Scam.)  258»  the  court  said  that 
a  proviso  is  Intended  to  qualify  what  is  af- 
firmed in  the  body  of  an  act,  section,  or  para- 
graph preceding  it  and  is  intended  as  a 
mere  limitation.  In  Sedg.  St  &  Const  Law, 
62,  it  is  said,  quoting  from  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  Voor- 
hees  V.  Bank  of  United  States,  35  U.  S.  aO 
Pet.)  449,  9  L.  Ed«  490:  "A  proviso  in  deeds 
or  laws  is  a  limitation  or  exception  to  a 
grant  made  or  authority  conferred,  the  ef- 
fect of  which  is  to  declare  that  the  one  shall 
not  operate  or  the  other  be  exercised  unless 
in  the  case  provided."  In  Wayman  v.  South- 
ard, 23  U.  S.  (10  Wheat)  1,  30,  6  L.  Ed.  253. 
it  was  said  that  the  proviso  is  generally  in- 
tended to  restrain  the  enacting  clause.  Walsh 
V.  Van  Horn,  22  111.  App.  170,  173. 

"For  time  out  of  mind  conditions  have 
usually  been  preceded  by  such  words  as  "pro- 
viso,' Ita  quod,'  and  'sub  conditione,'  or 
their  modem  equivalents.**  Graves  ▼.  Deter- 
llng,  24  N.  B.  655,  657,  120  N.  Y.  447  (quoted 
in  Trustees  of  Union  College  v.  CAty  of  New 
York,  73  N.  Y.  Supp.  51,  58,  65  App.  Div. 
553). 

A  proviso  in  a  statute  always  implies  a 
condition,  unless  modified  by  subsequent 
words.  Waffle  v.  Gable  (N.  Y.)  53  Barb.  617, 
522. 

"Proviso,"  when  used,  always  implies  a 
condition,  unless  subsequent  words  change 
it  to  a  covenant  Snyder  v.  Dwelling  House 
Ins.  Co.,  37  Ati.  1022,  1023,  59  N.  J.  Law, 
544,  59  Am.  St.  Rep.  625  (citing  2  Bouv.  Law 
Diet  299). 

As  a  oovenant, 

A  "proviso,"  as  the  term  Is  used  with 
reference  to  contracts,  is  the  statement  of 
something  extrinsic  to  the  subject-matter  of 
the  contract  which  shall  go  in  discharge  of 
the  contract  as  a  covenant  by  way  of  de- 
feasance. Wilmington  &  R.  R.  Co.  v.  Robe- 
son, 27  N.  C.  391,  393. 

A  proviso  in  a  covenant  "is,  properly 
speaking,  a  statement  of  something  extrin- 
sic of  the  subject-matter  of  such  covenant 
which  shall  go  in  discharge  of  that  covenant 
by  way  of  defeasance."  La  Point  v.  Cady 
(Wis.)  2  Pin.  515,  522,  2  Chand.  202  (citing 
1  Saund.  Pi.  &  Ev. 
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A  proTlso  in  a  statute  is  a  clanse  which 
defeats  its  operation  conditionally,  and  dif- 
fers from  an  exception,  which  exempts  some- 
thing absolutely  from  the  operation  of  the 
statute  by  express  words  in  the  enacting 
clause.  Acker,  Merrall  &  Condit  r.  Rich- 
ards, 71  N.  T.  Supp.  929,  931,  63  App.  Div. 
305;  Waffle  T.  Goble  (N.  T.)  68  Barb.  517, 
522;  Rowell  ▼.  Janvrin,  45  N..E.  898,  400, 
151  N.  Y.  60;  Western  Assur.  Co.  t.  J.  H. 
Mohlman  Co.  (U.  S.)  83  Fed.  811,  815,  28  C. 
G.  A.  157.  40  L.  R.  A.  561. 

An  exception  takes  out  of  the  statute 
something  that  otherwise  would  be  part  of 
the  subject-matter  of  it  A  proviso  avoids 
them  by  way  of  defeasance  or  excuse. 
Rowell  ▼.  Janvrin,  45  N.  £3.  898,  400,  151 
N.  Y.  GO;  Western  Assur.  Co.  v.  J.  H.  Mohl- 
man Co.  (U.  8.)  83  Fed.  811,  815,  28  C.  C.  A. 
157,  40  L.  R.  A.  561. 

"An  exception  is  frequently  put  in  the 
form  of  a  proviso,  and  not  infrequently  what 
is  in  form  a  proviso  Is  in  addition  an  en- 
acting clause,  and  enlarges  what  precedes.'* 
State  V.  Browne,  57  N.  W.  659,  660,  56  Minn. 
269. 

In  determining  whether  a  provision  is  an 
exception  or  a  proviso,  the  mere  location  of 
the  clause,  as  to  whether  it  is  in  close  con- 
nection or  not  with  the  subject-matter  of  the 
insurance,  is  not  of  course  controlling;  nor 
is  it  to  be  construed  as  if  it  were  removed 
from  Its  position  among  the  provisos  and  in- 
corporated with  the  clause  descriptive  of  the 
subject-matter  by  the  mere  use  of  the  words 
"except  as  hereinafter  provided.*'  The  most 
important  element,  however,  in  determining 
whether  a  particular  clause  expresses  a  con- 
dition or  an  exception,  is  in  the  nature  of 
the  clause  itself.  So  that  a  clause  in  an 
insurance  policy  among  the  provisos,  which 
provides  that  "if  the  building  or  any  part 
thereof  fall,  except  as  the  result  of  fire,  all 
insurance  by  this  policy  on  such  building  or 
its  contents  shall  immediately  cease,"  such 
provision  was  a  condition  subsequent,  and 
not  an  exception.  Western  Assur.  Go.  v. 
J.  H.  Mohlman  Co.  (U.  S.)  83  Fed.  811, 
815,  28  C.  O.  A.  157,  40  L.  R.  A.  561. 

"There  is  a  clear  distinction  between  the 
proviso  and  an  exception.  In  the  case  of  an 
exception,  in  the  purview  of  the  act,  it  must 
be  negatived  in  pleading;  but  a  proviso  need 
not,  even  though  it  is  found  in  the  same  sec- 
tion, if  it  be  not  referred  to  and  ingrafted  on 
the  enacting  clause."  State  t*  Stapp,  29 
Iowa,  551,  553. 

As  a  limitation. 

A  proviso  in  deeds  and  laws  Is  a  limi- 
tation or  an  exception  to  a  grant  made  or 
authority  confirmed,  the  effect  of  which  is  to 
declare  that  the  one  shall  not  operate  or  the 
other  be  exercised,  unless  in  the  case  pro- 


vided. Voorhees  v.  Bank  of  United  States, 
35  U.  S.  (10  Pet.)  449,  471,  9  L.  Bd.  490; 
City  of  Stockton  v.  Weber,  33  Pac.  832, 
334,  98  Cal.  433;  State  v.  Bellew,  56  N.  W. 
782,   784,   86  Wis.   189. 

The  natural  and  appropriate  ofllce  of  a 
proviso  is  to  limit  and  qualify  what  is  ex- 
pressly enacted,  and  it  is  usually  so  iden- 
tified with  the  text  of  a  statute  which  it 
qualifies  that,  if  such  enacting  part  is  re- 
pealed by  a  subsequent  statute  repugnant  to 
it,  the  proviso  will  fail  also.  Whitworth  v. 
McKee,  72  Pac  1046,  1048,  32  Wash.  83. 

A  proviso  is  generally  used  in  a  stat- 
ute to  qualify,  limit,  or  restrain  the  opera- 
tion of  general  terms  contained  in  a  previous 
I  part  of  the  section  or  act,  and  not  to  in- 
I  troduce  a  distinct  and  independent  proposi- 
tion. Allen's  Lessee  v.  Parish,  8  Chio  (3 
Ham.)  187.  The  proviso  should  be  confined 
to  what  immediately  precedes,  unless  the  con- 
trary intent  clearly  appears.  Zumstein  v. 
Mullen,  66  N.  B.  140,  144,  67  Ohio  St.  382. 

The  province  of  a  proviso  is  to  modify 
and  limit  the  act  in  matters  inherent  therein 
or  incidental  thereto.  Pennsylvania  R.  R. 
Co.  V.  Philadelphia  Belt  Line  R,  R.  Co.,  10 
Pa.  Co.  Gt  R.  625.  681. 

A  recognized  effect  and  operation  of  a 
proviso  is  to  deny  or  prohibit,  and,  when 
connected  with  the  delegation  of  authority, 
it  is  tantamount  to  a  command  not  to  exer- 
cise the  authority.  State  ex  rel.  Illinois  Cent. 
R.  Co.  V.  Levee  Gom'rs  of  Orleans  Dist,  33 
South.  385,  398,  109  La.  408. 

A  proviso  is  something  ingrafted  on  a 
preceding  enactment  by  way  of  limitation 
or  otherwise,  and  is  held  to  operate  as  a 
repeal  of  the  purview  of  the  act  where  it 
is  inconsistent  with  it,  as  expressing  the  last 
intention  of  the  lawgiver.  Waffie  y.  Gobfie 
(N.  Y.)  58  Barb.  517,  522. 

PROVOCATION. 

See  "Adequate  Provocation'';  •'Consld- 
erable  Provocation";  "Just  Provoca- 
tion"; "Lawful  Provocation";  "LegaV 
Provocation";  "Reasonable  Provoca- 
tion." 

Provocation  means,  in  law,  that  treat- 
ment by  another  which  arouses  anger  or 
passion,  and  it  does  not  enter  into  the  plen 
of  self-defense.  State  v.  Byrd,  80  S.  E.  482, 
52  S.  C.  480. 

No  words  or  gestures,  however  contume- 
lious, are  a  sufficient  provocation  to  extenuate- 
a  killing  and  make  it  only  manslaughter. 
State  V.  Bell  (Pa.)  Add.  155,  162. 

The  law  does  not  define  ''provocation," 
or  the  degree  thereof  which  should  be  deem- 
ed considerable.  The  word  has  no  meaning 
in  law  different  from  that  of  popular  accep- 
tation.   Webster  defines  it  as  the  **8tate  of 
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1)elng  proToked;  vexation;  anger.**  Wbat- 
fiver  would  conduce  to  arouse  anger  Is  prop- 
er to  be  proved  in  determining  whether  a 
defendant,  in  a  prosecution  for  assault  with 
a  deadly  weapon,  had  acted  under  the  influ- 
ence of  rage  and  passion  so  provoked.  Words 
do  excite  the  passions,  and  arouse  anger 
and  rage,  and  while  they  are  not  sufllcient 
in  law  to  justify  an  assault,  or  an  assault 
and  battery,  yet  they  are  proper  for  consid- 
eration in  connection  with  the  conduct  of 
the  prosecutor,  when  it  Is  to  be  determined 
whether  defendant  is  guilty  under  the  stat- 
ute of  acting  without  considerable  provoca- 
tloTi.  Ruble  V.  People,  67  UL  App.  438,  439, 
440. 

PROVOKE. 

'rro  provoke  Is  to  ezdte,  to  8tlmii]ate»  to 
arouse."  So  that,  where  violent  language 
aroused  the  bad  passions  of  another,  so  that 
he  replied  in  kind^  strife  and  contention  were 
provoked.  State  t.  Warner,  84  Conn.  276, 
279. 

In  the  law  relative  to  the  subject  of 
provoking  difficulty,  the  word  ••provoke"  Is 
used  in  its  ordinary  sense,  as  meaning  to  ez- 
dte to  anger  or  passion,  to  exasperate^  to 
irritate  or  enrage.  Cook  v.  State.  63  S.  W. 
872.  874,  43  Tex.  Cr.  R.  182,  96  Am.  St.  Rep. 
854;  Casner  v.  State,  62  8.  W.  914,  915,  43 
Tex.  Gr.  R.  12. 

PBOVOKIHO  ▲  DIFFXOUIiTT. 

The  term  ••provoking  a  difficulty,**  with- 
in the  meaning  of  the  rule  that  a  person  pro* 
voking  a  difficulty  cannot  kill  his  opponent 
in  self-defense,  means  that  he  must  have 
provoked  it  with  Intent  to  kill  his  adversary 
<nr  do  him  great  bodily  harm,  or  to  afford  him 
a  pretext  for  wrecking  his  malice  upon  his 
adversary.  It  is  not  every  provocation.  Just 
or  unjust,  which  he  may  offer  that  will  Jus- 
tify an  assault  on  him,  or  the  menace  of  one, 
from  which  he  cannot  defend  himself. 
Foutch  V.  State,  34  S.  W.  423,  424,  95  Tenn. 
ai  Pickle)  711,  45  li.  R.  A.  687. 

PROWL 

The  word  ••prowl"  means  to  rove  or  wan- 
der over  in  a  stealthy  manner;  to  collect  by 
plunder;  to  rove  or  wander  stealthily,  as  one 
In  search  of  plunder.  Swart  t.  Rickard,  42 
N.  E.  665,  666,  148  N.  Y.  264. 

PBOWIiEBA. 

See  ••Armed  Prowlers.** 

PROXIMATE. 

Proximate  means  direct  or  immediate. 
Jung  V.  City  of  Stevens  Pointy  43  N.  W.  513, 
S14,  74  Wis.  547. 


Proximate  is  defined  as  immediate,  near- 
est, next  in  order.  Smith  v.  Los  Angeles  & 
P.  Ry.  Co.,  33  Pac  53,  54,  98  Cal.  210. 

All  dominion  has  two  causes,  proximate 
and  remote.  Remote  is  the  title  which  vests 
a  right  to  the  thing,  and  gives  cause  of  action 
against  the  vendor,  who  has  not  delivered  the 
thing  sold;  and  proximate  is  the  obtaining 
possession  by  delivery  of  the  thing  sold, 
which,  without  anything  else,  being  preceded 
by  the  title,  vests  the  right  in  the  thing, 
which  is  the  dominion.  The  consequence  is 
that  the  right  to  the  thing  gives  a  personal 
action,  and  the  right  in  the  thing  gives  the 
right  of  action  against  any  possessor.  €k)Ies 
V.  Perry,  7  Tex.  109, 136. 

The  rule  of  law  requires  that  the  dam- 
ages chargeable  to  a  wrongdoer  must  be 
shown  to  be  the  natural  and  proximate  ef- 
fects of  his  delinquency.  The  term  ••proxi- 
mate'* indicates  that  there  must  be  no  other 
culpable  and  efficient  agency  intervening  be- 
tween the  defendant's  derelictions  and  the 
loss.  Wiley  v.  West  Jersey  R.  Co.,  44  N.  J. 
Law  (15  Vroom)  247,  251  (dting  Guff  v.  New- 
ark &  N.  Y.  R.  Co.,  35  N.  J.  Law  [6  Vroom] 
17,  10  Am.  Rep.  205;  Delaware,  L.  &  W.  R. 
Co.  V.  Salmon,  39  N.  J.  Law  [10  Vroom]  299, 
23  Am.  Rep.  214);  Carter  v.  Cape  Fear  Lum- 
ber Co.,  39  S.  E.  828,  831,  129  N.  C.  203; 
Newark  &  S.  O.  Ry.  Co.  v.  McCann,  34  Atl. 
1052,  1053,  58  N.  J.  Law  (29  Vroom)  642,  33 
L.R.A.127. 


PBOZIMATE  OAVSE. 

Great  ability  and  research  have  been 
expended  In  attempting  to  arrive  at  and  de- 
termine upon  some  general  definition  of  the 
terms  "proximate  cause"  and  ••remote  cause,** 
and  establish  a  rule  and  a  line  of  demarka- 
tion  between  the  two.  Such  efforts  appear 
to  liave  been  but  partially  successful.  Both 
liave  received  various  definitions,  though  dif- 
ferently worded,  amounting  to  practically 
the  same  thing;  but  in  almost  every  Instance 
where  they  have  been  attempted  to  be  ap- 
plied, their  applicability  seems  to  have  been 
determined  by  the  peculiar  circumstances  of 
the  case  under  consideration.  Webster  de- 
fines proximate  cause  as  that  which  imme- 
diately precedes  and  produces  the  effect,  as 
distinguished  from  the^remote^  mediate,  or 
predisposing  cause.  Andersdn's  Law  Dic- 
tionary defines  it  as  ••the  nearest,  the  imme- 
diate, the  direct  cause;  the  efficient  cause; 
the  cause  that  sets  another  or  other  causes  in 
operation;  the  dominant  cause."  With  these 
definitions  in  view,  when  two  causes  unite 
to  produce  the  loss,  the  question  still  re- 
mains, which  was  the  proximate  cause? 
Blythe  v.  Denver  &  R.  G.  Ry.  Co.,  25  Pac 
702,  703,  15  Colo.  333, 11  L.  R.  A.  615,  22  Am. 
St  Rep.  403. 

Much  ingenuity  has  been  displayed  in 
efforts  to  make  a  general  definition  of  prox- 
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Ittiate  cause  in  accident  and  marine  Insnr- 
ance  cases,  but  none  of  them  are  altogether 
satisfactory.  In  accident  cases  the  real  ques- 
tion Is:  What  was  the  cause  of  the  occur- 
rence? What  was  it  that  put  the  plaintiff 
in  peril?  Murphy  t.  Leggett,  61  N.  Y.  Supp. 
472,  473,  29  App.  Div.  309. 

The  doctrine  of  proximate  cause  has  a 
different  relation  to  an  action  for  negligence 
from  that  which  it  bears  to  a  contract  to  in- 
demnify for  the  result  of  a  given  cause.  In 
the  former  it  measures  the  liability,  while 
in  the  latter  the  contract  fixes  the  extent  of 
the  liability.  Travelers'  Ins.  Co.  v.  Melick 
(U.  S.)  65  Fed.  178,  184,  12  a  a  A.  544,  27 
L.  E«  A.  629. 

'The  doctrine  of  proximate  and  remote 
cause  lias  undergone  great  discussion  in  this 
country  and  in  England;  and,  while  the 
courts  have  attempted  to  define  what  is  prox- 
imate and  what  is  remote  damage,  it  may  be 
truthfully  said:  'There  can  be  no  fixed  and 
immediate  rule  on  the  subject  that  can  be 
applied  to  all  cases.  It  must  therefore  dfr 
pend  on  the  circumstances  of  each  particu- 
lar case.'  Parsons,  in  referring  to  the  con- 
fusion in  which  the  question  is  left  by  the 
decisions,  says:  'We  have  been  disposed  to 
think  that  there  is  a  principle  derivable,  on 
the  one  hand,  from  the  general  reason  and 
justice  of  the  question,  and,  on  the  other 
hand,  applicable  as  a  test  in  many  cases,  and 
perhaps  useful,  if  not  decisive,  in  all.  It  is 
that  every  defendant  shall  be  held  liable  for 
all  those  consequences  which  might  have 
been  foreseen  and  expected  as  a  result  of  his 
conduct,  but  not  for  those  which  he  could 
not  have  foreseen,  and  was  therefore  under 
no  moral  obligation  to  take  Into  his  consid- 
eration.' Proximate  and  real  damages  are 
the  result  of  proximate  and  remote  causes, 
coming  in  an  inverse  order.  Strictly  speak- 
ing, there  are  no  remote  causes  and  no  re- 
mote damages.  The  proximate  cause  is  that 
which  produces  the  damage.  The  remote 
cause  is  used  by  comparison,  as  the  irrespon- 
sible a^ent  which  seeks  shelter  behind  a  re- 
sponsible one.  The  proximate  cause  is  the 
vis  major  which  intervenes  and  usurps  the 
place  of  the  primary  force,  or  unites  with  it 
or  overcomes  it,  so  as  to  become  the  princi- 
pal and  real  cause  of  the  damage  sustained; 
or  it  is  the  primary  cause,  traced  back 
through  intermediate  causes,  by  natural  and 
continuous  succession,  from  an  injury  result- 
ing to  the  wrong  committed."  Plelke  v. 
Chicago,  M.  &  St.  P.  E.  Co.,  41  N.  W.  669,  671, 
5  Dak.  444;  Kelsey  v.  Chicago  &  N.  W.  By. 
Co.,  45  N.  W.  204,  206,  1  S.  D.  80. 

It  has  been  found  impracticable  to  pre- 
scribe, by  abstract  definition  applicable  to 
all  possible  states  of  facts,  which  is  a  proxi- 
mate and  what  a  remote  cause.  Cleveland  v. 
City  of  Bangor,  32  Atl.  892,  896,  87  Me.  259, 
47  Am.  St  Bep.  326. 


Coaourrliia;  or  ooatrilratlas  eavse. 

Proximate  cause  may  refer  to  more  than 
one  event  or  occurrence,  as,  where  each  par- 
ty to  an  accident  had  been  guilty  of  negli- 
gence, the  negligence  of  each  is  a  proxli^ate 
cause.  Johnson  v.  Northwestern  Telephone 
Exch.  Co.,  51  N.  W.  225,  226,  48  Minn.  438. 

Proximate  cause  means  an  act  which 
concurred  directly  in  producing  the  injury. 
Troy  V.  Cape  Pear  A  Y.  V.  B.  Co.,  6  S.  BI 
77,  81,  99  N.  C.  298,  6  Am.  St  Bep.  521. 

The  proximate  cause  of  an  injury  may 
in  general  be  stated  to  be  that  act  or  omis- 
sion which  immediately  causes  or  fails  to 
prevent  the  Injury;  an  act  or  omission  oc- 
curring or  concurring  with  another,  which, 
had  it  not  happened,  the  injury  would  not 
have  been  Infiicted,  notwithstanding  the  lat- 
ter. Ballroad  v.  Kelly,  91  Tenn.  (7  Pickle) 
699,  20  S.  W.  312,  17  L.  B.  A.  691,  30  Am. 
St  Bep.  902;  Chattanooga  light  &  Power 
Co.  V.  Hodges,  70  S.  W.  616,  617,  109  Tenn. 
331,  60  L.  B.  A.  459,  97  Am.  St  Bep.  844  (cit- 
ing beming  v.  Merchants'  Cotton  Press  & 
Storage  Co.,  90  Tenn.  [6  Pickle]  303,  17  S. 
W.  89,  13  L.  B.  A.  518;  Postal  Telegraph  Ca- 
ble Co.  V.  Zopfi,  93  Tenn.  [9  Pickle]  369,  24 
S.  W.  633;  Anderson  v.  Miller,  96  Tenn.  [12 
Pickle]  35,  33  S.  W.  615,  31  L.  B.  A.  601,  54 
Am.  St  Bep.  812);  Postal  Telegraph  Cable 
Co.  V.  Zopfi,  24  S.  W.  633,  634,  93  Tenn.  9 
Pickle)  369  (citing  Deming  v.  Merchants' 
Cotton  Press  &  Storage  Co.,  90  Tenn.  [6 
Pickle]  353,  17  S.  W.  89,  13  L.  B.  A.  518). 

Negligence  cannot  be  regarded  as  the 
proximate  cause  of  an  injury,  so  long  as  it 
appears  that  some  other  thing  contributed 
to  produce  the  result  Moore  v.  Inhabitants 
of  Abbot,  82  Me.  46,  53. 

Where  the  negligence  of  the  defendant 
and  the  act  of  a  third  person  concurred  to 
produce  the  injury  complained  of,  so  that  it 
would  not  have  happened  in  the  absence  of 
either,  the  negligence  was  the  proximate 
cause  of  the  injury.  Johnson  v.  Northwest- 
ern Telephone  Bxch.  Co.,  51  N.  W.  225,  226^ 
48  Minn.  433. 

The  proximate  cause  of  an  injury,  with- 
in the  rule  of  law  which  relieves  a  defend- 
ant from  liability  where  the  contributory 
negligence  of  the  plaintiff  is  the  proximate 
cause  of  the  injury,  does  not  mean  the  sole 
and  direct  cause,  but  it  Includes  all  such 
acts  or  omissions  as  may  have  contributed 
to  the  injury  complained  of;  and  there  may 
be  more  than  one  proximate  cause.  Ounter 
V.  Oranlteville  Mfg.  Co.,  15  S.  C.  443,  452. 

In  an  action  for  injuries  to  a  servant  a 
direction  that  the  Jur^  find  whether  "the 
want  of  ordinary  care  and  prudence  on  the 
part  of  plaintiff  was  the  proximate  cause  of 
his  injury"  was  error,  as  the  question  was, 
"Did  the  want  of  care  and  prudence  contrib- 
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ute  to  produce  the  injury?"    Blgelow  v.  Dan- 
ielson,  78  N.  W.  598,  699,  600,  102  Wis.  470. 

Where  several  causes  concur  to  produce 
certain  results,  either  cause  may  be  termed 
a  ''proximate  cause,"  it  It  is  an  efficient  cause 
of  the  result  in  question.  Young  y.  Syra- 
cuse, B.  &  N.  Y.  R.  Co.,  61  N.  Y.  Supp.  202, 
204,  45  App.  DlY.  296. 

To  constitute  a  negligent  act  the  proxi- 
mate cause  of  the  Injury,  It  need  not  be  the 
sole  cause;  but  it  is  sufficient  if  it  is  the  con- 
curring cause,  from  which  such  a  result 
might  reasonably  have  been  contemplated 
as  involving  the  result  under  the  attending 
circumstances.  San  Antonio  &  A.  P.  R.  Co. 
V.  Jazo  (Tex.)  25  S.  W.  712,  714;  City  of  San 
Antonio  v.  Porter,  69  S.  W.  922,  924,  24 
Tex.  Civ.  App.  444;  Sickles  ▼.  Missouri,  K. 
&  T.  Ry.  Co.,  36  S.  W.  493,  496,  13  Tex.  Civ. 
App.  434;  Texas  &  P.  Ry.  Co.  v.  Bigham 
(Tex.)  86  S.  W.  1111,  1112;  Galveston,  H.  & 
S.  A.  Ry.  Co.  T.  Sweeney,  6  Tex.  Civ.  App. 
173,  178,  24  S.  W.  947;  Mexican  Nat  Ry.  Co. 
V.  Mussette,  86  Tex.  708,  719,  26  S.  W.  1076, 
24  L.  R.  A.  642. 

The  rule  that  the  negligence  of  the  injur- 
ed party,  which  proximately  contributes  to 
the  injury  of  which  he  complains,  precludes 
him  from  recovering,  does  not  apply  where 
the  more  proximate  cause  of  the  injury  is 
the  omission  of  the  other  party,  after  becom- 
ing aware  of  the  danger  to  which  the  former 
party  is  exposed,  to  use  a  proper  degree  of 
care  to  avoid  injuring  him.  In  Kerwhaker 
v.  Cleveland,  G.  &  C.  R.  Co.,  8  Ohio  St  172, 
62  Am.  Dec.  246,  it  is  held  that  when  the  neg- 
ligence of  the  defendant  in  a  suit  upon  such 
ground  of  action  is  the  proxlmtae  cause  of  in- 
Jury,  but  that  of  the  plaintiff  only  remote, 
consisting  of  somie  act  or  omission  not  occur- 
ring at  the  time,  the  action  is  maintainable, 
and  such  is  the  well-settled  law.  Cincinnati, 
H.  &  D.  K.  Co.  V.  Kassen,  81  N.  B.  282,  284, 
49  Ohio  St  230,  16  U  R.  A.  674. 

Where  several  acts  or  conditions  of 
things,  one  of  them  the  wrongful  act  or  omis- 
sion of  the  defendant,  produce  the  injury 
complained  of,  and  it  would  not  have  been 
produced  but  for  such  wrongful  act  or  omis- 
sion, such  act  or  omission  is  the  proximate 
cause  of  the  injury,  if  it  be  one  which  might 
reasonably  be  anticipated  as  an  actual  con- 
sequence of  the  act  or  omission.  La  Londe 
V.  Peake.  84  N.  W.  726,  727,  82  Minn.  124; 
Hansen  v.  St  Paul  Gaslight  Co.,  84  N.  W. 
727,  728,  82  Minn.  84;  Gulf.  C.  &  k  F.  Ry. 
Co.  V.  Roland,  38  S.  W.  756,  90  Tex.  365;  Cen- 
tral Texas  &  N.  W.  Ry.  Co.  v.  Hoard  (Tex.)  49 
S.  W.  142,  143. 

While  the  front  brakeman  of  a  railway 
train  was  signaling  with  his  lantern,  the 
light  went  out  He  started  to  the  engine  to 
relight  it,  when  the  engineer  put  on  the  air 
and  stopped  the  train,  causing  the  brake- 


man  to  fall  off  the  car.  Held,  that  the  prox- 
imate cause  of  the  accident  was  the  extin- 
guishment of  the  light  Inasmuch  as  it 
brought  on  and  set  in  motion  the  interme- 
diate series  of  incidents  that  resulted  in  the 
brakeman*s  injuries.  Pennsylvania  Co.  v. 
Congdon,  134  Ind.  226,  33  N.  B.  795,  .798,  39 
Am.  St  Rep.  251. 

If  a  disease  resulting  in  death  is  the 
effect  of  an  accident,  so  as  to  be  a  mere 
link  in  the  chain  between  such  death  and 
accident,  the  death  Is  not  to  be  attributed  to 
the  disease,  but  to  the  accident  alone.  West- 
em  Commercial  Travelers'  Ass'n  v.  Smith 
(U.  S.)  85  Fed.  401,  406,  29  C.  C.  A.  223,  40 
L.  R.  A.  653. 

An  instruction  in  a  personal  injury  ac- 
tion, defining  '*proximate  cause*'  as  'the  di- 
rect and  natural"  and  the  "direct  and  pro- 
ducing cause,  without  the  existence  of  which 
such  injury  would  not  have  occurred,"  is 
defective,  as  it  is  sufficient  to  constitute  prox- 
imate cause  if  the  effect  follows  natiu-ally 
and  probably,  though  not  directly  and  imme- 
diately. Meyer  v.  Milwaukee  Electric  Ry. 
&  light  Co.,  98  N.  W.  6.  8,  116  Wis.  336. 

The  sting'  of  an  insect  is  the  "proxi- 
mate cause"  of  death  ensuing  from  blood 
poisoning  caused  by  the  sting.  Omberg  v. 
United  States  Mutual  Ace.  Ass'n,  40  S.  W. 
909,  910,  101  Ky.  803,  72  Am.  8t  Rep.  418. 

OoatlAVOiu*  natural  seqaeaoe. 

The  proximate  cause  of  an  event  must 
be  understood  to  be  that  which  in  a  natural 
and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  that  event  and  without 
which  that  event  would  not  have  occurred. 
Bosqui  V.  Sutro  R.  Co.,  63  Pac.  682,  684,  131 
Cal.  890  (citing  Shear,  ft  R.  Neg.  I  26); 
Lutz  V.  Atlantic  &  P.  R.  Co.,  30  Pac.  912, 
916,  6  N.  M.  496;  Ohl  v.  Bethlehem  Tp..  49 
Atl.  288,  199  Pa.  588;  City  of  Mt  Vernon 
V.  Hoehn,  58  N.  El  654,  655,  22  Ind.  App. 
282;  Reld  v.  Bvansvllle  &  T.  H.  R.  C3o., 
35  N.  B.  703,  705,  10  Ind.  App.  885,  53  Am. 
St  Rep.  391;  Dickson  v.  Omaha  &  St  L. 
R  Co.,  124  Mo.  140,  27  S.  W.  476,  25  L.  R.  A. 
476,  46  Am.  St  Rep.  424;  Hudson  v.  Wa- 
basha Western  Ry.  Co.,  101  Mo.  13,  15.  14 
S.  W.  15;  Click  V.  Kansas  City,  Ft  S.  & 
M.  R.  Co.,  67  Mo.  App.  97,  104;  Siaxton  v.  Mis- 
souri Pac.  Ry.  Co.,  72  S.  W.  717,  719,  98  Mo. 
App.  494  (citing  ^tna  Fire  Ins.  Co.  v.  Boon. 
95  U.  S.  117,  24  L.  Ed.  395);  Denver  &  R.  G. 
R.  Co.  V.  Sipes,  55  Pac.  1093,  1095,  26  Colo. 
17;  Setter's  Adm'r  v.  City  of  Maysvllle  (Ky.) 
69  S.  W.  1074,  1075;  Liming  v.  Ry.  Co.,  47 
N.  W.  66.  67,  81  Iowa,  246;  Wehner  v.  Imager- 
felt  66  S.  W.  221,  224,  27  Tex.  Civ.  App. 
520;  Butcher  v.  West  Virginia  &  P.  R.  Co., 
16  S.  E.  457,  461,  37  W.  Va.  180;  Smith  v. 
County  Court,  11  S.  E.  1,  3,  33  W.  Va.  713» 
3  L.  R,  A.  82;  Western  Ry.  v.  Mutch,  91 
Ala.  194,  196^  11  South.  894,  21  L.  R.  A.  31& 
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38  Am.  8t  Rep.  179;  Roedecker  v.  Metropol- 
itan St  B.  Co.,  84  N.  Y.  Supp.  300,  803,  87 
App.  Div.  227. 

The  proximate  cause  of  an  Injury  is 
that  from  which  the  Injury  Immediately 
follows,  as  a  sequence,  without  any  inter- 
vening act  adding  to  the  damage  or  aiding 
to  bring  the  person  or  thing  Injured  within 
the  exposure  thereto.  It  is  that  from  which 
the  Injury  flows  as  the  usual,  ordinary,  nat- 
ural, and  probable  result  West  v.  Ward, 
42  N.  W.  309.  810,  77  Iowa,  323. 

Consequences  which  follow  an  unbroken 
sequence,  without  an  intervening  efficient 
cause,  from  the  original  negligent  act,  are 
natural  and  proximate.  Christlanson  ▼.  Chi- 
cago. St  P..  M.  &  O.  Ry.  Co..  69  N.  W.  840, 
641,  67  Minn.  94. 

The  proximate  cause  Is  that  which.  In  a 
natural  and  continuous  sequence,  unbroken 
by  any  new  cause,  produces  an  event,  and 
without  which  the  event  would  not  have  oc- 
curred; the  cause  which  is  most  proximate 
In  the  order  of  responsible  causation.  Lutz 
V.  Atlantic  &  P.  R.  Co.,  30  Pac.  912,  916, 
6  N.  M.  496.  16  L.  R.  A.  819. 

A  proximate  cause  is  one  which,  in  nat- 
ural sequence,  undisturbed  by  any  independ- 
ent cause,  produces  the  result  complained  of. 
— Bebling  v.  Southwest  Pennsylvania  Pipe 
L-lnes,  28  Atl.  777,  778,  160  Pa.  859,  40  Am. 
St  Rep.  724. 

The  teiTt  of  proximate  cause  Is  whether 
the  facts  constitute  a  continuous  succession 
of  events,  so  linked  together  that  they  be- 
come a  natural  whole,  or  whether  the  chain 
of  events  is  so  broken  that  the  final  result 
cannot  be  said  to  be  the  natural  and  proba- 
ble consequence  of  the  primary  cause.  Quln- 
lan  V.  City  of  Philadelphia,  54  Atl.  1026, 
1027,  205  Pa.  809  (citing  Thomas  v.  Central 
R.  Co.  of  New  Jersey,  194  Pa.  511,  45  Atl. 
344). 

IHreot  or  immediate  oavse. 

Proximate  cause  is  defined  to  be  that 
cause  which  immediately  precedes  and  di- 
rectly produces  an  effect,  as  distinguished 
from  a  remote  or  predisposing  cause.  Bur- 
lington &  M.  R.  R.  Co.  V.  Budin,  40  Pac. 
503,  0  Colo.  App.  275;  Travelers'  Ins.  Co.  v. 
Murray,  26  Pac.  774,  776,  16  Colo.  296,  25 
Am.  St  Rep.  265;  Isbell  v.  New  York  A 
N.  H.  R.  Co.,  27  Conn.  393,  406,  71  Am.  Dec 
78;  Longabaugh  v.  Virginia  City  &  T.  R.  Co., 
9  Nev.  271,  294;  Troy  v.  Cape  Fear  &  Y. 
V.  R.  Co.,  6  S.  B.  77,  81,  99  N.  C.  298,  6  Am. 
St  Rep.  521. 

The  direct  cause  may  not  be  the  proxi- 
mate cause,  and  the  proximate  cause  may 
not  be  the  direct  cause.  Neither  time  nor 
distance  is  essentially  a  controlling  element 
m  determining  whether  a  certain  cause  of  an 


injury  Is  the  proximate  cause  of  such  Injury. 
So  that  an  Instruction  that  the  words  "di- 
rect** and  **proxlmate**  mean  about  the  same 
thing — mean  the  cause  which  naturally  pro- 
duced the  accident — ^is  erroneous.  Wills  v. 
Ashland  Light,  Pow^  &  St  Ry.  Co.,  84  N. 
W.  998.  1000,  108  Wis.  255. 

An  Instruction  that  the  term  '*proximate 
cause"  means  the  direct  cause,  and  that  the 
words  "direct  cause*'  are  equivalent  to  "prox- 
imate cause,"  proximate  cause  being  the  im- 
mediate and  antecedent  cause  \>t  the  injury, 
and  the  word  "direct"  meaning  the  same 
thing,  is  erroneous.  Ward  v.  Chicago,  M. 
&  St  P.  R.  Co.,  78  N.  W.  442,  444,  102  Wis. 
215. 

Proximate  cause  is  defined  to  be  that 
cause  which  is  nearest,  most  Immediate  to, 
and  is  the  direct  cause  of  the  Injury  com- 
plained of.  Chicago,  B.  &  Q.  R.  Co.  v.  Mar- 
telle,  91  N.  W.  364,  365,  65  Neb.  540. 

Ordinarily  that  condition  is  usually  term- 
ed the  proximate  cause  whose  share  in  the 
matter  is  the  most  conspicuous  and  is  the 
most  Immediately  preceding  and  proximate 
in  the  event  Webster  v.  Monongahela  River 
Consol.  Coal  &  Coke  Co.,  50  Atl.  964,  966, 
201  Pa.  278  (citing  Moulton  ▼.  Inhabitants  of 
Sanford.  51  M^.  127.  134). 

By  proximate  cause  Is  meant  the  first 
direct  cause  producing  the  Injury.  Thack- 
ston  V.  Port  Royal  &  W.  a  Ry.  Co.,  18  S.  B. 
177,  178,  40  8.  C.  80. 

There  is  a  distinction  between  a  proxi- 
mate and  an  Immediate  cause  of  an  injury, 
and  between  a  proximate  and  a  remote  cause. 
If  the  Intoxication  of  a  person  was  a  re- 
mote cause  only  of  his  death  by  drowning, 
an  action  therefor  could  not  be  maintained 
against  the  person  furnishing  him  the  liquor; 
but  If  it  was  the  proximate,  although  not 
the  Immediate,  cause  of  death,  the  action 
was  made  out  The  Judge,  in  charging  the 
Jury,  illustrated  the  difference  between  im- 
mediate and  proximate  cause  by  supposing 
the  case  of  an  intoxicated  man  falling  into 
the  water  and  drowning.  In  which  case,  said 
the  Judge,  "the  drowning  Is  the  Immediate 
cause,  and  the  Intoxication,  if  that  is  what 
caused  him  to  fall  Into  the  water,  Is  the 
proximate  cause."  Davis  v.  Standish  (N.  Y.) 
26  Hun,  608,  615. 

"Proximate". Is  the  opposite  of  "remote," 
meaning  that  which  stands  next  in  causal 
connection.  Where  the  precise  point  in  Is- 
sue was  whether  or  not  "directly,"  In  an  In- 
struction that  contributory  negligence,  to  be 
available,  must  have  contributed  directly  to 
plain tifTs  Injury,  was  a  stronger  word  than 
"proximately,"  it  was  held  that  the  sense  ot 
both  terms  was  that  of  closeness  of  connec- 
tion, or  being  next  in  order,  so  that  the  use 
of  the  term  "directly,"  Instead  of  "proxi- 
mately," was  not  erroneous  or  misleading. 
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Mifisonrl,  K.  &,  T.  R.  Co.  of  Texas  y.  Lyons 
(Tex.)  53  S.  W.  96.  97. 

The  "proximate  cause"  of  an  injury  is 

Vthat  cause  which  Immediately  precedes  and 

directly  produces  the  injury,  without  which 

the  injury  would  not  have  happened.    Ldnd- 

yall  T.  Woods  (U.  S.)  44  Fed.  865,  857. 

A  proximate  cause  is  the  immediate, 
\direct,  or  efficient  cause  of  the  injury.    Ready 
V^Peavey  Elevator  Co.,  94  N.  W.  442,  444, 
89  Minn.  154. 

The  words  '^immediate"  and  "proximate" 
are  indiscriminately  used  to  express  the  same 
meaning.  Longahaugh  v.  Virginia  City  & 
T.  R.  Co.,  9  Nev.  271.  294  (citing  Isbell  v. 
New  York  &  N.  H.  R.  Co.,  27  Conn.  893, 
406,  71  Am.  Dec.  78;  Kline  v.  Central  Pac. 
R.  Co.,  87  Cal.  400,  406,  99  Am.  Dec.  282; 
Fitch  V.  Pacific  R.  Co.,  45  Mo.  322,  327). 

Civ.  Code,  I  8300,  in  providing  that  the 
measure  of  damages  for  the  breach  of  an 
obligation  arising  from  contract  is  the 
amount  which  will  compensate  the  party  ag- 
grieved for  all  detriment  proximately  caused 
thereby,  or  which  in  the  ordinary  course  of 
things  would  be  likely  to  result  therefrom, 
means  such  as  next  immediately  follow  and 
are  produced  by  the  act  complained  of. 
Friend  &  Terry  Lumber  Co.  v.  Miller,  8  Pac. 
40,  42,  67  Cal.  464. 

Where  personal  injury  is  the  direct  cause 
of  a  diseased  condition,  which  results  in 
paralysis  or  death,  the  injury  is  the  proxi- 
mate cause  of  the  paralysis  or  death.  Bishop 
V.  St  Paul  City  Ry.  Co.,  50  N.  W.  927,  929, 
48  Minn.  2G;  Martin  v.  Manufacturers'  Ace. 
Indemnity  Co.,  45  N.  B.  877,  880,  151  N.  Y. 
94. 

"So  long  and  so  far  as  an  ultimate  result 
can  be  traced  to  a  first  cause,  though  through 
successive  stages,  the  responsibility  rests 
with  the  one  who  put  in  operation  the  chain 
of  events  which  caused  the  wrong  or  injury." 
Purcell  V.  Lauer,  14  App.  Div.  83,  40,  43  N. 
Y.  Supp.  888. 

Domlnaat  eaiise. 

The  proximate  cause  Is  the  dominant 
cause,  not  the  one  which  is  incidental  to  that 
cause,  its  mere  instrument,  though  the  lat- 
ter may  be  nearest  in  place  and  time  to  the 
loss,  ^tna  Ins.  Co.  v.  Boon,  95  U.  8.  117, 
133.  24  L.  Ed.  395;  Owen  ▼.  Cook,  81  N.  W. 
285,  288,  9  N.  D.  134,  47  L.  R.  A.  646. 

The  proximate  cause  is  the  dominant 
controlling  one,  and  not  those  which  are 
mere  incidents.  Yoders  v.  Amwell  Tp.,  33 
Atl.  1017,  1020,  172  Pa.  447,  51  Am.  St  Rep. 
750. 

Effloient  eausa. 

The  proximate  cause  of  an  accident  is  a 
cause  withpnt  which  the  accident  would  not 


have  occurred.  Nashville  R  v.  Norman,  67 
S.  W.  479,  481, 108  Tenn.  324;  Taylor  ▼.  Bald- 
win,  21  Pac.  124,  125.  78  CaL  517. 

The  proximate  cause  is  the  efficient 
cause,  the  one  that  necessarily  sets  the  oth- 
er causes  in  operation.  Mallen  v.  Waldow- 
ski,  67  N.  E.  409,  410,  203  111.  87  (citing  ^tna 
B^re  Ins.  Co.  v.  Boon,  95  U.  S.  117,  130,  24 
L.  Ed.  395);  Owen  v.  Cook,  81 N.  W.  285,  288, 
9  N.  D.  134,  47  L.  R.  A.  646;  Byrne  v.  Wil- 
son, 15  Inst  C.  L.  332,  342  (dted  and  approv- 
ed in  Loeser  ▼.  Humphrey,  41  Ohio  St  378, 
383,  52  Am.  Rep.  86);  Hawthorne  v.  Siegel, 
25  Pac.  1114.  1115,  88  Cal.  159;  Walrod  v. 
Webster  County,  81  N.  W.  598,  589,  110  Iowa, 
349,  47  L.  R.  A.  480;  Turner  v.  Nassau  Elec- 
tric R.  Co.,  58  N.  Y.  Supp.  490,  492,  41  App. 
Div.  213;  DanvUle  Ry.  &  Electric  Co.  v. 
Hodnett,  43  S.  E.  606,  600,  101  Va.  861  (cit- 
ing iECtna  Fire  Ins.  Co.  v.  Boon,  95  U.  S. 
117,  24  L.  Ed.  395).  The  causes  that  are 
merely  incidental,  or  instruments  of  a  superi- 
or or  controlling  agency,  are  not  the  proxi- 
mate causes  and  the  responsible  ones,  though 
they  may  be  nearer  in  time  to  the  result 
It  is  only  when  the  causes  are  Ind^endent 
of  each  other  that  the  nearest  is,  of  course, 
to  be  charged  with  the  disaster,  ^tna  Fire 
Ins.  Co.  V.  Boon,  95  U.  S.  117,  130,  24  L.  Edl 
395;  American  Steam  Boiler  Ins.  Co.  v.  Chi- 
cago Sugar  Refining  Co.  (U.  S.)  57  Fed.  301, 
6  C.  C.  A.  333,  21  L.  R.  A.  572;  Myers  v.  Chi- 
cago. M.  &  St  P.  Ry.  Co.  (U.  S.)  101  Fed. 
918,  919;  Washburn  v.  Farmers*  Ins.  CJo.  (U. 
S.)  2  Fed.  304,  306;  Smith  v.  Los  Angeles  & 
P.  Ry.  Co.,  38  Pac.  53,  54,  98  Cal.  210;  Mona- 
han  V.  Eidlllz,  69  N.  Y.  Supp.  335,  337,  59 
App.  Div.  224;  Trapp  v.  McClellan,  74  N.  Y. 
Supp.  180,  133,  68  App.  Div.  862. 

Qenerally  speaking,  the  term  "proximate 
cause"  means  the  first  or  the  efficient  cause 
of  the  result,  the  cause  acting  first  and  direct- 
ly producing  the  result,  or  which  sets  other 
causes  in  motion  producing  such  injury; 
there  being  an  intimate  and  close  causal 
connection  between  such  first  cause  and  the 
final  result  In  either  case  the  producing 
cause  is  held  to  reach  to  the  injury  and  be 
the  proximate  cause  of  it.  Pelitier  v.  Chi- 
cago, St  P.,  M.  &  O.  R.  Co.,  60  N.  W.  250,  251, 
88  Wis.  521. 

When  several  proximate  causes  contrib- 
ute to  an  accident,  and  each  is  an  efficient 
cause,  without  the  operation  of  wlilch  the  ac- 
cident would  not  have  happened.  It  may  be 
attributed  to  all  or  any  of  the  causes;  but 
it  cannot  be  attributed  to  a  cause,  unless 
without  its  operation  the  accident  would  not 
have  happened.  Ring  v.  City  of  Cohoes,  77 
N.  Y.  83,  90,  33  Am.  Rep.  574;  Phillips  v. 
New  York  Cent  &  H.  R.  R.  Co.,  27  N.  E. 
978,  979,  127  N.  Y.  657. 

A  proximate  cause  in  the  law  of  negli- 
gence is  such  a  cause  as  operates  to  produce 
particular  consequences,  without  the  Inter- 
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vention  of  any  independent  unforeseen 
cause,  without  which  the  Injuries  would  not 
have  occurred.  Schwartz  v.  New  Orleans  & 
0.  R.  Co.,  34  South.  667,  670,  110  La.  534. 

That  which  is  the  actual  cause  of  the 
loss,  whether  operating  directly,  or  by  put- 
ting Interyenlng  agencies,  the  operation  of 
which  could  not  be  reasonably  avoided,  In 
motion,  by  which  the  loss  is  produced,  is  the 
cause  to  which  such  loss  should  be  attribut- 
ed. Brady  v.  Northwestern  Ins.  Co.,  11 
Mich.  425,  443;  Hawthorne  v.  Siegel,  25  Pac. 
1114,  1115,  88  Cal.  159,  22  Am.  St  Rep.  201. 

Whether  a  cause  is  proximate  or  remote 
does  not  depend  alone  upon  the  closeness  in 
the  way  of  doing  in  which  certain  things  oc- 
cur. An  efficient,  adequate  cause,  being 
found,  must  be  deemed  the  true  cause,  imless 
some  other  cause,  not  incidental  to  it,  but 
Independent  of  it.  Is  shown  to  have  interven- 
ed between  it  and  the  result  Travelers'  Ins. 
Co.  V.  Murray,  26  Pac.  774,  776,  16  Colo.  296, 
25  Am.  St  Rep.  267.  . 

That  negligence  iSNthe  proximate  cause 
of  the  injury  which  sets  in  motion  a  train 
of  events  that  in  their  natural  sequence 
might  and  ought  to  be  expected  to  produce 
an  injury,  if  undisturbed  by  any  independent 
or  intervening  cause.  Holwerson  v.  St  Louis 
&  S.  Ry.  Co.,  57  S.  W  770,  773,  157  Mo.  216» 
50  L.  R.  A.  850. 

In  an  action  by  a  lessor  against  his  les- 
see for  damages  to  the  building  by  the  un- 
authorized act  of  the  lessee  in  storing  cot- 
ton therein,  through  which  the  building  was 
injured  by  fire,  and  instruction  was  given 
that  by  proximate  cause  was  meant  the  effi- 
cient, controlling  event  or  act  tliat  produced 
the  Injury— the  act  or  event  which,  without 
any  intervening  cause,  brought  about  the  In- 
jury complained  of.  This  Instruction  was 
approved  on  appeal,  the  court  saying:  **The 
definitions  of  proximate  cause  are  easily  giv- 
en in  general  terms,  but  they  are  very  diffi- 
cult in  practical  application  to  the  facts  of 
each  particular  case.  There  is,  however,  a 
marked  distinction  between  the  proximate 
cause  of  an  accident  and  the  proximate  cause 
of  the  injury  resulting  from  the  accident 
This  is  illustrated  In  the  case  of  Deming  v. 
Merchants'  Cotton-Press  &  Storage  Co.,  90 
Tenn.  (6  Pickle)  306,  353,  17  S.  W.  89,  13  L. 
R.  A.  518,  in  which  the  court  said:  It  is 
true,  the  fire  destroyed  the  cotton,  and  in  that 
sense  caused  the  loss,  but  it  appears  that, 
notwithstanding  the  occurrence  of  the  fire, 
the  cotton  would  not  have  been  burned  by  it, 
had  not  the  breaking  of  the  train  happened 
while  it  was  being  removed,  so  that,  but  for 
this  fact  the  cotton  would  have  been  saved. 
This  [the  breaking  of  the  train]  must  there- 
fore be  held  to  be  the  proximate  cause  of  the 
loss,  and.  If  it  was  the  result  of  negligence, 
the  carrier  must  answer  for  it'  In  East  Ten- 
e,  V.  &  G.  Ry.  Co.  v.  Kelly,  91  Tenn.  (7 


Pickle)  699,  20  S.  W.  312,  17  L.  R.  A.  691,  30 
Am.  St  Rep.  902,  goods  were  consumed  by 
fire  which  was  not  the  result  of  defendant's 
negligence,  but  the  goods  would  never  have 
been  exposed  to  the  fire  but  for  the  negligent 
failure  and  refusal  to  deliver  the  goods  on 
demand  previous  to  the  fire;  so  that  while 
the  fire  caused  the  loss,  the  failure  to  deliver 
caused  the  injury.  In  Postal  Telegraph  Ca- 
ble Co.  V.  Zopfl,  93  Tenn.  (9  Pickle)  369,  374, 
24  S.  W.  633,  the  same  distinction  is  illus- 
trated, where  the  fall  of  a  young  girl  was 
caused  by  the  slippery  condition  of  a  walk 
way,  but  the  injury  proximately  resulted 
from  the  telegraph  company  negligently  leav- 
ing its  pole  where  she  fell  upon  it,  and  re- 
ceived an  injury  which  would  not  have  re- 
sulted but  for  the  presence  of  the  pole,  even 
though  she  had  fallen."  Anderson  v.  Miller, 
33  S.  W.  615,  618,  96  Tenn.  (12  Pickle)  35,  31 
U  R.  A«  604,  54  Am.  St  Rep.  812. 

In  Lynn  Gas  &  Electric  Co.  v.  Meriden 
Fire  Ins.  Co.,  158  Mass.  570,  33  N.  B.  690. 
20  L.  R.  A.  297,  35  Am.  St  Rep.  540,  it  is 
said  that  the  active,  efficient  cause  that  sets 
in  motion  the  train  of  events,  which  brings 
about  the  result  without  the  intervention  of 
any  cause  starting  and  working  independent- 
ly from  a  new  source,  is  the  direct  and  prox- 
imate cause  referred  to  in  the  cases.  Moge 
V.  Socl6td  de  Bienfalsance  St  Jean  Baptiste, 
45  N  E.  749,  750,  167  Mass.  298»  35  L.  R. 
A.  736. 

Where  different  forces  and  conditions 
concur  in  producing  a  result  it  is  often  diffi- 
cult to  determine  which  is  proper  to  be  con- 
sidered the  cause.  The  law  will  not  go  fur- 
ther back  than  to  find  the  active,  efficient 
and  procuring  cause,  of  which  the  event  un- 
der consideration  is  a  natural  consequence. 
Freeman  v.  Mercantile  Mut.  Ace.  Ass'n,  156 
Mass.  851,  80  N.  E.  1013,  1014,  17  L.  R.  A. 
753. 

Foreseen  or  eaq^eoted  result. 

The  practical  construction  of  a  proxi- 
mate cause  has  been  said  to  be  one  from 
which  a  man  of  ordinary  experience  and  sa- 
gacity could  foresee  that  the  result  might 
probably  ensue.  City  Council  of  Montgom- 
ery V.  Wright  72  Ala.  411,  422  (citing  Shear. 
&  R.  Neg.  I  10);  Williams  v.  Southern  Pac. 
Ry.  Co.  (Cal.)  9  Pac.  152,  155;  Texas  &  P. 
Ry.  Co.  V.  Woods,  28  S.  W.  416,  418,  8  Tex. 
Civ.  App.  462;  American  Exp.  O).  v.  Rlsley, 
53  N.  E.  558,  559,  179  111.  295;  City  Council 
of  Montgomery  v.  Wright  72  Ala.  411,  422 
(citing  3  Pars.  Cont.  [6th  Ed.]  S  179).  See. 
also,  Missouri,  K.  &  T.  R.  Co.  v.  Byrne  (U. 
S.)  100  Fed.  359,  362. 

In  Thomp.  Neg.  |  47^-ltJs^ald  thatjB 

long  series  of  Judloial  d<>oi«!ftim  hng  (Ififlnftil 

"proxfaaate^cause"  to  be  the  ordinary  and 
natural  results  of  negligence,  such  as  are 
usual,  and  therefore  might  have  been  expect- 
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ecL    Setter's  Adm'r  y.  City  of  Maysyille  (Ky.) 
60  S.  W.  1074,  1075. 

In  determining  what  is  the  proximate 
cause,  the  true  rule  is  that  the  injury  must 
be  the  natural  and  probable  consequence  of 
the  negligence — such  a  consequence  as,  un- 
der the  surrounding  circumstances  of  the 
case,  might  and  ought  to  have  been  fore- 
seen by  the  wrongdoer  as  likely  to  flow  from 
his  act  Robb  v.  Pennsylvanfa  Oo.  for  In- 
surance on  Lives  and  Granting  Annuities,  40 
Atl.  909,  970,  186  Pa.  456,  65  Am.  St  Rep. 
868;  Gulf,  O.  &  S.  P.  Ry.  Oo.  v.  Trott,  25 
S.  W.  419,  420,  86  Tex.  412;  Ohl  ▼.  Bethelem 
Tp..  49  Atl.  288,  199  Pa.  588. 

It  is  generally  held  that,  in  order  to 
warrant  a  finding  that  neglig^ce  or  an  act 
not  amounting  to  wanton  wrong  is  the  prox- 
imate cause  of  an  injury,  it  must  appear  that 
the  injury  was  the  natural  and  probable  con- 
sequence of  the  negligence  or  wrongful  act, 
nnd  that  it  ought  to  have  been  foreseen  In 
the  light  of  attending  circumstances.  Mil- 
waukee &  St  P.  R.  Co.  V.  Kellogg,  94  U.  S. 
469,  474,  24  L.  Ed.  256;  Lutz  v.  Atlantic  & 
P.  R.  Co.,  30  Pac.  912,  916,  6  N.  M.  496,  16 
li.  R.  A.  819;  Illinois  Cent  R.  Co.  v.  Woolley, 
28  South.  26,  27,  77  Miss.  927;  Hansen  v.  St 
Paul  GasUght  Co.,  84  N.  W.  727,  728,  82 
Minn.  84. 

"Proximate  cause"  is  a  cause  from  which 
a  man  of  ordinary  experience  and  sagacity 
could  foresee  that  the  result  might  ensue. 
Shear.  &  R.  Neg.  §  10.  And  that  cause  will 
be  held  proximate  which  is  shown  to  be 
active,  operative,  and  continuing,  and  the 
probable  and  natural  source  of  the  injury. 
Lake  Brie  &  W.  R.  Co.  v.  Charman,  67  N.  B, 
923,  926,  161  Ind.  95. 

Strictly  defined,  an  act  is  the  **proximate 
cause"  of  an  event,  when  in  the  natural  or- 
der of  things  and  under  the  particular  cir- 
cumstances surrounding  it,  such  an  act 
would  necessarily  produce  that  event;  but 
the  practical  construction  of  "proximate 
cause"  by  the  courts  is  a  cause  from  which 
a  man  of  ordinary  experience  and  sagacity 
could  foresee  that  the  result  might  probably 
ensue.  Enocks  v.  Pittsburgh,  C,  C.  A  St. 
L.  Ry.  Co.,  145  Ind.  635,  637,  44  N.  B.  658, 
659. 

The  proximate  cause  of  an  injury  is  that 
which  naturally  led  to,  and  which  might 
have  been  expected  to  be  directly  Instru- 
mental in  producing,  the  result.  Consolidat- 
ed Electric  Light  &  Power  Co.  v.  Koepp,  68 
Pac.  608,  609,  64  Kan.  735;  State  v.  Man- 
chester &  L.  R.  R.,  52  N.  H.  528,  529. 

"Proximate  cause  is  what  leads  to,  and 
might  be  expected  directly  to  produce,  the 
injury;  that  is,  such  a  cause  as  naturally 
suggests  itself  to  the  mind  of  a  prudent  man 
as  likely  to  cause  the  accident  which  pro- 
duces the  damage."    Jacksonville,  T.  &  K. 


W.  Ry.  Co.  V.  Peninsular  Land  Transporta- 
Uon  &  Mfg.  Co.,  9  South.  661,  673^  676,  27 
Pla.  1,  157,  17  L.  R.  A.  33,  65. 

Where  the  question  is  whether  a  cause 
proximated  to  the  accident,  the  test  is  wheth- 
er it  was  such  that  a  person  of  ordinary  in- 
telligence and  prudence  should  have  fore- 
seen that  the  accident  was  liable  to  be  pro- 
duced by  that  cause.  Wilber  v.  Follansbee, 
72  N.  W.  741,  742.  97  Wis.  577;  Block  v. 
Milwaukee  St  Ry.  Co.,  89  Wis.  371,  378,  61 
N.  W.  1101,  27  L.  R.  A.  365,  46  Am.  St  Rep. 
849;  Davis  v.  Chicago.  M.  &  St  P.  Ry.  Co.. 
67  N.  W.  16,  19,  93  Wis.  470,  83  U  R.  A.  654, 
57  Am.  St  Rep.  935. 

An  instruction  that,  in  order  to  find 
proximate  causation,  they  must  be  satisfied 
that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  defect,  foreseeable 
by  exercise  of  ordinary  care,  is  correct;  these 
being  the  essential  elements  of  proximate 
cause.  Nix  v.  C.  Reiss  Coal  Co.,  90  N.  W. 
437.  440,  114  Wis.  493. 

The  proximate  consequence  of  a  given/ 
act  or  omission,  as  distinguished  from  a.re^ 
mote  consequence,  is  one  which  succeeds 
naturally  in  the  ordinary  course  of  things, 
and  which,  therefore,  ought  to  have  been  an- 
ticipated by  the  wrongdoer.  1  Thomp.  Neg. 
156.  Nervous  prostration  from  fright  caused 
by  defendant's  trespassing  by  stealthily  en- 
tering In  the  nighttime  plalntifTs  house  is  a 
proximate  result  of  the  wrong,  for  which 
recovery  may  be  had.  Watson  v.  Dilts,  89 
N.  W.  1008,  1069,  116  Iowa,  249,  57  L.  R.  A. 
559,  93  Am.  St  Rep.  239. 

In  determining  whether  or  not  an  act  is 
the  proximate  cause  of  an  injury,  the  legal 
test  Is:  "Was  the  injury  of  such  a  character 
as  might  reasonably  have  been  foreseen  or 
expected  as  the  natural  result  of  the  act 
complained  of?"  Newman  v.  Chicago  &  St. 
P.  Ry.  Co.,  45  N.  W.  1054,  1056,  80  Iowa, 
672;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland, 
38  S.  W.  756,  757,  90  Tex.  365;  Holwerson  v. 
St  Louis  &  S.  Ry.  Co.,  57  S.  W.  770,  773,  157 
Mo.  216,  50  L.  R.  A.  850. 

"Proximate  damages  are  such  as  are  the 
ordinary  and  natural  results  of  the  omission 
or  commission  of  acts  of  negligence,  and  such 
as  are  usual  and  might  have  been  reasonably 
expected.  Remote  damages  are  such  as  are 
the  unusual  and  unexpected  result  not  rea- 
sonably to  be  anticipated.  ♦  ♦  ♦  The  law 
regards  only  the  direct  and  proximate  re- 
sults of  negligent  acts  as  creating  any  lia- 
bility." Braun  v.  Craven,  51  N.  B.  657,  659. 
175  111.  401,  42  L.  R.  A.  199. 

In  cases  of  negligence,  in  order  to  cre- 
ate a  proximate  cause,  it  is  not  in  reason  or 
by  authority  made  necessary  that  the  wrong- 
doer should  have  anticipated  that  his  act 
would  produce  the  result  complained  of. 
Laible  v.  New  York  Cent  &  H.  R.  R  Co^ 
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43  N.  T.  Supp.  1003,  1009,  18  ApV-  I>iT-  674. 
See,  also,  White  Sewing  Mach.  Co.  t.  Rich- 
ter,  28  N.  B.  446,  2  Ind.  App.  331. 

The  rale  of  common  sense  and  human 
experience  is  that  a  person  guilty  of  negli- 
gence should  be  held  responsible  for  all  the 
consequences  which  a  prudent  and  experi- 
enced man,  fully  acquainted  with  all  the  cir- 
cumstances which  in  fact  existed,  whether 
they  could  have  been  ascertained  by  reason- 
able diligence  or  not,  would  at  the  time  of 
the  negligent  act  have*  thought  reasonably 
possible  to  follow,  if  they  had  occurred  to' 
his  mind.  In  an  action  against  a  carrier  for 
carrying  plaintiff  beyond  her  destination,  the 
anxiety  and  physical  injury  caused  by  her 
exposure  to  rain  and  cold  after  being  re- 
turned to  her  destination  were  not  proper 
elements  of  damage.  Louisyille  &  N.  R.  Co. 
y.  Quick,  28  South.  14,  16,  125  Ala.  553. 

IneTltalile  ar  necessary  resiilt. 

"Proximate  cause"  was  substantially  the 
same  originally  as  "causa  causans,"  or  the 
cause  necessarily  producing  the  result;  but 
the  practical  construction  of  the  term  has 
now  come  to  be  the  cause  which  naturally 
led  to,  and  which  might  have  been  expected 
to  produce,  the  result  State  y.  Manchester 
&  L.  R.  R.,  52  N.  H.  528,  552. 

A  proximate  cause  is  one  which  Involves 
the  idea  of  necessity.  It  is  one  the  connec- 
tion between  which  and  the  effect  Is  plain 
and  Intelligible.  Koch  v.  Zimmermann,  83 
N.  T.  Supp.  339,  342,  85  App.  Div.  370.  It 
is  one  which  can  be  used  as  a  term  by  which 
a  proposition  can  be  demonstrated;  that  is, 
one  which  can  be  reasoned  from  conclusive- 
ly. Seifter  v.  Brooklyn  Heights  R.  Co.,  62 
N.  B.  349,  350,  169  N.  Y.  254;  Marks  v.  Roch- 
ester Ry.  Co.,  58  N.  Y.  Supp.  210,  216,  41,App. 
Div.  66;  Hoey  v.  Metropolitan  St  Ry.  Co., 
70  App.  Div.  60,  63,  74  N.  Y.  Supp.  1113; 
Laidlaw  v.  Sage,  52  N.  B.  679,  688,  158  N. 
Y.  73,  44  L.  R.  A.  216. 

In  cases  of  negligence,  in  order  to  create 
a  proximate  cause,  it  Is  not  In  reason  or  by 
authority  made  necessary  that  the  wrong- 
doer's act  would  have  necessarily  produced 
the  result  complained  of.  Laible  v.  New 
York  Cent.  &  H.  R  R.  Co.,  43  N.  Y.  Supp. 
1003,  1009,  13  App.  Div.  574. 

That  Is  the  proximate  cause  which  is 
most  proximate  in  the  order  of  responsible 
causation.  If  it  cannot  be  said  that  the  re- 
sult would  have  inevitably  occurred  by  rea- 
son of  the  defendant's  negligence,  it  can- 
not be  found  that  it  did  so  occur,  and  the 
plaintiff  has  not  made  out  his  case.  Butcher 
y.  West  Virginia  &  P.  R.  Co.,  16  S.  B.  457, 
461,  37  W.  Va.  180,  18  L.  R.  A.  519. 

An  act  is  said  to  be  the  proximate  cause 
of  an  event  w^en,  In  the  natural  order  of 
things  and  under  the  existing  circumstances, 
it  would  necessarily  produce  the  result  or 


event  Thackston  v.  Port  Royal  &  W.  C.  Ry. 
Co.,  18  S.  B.  177,  178,  40  S.  C.  80;  Oakland 
Bank  of  Savings  v.  Murfrey,  9  Pac.  843, 
847,  68  Cal.  455. 

Proximate  cause  is  the  first  and  direct 
power  of  producing  the  result,  or  the  "causa 
causans"  of  the  schoolmen.  Beach,  Contrib. 
Neg.  S  10.  If  the  wrong  and  resulting  dam- 
ages are  not  known  by  common  experience  to 
be  usually  and  naturally  in  sequence,  and 
the  damage  does  not,  according  to  the  ordi- 
nary course  of  events,  follow  from  the  wrong, 
then  the  wrong  and  the  damage  are  not  suffi- 
ciently Joined  or  concatenated  as  cause  and 
effect  to  support  the  action.  Cooley,  Torts, 
I  69;  Oakland  Bank  of  Savings  v.  Murfey, 
9  Pac.  843,  847,  68  Cal.  455. 

An  injury  is  the  result  of  an  act  when 
without  the  act  the  injury  would  not  have 
been  Inflicted.  Mexican  Nat  Ry.  Co.  v.  Mus- 
sette,  26  S.  W.  1075,  1079,  86  Tex.  708,  24  L. 
R.  A.642. 

Zateweniiic  aKeaoy. 

Though  a  negligent  act  or  omission  be 
removed  from  the  Injury  by  Intermediate 
causes  and  effects,  yet,  if  the  party  guilty 
ought  reasonably  to  have  foreseen  the  ulti- 
mate consequence,  such  negligence  is  deemed 
in  law  the  proximate  cause  of  the  Injurious 
effect  Gulf,  C.  &.  S.  F.  Ry.  Co.  v.  Rowland, 
38  S.  W.  756,  757,  90  Tex.  365. 

What  is  in  law  a  proximate  cause  is  well 
expressed  in  the  definition,  often  quoted  with 
approval,  given  in  Milwaukee  &  St  P.  R.  Co. 
V.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256: 
The  primary  cause  may  be  the  proximate 
cause  of  a  disaster,  though  it  operate  through 
successive  Instruments,  as  an  article  at  the 
end  of  a  chain  may  be  moved  by  force  ap- 
plied to  the  other  end,  that  force  being  the 
proximate  cause  of  the  movement;  or,  as  in 
the  oft-dted  case  of  squibs  thrown  In  the 
market  place.  Scott  v.  Shepherd,  2  W.  Bl. 
892.  The  question  always  is,  was  there  an 
unbroken  connection  between  the  wrongftU 
act  and  the  Injury,  a  continuous  operation? 
Did  the  facts  constitute  a  continuous  succes- 
sion of  events,  so  linked  together  as  to  make 
a  luitural  whole,  or  was  there  some  new  and 
1i)rirpeBflo"»  cav"^  Intervening  between  the 
wrong  and  the  injury?  There  may  be  a  suc- 
cession of  intermediate  causes,  each  pro- 
duced by  the  one  preceding  and  producing 
the  one  following  It  It  must  appear  that 
the  Injury  was  the  natural  consequence  of 
the  wrongful  act  or  omission.  Mack  v. 
South  Bound  R.  Co.,  29  S.  B.  905,  910,  52 
S.  C.  823,  40  L.  R.  A.  679,  68  Am.  St  Rep. 
913;  Atkinson  v.  Goodrich  Transp.  Co.,  18 
N.  W.  764,  771,  60  Wis.  141,  50  Am.  Rep.  352; 
Purcell  V.  St  Paul  City  Ry.  Co.,  50  N.  W. 
1034,  48  Minn.  134,  16  L.  R.  A.  203. 

An  Injury  that  is  not  the  natural  con-' 
sequence  of  the  negligence,  and  would  not 
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have  resulted  from  it  bat  for  the  Interposi- 
tion of  some  new  indlvldaal  cause  that  could 
not  have  been  anticipated,  is  not  actionable; 
the  negligence  not  being  the  proximate  cause. 
Biissomi  K.  &  T.  Ry.  Co.  t.  Byrne  (U.  S.) 
100  Fed.  859,  302,  40  a  0.  A.  402. 

If,  subsequent  to  the  original  or  negli- 
gent act,  a  new  cause  has  intervened  of  itself 
sufQclent  to  stand  as  the  cause  of  the  mis- 
fortune, the  former  must  be  considered  as 
too  remote.  The  original  wrongful  or  negli- 
gent act  will  not  be  regarded  as  the  proxi- 
mate cause,  where  any  new  agency  not  with- 
in the  contemplation  of  the  wrongdoer  has 
intervened  to  bring  about  the  injury.  Where, 
however,  the  intervening  cause  and  its  prob- 
able or  reasonable  consequences  are  such  as 
could  reasonably  have  been  anticipated  by 
the  original  wrongdoer,  the  causal  connection 
between  the  original  wrongful  act  and  the 
consequent  injury  is  not  broken,  and  it  is  the 
proximate  cause  of  the  other.  Scale  y.  Gulf, 
O.  &  S.  F.  Ry.  Co.,  65  Tex.  274,  277,  57  Am. 
Rep.  602. 

It  has  often  been  held  that  it  is  not  every 
intervening  agency  that  shields  the  wrong- 
doer from  responsibility  where  an  injury  re- 
sults from  his  wrongful  act  Where  an  in- 
Jury  is  attributable  to  two  causes,  both  proxi- 
mate, one  the  result  of  negligence  and  the 
other  not,  and  the  injury  would  not  have 
occurred  but  for  the  negligent  act,  the  party 
who  is  guilty  of  the  negligent  act  or  omis- 
sion will  be  held  liabla  Whether  the  act 
complained  of  was  In  legal  contemplation 
the  proximate  cause  of  the  injury  does  not 
depend  entirely  upon  its  having  been  the  me- 
diate or  immediate  source  of  such  injury,  as 
proximity  in  point  of  time  is  not  necessa- 
rily decisive  of  the  question  as  to  what  was 
the  proximate  cause.  Reid  v.  Evansville  & 
T.  H.  R.  Co..  85  N.  B.  703,  705,  10  Ind.  App. 
385,  53  Am.  St  Rep.  891. 

The  cause  of  an  injury  in  the  contempla- 
tion of  law  is  that  which  Immediately  pro- 
duces it  as  its  natural  consequence;  and 
therefore  if  a  party  be  guilty  of  an  act  of 
oegllgence,  which  would  naturally  produce  an 
injury  to  another,  but  before  such  injury  ac- 
tually results  a  third  person  does  some  act 
which  is  the  immediate  cause  of  the  injury, 
such  third  person  is  alone  responsible  there- 
for, and  the  original  party  is  in  no  degree  re- 
sponsible therefor,  though  the  injury  could  nev- 
er have  occurred  but  for  his  negligence.  The 
casual  connection  between  the  first  act  of  neg- 
ligence and  the  injury  is  broken  by  the  in- 
tervention of  the  act  of  a  responsible  party, 
which  act  is  in  law  regarded  as  the  sole  cause 
of  the  injury,  according  to  the  maxim,  "In 
Jure  non  remota  causa,  sed  proxima,  specta- 
tur."  Washington  v.  Baltimore  &  O.  R.  Co., 
17  W.  Va.  190,  196;  Clark  v.  Wilmington  & 
W.  R.  Co.,  14  S.  B.  43.  47,  109  N.  C.  430. 
.14  L.  R.  A.  749 ;  Louisville  &  N.  R.  Co.  v. 
Quick,  28  South.  14,  16,  125  Ala.  553. 


Where  there  is  negligence  and  Injury 
flowing  from  it  and  there  is  also  an  inter- 
mediate cause  disconnected  from  the  n^li- 
gence,  and  the  operation  of  this  cause  pro- 
duces the  injury,  the  person  guilty  of  the 
negligence  cannot  be  held  responsible  fc/r  the 
injury.  The  inquiry  must  always  be  wheth- 
er there  was  any  intermediate  cause,  dis- 
connected from  the  primary  fault  and  self- 
operating,  which  produced  the  injury.  Weh- 
ner  ▼.  Lagerfelt,  66  &  W.  221»  224,  27  Tex. 

Civ.  App.  520. 

• 

Where  a  result  is  not  the  probable  or 
legitimate  result  of  a  first  cause,  and  might 
not  have  resulted  but  for  some  new,  inter- 
vening cause,  or  this  is  a  matter  of  contest 
in  such  cases  the  intervening  cause  may  be 
regarded  as  the  "proximate  cause,"  and  the 
first  as  too  remote.  If  the  result  was  the 
necessary  and  inevitable  effect  of  a  first 
cause,  and  a  new  independent  force  inter- 
vened sufilcient  of  itself  to  produce  the  ef- 
fect and  only  hastened  the  result  this  does 
not  make  the  first  cause  too  remote.  In  such 
cases  both  causes  necessarily  contribute  to 
the  result  Where  an  injury  inflicted  was 
fatal,  but  before  death  poison  was  given 
sufficient  to  cause  death,  and  was  the  im- 
mediate cause  of  death,  the  poison  is  not 
to  be  regarded  as  the  "proximate  cause,"  so 
as  to  relieve  the  inflicter  of  the  first  injury 
from  liability.  Thompson  v.  Louisville  &  N. 
R.  Co.,  8  South.  406,  407,  91  Ala.  496.  11  L. 
R.  A.  14a 

As  was  said  by  Mr.  Justice  Cushing  in 
the  leading  case  of  Scripture  v.  Lowell  Mut 
Fire  Ins.  Co.,  64  Mass.  (10  Cush.)  856,  57 
Am.  Dec.  Ill:  "If,  then,  a  combustible  sub- 
stance, in  the  process  of  combustion,  pro- 
duces explosion  also,  it  is  not  easy  to  per- 
ceive why,  of  the  two  diverse  but  concur- 
rent results  of  the  combustion,  the  one  should 
be  ascribed  to  fire  any  less  than  the  oth- 
er. The  plain  fact  here  is  the  application  of 
fire  to  a  substance  susceptible  of  ignition, 
the  consequent  ignition  of  that  substance, 
and  immediate  damage  to  the  premises  there- 
by. It  is  no  sufficient  answer  to  say  that 
some  of  the  phenomena  produced  are  in  the 
form  of  explosion.  All  the  effects,  whatev- 
er they  may  be  in  form,  are  the  natural  re- 
sults of  the  combustion  of  a  combustible  sub- 
stance; and,  as  the  combustion  is  the  action 
of  fire,  this  must  be  held  to  be  the  proxi- 
mate and  legal  cause  of  all  the  damage  done 
to  the  premises  of  the  plaintiff."  American 
Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar  Re- 
finery Co.  (U.  S.)  57  Fed.  294,  301,  6  a  C. 
A.  336,  21  L.  R.  A.  572. 


Where  one  party  has  been  negligent  and 
the  second  party,  knowing  of  such  antecedent 
negligence,  falls  to  use  ordinary  care  to  pre- 
vent an  injury  which  the  antecedent  n^li- 
gence  rendered  possible,  and  the  injury  fol- 
lows by  reason  of  such  failure,  the  negli- 
gence of  the  second  party  is  the  sole  proxi 
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mate  cause  of  tbe  injury.  Bostwlck  y.  Min- 
neapolis &  P.  Ry.  Co.,  61  N.  W.  781,  785, 
2  N.  D.  440. 

The  doctrine  of  proximate  cause  in  cases 
of  accident  resulting  from  tbe  frightening 
and  consequent  running  away  of  horses  on 
the  highway,  as  deduced  from  the  numerous 
adjudications  thereon,  seems  to  be  that  the 
negligence  which  causes  the  fright  and  con- 
sequent running  away  of  the  horse  is  the 
proximate  cause  of  the  injury,  and  that  this 
is  so,  although  some  intervening  cause  con- 
tributed to  the  injury.  Willis  v.  Providence 
Telegram  Pub.  Co.,  38  Ati.  W7,  20  R.  I.  285. 

Hatnral  and  probable  result* 

Where  an  injury  is  the  natural  and  or- 
dinary result  of  some  cause,  the  same  is  the 
proximate  cause.  Harris  y.  Union  Pac.  R. 
Co.  (U.  S.)  13  Fed.  591,  592. 

An  injury  that  is  the  natural  and  prob- 
able consequence  of  an  act  of  n^ligence  is 
actionable,  because  that  act  is  its  proximate 
cause.  Missouri,  K.  &  T.  R.  Co.  v.  Byrne  (U. 
S.)  100  Fed.  369,  362,  40  C.  O.  A.  402. 

By  proximate  cause  we  mean  that  the 
damage  must  be  the  direct  and  natural  con- 
sequence of  the  defendant's  negligence,  with- 
out any  intervening  force  or  power  operating 
as  a  cause  of  the  injury.  Ryan  y.  Gross,  68 
Md.  877,  12  Atl.  116. 

The  proximate  cause  of  an  injury  is  said 
to  be  such  as  ''by  the  usual  course  of  eyents 
would  result,  unless  independent  disturbing 
moral  agencies  Intervene,  in  the  particular 
injury."  City  Council  of  Montgomery  y. 
Wright,  72  Ala.  411,  422,  47  Am.  Rep.  422 
(citing  Whart  Neg.  |  324). 

In  Hoag  y.  Lake  Shore  &  M.  S.  R.  Co., 
85  Pa.  293,  27  Am.  R^.  663,  it  was  said: 
"In  determining  what  is  proximate  cause,  the 
true  rule  is  that  the  injury  must  be  the 
natural  and  probable  consequence,  as  under 
the  surrounding  drcumstances  of  the  case 
might  and  ought  to  have  been  foreseen  by 
the  wrongdoer  as  likely  to  flow  from  his  act" 
Banks  v.  Wabash  Western  Ry.  Co.,  40  Mo. 
App.  468,  464. 

An  injury  that  is  the  natural  and  prob- 
able consequence  of  an  act  of  negligence  is 
actionable,  and  such  an  act  is  the  proximate 
cause  of  the  injury.  A  proximate  cause  is  a 
natural  consequence  of  an  act,  a  result  which 
may  be  reasonably  anticipated.  Cole  v.  Ger- 
man Savings  &  Loan  Soc  (U.  S.)  124  Fed. 
113,  116,  59  C.  C.  A.  593,  63  L.  R.  A.  416. 

The  true  rule  as  to  the  proximate  cause 
of  an  injury  is  not  that  the  injury  sustained 
must  be  the  necessary  result  of  the  wrong- 
ful act,  but  that  it  shall  be  a  natural  or  prob- 
able consequence,  or  one  likely  to  ensue  from 
it  Houston  &  T.  C.  R.  Co.  v.  McDonough, 
1  White  &  W.  Civ.  Cas.  Ct  App.  |8  651,  656. 


In  order  to  constitute  "proximate  cause*" 
of  an  injury,  the  injury  must  be  the  natural 
and  probable  result  of  the  negligent  act  or 
omission.  Where  a  common  carrier  failed  ta 
make  prompt  delivery  of  goods,  and  they 
were  thereby  lost  in  an  unprecedented  storm, 
the  act  of  God  and  not  the  carrier's  negli- 
gence was  the  proximate  cause  of  the  loss. 
International  &  O.  N.  R.  Co.  v.  Bergman 
(Tex.)  64  S.  W.  999,  1000. 

Proximate  cause  is  that  cause  producing 
the  injury  that  was  the  natural  and  prob- 
able consequence  of  the  negligence  complain- 
ed of,  and  that  ought  to  have  been  foreseen 
in  the  light  of  attending  circumstances. 
Texas  Cent  R.  Co.  v.  Bender  (Tex.)  75  S. 
W.  661.  562. 

A  cause  may  be  proximate,  although  it  is 
the  first  of  a  series  of  acts  resulting  in  an 
injury,  if  each  of  the  subsequent  acts  be  a 
natural  and  probable  result  of  the  first 
Swift  y.  Rutkowski,  67  111.  App.  209,  210. 

In  order  to  warrant  a  finding  that  negli- 
gence or  an  act  not  amounting  to  a  wanton 
wrong  is  the  proximate  cause  of  the  injury, 
it  must  appear  that  the  injury  was  the  nat- 
ural and  probable  consequence  of  the  negli- 
gent or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  attend- 
ing circumstances.  Western  Union  Tel.  Co.  v. 
Partlow,  71  S.  W.  584,  986,  80  Tex.  Civ.  App. 
599  (citing  Fererro  y.  Western  Union  Tel.  Co., 
9  App.  D.  C.  455,  86  L.  R.  A.  548). 

nearest  or  neact  aause. 

In  the  use  of  the  words  "proximate 
cause,"  negligence  occurring  at  the  time  of 
the  injury  is  meant  Kilpatrlck  y.  Grand 
Trunk  Ry.  Co.,  47  Atl.  827,  828,  72  Vt  263, 
82  Am.  St  Rep.  039. 

By  "proximate  cause"  or  "negligence 
which  proximately  contributed  to  the  acci- 
dent" Is  meant  negligence  occurring  at  the 
time  of  the  event;  that  is,  negligence  having 
immediate  or  present  relation  to  the  acci- 
dent Bierbach  v.  Goodyear  Rubber  Co.  (U* 
S.)  14  Fed.  826,  820. 

By  "proximate  cause^'  is  not  meant  the 
last  act  of  cause  or  nearest  act  to  an  in- 
jury, but  such  act  wanting  in  ordinary  care^ 
as  actively  aided  in  producing  the  injury  as  a 
direct  and  existing  cause.  Texas  &  P.  R. 
Co.  y.  Bigham  (Tex.)  36  S.  W.  1111,  1112 
(citing  Mexican  Nat  Ry.  Co.  y.  Mussette,  86 
Tex.  708,  719,  26  S.  W.  1075,  24  L.  R.  A.  642; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sweeney, 
6  Tex.  Civ,  App.  173,  178,  24  S.  W.  947); 
Sickles  V.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas,  35  S.  W.  493,  495,  18  Tex.  Civ.  App. 
434. 

Strictly  speaking,  the  proximate  cause  is 
that  which  immediately  precedes  and  directly 
occasions  a  loss.    It  is  not  denied  that  In 
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Dnmerous  cases  where  Insured  property  has 
not  been  at  all  injured  or  affected  by  the 
direct  action  of  the  peril,  the  insurers  have 
been  held  responsible  for  a  subsequent  loss, 
even  when  its  immediate  cause  has  been  an 
act  or  event  not  mentioned  in  the  policy;  nor 
is  it  denied  that  in  all  such  cases  the  law  at- 
tributes the  loss  to  the  original  peril  as  its 
proximate  cause.  It  was  held  in  this  case 
that  an  insurance  company,  insuring  against 
flre,  was  responsible  for  the  loss  of  goods 
stolen  during  the  fire,  although  flre  was  the 
only  risk  mentioned  in  the  policy.  Tilton 
V.  Hamilton  Fire  Ins.  Co.  (N.  Y.)  14  How. 
Prac.  363,  368. 

By  **proximate  eause^'  we  do  not  mean 
the  last  act  of  cause,  or  nearest  act  to  the 
injury,  but  such  act,  wanting  in  ordinary 
care,  as  actively  aided  in  producing  the  in- 
jury as  a  direct  and  existing  cause.  It  need 
not  be  the  sole  cause,  but  It  must  be  a  con- 
curring cause,  such  as  might  reasonably  have 
been  contemplated  as  Involving  the  result 
under  the  attending  circumstances.  Gon- 
zales V.  City  of  Galveston,  19  S.  W.  284,  285, 
84  Tex.  3,  31  Am.  9t  Rep.  17. 

The  cause  of  an  event  is  the  som  total 
of  the  contingencies  of  every  description, 
which  being  realized,  the  event  invariably 
follows.  It  is  rare,  if  ever,  that  the  invaria- 
ble sequence  of  events  subsists  between  one 
antecedent  and  one  consequent  Ordinarily 
that  condition  is  usually  termed  the  cause 
whose  share  in  the  matter  is  the  most  con- 
spicuous and  is  the  most  immediately  pre- 
ceding and  proximate  to  the  event  Jucker 
V.  Chicago  &  N.  W.  By.  Co.,  8  N.  W.  862,  52 
Wis.  150. 

'Troximate  cause  literally  means  the 
cause  nearest  to  the  effect  produced,  but  in 
legal  terminology  the  terms  are  not  confined 
to  their  literal  meaning.'*  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Rowland.  38  S.  W.  766,  757,  90 
Tex.  365;  Central  Texas  &  N.  W.  By.  Co.  v. 
Hoard  (Tex.)  49  S.  W.  142,  143. 

The  proximate  cause  is  the  nearest  or 
next  cause,  as  distinguished  from  a  remote 
or  predisposing  cause.  Story  v.  Chicago,  M. 
&  St  P.  Ry.  Co.,  44  N.  W.  690,  692,  79  Iowa, 
402. 

An  Instruction  that  the  proximate  cause 
of  an  Injury  is  the  near  cause  is  erroneous. 
Deisenrieter  v.  Kraus-Merkel  Malting  Co.,  72 
N.  W.  735,  739,  97  Wis.  279. 

The  cause  nearest  in  order  of  causa- 
tion which  is  adequate  to  produce  the  result 
Is  the  direct  or  proximate  cause,  and  the  only 
cause  considered  in  law.  A  person  slipped 
and  fell  on  the  smooth  surface  of  ice  formed 
In  a  depression  in  a  sidewalk.  In  such  case 
the  ice  was  the  proximate  cause  of  the  in- 
jury, and  the  depression  in  the  walk  where 
the  ice  formed,  if  a  cause  of  the  injury  in 
nny  sense,  was  the  remote,  and  not  the  proxi- 


mate, cause  thereof.  Chamberlain  t.  City 
of  Oshkosh,  84  Wis.  289,  293,  54  N.  W.  618, 
19  L.  B.  A.  513,  36  Am.  St  Rep.  92& 

Ordinarily  the  direct  and  proximate 
cause  is  the  cause  that  sets  in  motion  the 
train  of  events  which  brings  about  the  result, 
without  the  intervention  of  any  force  op- 
erating and  working  actively  from  a  new  and 
independent  source.  For  example,  a  negli- 
gent act  causes  a  nervous  shock;  a  nervous 
shock  causes  a  physical  Injury.  The  proxi- 
mate cause  of  the  injury  is  the  negligent  act 
The  proximate  cause  is  not  necessarily  the 
one  nearest  the  effect  for  which  the  person  is 
responsible.  Where  by  the  terms  of  an  ex- 
ception in  an  accident  insurance  policy  it 
was  stipulated  that  the  company  was  not  to 
be  liable  when  death  resulted  wholly  or  par- 
tially and  directly  or  indirectly  from  hernia, 
and  insured.  In  starting  to  run  through  a 
half  open  door  of  his  residence  to  catch  a 
passing  street  car,  ran  against  the  door  knob, 
receiving  an  injury  called  hernia,  from  which 
he  died,  the  hernia  was  not  the  proximate 
cause  of  his  death.  Miner  v.  Travelers'  Ins. 
Co.,  8  Ohio  Dec.  289,  290. 

Hearevt  Ia  Urn*  or  plmoe^ 

Proximate  cause  does  not  mean  the  di- 
rect cause  in  point  of  time,  but  may  mean 
the  nearest  by  relation.  Bailey,  Mast  Liab. 
p.  418;  Maryland  Steel  Co.  v.  Marney,  42 
Aa  60,  65.  88  Md.  482,  42  L.  R.  A.  842, 
71  Am.  St  Bep.  441. 

A  proximate  cause  is  that  which  has  been 
next  in  causation  to  the  effect  not  necessarily 
in  time  or  space,  but  in  causal  relation.  Pull- 
man Palace  Car  Co.  v.  Laack,  32  N.  B.  285. 
291,  143  111.  242,  17  L.  B.  A.  81& 

Proximate  catise  means  such  cause  as 
would  probably  lead  to  injury,  and  which 
has  been  shown  to  have  led  to  it.  It  need 
not  appear  from  the  evidence  that  the  in- 
juries complained  of  resulted  instantly  and 
Immediately  from  the  negligence.  The  law 
regards  the  one  as  the  proximate  cause  of 
the  other,  without  regard  to  lapse  of  time, 
where  no  other  cause  intervenes  or  comes 
between  the  negligence  charged,  and  the 
injuries  received  to  contribute  to  it  There 
must  be  nothing  to  break  the  causal  connec- 
tion between  the  alleged  negligence  in  the 
injuries.  Henry  v.  Cleveland,  C,  C.  &  St  L. 
R,  Co.  (U.  S.)  67  Fed.  426,  429. 

Proximate  cause  Is  not  always,  nor  gen- 
erally, the  act  or  omis^on  nearest  in  time 
or  place  to  the  effect  it  produces.  In  the  se- 
quence of  events  there  are  often  many  re- 
mote or  incidental  causes  nearer  in  point  of 
time  and  place  to  the  effect  than  the  effi- 
cient moving  cause,  and  yet  subordinate  to 
it,  and  often  themselves  influenced,  if  not 
produced,  by  it  Missouri  Pac.  Ry.  Co.  v. 
Moseley  (U.  S.)  57  Fed.  921,  925,  6  C.  Q  A. 
G41;    Travelers'  Ins.  Co.  v.  Melick  (U.  &) 
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65  Fed.  178,  184,  12  C.  C.  A.  544,  27  L.  R.  A. 
629;  Holwerson  v..  St  Louis  &  S.  Ry.  Co., 
57  S.  W.  770,  773,  157  Mo.  216,  50  L.  R.  A. 
850. 

Proximate  cause  means  closeness  of  caus- 
al connection,  and  not  nearness  in  time  or 
distance,  and  the  word  "proximate*'  is  in- 
tended to  qualify  the  generality  of  the  idea 
expressed  by  the  word  "natural."  Kuhn  v. 
Jewett,  32  N.  J.  Bq.  (5  Stew.)  G47,  649; 
Delaware,  L.  &  W.  R.  Co.  v.  Salmon.  39 
N.  J.  Law  (10  Vroom)  299,  308.  23  Am.  Rep. 
214.  Many  results  of  an  act  are  perfectly 
natural,  and  yet  the  consequences  are  so 
remote  from  the  act  done  as  not  to  involve 
legal  responsibility;  for  instance,  the  nat- 
ural tendency  of  flie,  when  kindled,  is  to 
siMread  and  destroy  all  combustible  matter 
In  its  progress,  and  the  destruction  of  a 
building,  however  far  distant  from  the  place 
where  the  fire  was  kindled,  is  a  natural  con- 
sequence of  the  Are,  and  yet  its  destruction 
may  be  so  disconnected  from  the  wrongful 
or  negligent  act  of  building  the  fire  that  the 
wrongdoer  would  not  be  legally  responsible 
for  the  loss.  Delaware,  L.  &  W.  R.  Co.  v. 
Salmon,  39  N.  J.  Law  (10  Vroom)  299,  308, 
23  Am.  Rep.  214. 

Proximity  in  point  of  time  or  space, 
however,  is  no  part  of  the  definition;  that  is, 
it  need  not  be  the  nearest  in  point  of  time  to 
the  injury.  Ohl  v.  Bethlehem  Tp^,  49  Atl. 
288,  199  Pa.  588;  Dickson  v.  Omaha  &  St 
L.  Ry.  Co.,  27  S.  W.  476,  478.  124  Mo.  140, 
25  L.  R.  A.  320,  46  Am.  St.  Rep.  429.  This 
is  of  no  importance,  except  as  it  may  afford 
facts  for  or  against  proximity  of  causation. 
Dickson  v.  Omaha  &  St.  L.  Ry.  Co.,  27  S. 
W.  476.  478,  124  Mo.  140,  25  L.  R.  A.  320, 
46  Am.  St  Rep.  429. 

By  proximate  cause  is  not  meant  the 
last  cause  or  the  nearest  act  to  the  injury, 
but  such  act,  wanting  in  ordinary  care,  as 
actively  aided  in  producing  the  injury  as  a 
direct  and  existing  cause.  San  Antonio  & 
A.  P.  R.  Co.  V.  Jazo,  25  S.  W.  712,  714. 

The  negligent  burning  of  a  house,  the 
spreading  of  the  fire  to  a  neighboring  house, 
and  the  burning  thereof,  do  not  give  the 
owner  of  the  last  house  a  cause  of  action 
against  the  owner  of  the  house  in  which  the 
fire  originated,  since  the  damages  are  too 
remote.  Ryan  v.  New  York  Ctent  R.  Ck>.,  85 
N.  Y.  210,  91  Am.  Dec.  49. 

By  proximate  cause  is  meant  that  6ause 
which  directly  precedes  and  produces  the  ef- 
fect, as  distinguished  from  the  remote  causes. 
Whether  a  cause  is  proximate  or  remote  does 
not  depend  alone  upon  the  closeness  in  the 
order  of  time  in  which  certain  things  occur. 
The  application  of  the  principles  relating  to 
proximate  cause  is  not  necessarily  controlled 
by  time  or  distance,  nor  by  the  succession 
•f   events.    An   efficient,   adequate   cause. 


having  been  found,  must  be  deemed  the  true 
cause,  unless  some  other  cause  not  incidental 
to  it,  but  independent  of  it,  is  shown  to  have 
intervened  between  it  and  the  result  Mc- 
Carthy V.  Travelers*  Ins.  Co.  (U.  S.)  15  Fed. 
Cas.  1254,  1256. 

Probable  cause. 

It  is  not  enough  to  prove  that  the  acci- 
dent is  the  natural  consequence  of  the  negli- 
gence. It  must  also  have  been  the  probable 
cause.  Davis  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  67  N.  W.  16,  19,  93  Wis.  470,  33  L.  R.  A. 
654,  57  Am.  St  Rep.  935  (citing  Block  v.  Mil- 
waukee R.  Oo.,  89  Wis.  378,  61  N.  W.  1101). 

Proximate  cause  is  probable  cause.  Ar- 
mour V.  Golkowska,  66  N.  E.  1037,  1038,  202 
111.  144;  Watson  v.  Dilts,  89  N.  W.  1068, 
1069,  116  Iowa,  249,  57  L.  R.  A.  559,  93  Am. 
St  Rep.  239. 

PROXIMATE  DAMAGE. 

Proximate  and  remote  damages  are  the 
result  of  proximate  and  remote  causes,  rea- 
soning in  an  inverse  order.  Strictly  speak- 
ing, there  are  no  remote  causes  and  no  re- 
mote damages.  The  proximate  cause  is  that 
which  produces  the  damage.  The  remote 
cause  is  used  by  comparison  as  the  irre- 
sponsible agent  which  seeks  shelter  behind 
the  responsible  one.  Pielke  v.  Chicago,  M.  & 
St  P.  Ry.  Co.,  41  N.  W.  669,  671,  5  Dak. 
444. 

Proximate  damages  are  the  immediate 
and  direct  damages  and  natural  results  of 
negligence,  such  as  are  usual  and  might  have 
been  expected.  Henry  v.  Southern  Pac.  R. 
Co.,  50  Cal.  176,  183. 

Proximate  damage  Is  the  natural  se- 
quence of  a  wrongful  act  or  omission  flowing 
directly  from  it  In  obedience  to  some  well- 
understood  and  recognized  force.  Kuhn  v. 
Jewett,  32  N.  J.  Eq.  (5  Stew.)  647,  649. 

PROXIMATELT. 

The  words  "approximately"  and  ••prox- 
imately" are  not  synonymous,  but  closely  al- 
lied in  meaning.  The  use  of  the  former  in 
an  instruction  that  one  who  is  injured  by 
the  negligence  of  another  cannot  recover 
damages  therefor,  if  the  injured  party  by 
his  own  negligence  or  willful  wrong  approx- 
intfitely  contributed  to  the  injury  so  that  it 
would  not  have  happened  but  for  his  own 
fault,  could  not  have  misled  the  Jury.  Pled- 
ger V.  Chicago,  B.  &  Q.  R.  Go.  (Neb.)  95  N. 
W.  1057,  1060. 


PROXIMITY. 

See  "Close  Proximity." 
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PROXY. 

See  "Right  to  Vote  by  Proxy .•• 

▲  proxy  l8  an  authority  or  power  to  do  a 
t^rtain  thing.  Tunis  v.  Hestonville,  M.  & 
^\  Pass.  R.  Co.,  149  Pa.  70,  &i,  24  Atl.  88, 
16  L.  R.  A.  665. 


PRUDENCE. 

See  "Ordinary  Prudence";    "Reasonable 
Prudence." 

Prudence  means  that  degree  of  care  re- 
quired by  the  exigencies  or  circumstances 
under  which  it  is  to  be  exercised.  Cronk  y. 
Chicago,  M.  &  St  P.  Ry.  Co.,  52  N.  W.  420, 
422,  3  S.  D.  03  (dtlng  And.  Law  Diet). 


PBUBEHT  PERSOH. 

Bee  "Ordinarily  Prudent  Man";    -Rea- 
sonably Prudent  Person." 
Cautious  distinguished,  see  "Cautious.'* 

The  expression  "prudent  person/'  as 
used  in  a  definition  of  ordinary  care  as  that 
which  a  prudent  person  would  exercise  un- 
der the  same  circumstances,  means  the  aver- 
age prudent  person  or  the  ordinarily  prudent 
person,  so  that  such  a  definition  is  not  er- 
roneous because  of  the  absence  of  the  word 
"ordinarily"  before  the  expression  "prudent 
person."  Texas  &  N.  O.  R.  Co.  v.  Black 
<Tex.)  44  S.  W.  678,  676. 

The  term  "prudent  person"  does  not 
mean  the  same  as  a  person  of  ordinary  pru- 
dence, since  a  prudent  person  may  include  a 
person  of  more  than  ordinary  prudence.  La 
Prelle  t.  Fordyce,  23  S.  W.  453,  464^  4  Tex. 
Civ.  App.  S9L 

PBUBEHTIAI.  AFFAIRS. 

"Prudential  affairs,"  as  used  In  Prov. 
St  1692  (Anc.  Charters,  248),  by  which  free- 
holders in  any  town  meeting  were  empow- 
ered to  make  and  agree  upon  necessary  rules 
for  directing  the  prudential  affairs  of  the 
town,  means  that  class  of  miscellaneous  sub- 
jects affecting  the  accommodation  and  con- 
venience of  the  inhabitants,  such  as  public 
schools,  burying  grounds,  wells,  and  reser- 
vohrs,  etc.  Wlllard  v.  Inhabitants  of  New- 
buryport,  29  Mass.  (12  Pick.)  227.  23L 

"Prudential  affairs,"  as  used  in  Rev. 
St  c.  8,  S  59,  par.  1,  authorizing  municipali- 
ties to  adopt  ordinances  for  managing  their 
"prudential  affairs/*  are  very  indefinite  and 
unsatisfactory  words,  making  it  a  very  diffi- 
cult matter  In  many  cases  to  determine  just 
what  is  or  is  not  included  within  the  mean- 
ing of  the  expression;  but  it  does  not  cover 
matters  enumerated  in  the  other  paragraphs 


of  the  section  of  the  statute  authorizing  the 
passage  of  ordinances  tor  certain  specified 
purposes.  State  v.  Boardman,  44  AtL  11^ 
120,  93  Ma  73,  46  L.  R.  A  760. 

The  phrase  "prudential  affairs,"  in  Laws 
1S30,  p.  453,  providing  that  the  selectmen  of 
a  town  shall  have  the  management  of  all 
prudential  affairs,  includes  the  assessment 
and  collection  of  taxes.  Pike  v.  Middleton, 
12  N.  H.  278,  282. 

Under  a  statute  authorizing  selectmen 
to  superintend  the  prudential  concerns  of 
their  respective  towns,  they  have  no  author- 
ity to  adjust  controversies  or  suits  of  the  cor- 
poration, or  to  bind  them  to  the  payment  of 
money  for  such  an  adjustment  by  a  written 
contract  Underbill  v.  Gibson,  2  N.  H.  352, 
355,  9  AUL  Dec.  82. 

Under  the  statute  providing  that  select- 
men of  a  town  shall  have  the  ordering  and 
managing  of  all  its  prudential  affairs,  a  se- 
lectman may  discharge,  in  behalf  of  the 
town,  debts  which  are  due  and  of  such  a 
character  that  they  should  be  paid.  San- 
bom  V.  Town  of  Deerfield,  2  N.  H.  251,  252. 

Rev.  St  c  34,  S  2,  making  it  the  general 
duty  of  selectmen  to  manage  all  the  "pruden- 
tial affairs  of  the  town,"  does  not  authorize 
them  to  borrow  money  upon  the  credit  of 
the  town  without  a  vote  of  the  town  for 
that  purpose.  Rich  v.  Town  of  E^rol,  51  N. 
H.  350,  354,  357. 

PRUNE. 

A  lease  of  an  orchard.  In  which  the 
lessees  agreed  to  properly  "prune  and  culti- 
vate the  orchard  according  to  good  horticul- 
tural methods,"  requires  the  doing  of  those 
things  which  are  essential  to  keep  the  trees 
in  good  condition  and  preserve  their  fruit- 
bearing  qualities,  which  would  include  the 
cutting  of  suckers  and  water  sprouts,  when 
necessary  to  the  health  of 'trees,  as  waII  as 
the  taking  of  proper  steps  to  remove  Insect 
pests,  which  sap  their  lives  when  the  trees 
are  so  infested.  Anderson  v.  Hammon,  24 
Pac  228»  229,  1:9  Or.  446^  20  Am.  St  Rep. 
832. 


PTOMAINE 

A  poisonous  product  of  putrefaction. 
People  V.  Buchanan,  39  N.  B.  846,  849,  145 
N.  Y.  1. 


PUBERTY. 

By  the  common  law,  for  matrimonial 
purposes,  puberty  is  fixed  at  12  years  in 
females.  This  rule  was  derived  from  tlie 
dvil  and  common  law,  though  the  latter  did 
not  regard  the  age  as  conclusive,  but  permit- 
ted the  fact  of  puberty  to  be  proved  by  ac- 
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tual  inspection.    State  t.  Pierson,  44  Ark. 
265,  266. 

PUBLIC. 

Mr.  Webster  iays  that  In  general  ••pub- 
lic" expresses  something  common  to  man- 
kind at  large,  to  a  nation,  state,  city,  or 
town,  and  is  opposed  to  "private,"  which 
denotes  that  which  belongs  to  an  individual, 
to. a  family,  to  a  company,  <«  to  a  corpora- 
tion. Chamberlain  v.  Ci^  of  Burlington, 
19  Iowa,  395,  402. 

The  word  **publlc"  is  used  variously,  de- 
pending for  its  meaning  on  the  subjects  to 
which  it  is  applied;  thus  "public  law,"  in  one 
sense,  is  a  designation  given  to  international 
law,  as  distinguished  from  the  laws  of  a 
particular  nation  or  state,  while  in  another 
sense  a  law  or  statute  that  applies  to  the 
people  generally  of  the  nation  or  state  adopt- 
ing it  or  enacting  it  is  denominated  a  "pub- 
lic law"  as  contradistinguished  from  a  "pri- 
vate law"  affecting  only  an  individual  or  a 
smaller  number  of  persons.  The  terms  "pub- 
lic debt"  and  "public  security,"  used  in  stat- 
utes, are  terms  generally  applied  to  national 
or  state  obligations  and  dues,  and  would 
rarely,  if  ever,  be  construed  to  include  town 
debts  or  obligations;  nor  would  the  term 
"public  revenue"  ordinarily  be  applied  to 
funds  arising  from  town  taxes.  Morgan  v. 
Oree,  46  Vt  773,  J86,  14  Am.  Rep.  640. 

The  term  •'public"  does  not  mean  all  the 
public,  nor  most  of  the  people,  nor  very,  many 
of  the  people  of  a  place,  but  so  many  of  them 
as  contradistinguishes  tnem  from  a  few. 
When,  considered  with  reference  to  an  al- 
leged nuisance,  the  public  is  mentioned,  it 
does  not  mean  all  the  people,  or  all  the  pub- 
lic, but  only  such  considerable  number  of 
them  as  show  that  more  than  a  few  mere- 
ly are  meant  State  v.  Luce  (Del.)  32  Atl. 
1076,  1077,  9  Houst  396. 

"Public,"  as  used  in  Pasch.  Dig.  art 
2030,  providing  for  the  punishment  of  a 
person  making  an  indecent  exhibition  in  pub- 
lic, does  not  mean  a  public  place,  but  has 
reference  rather  to  persons  who  do  or  can 
see  it  A  public  road  In  the  nighttime,  or  a 
remote  and  unfrequented  part  of  the  coun- 
try, may  be,  and  often  is,  such  a  place  that 
such  an  exhibition  as  might  be  there  made 
would  not  be  made  in  public.  On  the  other 
hand,  the  place  may  Itself  be  private,  and 
yet  the  person  be  so  exhibited  to  public  view 
as  to  be  an  exhibition  in  public.  Mofflt  v. 
State,  43  Tex.  346. 

Some  affairs  of  a  railroad  company  are 
public,  and  some  are  private.  The  honesty 
of  a  clerk  or  servant  in  the  office  of  the  com- 
pany is  a  matter  for  the  clerk  and  the  com- 
pany only.  The  safety  of  a  bridge  on  the 
line  of  the  railroad  Is  a  subject  of  public 
6  Wds.  &  P.— 57 


concern.  The  public  in  this  sense  is  a  num- 
ber of  persons  who  are  or  will  be  interested, 
and  yet  who  are  at  present  unascertainable. 
AH  the  future  passengers  on  the  road  are 
the  public,  in  respect  to  the  safety  of  the 
bridge.  Crane  v.  Waters  (U.  S.)  10  Fed.  ' 
619,  621. 

By  the  words  ''the  public,"  used  with 
respect  to  the  collective  body  in  whose  be- 
half a  prosecution  to  abate  a  common  nui- 
sance must  be  brought.  Is  meant  all  those 
who  are  affected  by  the  nuisance  in  the  same 
way,  or  who,  having  occasion  to  come  in 
contact  with  it,  may  be  affected  in  the  same 
way,  though  differing  In  the  extent  or  degree 
to  which  they  may  be  injured*  Jones  v. 
City  of  Chanute,  65  Paa  243,  244,  63  Kan. 
243. 

The  terms  "public"  and  ••general"  are 
sometimes  used  as  synonymous,  meaning 
merely  that  which  concerns  a  multitude  of 
persons.  Stockton  v.  Williams  (Mich.)  1 
Doug.  546,  570  (citing  Greenl.  Bv.  152). 

As  open  to  eommon  use. 

We  call  that  "public"  which  is  open  for 
general  or  common  use  for  entertainment, 
as  a  public  highway  or  road,  or  a  public 
house,  and  yet  the  term  is  more  comprehen- 
sive than  this  definition.  Austin  v.  Soule, 
86  Vt  645,  650. 

The  word  ••public"  has  two  proper  mean- 
ings. A  thing  may  be  said  to  be  public  when 
owned  by  the  public,  also  when  its  uses  are 
public.  Hennepin  County  v.  Brotherhood  of 
the  Church  of  Gethsemane,  8  N.  W.  695,  596, 
27  Minn.  460. 

As  the  people  or  state. 

The  public  consists  of  the  entire  com- 
munity— persons  who  pay  taxes,  and  per- 
sons who  do  not  Their  interest  is  the  rais- 
ing of  revenue,  by  taxation  or  otherwise,  to 
provide  for  the  expenses  of  government  pub- 
lic works,  public  institutions,  and  public 
charges.  Knight  v.  Thomas,  45  Ati.  499,  501, 
93  Me.  494. 

Const  art  16,  f  5,  declares  the  water 
of  every  natural  stream  not  heretofore  ap- 
propriated within  the  state  of  Colorado  to 
be  the  property  of  the  public,  and  the  same  is 
dedicated  to  the  use  of  the  people  of  the 
state,  subject  to  appropriation  as  hereinaft- 
er provided.  Held,  that  the  words  ••public" 
and  ••people"  were  used  synonymously. 
Wyatt  V.  Larimer  &  W.  Irr.  Co.,  29  Pac.  906, 
911,  1  Colo.  App.  480. 

A  debt  due  to  the  Bank  of  the  State 
of  South  Carolina  is  not  a  debt  due  to  the 
public,  within  the  provisions  of  Pub.  Laws, 
p.  494,  providing  that  uext  after  funeral 
expenses,  charges  of  probate  of  a  will,  and 
letters  of  administration,  ''debts  due  to  the 
public"  by  a  testator  or  intestate  shall  be 
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paid.    Bank  of  State  v.  Gibbs  (S.  C.)  3  Mc- 
Cord,  377. 

As  opposite  of  private. 

"Public,"  is  a  convertible  term,  and, 
when  used  in  an  act  of  assembly,  may  refer 
to  the  whole  body  politic— that  is,  all  the  in- 
habitants of  the  state— or  to  the  inhabit- 
ants of  a  particular  place  only.  It  may  be 
properly  applied  to  the  afifairs  of  a  state, 
or  of  a  county,  or  of  a  community.  In  its 
most  comprehensive  sense,  It  is  the  opposite 
of  "private."  Houston  Tp.  Poor  Dist.  v. 
Benezette  Tp.  Poor  Dist,  19  Atl.  1060,  1061, 
135  Pa.  393. 

In  Gen.  St  §  2951,  authorizing  and  per^ 
petuatiug  grants  for  religious,  public,  and 
charitable  uses,  the  term  *t)ublic"  was  not 
used  in  its  technical  sense,  as  referring  to 
the  public  at  large,  but  in  its  more  natural 
sense,  to  distinguish  the  use  provided  for 
from  a  private  charity  for  the  benefit  of  some 
arbitrary  class,  set  apart  without  reference 
to  the  good  of  others.  The  fact  that  relief 
provided  for  in  a  will  is  confined  to  members 
of  one  or  two  particular  churches  of  a  par- 
ticular denomination  does  not  make  the  be* 
quest  subject  to  the  rule  against  perpetui- 
ties. Appeal  of  Eliot,  51  AU.  658,  564,  74 
Conn.  586. 

The  term  "public"  is  opposed  to  the  term 
"private,"  and  according  to  the  best  lexicog- 
raphers means  pertaining  to  or  belonging  to 
the  people,  relating  to  a  nation,  state,  or 
community;  but  to  make  a  matter  a  public 
matter  it  need  not  pertain  to  the  whole  na- 
tion or  state.  It  is  sufficient  if  it  pertains 
to  any  separate  or  distinct  portion  thereof, 
or  community.  State  v.  Whitesides,  30  S. 
C.  579,  584,  585,  9  S.  E.  661,  3  L.  R.  A.  777. 

In  determining  the  popular  meaning  of 
the  words  "public  charity,"  the  court  says 
that  the  word  "public,"  to  the  common  mind 
and  ear,  is  the  antithesis  of  "private."  The 
road  which  all  may  travel  is  a  public  high- 
way, while  the  avenue  which  leads  to  a 
man's  residence  for  his  own  convenience  is 
a  private  road.  We  speak  of  a  hotel  as  a 
public  house,  although  it  is  really  private 
property.  Churches  are  callea  houses  of  pub- 
lic worship,  although  owned  and  controlled 
by  separate  sects.  A  gallery  of  art  or  course 
of  lectures  is  said  to  be  open  to  the  public; 
and  this,  without  regard  to  the  purpose  or 
character  of  the  management,  or  to  the  im- 
position of  an  admission  fee.  So  it  is  held 
that  a  school  owned  and  controlled  exclu- 
sively by  a  particular  religious  sect,  to  which 
all  children,  irrespective  of  creed  or  race,  are 
admitted,  only  those  being  required  to  pay 
who  are  able  to  do  so,  is  an  institution  of 
purely  public  charity.  O'Hara  v.  Miller 
(Pa.)  1  Kulp,  288,  295. 

PUBLIC  AOOOMMODATION. 

See  "Place  of  Public  Accommodation.'* 


PtTBLIO  AOKNOWI^DGMENT. 

The  fact  that  the  father  of  an  illegiti- 
mate child  paid  for  the  care  and  maintenance 
of  its  mother  during  her  confinement,  and 
spoke  of  the  child  to  a  very  limited  number 
of  persons  as  "his  boy,"  and  paid  the  ex- 
pense of  sending  the  child  to  school,  without 
receiving  the  child  into  his  family  or  ev» 
acknowledging  it  as  his  child  among  liis 
relatives  and  friends^  did  not  constitute  a 
"public  acknowledgment"  of  the  child  vrtth- 
in  the  meaning  of  Civ.  Code,  8  230,  providing 
that  the  father  of  an  illegitimate  child  by 
"publicly  acknowledging"  it  as  liis  own,  and 
receiving  it  with  the  consent  of  his  wife, 
into  his  family,  and  otherwise  treating  it  as 
if  it  were  a  legitimate  child,  thereby  adopts 
it  In  re  Jessup,  22  Pac  742,  743,  81  Cal. 
408,  6  L.  R.  A.  594. 

Under  Mill.  A  V.  Code,  §  5651,  providing 
that  on  trial  for  bigamy,  in  the  absence  of  a 
certified  copy  of  the  first  marriage  license, 
a  "public  acknowledgment"  by  the  party 
charged  shall  be  competent  evidence  of  the 
first  marriage,  the  acknowledgment  need  not 
be  before  a  court  or  public  tribunal,  but  may 
be  made  by  a  confession,  or  by  conduct  in 
the  presence  of  others.  Crane  v.  State,  28 
S.  W.  317,  819,  94  Tenn.  (10  Pickle)  86. 

PtTBLIO  ACT. 

Public  acts  are  those  which  relate  to  the 
public  at  large.  People  v.  Chautauqua  Coun- 
ty Sup'rs,  43  N.  Y.  10,  17.  A  public  act  is  a 
statute  affecting  the  public  at  large.  Ste- 
phenson V.  Wait  (Ind.)  8  Blackf.  608,  46  Am. 
Dec.  489. 

Public  or  general  acts  are  such  as  re- 
late to  or  concern  the  interests  of  the  public 
at  large;  such  as  those  concerning  the  gov- 
ernment and  its  co-ordinate  departments; 
those  concerning  the  whole  spirituality;  those 
concerning  trade  in  general,  or  which  relate 
to  all  subjects  of  the  realm;  acts  which  con- 
cern all  persons,  though  of  a  special  nature, 
such  as  acts  concerning  assizes,  or  woods  or 
forests,  chases,  fisheries,  and  private  acts 
when  recognized  by  a  public  act  Bretz  v. 
City  of  New  Yoi*  (N.  Y.)  3  Abb.  Prac.  (N.  S.) 
478,  479  (citing  Smith's  Comm.  on  Stat  % 
795). 

In  Smith  on  Constitutional  Construction, 
p.  913,  S  795,  it  is  said:  "The  general  de- 
scription of  public  acts  is  that  they  relate  to 
or  concern  the  interests  of  the  public  at 
large,  or  relate  to  a  general  genus  in  relation 
to  things."    People  v.  Wright  70  111.  388,  398. 

If  the  law  be  such  a  law  that  persons 
placing  themselves  in  the  position  contem- 
plated by  the  law  must  take  notice  of  it  at 
their  peril,  it  is  a  public  law.  Crawford  v. 
Linn  County,  6  Pac.  738,  747,  11  Or.  482. 

A  statute  wliieh  is  obligatory  on  all  the 
citizens,  and  of  which  they  mugt  take  no- 
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tice  at  their  peril,  is  a  public  statute.    Burn- 
bam  T.  Webster,  5  Mass.  266,  268. 

A  •'public  statute"  Is  defined  by  Black- 
stone  to  be  '*a  uniTersal  rule  that  regards 
the  whole  community."  A  public  law  may 
be  general,  local,  or  special.  It  can  never, 
however,  be  a. private  law.  A  general  law 
is  essentially  a  public  law,  but  the  converse 
of  the  proposition  is  not  true,  nor  can  a  gen- 
eral law  be  local  in  Its  operation.  A  public 
statute  affects  the  public  at  large,  either 
throughout  the  entire  state,  or  within  the 
limits  of  a  particular  locality  where  the  act 
operates.    Sasser  v.  Martin,  29  S.   E.  278, 

281,  101  Ga.  447  (citing  Suth.  St  Const  S 
198). 

The  words  '•public  acts,"  as  used  in 
Const.  U.  S.  art  4,  S  1,  providing.  "Full  faith 
and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records  and  Judicial  proceedings 
of  every  other  state,"  etc.,  mean,  presumably, 
public  statutes.  Crlppen  v.  Laighton,  44  Atl. 
538,  541,  69  N.  H.  540,  46  L.  R.  A.  467,  76 
Am.  St  Rep.  192. 

In  this  country  the  disposition  has  been 
to  enlarge  the  limits  of  the  class  of  public 
acts,  and  to  treat  all  acts  of  a  general  char- 
acter, or  which  In  any  way  affect  the  com- 
muniiy  at  large,  although  affecting  only  a 
particular  locality,  if  they  apply  to  all  per- 
sons, as  public  acts.  Sedgwick  Stat,  and 
Const.  Law,  25.  Hence  It  has  been  held  that 
the  establishment  of  towns  and  counties, 
and  their  boundaries,  courthouses.  Jails, 
bridges,  and  ferries,  are  all  matters  of  pub- 
lic policy,  and  acts  relating  to  them  public 
acts.    Village  of  Wlriooskl  v.  Gokey,  49  Vt 

282,  285. 

Among  the  English  legal  maxims,  we 
find  that  every  statute  that  concerns  the 
King,  and  every  statute  that  relates  to  all 
subjects  of  the  realm,  are  public  statutes. 
10  Co.  57;  Holland's  Case,  4  Coke,  77.  An 
act  incorporating  a  turnpike  company,  with 
a  clause  vesting  the  road  in  the  people  on 
the  happening  of  a  certain  event  Is  a  pub- 
lic statute.  Jenkins  v.  Union  Turnpike  Cow 
(N.  Y.)  1  Caines,  Cas.  86,  93. 

The  distinction  between  a  public  and  a 
private  act  does  not  depend  upon  the  clause,* 
which  is  often  Inserted,  directing  that  it 
shall  be  deemed  and  taken  as  a  public  act. 
The  objects  and  purposes  contemplated,  and 
the  scope  and  general  provisions  of  the  act 
must  be  looked  to  to  ascertain  its  character. 
A  statute  relating  to  trade  In  general  Is  a 
public  statute,  but  if  it  concerns  a  particular 
trade  merely,  or  an  Individual  of  that  trade, 
It  Is  private.  Holland's  Case,  4  Coke,  76. 
Act  1852  (12  Stat  p.  212),  incori)orating  cer- 
tain banks,  and  directing  that  their  bills  and 
notes  shall  be  received  by  treasurers,  tax 
collectors,  and  other  public  officers  in  pay- 
ment for  taxes  and  other  moneys  due  the 


state.  Is  a  public  act  Bank  of  Newberry  v. 
Greenville  &  C.  R.  Co.  (S.  C.)  9  Rich.  Law, 
495,  496. 

A  private  statute  Is  one  which  concerns 
only  certain  designated  persons,  and  affects 
only  their  private  rights.  All  other  statutes 
are  public,  in  which  are  Included  statutes 
creating  or  affecting  corporations.  Ann. 
Codes  &  St  Or.  1901,  8  735;  Rev.  St  Utah 
1898,  8  3377. 

All  statutes  other  than  private  statutes 
are  public,  in  which  are  Included  statutes 
creating  or  affecting  corporations.  Code  Civ. 
Proc.  Cal.  1903,  8  1898. 

The  tendency  of  modem  decisions  in  the 
United  States  has  been  to  enlarge  the  class 
of  laws  deemed  public;  and,  in  particular,  a 
village  charter,  being  obligatory  on  all  per- 
sons who  are  or  may  become  residents  of 
the  village,  should  be  deemed  a  public  act 
of  which  the  courts  of  the  state  enacting  it 
will  take  notice  without  its  being  pleaded. 
Village  of  Wlnooski  v.  Gokey,  49  Vt  282, 
285. 

The  charter  of  a  bank  is  a  public  act 
and  courts  will  take  Judicial  notice  thereof. 
Terry  v.  Merchants*  &  Planters'  Bank,  66 
Ga.  177,  17a 

A  public  act  l8  one  affecting  the  public 
generally,  either  in  its  proper  rights  or  ap- 
plicable to  its  liberties,  and  hence  a  charter 
of  a  canal  company  which  began  business 
under  a  general  law  which  contained  a  trans- 
fer of  the  interest  of  the  state  to  the  canal 
company,  with  a  reservation  for  the  benefit 
of  the  state,  was  a  public  act  Hankins  v. 
Lawrence  and.)  8  Blackf.  266,  267. 

OlaM  lasislA'tiom. 

Judge  Cooley's  definition  of  ••public  legis- 
lation" is  that  laws  public  in  their  objects 
may,  unless  express  constitutional  provision 
forbids,  be  either  general  or  local  in  their 
application.  They  may  embrace  many  sub- 
jects or  one^  and  they  may  extend  to  all  citi- 
zens, or  be  confined  to  particular  classes,  as 
minors  or  married  women,  bankers  or  trad- 
ers, and  the  like.  The  Legislature  may  also 
deem  it  desirable  to  prescribe  peculiar  rules 
for  the  several  occupations,  and  to  establish 
distinctions  in  the  rights,  obligations,  duties, 
and  capacities  of  citizens.  And  it  may  be  a 
matter  of  public  policy  to  give  laborers  In 
one  business  a  specific  lien  for  their  wages, 
when  it  would  be  impracticable  or  Impolitic 
to  do  the  same  for  persons  engaged  in  some 
other  employments.  If  the  laws  be  other- 
wise unobjectionable,  all  that  can  be  requir- 
ed in  these  cases  Is  that  they  be  general  In 
their  application  to  the  class  or  locality  to 
which  they  apply;  and  they  are  then  public 
in  character,  and  of  their  propriety  and  poll- 
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C7  the  Legislature  must  judge.  Quoted  with 
approval  in  People  ▼.  Bellett,  09  Mich.  151, 
57  N.  W.  1094,  22  L.  R.  A.  606,  41  Am.  St 
Rep.  689,  holding  that  a  statute  making  It 
unlawful  for  barhera  to  carry  on  their  busi- 
ness on  Sundays  was  valid.  State  v.  Nich- 
ols, 69  Pac.  372,  374,  28  Wash.  628. 

General  aot  dt itlncniihed* 

The  terms  "general"  and  ••public"  law 
are  frequently  used  synonymously,. but  they 
are  not  the  equivalent  of  each  other.  Every 
general  law  is  necessarily  a  public  law,  but 
every  public  law,  as  defined,  is  not  a  general 
law.  A  general  law  is  a  law  which  operates 
throughout  the  state  alike  upon  all  the  peo- 
ple or  all  of  a  class.  Any  law  affecting  the 
public  within  the  limits  of  the  county  or  com- 
munity would  be  a  public  law,  though  not  a 
general  law.  The  effect  of  the  statute,  more 
than  its  wording  or  phraseology,  must  de- 
termine its  character  as  a  public,  general, 
special,  or  local  statute.  Holt  v.  City  of 
Birmingham,  19  South.  735,  736,  111  Ala.  369. 

Iiooal  Imw. 

Public  statutes  are  such  as  rdate  to, 
concern,  and  affect  the  public  generally,  the 
community  at  large,  without  distinction  in 
any  respect.  They  operate  alike  and  in  the 
same  degree  upon  all  Individuals  and  classes 
of  persons  and  their  interests,  subject  to  law 
where  they  are  in  the  same  condition  and 
circumstances,  and  this  is  so  whether  the  law 
applies  to  the  whole  state  or  to  a  locality 
or  localities  in  the  state.  It  is  a  quality  of 
public,  general,  and  common  right  or  pur- 
pose that  makes  the  statute  a  public  one. 
A  statute  may  be  a  public  statute  although 
it  is  local;  so  It  is  held  that  a  statute  for- 
bidding the  sale  of  liquors  within  two  miles 
of  a  certain  locality  Is  a  public  statute, 
though  local.  State  v.  Chambers,  93  N.  O. 
600,602. 

Any  statute  which  affects  the  public  at 
large,  though  operating  within  the  limits  of 
a  particular  locality,  Is  generally  declared  to 
be  a  public  statute.  Holt  ▼.  City  of  Birming- 
ham, 19  South.  735,  736,  111  Ala.  369. 

It  la  not  necessary,  however.  In  order 
to  constitute  a  statute  a  public  act,  that  It 
should  be  equally  applicable  to  all  parts  of 
the  state.  It  is  sufficient  If  It  extends  to 
all  persons  doing  or  omitting  to  do  an  act 
within  the  territorial  limits  described  in  the 
statute.  People  v.  Wright,  70  IlL  388,  398; 
Pierce  v.  Kimball,  9  Me.  (9  Greenl.)  54,  56, 
23  Am.  Dec.  537. 

••While  it  Is  true  that  public  acta  are 
usually  general  In  their  character  and  opera- 
tion, and  equally  applicable  In  all  parts  of 
the  state,  there  are  other  acts  which  are 
considered  public,  and  of  which  all  persons 
are  bound  to  take  notice  at  their  peril,  which 
are  notwithstanding  local,  because  the  vio- 


lation of  them  is  and  must  be  local."  Pleive 
V.  Khnball,  9  Me.  (9  Greenl.)  54,  56»  23  Am. 
Dec  537. 

PUBUO  ACTZOH. 

Actions  are  of  two  kinds,  public  and  pri- 
vate. A  public  action  can  only  be  prose- 
cuted by  the  people  of  a  state  as  a  party, 
and  it  may  be  criminally  against  a  person 
charged  with  a  public  offense  for  the  punish- 
ment thereof,  or  civilly  against  corporations 
or  natural  persons  for  the  usurpation  of  fran- 
chises or  any  part  of  the  sovereign  power 
not  delegated  to  them,  or  the  misuser  or  non- 
user  of  corporate  power,  or  breaches  of  pub- 
lic trust,  or  violations  of  public  duty.  Vio- 
lations of  public  trusts  by  corporations  or 
public  bodies  may  be  restrained  and  cor- 
rected by  equitable  action  prosecuted  by  the 
state.  Ketchnm  v.  City  of  Buffalo,  14  N.  Y. 
356,  870. 

PtTBLIO  ABDBE88. 

As  used  in  an  ordinance  prohibiting  the 
making  of  a  public  address  In  a  public  park, 
the  term  ••public  address"  Includes  a  sermon 
or  religious  discourse.  Commonwealth  v. 
Davis,  39  N.  B.  113,  162  Mass.  510,  28  U  R. 
A.  712,  44  Am.  St  Rep.  389.  * 

PtTBLIO  AMUBEMXarr. 

See,  also,  ••Amusement'* 

The  term  •'public  amusementf  will  be 
construed  not  to  Include  a  school  for  InstruiN 
tion  in  dancing.  ••Such  *a  case  Is  not  within 
the  language  of  the  statute,  nor  probably  one 
of  the  evils  sought  to  be  remedied  by  it" 
Commonwealth  v.  Gee,  60  Mass.  (6  Gush.) 
174,  179. 

A  dance  hall  to  which  the  public  Is  ad- 
mitted on  payment  of  a  small  fee  is  a  ••public 
amusement*'  within  Pub.  St  c.  102,  S  116, 
providing  that  whoever  carries  on  any  pub- 
lic show,  amusement  or  exhibition  without  a 
license  shall  be  fined.  Commonwealth  v. 
Qulnn,  40  N.  B.  1048,  164  Mass.  11. 

PYJBUG  APPUOAXT  FOB  AID. 

A  student  who,  for  the  purpose  of  pur- 
suing his  studies,  applies  for  and  obtains  aid 
in  the  nature  of  a  loan  from  his  college,  is 
not  a  ••public  applicant  for  aid."  In  re 
Ward,  20  N.  Y.  Supp.  606,  611,  29  Abb.  N.  G. 
187. 

PTTBLIO  ASSEMBLY. 

The  charge  In  an  Indictment  that  the 
defendants  disturbed  females  "at  the  fair 
grounds  in  or  near  the  city  of  Montgomery, 
met  for  the  purpose  of  instruction,  amuse- 
ment or  recreation,"  is  not  an  averment  of 
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a  dlBtorbance  of  females  'in  public  assem- 
bly."   Smitb  y.  State,  63  Ala.  56,  56. 

"Public  assembly,"  as  used  in  a  statute 
forbidding  disturbance  of  a  public  assembly, 
Includes  a  justice  of  court  in  session  and 
engaged  in  tbe  trial  of  a  cause.  Sunnnerlin 
V.  State,  3  Tex.  App.  444,  44S. 

PtTBUO  AUCTION. 

See  •'Auction." 

PtTBUO  BAB. 

The  term  ''public  bar,*"  in  a  statute  in 
reference  to  tbe  keeping  of  such  bars,  has 
been  said  to  include  a  bar  kept  open  to  the 
public  in  a  hotel,  so  that  all  customers  of  the 
hotel  are  supplied  with  intoxicating  liquors 
which  are  drank  on  the  premises,  if  at  the 
same  time  the  customers  do  not  order  or  eat 
food  of  any  kind.  If,  however,  the  counter 
over  which  the  liquor  is  furnished  is  cus- 
tomarily kept  as  a  lunch  counter,  and  is  de- 
signed and  used  for  furnishing  lunches,  it  is 
not  a  public  bar  merely  because  sales  of 
liquor  are  sometimes  made  over  it  Com- 
monwealth y.  Bverson,  2  N.  B.  839,  840,  140 
Mass.  292;  Commonwealth  y.  Rogers,  135 
Mass.  536,  539. 

A  public  display  of  liquors  by  any  means 
is  not  an  essential  element  in  determining 
the  question  whether  a  bar  is  a  public  bar, 
and  a  person  who  sells  and  delivers  intoxi- 
cating liquors  indiscriminately  to  such  per- 
sons as  may  call  for  them  over  a  bar  or 
counter  is  guilty  of  keeping  a  public  bar, 
though  there  was  no  display  of  liquors  and 
the  bar  was  also  used  for  lunching  purposes. 
Commonwealth  y.  Rogers,  135  Mass.  536,  539. 

PUBIilO  BEIVBFIT. 

"Public  benefit,"  as  used  in  Gen.  St 
1870,  p.  954,  §  4,  providing  that  lands  may 
be  flowed,  whenever  it  would,  in  the  opinion 
of  the  commissioners,  and  the  court  if  re- 
quired, should  inquire  and  be  of  the  opinion 
that  it  would,  be  of  public  benefit  means 
benefit  accruing  from  the  use  the  public 
would  have  of  the  flowage,  or  of  the  mill  for 
the  running  of  which  the  flowage  was  creat- 
ed. Where  the  only  benefit  to  the  public 
comes  from  the  use  that  tbe  owner  of  the 
mill  wbo  seeks  the  flowage,  and  his  suc- 
cessors, might  make  of  the  flowage  and  the 
mill  by  the  grinding  of  grain  for  hire,  it  Is 
not  a  "public  benefit"  within  the  meaning  of 
the  statute.  Tyler  v.  Beacher,  44  Vt  648, 
652,  8  Am.  Rep.  398. 

The  term  "public  benefit'*  within  the 
meaning  of  the  rule  tbat  the  erection  of 
wharves,  etc.,  in  a  navigable  river  does  not 
constitute  a  nuisance  if  a  public  benefit  was 
construed    to    Include    the    construction    of 


stalths  for  the  loading  of  coal  on  ships,  by 
which  means  coal  could  be  supplied  at  a 
cheaper  rate.  In  this  case  the  court  ap- 
proved a  charge  of  the  trial  court  that  "not- 
withstanding an  individual  is  the  proprietor 
of  the  staith,  notwithstanding  it  gives  him 
an  opportunity  of  bringing  his  commodity  to 
market,  yet  if  it  is  beneficial  to  the  public 
that  that  thing  should  be  brought  to  the 
market  in  that  way,  then  the  thing  is  useful 
to  the  public  who  go  to  that  staith  for  the 
purpose  of  having  their  vessel  loaded,  and  to 
the  people  who  want  to  carry  coal  to  the 
London  market  Both  the  man  who  receives 
the  coal  at  the  staith,  and  the  man  who  buys 
his  coal  at  London,  coming  from  that  staith, 
are  benefited  if  they  are  either  got  by  this 
means  cheaper,  .or  if  they  are  got  by  those 
means  better  than  they  otherwise  would  be. 
Thus  it  is  a  public  benefit  that  the  thing 
should  be  there."  Rex  v.  Russell,  6  Bam.  & 
C.  566. 

The  public  benefit  which  will  authorize 
the  collection  of  a  tax  for  the  aid  of  an  in- 
stitution 'deemed  to  be  of  public  benefit  does 
not  apply  to  the  incidental  benefit  which  may 
arise  to  the  people  of  the  town  by  the  loca- 
tion of  a  private  educational  Institution  in 
the  town.  Curtis'  Adm'r  v.  Whipple,  24  Wis. 
350,  354,  1  Am.  Rep.  187. 

A  railroad  is  a  **public  benefit"  within 
the  meaning  of  the  rule  that  taking  the  prop- 
erty by  eminent  domain  can  only  be  exer- 
cised for  the  public  benefit.  Beekman  v. 
Saratoga  &  S.  Ry.  Co.  (N.  Y.)  3  Paige,  45, 
73,  22  Am.  Dec.  679. 

PTTBUO  BLOOKABE. 

A  public  blockade  is  one  which  is  not 
only  established  in  fact,  but  of  which  notice 
is  given,  by  the  government  directing  it,  to 
other  governments.  The  Circassian,  69  tT.  S. 
(2  Wall.)  135,  150,  17  L.  Bd.  796. 

PUBUO  BODY. 

A  county  is  a  public  body.  Harris  v. 
Whiteside  County  Sup'rs,  105  111.  445.  451, 
44  Am.  Rep.  808. 

PUBUO  BRIDGE. 

Public  bridges  are  such  as  form  part  of 
the  highway,  common,  according  to  their 
character  as  foot,  horse,  or  carriage  bridges, 
to  the  public  generally,  with  or  without  toll, 
though  their  use  may  be  limited  to  particu- 
lar occasions  or  the  seasons  of  flood  or  frost. 
State  V.  Street,  23  South.  807,  808,  117 
Ala.  203  (citing  Bouvier);  Union  Pac.  R. 
R.  V.  Colfax  County  Com'rs,  4  Neb.  450,  456. 

Public  bridges  are  structures  across  a 
creek,  river,  or  other  natural  body  of  water, 
or  canal,  ditch,  or  other  artificial  waterway 
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erected  for  the  accommodation  of  the  public. 
A  bridge  is  uenially  regarded  as  ao  essential 
part  of  a  road,  and  the  locating  of  a  bridge 
is  but  the  laying  out  of  a  highway.  State  ▼. 
Street,  23  South.  807,  808, 117  Ala.  203  (citing 
Elliott,  Roads  &  S.  4,  5). 

Public  bridges  are  such  bridges  as  all  his 
Majesty's  subjects  had  used  freely  and  with- 
out Interruption,  as  of  right,  for  a  period  of 
time  competent  to  protect  them  and  all  who 
should  thereafter  use  them  from  being  con- 
sidered as  wrongdoers,  and  in  respect  to  such 
use,  in  any  mode  of  proceedings,  civU  or 
criminal,  in  which  the  legality  of  such  use 
might  be  questioned.  A  free  and  uninter- 
rupted use  of  a  bridge  for  nearly  90  years  Is 
sufBcient  for  the  purpose  of  protection.  The 
circumstances  of  the  removal  and  applica- 
tion of  the  materials  of  the  bridge  to  his 
Majesty's  use  cannot  render  it  less  a  public 
bridge  if  it  had  effectually  become  so  prior 
to  that  period.  Rex  v.  Inhabitants  of  Bucks 
County,  12  East,  192,  204. 

A  public  bridge  is  a  structure  which  af- 
fords a  safe,  convenient,  and  complete  pass- 
ageway over  some  obstruction  that  without 
it  would  prevent,  hinder,  or  delay  the  free 
transit  of  those  who  desire  to  pass  along  a 
public  highway.  Everett  v.  Bailey,  150  Pa. 
152,  153,  24  Atl.  700;  Commonwealth  v. 
Westfleld  Borough,  11  Pa.  Co.  Ct  R.  869,  872. 

A  public  bridge  is  a  part  of  a  highway, 
—Cascade  County  v.  City  of  Great  Falls,  46 
Pgc.  437,  438, 18  Mont.  637;  People  v.  Buffalo 
County,  4  Neb.  150,  158;  and,  whether  con- 
structed by  the  state  or  any  of  its  public 
corporations,  is  held  in  trust  for  the  public 
use,  Bank  of  Idaho  v.  Malheur  County,  45 
Pac.  781,  782,  80  Or.  420.  35  L.  R.  A.  141. 

A  bridge  bullded  by  an  individual  in  a 
public  way,  of  public  utility  and  used  by  the 
publfc,  is  a  "public  bridge"  within  the  mean- 
ing of  the  law  requiring  the  county  to  repair 
public  bridges.  Rex  v.  Inhabitants  of  York- 
shire, 2  East,  842,  849. 

puBuo  buhjiing. 

As  charity,  see  "Charity.** 

Other  public  buildings,  see  "Other.** 

"Public  buildings,*'  as  used  in  Pen.  Code, 
art  417,  providing  that  if  any  person  shall 
willfully  injure  or  deface  any  public  build- 
ing In  the  state  he  shall  be  punished,  etc, 
and  article  418,  declaring  that  the  term  ''pub- 
lic building"  means  the  capltol  or  other  build- 
ings in  the  capltol  grounds*  including  the 
general  land  office,  the  executive  mansion, 
various  state  asylums,  and  all  buildings  be- 
longing to  either,  all  college  or  university 
buildings  erected  by  the  state,  all  court- 
houses and  jails,  and  all  other  buildings  held 
for  public  use  by  any  department  or  branch 
of  government,  state,  county,  or  municipal, 


and  the  specific  enumeration  does  not  ex- 
clude other  buildings,  not  named,  properly 
coming  within  the  meaning  and  description 
of  the  term  "public  building" — means  public 
buildings  owned  or  controlled  and  held  by 
the  public  authorities  for  public  use.  Brown 
V.  State,  16  Tex.  App.  245,  247. 

"Public  buildings,"  as  used  in  Pol.  Code, 
88  3233.  3234,  providing  that  contracts  for 
labor,  etc.,  on  public  buildings  shall  provide 
that  8  hours  shall  be  a  day's  work,  etc.,  and 
also  relating  to  materials  used  therein,  seem 
to  refer  exclusively  to  the  buildings  of  the 
state.    Babcock  v.  Goodrich,  47  Cal.  488,  510. 

Where  the  owners  of  land  platted  it  into 
lots  and  blocks  for  city  purposes,  and  re- 
served a  block  which  they  did  not  plat  into 
lots,  and  which  they  stated  was  reserved  for 
public  buildings  and  park  purposes,  the  dedi- 
cation did  not  authorize  the  construction 
thereon  of  a  county  courthouse,  since  the 
words  "public  buildings"  will  be  deemed  to 
refer  solely  to  city  public  buildings.  Mcln- 
tyre  v.  El  Paso  County,  61  Pac.  237,  240,  15 
Colo.  App.  78. 

Hospitals,  courthouses,  and  Jails  are  de- 
clared to  be  "public  buildings"  by  Pol.  Code, 
8  4046,  snbd.  9,  authorizing  the  erection  of 
public  buildings  by  counties.  Yolo  County 
V.  Barney,  21  Pac.  833,  835,  79  CaL  375,  12 
Am.  St  Rep.  152. 

In  the  construction  of  statutes  the  term 
"public  building^ '  shall  include  a  statehouse, 
courthouse,  county  house,  townhouse,  arse- 
nal, magazine,  prison,  jail,  workhouse,  poor- 
house,  market;  or  other  building  belonging  to 
the  state,  or  to  any  county,  town,  dty,  or 
borough  in  the  state,  and  any  church,  chapel, 
meetinghouse,  fx  other  building  generally 
used  for  religious  worship,  and  any  college, 
academy,  schoolhouse,  or  other  building  gen- 
erally used  for  literary  instruction.  Gen.  St 
Conn.  1902,  f  1. 

The  term  "public  building,"  as  used  In 
all  laws  relative  to  the  employment  of  labor, 
shall  mean  all  buildings  or  premises  used  as 
a  place  of  public  entertainment,  instruction, 
resort,  or  assemblage.  Rev.  Laws  Mass.  1902, 
p.  917,  c.  106,  8  8. 

The  term  "public  building,"  as  used  in 
the  article  punishing  an  Injury  or  deface- 
ment of  a  public  building,  means  the  capitoI 
and  all  other  buildings  in  the  capitol  grounds 
at  the  seat  of  government,  Including  the  gen- 
eral land  office  and  the  executive  mansion, 
the  various  state  asylums,  and  all  buildings 
belonging  to  either,  all  college  or  university 
buildings  erected  by  the  state,  all  courthouses 
and  Jails,  and  all  other  buildings  held  for 
public  use  by  any  department  or  branch  of 
government,  state,  county,  or  municipal;  and 
the  specific  enumeration  of  the  above  shall 
not  exclude  other  buildings,  not  named,  prop 
eriy  coming  within  the  meaning  and  descrip- 
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tlon  of  a  public  building.     Pen.  Code  Tex. 
1895,  art.  500. 

Bridge. 

A  bridge  is  a  public  building.  Arnell  ▼. 
London  &  N.  W.  Ry.  Co.,  16  0.  B.  697. 

Ohuroli. 

••Public  building,"  as  used  in  Pen.  Code, 
I  725,  making  It  a  misdemeanor  for  any  per- 
son to  designedly  **destroy,  injure,  or  deface 
any  public  building,  its  appurtenances,  or 
furniture,"  relates  exclusively  to  buildings 
owned  by  the  public  as  such,  as  the  state 
capitol,  courthouses,  city  halls,  and  the  like, 
and  does  not  include  a  church.  CoUum  v. 
State,  85  S.  E.  121,  109  Ga.  531. 


Within  a  local  act  imposing  a  certain 
rate  on  all  halls,  jails,  almshouses,  and  other 
public  buildings,  the  term  **public  buildings" 
includes  an  Infirmary  for  sick  persons,  sup- 
ported by  voluntary  contributions,  standing 
within  its  own  grounds^  because  it  is  a  build- 
ing devoted  to  public  purposes.  All  those 
buildings  which  are  not  devoted  to  public 
purposes  are  to  be  rated  as  private  buildings. 
It  is  a  building  for  the  reception,  not  of  some 
particular  persons,  but  of  any  sick  persons, 
who  may  be  brought  to  it.  Bedford  General 
Infirmary  v.  Town  of  Bedford  Com'ra,  7 
Bxch.  768.  777. 

An  infirmary  is  a  ••public  building"  with- 
in the  meaning  of  34  Geo.  Ill,  c.  98,  provid- 
ing that  public  buildings  shall  be  free  from 
all  parliamentary  and  parochial  taxes,  etc. 
Guardians  of  Bedford  Union  v.  Bedford  Imp. 
Com'ra,  14  Eng.  Law  &  Eq.  424,  425. 

SohooUioiise* 

A  house  may  be  a  public  schoolhouse 
without  being  a  public  house  held  for  public 
use  by  the  state,  county,  or  town.  A  private 
individual  may  own  a  house  and  yet  use  it 
as  a  public  schoolhouse,  as  that  Is  for  the 
use  of  the  public  generally  who  deedre  to 
patronize  his  school  by  sending  pupils  to  It 
Hence  an  indictment  charging  the  defacing 
of  a  schoolhouse,  •'being  then  and  there  a 
public  schoolhouse,  held  by  the  county  as  a 
public  schoolhouse,"  is  insufficient,  as  it  does 
not  charge  the  defacing  of  a  public  building 
held  for  public  use  by  the  county.  Brown  v. 
&tate,  16  Tex.  App.  246,  247. 

The  seventy-ninth  section  of  the  char- 
ter of  the  city  of  Bayonne  authorizes  the  city 
to  issue  bonds  for  the  purpose  of  purchasing 
sites  for  markets,  public  buildings,  and 
wharves,  and  for  the  purpose  of  erecting 
improvements  on  said  sites,  •'or  for  the  pur- 
pose of  purchasing  sites  for  schoolhouses." 
Held,  that  the  separation  of  the  power  to 
purchase  sites  for  schoolhouses  and  the  pow- 
er to  purchase  sites  for  parks,  markets,  pub- 


lic buildings,  and  wharves  indicated  an  in- 
tent that  the  term  •'public  building,"  as  used 
in  the  section,  should  not  Include  school- 
houses,  and  that  therefore  there  was  no 
authority  given  in  such  section  for  the  Issu- 
ance of  bonds  for  the  building  of  school- 
houses.  Field  V.  City  of  Bayonne,  8  Atl.  114, 
115,  49  N.  J.  Law  (20  Vroom)  30a 

PtIBLIO  BUSINESS. 

Absence  from  the  state  as  a  volunteer 
soldier  or  officer  in  the  federal  army  consti- 
tutes "absence  on  public  business,"  within 
an  Indiana  statute  providing  that  the  statute 
of  limitations  shall  not  run,  etc.,  during  the 
time  in  which  defendant  is  absent  from  the 
state  on  public  business.  Gregg  v.  Matlock, 
31  Ind.  873,  375. 

Where  property  is  leased  under  a  cove- 
nant that  no  ••public  business"  shall  be  car- 
ried on  within  the  premises,  the  covenant  is 
broken  by  using  the  house  as  a  day  school. 
Wickenden  v.  Webster,  6  El.  &  Bl.  387,  391. 

County  supervisors  are  ••traveling  on 
public  business"  in  going  to  the  place  of 
meeting  of  the  board  at  the  beginning  of  the 
session,  and  in  returning  to  their  homes  at 
the  end  of  it,  but  if  diuring  the  session  a 
supervisor  makes  dally  visits  t9  his  home, 
such  vlaits  must  be  deemed  to  have  been 
made  for  his  own  convenience,  comfort,  or 
economy,  or  to  attend  to  his  own  private 
affairs,  and  not  on  public  business.  Howes 
V.  Abbott,  20  Pac.  572,  573,  78  Cal.  270. 

The  expression  '•public  business,"  In 
Gen.  St.  1878,  c.  124,  8  1,  prohibiting  public 
business  and  the  service  of  civil  process  on 
February  22d,  does  not  include  the  taking  of 
an  acknowledgment  of  the  execution  of  a 
deed  by  a  notary  public,  since  the  act  of  the 
notary  is  simply  the  doing  of  his  private 
business.  Slater  v.  Schack,  41  Minn.  269,  43 
N.  W.  7. 

PUBIiIO  BUYER. 

A  •'public  buyer"  is  a  person  buying  from 
the  public  generally,  though  he  sells  to  one 
person  only,  within  the  meaning  of  Laws 
1888,  p.  14,  providing  for  a  license  tax  on  a 
public  buyer  of  cotton  seed.  Jones  v.  State, 
13  South.  728,  69  Miss.  406. 

The  phrase  ••public  cotton-seed  buyer," 
as  used  in  Code  1892,  §  3342,  imposing  a  priv- 
ilege tax  on  ••each  public  cotton-seed  buyer, 
except  merchants  in  their  legitimate  busi- 
ness," includes  a  merchant  who,  in  addition 
to  buying  cotton  seed  from  customers  who 
take  his  goods  in  payment  or  on  account 
with  those  who  are  indebted  to  him,  buys  it 
from  the  public  generally  to  fill  contracts 
with  others  and  to  sell  in  tiie  best  market. 
Johnson  v.  Jennings^  72  Miss.  849,  16  South. 
791. 
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PX7BIJ0  OHARAOTSB. 

One  who  Is  among  the  foremost  Invent- 
ors of  his  time  is  a  **publlc  character,**  within 
the  rule  that  a  public  character  cannot  enjoin 
the  publication  of  his  portrait  in  the  ab- 
sence of  breach  of  contract  or  violation  of 
confidence  in  securing  the  photograph  from 
which  the  publication  is  made.  Corliss  v. 
B.  W.  Walker  Co.  (U.  S.)  64  Fed.  280,  282, 
31  L.  R.  A.  283. 


PUBUO  CHARITY. 

See  "Purely  Public  Charity.*' 

A  public  charity  is  whatever  is  given  for 
the  love  of  God,  or  for  the  love  of  one's 
neighbor  In  the  catholic  and  universal  sense, 
and  given  to  such  ends  free  from  the  stain 
or  taint  of  every  consideration  that  Is  per- 
sonal, private,  or  selfish.  This  is  a  charity 
in  its  highest  and  noblest  sense.  Fire  Ins. 
Patrol  V.  Boyd,  15  Atl.  653,  554,  120  Pa.  624. 
1  L.  R.  A.  417,  6  Am.  St  Rep.  745. 

"Whatever  is  gratuitously  done  or  given 
in  relief  of  the  public  burdens  or  for  the 
advancement  of  the  public  good  is  a  purely 
public  charity.**  Episcopal  Academy  v.  City 
of  Philadelphia,  25  Atl.  55,  56,  150  Pa.  565. 

A  public  charity  is  one  derived  from  gift 
or  bounty,  and  it  is  the  source  from  whence 
the  sums  are  derived,  and  not  the  purpose 
for  which  they  are'  dedicated,  which  consti- 
tutes the  use  charitable.  If  derived  from  the 
gift  of  the  Crown  or  the  Legislature,  or  a  pri- 
vate gift  for  improving  a  town,  they  are 
charitable;  but  where  a  fund  is  derived  from 
rates  and  assessments,  being  in  no  respect 
derived  from  bounty  or  charity,  it  is  not 
charitable.  Attorney  General  v.  Federal 
Street  Meetinghouse,  69  Mass.  (3  Gray)  1,  5a 

A  public  charity  is  a  gift  to  a  general 
public  use;  a  gift  for  an  object  which  the 
state  itself  ought  to  or  lawfully  might  under- 
take and  accomplish  with  public  resources. 
As  said  by  the  Supreme  Court  of  the  United 
States  in  Mormon  Church  v.  United  States, 
136  U.  S.  50,  10  Sup.  Ct  702,  34  L.  Ed.  481: 
"The  law  respecting  property  held  for  char- 
itable uses  depends  on  the  legislation  and 
jurisprudence  of  the  county  in  which  the 
property  is  situated  and  the  uses  are  carried 
out,  80  that  a  gift  which  might  be  a  valid 
public  charity  in  England  may  not  be  so  in 
the  United  States."  Troutman  v.  De  Bois- 
siere 0.  F.  O.  H.  &  I.  School  Ass'n,  71  Pac. 
286,  288,  66  Kan.  1. 

A  '^public  diarlty,"  observes  Judge 
Shaw«  "in  legal  contemplation,  is  derived 
from  gift. or  bounty."  Attorney  General  v. 
Federal  Street  Meetinghouse,  69  Mass.  (3 
Gray)  50.  In  the  case  of  Attorney  General 
V.  Heells,  2  Sim.  &  S.  77,  it  is  said  by  the 
vice  chancellor  that  it  is  the  source  whence 


the  funds  are  derived,  and  not  the  purpose 
to  which  they  are  dedicated,  which  consti- 
tutes the  use  charitable.  If  derived  from  the 
gift  of  the  Crown  or  the  Legislature,  or  a  pri- 
vate gift  for  Improving  a  town,  they  are 
charitable.  So  a  subscription  by  a  benefit 
society  for  mutual  relief  is  a  private,  and  not 
a  public,  charity.  The  essential  features  of 
a  public  charity  are  that  it  is  not  confined  to 
privileged  individuals,  but  is  open  to  the  in- 
definite public.  It  is  this  Indefinite,  unre- 
stricted quality  that  gives  it  this  public  char- 
acter. City  of  Bangor  v.  Rising  Virtue 
Lodge,  No.  10,  Free  and  Accepted  Masons, 
73  Me.  428,  434,  40  Am.  Rep.  369. 

The  essential  features  of  a  public  ciuuv 
Ity  are  that  it  is  not  confined  to  privileged 
individuals,  but  Is  open  to  the  Indefinite  pub- 
lic, and  it  is  this  Indefinite  or  unrestricted 
quality  that  gives  it  its  public  character. 
Appeal  of  Donohugh,  86.  Pa.  306,  318;  Doyle 
V.  Whalen,  82  Ati.  1022,  1025,  87  Me.  414,  31 
L.  R.  A.  118;  City  of  Bangor  v.  Rising  Vir- 
tue Lodge,  No.  10,  Free  and  Accepted  Ma- 
sons, 73  Me.  428,  434,  40  Am.  Rep.  369. 

A  public  charity  is  one  in  which  the  pub- 
lic generally  are  entitled  to  enjoy  its  benefits. 
It  is  not  necessary  that  It  should  be  owned 
by  the  public,  but  Its  objects  and  uses  must 
be  public,  and  in  no  sense  private  or  limited 
to  private  individuals.  Hennepin  County  v. 
Brotherhood  of  Gethsemane,  8  N.  W.  595, 
596,  27  Minn.  460,  38  Am.  Rep.  298;  People 
V.  Ryan,  27  N.  E.  1095,  138  111.  263. 

To  constitute  a  public  charity,  there 
"must  be  some  benefit  to  be  conferred  on  or 
duty  to  be  performed  towards  either  the 
public  at  large,  or  some  part  thereof,  or  an 
indefinite  class  of  persons.  If  a  trust  were 
created  for  the  benefit  of  the  poor  of  a  par- 
ticular town  or  parish,  or  persons  of  a  speci- 
fied class  or  occupation,  as  seamen,  laborers, 
or  mechanics,  it  would  not  be  doubted  that 
it  would  be  good  as  a  charity.  So  if  a  sum 
were  bequeathed,  the  income  of  which  from 
time  to  time,  or  in  the  discretion  of  the 
trustees,  was  to  be  applied  to  the  relief  of  the 
destitute  by  distribution  of  fuel  or  provisions 
or  any  other  similar  mode,  the  gift  would  be 
enforced  as  a  public  charity;  but  a  gift  of 
two-thirds  of  testator's  estate  in  trust  for 
the  benefit  of  'his  descendants  who  may  at 
any  time  be  destitute'  and,  in  the  opinion  of 
trustees,  need  such  aid.  Is  not  a  public  char- 
ity, since  the  only  public  interest  that  there 
can  be  in  connection  with  it  is  that  certain 
destitute  persons,  descendants  of  the  testa- 
tor, who  might  otherwise  become  a  public 
charge,  will  be  entitled  to  relief  from  this 
fund.**  Kent  v.  Dunham,  7  N.  B.  730,  732, 
142  Mass.  216,  56  Am.  Rep.  667. 

"PubMc  charity,"  as  used  in  Const  art 
9,  I  1,  and  Act  May  14,  1874,  exempting  from 
taxation  the  property  of  all  institutions 
founded  and  maintained  by.  public  charity^ 
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means  an  enterprise  not  carried  on  for  the 
benefit  or  profit  of  its  promoters  or  man- 
agers, but  for  the  benefit  of  the  general  pub- 
lic. And  an  institution  whose  object  is  to 
improve  the  temporal,  moral,  and  religious 
welfare  of  the  community,  or  a  portion  there- 
of, does  not  cease  to  be  a  charitable  institu- 
tion because  a  part  or  all  of  its  expenses  are 
defrayed  by  charges  for  the  services  it  ren- 
ders, such  charges  not  being  intended  as  a 
source  of  profit,  and  being  in  fact  insufficient 
to  defray  expenses,  the  deficit  being  made  up 
by  voluntary  conti-ibutlon.  City  of  Phila- 
delphia V.  Women's  Christian  Ass'n,  17  Atl. 
475,  476.  125  Pa.  572. 

There  are  two  classes  of  public  chari- 
ties: One  where  the  institutions  are  public; 
that  is,  owned  by  the  state  or  some  subdivi- 
sion thereof,  created  for  governmental  pur- 
poses, and  maintained  at  the  public  expense. 
These  institutions  are  absolutely  under  the 
control  and  management  of  the  public, 
through  its  proper  representatives.  As  re- 
spects them,  no  vested  or  private  rights  per- 
tain. It  does  not  follow,  however,  that  be- 
cause this  class  of  public  charitable  institu- 
tions are  subject  to  absolute  public  control, 
another  class  whose  property  consists  of  pri- 
vate donations,  and  to  which  the  organized 
public  has  contributed  nothing,  shall  also  be 
subjected  to  such  absolute  governmental  con- 
trol, because  the  charity  they  administer  has 
been  christened  a  "public  charity"  in  legal 
parlance.  State  v.  Neff,  40  N.  B.  720,  52  Ohio 
St  375.  28  L.  R.  A.  409. 

The  words  "public  or  private,"  as  used 
In  a  devise  6f  property  for  the  purpose  of 
benevolence  or  charity,  public  or  private, 
"must  be  taken  in  their  natural  meaning, 
and  according  to  the  construction  given  to 
them  by  the  courts  In  the  great  majority  of 
similar  cases,  as  indicating  the  mode  or  dis- 
tribution only.  The  manifest  intention  of 
the  clause  is  the  general  relief  of  the  poor, 
either  through  public  institutions  or  through 
almshouses,  by  the  agency  of  individuals." 
Saltonstall  v.  Sanders,  93  Mass.  (11  Allen) 
446,  470. 

OolleKa. 

In  common  acceptation,  colleges  are  not 
"charitable  Institutions,'*  though  in  law  they 
administer  a  public  charity.  This  means 
no  more  than  that  the  public  are  incidental- 
ly benefited  by  the  education  of  some  of  its 
members,  the  immediate  advantage  accruing 
to  the  individual  members  who  have  received 
instruction.  The  unbroken  current  of  author- 
ity declares  that  the  property  of  such  insti- 
tutions is  private  property,  and  the  corpora- 
tions themselves  private  corporations.  State 
V.  Neff,  40  N.  E.  720,  724,  52  Ohio  St  375, 
28  L.  R.  A.  409. 

A  bequest  to  Harvard  College  to  hold  as 
a  permanent  fund  and  apply  the  net  income 


is  one  to  a  public  charitable  corporation  with* 
In  the  Massachusetts  laws  relating  to  the 
management  of  charities.  Dexter  v.  Har- 
vard College,  57  N.  B.  371,  374,  176  Mass.  192. 

Hospital. 

An  institution  established,  maintained, 
and  operated  for  the  purpose  of  taking  care 
of  the  sick,  without  any  profit  or  view  to 
profit,  but  at  a  loss,  which  has  to  be  made  up 
by  benevolent  contribution,  and  the  benefits 
of  which  the  public  are  entitled  to  enjoy,  is 
an  institution  of  "public  charity"  within  the 
meaning  of  Gen.  St  1878,  c.  11,  §  5,  exempt- 
ing all  buildings  belonging  to  such  institu- 
tions from  taxation.  Hennepin  County  v. 
Brotherhood  of  Gethsemane,  8  N.  W.  595, 
596.  27  Minn.  460,  38  Am.  Rep.  298. 

Library. 

V  A  library  in  which  the  use  of  the  books 
within  the  building  was  free  to  all  alike 
without  a  charge,  but  charging  a  small  hire 
for  the  taking  out  of  books,  and  allowing  the 
members  of  the  library  corporation  to  take 
books  on  the  payment  of  an  annual  sum  in- 
stead of  a  separate  hire,  is  a  "public  charity." 
Philadelphia  Library  Co.  y.  Donohugh  (Pa.) 
12  Phila.  284,  285. 

A  library  association  Incorporated  for 
the  purposes  of  the  diffusion  of  useful  knowl- 
edge and  the  acquirement  of  the  arts  and  sci- 
ences by  the  establishment  of  a  library  of 
scientific  and  miscellaneous  books  for  general 
circulation,  and  a  reading  room,  lectures,  and 
cabinets,  open  to  all  persons,  without  dis- 
tinction, upon  equal  terms,  and  the  income 
and  revenues  of  which  are  devoted  exclusive- 
ly to  such  objects  and  purposes,  is  an  "insti- 
tution of  purely  public  charity"  within  the 
meaning  of  Act  March  21,  1864,  cl.  6,  ex- 
empting such  institutions  from  taxation. 
Cleveland  Library  Ass'n  v.  Pelton,  36  Ohio 
St  253,  260. 

Masonie  home* 

A  masonic  home,  which  by  means  of 
voluntary  contributions,  without  charges  to 
the  beneficiaries,  profits  to  itself,  or  pay  to 
its  officers,  houses  and  maintains  indigent,  af- 
fiicted,  and  aged  persons  unable  to  support 
themselves,  is  not  an  institution  of  purely 
public  charity  exempt  from  taxation  by 
Const,  art.  9,  §  1,  since  its  benefits  are  lim- 
ited to  Free  Masons.  In  this  connection  the 
court  remarks  that,  when  the  eligibility  of 
those  admitted  is  determined  ^y  whether  or 
not  the  applicant  for  admission  is  a  Mason, 
the  institution  is  withdrawn  from  public,  and 
put  in  the  class  of  private,  charities.  A 
charity  may  restrict  its  admission  to  a  class 
of  humanity  and  still  be  public;  it  may  be 
for  the  blind,  the  mute,  those  suffering  spe- 
cial diseases,  for  the  aged,  for  Infants,  and, 
as  long  as  the  classification  is  determined  by 
such  distinctions  which  involuntarily  affer^ 
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or  may  affect  any  of  the  whole  public,  al- 
though only  a  small  number  may  be  directly 
benefited,  It  is  public.  But  when  the  right 
to  admission  depends  on  the  fact  of  volun- 
tary association  with  some  particular  society, 
then  a  distinction  is  made  which  does  not 
concern  the  public  at  large.  City  of  Philadel- 
phia y.  Masonic  Home  of  Pennsylvania,  28 
Atl.  954,  955,  160  Pa.  572. 

Mutual  benefit  assoeiatioii. 

A  subscription  by  a  benefit  society  for 
mutual  relief  is  to  a  private,  and  not  a  pub- 
lic, charity.  Attorney  General  v.  Federal 
Street  Meetinghouse,  69  Mass.  (8  Gray)  1,  50. 

To  constitute  a  public  charity,  there 
must  be  an  absolute  gift  to  a  charltal)le  use 
for  the  benefit  of  the  public,  and  a  voluntary 
association  for  the  mutual  benefit  of  its  mem- 
bers cannot  be  held  to  be  a  public  cbaritable 
institution.  Coe  v.  Washington  Mills,  21  N. 
E.  966,  149  Mass.  543. 

Belisioiis  serrloas. 

The  maintenance  of  religious  services  in 
accordance  with  the  views  of  any  denomina- 
tions of  Christians  is  a  ••public  charity"  with- 
in the  meaning  of  the  Connecticut  statute 
of  charitable  uses.  Appeal  of  Mack,  41  Atl. 
242,  246,  71  Conn.  122. 

Within  a  statutory  provision  that  where 
a  trust  Is  for  a  •'public  charity,"  etc..  the 
Attorney  General  Is  the  proper  person  to  in- 
stitute an  action  to  enforce  the  trust,  etc., 
a  public  charity  may  be  constituted  by  gifts 
for  the  erection  of  a  house  for  public  worship 
or  for  the  use  of  the  ministry,  if  there  is  no 
definite  body  for  whose  use  the  gift  was  In- 
tended capable  of  receiving,  holding,  and  us- 
ing it  in  the  manner  intended;  but  when 
there  is  a  body  or  definite  number  of  per- 
sons ascertained  or  clearly  pointed  out  by 
the  terms  of  the  gift  to  receive,  control,  and 
enjoy  its  benefits,  it  is  not  a  public  charity; 
and  hence  an  unincorporated  religious  so- 
ciety is  not  a  ••public  charity*'  in  view  of 
Pub.  St  c.  39,  S  9,  giving  such  associations 
power  to  use  and  employ  any  donation  or 
gift  made  to  it  Attorney  General  v.  Clark, 
45  N.  E.  183,  184,  167  Mass.  201. 

Toung  Men's  Oliristiaii  Assoeiation. 

Since  the  purposes  of  a  Young  Men*s 
Christian  Association  are  social  as  well  as 
charitable,  and  include  the  giving  of  lec- 
tures and  other  entertainments  for  the  bene- 
fit of  its  members,  the  provision  of  a  gym- 
nasium for  promoting  their  health,  and  the 
selling  of  food  at  a  lunch  counter,  the  asso- 
ciation is  not  a  ••public  charitable  corpora- 
tion" within  the  meaning  of  a  Massachusetts 
statute  exempting  such  corporations  from  lia- 
bility for  injuries  arising  from  the  negligent 
construction  of  its  building.  Chapin  v.  Hol- 
yoke  Y.  M.  a  A^  42  N.  E.  1130,  1131«  165 
Mass.  280. 


PUBUO  OOMM OH. 

A  public  highway  is  not  a  "public  com- 
mon" nor  an  uninclosed  piece  of  land,  with- 
in Bums'  Rev.  St  1894,  ft  2883,  authorizing 
any  resident  of  the  township  to  take  up  and 
impound  domestic  animals  found  running  at 
large  or  pasturing  thereon.  McManaway  v. 
Crispin,  5S  N.  B.  840,  841,  22  Ind.  App.  368. 

PUBUO  OONOERN. 

An  act  of  the  Legislature  appropriating 
a  sum  of  money  for  the  purchase  of  certain 
relics,  to  be  paid  on  the  certificate  of  three 
persons,  named,  that  the  relics  are  in  their 
opinion  genuine,  and  that  it  is  desirable  in 
their  Judgment  that  they  should  be  placed  in 
the  museum  of  the  state  library,  is  not  a  pro- 
vision for  arbitration  to  determine  contro- 
versies between  individuals,  or  in  matters  of 
private  concern,  in  which  all  the  appraisers 
are  required  to  act,  but  was  an  appointment 
of  appraisers  to  act  between  an  individual 
and  the  state,  and  as  a  matter  of  •'public 
concern,"  in  which  a  majority  act  as  the 
whole  when  all  have  met  People  v.  Nichols, 
62  N.  Y.  478,  481,  482,  11  Am.  Rep.  734. 

PtTBUO  OONTBAOT. 

A  ••private  contract"  may  be  regarded 
as  one  between  Individuals  only  and  affect- 
ing only  private  rights,  while  a  ••public  con- 
tract" is  one  to  which  the  state  is  a  party, 
and  which  concerns  all  its  citizens.  People 
V.  Palmer,  14  Misc.  Rep.  41,  45,  35  N.  Y. 
Supp.  222. 

PUBUO  OONVEH LUNGE. 

Public   use   distinguished,    see   ••Public 
Use." 

The  term  ••public  convenience  requires,'* 
in  a  decree  of  a  board  of  aldermen  laying  out 
a  highway,  which  recites  their  Judgment  that 
••public  convenience  requires"  the  laying  out 
of  the  highway,  is  equivalent  to  finding  that 
the  highway  is  necessary,  within  the  mean- 
ing of  Dig.  1844,  p.  319,  f  2,  providing  that 
if  it  be  found  necessary  that  other  highways 
be  laid  out  in  any  town,  besides  such  as 
have  been  or  shall  be  laid  out  by  the  pro- 
prietors, it  shall  be  lawful  for  the  town  coun- 
cil to  order  a  highway  to  be  laid  out  so  far, 
and  through  such  parts  of  tbe  same  town, 
as  they  may  deem  necessary.  Hunter  v.  City 
of  Newport,  6  R.  I.  325,  328. 

PtTBUC  CONVEYANCE. 

"Public  conveyance,"  as  used  in  an  acci- 
dent policy  wherein  the  insurer  assumed  lia- 
bility for  any  accident  occurring  to  the  in- 
sured while  traveling  in  any  public  convey- 
ance, meant  any  vehicle  employed  in  the  gen- 
eral conveyance  of  passengers.     Ripley   v. 
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Passengers'  Assur.  Co.,  88  U.  S.  (16  Wall.) 
336,  838,  21  L.  Ed.  469. 

"Public  conveyances,"  as  used  In  an  or- 
dinance prohibiting  all  public  conveyances 
from  standing  on  certain  streets,  means  con- 
veyances which  the  public  are  entitled  to  use 
for  a  compensation.  A  hotel  omnibus  only 
used  to  carry  the  guests  of  the  hotel  is  not 
a  "public  conveyance"  within  the  meaning 
of  the  act.  City  of  Oswego  y.  Collins  (N.  Y.) 
38  Hun.  171,  172. 

PUBLIC  CORPOBATB  BODY. 

The  phrase  "public  corporate  body,**  as 
used  in  Act  June  16»  1836»  relating  to  execu- 
tions, and  providing  that  all  executions  which 
shall  be  issued  from  any  court  of  record 
against  any  corporation,  not  being  a  county, 
township,  or  public  corporate  body,  shall 
command  the  sheriff,  etc..  Includes  a  city. 
Parke  y.  Pittsburgh  (Pa.)  1  Pittsb.  B.  218, 
221« 

PUBUG  GOBPORATION. 

See  "Quasi  Public  Ck>rporation.'* 
See,  also,  "Municipal  Corporation.** 

The  term  "public  corporations"  is  synon- 
ymous with  the  terms  "municipal  corpora- 
tions" or  "political  corporations."  Winspear 
V.  District  Tp.  of  Holman,  37  Iowa,  542,  544; 
Cook  V.  Port  of  Portland,  27  Pac.  263,  264, 
20  Or.  580,  18  L.  R.  A.  633;  Curry  v.  District 
Tp.  of  Sioux  City,  17  N.  W.  191, 192,  62  Iowa, 
102. 

A  public  corporation  1b  an  investing  of 
the  people  of  a  place  with  the  local  govern- 
ment thereof.  People  v.  Morris  (N.  Y.)  13 
Wend.  325,  334;  Ex  parte  Slattery,  8  Ark. 
484,  487. 

A  public  corporation  is  the  embodiment 
of  political  power  for  the  purposes  of  public 
government  Wooster  v.  Plymouth,  62  N.  H. 
193,  208. 

A  public  corporation  is  a  corporation 
which  is  an  agency  in  the  administration  of 
civil  government.  People  t.  McAdams,  82 
HI.  356,  861. 

A  public  corporation  is  "a  corporation 
created  by  the  government  for  political  pur- 
poses, and  having  subordinate  and  local  pow- 
ers of  legislation."  Curry  v.  Sioux  City 
Dlst  Tp.,  17  N.  W.  191,  192,  62  Iowa,  102 
(cited  in  Cook  y.  Port  of  Portland,  27  Pac. 
263,  264,  20  Or.  580,  13  L.  R.  A.  533). 

The  term  ••public  corporations"  1b  often 
used  to  designate  a  community  clothed  with 
extensive  dvll  authority.  Winspear  v.  Dis- 
trict Tp.  of  Holman,  87  Iowa,  542,  544. 

Public  coiporations  are  those  which  as- 
MUOAg  some  of  the  duties  of  the  state  relating 


to  the  public  police.    McKim  y.  Odom  (Md.) 
8  Bland,  407,  417. 

Public  corporations  are  those  that  are 
created  for  political  purposes,  with  political 
powers  to  be  exercised  for  purposes  connect- 
ed with  the  public  good  in  the  administration 
of  dvll  government.  Wooster  v.  Plymouth, 
62  N.  H.  193,  208;  Columbia  County  Com'rs 
V.  King,  13  Fla.  451,  470 ;  Downing  v.  Indiana 
State  Board  of  Agriculture,  28  N.  K.  123.  126; 
129  Ind.  443,  12  L.^  R.  A.  664;  Tinsman  v. 
Bclvidere  Delaware' R.  Co.,  26  N.  J.  Law  (2 
Dutch.)  148,  171,  69  Am.  Dec.  595. 

A  corporation  Is  a  public  one  when, 
among  other  features,  it  is  required  to  give 
all  persons  the  same  measure  of  service  for 
the  same  measure  of  money.  State  v.  Tow- 
ers, 42  Atl.  1083,  1086,  71  Conn.  657. 

A  public  corporation  is  not  a  legal  en- 
tity, or  person,  whose  interest  can  be  consid- 
ered separate  and  apart  from  the  people.  It 
Is  but  an  instrumentality  created  and  per- 
petuated for  their  benefit  Its  officers,  as 
such,  are  nothing  more  than  agents  of  the 
public.  They  must  act  within  the  scope  of 
their  authority,  and  their  acts  outside  are 
perfectly  impotent.  Ogden  City  v.  Boar 
Lake  &  River  Water  Works  &  Irrigation  O)., 
52  Pac.  697,  699,  16  Utah,  440,  41  L.  R.  A. 
305. 

Judge  Dillon,  In  his  work  on  Municipal 
Corporations,  says:  ''All  corporations  in- 
tended as  agencies  In  the  administration  of 
civil  government  are  public,  as  distinguished 
from  private  corporations.  Thus,  an  incor- 
porated district  or  county,  as  well  as  a  city, 
is  a  public  corporation,  but  the  school  dis- 
trict or  county  Is  not,  while  the  city  is  a 
municipal  corporation."  Brown  v.  Board  of 
Education,  57  S.  W.  612,  613,  108  Ky.  783; 
Knowles  v.  Board  of  Education,  7  Pac.  561, 
564,  566,  33  Kan.  692;  Ck)yle  y.  Mclntire 
(Del.)  30  AU.  728,  781,  7  Houst  44,  40  Am. 
St.  Rep.  109. 

A  public  corporation  is  one  which  has 
for  its  object  the  government  of  a  portion  of 
the  state,  or  which  are  founded  for  public 
purposes,  although  not  political  or  municipal, 
such  as  a  bank  organized  by  the  government 
for  public  purposes.  Oleaveland  y.  Stewart, 
3  Ga.  288,  291. 

Public  corporations,  commonly  called 
"municipal  corporations,**  are  not  associa- 
tions, but  subdivisions  of  the  state.  The 
charter  of  such  a  corporation  is  not  a  con- 
tract between  the  corporation  and  the  state, 
nor  between  the  coi*porators  themselves. 
The  effect  of  an  act  of  the  Legislature  incor- 
porating a  municipality  is  to  Invest  the  gov- 
ernment authorities  of  the  municipality  with 
the  power  of  local  government  over  the  in- 
habitants of  that  district  Such  an  act  con- 
fers powers  which  did  not  exist  before.  It 
confers  on  the  governing  authorities  the  pow< 
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er  of  laying  taxes  and  passing  local  laws  for 
the  purposes  named  in  the  act,  without  the 
preyions  consent  of  the  people  of  the  dis- 
trict. The  gOTernlng  authorities  possess  no 
powers  or  faculties  not  conferred  upon  them, 
either  expressly  or  by  fair  implication,  by 
the  law  which  creates  them,  or  by  other  stat- 
utes applicable  to  them.  Goodwin  y.  Town 
of  East  Hartford,  38  Aa  876,  884,  70  Conn. 
1& 

While  generally  giy^n  the  power  of  ac^ 
quiring  and  holding  property,  it  is  not  a 
necessary  incident  of  public  corporations. 
McKim  y.  Odom  (Md.)  3  Bland,  407,  417. 

Public  corporations  are  such  as  are 
formed  or  organized  for  the  goyemment  of  a 
portion  of  the  state.  This  definition  is  also 
giyen  in  Angel  &  Ames  on  Corporations,  S 
14.  "It  is  generally  called  public  when  it 
has  for  its  object  the  goyemment  of  a  por- 
tion of  the  state,  and  though,  in  such  a  case, 
it  inyolyes  some  priyate  interests,  yet,  as  it 
is  endowed  with  a  portion  of  political  power, 
the  term  'public*  has  been  deemed  more  ap- 
propriate." Public  corporations  are  the  aux- 
iliaries of  the  goyemment  in  the  important 
business  of  municipal  rule,  and  "where  a 
corporation  is  composed  exclusiyely  of  offi- 
cers of  the  goyemment,  haying  no  personal 
Interest  in  it  or  with  its  concern,  and  only 
acting  as  the  organs  of  the  state  In  effect- 
ing a  great  public  improyement,  it  is  a  public 
corporation.  Dean  y.  Dayis,  51  Cal.  406, 
400. 

A  public  corporation  is  one  haying  for  its 
object  the  administration  of  a  portion  of 
the  powers  of  goyemment,  delegated  to  it 
for  that  purpose. .  Such  are  municipal  cor- 
porations.   Ciy.  Code  Oa.  1895,  f  1833. 

A  •'public  corporation"  is  one  that  has 
for  its  object  the  goyemment  of  a  portion  of 
the  state.  Gen.  St.  Kan.  1901,  f  1246;  Ciy. 
Code  S.  D.  1903,  f  402. 

Public  corporations  are  formed  or  or- 
ganized for  the  goyemment  of  a  portion  of 
the  territory.    Rey.  St.  Okl.  1903,  f  936. 

LegislatiTe  oontroL 

A  public  corporation  is  a  corporation  cre- 
ated for  political  purposes,  or  to  exercise 
some  of  the  functions  and  powers  of  goyem- 
ment, such  as  cities,  towns,  etc.;  also  some 
others  founded  for  the  public  use,  but  not 
for  political  purposes.  The  essence  of  a  pub- 
lic corporation  is  that  it  is  to  be  goyemed  ac- 
cording to  the  law  of  the  land,  and  that  the 
goyemment  has  the  sole  right,  as  trustee  of 
the  public  interest,  to  inspect,  regulate,  con- 
trol, and  dir3Ct  the  corporation,  its  funds  and 
franchises.  Regents  of  Unlyersity  of  Mary- 
land y.  Williams  (Md.)  9  Gill  &  J.  365,  401, 
31  Am.  Dec.  72;  Mayor  and  City  Council  of 
Baltimore  y.  Keeley  Institute,  31  Atl.  437, 
438,  81  Md.  106. 


A  public  corporation  is  "an  instnunent 
of  the  goyemment,  subject  to  the  control  of 
the  Legislature  and  its  members,  officers  of . 
the  goyemment,  for  the  administration  or 
discharge  of  public  duties.''  Regents  of  Unl- 
yersity y.  Williams  (Md.)  9  Gill  &  J.  365,  397, 
31  Am.  Dec.  72;  Downing  v.  Indiana  State 
Board  of  Agriculture,  28  N.  B.  123,  126,  129 
Ind.  443,  12  L.  R.  A.  664;  Columbia  County 
Oom'rs  V.  King,  13  Fla.  451,  470;  City  of 
Baltimore  y.  Keeley  Institute,  31  Atl.  43T. 
438,  81  Md.  106;  Pumphrey  y.  City  of  Balti- 
more, 47  Md.  145,  151,  28  Am.  Rep.  446. 

Public  corporations  are  such  corpora- 
tions as  are  created  by  the  goyemment  for 
political  purposes,  such  as  counties,  cities, 
towns,  and  yillages.  Such  corporations  are 
Inyested  with  subordinate  legislatiye  pow- 
ers to  be  exercised  for  local  purposes  con- 
nected with  the  public  good,  and  such  pow- 
ers are  subject  to  the  control  of  the  Legis- 
lature of  the  state.  Parke  y.  Pittsburgh,  1 
Pittsb.  R.  218,  221. 

Public  corporations  are  towns,  cities, 
counties,  parishes,  and  the  like,  which  are 
created  and  continued  for  public  purposes. 
Such  institutions  are  the  auxiliaries  of  the 
state  in  municipal  rule,  and  haye  no  pre- 
tension to  sustain  their  priyileges  or  their 
acts  on  anything  like  a  contract  between 
them  and  the  Legislature.  Sweatt  y.  Boston, 
H.  &  B.  R.  C».  (U.  S.)  23  Fed.  Cas.  530,  532. 
See,  also,  McKim  y.  Odom  (Md.)  3  Bland.  407, 
417. 

The  powers  of  public  corporations  are 
subject  to  the  control  of  the  Legislature,  and 
the  'charter  of  such  Incorporations  may  be 
altered  or  repealed  at  the  pleasure  of  the 
Legislature.  Tinsman  y.  Belvidere  Delaware 
R.  Co.,  26  N.  J.  Law  (2  Dutch.)  148,  171,  69 
Am:  Dec  565. 

Public  corporations  are  but  parts  of 
the  machinery  employed  in  carrying  on  the 
affairs  of  the  state,  and  their  charters  may 
be  changed,  modified,  or  repealed  as  exi- 
gencies of  the  public  seryice  or  public  wel- 
fare may  demand.  Such  corporations  aro 
composed  of  all  the  inhabitants  of  the  ter- 
ritory included  in  the  political  organization, 
and  the  attribute  of  indiylduality  is  confer- 
red on  the  entire  mass  of  such  residents,  and 
It  may  be  modified  or  taken  away  at  the 
mere  will  of  the  Legislaturo  according  to  its 
own  yiews  of  public  conyenience,  and  with- 
out the  consent  of  those  composing  the  body 
politic.  Laramie  County  y.  Albany  County, 
92  U.  S.  307,  310,  23  L.  Ed.  652. 

Public  corporations,  like  counties  and 
towns,  being  subdiyisions  of  the  state'  for 
goyemmental  purposes,  are  really  a  part  of 
the  state  goyemment,  and  their  authorities 
are  charged  with  certain  duties,  which  may 
be  changed,  enlarged,  or  diminished  by  the 
General  Assembly  by  general  law,  subject, 
of  course,  to  any  restriction  imposed  by  the 
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Constltiition.  H^Iner  t.  Oass  and  Morgan 
Counties,  62  N.  B.  201,  206,  193  IIL  489,  58 
L.R.  A.36S. 

Public  corporations  are  not  voluntary 
associations,  and  tbere  Is  no  contractual  re- 
lation between  the  corporators  who  compose 
them.  They  are  merely  goyemment  institu- 
tions created  by  law  for  the  administration 
of  the  public  offices  of  the  community. 
States,  counties,  and  municipalities  are  ex- 
amples of  public  corporations.  Mor.  Prly. 
Corp.  (2d  Ed.)  f  3.  A  corporation  organized 
for  maintaining  an  Inebriate  asylum,  with 
power  to  elect  Its  own  directors  and  adopt 
such  by-laws  as  It  may  think  proper  for  the 
management  of  Its  business,  and  subject  to 
no  control  Uy  the  state.  Is  a  private  corpora- 
tion  within  Const  1870,  forbidding  donations 
by  municipal  corporations  to  such  corpora- 
tions, though  Its  charter  proyldes  that  It  may 
receive  persons  sentenced  to  a  house  of  cor- 
rection for  drunkenness.  Washington  Home 
of  Chicago  v.  City  of  Chicago,  41  N.  B.  893, 
895,  157  111.  414,  29  L.  R.  A.  79& 
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Public  corporations  are  generally  esteem- 
ed such  as  exist  for  public  political  purposes 
only,  such  as  towns,  cities,  parishes,  and 
counties.  Spalding  v.  People,  49  N.  EX  993, 
995.  172  111.  40;  Burhop  v.  City  of  Milwau- 
kee^ 21  Wis.  257,  259;  Bonaparte  v.  Camden 
&  A.  R.  Co.  (U.  a)  8  Fed.  Oas.  821,  829. 
"Those  are  private  where  the  stock  is  own- 
ed by  individuals,  though  their  use  may  be 
public,  such  as  banks.  Insurance  companies, 
and  corporations  for  building  bridges,  canals, 
and  railroads."  Burhop  v.  City  of  Milwau- 
kee, 21  Wis.  257,  259;  Bonaparte  v.  Cam- 
den ft  A.  R.  Co.  (U.  S.)  8  Fed.  Cas.  821,  829. 

Public  corporations  "are  generally  es- 
teemed such  as  exist  for  public,  political  pur- 
poses only,  such  as  towns,  cities,  parishes, 
and  counties,  and  in  many  respects  they  are 
so,  although  they  Involve  some  private  in- 
terests; but,  strictly  speaking,  public  cor- 
porations are  such  only  as  are  founded  by 
the  government  for  public  purposes,  where 
the  whole  Interests  belong  also  to  the  gov- 
ernment" Dartmouth  College  v.  Woodward, 
17  U.  S.  (4  Wheat)  518,  667,  4  L.  Ed.  629: 
Adams  V.  Boston,  H.  ft  B.  R.  Co.  (U.  S.)  1  Fed. 
Cas.  90,  92;  Board  of  Education  v.  Bake- 
well.  10  N.  E.  378,  379,  381,  122  111.  339; 
Trustees  of  New  Gloucester  School  Fund  v. 
Bradbury,  11  Me.  (2  Falrf.)  118,  124,  26  Am. 
Dec.  515;  Inhabitants  of  Yarmouth  v.  In- 
habitants of  North  Yarmouth,  84  Me.  411, 
417,  56  Am.  Dec.  666;  Board  of  Directors  for 
Leveeing  Wabash  River  v.  Houston,  71  111. 
318,  822;  City  of  Wheeling  v.  Campbell,  12 
W.  Ya.  36,  57  (citing  Armstrong  v.  Dalton, 


15  N.  C.  568).  If,  therefore,  the  foundation 
be  private,  though  under  the  charter  of  the 
government,  the  corporation  Is  private,  how- 
ever extensive  the  uses  may  be  to  which  it 
Is  devoted  either  by  the  bounty  of  the  found- 
er or  the  nature  and  objects  of  the  institu- 
tion. Dartmouth  College  v.  Woodward,  17 
U.  S.  (4  Wheat)  518,  667,  4  L.  Ed.  629; 
Adams  v.  Boston,  H.  ft  B.  R.  Co.  (U.  S.)  1 
Fed.  Cas.  90,  92;  Allen  v.  McKean  (XJ.  S.) 
1  Fed.  Oas.  489,  497.  See,  also.  State  v.  Hey- 
ward  (S.  C.)  8  Rich.  Law,  889,  406.  All  cor- 
poratlons  Invested  with  subordinate  powers 
for  public  purposes  fall  within  this  class, 
and  are  subject  to  legislative  control.  In- 
habitants of  Yarmouth  v.  Inhabitants  of 
North  Yarmouth,  34  Me.  411,  417,  56  Am. 
Dec  666.  "But  a  corporation  is  not  public 
merely  because  Its  object  is  of  a  public  char- 
acter. A  bank  created  by  the  government 
for  its  own  uses,  and  where  the  stock  is  ex- 
clusively owned  by  the  government  is  a 
public  corporation.  But  a  bank  whose  stock 
Is  owned  by  private  persons  Is  a  private  cor- 
poration, though  its  object  and  operation  par- 
take of  a  public  nature,  and  though  the  gov- 
ernment may  have  become  a  partner  in  the 
association  by  sharing  with  the  corporators 
in  the  stock.  The  same  thing  may  be  said 
of  insurance^  canal,  bridge,  turnpike,  and 
railroad  companies.  The  uses  may  In  a  cer- 
tain sense  be  called  'public,'  but  the  corpo- 
rations are  private,  equally  as  If  vested  in 
a  single  person."  Tlnsman  v.  Belvldere  Del- 
aware R  Co.,  26  N.  J.  Law  (2  Dutch.)  148, 
171,  69  Am.  Dec.  565  (citing  2  Kent  Comm. 
306;  Angell  ft  A.  Corp.  ff  14,  80-36);  Hunt- 
Incrton,  C.  ft  I.  Turnpike  Road  Co.  v.  Wallace 
(Pa.)  8  Watts,  816,  817. 

Public  corporations  are  political  corpora- 
tions, or  such  as  are  foimded  wholly  for 
public  purposes,  and  the  whole  Interest  is  in 
the  public.  The  fact  of  the  public  having  an 
interest  in  the  works  or  property  or  objects  of 
the  corporation  does  not  make  It  a  public 
one.  All  corporations,  whether  public  or 
private,  are,  In  the  contemplation  of  law, 
founded  on  a  principle  that  they  will  pro- 
mote the  interest  or  convenience  of  the  public 
A  bank  is  a  private  corporation,  yet  it  Is  in 
the  eye  of  the  law  designed  for  public  benefit 
A  turnpike  company  is  a  private  corporation, 
yet  the  public  have  an  Interest  in  the  use  of 
their  works.  The  Interest  therefore,  which 
the  public  may  have  in  the  property  or  ob- 
jects of  a  corporation,  whether  direct  or  in- 
cidental, unless  it  has  the  whole  interest 
does  not  determine  Its  character  as  a  pri- 
vate or  public  corporation.  Ten  Eyck  v. 
Delaware  ft  R  Canal  Co.,  18  N.  J.  Law  (3 
Har.)  200,  204,  37  Am.  Dec.  233. 

*'A  public  corporation  Is  one  which  can- 
not carry  out  the  purposes  of  its  organiza- 
tion without  charter  rights  from  the  common- 
wealth." Allegheny  County  v.  McKeesport 
Diamond  Market,  16  AU.  619,  621,  123  Pa. 
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164;  St  Mary*8  Gas  Co.  y.  Elk  County,  43 
Ati.  321,  322, 191  Pa.  458.  Railroads,  canals, 
and  gas  companies  must  have  the  right  of 
eminent  domain  in  order  to  perform  their 
functions.  St.  Mary's  Gas  Co.  y.  Elk  County, 
43  AtL  321,  322,  191  Pa.  458. 

Public  or  quasi  public  corporations  are 
such  as  are  organized  for  the  purpose  of  pur- 
suing an  object  or  business  in  which  the 
public  is  interested.  Thus,  whenever  the  aid 
of  the  government  is  granted  to  a  private 
company  in  the  form  of  a  monopoly,  or  a 
delegation  of  the  power  of  eminent  domain, 
the  grant  is  subject  to  an  implied  condition 
that  the  company  shall  assume  an  obliga- 
tion to  fulfill  the  public  purpose  on  account 
of  which  the  grant  was  made.  Corrigan  v. 
Coney  Island  Jockey  Club,  22  N.  Y.  Supp. 
394,  396,  2  Misc.  Kep.  512  (citing  Mor.  Prly. 
Corp.   f  1114,  etc.). 

It  matters  not  that  private  or  Indlvldaal 
interests  may  be  invested  in  the  corporation 
or  under  the  authority  of  the  charter,  so  far 
as  the  denomination  of  the  institution  is  con- 
cerned. The  only  sensible  distinction  be- 
tween public  and  private  Institutions  is  to  be 
found  in  the  authority  by  which  and  the  pur- 
pose for  which  they  are  created  and  exist 
Because,  therefore,  a  corporation  may  fall 
under  the  denomination  of  "private  corpora- 
tions*' in  the  artificial  distinction  between 
public  and  private  corporations,  it  is  none 
the  less  a  public  or  political  institution.  The 
distinction  between  public  and  private  corpo- 
rations is  somewhat  arbitrary,  and  by  no 
means  determines  whether  the  corporation 
is  a  public  or  private  institution.  If  the 
stock  in  a  banking,  railroad,  or  insurance 
corporation  be  exclusively  owned  by  the  gov- 
ernment, the  institution  is  denominated  a 
'•public  corporation";  but  if  a  private  indi- 
vidual be  allowed  to  own  a  single  share  of 
the  stock  in  common  with  the  government,  it 
is  said  that  it  becomes  a  private  corporation. 
Eleemosynary  corporations  established  for 
the  purpose  of  public  charity,  or  for  the 
advancement  of  religion,  education,  or  litera- 
ture, on  donations  or  bequests  made  exclu- 
sively for  these  great  and  beneficial  public 
purposes,  without  the  right  to  or  expecta- 
tion of  dividends,  repayment,  or  other  indi- 
vidual or  private  interest  therein,  in  fact, 
are  denominated  "private  corporations.** 
But  an  incorporated  village  in  the  use  or 
expenditure  of  whose  property  the  citizens 
of  the  village  have  individual  and  private 
interest,  and  receive  daily  individual  and 
private  benefits,  is  denominated  a  "public 
corporation."  To  say  that  an  Incorporated 
bank,  authorized  and  created  from  considera- 
tions of  public  policy,  and  endowed  by  law 
with  the  extraordinary  power  and  sovereign 
attribute  of  creating,  in  fact,  the  circulating 
medium  of  the  country  and  regulating  the 
standard  of  value,  is  not  a  public  institu- 
tion of  the  state  for  the  purpose  of  internal 


improvement  because  it  falls  under  the  art) 
fi'dal  denomination  of  "private  corporations/* 
would  be  arrogant  absurdity,  and  it  would  be 
equally  as  absurd  to  treat  a  railway  corpo- 
ration as  a  private  corporation  which  is  en- 
dowed with  extensive  powers  and  the  ex- 
traordinary sovereign  authority  of  exercising 
the  right  of  eminent  domain  by  taking  pri- 
vate property  for  public  purposes.  In  truth 
and  in  reality,  whatever  arbitrary  or  ficti- 
tious distinctions  may  have  been  created  by 
mere  verbiage,  these  corporations  are  in  fact 
public  institutions,  created  by  public  author- 
ity fi-om  considerations  of  public  policy,  and 
endowed  with  highly  important  civil  powers 
for  the  advancement  of  the  public  welfare. 
It  would  be  unreasonable  to  say  that,  because 
some  private  interests  are  invested  in  these 
corporations,  therefore  they  must  be  denomi- 
nated- •*private  institutions,"  and  for  that  rea- 
son placed  beyond  the  reach  of  responsibility 
to  the  lawmaking  power  of  the  state,  by 
which  they  were  created.  Toledo  Bank  v. 
Bond,  1  Ohio  St  622,  642. 

Publlo  support. 

An  institute  incorporated  for  the  promo- 
tion of  the  mechanic  arts,  holding  its  prop- 
erty in  its  own  right,  and  mahaging  its 
business  according  to  its  discretion,  within 
the  limitations  of  its  charter,  is  a  private 
corporation,  notwithstanding  an  act  renew- 
ing its  charter  granted  it  an  annual  appro- 
priation. State  V.  Maryland  Institute  for 
Promotion  of  Mechanic  Arts,  41  Atl.  126,  129, 
87  Md.  643. 

Acrioultnral  society. 

The  Minnesota  State  Agricultural  So- 
ciety cannot  be  deemed  to  be  a  public  corpora- 
tion organized  for  the  sole  purpose  of  dis- 
charging governmental  functions.  Lane  v. 
Minnesota  State  Agricultural  Soc,  64  N.  W. 
882,  384,  62  Minn.  175,  29  L.  R.  A.  708. 

Bank. 

A  bank  created  by  the  government  for 
its  own  uses,  and  where  the  stock  is  exclu- 
sively evened  by  the  government  is  a  public 
corporation.  State  v.  Heyward  (S.  0.)  3 
Rich.   Law,  389,  40a 

Gas  oompaiiy. 

See  "Gas  Company.** 

Hospital. 

A  hospital  founded  by  a  private  ben^y- 
factor  is  in  point  of  law  a  private  corpora- 
tion, though  dedicated  by  its  charter  to  gen- 
eral charity.  State  v.  Heyward  (S.  C.)  3 
Rich.  Law,  389,  408. 

Market. 

A  public  corporation  is  one  which  cannot 
carry  out  the  purposes  of  its  organization 
without  some  charter  rights  from  the  com- 
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monwealtli.  Railroads,  canals,  and  gas  com- 
panies mnst  have  the  right  of  eminent  do- 
main in  order  to  perform  their  functi(>ns, 
while  a  private  corporation  stands  in  no  dif- 
ferent condition  from  an  individual  corpora- 
tion. A  horongh,  owning  a  public  square, 
agreed  with  the  assignor  of  plaintiff,  a  cor- 
poration created  for  that  purpose,  that  the 
latter  should  build  thereon  a  public  market, 
possession  to  be  given  to  the  borough,  after 
iO  years,  on  the  payment  of  the  cost  of  the 
building  less  10  per  cent  While  in  posses- 
sion, the  assignor  was  to  have  control  of  the 
building  and  receive  the  rents  and  profits. 
The  building  was  erected  and  used  only  for 
the  market,  and  was  indispensable  for  that 
purpose.  It  represented  part  of  and  was  ac- 
tually included  in  the  capital  stock  of  the  cor- 
poration, and  as  such  paid  the  usual  state 
takes.  Held,  that  the  interest  of  plaintiff  in 
the  building  was  the  property  of  a  private 
corporation,  and  liable  to  be  taxed  under  Act 
April  15,  1834,  requiring  all  houses,  etc., 
to  be  assessed.  Allegheny  County  v.  Me- 
Keesport  Diamond  Market,  123  Pa.  164,  160, 
16  Atl.   619. 

Ballroad  oompaiiy. 

A  •'public  corporation,"  as  used  in  Rev. 
St  c.  188,  f  12,  declaring  that  members 
of  public  corporations  shall  be  competent  wit- 
nesses in  cases  affecting  the  interests  of  such 
corporation,  is  one  which  was  created  for 
public  purposes  and  for  those  only,  and  all 
of  the  franchises  of  which  were  exercised  for 
public  purposes,  and  the  property  of  which 
belonged  to  the  public,  such  as  counties, 
towns,  parishes,  and  school  districts;  hence 
such  term  could  not  be  extended  to  include 
a  railroad  company,  though  Act  Dec.  24, 
1844,  S  3,  declares  that  all  railway  corpora- 
tions which  shall  be  unable  to  purchase  the 
land  for  their  roads  of  the  owners  on  the 
respective  routes  at  rates  to  be  agreed  on 
shall  be  public  corporations.  Dearborn  v. 
Boston,  C.  &  M.  R.  R.,  24  N.  H.  (4  Post) 
179,  189. 

Railroad  companies  are  "public  corpora- 
tions" in  a  limited  sense,  though  the  right  of 
way  and  the  track  thereon  are  for  the  ex- 
clusive use  of  the  owners,  over  which  only 
their  own  conveyances  are  propelled.  Illinois 
Cent  R.  Co.  v.  Copinh  County.  33  South.  502, 
503,  81  Miss.  685  (citing  Illinois  Cent  R.  Co. 
V.  Wlllenborg.  7  N.  B.  698,  117  111.  203,  57 
Am.  Rep.  862). 

Soliool  district. 

A  school  district  is,  by  virtue  of  Pol. 
Code,  f  1575,  a  public  corporation,  which  may 
sue  and  be  sued  in  its  own  name.  San  Ber- 
nardino County  y.  Southern  Pac.  R.  Co.,  70 
Pac.  782,  783,  137  Cal.  659. 

UniTendty* 

Public  corporations  are  '"not  voluntary 
associations  at  all,   and  there  is   do   con- 


tractual relation  between  the  corporators 
who  compose  them.  They  are  municipal  gov- 
ernmental institutions  created  by  law  for  the 
administration  of  the  affairs  of  the  commu- 
nity." Mor.  Priv.  Corp.  (2d  Ed.)  §  3.  The 
University  of  California  comes  within  tlie 
definition  of  a  "public  corporation."  It  was 
founded  by  the  state;  its  original  and  pri- 
mary endowment  was  by  the  United  States, 
by  grant  to  the  state  for  this  special  purpose. 
All  its  iwoperty  is  property  of  the  state. 
It  was  created  by  the  state,  and  is  subject 
to  the  laws  of  the  state  as  a  state  institu- 
tion, within  the  limits  of  the  new  Constitu- 
tion, which  has  declared  it  to  be  a  public 
trust,  and  that  its  organization  and  govern- 
ment shall  be  perpetually  continued  in  the 
form  and  character  prescribed  by  the  organic 
act  In  re  Royer's  Estate,  56  Pac.  461,  403, 
123  Cal.  614,  44  L.  R  A.  864. 

PUBLIO  GROSSING. 

A  place  used  as  a  crossing  by  the  pub- 
lic is  as  much  a  public  crossing  as  a  place 
commonly  used  by  the  public  for  a  crossing, 
at  which  a  railroad  company  must  exercise 
ordinary  care  in  operating  its  cars  to  pre- 
vent injury  to  persons.  Galveston,  H.  &  S. 
A.  Ry.  Co.  v.  Kief  (Tfex.)  58  S.  W.  625,  626. 

PUBLIO  DEBT. 

The  term  '^public  debt,**  as  used  in  Const 
art  5,  S  34,  prohibiting  payment  of  money 
from  the  treasury  except  on  appropriations 
made  by  law,  and  on  a  warrant  drawn  by 
the  proper  officer  In  pursuance  thereof,  ex- 
cept interest  on  the  public  debt  includes  not 
only  bonded  indebtedness,  but  also  other 
debts  for  which  warrants  have  been  issued. 
State  T.  Hickman,  29  Pac.  92,  11  Mont  541. 

A  Judgment  entered  on  a  claim  or  evi- 
dence of  indebtedness  incurred  in  excess  of 
the  ordinary  revenue  of  the  county  without 
a  vote  of  the  people,  or  in  excess  of  the 
constitutional  limitation,  is  not  a  ''public 
debt*'  within  the  meaning  of  Const,  art  15,  f 
5,  providing  that  a  county  may,  in  addition 
to  the  taxes  levied  to  defray  the  ordinary 
expenses,  levy  taxes  to  pay^the  public  indebt- 
edness. Grand  Island  &  N.  W.  Ry.  Co.  v. 
Baker,  45  Pac.  494,  502,  6  Wyo.  369,  34  L.  R. 
A.  835,  71  Am.  St  Rep.  926. 

The  terms  **public  debt"  and  ••public  se- 
curities," used  in  legislation,  are  terms  gen- 
erally applied  to  national  or  state  obliga- 
tions and  dues,  and  are  rarely,  if  ever,  con- 
strued to  include  town  debts  or  obligations. 
Morgan  v.  Cree,  46  Vt  773,  786,  14  Am.  Rep. 
640. 

PUBUO  DEFAMATION. 

A  statement  by  a  wife  to  her  confidential 
friend,  charging  her  husband  with  improper 
conduct  with  another  woman,  made  without 
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malice,  bnt  to  Induce  tbe  friend  to  intercede 
with  the  husband  and  induce  him  to  return 
to  the  matrimonial  domicile,  la  not  a  public 
defamation,  though  it  be  untrue  in  fact,  so 
as  to  entitle  the  husband  to  a  divorce  there- 
for. Ashton  y.  Grucker,  20  South.  738»  740, 
48  La.  Ann.  1194; 

PUBUC  DEPABTMEirr. 

A  public  department  is  defined  as  a  di- 
yislon  of  official  duties  or  functions,  a  branch 
of  goyemment,  a  distinct  part  of  a  goyem- 
mental  organization — as  the  leglslatiye,  ex* 
ecutiye,  and  judicial  d^artments;  and  Pub. 
Acts  1897,  No.  205,  f  2,  proylding  that  no 
veteran  holding  an  office  in  the  public  works 
of  a  city  shall  be  removed,  cannot  be  ex- 
tended to  Include  public  departments.  Bills 
V.  City  of  Grand  Rapids,  82  M.  W.  244^ 
245,  123  Mich.  567. 

PUBUG  DETBOTlVli* 

A  public  detective  Is  a  detective  *'en- 
gaged  by  the  public  for  the  protection  of  so- 
ciety." Byrnes  y.  Mathews,  12  M.  X.  St 
Rep.  74,  81. 

PUBUG  DOGUMEKT. 

Letters  addressed  to  a  public  officer  In 
his  official  capacity,  when  received,  become 
public  documents,  to  be  proved  in  like  man- 
ner as  other  public  documents.  Hammatt  v. 
Bmerson,  27  Me.  (14  Shep.)  808,  835,  46  Am, 
Dec.  59& 

PUBUG  DOMAnr. 

See,  also,  "Public  Land.** 

"Public  domain"  is  synonymous  with 
"public  lands,"  and  is  used  to  describe  such 
as  are  subject  to  sale  or  other  disposal  under 
general  laws.  Barker  y.  Harvey,  21  Sup.  Ot» 
690,  693,  181  U.  S.  481,  45  L.  Bd.  963. 

The  Cherokee  statute  of  limitations  pro- 
vides that  Judgment  shall  not  be  rendered 
for  the  recovery  of  any  improvement  on  the 
public  domain  in  any  suit,  unless  instituted 
within  three  years,  etc.  Held,  that  the 
phrase  "public  domain"  applies  to  town  lots 
and  town  sites  which  have  been  segregated 
from  the  public  domain  by  law,  and  the  right 
of  occupancy  sold  to  individual  citizens  of 
the  nation.  Rush  v.  Thompson,  68  8,  W.  888, 
334,  2  Ind.  T.  557. 

The  sections  of  land  reserved  for  use  of 
the  state  by  Act  Cong.  Feb.  4,  1856,  incor- 
porating a  certain  railroad  company,  ceas- 
ed to  be  a  part  of  the  public  domain  when 
surveyed  and  delineated  on  the  map  of  the 
district  surveyor.  Kuechler  y.  Wright,  40 
Tex.  600,  605. 

"Public  domain,"  as  used  in  Act  March 
15,  1881,  which  provided  for  the  issuance  of 


land  certificates  in  fftvor  ot  surviving  sol- 
diers of  the  Texas  Revolution  and  others, 
and  that  the  same  should  be  located  on  any 
of  the  public  domain,  means  any  unappro- 
priated public  domain;  that  part  of  the  pub- 
lic domain  which  has  not  been  set  apart  for 
some  other  use.  Day  Land  &  Cattle  Ca  y. 
State,  4  S.  W.  865,  875,  68  Tex.  626. 

pirnuG  DRAnr. 

4  Geo.  IV,  c  66,  d.  86,  giving  the  trus- 
tees of  turnpike  roads  free  passage  along 
"public  or  parish  drains"  without  paying 
toll,  cannot  be  construed  to  Include  a  public 
river  on  which,  on  account  of  the  expense 
incurred  of  diverting  and  deserting  the  old 
course  to  make  it  direct,  tolls  have  been 
granted,  for  it  is  not  a  drahi  In  its  proper 
sense.  Coulton  y.  Ambler,  18  Mees.  it  W. 
403,  418. 

PUBUG  DUBS, 

A  special  assessment  for  paving  Is  not 
a  •tax  or  public  due  of  any  kind,"  within 
the  meaning  of  a  lease  requiring  a  certain 
annual  rent  besides  all  taxes  and  public  dues 
of  any  kind;  the  court  stating  that  the 
phrase  in  question  extended  only  to  ordinary 
and  usual  taxes  and  public  dues,  and  could 
not  be  regarded  as  including  an  expense 
which,  like  the  one  in  question,  was  un- 
known to  the  parties,  incalculable  as  to 
amount,  uncertain  as  to  time,  and  in  which 
the  lessee  could  have  no  certain  interest 
Boiling  y.  Stokes  (Va.)  2  Leigh,  178,  181,  21 
Am.  Dec.  606. 

Taxes  levied  by  a  county  court  to  pay 
a  railroad  aid  subscription  are  "public  dues" 
of  the  county,  within  the  statute  rendenng 
the  collector  of  taxes  liable  therefor  on  fail- 
ure to  pay  over  the  same.  Anderson  y. 
Thompson,  78  Ky.  (10  Bush)  132,  136. 

PUBUG  EASEMEHT. 

The  easement  of  the  public  over  the 
highways  of  a  city  includes  the  right  to  use 
the  street  for  purposes  of  passage  by  the 
public,  and  therefore  to  employ  any  means 
directly  conducive  to  that  end,  which  do  not 
substantially  interfere  with  the  customary 
use  of  the  street  by  any  portion  of  the  pub- 
lic, or  with  the  recognized  rights  of  abutting 
owners.  Hence  it  is  held  that  the  trolley 
system  of  propelling  street  cars,  as  at  pres- 
ent used  for  the  transportation  of  passen- 
gers through  the  streets  of  a  city,  is  within 
the  public  easement,  and  does  not  impose  an 
additional  servitude.  Kennelly  y.  Jersey 
City.  30  Atl.  531,  57  N.  J.  Law  (28  Vroom) 
293,  26  L.  R.  A.  28L 

'^The  'public  easement,'  as  Interpreted  in 
this  state,  is  primarily  a  right  of  passage 
over  the  surface  of  a  highway,  and  of  ao 
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tuOng  and  occupying  the  land  within  it  as 
to  facilitate  such  passage.  In  this  primary 
right  are  Included  the  grading,  paving,  clean- 
ing, and  lighting  of  the  highway,  the  con- 
struction and  maintenance  of  street  railways 
with  the  apparatus  proper  for  their  use,  and 
the  maintenance  of  appliances  conducive  to 
the  protection  and  convenience  of  travelers.*' 
The  right  of  a  telephone  company  to  erect 
a  telephone  line  within  the  limits  of  a  pub- 
lic highway  upon  land,  the  fee  of  which  is 
owned  by  private  persons,  imposes  an  addi- 
tional servitude  upon  the  fee,  and  can  be 
acquired  against  such  persons  only  by  the 
exercise  of  eminent  domain.  Nicoll  v.  New 
York  &  N.  J.  Telephone  Oo.,  42  Atl.  583,  684, 
62  N.  J.  Law,  733,  72  Am.  8t  Rep.  666. 

PUBUO  EI.E0TION. 

A  "public  election,"  within  the  meaning 
of  the  article  punishing  betting  upon  the 
result  of  a  public  election,  is  any  election 
for  a  public  officer  under  the  authority  of  the 
Constitution  and  laws  of  the  United  States 
or  of  this  state.  Pen.  Code  Tex.  1895,  art. 
896. 


PUBUO     EMOI.U1EEHT8     OB    PBIVI- 
I.EOE8. 

The  phrase  "public  emoluments  or  priv- 
ileges," as  used  in  a  constl^ltion  providing 
that  no  man  or  set  of  men  are  entitled  to  ex- 
clusive, separate,  public  emoluments  or  priv- 
ileges from  the  community  but  in  considera- 
tion of  public  services,  means  the  superiority 
of  personal  and  political  rights,  distinctions 
of  rank,  birth,  or  station.  It  has  no  refer- 
ence to  the  private  relations  of  the  citizens, 
nor  to  the  action  of  the  Legislature  in  pass- 
ing laws  regulating  the  domestic  policy  and 
business  affairs  of  the  people  or  any  portion 
of  them.  An  act  exempting  certain  land 
from  taxation  does  not  confer  any  exclusive, 
separate,  public  emoliunents  or  privileges  to 
any  man  or  set  of  men,  for  it  operates  on 
the  things,  not  on  the  person,  and  is  neither 
an  emolument  nor  a  privilege  to  any  partlci 
ular  individual  or  class  of  men  in  the  com- 
munity, for  it  passes  with  the  property  to 
any  and  all  persons  to  whom  the  land  may 
be  conveyed.  Hence  it  is  not  contrary  to 
the  constitutional  prohibition.  Williams  v. 
Cammack,  27  Miss.  (5  Gushm.)  200,  218,  61 
Am.  Dec.  60& 


PUBLIG  EMPLOYMENT. 

The  trade  of  a  butcher  is  a  "public  em- 
ployment," within  the  rule  against  distrain- 
ing for  rent  goods  belonging  to  any  person 
exercising  a  public  trade  or  employment,  to 
be  carried,  wrought,  or  managed  in  the  way 
of  the  trade  or  employment  Brown  v.  She- 
vill,  2  Adol.  &  El.  138,  143. 
6  Wds.  &  P.— C8 


PUBUO  ENEMY. 

"The  phrase  'public  enemy*  Is  universal- 
ly understood  to  mean  some  power  with 
whom  the  government  is  at  open  war."  It 
is  used  in  such  sense  in  the  rule  that  a  car- 
rier is  not  liable  for  a  loss  occasioned  by  the 
act  of  public  enemies,  and  hence  a  carrier  is 
liable  for  a  loss  occasioned  by  strikers. 
Gulf,  O.  A  S.  F.  R.  Co.  V.  Levi  fTex.)  12  S.  W. 
677. 

The  term  "public  enemy"  does  not  mean 
merely  robbers,  thieves,  and  other  private 
depredators,  however  much  they  may  be 
deemed  in  a  moral  sense  at  war  with  society. 
Tramps,  thieves,  and  robbers  who  overrun 
a  certain  locality  are  not  "public  enemies," 
in  the  legal  sense  of  these  words.  State  ex 
reL  Mississippi  County  v.  Moore,  74  Mo.  413, 
417,  41  Am.  Bep.  322. 

Public  enemies  are  those  whose  govern- 
ment is  at  war  with  ours,  and  not  mere 
rioters.  Coggs  v.  Bernard,  1  Smith,  Lead. 
Cas.  369,  466. 

"Public  enemy"  does  not  mean  thieves 
and  robbers,  but  open  and  armed  enemies; 
those  in  hostility  to  the  government  Lewis 
V.  Ludwick,  46  Tenn.  (6  Cold.)  368^72,  08 
Am.  Dec.  464. 

"Public  enemy,"  as  used  in  the  state- 
ment of  the  common-law  rule  that  an  inn- 
keeper is  liable  for  all  injuries  happening 
to  a  guest  save  that  of  act  of  God  and  the 
public  enemy,  means  the  forces  of  a  nation 
engaged  in  war  with  the  nation  of  the  inn- 
keeper Russ^l  V.  Fagan,  8  Atl.  258^  261, 
7   Houst.    (Del.)   888. 

"The  term  'public  enemy,'  as  applica 
ble  to  the  undertaking  of  a  common  carrier, 
must  be  construed  to  mean  the  enemy  of  the 
state  or  government  of  which  the  common 
carrier  is  a  citizen  or  member."  Nashville 
&  C.  B.  Oo.  V.  Bstls,  54  Tenn.  (7  Heisk.)  622, 
625,  24  AnL  Rep.  289. 

The  liability  of  a  common  carrier  for 
the  safe  delivery  of  goods  is  not  relieved  by 
showing  that  they  were  destroyed  by  an 
overwhelming  force  of  United  States  sol- 
diers under  the  command  of  an  army  officer, 
this  not  being  destruction  by  public  enemies. 
Sellgman  v.  Armijo,  1  N.  M.  459,  464. 

In  the  late  Civil  War,  the  troops  of  the 
United  States  were  a  public  enemy,  against 
whose  act  a  common  carrier  within  the  Con- 
federate lines  did  not  insure.  Southern  Bxp. 
Co.  V.  Womack,  48  Tenn.  (1  Heisk.)  256,  267. 

A  riotous  mob  is  not  a  public  enemy, 
and  therefore  a  common  carrier  is  liable  to 
the  consignee  for  the  goods  destroyed  by  the 
mob.  Missouri  Pac.  By.  Co.  v.  Nevill,  30 
S.  W.  425,  426,  60  Ark.  375,  28  L.  R.  A.  80,  46 
Am.   St   Rep.   208. 
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Act  Feb.  5,  1841  (Pasch.  Dig.  4021),  pre- 1 
scribing  the  period  wliich  will  bar  the  right 
of  entry  on  lands,  and  declaring  that.  If 
"forcible  occupation  by  a  public  enemy"  pre- 
vents entry,  the  time  of  such  disability  will ' 
not  be  computed,  means  such  occupation  by 
an  armed  force  from  some  foreign  govern- 
ment with  which  this  country  may  be  at  war 
as  would  Interfere  with  the  regular  opera- 
tion of  the  government  in  the  part  of  the 
country  so  occupied.  It  would  not  Include 
temporary  forays  by  hostile  Indians.  League 
V.  Rogan,  59  Tex.  427-434. 

The  destruction  of  whisky  by  a  provost 
marshal,  under  the  authority  of  the  Confed- 
erate States,  in  18G2,  cannot  be  claimed  as 
the  act  of  a  public  enemy,  by  a  railroad  com- 
pany situated  within  the  limits  of  that  gov- 
ernment and  recognizing  its  control.  **The 
Confederate  government  at  that  time  was 
well  organized  and  In  full  operation,  and, 
so  fur  as  Its  citizens  were  concerned,  it  was 
certainly  a  government  de  facto,  performing 
many  of  the  duties  and  exercising  more  than  j 
the  ordinary  duties  of  a  government  de  Jure. 
Both  the  plaintiff  and  defendant  were  within  ; 
the  limits  of  that  government,  and  recognized  ' 
its  control  and  received  Its  protection,  and 
neither  of  them  can  properly  say  that  any- 
thing done  by  its  authority  was  the  act  of 
a  public  enemy."  Patterson  v.  North  Car- 
olina R.  Co.,  64  N.  C.  147,  149. 

PtJBUO  EXHIBITION. 

An  act  fixing  a  license  tax  on  public 
performances  or  exhibitions  does  not  Include 
a  skating  rink,  to  which  persons  are  admit- 
ted on  the  payment  of  a  fee,  which  entitles 
them  to  skate  as  well  as  watch  other  persons. 
Harris  v.  Commonwealth,  81  Va.  240,  243, 
89  Am.  Rep.  666. 

"Public  exhibitions  of  schools"  consist 
of  rhetorical  and  literary  exercises  by  the 
students.  Generally,  the  exercises  are  of 
such  character  that  they  may  be  given  in 
a  meeting  house  without  shock  to  the  reli- 
gious sensibilities  of  those  who  worship  there. 
A  larger  audience  is  needed  for  them  than 
for  the  accommodation  of  students  In  the 
ordinary  exercises  of  the  school.  They  re- 
quire the  use  of  the  house  only  for  a  brief 
time  at  long  intervals,  and  are  unlikely  to 
interfere  with  the  usual  religious  meetings. 
Phillips  Exeter  Academy  v.  New  Parish  in 
Exeter,  36  Atl.  548,  549,  68  N.  H.  10. 

PUBUO  FERBT. 

A  public  ferry,  says  Ablnger,  0.  B.,  in 
Ilussey  V.  Field,  2  Cromp.,  M.  &  R.  432,  is  a 
public  highway  of  a  special  description,  and 
its  termini  must  be  in  places  where  the  pub- 
lic have  rights,  as  towns  or  vllls,  or  high- 
ways leading  to  towns  or  vllls.  Broadnax 
V.  Baker,  94  N.  a  675,  681,  55  Am.  Rep.  633; 


Montgomery  t.  Multnomah  Ry.  Co.,  8  Pac 
435,  437,  11  Or.  344. 

A  public  ferry  Is  one  open  t*  all,  for 
which  a  regular  fare  is  established,  and  the 
ferryman  is  a  common  carrier,  bound  to  take 
over  all  who  come;  and  he  Is  bound  to  keep 
up  and  in  good  order  his  ferry,  and  is  held 
strictly  liable.  Hudspeth  y.  Hall,  36  8.  B. 
770,  773,   111  Ga.  510. 

A  public  ferry  is  a  franchise,  and  con- 
sists not  merely  in  the  building  of  the  ferry 
and  the  furnishing  of  boats,  but  In  the  run- 
ning of  them.  The  right  of  the  pnblic  to 
use  them  is  common,  but  the  running  of  the 
ferry  Is  a  part  of  the  franchise.  The  run- 
ning of  the  ferry  is  a  part  of  itself;  and  so  is 
the  running  of  a  railroad  a  part  of  Itself,  and 
whoever  is  found  running  a  public  railroad  is 
found  exercising  a  function  of  government. 
McGregor  v.  Erie  Ry.  Co.,  35  N.  J.  Law  (6 
Vroom)  80.  08. 

PUBUO  FRAKGHISE. 

Under  Ballinger's  Ann.  Codes  &  9t  f 
5780,  subd.  1,  providing  that  information  in 
the  nature  of  quo  warranto  may  be  Insti- 
tuted when  any  person  unlawfully  exercises 
any  public  office  or  franchise  within  the 
state,  the  word  "person"  includes  a  corpora- 
tion, and  •'public  franchise**  Includes  the  ex- 
ercise by  a  corporation  of  the  right  to  use  a 
city's  streets  for  gas  pipes  for  lighting  pur- 
poses. State  T.  Seattle  Gas  ft  Electric  Co., 
68  Pac.  946,  28  Wash.  488. 

PUBUO  TUHmB. 

The  term  "public  funds"  means  'taxes, 
customs,  etc.,  appropriated  by  the  govern- 
ment to  the  discharge  of  Its  obligations." 
Ayres  v.  Lawrence,  59  N.  Y.  192,  198. 

"Public  funds,"  within  the  rule  of  hiw 
which  excuses  the  trustee  from  liability  for 
the  trust  fund  if  Invested  in  "public  funds," 
means  government  stocks  or  securities  de- 
pending for  credit  and  secnilty  on  the  faith, 
.solvency,  and  stability  of  the  government. 
It  would  not  Include  stock  of  the  Bank  of 
Kentucky.  Smith  y.  Smith,  80  Ky.  (7  J.  J. 
Marsh.)  238,   239. 

Lands  devised  to  the  church  wardens 
and  overseers  of  a  certain  town  in  trust  to 
apply  the  rents  toward  educating  twenty 
poor  children,  and  a  part  thereof  yearly  to< 
wards  apprenticing  eight  of  such  children, 
to  be  chosen  by  the  said  church  wardens 
and  overseers.  Is  not  a  "public  parochial 
fund,"  within  56  Geo.  Ill,  c.  139.  S  IL  Beg. 
V.  Halesworth,  3  Bam.  &  Adol.  717. 

PUBUO  GAMBUNG  HOUSE. 

Hart  Dig.  art.  568,  prohibiting  the  keep- 
ing of  a  "public  gambling  house,"  should  be 
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i^on&rtrued  to  mean  those  houses  which  are 
rendered  public  by  their  use  as  places  of 
public  resort  A  house  may  be  said  to  be 
a  public  bouse  either  in  respect  to  its  pro- 
prietorship or  its  occupancy  and  uses;  and 
hence  a  room  kept  as  a  common  resort  for 
persons  desiring  to  play  cards  for  money 
is  a  **public  gambling  house,"  within  the 
meaning  of  the  statute,  notwithstanding  that 
every  person  that  desires  is  not  permitted 
to  have  access  to  IL  Lockhart  v.  State,  10 
Tex.  275,  276. 

The  voluntary  permission  of  a  single 
act  of  gaming  in  a  house  or  place  not  kept 
t«  be  used  or  occupied  for  gaming  does  not 
constitute  the  place  a  "public  gambling 
house,"  within  Act  Jan.  17,  1846,  relating  to 
gaming.    Buck  v.  State,  1  Ohio  St  61,  63. 

FUBLIO  grahtt. 

A  public  grant  is  not  only  an  appropria- 
tion of  the  land,  but  Is  itself  a  perfect  title. 
Officers  are  appointed,  commissioned  by  the 
govenmient  for  the  express  purpose  of  con- 
ducting and  supervising  all  the  preliminary 
proceedings,  from  the  origin  to  the  consum- 
mation of  the  title ;  and  when  these  incipient 
measures  are  completed,  and  the  grant  is- 
sued, the  law  presumes  that  the  government 
agents  have  performed  their  duty,  and  that 
the  grant  Is  valid.  In  a  word,  it  is  a  legal 
presumption  in  favor  of  a  patent  that  there 
are  no  defects  behind  It  by  which  It  can  be 
invalidated  or  avoided.  Brush  v.  Ware,  40 
U.  S.  (16  Pet)  03,  98,  10  L.  Ed.  672. 

FUBUC  GROUNDS. 

Other  public  ground,  see  "Other." 

"Public  ground,"  as  used  In  a  town  plat 
providing  that  certain  lots  were  set  apart  for 
public  uses  as  public  ground,  should  be  con- 
strued, in  the  absence  of  explanatory  evi- 
dence, to  mean  that  the  lots  were  set  apart 
for  the  public  square  for  the  use  of  the 
town.  Town  of  Lebanon  v.  Warren  County 
Ck>m*rs,  9  Ohio  (9  Ham.)  80,  81,  34  Am.  Dec. 
422. 

A  dedication  of  land  as  "public  ground" 
should  be  construed  to  authorize  its  use  as 
sites  for  the  erection  of  buildings  for  the 
use  of  the  public,  such  as  courthouses,  mar- 
ket houses,  Bchoolhouses,  and  churches ;  com- 
mons for  pastures;  public  pounds  for  stray 
animals;  even,  under  some  conditions,  com- 
mon dumping  grounds,  or  common  landing 
places  for  those  using  a  river — ^and  would 
be  such  as,  under  usage  and  custom,  would  be 
deemed  to  have  been  fairly  In  contemplation 
at  the  time  of  laying  out  and  selling  tracts  in 
the  plan  designating  a  certain  tract  thereon 
as  "public  ground."  Commonwealth  v.  Con- 
nellsvllle  Borough,  50  Aa  825,  826,  201  Pa. 
154. 


Where  a  dedication  by  a  board  of  county 
commissioners  expressly  donates  to  the  pub- 
lic streets,  alleys,  market  places,  and  public 
grounds,  as  represented  on  the  plat,  the  fact 
that  the  tract  designated  on  the  plat  as  "pub- 
lic square"  was  no^  mentioned  In  the  do- 
nating clause,  but  was  subsequently  men- 
tioned in  another  clause  as  being  reserved  for 
the  purpose  of  building  a  courthouse  thereon, 
and  that  the  tract  designated  as  "public 
ground"  was  subsequently  bounded  and  de- 
scribed In  the  acknowledgment,  shows  that 
the  term  "public  ground"  was  not  Intended  to 
include  the  tract  designated  as  "public 
square."  Youngerman  v.  Polk  County,  81  N. 
W.  166,  167,  110  Iowa,  731. 

Outlying  land  belonging  to  a  sanitary 
district  which  can  be  used  only  for  drain- 
age by  the  inhabitants  of  the  district,  is  not 
exempt  from  taxation  as  •'public  grounds 
used  exclusively  for  public  purposes,"  with- 
in the  meaning  of  that  term  as  used  in  Rev. 
St  1898,  c.  120,  f  2,  subd.  9.  Sanitary  Dlst 
of  Chicago  V.  MarUn,  50  N.  B.  201,  173  IlL 
243,  64  Am.  St  Rep.  110. 

I«a&ds  of  relisiovfl  ■ooiety. 

The  term  "public  ground,"  in  2  Terr. 
Laws,  577,  providing  that  a  recorded  plat  of 
a  town  describing  the  public  grounds,  and 
stating  whether  they  are  intended  for  streets, 
alleys,  commons,  or  other  public  uses,  shall 
vest  and  convey  all  land  Intended  for  public 
uses,  does  not  Include  a  square  of  a  town, 
described  in  the  plat  as  being  appropriated 
to  religious  denominations.  "  Tublic  ground,' 
in  the  ordinary  sense,  is  ground  in  which 
the  general  public  has  a  common  use ;  and  it 
would  not  accord  with  the  common  under- 
standing of  the  language  used  to  say  that 
land  devoted  to  the  use  of  a  Igcal  religious 
society  or  hospital  or  academy,  created  for 
church,  hospital,  or  academical  purposes,  la 
public  ground,  even  if  the  use  be  considered 
in  a  sense  public"  Patrick  v.  Young  Men's 
Christian  Ass'n  of  Kalamazoo,  79  N.  W.  208, 
211,  120  Mich.  185. 

Navlsable  eanaL 

"Public  ground  of  any  kind,"  as  used  in 
the  Revised  Statutes,  authorizing  any  rail- 
road, If  It  be  necessary  to  the  location  of  its 
road,  to  occupy  any  public  road,  street  al- 
ley, way,  or  ground  of  any  kind,  and  to 
lay  its  track  to  maintain  and  operate  a  rail- 
road thereon,  should  not  be  construed  to  in^ 
elude  the  public  navigable  canals  of  the 
state,  so  as  to  authorize  the  use  of  the  bank 
of  such  a  canal  for  the  purpose  indicated  by 
the  statute.  State  v.  Cincinnati  Cent  Ry. 
Co.,  37  Ohio  St  157,  175. 

FtJBIiIO  HAOKMEH. 

"Public  hackmen,"  within  the  meaning  of 
I  an  ordinance  requiring  all  public  hackmen 
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Co  be  licensed,  does  not  include  hadcmen  giv- 
en charge  by  a  steamship  company  of  its 
carriage  service,  and  not  taking  ap  passen- 
gers except  at  the  private  pier  of  the  com- 
pany. City  of  New  York  v.  Hexamer,  69  N. 
Y.  Supp.  198, 199, 59  App.  Div.  4, 

PXTBUG  HIGHWAY. 

See  ''Highway." 

PUBUO  HOU8B. 

The  term  ''public  house,*  as  used  In  the 
Penal  Code  in  relation  to  gaming,  means  a 
house  open  to  the  public,  either  for  business, 
pleasure,  religious  worship,  the  gratification 
of  curiosity,  or  the  like.  Cole  v.  State,  IS  S. 
W.  859,  28  Tex.  App.  586, 19  Am.  8t  Bep.  858; 
Galloway  v.  State  (Tex.)  26  S.  W.  67 ;  Grant 
V.  State,  27  8.  W.  127,  83  Tex.  Cr.  R.  527; 
State  V.  Alvey,  26  Tex.  155,  156.  It  is  generic 
in  its  character,  and  is  intended  by  law  to 
include  all  houses  made  public  by  the  occu- 
pation carried  on  in  them,  as  inns,  taverns, 
houses  for  retailing  liquors,  or  those  made 
public  by  the  resort  of  numerous  persons,  or 
in  any  other  wiCy.  Cole  v.  State,  13  S.  W. 
859,  28  Tex.  App.  536,  19  Am.  St  Bep.  856. 
The  statute  having  declared  certain  houses  to 
be  public  houses,  the  court  will  Judicially  rec- 
ognize such  a  house  to  be  a  public  place  with- 
out averment  to  that  effect;  but,  as  to  the 
character  of  houses  other  than  those  speci- 
fied in'  the  statute,  the  court  will  not  take 
judicial  cognizance  whether  they  be  public 
or  private,  and  the  question  is  one  of  fact 
for  the  decision  of  the  Jury.  Grant  v.  State, 
27  S.  W.  127,  33  Tex.  Cr.  R.  527. 

"The  term  'public*  may  be  applied  to  a 
house  either />n  account  of  the  proprietorship, 
as  the  courthouse,  which  belongs  to  the 
county,  or  the  purposes  for  which  it  is  used, 
as  a  tavern,  storehouse  for  retailing  spiritu- 
ous liquors,**  eta  As  used  in  Pen  Code,  art 
563,  which  prohibits  gaming  In  a  "public 
house,'*  it  refers  to  those  of  the  latter  class; 
that  is,  taverns,  storehouses,  houses  for  re- 
tailing spirituous  liquors,  etc  The  fact 
that  a  house  is  public  does  not  necessarily 
make  every  room  in  it  public.  Shihagan  v. 
State,  9  Tex.  430, 431 ;  State  v.  Alvey,  26  Tex. 
155,  156. 

The  term  "public  house,"  In  a  statute  pro- 
hibiting gaming  in  public  houses,  is  generic 
in  its  character,  and  is  intended  by  the 
law  to  Include  all  houses  made  public  by  the 
occupation  carried  on  in  them.  An  indict- 
ment merely  charging  that  the  house  where 
the  gaming  was  played  was  a  public  house  Is 
insufficient  and  facts  showing  it  to  be  a  pub- 
lic house  must  be  alleged.  State  v.  Bams, 
25  1^x.  654,655. 

A  house  occupied  by  a  ke^>er  of  a  toll 
bridge  is  a  "public  house,"  within  the  statute 


against  gaming,  if  the  house  is  used  for  the 
occupant's  business,  but  otherwise  if  It  is 
merely  his  private  residenca  Arnold  v. 
State,  29  Ala.  46,  5a 

Bawdyliovse. 

The  words  "public  house"  do  not.  In  their 
ordinary  acceptation,  mean  a  bawdy  house. 
Dodge  V.  Lacey,  2  Ind.  (2  Cart)  212,  215. 

Boardias  liovse. 

"Public  house,"  as  used  in  Act  April  17, 
1869,  excluding  from  registration,  for  voting 
purposes,  persons  boarding  at  any  hotel,  tav- 
ern, sailor's  boarding  house,  restaurant  or 
public  house,  means  a  house  for  the  accommo- 
dation of  all  who  come  lawfully  and  pay 
regularly.  The  termdoes  not  includes  board- 
ing house  which  is  for  the  accommodation 
only  of  those  who  are  accepted  as  guests  by 
the  proprietor.  Commonwealth  v.  Cuncannon 
(Pa.)  8  Brewst  84 1,  847. 

Oaatbllas  liovLa. 

A  common  gambling  house  Is  a  public 
house,  so  that  an  indictment  alleging  play- 
ing at  cards  in  a  gambling  house  will  not  be 
quashed  on  the  ground  that  it  alleged  play- 
ing in  a  public  place,  while  the  facts  alleged 
show  it  to  be  at  a  public  house.  LAfferty  v. 
State,  56  S.  W.  623,  41  Tex.  Cr.  B.  606. 

JtdL 

A  jail  house  is  In  one  sense  a  public 
house — ^that  is  to  say,  it  is  a  house  which 
belongs  to  the  public  as  a  body  politic;  but 
it  is  not  generally  a  public  house,  and  will 
not  ordinarily  fall  within  the  meaning  of  the 
statute.  But  there  may  be  in  a  particular 
Jail  house  an  apartment  which  is  in  fact 
public,  within  the  meaning  of  the  statute, 
because  people  may  resort  there  for  ease  or 
amusement  Whether  it  constitutes  a  public 
place  is  a  question  for  the  Jury.  State  v.  Al- 
vey, 26  Tex.  155,  156. 

Ofloe. 

"Public  house,"  as  used  in  Code,  I  3243, 
prohibiting  gambling  at  a  public  house, 
should  be  construed  to  include  a  lawyer's 
office;  and  where  it  consists  of  two  roomsi 
front  and  back,  in  each  of  which  profession- 
al business  is  transacted,  the  two  rooms  are 
equally  within  the  statute.  Smith  v.  State, 
37  Ala.  472,  473. 

"Public  house,"  as  used  in  Code,  |  3243, 
prohibiting  gaming  in  a  public  house,  etc. 
Includes  a  broker's  office;  and  where  the 
front  room  is  used  for  the  transaction  of  the 
broker's  business,  and  contains  all  his  books, 
paper,  and  money,  the  back  room  is  equally 
within  the  statutory  prohibition,  though  used 
and  occupied  as  a  sleeping  room  by  a  member 
of  his  family  who  paid  no  rent  Wilson  t. 
State,  31  Ala.  371,  375. 
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An  opera  house  in  which  there  have  been 
but  two  performances  in  the  last  six  months, 
and  which  is  closed  between  performances,  is 
not  such  a  public  house  that  a  single  card 
game  played  therein  is  punishable  under  Pen. 
Code,  art  563.  Galloway  t.  State  (Tex.)  26 
S,  W.  67. 

Sehoalhon— ♦ 

A  schoolhouse  is  a  public  house,  and  the 
fact  that  at  times  it  is  not  temporarily  occu- 
pied as  such,  or  that  it  may  be  occupied  tem- 
porarily for  any  other  than  school  purposes, 
does  not,  when  temporarily  vacant,  or  when 
so  occupied  for  other  purposes,  make  it  any 
less  a  public  house  during  the  time  it  is 
actually  dedicated  to  school  purposes  as 
such.  If  the  house  was  being  occupied  dur- 
ing the  week  for  school  purposes,  it  was  none 
the  less  a  public  house  on  Sunday,  whether 
occupied  at  all  or  whether  used  on  that  day 
for  religious  services.  Cole  v.  State,  18  8. 
W.  859, 28  Tex.  App.  586^  19  Am.  St  Rep.  856. 

Sliop. 

''Public  house,"  as  used  in  Pen.  Code, 
arts.  355,  356,  and  succeeding  sections,  relat- 
ing to  gaming,  and  prohibiting  the  playing 
of  cards  in  a  public  house,  etc,  does  not  in- 
clude a  "quirt  shop."  Hence  an  indictment 
charging  that  the  defendant  played  cards  in 
a  quirt  shop  is  insufficient  as  charging  the 
playing  in  a  public  house  or  place.  Tummins 
T.  State,  18  Tex.  App.  18,  14. 

"Public  house,"  as  used  in  Code,  I  8243, 
prohibiting  gaming  in  a  public  house,  etc.,  in- 
cludes a  building  in  which  the  business  of  a 
saddle  and  harness  maker  is  carried  on ;  and 
where  such  building  consists  of  two  stories, 
the  lower  of  which  is  used  by  the  owner  for 
the  purpose  of  carrying  on  his  business,  a 
back  room  in  the  second  story,  accessible 
only  by  an  external  stairway,  and  used  bf 
a  journeyman  of  tbe  owner  as  a  sleeping 
room,  is  within  the  meaning  of  the  term, 
when  it  is  shown  that  the  room  was  not  rent- 
ed by  the  owner  to  such  occupant  but  fur- 
nished to  him  under  the  contract  of  employ- 
ment, which  bound  the  owner  to  board  and 
lodge  him.    Bentley  v.  State,  82  Ala.  596,  599. 

A  blacksmith  shop  used  by  the  owner 
simply  as  his  own  private  shop,  and  which, 
although  20  feet  from  a  public  road,  had 
the  door  fronting  thereon  closed  at  the  time 
of  the  game,  which  occurred  at  night  is  not 
a  public  house,  within  Cr.  Code,  §  4052, 
prohibiting  gaming  at  such  place,  where  only 
two  persons  played  the  game,  and  the  only 
other  persons  present  were  the  owner  and 
a  lookeron.  Graham  v.  State,  16  South.  934, 
935,  105  Ala.  130. 

Store  bvildinc* 

"Public  house,"  as  used  in  Code,  f  3243, 
prohibiting  gaming  in  a  public  house,  etc., 


includes  a  storehouse  in  the  country.  If  it 
consists  of  two' rooms,  one  above  the  other, 
and  the  owner  controls  both,  while  he  uses 
the  lower  room  as  his  store,  the  upper  room 
is  also  within  the  meaning  of  the  term,  un- 
less it  affirmatively  appears  that  it  is  not 
used  as  an  appendage  to  the  store,  nor  in 
the  prosecution  of  its  business,  nor  in  con- 
nection with  the  store  for  the  convenience  and 
accommodation  of  the  owner,  employ^,  etc., 
but  is  occupied  for  some  Justifiable  private 
purpose  entirely  disconnected  firom  the  busi- 
ness of  the  store  or  the  convenience  of  the 
customers.    Brown  v.  State,  27  Ala.  47,  50. 

"Public  house,"  as  used  in  Code,  §  3243, 
prohibiting  gamUing  'at  a  public  house, 
should  be  construed  to  include  a  storehouse 
for  selling  dry  goods,  though  It  consists  of 
two  rooms,  one  of  which  is  used  as  a  bed- 
room by  one  of  the  proprietors  of  the  store, 
who  was  an  unmarried  man,  and  though  no 
goods  were  kept  or  sold  there,  no  accounts 
settled  there,  and  none  of  the  customers  of 
the  store  had  been  seen  to  use  such  room 
for  any  purpose;  for  where  the  storehouse 
consists  of  two  rooms,  both  under  the  con- 
trol of  the  same  person,  the  front  room  be- 
ing used  as  a  dry  goods  store,  while  the 
other,  a  shed  room,  is  attached  to  it  and  con- 
nects with  it  by  a  door,  it  is  prima  facie 
an  entirety.  Huffman  y.  State,  29  Ala.  40, 
42. 

"Public  house,"  within  the  meaning  of  a 
statute  prohibiting  gaming  in  such  a  place, 
does  not  include  a  room  occupied  as  a  sleep- 
ing room  in  a  building,  although  the  first 
story  of  the  building  is  used  as  a  storeroom, 
and  there  is  a  public  hall  in  the  second 
story  used  weekly  for  dances;  the  room  and 
hall  being  under  the  control  of  different  per- 
sons. Skinner  ▼.  State,  6  South.  399,  400, 
87  Ala.  105. 

PUBUO  XGNOMXHT. 

"Public  ignominy,"  as  used  in  Revision, 
f  8989,  providing  that  no  one  shall  be  re- 
quired to  testify  to  matters  which  will  ren- 
der him  criminally  liable,  or  expose  him  to 
public  ignominy,  means  "public  disgrace," 
"public  dishonor."  Brown  v.  Kingsley,  38 
Iowa,  220,  221. 

PUBUO  IMPBOVEMElfT. 

See,  also,  "Internal  Improvement" 
As  charity,  see  "Charity." 

**  'Public  improvements,'  when  applied  to 
a  municipal  government  must  be  taken  in  a 
limited  sense,  as  applying  to  those  improve- 
ments which  are  the  proper  subject  of  police 
and  municipal  regulation,  such  as  gas,  alms- 
houses, hospitals,  etc.,  and  cannot  be  ex- 
tended to  subjects  foreign  to  the  object  of 
the  corporation,  and  beyond  its  territorial 
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limits."    Low  y.  City  of  MarysvUle,  6  Cal. 
214,  216. 

"Public  Impro Yemen ts,"  as  used  in  Laws 
1897,  c.  418^  i  3,  pi-ovlding  for  mechanics' 
liens  under  contracts  for  public  improve- 
ments, means  an  improvement  on  any  real 
property  belonging  to  the  state  or  a  munic- 
ipal corporation.  Brace  v.  City  of  Glovers- 
ville,  56  N.  Y.  Supp.  331,  334,  39  App.  Div. 
25. 

''Public  improvements,''  as  used  in  Gantt's 
Dig.  f  4438,  providing  that  convicts  shall 
not  be  worked  within  the  corporate  limits 
of  the  city  of  Little  Bock  except  on  public 
Improvements  and  boildings  and  grounds 
owned  by  the  state,  include  and  mean  all 
improvements  of  a  public  nature,  whether 
state,  county,  or  city.  The  words  should 
not  be  construed  to  mean  that  convicts  could 
be  worked  within  the  corporate  limits  of 
such  city  only  upon  the  grounds,  buildings, 
and  improvements  which  were  the  property 
of  the  state,  but  the  words  include  the  work- 
ing of  the  city  streets.  Ward  v.  City  of  Lit- 
tle Bock,  41  Ark.  626,  528,  48  Am.  R^. 
46. 

The  location  of  a  county  seat  within  a 
city,  and  the  erection  of  the  necessary  coun- 
ty buildings,  are  not  ''public  improvements 
or  public  works,"  in  aid  of  which  cities  are 
authorized  by  Rev.  St  1881,  f  3152  (Rev.  St 
1894,  f  8612),  to  donate  money  or  bonds. 
Schneck  v.  City  of  Jeffersonville,  52  N.  B. 
212,  215,  152  Ind.  204. 

Iiislttliig  of  streets* 

Greater  New  York  Charter,  f  418,  pro- 
viding that  any.  public  work  or  improve- 
ment within  the  cognizance  or  control  of  any 
one  or  more  of  the  departments  of  the  com- 
missioners who  constitute  the  board  of  pub- 
lic improvements  must  be  authorized  and  ap- 
proved by  resolution  of  the  board  of  public 
improvements,  and  an  ordinance  or  resolu- 
tion of  the  municipal  assembly,  before  its  ex- 
ecution, relates  to  public  works  in  the  na- 
ture of  betterments,  and  does  not  refer  at 
all  to  such  a  matter  as  public  lightliig,  which 
must  constantly  be  provided  for  from  day  to 
day  and  from  month  to  month  in  the  admin- 
istration of  the  affairs  of  the  city.  Blank 
v.  Kearny,  61  N.  Y.  Supp.  79,  81,  44  App. 
Dlv.  592. 

Maeadamlsing  streets. 

"Public  improvements,"  as  used  in  the 
charter  of  the  city  of  New  Haven,  which  pro- 
vides that  the  expenses  of  any  sewer  or  oth- 
er public  work  or  improvement  may  be  as- 
sessed on  the  persons  whose  property  is  spe- 
cially benefited  thereby,  does  not  include 
the  macadamizing  of  a  street.  The  lan- 
guage, as  used  in  connection  with  the  word 
"sewer,"  Imports  a  class  of  distinct  public 
works  or  improvements  other  than  the  mere 


repair  of  highways.    City  of  New  Haven  v. 
Whitney,  36  Conn.  373,  376. 

Pulilio  sohool  bvildins* 

The  term  "public  improvement,"  as  used 
in  a  mechanic's  lien  act  providing  that  any 
person  furnishing  any  material  or  labor  to 
any  contractor  for  a  public  improvement 
shall  have  a  lien  on  the  money,  bond,  or  war- 
rants due  or  to  become  due  such  contractor, 
includes  a  public  school  building  erected  by 
a  board  of  education.  Beardsley  y.  Brown, 
71  111.  App.  199,  201;  Spalding  Lumber  Co. 
v.  Brown,  49  N.  B.  725,  727,  171  Dl.  487. 

RmilroAd* 

The  common  council  of  a  village  cannot 
by  its  flat  make  that  a  public  improvement 
for  which  the  Legislature  itself  could  not 
authorize  the  municipality  to  expend  money 
or  create  an  indebtedness;  and  an  appro- 
priation of  the  bonds  of  the  village,  whicb 
had  been  voted  to  be  issued  for  public  im- 
provements, to  the  use  of  and  to  aid  a  rail- 
road, by  an  ordinance  declaring  such  rail- 
road to  be  a  public  improvement  was  a  mis- 
appropriation of  such  bonds.  Risley  v.  Vil- 
lage of  Howell  (U.  S.)  67  Fed.  644,  647. 

PUBUO  INDEGEKGT. 

"Public  indecency*'  has  no  fixed  legal 
meaning.  It  is  vague  and  indefinite,  and 
cannot  in  itself  imply  a  definite  offense.  The 
courts  have,  by  a  kind  of  ludlclal  legislation 
in  England  and  the  United  States,  usually 
limited  the  operation  of  the  term  to  public 
exhibitions  of  the  person,  the  publication, 
sale,  or  exhibition  of  obscene  books,  and 
prints  or  the  exhibition  of  a  monster — acts 
which  have  a  direct  bearing  on  public  mor- 
als and  affect  the  body  of  society.  The  term 
is  different  from,  and  more  limited  in  its 
meaning  than,  the  word  "indecency,**  as 
commonly  understood.  McJunkins  v.  State, 
10  Ind.  140,  144. 

"Public  indecency"  has  no  fixed  l^^al 
meaning.  It  is  vague  and  indefinite,  and 
cannot  in  itself  imply  a  definite  offense.  The 
acts  which  constitute  it  must  vary  with  the 
different  phases  of  society,  depending  upon 
the  fastidious,  refined,  or  primitive  views 
of  the  community  in  which  they  happen  to 
be  committed.  Acts  whicb  in  one  place 
might  be  regarded  ss  amounting  to  public 
Indecency  migbt  in  another  be  considered 
harmless,  and  ever  proper.  Jennings  ▼. 
State,  16  Ind.  835,  336. 

Cpen  and  notorious  adultery  is  a  public 
indecency.  Grisliam  y.  State,  10  Tenn.  (2 
Yerg.)  589,  695. 

PUBUO  IKJUBT. 

The  opening  of  an  unnecessary  high- 
way is  a  public  injury  no  less  than  a  wrong 
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to  the  indiyidua]8  whose  proi^erty  is  imme- 
diately affected.  It  increases  needlessly  the 
public  ezpenditnre  and  the  burden  of  taxa- 
tion. Montclair  Military  Academy  y.  North 
Jersey  St  By.,  47  AtL  890,  883,  65  N.  J.  Law, 
328. 


PUBUO  nrSPECTION. 

'•Public  inspection,"  as  used  In  Const 
1879,  providing  that  the  books  of  all  corpora- 
tions shall  be  kept  for  public  inspection, 
does  not  mean  inspection  by  any  one  so  de- 
siring from  motives  of  impertinence  or  idle- 
ness  and  curiosity,  with  no  interest  to  sub- 
serve or  protect,  it  not  being  contemplated 
that  any  and  every  body  should  be  permit- 
ted to  pry  into  affairs  of  a  corporation;  but 
only  a  shareholder  or  other  person  with  a 
laudable  object  to  accomplish,  or  a  real  or 
actual  interest  upon  which  to  predicate  his 
request  for  information  disclosed  by  the 
books,  is  entitled  to  access  thereto.  State 
ex  rel.  Bourdctte  t.  New  Orleans  Gaslight 
Co.,  22  South.  815,  49  La.  Ann.  1556  (cited 
and  approved  in  State  ex  rel.  Burke  v.  Citi- 
zens' Bank,  25  South.  818,  319,  51  La.  Ann. 
426). 

By  "public  inspection,'*  as  used  in  the 
Constitution  in  reference  to  the  right  of  the 
public  to  inspect  public  records,  is  meant 
not  an  inspection  of  the  idle,  the  impertinent, 
or  the  curious,  but  the  Inspection  by  those 
with  a  laudable  object  to  accomplish,  or  a 
real  and  actual  interest,  on  which  is  pred- 
icated the  request  for  information  disclosed 
by  the  books.  Marsh  v.  Sanders,  34  South. 
752,  754,  110  La.  726  (citing  State  ex  rel. 
Bourdette  v.  New  Orleans  Gaslight  Co.,  49 
La.  Ann.  1556,  22  South.  815). 


PUBUO  nrSTXTtJTION. 

Seminary  as,  see  "Seminary.** 

Public  institutions  are  those  whlc^h  are 
created  and  exist  by  law  or  public  authority, 
while  private  institutions  are  those  which 
are  created  or  established  by  private  in- 
dividuals for  their  own  private  purposes. 
Some  public  benefits  or  rights  may  result 
from  the  institutions  of  private  individuals 
or  associations.  So,  also,  some  private  or 
individual  rights  may  arise  from  public  in- 
stitutions. The  only  sensible  distinction  be- 
tween public  and  private  institutions  are 
found  in  the  authority  by  which,  and  the 
purposes  for  which,  they  are  created  and 
exist  Because,  therefore,  a  corporation  may 
fall  under  the  denomination  of  private  cor- 
porations in  the  artificial  distinction  between 
public  and  private  corporations,  it  is  none 
the  less  a  public  or  political  Institution. 
Toledo  Bank  v.  Bond.  1  Ohio  St  622,  642. 


PUBUO  INTEBEST. 

Property  becomes  clothed  with  a  public 
interest  when  used  in  a  manner  to  make  it 
of  public  consequence,  and  affect  the  com- 
munity at  large.  When,  therefore,  one  de- 
votes his  property  to  a  use  in  which  the 
public  has  an  interest  he  in  effect  grants 
to  the  public  an  interest  in  that  use,  and 
must  submit  to  be  controlled  by  the  public 
for  the  common  good.  He  may  withdraw 
his  grant  by  discontinuing  the  use,  but  so 
long  as  he  maintains  the  use  he  must  sub- 
mit to  the  control.  Munn  v.  lUlnois,  94  U. 
S.  113,  126.  24  L.  Ed.  77. 

PUBUO  INVENTOBT. 

Public  inventories  are  those  which  iare 
accompanied  by  the  solemnities  or  formali- 
ties of  the  law,  and  which  are  made  by  the 
recorder  of  the  parish  to  a  notary  public 
duly  appointed  by  the  Judge.  Civ.  Code  La. 
1900,  art  1105. 

PUBI.IC  JOUBKAI*. 

Laws  Utah  T.  1884,  p.  214,  In  provid- 
ing that  no  person  shall  be  disqualified  as  a 
juror  by  reason  of  having  formed  or  ex- 
pressed an  opinion  on  the  matter  or  cause 
to  be  submitted  to  such  juror,  founded  on  a 
"statement  in  a  public  journal,"  includes  the 
evidence,  or  what  purports  to  be  the  evi- 
dence, printed  in  a  newspaper.  Hopt  v.  Utah. 
7  Sup.  Ct  614,  616,  120  U.  S.  430,  30  L.  Ed. 
708. 

PUBUO  XJklCP  POST. 

A  contract  with  the  city,  providing  that 
plaintiffs  were  to  supply  the  "public  lamp 
posts**  with  gas,  erected  and  to  be  erected 
for  a  specified  sum  per  month,  etc.,  should 
be  construed  to  include  posts  erected  by  pri- 
vate individuals  and  used  for  the  benefit  of 
the  public,  and  not  to  be  restricted  to  those 
owned  by  the  city.  Davenport  Gaslight.  & 
Coke  Co.  V.  City  of  Davenport,  13  Iowa,  229, 
239. 

PUBUO  UkND. 

The  words  "public  lands**  are  habitually 
used  in  our  legislation  to  describe  such  as  are 
subject  to  sale  or  other  disposal  under  gen- 
eral laws.  Newhall  v.  SaQger,  92  U.  S.  7G1, 
763.  23  L.  Ed.  760:  Doolan  v.  Carr,  8  Sup. 
Ct  1228,  1235,  125  U.  S.  618,  31  L.  Ed.  844; 
United  States  v.  McLaughlin,  8  Sup.  Ct  1177, 
1190,  127  U.  S.  428,  32  L.  Ed.  213;  Northern 
Pac.  Ry.  Co.  v.  McCormlck  (U.  S.)  80  Fed. 
659,  6G1;  Bardon  v.  Northern  Pac.  Ry.  Co.,  12 
Sup.  Ct  856,  857,  145  U.  S.  536,  30  L.  Ed.  80G; 
Rierson  v.  St.  Louis  &  S.  F.  Ry.  Co.,  51  Pac. 
901,  902.  59  Kan.  32;  Barker  v.  Harvey,  21 
Sup.  Ct  690,  693,  181  U.  S.  481,  45  L.  Ed.  963; 
Northern  Pac.  B;  Go.  t.  Hinchman  (U.  S.) 
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53  Fed.  52S,  626;  Mann  ▼.  Tacoma  Land  Co., 
14  Sup.  Ct  820,  822,  153  U.  8.  273,  88  L.  Bd. 
714;  United  States  v.  Elliot,  26  Pac.  1117. 
1118,  7  Utah,  388;  Oregon  Short  Line  R.  Co. 
V.  Fisher,  72  Pac.  831,  833,  26  Utah,  178  (cit- 
ing Bardon  v.  Northern  Pac.  R.  Co.,  145 
U.  S.  535,  12  Sup.  Ct  856,  36  L.  Bd.  806); 
State  Y.  Kennard,  56  Neb.  254,  257,  76  N. 
W.  545,  546.  Whensoever  a  tract  of  land 
shall  have  once  been  legally  appropriated  for 
anj  purpose,  from  that  moment  the  land  thus 
appropriated  becomes  severed  from  the  mass 
of  public  land,  and  no  subsequent  law  or 
proclamation  or  sale  will  be  construed  to 
embrace  It  or  to  operate  upon  It,  although  no 
other  reservation  were  made  of  It  United 
States  ▼.  Blendauer  (U.  S.)  122  Fed.  703,  708. 
The  words  are  so  oised  In  Act  Cong.  Feb.  26, 
1885,  c.  148,  S  8,  23  Stat  822  [U.  8.  Comp. 
St  1801,  p.  1525],  which  provides,  in  effect 
that  no  person  by  force  or  threats  shall  pre- 
vent or  obstruct  any  person  from  peaceably 
entering  upon,  or  establishing  a  settlement  or 
residence  on,  any  tract  of  public  land  sub- 
ject to  settlement  or  entry  under  the  public 
land  laws  of  the  United  States,  or  shall  pre- 
vent or  obstruct  tree  transit  from  or  through 
the  public  lands,  and  are  here  used  Inter- 
changeably with  "public  lands  subject  to  set- 
tlement or  entry  under  the  public  land  laws." 
United  States  t.  Billot  26  Pac.  1117,  1118,  7 
Utah,  388. 

Public  lands  comprise  the  general  public 
domain;  unappropriated  lands;  the  lands  not 
held  back  or  reserved  for  any  special  gov- 
ernmental or  public  purpose.  United  States 
V.  Garretson  (U.  8.)  42  Fed.  22,  24. 

It  is  well  settled  that  aU  land  to  which 
any  claims  or  rights  of  others  have  attached 
does  not  fall  within  the  designation  of  public 
land.  Bardon  v.  Northern  Pac.  R.  Co.,  145 
U.  S.  535,  538,  12  Sup.  Ct  856,  36  L.  Ed.  806. 
Land  upon  which  an  entry  of  record,  valid 
on  its  face,  was  made  under  the  treaty  with 
the  Chippewa  Indians,  dated  September  30, 
1854,  was  thereby  appropriated  and  with- 
drawn from  entry  or  sale  as  public  land. 
Hartmann  v.  Warren  (U.  8.)  70  Fed.  846,  848. 

The  term  "public  lands,''  In  a  grant  of 
public  lands  to  the  public  for  roads,  etc., 
should  be  construed  as  meaning  strictly  pub- 
lic lands  such  as  are  open  to  entry  and  set- 
tlement, and  not  those  in  which  the  rights 
of  the  public  have  passed,  and  which  have 
become  subject  to  some  individual  right  of 
a  settler,  etc.  Yakima  County  y.  Tullar,  17 
Pac.  885,  886,  3  Wash.  T.  383. 

The  term  "public  lands,"  as  used  in  Rev. 
St  f  2477  [U.  S.  Comp.  St  1801,  p.  1567], 
granting  the  right  of  way  for  the  construc- 
tion of  highways  over  public  lands  not  re- 
served for  public  uses,  etc,  includes  land 
acquired  by  the  United  States  under  the  pro- 
visions of  the  direct  tax  acf  of  1863.  Verdier 
V.  Port  Royal  R,  Co..  15  S.  C.  476,  480. 


The  terms  "public  lands**  and  "state 
lands''  shall  be  defined  and  deemed  to  be 
synonymous  whenever  either  is  used  in  the 
chapter  relating  to  the  management  and  dis- 
position of  state  lands.  BalUnger's  Ann. 
Codes  ft  St  Wash.  1887,  f  2134. 

Besexred  Uuad. 

Public  lands  are  lands  open  to  settlement 
or  subject  to  sale  by  the  government  Lands 
reserved  for  any  purpose  by  the  government 
cease  to  be  a  part  of  the  public  lands.  State 
y.  Cumberland  Telephone  ft  Telegrapli  Co.* 
27  South.  785,  786,  52  La.  Ann.  1411. 

The  term  "public  lands,"  as  used  in  Act 
Cong.  July  2,  1864,  f  8,  granting  public  lands 
to  a  railroad,  etc.,  should  be  construed  to 
mean  only  such  lands  as  are  open  to  sale  or 
other  disposition  under  general  laws,  and  not 
to  Include  lands  agreed  to  be  set  aside  as  an 
Indian  reservation  if  the  Indians  should  pre- 
fer such  lands  to  their  present  reservation, 
and  if  such  lands  proved  to  be  better  adapted 
to  the  wants  of  the  Indians  than  their  present 
reservation,  and  which,  under  the  agree- 
ment with  the  Indians,  were  not  to  be  open 
for  settlement  until  the  decision  was  made. 
Northern  Pac.  R.  Co.  t.  Hinchman  (U.  &)  53 
Fed.  523,  526. 

Seltool  land. 

Public  lands  belonging  to  the  United 
States  include  the  two  sections  of  each  town- 
ship in  Washington  Territory  set  aside  by 
an  act  of  Congress  of  1853  for  school  pur- 
poses. The  setting  aside  of  such  sections 
does  not  sever  them  from  the  public  domain, 
nor  destroy  their  character  as  public  lands. 
While  they  are  not  public  hinds  in  the  sense 
that  they  are  open  to  entry,  they  are  still 
within  the  meaning  of  that  term,  since  the 
government  retains  control  and  dominion 
over  them  until  the  happening  of  a  certain 
event,  and  also  retains  the  right  up  to  a  cer- 
tain time,  to  annul  the  act  by  which  such 
sections  were  severed,  and  to  throw  the 
lands  -open  as  public  lands.  Barkley  v.  Unit- 
ed States,  18  Pac  86,  37,  8  Wash.  T.  622. 

The  term  "public  lands,"  as  used  in  12 
Stat  U.  8.  481,  giving  a  right  of  way  to  the 
Union  Pacific  Railroad  Company  through 
public  lands  of  the  United  States,  Includes 
the  lands  promised  in  10  Stat  U.  8.  883,  cre- 
ating the  territory  of  Nebraska,  to  be  ceded 
to  the  future  state  of  Nebraska  as  school 
lands.  Union  Pac.  R.  Co.  y.  Douglas  Co.  (U. 
8.)  81  Fed.  540. 

Act  Cong.  Feb.  25,  1885,  c  148,  23  Stat 
321  [U.  S.  Comp.  St  1801,  p.  1524]  in  pro- 
viding that  all  inclosures  of  any  public  lands 
by  any  persons  having  no  claim  or  color  of 
title,  etc.,  shall  be  unlawful,  etc..  Includes 
school  lands  of  the  territory  reserved  from 
the  public  domain  and  set  apart  for  school 
purposes.  United  States  t.  Bisel,  18  Pac 
251,  254,  8  Mont  20. 
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Pen.  Code,  art.  18,  declares  that  if  aoy  | 
person  who  is  an  oflScer  or  clerk  in  •the  Gen-  ] 
era!  Land  Office,  or  a  district  surveyor,  or ' 
deputy  district  surveyor,  or  county  surveyor,  | 
or  his  deputy,  shall  directly  or  indirectly  be ! 
concerned  in  the  purchase  of  any  right,  title,  j 
or  interest  in  any  public  land  in  his  own  j 
name,  or  in  the  name  of  any  other  person,  | 
he  shall  be  fined  not  exceeding  $500.    Held,  j 
that  the  term  **public  land"  is  not  limited  j 
in  Its  signification  to  unappropriated  public 
dominion,  but  also  includes  what  is  usually 
designated  as  public  school  land.    Cotulla  y. 
Laxson,  60  Tex.  443,. 444. 

Tide  land. 

**Public  lands,"  as  used  in  Act  Cong. 
1872,  authorizing  the  holder  of  certain  scrip 
to  select  unoccupied  and  unappropriated  pub- 
lic lands,  does  not  authorize  a  selection  of 
portions  of  tide  flats  in  a  bay  which  are  cov- 
ered at  ordinary  high  tide,  and  uncovered  at 
ordinary  low  tide,  since  the  premises  are 
water,  and  not  land,  as  the  latter  term  is 
used  in  statutes  relating  to  the  public  do- 
main. Baer  v.  Moran  Bro&  Co.,  27  Pac 
470,  471,  2  Wash.  St.  606. 

The  words  "public  lands"  do  not  Include 
tide  lands,  as  said  in  Newhall  v.  Sanger,  02 
U.  S.  761,  23  L.  EdL  769.  Mann  v.  Tacoma 
Land  Co.,  14  Sup.  Ct  820,  822,  163  U.  &  273, 
38  L.  Ed.  714 

Uiuvrveyed  graated  land* 

Act  Cong.  Feb.  26,  1886,  c.  149,  28  Stat 
821  [U.  S.  Comp.  St  1901,  p.  1624],  making 
Inclosures  of  public  lands  of  the  United^ 
States  without  color  of  title  unlawful,  does 
not  include  land  which  had  been  granted  by 
the  Northern  Pacific  Railway  Company  to  the 
defendant,  but  the  title  to  which  he  had  been 
unable  to  obtain  in  consequence  of  the  non- 
survey  of  the  township  in  which  the  lands 
were  situated  by  the  United  States.  The 
title  of  the  railroad  company  was  a  legal 
one,  under  a  grant  from  the  United  States, 
and  defendant  held  under  color  of  title.  The 
act  of  1886  was  intended  to  prevent  the  in- 
closure  and  appropriation  of  vast  tracts  of 
public  lands,  said  to  be  millions  of  acres  in 
extent,  by  associations  of  wealthy  cattle  own- 
era,  without  a  shadow  of  pretense  of  title, 
and  the  term  ''public  lands  of  the  United 
States"  has  reference  to  such  tracta  United 
States  V.  Godwin,  16  Pac.  860,  861,  7  Mont 
402. 

The  term  "public  lands,"  as  used  in  Act 
Cong.  July  2,  1862,  as  amended  and  approved 
April  14,  1864,  as  extended  July  4,  1866,  do- 
nating public  lands  to  the  several  states  and 
territories  which  may  provide  colleges  for  the 
benefit  of  agriculture  and  the  mechanic  arts, 
means  all  unsurveyed  lands,  whether  the 
same,  or  any  portion  thereof,  has  been  pre- 
viously granted  or  not  All  lands  are  public, 
within  the  meaning  of  that  word  as  used  In 


the  act,  until  the  survey  is  made.  This  Is 
necessarily  so,  because  until  the  surveys  are 
made  the  rights  of  the  grantee  to  any  specific 
tract  of  land  could  not  be  ascertained.  Hence 
it  is  that  the  word  '•public"  is  used  to  dis- 
tinguish the  unsurveyed  from  the  surveyed 
and  segregated  lands,  where  the  right  of  pri- 
vate proprietorship  has  attached.  Heyden- 
feldt  V.  Daney  Gold  &  SUver  Min.  Co.,  10 
Nev.  290,  311. 

The  sections  of  land  reserved  for  use  of 
the  state  by  Act  Cong.  Feb.  4,  1856,  incor- 
porating a  certain  railroad  company,  ceased 
to  be  a  part  of  the  public  land  when  sur- 
veyed and  delineated  on  the  map  of  the  dis- 
trict surveyor.  Kuechler  v.  Wright,  40  Tex. 
600. 

PUBUO  IsANBTNG. 

A  public  landing  is  a  piece  of  ground  on 
the  bank  or  margin  of  a  river,  provided,  for 
the  convenience  and  common  use  of  all  per- 
sons in  the  debarkation  of  themselves  or  their 
goods,  but  not  a  place  to  be  permanently 
incumbered  with  piles  of  lumber  or  other 
merchandise  or  goods,  any  more  than  a  pub- 
lic highway  or  street,  because  the  benefits 
and  accommodations  to  the  public  which 
were  intended  to  be  conferred  would  be 
greatly  afTected,  if  not  wholly  destroyed,  by 
any  such  permanent  incumbrance.  Gardiner 
V.  Tisdale,  2  Wis.  153,  188,  60  Am.  Dec.  407. 

The  words  "public  landing,"  as  used, 
designating  a  space  on  a  plat  of  a  town  site, 
are  at  least  evidence  of  dedication.  Village 
of  Mankato  r.  Meagher,  17  Minn.  266,  277 
(Gil.  243.  268). 

PUBUO  JJBLW. 

See  "General  Public  Law.** 

FXnBLIC  IiEGIBIJkTIVE  POWER. 

A  city  ordinance  leasing  the  dty  gas- 
works is  not  an  act  of  public  legislative 
power,  since  the  gasworks  held  by  the  city 
were  held  by  it  as  a  business  corporation. 
Baily  ▼.  City  of  Philadelphia,  39  Atl.  494, 
496,  184  Pa.  694,  39  L.  R.  A.  837,  68  Am.  St 
Bep.  812. 

PUBLIO  LIBRABT. 

The  term  "public  library,"  in  1  Rev.  St 
388,  S  4,  subd.  6,  exempting  every  public 
library  from  taxation,  includes  the  library  of 
the  American  Geographical  Society,  which  Is 
kept  by  such  society  free  and  open  to  all. 
So  long  as  the  general  public  continue  to  have 
free  access  to  this  extensive  and  valuable 
library,  surely  it  is  practically,  and  to  all 
Intents  and  purposes,  a  public  library.  Un- 
der such  circumstances,  to  criticise  the  li- 
brary as  but  an  incident  to  the  relator's 
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purposes  would  seem  to  be  ungracious.  The 
words  •'public  library"  are  not  technical. 
They  have  acquired  by  judicial  decisions  no 
precise  legal  meaning.  They  are  words  of 
common  use,  and  ought,  therefore,  as  be- 
tween the  public,  which  is  invited  to  a  free 
enjoyment,  and  a  disinterested  society,  such  i 
as  the  relator,  to  be  interpreted  as  they  are  | 
commonly  understood.  People  v.  Tax  and 
Assessment  Commissioner  (N.  Y.)  11  Hun, 
605,  507. 

"Public  library,"  as  used  in  Rev.  St.  c. 
87,  S  2,  which  exempts  public  libraries,  and 
the  land  and  buildings  used  in  connection 
therewith,  from  taxation,  does  not  include 
a  library  owned  by  a  corporation,  the  use 
of  which  is  limited  to  the  stockholders  of 
the  corporation  and  their  immediate  families, 
though  any  person  Is  entitled  to  become  a 
member  thereof  on  the  payment  of  a  cer- 
tain sum,  since  the  public,  as  such,  has  no 
Interest  in  the  library.  Providence  Athen- 
aeum y.  Tripp,  9  R.  I.  559,  561. 

PUBLIC  LODGING  HOUSE. 

Every  building  in  any  dty  of  this  com- 
monwealth, not  licensed  as  a  hotel,  inn,  or 
tavern.  In  which  10  or  more  persons  are 
lodged  for  a  price,  for  a  single  night,  of  25 
cents  or  less  for  each  person,  shall  be  deem- 
ed a  public  lodging  house,  within  the  mean- 
ing of  the  act  relating  to  lodging  houses. 
P.  &  L.  Dig.  Laws  Pa.  1897,  vol.  8.  col.  879, 
S  1. 

PUBLIC  LOTS. 

"Public  lots'*  MB  used  in  a  town  plat 
made  by  a  county,  wherein  certain  property 
was  marked  as  "Public  Lots,"  should  be  con- 
strued to  mean  that  the  county  had  dedi- 
cated the  land  to  public  uses.  Butherford 
V.  Taylor,  88  Mo.  816,  817. 

PUBLIC  MARKET, 

See,  also,  "Market" 

Where  a  statute  requiring  grocery  and 
other  stores  to  be  closed  on  Sunday  specifical- 
ly exempted  public  markets  from  the  opera- 
tion of  the  law,  the  term  "public  markets'' 
meant  those  public  markets  within  the  limits 
of  which  stores  would  not  be  kept,  like  those 
which  were  required  to  be  dosed  beyond 
those  limits,  and  so  the  exemption  did  not 
Include  an  ordinary  grocery  store  or  stall 
kept  within  the  limits  of  a  public  market 
State  V.  Fernandez,  2  South.  238,  235,  89  La. 
538. 


Tlie  live  stock  market  at  the  Union 
Stockyards,  by  reason  of  Its  magnitude  and 
its  far-reaching  influence  on  the  commerce 
of  the  country,  has  not  become  a  public  mar- 
ket and  therefore  is  not  impressed  with  a 


public  use.  Such  market  and  all  those  do- 
ing business  therein,  are  not  brought  within 
the  influence  of  those  rules  of  public  policy 
^•hich  apply  to  and  govern  public  employ- 
ment and  which  it  is  the  business  of  the 
courts  to  administer  and  enforce.  If  it  be 
admitted  thut  the  magnitude  of  tlie  business 
transacted  at  such  market,  and  its  influ- 
ence upon  the  general  commerce  of  the  coun- 
try, are  of  themselves  sufficient  to  consti- 
tute the  stockyards  a  public  market  so  as 
to  Impress  upon  it  a  public  use,  it  would 
probably  follow  that  certain  public  duties 
and  obligations  would  thereby  be  imposed  on 
the  stockyards  company.  It  would  doubtless 
be  held  bound  to  keep  its  markets  open  alike 
to  all  who  might  desire  to  do  business  there- 
in, and  perhaps  to  make  no  discrimination  be- 
tween individuals.  But  it  does  not  follow 
that  dealers  resorting  to  such  market  for 
the  purpose  of  trade  shall  be  subjected  to 
similar  rules  of  public  policy.  They  deal 
with  each  other'  merely  on  the  footing  Of  pri- 
vate parties  owing  each  other  no  duties  ex- 
cept those  which  the  rules  of  honesty  and 
fair  dealing  impose.  Each  would  be  at  lib- 
erty to  deal  or  decline  to  deal  with  others, 
precisely  as  he  might  see  fit.  The  rules  of 
trade  would  be  no  different  from  what  they 
are  in  other  markets,  whether  public  or  pri- 
vate; nor  can  it  be  seen  how  combinationa 
between  merchants  doing  business  in  such 
public  market  either  with  a  view  of  increas- 
ing or  diminishing  competition,  or  of  en- 
hancing or  diminish ing  prices,  would  be  sub- 
jected to  any  rules  different  from  those  which 
apply  to  such  combinations,  wherever  made. 
The  mere  fact  that  the  business  of  a  public 
market  has  become  very  large  does  not  give 
to  the  courts  any  power  to  declare  such  mar- 
kets public  and  impressed  with  a  public  use, 
or  to  apply  to  them  any  rules  of  public 
policy  peculiar  to  that  class  of  markets. 
It  may  well  be  doubted  whether  the  term 
"public  market"  in  the  sense  in  which  it  is 
sought  to  be  used.  Is  one  which  is  known  to 
our  law.  Markets  overt,  such  as  exist  in 
England,  are  unknown  here;  nor  is  it  usual 
in  this  country  to  grant  to  private  parties 
the  franchise  or  liberty  of  keeping  or  hold- 
ing a  fair  or  market  as  is  done  in  England. 
American  Live  Stock  Oommission  Oo.  v.  Chi- 
cago Live  Btw±  Exch.,  82  N.  B.  274,  281.  143 
111.  210,  18  L  R.  A.  190,  86  Am.  St  Rep.  385. 

PUBLIC  MEASURE. 

Other  public  measures,  see  "Other." 

The  phrase  "public  measure,"  as  used 
in  the  Australian  ballot  law  of  1891,  does  not 
apply  to  an  election  to  determine  the  question 
of  establishing  a  township  high  school,  and 
such  election  must  be  held  in  accordance 
with  the  statutes  regulating  school  elections. 
People  y.  Ck>wden,  48  M.  E.  788,  789,  160  lU. 
557. 
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PUBUC  MUX. 

Act  Neb.  1873,  proTldes  that  all  mUla 
for  grinding  grain,  and  which  shall  grind 
for  toll,  shall  be  deemed  public  mills,  for 
the  purposes  of  the  act,  which  subjects  such 
mills  to  certain  established  rates  of  toll,  etc. 
Blair  T.  Gumming  Co.,  4  Sup.  Ct  449,  463,  111 
U.  S.  863,  28  L.  Ed.  457. 

EJvery  gristmill  that  has  ground  or  shall 
at  any  time  grind  for  toll  shall  be  a  public 
mill.    Shannon's  Code  Tenn.   1896,  9  8435. 

Every  water  grist  mill,  steam  mill,  or 
wind-mill,  that  shall  grind  for  toll,  shall  be 
a  public  mill.    Code  N.  C.  1883,  9  1846. 

All  gristmills  which  grind  for  toll  for 
any  person  are  public  mills,  within  the  mean- 
ing of  the  article  relating  to  mills  and  mill- 
era.    Pol.  Code  Ga.  1895,  9  1633. 

Public  mills  are  defined  by  statute  to 
be  '*all  gristmills  which  grind  for  toll,  and 
all  water  gristmills  built  on  any  water  course 
by  authority  of  any  statute  or  order  of  any 
court*'  (Rey.  St  1889,  9  7024).  Mcintosh  t. 
Ranldn,  184  Mo.  340,  347,  35  8.  W.  995, 
997. 


PUBLIC  minsTER. 

CoDsnls  as,  see  "Consul."* 

The  term  '^public  minister,'*  as  used  In 
Act  U.  S.  1790,  making  it  an  offense  for  any 
one  to  arrest  a  public  minister,  includes  an 
attach^  to  a  foreign  legation.  United  States 
▼.  Benner  (U.  S.)  24  Fed.  Cat.  1064,  108& 

PUBUC  MOBET. 

''Public  moneys,"  as  used  In  Const  art 
3,  9  20,  forbidding  the  appropriation  of  public 
moneys  for  local  or  private  purposes  without 
the  two-thirds  YOte  of  the  Legislature,  are 
the  public  moneys  of  the  state,  as  contradis- 
tinguished from  public  revenues  levied  for  lo- 
cal purposes  by  towns,  cities,  and  villages 
under  state  authority,  or  moneys  which,  by 
a  long  course  of  legislation,  as  in  the  case 
of  excise  moneys,  have  been  treated  as 
standing  in  the  same  situation.  People  t. 
Murray,  44  N.  B.  146,  148,  149  N.  Y.  867, 
32  L.  B.  A.  844. 

A  bond  given  by  a  bank  which  had  been 
designated  by  the  board  of  county  commia- 
sioners  as  a  county  depository,  under  section 
1,  c.  189,  Seas.  Laws  1889,  referred  to  said 
act  in  its  preamble.  The  bond  departed  from 
the  statutory  language,  in  that  the  sureties 
were  bound  that  the  bank  would  promptly 
pay  to  the  county,  on  the  check  of  the  treas- 
urer, all  county  funds,  instead  of  public 
money,  as  named  in  the  statute.  Held,  that 
the  words  "public  money"  and  the  expression 
**county    fundk"    were   synonymous   terms. 


Myers  v.   Kiowa  County   Com'rs,  66  Pac. 
11,  12,  60  Kan.  189. 

In  an  extradition  treaty  wherein  embes- 
zlement  of  public  moneys  is  one  of  the  crimes 
for  which  reciprocal  extradition  is  stipulated, 
**public  moneys"  do  not  include  the  funds  of 
a  private  corporation.  Blandford  v.  State, 
10  Tex.  App.  627. 

"Public  money,"  as  used  in  the  Consti- 
tution, prohibiting  the  giving  of  public  mon- 
ey to  any  association  or  private  undertaking, 
should  be  construed  to  include  a  license  fee 
required  to  be  paid  by  the  owner  of  a  dog  to 
a  humane  society  for  its  own  use.  Pecuniary 
penalties  for  offenses  not  being  imposed  un- 
der either  taxing  or  licensing  power  of  the 
state  would  not  probably  fall  within  the  con- 
stitutional restrictions  as  to  public  money. 
Fox  V.  Mohawk  &  H.  R.  Humane  Soc,  59 
N.  B.  358.  355,  165  N.  Y.  517,  51  L.  B.  A, 
681,  80  Am.  St  Rep.  767. 

"Public  money,"  In  the  statutes  of  the 
United  States,  ordinarily  means  the  money  of 
the  federal  government  received  from  the 
public  revenues  or  intrusted  to  its  fiscal 
officers,  wherever  it  may  be.  It  does  not  in- 
clude the  money  of  states,  counties,  cities, 
and  towns,  although,  with  reference  to  those 
governments  and  municipalities,  such  funds, 
in  other  connections,  would  be  deemed  pub- 
lic moneys.  Nor  does  it  Include  money  in 
the  hands  of  the  marshals,  clerks,  and  other 
officers  of  courts,  held  by  them  to  await  the 
judgment  of  the  court  in  relation  to  the  own- 
ership thereof.  Such  money  constitutes  trust 
funds  held  for  Individual  litigants,  and  not 
for  the  public  as  represented  by  the  govern- 
ment Branch  v.  United  States  (U.  S.)  12 
Ct  CI.  281,  289. 

The  term  "public  money,"  within  Act 
Cong.  March  3,  1835,  c.  303,  entitled  "An 
act  making  certain  additional  appropriations 
for  the  Delaware  breakwater,"  and  provid- 
ing that  no  officer  of  the  army  shall  receive 
any  per  cent  or  additional  pay,  extra  allow- 
ance, or  compensation.  In  any  form  whatso- 
ever, on  account  of  the  disbursing  any  pub- 
lic money  appropriated  by  law  during  the 
present  session  for  fortifications,  etc.,  or  for 
any  other  service  or  duty  whatsoever,  unless 
authorized  by  law,  includes  the  money  ap- 
propriated for  the  payment  of  the  Cherokee 
Indians  upon  their  removal  and  cession  of  the 
lands.  Minis  v.  United  States,  40  U.  S.  (15 
Pet)  423,  448,  10  L.  Ed.  791. 

Where  a  treaty  provides  for  extradition 
of  persons  charged  with  the  embezzlement  of 
public  moneys,  the  use  of  the  term  "public 
moneys"  in  the  treaty  obviously  excludes 
the  right  to  demand  extradition  for  tbe  em- 
bezzlement of-  private  funds.  In  re  Reiner 
(U.  S.)  122  Fed.  109,  110. 

The  phrase  "public  moneys,"  as  used  in 
the  definition  of  embezzlement  Includes  all 
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bonds  and  evidence  of  Indebtedness,  and  all 
moneys  belonging  to  the  state,  or  any  city, 
county,  town,  or  district  therein,  and  all 
moneys,  bonds,  and  evidences  of  indebted- 
ness received  or  held  by  state,  county,  dis- 
trict, city,  or  town  officers  in  their  official 
capacity.  Pen.  Code  Cal.  1903,  §  426;  Pen. 
Code  Idaho  1001,  |  4787;  Bev.  St  Utah  1808, 
I431& 

All  moneys  which  shall  come  into  the 
hands  of  any  officer  of  the  state,  or  of  any 
officer  of  any  county,  or  of  any  township, 
school  district,  highway,  district,  city,  or 
village,  or  of  any  municipal  or  public  corpo- 
ration within  the  state,  pursuant  to  an^y  pro- 
vision of  law  authorizing  such  officer  to  re- 
ceive the  same,  shall  be  denominated  '*pub- 
lic  moneys,"  within  the  meaning  of  the  act 
to  provide  for  the  safe-keeping  of  public  mon- 
eys.   Comp.  Laws  Mich.  1897,  |  1107. 

PUBLIC  KAVIGABLB  WATEB. 

See  ^'Navigable." 

PUBLIC  VECESSITT. 

With  reference  to  public  matters  and 
legislative  usage,  "necessity**  means  great 
or  urgent  public  convenience.  Common- 
wealth V.  Gilligan,  46  Atl.  124,  195  Pa.  604. 

We  often  speak  of  public  necessity  mere- 
ly  as  a  conducive  motive  of  legislative  ac- 
tion, and,  so  used,  it  simply  indicates  that 
the  Legislature  thought  the  action,  on  the 
whole,  to  be  wise;  but,  when  the  contem- 
plated action  depends  for  its  validity  upon  a 
legislative  finding  of  public  necessity,  the 
phrase  has  an  important  meaning,  although 
necessarily  a  somewhat  indeterminate  one. 
Such  legislative  finding  in  many  cases  lies 
wholly  in  discretion.  Public  necessity,  in 
this  sense,  is  that  urgent.  Immediate  public 
need  arising  from  existing  conditions,  which, 
in  the  judgment  of  the  Legislature,  justifies 
a  disturbance  of  private  rights  that  other- 
wise might  be  legally  exempted  from  such 
interference.  The  term  is  therefore  a  rela- 
tive one.  It  determines  in  each  case  that 
may  arise  the  relation  of  the  duty  Implied 
in  the  broad  grant  of  legislative  power,  to 
promote  by  appropriate  action  the  interests 
of  the  commoDweulth  to  the  limitations  of 
that  power  established  for  the  protection  of 
private  rights.  Ordinarily  this  is  wholly  a 
question  of  public  policy,  to  be  determined 
by  the  Legislature.  Sometimes,  however, 
the  necessity  is  one  which  does  not  affect  the 
whole  body  politic  the  same  way,  but  may 
or  may  not  exist  in  different  localities  for 
reasons  peculiar  to  each.  In  re  Shelton  St 
By.  Co.,  38  Atl.  362,  363,  60  Conn.  626. 

Shreveport  City  Charter,  S  17,  authoriz- 
ing the  city  council,  when  it  deems  It  for 
the  public  interest,  to  provide  for  the  con- 


struction of  a  dty  hall,  mai^ets,  and  other 
"structures  of  public  necessity  and  utility," 
cannot  be  construed  to  authorize  the  pur- 
chase of  land  by  the  city,  to  be  given  away 
to  a  private  corporation,  on  which  it  was  to 
erect  structures  tor  its  own  use.  Structures 
of  public  necessity  and  utility  would  include 
houses  for  fire  engines,  waterworks,  gas- 
works, houses  for  public  ischools,  or  to  be 
owned  by  a  city,  and  in  which  ail  the  citi- 
zens should  have  an  laterest  Lewis  v. 
Shreveport  (U.  S.)  15  Fed.  Oas.  404,  406. 

In  eatiiaeiit  doatmin. 

The  public  necessity  which  warrants  the 
condemnation  of  private  property  often 
means  public  convenience  and  advantage. 
Though  telephones  are  of  very  recent  inven- 
tion, and  reach  the  very  limited  few,  their 
use  is  held  to  be  a  public  necessity;  in  other 
words,  public  convenience  and  advantage — 
sufficiently  so,  at  least,  to  Justify  the  exer- 
cise of  the  sovereign  power  of  eminent  do- 
main. Natural  gas,  though  limited  to  locali- 
ties small  in  area,  is  held  also  to  be  a  public 
necessity,  and  therefore  to  justify  the  exer- 
cise of  this  extraordinary  power.  Oury  v. 
Goodwin  (Ariz.)  26  Pac.  876,  382. 

Const,  art  18,  |  2,  providing  that,  when 
private  property  is  taken  for  the  benefit  or 
use  of  the  public,  the  necessity  for  using 
such  property,  and  the  just  compensation  to 
be  made  therefor,  shall  be  ascertained  by  a 
jury,  does  not  mean  that  it  is  Indispensable 
or  imperative,  but  only  that  it  is  convenient 
and  useful;  and  if  the  improvement  is  use- 
ful, and  a  convenience  and  a  benefit  to  the 
public  sufficient  to  warrant  the  expense  of 
making  it,  it  may  be  found  a  necessity. 
To  be  a  public  necessity;  the  improvement 
must  be  a  convenience,  and  a  benefit  to  the 
public  of  sufficient  importance  to  warrant 
the  public  in  incun*ing  the  expense  in  making 
it  Commissioners  of  Parks  and  Boulevards 
V.  Moesta,  61  N.  W.  003,  004,  01  Mich.  140. 

Acts  1883,  No.  124,  9  8,  providing  that 
the  jury  shall  determine  the  necessity  for 
taking  private  property  for  the  use  or  bene- 
fit of  the  public  for  a  proposed  improvement, 
and,  in  case  they  find  such  necessity  exists, 
they  shall  award  compensation  to  the  owner, 
requires  that  the  benefit  which  the  public 
will  derive  from  the  proposed  improvement 
will  equal  the  cost  of  the  same;  also  it  must 
be  a  present  public  necessity,  and  with  re- 
gard to  such  public  necessity  the  public 
must  be  interested.  Every  part  of  the  pub- 
lic is  interested  in  every  part  of  the  city. 
Anything  that  tends  to  beautify,  adorn,  and 
make  more  desirable  as  a  place  of  residence 
or  a  place  of  business,  one  part  of  the  dty, 
adds  to  the  value  of  the  property  in  every 
other  part,  and  is  a  benefit  to  the  city  gen- 
erally. Every  part  of  the  city  is  interested 
in  beautifying  and  adorning  every  other  part 
The  benefit  to  the  public  must  be  so  great 
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tbat  it  can  afford  to  pay  the  entire  expense 
of  opening  a  park,  and  tbat  the  benefit  to 
the  pobllc  will  more  than  pay  for  the  cost 
and  expense  of  opening  it,  and  the  inconven- 
ience attending  it,  to  constitnte  a  public  nec- 
essity. The  public  must  also  be  so  much 
benefited  that  it  can  afford  to  pay  the  dam- 
ages. City  of  Detroit  T.  Beecher,  42  N.  W. 
086,  d90,  75  Mich.  454,  4  L.  B.  A.  818. 

PUBUC  NEWSPAPEB. 

See,  also,  "Newspaper.** 

Rev.  St  c.  77,  9  14,  providing  that  sher^ 
ifTs  sales  of  real  estate  shall  be  published  in 
a  public  newspaper  printed  and  published 
in  the  county  of  the  proposed  sales,  should 
be  construed  to  include  a  weekly  publica- 
tion devoted  to  the  interests  of  business, 
corporations,  commerce,  and  finance,  publish- 
ed by  a  corporation.  Maass  v.  Hess,  29  N. 
B.  887.  140  111.  576. 

A  secular  weekly  newspaper,  of  16  pages, 
of  12:^  inches  in  length  and  10  inches  in 
width,  containing  reports  of  decisions  and 
digest  of  cases,  as  well  as  news  of  a  general 
nature,  and  having  a  large  and  general  cir- 
culation amongst  lawyers  and  laymen,  is  a 
public  newspaper,  within  the  meaning  of 
Rev.  St  c.  77,  9  14,  requiring  notices  of  ex- 
ecution sales  to  be  printed  in  a  public  news- 
paper in  the  county  where  such  sales  shall  be 
made.  Pentzel  v.  Squire,  43  N.  B.  1064, 1065, 
161  m.  346,  52  Am.  St  Rep.  878. 

PUBLIC  KOTICS. 

The  charter  of  a  mutual  fire  Insurance 
company  required  that  the  managers  of  the 
company,  when  they  made  an  assessment, 
should  publish  the  same,  and  tbat  the  mem- 
bers should,  within  60  days  after  such  pub- 
lication, pay  their  assessments.  It  also  re- 
quired that  public  notice  of  a  certain  clause 
of  the  charter  be  given  when  advertising  an 
assessment  made.  A  notice  in  proper  form 
was  published  about  seven  times  in  nine  dif- 
ferent newspapers,  covering  the  territory  In 
which  the  company's  policies  were  issued, 
and  two  of  the  newspapers  were  published 
within  two  miles  of  the  building  insured. 
There  were  also  handbills  posted  in  the 
neighborhoods  where  there  were  policies. 
The  court.  In  holding  these  notices  sufficient, 
said:  "It  will  be  seen  that  the  notice  to  be 
given  is  to  be  a  public  notice,  and  it  is  de- 
scribed in  the  act  as  advertising  an  assess- 
ment We  think  it  quite  plain  that  notice 
by  advertisement  in  a  newspaper  is  the 
kind  of  notice  required  by  the  charter  to  be 
given.  The  notice  was  to  be  public,  which 
Is  distinguished  from  private,  and  in  so  far 
the  provisions  of  the  law  were  complied 
with.  Not  actual  notice,  but  notice  by  pub- 
lication, is  the  kind  of  notice  directed  by  the 


law.**  Pennsylvania  Training  School  v.  In- 
dependent Mut  Fire  Ins.  Co.,  127  Pa.  659, 
18  Atl.  892. 

In  laws  relating  to  probate  courts  and 
proceedings,  the  words  ''public  notice"  de- 
note notices  published  three  weeks  succes- 
sively in  a  newspaper  published  in  the  coun- 
ty, or,  if  none,  in  the  state  paper.  Rev.  St. 
Me.  1883,  p.  534,  c.  63,  9  3& 

PUBLIC  OB  COMMOK  NUISANCE. 

At  common  law  a  "public  nuisance*'  sig- 
nifies anything  that  worketh  hurt,  inconven- 
ience, or  damage  to  the  King's  subjects. 
Kinney  v.  Koopman,  22  South.  593,  594,  116 
Ala.  310,  67  Am.  St  R^.  119  (citing  3  BL 
Comm.  216). 

Blackstone  says  common  nuisances  are  a 
species  of  offense  against  the  public  order 
and  economical  regimen  of  the  state,  being 
either  the  doing  of  a  thing  to  the  annoy- 
ance of  all  the  King's  subjects,  or  the  neg- 
lecting to  do  a  thing,  which  the  common  good 
requires;  and  any  legal  interference  with 
the  rights  of  the  citizens  of  the  common- 
wealth to  pass  and  repass  on  a  public  high- 
way, whether  by  failing  to  repair  it,  or  by 
obstructing  it  or  permitting  It  to  be  obstruct- 
ed, is  a  public  nuisance.  City  of  Paris  v. 
Commonwealth,  4  Ky.  Law  Rep.  597,  600. 

"A  common  nuisance  is  that  which  work- 
eth hurt  to  the  citizens  at  large.  It  may 
be  such  from  its  noxious  qualities,  as  when 
it  corrupts  the  air,  as  a  brewhouse,  a  gas- 
house^  etc  It  may  become  such  from  its 
location,  as  gates  across,  or  logs,  rubbish, 
etc.,  in,  the  highway.  *  *  *  So  is  any- 
thing impeding  the  free  passage  of  the  public 
without  necessity,  or  any  unauthorized  ob- 
struction, to  the  annoyance  of  the  publia" 
Bumham  v.  Hotchklss,  14  Conn.  811,  317. 

Common  or  public  nuisances  are  offenses 
"against  the  public  order  or  economical 
regimen  of  the  state,  being  either  the  doing 
of  a  thing  to  the  annoyance  of  the  King's 
subjects,  or  the  neglecting  to  do  a  thing 
which  the  common  good  requires."  People 
V.  Toynbee  (N.  Y.)  20  Barb.  168,  200  (citing 
4  Bl.  Comm.  166);  State  v.  City  of  Mobile 
(Ala.)  5  Port  279,  311,  30  Am.  Dec.  564; 
State  V.  Godwinsville  &  P.  Macadamized 
Road  Co.,  10  Ati.  666,  668,  49  N.  J.  Law  (20 
Vroom)  266,  60  Am.  Rep.  611. 

A  nuisance  is  said  to  be  public  when  it 
affects  the  surrounding  community  general- 
ly, and  impairs  the  rights  of  neighboring  res- 
idents as  members  of  the  public,  and  private 
when  it  especially  Injures  individuals  (Abb. 
Law  Diet  tit  •'Nuisance").  Chesbrough  v. 
Commissioners  of  Putnam  and  Paulding 
Counties,  87  Ohio  St  508,  616. 

A  public  nuisance,  at  common  law,  sig- 
nifies anything  that  worketh  hurt,  inconveiX' 
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ience,  or  damage  to  the  King's  Bubjects. 
Fergnson  ▼.  City  of  Selma,  43  Ala.  398,  400 
(citing  1  Rubs.  Cr.  317,  marg.;  3  BL  Comm. 
216,  marg.;  2  Bout.  Law  Diet  248;  2  Bur- 
rlll.  Law  Diet  248;  1  Chit  Gen.  Prac.  31, 
383,  41,  413,  569,  marg.). 

Nuisances  are  of  two  kinds — public  or 
common  nuisances,  which  affect  the  public, ' 
and  'are  a  nuisance  to  all  citisens,  and  prl- 1 
Tate  nuisances,   which   may  be  defined  as 
anything  done  to  the  hart  or  annoyance  of  \ 
the  lands,   tenements,  or  hereditaments  of  | 
another.     The  difference  between  public  or 
common  nuisances  and  priTate  nuisances  Is 
plain  and  palpable;  the  first  being  an  injury 
done  which  affects  the  whole  community, 
and  therefore  is  not  actionable;   the  second, 
an  injury  to  the  property  prlTlleges  or  health 
of  IndlTiduals  of  that  community,  and  is  ac- 
tionable.   Lansing  t.  Smith  (N.  Y.)  4  Wend. 
9,  30,  21  Am.  Dec.  89. 

A  public  or  common  nuisance  is  such  an 
InconTenience  or  troublesome  offense  as  an- 
noys the  whole  community  in  general,  and 
not  merely  some  particular  person.  YeeaXe 
T.  Dwinel,  SO  Me.  479,  481  (citing  4  Bl. 
Comm.  166,  167);  United  States  y.  Debs  (U. 
S.)  64  Fed.  724,  740;  Doolittle  t.  Broome 
County  Sup'rs  (N.  Y.)  16  How.  Prac.  612, 
517;  Village  of  Cardlngton  v.  Fredericks' 
Adm'r,  21  N.  E.  766,  767,  46  (Hiio  St  442. 

Anything  not  warranted  by  law  which 
annoys  and  disturbs  one  in  the  use  of  his 
property,  rendering  its  ordinary  use  or  oc- 
cupation physically  uncomfortable  to  him,  is 
a  "nuisance.**  If  the  annoyance  is  such  as  to 
materially  interfere  with  the  ordinary  com- 
fort of  human  existence,  it  is  a  nuisance; 
and,  if  the  annoyance  is  one  that  Is  common 
to  the  public  generally,  then  It  Is  a  public 
nuisance.  The  test  is  not  the  number  of 
persons  annoyed,  but  the  possibility  of  an- 
noyance to  the  public  by  the  iuTasion  of  its 
rights.  A  public  nuisance  is  one  that  in- 
jures the  citizens  generally  who  may  be  so 
circumstanced  as  to  come  within  Its  influ- 
ence. The  pollution  of  a  stream,  therefore, 
through  the  use  of  the  same  by  a  city  for 
sewerage  purposes,  rendering  the  water  un- 
fit for  domestic  purposes  and  the  watering  of 
cattle,  and  causing  the  emission  of  noxious 
odors,  is  a  public  nuisance.  Nolan  t.  City 
of  New  Britain,  88  Atl.  703,  706,  69  Conn.  668. 

A  crib  or  pier  erected  in  the  waters  of 
the  harbor  of  New  York  is  a  public  nuisance, 
unless  the  person  erecting  it  is  authorized  to 
build  such  a  structure  at  that  place  by  some 
power  competent  to  confer  such  authority. 
Woolrych  says:  "An  obstruction  in  a  public 
rlTer  is  a  nuisance,  such  as  the  erection  of  a 
wharf  so  as  to  narrow  the  rlTcr,  and  at  the 
common  law  any  encroachment  upon  a  pub- 
lic stream  was  considered  to  be  purpresture; 
that  is  to  say,  the  making  of  that  scTcral 
and  prlTate  which  ought  to  be  common  to 


many.*'  People  y.  Yanderbilt  (N.  Y.)  25  How . 
Prac.  189,  140  (citing  Woolr.  Waters*  Law 
Lib.  [4th  Series]  voL  53,  pp.  192,  195). 

Wood  says:  "Nuisances  are  either  pub- 
lic or  priTate.  Public  nuisances,  strictly,  are 
such  as  result  from  the  Tiolatlon  of  public 
rights,  and,  producing  no  special  injury  to 
one  more  than  another  of  the  people,  may  be 
said  to  haTe  a  conmion  effect,  and  to  pro- 
duce a  common  damage.  Of  this  class  are 
those  intangible  injuries  that  result  from  the 
immoral,  indecent,  and  unlawful  acts  of  par- 
ties, that  become  nuisances  by  reason  of 
their  deleterious  Influences  upon  the  morals 
or  well-being  of  society."  1  Wood,  Nuls, 
(3d  Ed.)  S  14.  There  are  two  kinds  of  public 
nuisances:  One  Is  that  class  of  aggraTated 
wrongs  or  injuries  which  affect  the  morality 
of  mankind,  and  are  in  derogation  of  public 
morals  and  decency,  and,  being  malum  in  se, 
are  nuisances,  irrespectlTe  of  their  location 
and  results.  The  other  is  that  class  of  acts, 
exercise  of  occiq;>atlon8  or  trades,  and  use  of 
property  which  become  nuisances  by  reason 
of  their  location  or  surroundings.  To  con- 
stitute a  nuisance  In  the  latter  class,  the  act 
or  thing  complained  of  must  be  in  a  public 
place,  or  so  extensire  In  its  consequences  as 
to  hsTe  a  common  effect  upon  many,  as  dis- 
tinguished from  a  tew.  Where  it  is  in  a  dty 
or  town  where  many  are  congregated  and 
have  a  right  to  be,  and  produces  material 
annoyance,  inconrenience,  discomfort,  or  in- 
jury to  the  residents  in  the  vicinity,  it  is  a 
public  nuisance  of  the  latter  class.  It  is  said 
in  Wood  OB  Nuisances:  ''Many  kinds  of 
business  that  would  be  regarded  as  a  nui- 
sance upon  a  street  that  is  densely  populated 
and  much  traveled,  or  that  is  occupied  for 
business  purposes  of  such  a  character  as 
naturally  make  it  what  is  called  a  'thor- 
oughfare,' would  not  be  such  upon  a  less 
populous  street,  or  one  that  is  not  so  much 
used  by  the  public.  •  •  •  Thus,  a  black- 
smith shop  would  not  for  a  moment  be  tol- 
erated upon  a  principal  street  of  a  city,  in 
the  vicinity  of  costly  buildings  and  fashion- 
able business  places,  except  it  were  kept  up 
and  maintained  in  a  way  so  as  to  produce  no 
possible  annoyance  or  injury;  but,  from  the 
needfulness  of  the  business,  it  Is  tolerated 
upon  streets  in  less  important  parts  of  the 
city,  and  the  smoke  and  cinders  arising 
therefrom,  as  well  as  the  noisy  reverbera- 
tions from  the  hesTy  strokes  of  the  sledgo 
hammers  on  its  numerous  auTlls  in  the  pros- 
ecution of  the  business,  is  permitted,  even 
.without  the  aid  of  special  ordinances."  Sec- 
tion 21.  It  is  now  well  settled  that  "loud, 
disagreeable  noise,  alone,  unaccompanied 
with  smoke,  noxious  vapors,  or  noisome 
smells,  may  create  a  nuisance,  and  be  the 
subject  of  an  action  at  law  for  damages,  in 
equity  for  an  injunction,  or  of  an  indict- 
ment as  a  public  offense."  Id.  9  611.  '*Any 
indecent  exposure  of  one's  person  in  a  public 
places  in  the  presence  of  several  persons,  is 
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a  public  nuisance,  •  •  •  because  It 
shocks  the  moral  sensibilities,  outrages  de- 
cency, and  ^8  offensive  to  those  feeling  of 
chastity  that  people  of  ordinary  respecta- 
bility entertain."  Id.  57.  So,  for  the  same 
reason,  the  exhibition  In  public  of  obscene 
pictures,  prints,  books,  or  devices  Is  a  com- 
mon nuisance.    Id.  §§  65,  68. 

Under  Sand.  &  H.  Dig.  §§  5132,  5145, 
5147,  which  Invest  municipal  corporations 
with  power  to  prevent  annoyance  within 
their  limits,  to  abate  nuisances,  and  to  en- 
act ordinances  to  carry  into  effect  such  pow- 
er, and  "to  improve  the  morals,  order,  com- 
fort, and  convenience  of  their  Inhabitants," 
a  town  may  enact  an  ordinance  prohibiting 
the  keeping  of  a  jackass  within  its  limits, 
In  hearing  distance  of  its  populace,  and  de- 
claring such  keeping  to  be  a  nuisance.  Ez 
parte  Foote,  65  S.  W.  706-708,  70  Ark.  12, 
91  Am.  St  Rep.  63. 

The  words  **publlc  nuisance,"  as  used  in 
connection  with  the  law  of  waters  and  water 
courses,  signifies  an  injury  to  the  public 
rights  of  navigation,  fishing,  and  such,  and 
a  mere  purpresture  is  not  a  public  nuisance. 
Hicks  v.  Smith,  85  N.  W.  512,  514^  109  Wis. 
532. 

A  common  gaming  house  is  a  public  nui- 
sance, because  of  the  necessary  injury  to 
the  morals  of  the  community  resulting  from 
such  an  establishment  If  an  innkeeper  per- 
mits his  guests  to  be  annoyed  by  disorder, 
he  is  subject  to  be  indicted  as  for  a  nui- 
sance.   State  T.  Mathews,  19  N.  C.  424-426. 

A  common  gaming  house,  kept  for  lucre 
and  gain,  and  holding  allurements  to  all  who 
are  disposed  to  game,  and  kept  for  that  pur- 
pose, is  a  common  nuisance  at  common  law. 
United  States  y.  Dixon  (U.  S.)  25  Fed.  Oas. 
872,  875. 

A  public  nuisance  is  one  that  Invades 
the  public.  State  v.  Commissioners  of  Cross- 
roads for  Charleston  Neck  (S.  C.)  8  Hill,  149, 
152. 

A  "common  nuisance"  is  that  which  af- 
fects the  people,  and  is  a  violation  of  a  pub- 
lic right,  either  by  direct  encroachment,  or 
by  doing  some  act  which  tends  to  a  common 
injury,  or  by  the  omitting  of  that  which  the 
common  good  requires.  Bohan  ▼.  Port  Jer- 
vis  Gaslight  Ck>.,  25  N.  E.  246,  122  N.  T.  18, 
9  L.  R.  A.  711. 

If  a  nuisance  is  one  that  is  common  to 
the  public  generally,  it  is  a  public  nuisance. 
Nolan  V.  City  of  New  Britain,  38  Atl.  703, 
706,  69  Conn.  668. 

Common  or  public  nuisances  are  offenses 
against  the  public  order  or  economical  regi- 
men of  the  state,  bein^  either  the  doing  of  a 
tiling  to  the  annoyance  of  the  King's  sub- 
jects, or  the  neglecting  to  do  a  thing  which 
the  common  good  requires.    People  v.  Toyn- 


bee  (N.  Y.)  20  Barb.  168,  200  (citing  4  Bl, 
Comm.  166);  State  v.  City  of  MobUe  (Ala.) 
5  Port  279,  311,  30  Am.  Dec.  564;  State  v. 
(Jodwinsville  &  P.  Macadamized  Road  Co., 
10  Atl.  660,  6G8,  49  N.  J.  Law  (20  Vroom)  266, 
60  Am.  Rep.  611. 

It  is  otherwise  defined  as  a  violation  of 
a  public  right,  either  by  a  direct  encroach- 
ment upon  public  rights  of  property,  or  by 
doing  some  act  which  tends  to  a  common  in- 
Jury,  or  by  omitting  to  do  some  act  which 
the  common  good  requires,  and  which  it  Is 
the  duty  of  a  person  to  do,  and  the  omission 
to  do  which  results  injuriously  to  the  public. 
United  States  v.  Debs  (U.  S.)  64  Fed.  724, 
740. 

A  public  nuisance  consists,  among  other 
things.  In  unlawfully  doing  an  act  or  omit- 
ting to  perform  a  duty,  which  act  or  omis- 
sion in  any  manner  renders  a  considerable 
number  of  persons  insecure  in  life.  Pitcher 
V.  Lennon,  88  N.  Y.  Supp.  1007,  ;008,  16 
Misc.  Rep.  609. 

Nuisances  are  public  when  they  violate 
public  rights  and  produce  a  common  injury 
— ^when  they  injure  or  annoy  that  portion  of 
the  public  which  necessarily  comes  in  con- 
tact with  them.  Kelley  v.  City  of  New  York, 
27  N.  Y.  Supp.  164^  166,  6  Misc.  Rep.  516. 

A  public  nuisance  is  an  infringement  of 
a  public  right.  Central  Crosstown  R.  Co.  v. 
Metropolitan  St  Ry.  Co.,  40  N.  Y.  Supp.  1095, 
1096,  17  Misc.  Rep.  716. 

A  public  nuisance  affects  the  community 
at  large,  or  some  considerable  portion  of  it, 
such  as  the  inhabitants  of  a  town,  and  the 
person  therein  offending  Is  liable  to  a  crim- 
inal prosecution^  Hundley  v.  Harrison,  26 
South.  294,  123  Ala.  292;  Baltzeger  v.  Car- 
olina Midland  Ry.  Co.,  32  S.  E.  358,  860,  54 
S.  C.  242,  71  Am.  St  Rep.  789. 

A  nuisance  is  public  when  it  affects  the 
rights  enjoyed  by  the  citizens  as  part  of  the 
public,  as  the  right  of  navigating  a  river  or 
traveling  on  a  public  highway — rights  to 
wliich  every  citizen  is  entitled.  King  v.  Mor- 
ris &  E.  B.  Co.,  18  N.  J.  £ki.  (S  C.  B.  Green) 
397,  399. 

A  public  nuisance  becomes  also  a  pri- 
vate nuisance  as  to  the  person  who  is  spe- 
cially injured  thereby  in  th,e  enjoyment  of 
his  lands.  Kavanagh  v.  Barber,  30  N.  K. 
235,  131  N.  Y.  211,  15  L.  R.  A.  689;  Acker- 
man  V.  True,  67  N.  B.  629,  630,  175  N.  Y. 
353. 

Nuisances  are  of  two  kinds:  Common 
or  public  and  private.  5  Bac.  Abr.  146. 
The  first  class  Is  defined  to  be  such  a  struc- 
ture or  troublesome  offense  as  annoys  a 
whole  community  in  general,  and  not  merely 
some  particular  person.  1  Hawk.  P.  0.  197; 
4  Bl.  Comm.  166,  167.    It  is  said  to  be  dlffi- 
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cult  to  define  what  degree  of  annoyance  is 
necessary  to  constitute  a  nuisance.  In  rela- 
tion to  trades,  it  seems  tliat,  when  a  trade 
renders  enjoyment  of  life  or  property  un- 
comfortable, it  becomes  a  nuisance,  for  tbe 
reason  tbat  tbe  neighborhood  have  a  right 
to  have  pure  and  fresh  air.  Rex  ▼.  Wliite, 
1  Burr.  333.  For  a  common  or  public  nui- 
sance, the  usual  remedy  at  law  is  by  indict- 
ment Harrey  t.  Dewoody,  18  Ark.  252, 
258  (dting  3  Bl.  Gomm.  c  13). 

A  common  nuisance  is  one  which  affects 
the  people  at  large,  and  is  an  offense  against 
the  state,  but  an  action  may  be  brought  in 
his  own  name  by  any  one  who  suffers  dam- 
age peculiar  in  kind  or  degree,  beyond  what 
is  common  to  him  and  to  others.  Powell  v. 
Bentley  ft  Oerwig  Furniture  Co.,  84  W.  Va. 
804,  807,  12  S.  E.  1085,  1086,  12  L.  B.  A.  53. 

Pen.  Code,  9  385,  defines  a  ''public  nui- 
sance^' as  a  crime  against  the  order  and 
economy  of  the  state,  which  consists  in  un- 
lawfully doing  an  act,  eta,  which  "first, 
annoys,  injures,  or  endangers  the  comfort, 
repose,  health,  or  safety  of  any  considerable 
number  of  persons;  or,  •  •  •  third,  un- 
lawfully interferes  with,  obstructs,  or  tends 
to  obstruct  or  render  dangerous  for  passage 
•  •  •  a  public  •  •  •  street  or  rail- 
way; or  fourth,  in  any  way  renders  a  con- 
siderable number  of  persons  insecure  in  life 
or  the  use  of  property."  People  v.  Metro- 
politan Traction  Co.,  50  N.  Y.  Supp.  1117, 
1121. 

Oomp.  Laws  1888^  S  4566,  declares:  ''A 
public  nuisance  •  •  •  consists  in  unlaw- 
fully doing  an  act,  or  omitting  to  perform 
a  duty,  wtiich  act  or  omission  either  (1)  an- 
noys, injures,  or  endangers  the  comfort,  re- 
pose, health,  or  safety  of  three  or  more  per- 
sons; •  •  •  (4)  in  any  way  renders  three 
or  more  persons  insecure  in  life  or  the  use 
of  property."  The  befouling  of  the  waters 
of  a  canal,  from  which  a  number  of  per- 
sons— more  than  three — obtain  water  for  irri- 
gation, culinary,  or  other  domestic  purposes, 
so  that  it  is  unfit  for  use,  constitutes  a  pub- 
lic nuisance,  under  this  section.  North  Point 
Consol.  Irr.  Co.  v.  Utah  ft  S.  L.  Canal  Co., 
52  Pac.  168,  175,  16  Utah.  246,  40  L.  B.  A. 
851,  67  Am.  St  Bep.  607. 

A  public  and  disorderly  liquor  and  store 
house  in  a  town,  in  and  about  which  dis- 
solute persons  dre  permitted  to  remain  by 
day  and  night,  drinking,  tippling,  carousing, 
swearing,  hallooing,  etc.,  is  a  public  nuisance. 
State  T.  Bertheol  (Ind.)  6  Blackf.  474,  38 
Am.  Dec.  442. 

A  wooden  building,  though  erected  con- 
trary to  law,  is  not  per  se  a  public  nuisance, 
but  it  may  become  such  by  the  maimer  in 
which  it  is  used  or  allowed  to  be  used. 
Fields  y.  StoUey,  99  Pa.  306,  309,  44  Am. 
Rep.   109. 


Pen.  Code,  9  385,  declares  that  a  public 
nuisance  Is  a  crime  against  the  order  and 
economy  of  the  state,  and  consists  in  unlaw- 
fully doing  an  act  or  omitting  to  perform  a 
duty,  which  act  or  omission  annoys,  lnji&:es» 
or  endangers  the  comfort,  repose,  healtti,  or 
safety  of  any  considerable  number  of  per- 
sons. People  T.  Pelton,  14  N.  Y.  Cr.  B.  64^ 
65,  55  N.  Y.  Supp.  815. 

A  .public  exhibition  of  any  kind  that 
tends  to  the  corruption  of  morals,  or  to  a 
disturbance  of  the  peace,  or  of  the  general 
good  order  or  welfare  of  society,  is  a  public 
nuisance.  Under  this  head  are  included  all 
puppet  shows,  legerdemain,  and  obscene  pic- 
tures, and  all  exhibitions,  the  natural  ten- 
dency of  which  Is  to  pander  to  vicious  tastes, 
and  to  draw  together  the  Ticious  and  dis- 
solute members  of  society.  Wood  on  Nui- 
sances. That  a  prize  fight  is  an  exhibition 
of  the  character  here  described,  and  conse- 
quently a  public  nuisance,  there  can  be  no 
doubt;  and,  if  so,  the  use  of  a  theater  for 
prize  fighting  is  such  a  nuisance.  Com- 
monwealth T.  McGovem  (Ky.)  75  S.  W.  261, 
266. 

Impediments  and  obstructions  placed  In 
highways  and  nayigable  streams  are  nui- 
sances per  se,  because  they  interrupt  the 
passage,  and  thereby  annoy  others.  Trades 
and  manufactures  of  certain  kinds  become 
nuisances  from  the  places  when  and  the 
manner  in  which  they  are  conducted.  Ani- 
mals, such  as  dogs,  swine,  etc.,  are  not  nui- 
sances until  they  become  offensive  by  being 
suffered  to  run  at  large,  or  kept  in  the  vicin- 
ity of  men's  habitations.  So  an  accumulation 
of  vegetables  and  fruits  in  process  of  de- 
cay, the  flesh  and  offal  of  animals,  gunpow- 
der, drains  and  sewers  in  cities  and  populous 
places,  may  or  may  not  become  public  nui- 
sances by  thehr  localities  and  other  attendant 
circumstances.  The  true  test  is  that  the 
thing,  trade,  or  business  is  in  some  way 
detrimental  to  the  public,  for  the  elementary 
writers  say,  "Common  nuisances  are  such  in- 
convenient or  troublesome  offenses  as  annoy 
the  whole  community  in  general,  and  not 
some  particular  person."  People  v.  Toynt>ee 
(N.  Y.)  20  Barb.  168,  200. 

A  gaming  house  is  a  common  nuisance 
at  common  law,  and,  as  such,  indictable. 
The  offense  was  the  causing  and  procuring 
many  persons  to  resort  to  such  a  house  for 
the  purpose  of  gaming,  and  for  the  defend- 
ant's profit,  either  upon  the  game  itself  or 
the  incidental  sale  of  oysters  or  other  things. 
Such  a  house  is  an  encouragement  to  idle- 
ness, cheating,  and  other  corrupt  practices, 
and  tends  to  produce  public  disorder  by  con- 
gregating many  people,  and  to  draw  the 
young  and  unwary  from  the  paths  of  virtue 
It  is  also  a  nuisance  if  it  bold  out  induce- 
ments and  attractions  to  bring  together  per- 
sons in  such  numbers  or  so  often  as  to  make 
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tt  injurious  to  the  public  and  dangerous  to 
the  neighborhood,  by  drawing  the  sober  and 
industrious  into  habits  of  idleness  and  vice, 
and  corrupting  the  young  and  unwary.  But 
it  must  be  of  such  a  character  as  to  amount 
to  a  nuisance,  or  it  is  not  an  indictable 
offense,  for  a  private  person  may  allow  gam- 
ing In  his  house  without  being  guUty  of  a 
nuisance.  State  y.  Layman  (Del.)  5  Har. 
510,  511, 

Laws  1887,  c.  77,  §  1,  defines  as  a  com- 
mon nuisance,  among  other  things,  any  build- 
ing, etc.,  that  is  used  for  the  illegal  sale  or 
keeping  of  spirituous  or  malt  liquors,  wine, 
or  cider.  State  y.  Marston,  15  Atl.  222,  64 
N.  H.  603. 

Rev.  St  c.  17,  S  1,  declaring  that  all  pla- 
ces used  for  the  illegal  sale  or  keeping  of 
intoxicating  liquors  are  common  nuisances, 
meant  whenever  they  should  habitually  or 
customarily  be  appropriated  for,  or  convert- 
ed to  the  purpose  of,  the  illegal  sale  of  such 
liquors;  and  the  sale  of  a  glass  of  liquor 
in  a  dwelling  house  on  two  different  occa- 
sions was  not  sufficient  to  make  the  house 
a  common  nuisance.  The  word  "common" 
strongly  Indicates  that  such  construction 
would  be  erroneous.  State  v.  Stanley,  24 
Atl.  988,  984,  84  Me.  555. 

Keeping  50  barrels  of  common  powder 
in  a  certain  house,  near  a  dwelling  house 
and  near  a  certain  public  street,  does  not, 
irrespective  of  the  manner  of  keeping  the 
same  (i.  e.,  negligently  and  improvidently), 
constitute  a  common  nuisance.  People  v. 
Sands  (N.  Y.)  1  Johns.  78,  79,  8  Am.  Dec. 
296. 

In  order  to  constitute  a  public  nuisance, 
in  the  meaning  of  the  law,  it  is  not  always 
necessary  that  the  acts  charged  should  have 
been  habitual  or  periodical.  Where  a  single 
act  produces  a  continuing  result,  the  offense 
may  be  complete  without  a  recurrence  of  the 
act  Commonwealth  y.  McGovem  (Ky.)  75 
8.  W.  261,  267. 

A  public  nuisance  must  be  occasioned 
by  acts  done  in  violation  of  law.  A  work 
which  is  allowed  by  law  cannot  be  a  nui- 
sance. Whether  the  construction  of  a  rail- 
road in  a  street  in  a  city  would  operate  bene- 
ficially or  injuriously  to  the  public  right  of 
way,  and  whether  it  would  prove  a  public 
benefit  or  a  public  nuisance,  are  questions 
to  be  determined  by  the  Legislature  and  the 
city  council.  If  they  err  in  Judgment,  and 
the  work  prove  an  obstruction  to  the  street, 
and  a  public  inconvenience  and  injury,  it  is 
not  punishable  as  a  nuisance,  if  constructed 
as  prescribed  by  the  charter.  Hinchman  v. 
Paterson  Horse  R.  Co.,  17  N.  J.  Eq.  (2  O. 
B.  Green)  75,  77,  86  Am.  Dec.  252. 

A  public  nuisance  is  one  which  affects  at 
the  same  time  an  entire  community  or  neigh- 
borhood, or  any  considerable  number  of  per- 
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sons,  although  the  extent  of  the  annoyance 
or  damage  inflicted  upon  individuals  may  be 
unequal.  Civ.  Code  Cal.  1903,  §  3480;  Civ. 
Code  Idaho,  1901,  §  2965;  Rev.  Codes  N.  D. 
1899,  §§  6057,  5058;  Civ.  Code  S.  D.  1903, 
§§  2394,  2395;  Rev.  St  Okl.  1903,  §  3718; 
Civ.  Code  Mont  1895,  S  4551;  Ballinger's 
Ann.  Codes  &  St  Wash.  1897,  §§  3084,  3087. 

A  public  nuisance  is  a  crime  against 
the  order  and  economy  of  the  state,  and 
consists  in  unlawfully  doing  an  act,  or  omit- 
ting to  perform  a  duty,  which  act  or  omis- 
sion (1)  annoys.  Injures,  or  endangers  the 
comfort,  repose,  health,  or  safety  of  any  con- 
siderable number  of  persons;  or  (2)  offends 
public  decency;  or  (3)  unlawfully  Interferes 
with,  obstructs,  or  tends  to  obstruct  or  ren- 
der dangerous  for  passage,  a  lake,  or  a 
navigable  river,  bay,  stream,  canal,  or  basin, 
or  a  stream,  creek,  or  other  body  of  water 
which  has  been  dredged  or  cleared  at  pub- 
lic expense,  or  a  public  park,  square,  street, 
or  highway;  or  (4)  in  any  way  renders  a  con- 
siderable number  of  persons  insecure  in  life 
or  the  use  of  property.  Pen.  Code  N.  Y. 
1903,  §  385. 

Anything  which  is  injurious  to  health, 
or  is  indecent  or  offensive  to  the  senses, 
or  an  obstruction  to  the  free  use  of  prop- 
erty, so  as  to  interfere  with  the  comforta- 
ble enjoyment  of  life  or  property,  by  an  en- 
tire community  or  neighborhood,  or  by  any 
considerable  number  of  persons,  or  unlaw- 
fully obstructs  the  free  passage  or  use,  in 
the  customary  manner,  of  any  navigable 
lake,  or  river,  bay,  stream,  canal,  or  basin, 
or  any  public  park,  square,  street  or  high- 
way, is  a  public  nuisance.  Pen.  Code  Cat 
1903,  9  870. 

NiUDlier  •£  penons  affeeted* 

A  public  nuisance  is  a  nuisance  which 
annoys  such  part  of  the  public  as  necessarily  - 
come  in  contact  with  it.  Kissel  v.  Lewis, 
59  N.  B.  478,  481,  156  Ind.  233;  Jones  v. 
City  of  Chanute,  65  Pac.  243,  244,  63  Kan. 
243. 

A  nuisance,  to  be  a  public  nuisance,  must 
be  in  a  public  place,  or  where  the  public 
frequently  congregate,  or  where  members  of 
the  public  are  likely  to  come  within  the 
range  of  Its  influence,  for,  if  the  act  or  use 
of  property  be  in  a  remote  and  unfrequented 
locality,  it  will  not,  unless  malum  in  se,  be 
a  public  nuisance.  A  nuisance  which  affects 
a  place  where  the  public  has  a  legal  right 
to  go,  and  where  the  members  thereof  con- 
gregate, or  where  they  are  likely  to  come 
within  its  influence,  is  a  public  nuisance. 
City  of  Burlington  v.  Stockwell,  47  Pac.  988, 
989,  5  Kan.  App.  569. 

It  Is  often  difficult  to  tell  whether  a 
nuisance  is  so  general  in  its  character  (that 
is,  affects  a  sufficient  number  of  persons) 
as  to  Justify  its  characterization  as  a  "pub- 
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He  nuisance."  In  sucb  cases,  how  many 
persons  shall  be  called  the  ''public*'?  Of 
course,  in  one  sense,  the  public  is  everybody, 
but  manifestly  that  is  not  the  sense  in  which 
the  word  la  used  in  the  law  relating  to  nui- 
sances. In  that  law,  by  the  words  "the 
public''  are  meant  those  who  reside  in  def- 
inite mimicipal  boundaries,  entitled  to  the 
protection  of  the  local  laws,  and  to  be  rep- 
resented by  the  local  officers,  and  yet  cases 
of  nuisance  affecting  all  the  people  of  the 
local  municipality  will  rarely  occur.  The 
words  "the  public"  must  therefore  have  even 
a  narrower  signification,  and  be  inclusive  of 
even  a  less  number.  Jones  v.  City  of  Cha- 
nute,  65  Pac.  243,  244,  63  Kan.  243. 

A  public  nuisance  does  not  necessarily 
mean  one  affecting  the  government  or  the 
whole  community  of  the  state.  Very  few 
nuisances  are  thus  extended  in  their  effects. 
It  is  public  If  it  affects  the  surrounding  com- 
munity generally,  or  the  people  of  some  local 
neighborhood.  A  nuisance  affecting  the  in- 
habitants of  a  village  Is  a  public  nuisance. 
Village  of  Pine  City  v.  Munch,  44  N.  W. 
197,  42  Minn.  342,  6  L.  R.  A.  763. 

A  public  nuisance  is  one  that  injures  the 
citizens  generally  who  may  be  so  circumstan- 
ced as  to  come  within  its  influence.  The 
test  as  to  whether  a  nuisance  is  a  public 
nuisance  or  not  is  not  the  number  of  persons 
annoyed,  but  the  possibility  of  annoyance 
to  the  public  by  the  Invasion  of  its  rights. 
Nolan  V.  City  of  New  Britain,  38  Atl.  703, 
706,  69  Conn.  668;  Baltzeger  v.  Carolina 
Midland  By..  Co.,  32  8.  E.  358,  360,  54  S.  a 
242,  71  Am.  8t  Rep.  789. 

It  is  not  so  much  a  question  whether  a 
large  number  of  persons  happen  to  be  an- 
noyed by  the  act,  as  to  whether  the  act  it- 
self was  such,  and  in  such  a  place,  as  that 
the  natural  effect  thereof  should  be  to  annoy 
or  offend  all  who  come  within  its  sphere. 
In  the  case  of  Soltau  T.  De  Held,  2  Sim. 
(N.  S.)  133,  the  Vice  Chancellor  says:  "To 
constitute  a  public  nuisance,  the  thing  must 
be  such  as  In  its  nature  or  its  consequences 
is  a  nuisance  or  an  Injury  or  a  danger  to  all 
persons  who  come  within  the  sphere  of  its 
operations,  though  it  may  be  so  in  a  greater 
degree  to  some  than  to  others."  Baltzeger 
V.  Carolina  Midland  Ry.  Co.,  32  S.  E.  358, 
360,  54  S.  C.  242,  71  Am.  8t  Rep.  789. 

ObstmetloiL  or  emoroaolimeiit  «b  liicli- 
way. 

The  term  "publlo  nuisance"  includes  an 
encroachment  on  a  highway.  Baldwin  t. 
Trimble,  37  Atl.  176,  178»  85  Md.  396,  36  L. 
R.  A.  489. 

It  is  a  settled  law  In  Indiana  that  a 
house  erected  by  defendant  on  premises  leas- 
ed to  him,  which  encroaches  on  the  public 
street,  is  a  public  nnlsance.  City  of  Val- 
paraiso y.  Bozartb,  55  N.  ■.  439»  153  Ind. 
536,  47  L.  R.  A.  487. 


f  A  public  nuisance  must  be  something 
'  which  subjects  the  public  to  some  degree  of 
!  inconvenience  or  annoyance.  A  purpresture 
is  not  necessarily  a  public  nuisance,  as  It 
may  exist  without  putting  the  public  to  any 
inconvenience  whatever.  Such  might  be  the 
case  where  a  part  of  a  common  highway  la 
inclosed,  providing  that  the  appropriation  is 
confined  to  a  part  never  used  for  the  purpose 
to  which  a  highway  is  devoted.  Attorney 
General  y.  Bvart  Booming  Co.,  34  Mich.  462, 
473. 

Any  permanent  or  habitual  obstructioii 
of  a  public  street  is  a  nuisance,  though  room 
be  left  to  pass — any  use  of  a  public  street 
incompatible  with  the  public  use.  An  awn- 
ing erected  in  a  city  street,  covering  the  side- 
walk tor  110  feet,  the  roof  constructed  of 
light  iron,  its  lowest  point  10  feet  from  the 
ground,  and  supported  by  iron  columns  3V^ 
inches  in  diameter,  12  feet  apart,  along  the 
inside  of  the  curbstone,  was  a  nuisance. 
Hoey  y.  Gllroy,  14  N.  Y.  Supp.  159.  161. 

By  the  express  provisions  of  Pen.  Code, 
§  385,  the  unlawful  obstruction  of  a  street  or 
highway  is  a  public  nuisance.  Tinker  v. 
New  York,  O.  &  W.  Ry.  Co..  51  N.  B.  1031. 
1032,  157  N.  Y.  312. 

An  encroachment  upon  a  highway  is  not 
in  all  cases  a  public  nuisance,  such  as  will 
Justify  Its  removal  by  any  individual.  An- 
derson y.  Young,  21  N.  Y.  Supp.  172.  174,  66 
Hun,  240. 

PilTato  nnisaiioe  distinsiiisliod* 

See  "Private  Nuisance." 

PUBUC  OFFENSE. 

I  A  public  offense  is  an  act  committed  in 
I  violation  of  a  public  law.  The  acts  done 
I  or  omitted  to  be  done  hHye  the  vital  elements 
j  of  a  crime.  Time,  place,  and  circumstances 
i  are  usually  mere  incidents  descrlptiye  of  the 
I  offense.  Ford  T.  State,  35  N.  B.  84,  35,  7 
!  Ind.  App.  567. 

The  term  *^ublic  offense,"  as  used  in 
Gen.  St  1878,  c.  105,  §  11,  authorizing  any 
peace  officer  to  arrest  without  a  warrant  for 
]  a  public  offense  committed  or  attempted  in 
i  his  presence,  means  a  breach  of  the  laws 
I  formulated  for  the  protection  of  the  public, 
I  as   distinguished  from   an  Infringement  of 
I  mere  private  rights — a  punishable  violation 
I  of  law.    The  word  public  was  not  Intended 
j  to  express  the  idea  of  a  distinction  between 
I  offenses  made  such  by  common  law  or  by 
I  general  statutes,  and  those  defined  by  a  law 
I  having  but  a   limited  territorial   operation. 
I  The  term  Includes  all  such  violations  of  mu- 
nicipal ordinances  as  are  punishable  by  fine 
or  imprisonment    State  y.  Cantieny,  24  N. 
W.  458,  462,  84  Minn.  1. 

Gen.  St  1889,  art  1,  e.  82,  gives  the 
definition  of  public  offense,  and  the  divisioD^ 
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thereof:  "Public  offenses  are  divided  into 
felonies  and  misdemeanors.  A  felony  Is  an 
offense  punishable  by  death  or  confinement 
at  hard  labor  in  the  penitentiary.  All  other 
pabllc  offenses  are  misdemeanors.'*  State 
y.  Allphln,  42  Pac.  55,  57,  2  Kan.  App.  28. 

The  term  ''public  offense,'*  in  this  terri- 
tory, has  the  same  meaning  as  the  word 
'*crlme/*  and  they  may  be  used  interchange- 
ably. They  are  defined  to  mean  an  act  com- 
mitted or  omitted  in  violation  of  the  law 
forbidding  or  commanding  it  (Pen.  Code,  par. 
15).  West  V.  Territory  (Ariz.)  86  Pac.  2ffl, 
208. 

The  term  ''public  offense,**  within  the 
meaning  of  Pen.  Code,  S  15,  which  provides 
that  a  public  offense  is  an  act  committed  In 
violation  of  a  law  commanding  or  forbidding 
it,  and  to  which  is  annexed  a  fine,  properly 
defines  Act  April  1,  1878»  §  9,  providing  that 
every  person  who  shall  evade  or  attempt  to 
evade  the  payment  of  his  fare  for  traveling 
on  any  railroad  shall  be  fined.  Dyer  t.  Pla- 
cer County,  27  Pac.  197,  90  Cal.  276. 

A  crime  or  public  offense  Is  an  act  com- 
mitted or  omitted  in  violation  of  a  law  for- 
bidding or  commanding  It,  and  to  which  is 
annexed,  upon  conviction,  either  of  the  fol- 
lowing punishments:  (1)  Death;  (2)  impris- 
onment; (8)  fine;  (4)  removal  from  office; 
or  (5)  dlSQualiflcation  to  hold  and  enjoy  any 
ofiace  of  honor,  trust,  or  profit  In  this  state. 
Pen.  Code  Cal.  1903,  9  15. 

A  crime  or  public  offense  is  an  act  or 
omission  forbidden  by  law,  to  which  Is  an- 
nexed, on  conviction:  (1)  Death;  (2)  impris- 
onment; (8)  fine;  (4)  removal  from  office;  (6) 
disqualification  to  hold  or  enjoy  any  office  of 
honor,  trust,  or  profit  under  the  territory. 
Comp.  Laws  Nev.  1900,  S  8986. 

A  public  offense  Is  an  act  or  omission 
forbidden  by  law.  Acts  or  omissions  to 
which  a  pecuniary  penalty  Is  attached,  re- 
coverable by  action  by  a  person  for  his  own 
use,  or  for  the  use,  in  whole  or  in  part,  of 
the  state,  or  of  a  county  or  corporation,  are 
not  public  offenses.  Cr.  Code  Ala.  1896,  S 
4651. 

A  public  offense  is  any  act  or  omission 
for  which  the  laws  of  the  state  prescribe  a 
punishment    Gen.  St  Kan.  1901,  |  5442. 

PUBLIC  OFFICE, 

Befi  "Office.** 

PUBLIC  OFFICEB. 

See  "Officer." 

Other  public  officer,  see  "Other.** 

PUBUC  OB  PBIVATE  WOBK8. 

The  term  "public  or  private  works" 
means  any  mine,  railroad,  or  railroad  yard, 


telegraph  company,  the  work  or  construction 
of  any  sewer,  bridge,  tunnel,  the  roadbed  of 
any  railroad,  any  building  or  other  structure, 
by  the  authorities  of  any  city,  town,  or  mu- 
nicipality, except  in  so  far  as  the  regulation 
thereof  Is  now  conferred  upon  the  board  of 
railroad  and  warehouse  commissioners.  Gen. 
St  Minn.  1894,  §  2264. 

PUBUC  PARK. 

A  "public  park,**  in  the  popularly  ac- 
cepted meaning  of  the  present  time,  may  be 
comprehensively  defined  as  a  public  pleasure 
ground.  The  definitions  by  the  lexicograph- 
ers do  not  vary  much  from  this.  No  doubt 
the  idea  of  open  air  and  space,  with  the  land 
kept  in  grass  and  trees,  as  If  approximately 
in  the  state  of  nature,  still  Inheres  in  the 
general  understanding  of  the  word,  but  it  is 
no  longer  the  dominating  thought,  as  it  for- 
merly was.  The  idea  of  a  public  park  near 
a  city,  as  a  place  of  resort  for  recreation  and 
amusement,  necessarily  banishes  the  idea  of 
a  home  for  wild  beasts  of  the  chase,  even  in 
a  modified  state  of  nature.  Public  parks  are 
recognised  as  the  natural  place  for  walks, 
drives,  awheel  or  with  horse  and  carriage, 
boating,  skating,  and  also  as  the  appropriate 
location  for  monuments  and  statues,  either 
to  historic  heroes  or  to  pure  art  fountains, 
flowers,  music  stands,  and  other  agencies  of 
enjoyment  of  the  eye  and  ear.  Laird  v.  City 
of  Pittsburg,  54  Atl.  824,  825,  205  Pa.  1,  61 
L.  R.  A.  332. 

In  the  idea  of  a  "public  park**  is  com- 
prehended more  than  a  use,  either  occasional 
or  limited  by  years,  or  susceptible  of  co- 
existence with  a  private  right  capable  of  con- 
current exercise.  The  words  suggest  more 
than  an  open  extensive  area  of  land  to  be 
passed  over  or  but  temporarily  occupied  by 
the  public,  and  on  which  any  private  person 
may  still  do  acts  of  ownership.  To  create  a 
public  paik  an  extensive  area  is  needed;  but 
the  area  must  be  improved,  and  in  various 
processes,  alterative  and  subversive  of  nat- 
ural formation,  must  much  money  be  ab- 
sorbed and  many  years  must  go  by  before  it 
Is  complete.  And  so  costly,  so  extensive,  so 
peculiar  in  character,  and  so  undisturbed  by 
interference,  must  be  these  processes  and 
the  results  of  them  as  that  there  is  need  of 
permanency  and  excluslveness  of  public  pos- 
session and  control  as  against  the  exercise  of 
any  private  right  therein.  Of  Itself  the  pow- 
er to  take  lands  for  a  public  park,  unless  lim- 
ited by  the  terms  in  which  it  is  i^ven,  would 
to  a  large  degree  carry  with  it  the  right  to 
acquire  the  largest  title  in  the  lands  taken. 
Brooklyn  Park  Com'rs  v.  Armstrong,  45  N. 
Y.  234,  240,  6  Am.  Rep.  70. 

A  "public  park"  Is  not  only  a  public  use, 
but  throughout  the  states  of  this  Union  it  is 
held  to  be  a  local  Improvement  conferring 
such  benefits  in  the  way  of  increased  value 
to  the  land  In  the  benefit  district  within 
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which  it  ifl  sltnated  as  to  Justify  special  as- 
sessments against  private  property  to  pay 
the  compensation  for  the  land  condemned  for 
such  park.  Kansas  City  v.  Bacon*  147  Mo. 
258,  48  S.  W.  800,  863. 

PUBLIC  PEACB. 

The  tQrm  "public  peace,**  as  nsed  In  a 
New  York  statute  entitled  "An  act  to  pre- 
serve the  public  peace  and  order  on  Sunday,'' 
etc.,  means  that  quiet,  order,  and  freedom 
from  agitation  or  disturbance  which  Is  guar- 
antied by  the  laws,  and  is  practically  synony- 
mous with  the  word  "order"  as  used  in  the 
title  of  the  act,  which  signifies  "proper  state 
or  condition,"  or  "established  or  settled  mode 
of  proceeding."  NeuendorfT  v.  Duryea  (N. 
Y.)  6  Daly,  276,  280. 

"Public  peace,'*  as  used  In  a  statute 
pointing  out  the  penalties  to  be  Imposed  for 
breaches  of  the  public  peace,  means  "that 
Invisible  sense  of  security  which  every  man 
feels  so  necessary  to  his  comfort,  and  for 
which  all  governments  are  Instituted." 
State  V.  Benedict,  11  Vt  286.  239,  34  Am. 
Dec.  688. 

Causing  a  report  to  be  spread  that  a  cer- 
tain person  is  dead,  and  having  a  church 
bell  rung  and  tolled.  Is  not  a  disturbance  of 
the  '*publlc  peace,"  within  Vermont  statutes 
defining  the  ordinary  modes  of  committing  a 
breach  of  the  public  peace  by  tumultuous  and 
offensive  cairiage,  threatening,  quarreling, 
challenging,  assaulting,  beating,  or  striking. 
State  V.  Rlggs,  22  Vt  321,  823. 

PUBLIC  PLACE; 

A  public  place  is  a  place  where  the  pub- 
lic has  a  right  to  go  and  be.  State  v.  Welch, 
88  Ind.  308,  310. 

The  term  "public,**  as  applied  to  place. 
Is  not  an  absolute,  but  a  relative  term,  and 
is  used  in  contradistinction  to  the  term  "pri- 
vate." State  V.  Sowers,  62  Ind.  311,  312; 
State  V.  Waggoner,  Id.  481;  Cahoon  v.  Coe, 
57  N.  H.  556,  595  (cited  and  approved  In  Tei^ 
rltory  v.  Lennon,  22  Pac.  495,  9  Mont  1). 

"Public  place,"  as  used  In  Rev.  Code,  9 
3620,  prohibiting  gaming  in  a  ''public  place," 
etc.,  means  any  house  to  which  all  who  wish 
can  go,  night  or  day,  and  indulge  In  gaming. 
Smith  V.  State,  52  Ala.  384,  388. 

A  public  place  does  not  mean  a  place  de- 
voted solely  to  the  uses  of  the  public,  but  it 
means  a  place  which  Is  in  point  of  fact  pub- 
lic, as  distinguished  from  private — a  place 
that  is  visited  by  many  persons,  and  usually 
accessible  to  the  neighboring  public.  A 
place  may  be  public  during  some  hours  of 
the  day,  and  private  during  other  hours. 
Gomprecht  y.  State,  87  S.  W.  784,  735,  36 


Tex.  Cr.  B.  434;   Parker  T.  State,  26  Tex. 
204,  207. 

In  a  prosecution  for  disturbing  a  public 
assemblage,  an  instruction  was  given  that  a 
public  place  is  any  place  at  which  people 
assemble,  or  to  which  people  commonly  re- 
sort for  the  purposes  of  business,  amuse- 
ment, recreation,  or  other  lawful  purpose. 
Young  T.  State  (Tex.)  44  S.  W.  607. 

"Public  place,"  as  used  in  Rev.  St  c 
196,  requiring  notice  of  sale  of  property  to 
be  posted  up  at  two  of  the  most  public  places 
in  the  town  in  which  the  property  is  situated, 
means,  in  towns  and  places  where  no  post 
office,  tavern,  house  of  public  worship,  or 
other  place  usually  regarded  as  a  public 
place  exists;  but  such  places,  as  in  compari- 
son with  other  places  in  the  same  town,  are 
the  places  where  the  inhabitants  and  others 
most  frequently  meet  or  resort  or  have  oc- 
casion to  be,  so  that  a  notice  posted  there 
would  for  that  reason  be  likely  to  meet  pub- 
lic view  and  attract  observation.  The  tav- 
ern, retail  store,  house  of  worship,  or  other 
place  usually  regarded  as  public  are  consid- 
ered such  because  applied  to  puriKMses  which 
make  them  places  of  public  resort,  and  they 
thereby  become  most  open  to  public  observa- 
tion. In  new  and  thinly  settled  towns  and 
places  there  may  be  neither  post  office, 
church,  tavern,  or  store,  and  the  schoolhouse 
or  mechanic's  shop  may  be  the  places  of 
most  public  resort  and  may  be  properly  re- 
garded as  the  most  public  places.  And  the 
same  remark  may,  under  proper  circumstan- 
ces, apply  to  the  bridge,  or  the  guldeboard, 
or  the  box  by  the  roadside  where  newspa- 
pers are  left  for  subscribers,  and  to  posts  and 
buildings  erected  by  public  authority  for 
posting  notices.  Russell  v.  Dyer,  40  N.  H. 
173,  187. 

Any  "place"  may  be  made  "public"  by 
a  temporary  assemblage  (Bish.  St  Crimes, 
298);  and  this  is  especially  so  when  the  as- 
semblage is  gathered  to  witness  an  exhibi- 
tion for  hire.  An  indecent  exhibition  made 
by  six  women  for  money  to  five  men  present 
and  paying  therefor  made  the  room  where  it 
occurred  a  public  place,  within  the  statute 
punishing  an  indecent  exposure  in  a  public 
place,  although  it  was  in  a  room  In  a  house 
of  prostitution,  and  not  open  to  the  general 
public.  People  v.  Blxby  (N.  Y.)  67  Barb.  221, 
222. 

The  tarm  "public  place,"  In  the  statute 
prohibiting  gaming  at  a  public  place.  Is  not 
to  be  construed  as  meaning  a  place  which 
is  always  public,  as  a  place  may  be  public 
at  some  times  and  private  at  others,  and  a 
private  place  becomes  public  by  being  put  to 
public  use.  White  v.  State,  45  S.  W.  702,  39 
Tex,  Cr.  R.  269. 

Every  place  is  a  public  place  which  is 
f(Hr  the  time  made  public  by  the  assemblage 


PUBLIC  PLACB 


5807 


PUBLIC  PLACB 


of  people,  whether  by  the  allurementB  of 
gaming  or  otherwise.  Campbell  v.  State,  17 
Ala.  869.  371. 

A  public  place,  within  the  meaning  of 
the  provision  punishing  affrays  and  disturb- 
ances of  the  peace  In  a  public  place,  is  any 
public  road,  street,  or  alley  of  a  town  or  dty, 
or  any  Inn,  tavern,  store,  grocery,  or  work- 
shop, or  place  at  which  people  are  assem- 
bled, or  to  which  people  commonly  resort, 
for  purposes  of  business,  amnsement,  recre- 
ation, or  other  lawful  purpose.  Pen.  Code  I 
Tex.  1895,  art  336. 

« 

"Public  place"  Is  a  relative  term,  and 
the  manifest  object  In  requiring  the  posting 
of  a  notice  In  a  public  place  Is  to  attract  at- 
tention to  It;  aAd,  If  It  is  posted  at  a  place 
where  It  would  be  likely  to  attract  the  pub- 
lic attention,  so  that  Its  contents  may  be- 
come known  to  the  community,  such  a  place 
should  be  considered  a  public  place.  So  bul- 
letin boards  In  the  courthouse  or  city  hall 
and  at  the  comer  of  two  public  streets  In  a 
city  are  public  places,  within  the  meaning 
of  the  provision  of  a  city  charter  requiring 
notices  of  letting  of  street  improvement  con- 
tracts to  be  posted  in  public  places.  Roach 
V.  City  of  Eugene,  23  Or.  376,  384,  31  Pac. 
825. 

Gen.  St  p.  862,  $  4,  requires  goods  levied 
on  and  sold  on  an  execution  to  be  advertised 
and  sold  at  some  public  place.  Held,  that  a 
''public  place"  means  where  the  advertise- 
ment would  be  likely  to  attract  attention, 
and  a  barn,  dwelling  house,  shed,  or  even  a 
rock  or  tree,  may  be  a  public  place.  Austin 
V.  Soule,  86  Vt  645,  649. 

The  fighting  of  two  persons  in  the  pres- 
ence of  seven  others  constitutes  an  affray. 
The  seven  other  persons  make  the  place  a 
"public  place,"  within  the  meaning  of  that 
term  as  used  in  the  definition  of  an  affray. 
State  T.  Fritz,  45  8.  B.  957,  958,  133  N.  C. 
725. 

As  in  view  of  public. 

A  place  so  near  and  so  ope;i  that  persons 
traveling  the  highway  can  see  card  or  dice 
Inlaying  thereat  is  abstractly  and  per  se  a 
public  place.  Lee  v.  State  (Ala.)  33  South. 
894,  895;  Franklin  v.  State,  8  South.  678, 
679,  91  Ala.  23;  Henderson  v.  State,  59  Ala. 
89,  91;  White  v.  State,  45  S.  W.  702,  39  Tex. 
Cr.K.  269. 

The  wordB  '^public  place,"  as  used  in  a 
statute  declaring  that  goods  distrained  for 
payment  of  taxes  shall  be  posted  for  sale  in 
a  public  place,  mean  a  place  where  the  ad- 
vertisement would  be  likely  to  attract  gen- 
eral attention,  so  that  its  contents  might  rea- 
sonably be  expected  to  become  a  matter  of 
public  notoriety.  A  bam,  dwelling  house, 
shed,  or  even  a  rock  or  tree,  If  answering 


this  condition,  may  be  a  public  place.  Alger 
V.  Curry,  40  Yt  437,  446;  Austin  v.  Soule, 
36  Vt  645,  649. 

Barm  or  stable. 

A  bam  200  yards  distant  from  a  tavern 
house,  and  in  a  separate  Inclosure,  though 
on  the  same  plantation,  and  60  or  70  yards 
in  the  rear  of  another  bam,  in  which  spirits 
are  sold  by  the  tavern  keeper,  is  a  public 
place,  within  the  meaning  of  the  act  to  pre- 
vent unlawful  gaming  in  a  public  place. 
Farmer  v.  Commonwealth  (Va.)  8  Leigh, 
741. 

A  loft  of  a  livery  stable  is  not  per  se  a 
public  place,  within  the  statute  prohibiting 
gaming  in  a  public  place.  Fossett  v.  State, 
16  Tex.  App.  375. 

Whether  the  term  •'public  place,"  in  the 
statute  prohibiting  card  playing  in  certain 
enumerated  places,  or  other  public  place,,  in- 
cludes a  livery  stable,  is  a  question  for  the 
Jury,  as  livery  stables  are  not  among  the 
enumerated  public  places.  A  livery  stable 
may  become  a  public  place,  according  to  its 
use  as  a  business  place,  or  as  a  public  resort 
for  the  transaction  of  business.  Sisk  v. 
State,  84  S.  W.  277,  35  Tex.  Cr.  R.  462. 

BlaeksmltlL  sliov* 

The  term  •'public  place,"  in  the  statute 
prohibiting  card  playing  at  certain  desig- 
nated places,  and  other  public  places,  does 
not  necessarily  include  livery  barns,  and,  in  a 
prosecution  for  card  playing  in  a  livery  barn, 
which  is  alleged  to  be  a  public  place,  the 
facts  showing  such  bam  to  be  a  public  place 
must  be  set  forth.  Metzer  v.  State,  19  S. 
W.  254,  31  Tex.  Cr.  R.  11. 

Under  2  Rev.  St  1876,  p.  466,  providing, 
"every  person  •  •  •  who  shall,  in  any 
public  place,  make  any  uncovered  and  in- 
decent exposure  of  his  or  their  person," 
etc.,  shall  be  fined,  a  blacksmith  shop  is  not 
necessarily  a  public  place.  Such  shop  may 
be  kept  and  used  for  doing  the  work  of  the 
owner  or  occupier  only,  and  not  that  of  the 
public.  In  that  event,  it  could  not  be  re- 
garded as  a  public  place,  any  more  than  a 
private  house  or  bam  of  an  individual.  Lor- 
Imer  v.  State,  76  Ind.  495,  49a 

Oamp  groxauL 

A  religious  association's  camp-meeting 
ground,  consisting  of  some  60  acres  of  land 
within  the  city  limits,  then  open  to  the  com- 
mon and  unoccupied,  Is  a  public  place,  within 
an  ordinance  authorizing  the  proper  officers, 
on  finding  stock  at  large  In  any  public  place, 
to  seize  and  impound  them.  O'Mally  v.  Mc- 
Ginn, 10  N.  W.  515,  518.  53  Wis.  360. 

Cemetery. 

See  "Cemetery,"* 
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Clinrclt  or  theater. 

**Public  place,"  as  used  in  the  phrase 
"public  place,  streets,  or  roads/'  does  not 
Include  theaters  or  churches.  Cavan  y. 
City  of  Brooklyn,  5  N.  Y.  Supp.  758,  760. 

A  meeting  house  is  not  usually  a  public 
place,  but  it  is  ordinarily  and  prima  facie 
to  be  regarded  as  a  public  place  for  posting 
notices.  Scammon  y.  Scammon,  28  N.  H. 
(7  Fost.)  419,  428. 

"Public  place,"  within  the  meaning  of 
the  statute  prohibiting  card  playing  at  a 
public  place,  is  not  shown  by  an  allegation 
of  card  playing  at  or  near  a  church,  as  a 
church  may  be  a  public  place  at  one  time, 
and  not  at  another  time,  but  it  must  be  al- 
leged that  It  was  a  public  place  at  the  time 
of  the  playing.  Bishop  y.  Commonwealth 
(Va.)  13  Grat  785,  787. 

01t7  or  towm  sqnare. 

"Public  place,*'  as  used  in  a  deed  of 
trust  requiring  notice  of  sale  to  be  put  up 
in  a  public  place  in  a  town  or  city,  should  be 
construed  to  include  the  sides  of  the  public 
square  in  such  town  or  city.  Carter  y.  Ab- 
shire,  48  Mo.  800,  302. 

"Public  place,"  as  used  in  Pen.  Code, 
art  370,  prohibiting  the  playing  of  cards  in 
any  street,  highway,  or  other  public  place, 
would  include  a  square  In  a  town  or  dty; 
and  any  place  might  be  a  public  place  where 
the  general  public  resort,  either  for  the  por^ 
pose  of  pleasure,  religious  worship,  or  the 
gratification  of  cariosity.  So  we  take  it  that 
some  secluded  spot  in  the  woods  or  else- 
where might  become  a  public  place,  if  used 
discrlminately  by  a  number  of  persona  for 
the  purpose  of  gaming.  But  a  secluded 
place,  not  an  outhouse,  though  resorted  to  a 
number  of  times  for  the  purpose  of  gaming 
by  a  few  persons,  and  not  open  to  the  sport- 
ing fraternity  generally,  would  not  be  a  pub- 
lic place,  though  an  outhouse  resorted  to  for 
the  purpose  of  gaming  would  become  a 
public  place,  though  resorted  to  only  by  a 
select  few.  Crutcher  y.  State,  46  &  W.  594, 
595,  39  Tex.  Cr.  B.  233. 

Closet. 

"Public  place,**  as  used  in  an  indictment 
charging  indecent  exposure  of  person  in  a 
public  place,  does  not  include  a  urinal  with 
divisions  for  the  use  of  the  public,  and  situ- 
ated in  an  open  market  Reg.  y.  Orchard,  20 
Eng.  Law  &  Eq.  598. 

A  privy  used  by  the  pupils  of  the  sdiool 
of  a  country  schoolhouse,  and  attached  to 
the  premises,  is  not,  during  the  period  of  ya- 
cation,  while  the  main  building  is  not  used 
for  the  purposes  of  the  school,  a  ptfblic  place 
where  people  resort,  within  the  meaning  of 
Code,  I  8243,  relating  to  playing  cards  in  a 


public  place.    McDaniel  v.  State,  35  Ala.  300, 
391. 

Clnbroom. 

The  term  ••public  place^"  within  the 
meaning  of  a  statute  prohibiting  card  play- 
ing in  a  public  place,  includes  a  clubroom  in 
a  hotel.  Goldstein  y.  State  (Tex.)  35  S.  W. 
289. 

Judicial  notice  will  not  be  taken  that  the 
term  "public  place,"  in  the  statute  prohibit- 
ing gaming  In  certain  designated  places, 
and  other  public  places,  does  not  Include  the 
rooms  o(  a  commercial  club,  to  which  only 
the  club  membera  and  invited  visitora  are 
admitted,  except  when  the  club  has  under 
discussion  some  question  affecting  public 
interest  Orant  v.  SUte,  27  8.  W.  127,  33 
Tex.  Or.  B.  527. 

Oomaioa  ^mnthUM^  lioiise* 

A  common  gambling  house  Is  a  public 
place,  within  the  meaning  of  the  statute 
against  gaming.  Rice  v.  State,  10  Tex.  545; 
Lafferty  v.  State,  56  S.  W.  623,  624,  41  Tex. 
Cr.  H.  606. 

The  term  ••public  place,"  within  the  stat- 
ute prohibiting  card  playing  in  certain  des- 
ignated places  and  other  public  places,  in- 
cludes a  house  not  occupied  as  a  dwelling 
house  or  a  business  house,  if  it  be  a  place 
where  people  commonly  resort  for  gambling 
or  other  purposes.  Wheelock  y.  State,  15 
Tex.  257,  259. 

Depot. 

••Public  place"  means  a  place  where  the 
public  has  a  right  to  go  and  be,  and  a  notice 
posted  In  a  railway  depot  will  be  deemed 
to  have  been  posted  in  a  public  place,  with- 
in the  requirement  of  Comp.  St  dlv.  5,  § 
1800.  Territory  y.  Lannon,  22  Pac.  495,  496, 
9  Mont  1. 

The  term  ••public  place,"  used  in  refer- 
ence to  the  immunity  of  a  railroad  from 
fencing  its  tracks  at  public  places,  Includes 
a  railroad  station.  Stewart  y.  Pennsylvania 
Co.,  28  N.  B.  211,  212,  2  Ind.  App.  142,  50 
Am.  St  Rep.  231. 

It  is  held  that  a  space  of  80  rods  on  each 
side  of  a  depot  which  was  formerly  a  flag 
station,  and  which  transacted  a  very  small 
amount  of  business,  is  not  a  public  place, 
within  the  meaning  of  the  statute  authoris- 
ing railroad  companies  to  leave  unfenced  a 
public  place  contiguous  to  depots,  and  nec- 
essary for  transaction  of  business.  Iowa 
Cent  B.  Co.  y.  Gushee,  49  UL  App.  609,  611. 

Inelosed  lot. 

An  inclosed  lot,  situated  80  yards  dis- 
tant from  the  streets  of  a  county  town, 
but  visible  from  the  street,  is  a  public  place, 
within  the  common-law  definition  of  an  ••af- 
fray."   Carwile  y.  State,  85  Ala.  392,  394. 


PUBLIC  PLACE 


5809 


PUBLIC  PLACE 


Ferr7b«»at. 

"Public  place,"  as  used  In  Code,  |  4207, 
prohibiting  playing  at  a  game  of  cards  in  a 
public  place,  shoulcl  be  construed  to  include 
a  ferryboat  while  fastened  in  the  middle  of 
a  navigable  river  at  a  ferry  regularly  li- 
censed, though  no  passengers  were  carried 
on  that  day.  Though  a  navigable  stream  is 
not  a  highway,  it  may  become  a  public  place 
by  force  of  circumstances.  Dickey  v.  State, 
68  Ala.  508,  609. 

Field  or  'vo«ds« 

A  field  surrounded  by  a  forest,  and  situ- 
ated one  mile  from  any  highway  or  other 
public  place,  does  not  lose  Its  private  char- 
acter, and  become  a  public  place,  by  the 
casual  presence  of  three  persons,  within  the 
meaning  of  the  statute  providing  for  the 
punishment  of  those  engaging  in  an  affray 
at  a  public  place.  Taylor  v.  State,  22  Ala. 
15,  16. 

The  term  •'public  place,"  within  the 
meaning  of  statutes  prohibiting  card  playing 
In  a  public  place,  does  not  Include  a  se- 
cluded place  on  top  of  a  mountain  in  a  dense 
thicket,  in  an  inclosed  pasture,  150  yards 
from  the  nearest  road,  and  near  no  hou«e, 
and  where  there  has  been  no  previous  play- 
ing.    Gerrells  v.  State  (Tex.)  26  S.  W.  894. 

A  hollow  more  than  100  yards  from  a 
house  where  spirituous  liquors  are  retailed, 
and  which  cannot  be  seen  from  the  public 
road,  and  from  which  such  road  could  not 
be  seen,  nor  the  place  where  the  liquor  was 
sold.  Is  not  a  public  place,  within  the  mean- 
ing of  Clay's  Dig.  p.  432,  {  8,  prohibiting  card 
playing  in  a  public  place.  Smith  v.  State,  23 
Ala.  89,  41. 

"Public  place,"  as  used  In  the  act  pro- 
hibiting gaming  in  a  public  place,  etc.,  does 
not  include  a  ravine,  thickly  surrounded  with 
brush  and  briers,  200  yards  from  a  public 
shooting  match  held  on  the  land  of  a  private 
];)erson.  Commonwealth  v.  Vandine  (Va.)  6 
Grat  689,  690. 

A  deep  hollow  In  some  woods,  about  400 
yards  from  a  store,  and  out  of  sight  of  any 
road,  Into  which  eight  people  went  on  a 
public  day,  when  there  was  a  large  assembly 
of  persons  at  the  storehouse,  in  the  country, 
for  the  piurpose  of  playing  cards,  is  not  a 
public  place,  within  the  meaning  of  the  stat- 
ute prohibiting  the  plajing  of  cards  at  a  pub- 
lic place.  The  mere  fact  of  the  persons  be- 
ing in  such  a  place  did  not  make  such  a  re- 
tired and  secluded  spot  a  public  place.  A 
place,  to  be  public,  must  be  so  in  one  of  two 
ways;  that  Is,  it  must  be  of  a  public  nature — 
public  per  se — like  the  street  or  highway,  or 
made  public  at  the  time  by  force  of  circum- 
stances.   Bythwood  v.  State,  20  Ala.  47,  49. 

"Public  place,"  as  used  In  a  statute  pro- 
hibiting cockfighting  in  a  public  place,  may 


Include  a  place  in  thick  woods,  half  a  milo 
from  any  public  highway  or  other  place  or- 
dinarily regarded  as  public,  if  a  large  num- 
ber of  persons  meet  at  such  place  for  the 
purpose  of  engaging  in  the  prohibited  sport 
Flnnem  v.  State,  22  South.  593,  115  Ala.  106. 

Higl^way,  road,  or  street. 

"Public  places,"  as  used  in  the  phrase 
"public  places,  theaters,  or  churches,"  does 
not  include  streets  or  roads.  Cavan  v.  City 
of  Brooklyn,  6  N.  Y.  Supp.  758,  760. 

A  highway  is  not  necessarily  a  public 
place,  within  the  meaning  of  a  statute  pro- 
viding for  the  punishment  of  those  engaging 
in  an  affray  In  a  public  place.  There  may 
be,  by  the  growth  of  timber  or  underbrush,  a 
part  of  the  highway  perfectly  concealed  from 
public  view,  and  as  private  as  anything  in 
the  commonwealth.  State  v.  Weekly,  29  Ind. 
206,  207.  So,  also,  under  statute  relating  to 
notorious  lewdness.  Williams  v.  State,  64 
Ind.  553,  555,  31  Am.  Bep.  135. 

A  public  place,  as  used  in  Acts  1875,  f 
11,  providing  for  the  punishment  of  any  per- 
son found  in  a  public  place  in  a  state  of  in- 
toxication, is  a  place  where  all  persons  are 
entitled  to  be.  A  public  street,  highway,  and 
sidewalk  is  a  public  place,  within  the  mean- 
ing of  the  statute.  State  v.  Waggoner,  52 
Ind.  481,  482;  State  v.  Moriarty,  74  Ind.  103, 
105. 

The  term  •'public  place,"  in  Rev.  St.  c. 
113,  §  9,  which  enacts  that  any  person  found 
drunk  in  any  street,  alley,  or  other  public 
place  shall  be  punished  therefor,  only  applies 
to  the  streets,  alleys,  or  other  public  places 
in  the  compact  part  of  the  city  or  village, 
and  not  to  the  common  highways  of  the  coun- 
try.   State  V.  Stevens,  36  N.  H.  59,  63. 

"Public  place,"  as  used  in  a  statute  pro- 
hibiting gaming  at  any  tavern,  inn,  etc.,  6t 
any  public  house  or  highway,  or  any  other 
public  place,  eta,  should  be  construed  to  In- 
clude a  neighborhood  road,  where  the  play- 
ing took  place  near  an  assemblage  of  per- 
sons, some  of  whom  were  looking  on  at  the 
playing,  and  others  passing  about  at  the  time. 
Mills  V.  State,  20  Ala.  86,.  88. 

The  term  "public  place,"  in  a  statute 
prohibiting  gaming  at  any  public  house,  or 
on  any  highway,  or  at  any  other  public  place, 
though  broad  enough  in  itself  to  include  a 
highway,  cannot  be  used  in  an  indictment  to 
describe  a  highway  as  highway  is  specifically 
mentioned  in  the  act  Bush  v.  State,  18  Ala. 
415. 

A  notice  of  a  school  meeting  In  a  quiet, 
rural  district,  posted  on  a  board  six  feet 
long  and  ten  Inches  wide,  fastened  in  or 
against  the  roadside  wall,  facing  the  road 
at  the  south  end  of  the  district,  is  posted  in 
a  "safe  and  public  place,"  within  the  re- 
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qolrement  of  Pub.  St  c.  52,  9  5.    Seabiuy  T. 
Howland,  8  Atl.  341,  343,  16  R.  I.  446. 

''Public  place,"  as  used  In  Rev.  Laws,  9 
1549,  requiring  tbe  posting  of  the  notice  of 
the  sale  of  farm  stock  to  be  posted  at  a  pub- 
lic place,  should  be  construed  to  include  the 
premises  where  attached,  if  on  a  public  road, 
and  the  notice  may  be  posted  on  the  fence, 
near  the  buildings.  Goss  y.  Cardell,  53  Vt 
447,  450. 

Inilra&ajpj. 

Aji  infirmary  kept  by  a  physician  is  a 
public  place,  within  the  statute  against  gam- 
ing in  public  places.  Flake  Y.  State,  Id  Ala. 
551. 

Imi  or  taTem. 

An  inn  and  a  post  office  are  prima  facie 
public  places,  within  the  meaning  of  a  stat- 
ute requiring  notice  of  a  tax  sale  to  be  post- 
ed at  public  places.  Holtt  y.  Bumham,  Gl  N. 
H.  620,  632.  But  see  Ramsay  y.  Hommell, 
81  N.  W.  271,  272,  68  Wis.  12. 

The  term  "public  place/'  in  the  gambling 
act,  prohibiting  gambling  in  an  ordinary  race 
field  or  other  public  place,  applies  to  tavern. 
Wortham  y.  Commonwealth  (Va.)  5  Rand. 
660,  676. 

The  term  "public  place,'*  within  the 
meaning  of  the  statute  prohibiting  certain 
games  at  any  ordinary  race  field  or  other 
public  place,  includes  an  eating  house.  Neal 
y.  Commonwealth  (Va.)  22  Grat  917,  018. 

Jury  rooai. 

A  grand  Jury  room,  while  the  grand  Jury 
is  in  session,  is  a  public  place,  within  Pen. 
Code,  art.  144a,  proTlding  for  a  fine  against 
a  person  found  intoxicated  in  any  public 
place.  Murchison  y.  State,  6  S.  W.  508,  24 
Tex.  App.  8. 

A  public  place,  within  the  meaning  of 
the  statute  prohibiting  card  playing  in  a 
public  place,  includes  a  Jury  room  forming 
part  of  a  courthouse,  even  though  it  is  occu- 
pied and  appropriated  by  a  particular  per- 
son as  a  sleeping  apartment,  unless  such  oc- 
cupancy is  by  permission  derived  from  the 
county  court  Wilcox  y.  State,  26  Tex.  145, 
146. 

KavlKable  water. 

"Public  place,"  within  the  meaning  of 
the  law  of  nuisances,  which  authorized  an  in- 
dictment for  committing  a  nuisance  in  a  pub- 
lic place,  includes  a  public  highway  or  a 
navigable  river,  and  hence  the  pollution  of  a 
navigable  river  which  is  a  public  highway  is 
indictable.  State  v.  Wabash  Paper  Co.,  51 
N.  B.  940,  051,  21  Ind.  ApQ-  167. 

Ofioe, 

The  term  "public  place,"  in  the  gaming 
law,  cannot  be  construed  to  include  a  law- 


yer's office,  occupied  as  a  sleeping  apartment, 
the  doors  of  which  were  locked  and  the  cur- 
tains drawn  over  the  windows  in  the  night- 
time; the  plajring  which  took  place  therein 
being  by  permission  of  the  person  occupying 
the  room  as  a  sleeping  apartment  Burdlne 
y.  State,  25  Ala.  60,  63. 

A  lawyer's  office  is  a  public  house,  within 
the  meaning  of  that  term  as  used  in  Code,  § 
3243,  prohibiting  gambling  in  a  public  house; 
and  where  such  office  consists  of  two  rooms, 
front  and  back,  connected  by  a  door,  in  each 
of  which  professional  business  is  transacted, 
the  two  rooms  are  equally  within  the  mean- 
ing of  the  words  "public  house."  Smith  y. 
State,  87  Ala.  472,  473. 

A  lawyer's  office  may  be  a  public  place 
during  the  usual  hours  of  business,  and  pri- 
vate during  the  evening  and  night  A  law- 
yer's office  may  also,  and,  in  times  like  the 
present  many  doubtless  are,  very  i)rivate 
and  quiet  and  undisturbed  places  at  all 
hours.  Whether  a  place  is  a  public  place  or 
not  in  contemplation  of  the  statute  on  the 
subject  of  gaming,  is  a  question  of  fact,  or 
a  mixed  question  of  law  and  fact  and  is 
always  proper  to  be  submitted  to  the  Jury 
under  the  instructions  of  the  court  Par- 
ker y.  State,  26  Tex.  204.  207. 

A  physician's  office  is  not  a  public  i^ace, 
within  the  statute  against  gaming  in  a 
public  place,  when  the  playing  is  at  night, 
with  closed  doors  and  curtained  windows, 
and  the  person  occupying  it  as  a  sleeping 
room  being  in  the  habit  of  inviting  his 
friends  to  come  to  his  room  for  the  pur- 
pose of  playing,  though  the  room  adjoins  a 
merchant's  counting  room,  with  a  door  com- 
municating between  thenu  Sherrod  y.  States 
25  Ala.  78,  79. 

The  term  "public  place,"  in  a  statute 
prohibiting  card  playing  in  public  places,  in- 
cludes the  office  of  a  manufacturer  of  medi- 
cine, to  which  the  public  has  access  at  all 
times.  Williams  y.  State  (Tex.)  34  a  W. 
271. 

Omnilius. 

An  omnibus  is  a  public  place,  so  as  to 
make  a  nuisance  committed  therein  by  ex- 
posing one's  person  to  more  than  one  person 
a  public  nuisance.  Reg.  y.  Watson,  20  Eng. 
Law  &  Bq.  599,  600;  Reg.  y.  Holmes,  Id.  597. 

Post  oAoe^ 

A  post  office  la  prima  ftide  a  public  place, 
within  the  meaning  of  a  statute  requiring 
notice  of  a  tax  sale  to  be  posted  at  public 
places.    Hoitt  v.  Bm-nham,  61  N.  H.  620,  B32. 

The  requirement  of  posting  notice  of  a 
tax  sale  at  four  public  places  in  the  county  is 
not  satisfied  by  posting  notices  in  the  offices  of 
the  county  treasurer  and  two  liotels  and  in 
the  post  office  of  a  yillage,  for,  while  tlie 
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tbree  public  places  named,  outside  of  the 
treasurer's  oflace,  may  have  been  public  pla- 
ces so  far  as  the  village  was  concerned,  they 
were  not  necessarily  public  places  so  far  as 
the  people  were  concerned,  within  the  mean- 
ing of  the  statute.  Ramsay  t.  Hommel,  31 
N.  W.  271,  272,  68  Wis.  12. 

PriTate  dwellins. 

The  assemblage  of  eight  or  ten  persons 
by  Invitation  at  a  private  house  or  room,  to 
which  the  public  have  not  the  right  to  go, 
for  the  purpose  of  playing  cards  or  partici- 
pating In  social  amusements,  does  not  consti-, 
tute  such  house  or  room  a  public  place,  with- 
in a  statute  prohibiting  the  playing  of  cards 
at  a  public  place.  A.  private  bouse  or  a  bed- 
room, at  which  even  a  dozen  or  more  are  as- 
sembled by  invitation,  does  not  lose  its  char- 
acter of  privacy,  and  become  thereby  a  pub- 
lic place.    Coleman  v.  State,  20  Ala.  51,  68. 

"Public  place,"  as  .used  in  a  statute  for- 
bidding gambling  in  a  public  place,  does  not 
necessarily  mean  a  place  which  is  public  in 
the  ordinary  acceptation  of  the  word;  but 
any  house  to  which  all  may  go,  day  or  night, 
and  indulge  in  gaming,  is  a  public  place, 
within  the  meaning  of  the  statute.  A  dwell- 
ing house  or  private  room  is  within  the  stat- 
utory prohibition  if  it  is  open  to  those  who 
would  resort  tWther  to  gratify  their  passion 
for  gaming,  and  frequently  the  greater  the 
air  of  secrecy  which  is  given  the  place,  the 
more  effectual  is  the  deception.  Prima  facie 
a  dwelling  house  is  a  private  place,  but, 
where  the  evidence  tends  to  show  that  it  is 
used  for  other  than  private  purposes,  and  as 
a  resort  to  those  who  would  indulge  in  gam- 
ing, it  is  a  public  place.  Nlckols  v.  State, 
20  South.  564,  565,  111  Ala.  58. 

The  term  "public  place,"  in  Pen.  Code, 
art  355,  making  it  criminal  to  play  with 
cards  at  any  house  for  retailing  spirituous 
liquor,  or  any  other  public  house  or  place, 
does  not  include  a  private  house,  even  though 
there  is  habitual  card  playing,  not  otherwise 
unlawful,  conducted  in  such  house.  Miller  v. 
State,  84  S.  W.  959,  960,  35  Tex.  Cr.  R.  650. 

"Public  place,"  as  used  in  Act  March  17, 
1875,  p.  55,  §  11,  making  it  penal  to'  be  found 
in  a  state  of  intoxication  in  a  public  place, 
cannot  be  construed  to  Include  the  private 
house  of  a  gentleman,  at  which  he  gives  or 
holds  a  social  party.  It  is  not,  in  any  sense 
of  society  or  government,  understood  to  be 
a  public  place.  A  public  place  is  one  where 
all  persons  have  a  right  to  go,  while  a  social 
party  given  by  a  gentleman  is  a  place  where 
only  those  invited  have  a  right  to  go  or  be 
present.  State  v.  Sowers,  52  Ind.  311,  312; 
State  V.  Tincher,  51  N.  E.  943,  944,  21  Ind. 
App.  142. 

"Public  place,"  as  used  in  Comp.  St  128- 
181,  requiring  the  posting  of  the  advertise- 
ment of  notice  of  sale  of  land  for  taxes  in 


some  public  place  in  the  town  or  place  where 
the  lands  to  be  sold  are  situated,  in  the  ab- 
sence of  any  place  more  public,  should  be 
construed  to  include  a  dwelling  house.  The 
term  "public  place,"  as  used  in  the  statute, 
is  relative.  What  might  be  a  public  place  in 
a'  crowded  and  populous  city,  and  what 
would  be  a  public  place  in  a  small  town, 
sparsely  inhabited,  are  entirely  different 
questions.    Gaboon  v.  Coe,  57  N.  H.  556,  559. 

Railway  oarrlage. 

A  railway  carriage,  during  its  passage 
in  traveling  from  one  place  to  another  on  the 
line  of  railway,  is  not  an  open  and  public 
place,  within  5  Geo.  IV,  c.  83,  |  4,  relating  to 
gaming  in  public  places.  In  re  Freestone, 
36  Bug.  Law  &  Eq.  532,  534. 

Room. 

A  room  in  a  hotel,  set  ai)art  and  occupied 
by  a  guest,  is  not  a  public  place,  within  a 
statute  authorizing  a  conviction  for  drunken- 
ness in  a  public  place.  Bordeaux  v.  State, 
19  S.  W.  G03,  604,  31  Tex.  Cr.  R.  37.  But  a 
room  in  an  inn,  provided  for  the  accommoda- 
tion of  guests,  which  was  engaged  temporari- 
ly for  the  purpose  of  private  gaming,  and  not 
for  a  guest's  habitation  or  abode,  was  not  a 
private  room,  but  a  part  of  the  public  place. 
Comer  v.  State,  10  S.  W.  106,  107,  26  Tex. 
App.  509. 

Under  the  direct  provisions  of  Pen.  Code, 
art.  356,  any  room  attached  to  a  public  house, 
and  commonly  used  for  gaming,  is  a  public 
place,  within  a  statute  prohibiting  gaming  in 
a  public  place;  but  a  private  room  of  an  inn 
or  tavern  is  not  within  the  meaning  of  "pub- 
lic place,"  unless  such  room  is  commonly 
used  for  gaming.  Weiss  v.  State,  16  Tex. 
App.  431,  432. 

A  room  in  an  outhouse  within  an  in- 
closure  of  a  tavern  lot,  which  had  one  time 
been  used  in  connection  with  the  tavern, 
and  the  room  over  which  is  still  so  used, 
having  been  rented  by  a  third  person,  and 
held,  used,  and  controlled  by  him  independ- 
ent of  the  proprietor  of  the  tavern,  though 
the  occupier  boarded  at  the  tavern,  and  the 
servants  belonging  to  \t  attended  to  the 
room,  is  not  a  public  place,  within  Code,  c. 
198,  §  4,  p.  743,  prohibiting  gaming  in  a  pub- 
lic place.  Purcell  v.  Commonwealth  (Va.) 
14  Grat  679,  680. 

A  public  place,  within  the  meaning  of 
the  statute  prohibiting  gambling  in  a  public 
place,  does  not  apply  to  rooms  in  the  upper 
part  of  a  leased  building,  by  reason  of  the 
fact  that  the  lower  part  of  the  buirdlng  is 
occupied  by  another  lessee  as  a  grocery  store. 
Holtzclaw  V.  State,  26  Tex.  682. 

A  room  in  a  building  adjoining  and  con- 
nected with  a  hotel  or  tavern,  which  is  clos- 
ed against  outsiders,  is  not  a  public  place. 
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within   the  meaning  of   the   gaming   laws. 
State  V.  Brast,  7  S.  B.  11.  12,  81  W.  Va.  380. 

An  allegation  in  an  indictment  under  a 
statute  prohibiting  gaming  in  a  public  place, 
charging  that  a  game  was  played  in  a  public 
place,  to  wit,  in  a  room  back  of  the  Gilt 
Bdge  Saloon,  is  insufficient  to  show  gaming 
in  a  public  place,  but  it  is  necessary  to  al- 
lege the  facts  showing  that  the  gaming  was 
in  a  public  place.  Jackson  t.  State,  16  Tex. 
App.  373,  374. 

A  back  room  occupied  by  the  register  in 
chancery  as  a  bedroom,  adjoining  the  front 
room,  which  was  his  office,  and  communicat- 
ing with  it  by  a  public  door,  is  not  a  public 
place,  within  a  statute  providing  for  the 
punishment  of  any  one  playing  at  any  game 
of  cards  at  a  public  place;  the  house  being 
surrounded  in  the  rear  by  a  high  fence,  and 
the  playing  having  taken  place  at  night, 
when  the  doors  were  locked  and  the  win- 
dows closed,  and  the  persons  present — ^about 
eight  in  number — ^having  come  by  invitation 
from  the  occupier  of  the  room,  who  entered 
through  a  back  door,  and  not  through  the 
public  office.  A  room  in  which  every  one 
having  business  has  a  right  to  enter,  such 
as  the  register's  office,  is  a  public  place,  but 
his  bedroom,  where  no  one  had  a  right  to 
enter  unless  invited  by  the  owner,  is  not  a 
public  place.  Roquemore  y.  State,  19  Ala. 
528,  531. 

The  words  "public  place,  to  wit,  a  beer 
saloon,"  do  not  properly  describe  a  room  over 
the  saloon,  not  shown  to  have  any  connection 
with  the  saloon  in  its  business  or  public  ca- 
pacity; and  therefore  such  a  room,  \n  an  in* 
dictment  for  plajring  cards,  is  not  properly 
described  by  such  phrase.  O'Brien  y.  State, 
10  Tex.  App.  544,  545. 

Saloon* 

The  term  ••public  place,"  within  the 
meaning  of  the  statute  forbidding  card  play- 
ing at  a  public  place,  includes  a  house  for  re- 
tailing spirituous  liquors.  Borchen  v.  State, 
21  S.  W.  192,  81  Tex.  Cr.  R.  517. 

Seboolhoiue. 

A  schoolhouse  Is  a  public  place,  within 
the  meaning  of  Rev.  St  c.  76,  requiring  the 
notice  of  the  time  and  place  of  sale  of  an  eq- 
uity of  redemption  to  be  posted  in  a  public 
place.    Wilson  v.  Bucknam,  71  Me.  545,  547. 

fll&op. 

Under  Clay's  Dig.  482,  |  8,  providing  for 
the  punishment  of  any  person  playing  at 
cards  at  any  public  place  or  in  any  outhouse 
where  people  resort,  ••public  place"  should  be 
construed  to  include  a  shoemaker's  shop,  into 
and  out  of  which  many  passed  during  the 
gaming,  though  five  or  six  were  not  admitted. 
Campbell  v.  State,  17  Ala.  309,  871. 


As  used  in  a  statute  providing  that  be- 
fore lands  are  sold  for  taxes  an  advertise- 
ment shall  be  posted  up  In  some  public 
place  in  the  town  or  place  where  the  lands 
lie,  "public  place"  cannot  be  construed  to  in- 
clude a  shoemaker's  shop.  The  general  un- 
derstanding of  the  community  is  that  houses 
of  public  worship,  inns,  and  perhaps,  in 
some  places,  shops  where  goods  are  retailed, 
are  public  places.  Tidd  v.  Smith,  3  N.  H. 
178,  179. 

••Public  place,"  as  used  in  the  Criminal 
Code,  prohibiting  gaming  In  public  places, 
does  not  include  a  private  blacksmith  shop, 
20  feet  from  a  public  road,  and  having  the 
door  closed.  Graham  v.  State,  16  South. 
934,  935,  105  Ala.  180. 

A  statute  requiring  notices  of  a  sale  of 
real  estate  to  be  posted  in  a  public  place 
means  a  place  where  the  notice  is  likely  to 
give  information  to  those  interested,  and  who 
may  probably  become  bidders  at  the  sale. 
A  ••public  place"  is  a  relative  term.  What 
is  a  public  place  for  one  purpose  is  not  for 
another.  A  blacksmith's  shop  in  the  country, 
or  a  tree  at  the  intersection  of  public  roads, 
would  be  a  public  place,  within  the  contem- 
plation of  the  statute,  if  in  the  vicinity  of 
the  lands,  but  it  would  clearly  be  an  abuse 
of  discretion  thus  to  advertise  town  lots  in  a 
place  20  miles  distant  Cummins  v.  Little,  16 
N.  J.  Eq.  (1  0.  a  Green)  48,  58. 

Steamboat. 

A  steamboat  employed  in  carrying  pas- 
sengers and  freight  is  a  ••public  place,"  with- 
in the  meaning  of  a  statute  providing  for  the 
punishment  of  any  person  playing  any  game 
of  cards  or  dice  at  a  public  place.  Coleman 
y.  State,  13  Ala.  602,  603. 

Store. 

••Public  place,"  as  used  In  1  Rev.  Code,  c. 
147,  p.  563,  S  5,  forbidding  the  unlawful  play- 
ing of  cards  at  a  public  place,  may  include 
a  storehouse  at  which  goods  are  vended.  It 
is  a  public  plaice  so  long  as  it  is  kept  open 
for  the  purpose  of  selling  goods,  but  when 
the  business  of  the  day  is  ended,  the  store- 
house bona  fide  shut  up,  and  the  doors  closed, 
it  ceases  prima  facie  to  be  a  public  place, 
and,  in  the  absence  of  other  proof,  is  not  to 
be  regarded  as  a  public,  but  a  private,  place. 
When  reopened  it  again  becomes  a  public 
place  in  point  of  fact  and  legal  contempla- 
tion. Even  when  the  doors  are  closed  and 
all  sales  have  ceased,  the  business  of  the 
day  being  ended,  it  may  still  be  a  public 
place.  The  storehouse  In  the  night,  after  the 
business  of  the  store  is  ended  and  the  doors 
shut  in  the  absence  of  other  proof  as  to  its 
character,  does  not  continue  In  that  state  of 
things  to  be  a  public  place,  merely  because 
it  was  a  storehouse,  open  to  the  public,  In 
the   daytime.     Windsor   t.    Commonwealth 
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(Va).  4  Leigh,  680,  681;  Commonwealth  t. 
Feazle  (Va.)  8  Grat  685,  687. 

PX7BLIC  POLICY. 

Synonymous  with  policy  of  the  law,  see 
"Policy  of  Law." 

By  "public  policy"  Is  Intended  that  prin- 
ciple of  the  law  which  holds  that  no  subject 
can  lawfully  do  that  which  has  a  tendency  to 
be  injurious  to  the  public  or  against  the  pub- 
lic good,  which  may  be  termed  the  "policy 
of  the  law,"  or  'tJubllc  policy  in  relation  to 
the  administration  of  law."  Bgerton  v.  Barl 
Brownlow,  4  H.  L.  Cas.  1,  235;  Fearnley  y. 
De  Mainville.  30  Pac.  73,  75,  6  Colo.  App.  441; 
Dean  v.  Clark,  30  N.  Y.  Supp.  45,  48,  80  Hun, 
80;  Trenton  Pass.  R.  Co.  v.  Guarantors* 
Liability  Indemnity  Co.,  37  Ail.  609,  610,  60 
N.  J.  Law,  24G,  44  L.  R.  A.  213;  Boston  & 
A.  R.  Co.  V.  Mercantile  Trust  &  Deposit  Co. 
(Md.)  84  Atl.  778,  785,  38  L.  R.  A.  97;  Peo- 
ple V.  Chicago  Gas  Trust  Co.,  22  N.  B.  798, 
799,  130  111.  268,  8  L.  R.  A.  497,  17  Am.  St. 
Rep.  319;  McNamara  t.  Gargett,  36  N.  W. 
218,  221,  68  Mich.  454,  18  Am.  St.  Rep.  355; 
Union  Cent.  Life  Ins.  Co.  v.  Champlin,  65 
Pac.  836,  837,  11  Okl.  184,  56  L.  R.  A.  100; 
Robson  y.  Hamilton,  69  Pac.  661,  653,  41  Or. 
239. 

By  "public  policy"  is  Intended  that  prin- 
ciple of  the  law  which  holds  that  no  sub- 
ject can  lawfully  do  that  which  has  a  tenden- 
cy to  be  injurious  to  the  public  or  against  the 
public  good,  which  may  be  termed  the  "pol- 
icy of  the  law,"  or  "public  policy  in  relation 
to  the  administration  of  the  law."  Disbrow 
V.  Cass  County  Sup'rs,  93  N.  W.  686,  586,  119 
Iowa,  538  (citing  Greenh.  Pub.  Pol.  2). 

Public  policy  is  but  the  manifest  will  of 
the  state.  Jacoway  y.  Denton,  25  Ark.  625, 
634. 

Public  policy  Is  a  yariable  quality,  but  it 
is  only  yariable  in  so  far  as  the  habits,  ca- 
pacities and  opportunities  of  the  public  haye 
become  more  varied  and  complex,  and  the 
principles  to  be  applied  haye  always  remain- 
ed unchanged  and  unchangeable.  It  is  not 
the  interest  of  the  parties  alone  which  is  to 
be  considered  the  true  test,  but  in  each  par- 
ticular case,  Tinder  the  facts,  the  judicial 
inquiry  is,  will  the  enforcement  of  the  condi- 
tion be  inimical  to  the  public  interests? 
Wakefield  y.  Van  Tassell,  66  N.  B.  830.  831. 
202  111.  41.  95  Am.  St  Rep.  207. 

"Public  policy"  is  a  term  of  yague  and 
uncertain  meaning,  which  it  pertains  to  the 
lawmaking  power  to  define,  and  courts  are 
apt  to  encroach  on  the  domain  of  that  branch 
of  government  if  they  characterize  a  trans- 
action as  invalid  because  it  is  contrary  to 
public  policy,  unless  the  transaction  contra- 
venes some  positive  statute  or  some  well- 
established  rule  of  law.    An  agreement  be- 


tween purchasers  of  stock  in  a  corporation, 
binding  them  to  keep  control  of  the  corpora- 
tion from  passing  to  persons  other  than  them- 
selves, and  the  shares  for  five  years  to  be 
voted  in  one  block,  the  vote  to  be  determin- 
ed by  ballot  between  them,  does  not  contra- 
vene public  policy.  Smith  v.  San  Francisco 
&  N.  P.  R.  Co.,  47  Pac.  582,  589,  115  Cal.  584, 
35  L.  R.  A.  309,  56  Am.  St  Rep.  119. 

The  general  rule  of  law  is  stated  to  be 
that  whatever  tends  to  injustice  or  oppres- 
sion, restraint  of  liberty  and  natural  or  legal 
right  or  to  the  obstruction  of  justice,  or  to 
the  violation  of  a  statute,  and  whatever  is 
against  good  morals,  when  made  the  subject 
of  a  contract,  is  against  public  policy  and 
void.  Tarbell  v.  Rutland  R.  Co.,  61  Atl.  6,  7, 
73  Vt  847,  66  L.  R.  A.  656,  87  Am.  St  Rep. 
734. 

Precisely  what  "public  policy,"  is  in  any 
given  case,  may  frequently  be  a  matter  of 
contention,  and  its  application  a  subject  of 
dispute.  The  strict  meaning  of  the  ex- 
pression has  never  been  defined  by  the  courts, 
but  has  been  left  loose  and  free  of  defini- 
tion in  the  same  manner  as  "fraud."  This 
rule,  however,  may  be  safely  laid  down: 
That  whenever  any  contract  conflicts  with 
the  morals  of  the  times,  and  contravenes  any 
established  interest  of  society,  it  is  void, 
as  being  against  public  policy.  Pueblo  & 
A.  V.  R.  Co.  V.  Taylor,  6  Colo.  1,  8,  45  Am. 
Rep.  612  (citing  Story,  Cont  ft  546);  Mc- 
Namara y.  Gargett,  36  N.  W.  218,  221,  68 
Mich.  454,  13  Am.  St  Rep.  355. 

Public  policy  is  variable;  the  very  re- 
verse of  that  which  is  the  policy  of  the  pub- 
lic at  one  time  may  become  public  policy 
at  another ;  hence  no  fixed  rule  can  be  given 
by  which  to  determine  what  is  public  pol- 
icy. The  authorities  all  agree  that  a  con- 
tract is  not  void  as  against  public  policy 
unless  it  is  injurious  to  the  interests  of  the 
public,  or  Contravenes  some  established  in- 
terest of  society.  Hartford  Fire  Ins.  Co.  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  20  Sup.  Ct 
33,  37,  175  U.  S.  91,  44  L.  Ed.  84;  Griswold 
y.  Illinois  Cent  Ry.  Co..  67  N.  W.  843,  844, 
90  Iowa,  266,  24  L.  R.  A.  647. 

Public  policy  is  the  principle  under  which 
freedom  of  contract  or  private  dealing  is 
restricted  by  law  for  the  good  of  the  com- 
munity. People's  Bank  v.  Dalton,  37  Pac. 
807,  808.  2  Okl.  476  (citing  Black  Law  Diet.). 

"Whenever  any  contract  conflicts  with 
the  morals  of  the  time  and  contravenes  any 
established  interest  of  society,  it  Is  void  as 
being  against  public  policy."  Kitchen  y. 
Greenabaum,  61  Mo.  110,  111. 

Public  policy  in  the  administration  of 
the  law  by  the  court  is  essentially  different 
from  what  may  be  public  policy  in  the  view 
of  the  Legislature.  With  the  Legislature  it 
may  be,  and  often  is,  nothing  more  than  ex- 
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pedlency.  The  public  policy  which  dictates 
the  enactment  of  a  law  is  determined  by  the 
wisdom  of  the  Legislature.  Enders  ▼.  End- 
ers,  30  Atl.  129,  164  Pa.  266,  27  L.  B.  A.  56, 
44  Am.  St  Rep.  508. 

In  determining  whether  a  contract  is 
contrary  to  public  policy,  the  nature  of  the 
subject-matter  determines  the  source  from 
which  such  question  Is  to  be  solved.  There 
Is  a  public  policy  of  the  nation  applicable  to 
all  matters  wherein  the  people  at  large  are 
Interested,  including  those  committed  to  the 
control  of  the  national  government,  and  co- 
extensive with  the  boundaries  of  the  Union, 
and  also  a  state  public  policy  adapted  to 
the  circumstances  of  the  locality  embraced 
within  the  boundaries  of  the  state,  and  ap- 
plicable to  all  matters  within  state  control. 
Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St 
P.  R.  Co.  (U.  S.)  62  Fed.  904,  906. 

Judicial  tribunals  hold  themselves  bound 
to  the  observance  of  rules  of  extreme  caution 
when  Invoked  to  declare  a  transaction  v(4d 
on  grounds  of  public  policy,  and  prejudice  to 
the  public  Interest  must  clearly  appear  be- 
fore a  court  would  be  warranted  In  pronoun- 
cing a  transaction  void  on  this  account  It 
Is  said  that  the  power  of  courts  to  declare  a 
contract  void  for  being  in  contravention  of 
sound  public  policy  Is  a  very  delicate  and 
undefined  power,  and,  like  the  power  to  de- 
clare a  statute  unconstitutional,  should  be 
exercised  only  in  cases  free  ftom  doubt 
Smith  V.  Du  Bose,  8  S.  B.  309,  814,  78  Ga. 
413,  6  Am.  St  Rep.  260. 

As  coTemed  by  ooastltntieii,  laws,  or 
Jndioial  deoisions. 

"The  term  •public  policy'  Is  frequently 
used  In  a  very  vague,  loose,  or  Inaccurate 
sense.  The  courts  have  often  found  It  nec- 
essary to  define  Its  judicial  meaning,  and 
have  held  that  a  state  can  have  no  public 
policy  except  what  Is  to  be  found  In  Its 
Constitution  and  laws.  •  •  •  Therefore, 
when  we  speak  of  the  public  policy  of  the 
state,  we  mean  the  law  of  the  state,  whether 
found  In  the  Constitution,  statutes,  or  judi- 
cial records."  People  v.  Hawkins,  61  N.  B. 
257.  260,  157  N.  Y.  1,  42  L.  R.  A.  490,  68  Am. 
St  Rep.  736. 

The  public  policy  of  a  state  or  nation 
must  be  determined  by  its  constitution,  laws, 
and  judicial  decisions,  not  by  the  varying 
opinion  of  laymen,  lawyers,  or  judges  as  to 
the  demands  or  interests  of  the  public. 
Hartford  Fite  Ins.  Co.  y.  Chicago,  M.  &  St 
P.  R.  Co.  (U.  S.)  70  Fed.  201,  202,  17  O.  C. 
A.  62,  30  L.  R.  A.  193;  United  States  v. 
Trans-Missouri  Freight  Ass'n  (U.  S.)  58  Fed. 
58,  59,  7  C.  C.  A.  15,  24  L.  R.  A.  73. 

The  term  ••public  policy,"  as  It  Is  popu- 
larly used  and  defined,  makes  It  an  unknown 
and  variable  quantity,  much  too  indefinite 
and  uncertain  to  be  made  the  foundation  of 


a  judgment  The  cmly  authentic  and  ad- 
missible evidence  of  the  public  policy  of  a 
state  on  any  given  subject  is  its  Constitu- 
tion, laws,  and  judicial  decisions.  The  pub- 
lic policy  of  a  state  of  which  courts  take  no- 
tice, and  to  which  they  give  effect  must  be 
deduced  from  these  sources.  Swann  v. 
Swann  (U.  S.)  21  Fed.  299,  301. 

••Perhaps  the  most  concise  and  satisfac- 
tory definition  of  the  term  is  that  'public 
policy*  is  a  policy  which  must  be  established 
either  by  law,  by  courts,  or  by  general  con- 
sent" In  re  Lampson*s  Will,  53  N.  Y.  Supp. 
531,  532,  33  App.  Div.  49. 

In  determining  the  question  what  Is  the 
public  policy  of  a  state  and  what  Is  contrary 
to  It  the  court  cannot  look  at  general  consid- 
erations of  the  supposed  public  interests  and 
policy  of  a  state  beyond  what  its  constitution 
and  laws  and  judicial  decisions  make  known. 
The  court  is  not  at  liberty  to  travel  out  of 
the  record  In  order  to  ascertain  what  is 
against  public  policy  of  a  state.  Vldal  v. 
Guard's  Ex'rs.  43  U.  S.  (2  How.)  127,  197,  11 
L.  Ed.  205. 

Questions  of  public  policy  as  affecting 
the  liability  for  acts  done,  or  upon  contracts 
made  and  to  be  performed,  within  one  of  the 
states  of  the  Union,  when  not  controlled  by 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  or  by  the  principles  of  the 
commercial  or  mercantile  law,  or  general 
jurisprudence  of  national  application,  are 
governed  by  the  law  of  the  state  as  ex- 
pressed in  its  own  Constitution  and  statutes, 
or  declared  by  Its  highest  court  Hartford 
Fire  Ins.  Co.  y.  Chicago,  M.  &  St  P.  Ry.  Co., 
20  Sup.  Ct  33,  37,  175  U.  &  91,  44  L.  Ed.  84 

PUBUO  POND. 

In  Maine,  ponds  containing  more  than 
10  acres  are  public.  Brastow  v.  Rockport 
Ice  Co.,  77  Me.  100,  103. 

Bodies  of  water  containing  more  than  10 
acres  of  land,  which  prior  to  the  year  1647 
had  not  been  appropriated  to  private  persons, 
but  were  used  by  the  colonists  in  common 
for  public  use,  are  public  ponds.  These 
ponds  were  by  ordinance  made  public,  and 
the  public  was  entitled  to  free  access  there- 
to for  fishing,  boating,  fowling,  bathing,  skat- 
ing, taking  water  for  domestic  and  agricul- 
tural purposes,  cutting  and  taking  ice,  etc 
Inhabitants  of  West  Roxbury  y.  Stoddard,  89 
Mass.  (7  Allen)  158,  170,  171. 

PUBLIC  POSITION. 

Laws  1884,  p.  231,  provides  that  an  hon- 
orably discharged  soldier  holding  a  public 
office  or  position  In  any  city,  whose  term  of 
office  is  not  fixed  by  law,  and  who  receives 
a  salary  from  the  city,  may  not  be  removed 
except  for  good  cause  shown  after  hearing. 
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Held,  that  a  clerk  in  the  city  treasurer's 
office  is  a  person  holding  a  '^public  position," 
within  the  meaning  of  the  statute.  MacDon- 
ald  Y.  City  of  Newark,  26  AU.  82,  83,  G5  N. 
J.  Law  (26  Vroom)  267. 

PUBLIC  PRIHTINO. 

By  '"public  printing**  is  meant  that 
which  is  directly  ordered  by  the  Legislature 
or  performed  for  the  agents  of  the  state  gov- 
ernment authorized  to  procure  it  to  be  done. 
Ellis  y.  State,  4  Ind.  1,  6. 

PUBLIC  PROPERTY. 

Land,  when  used  by  the  proprietor  of 
priyate  schools  so  as  to  enable  him  to  cheap- 
ly supply  the  table,  cannot  be  claimed  to  be 
"public  property,"  within  the  Constitution, 
exempting  public  property  used  for  public 
purposes  from  taxation,  for  to  give  it  such  a 
character  it  is  believed  that  the  ownership 
should  be  in  the  state  or  some  of  its  munici- 
pal subdivisions,  and  it  may  be  that  Its  use 
would  have  to  be'  not  only  under  their  con- 
trol, but  for  a  purpose  for  which  the  state 
or  said  municipal  subdivision  is  authorized 
to  use  property,  held  by  them  for  the  benefit 
of  the  public.  St.  Edwards*  College  v.  Mor- 
ris, 17  S.  W.  612.  82  Tex.  1. 

"Public  property,**  within  the  meaning 
of  that  clause  of  the  Constitution  authorizing 
the  General  Assembly  to  exempt  from  taxa- 
tion all  public  pn^erty,  embraces  only  such 
property  as  Is  owned  by  the  state  or  some 
political  division  thereof,  and  title  to  which 
is  vested  directly  in  the  state  or  one  of  its 
subordinate  political  divisions,  or  In  some 
person  holding  exclusively  for  the  benefit 
of  the  state  or  a  subordinate  public  corpora- 
tion. Board  of  Trustees  of  Gate  City  Guard 
y.  City  of  Atlanta,  39  S.  B.  394,  113  Ga.  883. 

Const,  art  9,  S  3,  declares  that  public 
property  used  exclusively  for  any  public  pur- 
pose shall,  by  general  laws,  be  exempted 
from  taxation.  Held,  that  such  property 
does  not  embrace  real  property  owned  and 
leased  by  a  private  party  who  receives  and 
retains  all  revenues,  although,  under  con- 
tract with  the  owners,  the  authorities  of  a 
municipality  have  ordained  that  the  property 
shall  be  a  public  market  place,  and  it  is  ex- 
clusively used  for  that  purpose;  the  authori- 
ties of  the  municipality  also  regulating  the 
business  to  the  extent  necessary  for  the  pub- 
lic welfare.  State  v.  Cooley,  64  N.  W.  379, 
380,  62  Minn.  183,  29  L.  R.  A.  777. 

Const  §  170,  provides  that  public  prop- 
erty used  for  public  purposes  shall  be  ex- 
empt from  taxation.  "Public  property'*  here 
means  such  property  as  is  necessarily  used 
for  governmental  purposes.  In  City  Of  Cov- 
ington V.  Commonwealth,  39  S.  W.  836,  107 
Ky.  680,  the  court  said:  "Property  used  by 
a  city  for  public  or  governmental  purposes 
is  exempt,  while  that  adopted  for  conven- 


ience of  the  citizens  individually  or  collec- 
tively is  subject  to  taxation.*'  City  of 
Owensboro  v.  Commonwealth,  49  S.  W.  320, 
822,  105  Ky.  344,  44  L.  R.  A.  202. 

In  discussing  the  question  of  whether  or 
not  property  held  by  a  municipal  corporation 
is  private  property  or  public  property,  the 
court  says:  "In  one  sense  the  property  was 
private  property— that  is,  property  owned 
by  the  corporation  for  the  public  use  of  the 
inhabitants  of  the  city.  The  inhabitants  of 
a  city,  who  are  in  fact  the  corporators  under 
a  charter  creating  a  municipality,  are  a  por- 
tion of  that  general  public  which  constitute  a 
state;  and  they  are  also  that  particular  pub- 
lic which  constitute  a  municipality.  The 
municipality  may  hold  property  in  which  all 
the  inhabitants  of  a  state  or  of  a  county  may 
be  said  to  have  an  interest  in  some  respect, 
but  not  as  owners  or  proprietors;  and  it  may 
also  hold  property  in  which  the  inhabitants 
of  the  municipality  alone  may  properly  be 
said  to  have  an  interest.  Both  classes  of 
property  are  public — ^the  one,  as  to  the  peo- 
ple of  the  whole  state  or  county;  the  other, 
more  particularly,  as  to  the  inhabitants  of 
the  municipality.  It  Is  only  in  this  sense 
that  the  words  'public'  and  •private'  can  with 
propriety  be  applied  to  such  property,  when 
held  by  a  municipality.  Although  the  prop- 
erty held  for  the  municipality  is  in  fact  pub- 
lic, as  common  to  all  the  inhabitants  of  a 
city,  it  nevertheless  may  justly  be  said  to 
be  private  property,  as  being  such  property 
as  is  exempt  from  being  taken  or  applied  to 
any  other  public  use  by  the  state,  or  by  au- 
thority of  the  state,  without  compensation 
being  made.**  Coyle  v.  Mclntire  (Del.)  30 
Atl.  728,  733,  7  Houst  44,  40  Am.  St  Eep. 
109. 

PUBLIC  PROSECUTOR. 

A  public  prosecutor  ip  a  quasi  judicial 
oflScer  retained  by  the  public  for  the  prose- 
cution of  persons  accused  of  crime.  Wight 
V.  Rindskopf,  43  Wis.  344,  354. 

PUBLIC  PROSTITUTION. 

A  house  kept  for  the  purposes  of  selling 
beer,  cigars,  etc.,  and  for  a  variety  theater. 
Is  not  a  house  kept  for  the  purpose  of  "pub- 
lic prostitution,**  within  the  meaning  of  a 
statute  declaring  a  house  kept  for  such  pur- 
pose to  be  a  disorderly  house,  though  women 
are  employed  in  such  legitimate  business  of 
the  house  who  bear  the  general  reputation 
of  being  common  prostitutes.  Johnson  v. 
State,  13  S.  W.  1005,  1006,  28  Tex.  App.  562. 

PUBLIC  PURPOSE. 

Any  public  purpose,  see  "Any." 
ether  public  purposes,  see  "Other." 

The  term  **public  purposes,"  as  employed 
In  a  statute  to  denote  the  object  for  which 
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taxes  may  be  levied,  has  no  relation  to  the 
urgency  of  the  public  need,  or  to  the  extent 
of  the  public  benefit  which  is  to  follow.  It 
is  merely  a  term  of  classification  to  distin- 
guish the  object  for  which,  according  to 
settled  usage,  the  government  is  to  provide, 
from  those  which,  by  the  like  usage,  are 
left  to  private  Inclination,  Interest,  or  lib- 
erality. People  V.  Salem  Township  Board,  20 
Mich.  452,  485,  4  Am.  Rep.  400. 

As  used  in  Const  S  170,  providing  that 
public  property  nsed  for  public  purposes  shall 
be  exempt  from  taxation,  the  words  "for 
public  purposes*'  should  be  construed  to 
mean  "for  governmental  purposes."  City  of 
Owensboro  v.  Commonwealth,  49  S.  W.  320, 
322,  105  Ky.  344,  44  L.  R.  A.  202  (citing  City 
of  Covington  v.  Commonwealth,  89  S.  W. 
836,  107  Ky.  680);  City  of  Covington  v.  Ken- 
tucky, 19  Sup.  Ct.  383,  885,  173  U.  S.  231,  43 
L.  Bd.  679. 

As  the  terms  are  used  in  reference  to 
taxation,  what  la  for  the  "public  good,"  and 
what  are  "public  purposes,"  and  what  does 
constitute  a  ^'public  purpose,"  are  questions 
which  the  Legislature  must  decide  upon  its 
own  Judgment,  and  in  respect  to  which  it  is 
vested  with  a  large  discretion  which  can- 
not be  controlled  by  the  courts,  except,  per- 
haps, where  its  action  is  clearly  evasive,  and 
where,  under  pretense  of  a  lawful  author- 
ity, it  has  assumed  to  exercise  one  that  is 
unlawful.  Where  the  power  which  is  exer- 
cised is  legislative  in  its  character,  the  courts 
can  enforce  only  those  limitations  which  the 
Constitution  imposes,  and  not  those  implied 
restrictions  which,  resting  in  theory  only,  the 
people  have  been  satisfied  to  leave  to  the 
judgment,  patriotism,  and  sense  of  their  rep- 
resentatives. Walker  v.  City  of  Cincinnati, 
21  Ohio  St  14,  42,  8  Am.  Rep.  24  (cittng 
Cooley,  Const  lAm.  pp.  128,  129). 

Though  the  line  which  distinguishes  the 
public  purpose  for  which  taxes  may  be  as- 
sessed from  the  private  use  for  which  they 
may  not  be  assessed  is  not  always  easy  to  dis- 
cern, yet  it  is  the  duty  of  the  courts,  where  the 
case  falls  clearly  within  the  latter  class,  to  in- 
terpose, when  properly  called  on,  for  the  pro- 
tection of  the  rights  of  the  citizen,  and  aid 
to  prevent  his  private  property  from  being 
unlawfully  appropriated  to  the  use  of  others. 
In  deciding  whether,  in  a  given  case,  the  ob- 
ject for  which  the  taxes  are  assessed  falls 
upon  the  one  side  or  the  other  of  this  line, 
the  courts  must  be  governed  mainly  by  the 
course  and  usage  of  the  government,  the  ol>- 
jects  for  which  taxes  have  been  by  long 
usage  levied,  what  objects  and  purposes  have 
been  considered  necessary  for  the  support 
and  for  the  proper  use  of  the  government, 
whether  state  or  municipal.  Citizens'  Sav- 
ings &  Loan  Ass'n  y.  Topeka,  87  U.  S.  <20 
Wall.)  655,  664,  22  L.  Ed.  455. 

"Public  purposes,"  as  used  in  Pub.  St.  c. 
28,  §  13,  providing  that  city  councils  may  ap- 


propriate money  for  armories,  holiday  cele- 
brations, and  other  public  purposes,  does  not 
authorize  a  city  to  appropriate  money  to  de- 
fray the  expenses  of  a  committee  to  repre- 
sent it  at  a  convention  of  American  munici- 
palities, the  purpose  apparently  being  to  edu- 
cate the  committee  generally  with  reference 
to  all  questions  pertaining  to  a  municipal 
administration,  which  Is  not  confined  to  as- 
certainment of  facts  for  the  Information  of 
the  board  of  aldermen,  actually  pending  be- 
fore the  board.  Waters  v.  Bonvouloir,  52  N. 
E.  500,  501,  172  Mass.  286. 

Where  improvement  bonds  are  given  for 
a  public  work  capable  of  assessment  against 
private  property,  the  assessments  made  for  it 
are  assessments  for  a  public  purpose,  and 
the  tax,  when  paid,  is  paid  for  a  public  pur- 
pose, though  the  money  paid  may  go  to  reim- 
burse a  private  party,  by  reason  of  the  fact 
that  he  has  advanced  the  money  temporarily 
to  meet  such  purpose.  Schlntgen  v.  City  of 
La  Crosse,  94  N.  W.  84,  87,  117  Wis.  158. 

Boardinc  bouse. 

The  conversion  of  a  private  dwelling  In- 
to a  public  boarding  house  U  using  It  for  a 
••public  or  objectionable  purpose,"  within  the 
meaning  of  a  lease  providing  that  the  lessor 
had  a  right  to  Insist  that  the  house  should 
be  occupied  as  a  residence  and  used  strictly 
as  a  private  dwelling,  and  not  for  any  public 
or  objectionable  purpose.  Gannett  v.  Albree, 
103  Mass.  872,  874. 

Fire  department  and  parks. 

The  fire  department  and  public  parks  are 
used  for  public  and  governmental  purposes, 
and  are  exempt  from  taxation.  City  of 
Louisville  V.  Commonwealth,  62  Ky.  (1  Duv.) 
295. 

ImproTemeiLt  of  streets. 

Tanks  erected  on  the  streets  of  a  city 
to  supply  water  for  street  sprinkling  are  for 
a  public  purpose.  Savage  v.  City  of  Salem. 
31  Pac.  832,  833,  23  Or.  381,  24  L.  R.  A.  787, 
37  Am.  St  Rep.  688. 

The  term  **publlc  purpose,"  in  a  city 
charter  authorizing  a  city  to  borrow  money 
for  any  public  purpose,  whenever  In  the 
opinion  of  the  council  It  shall  be  expedient 
so  to  do,  characterizes  a  plank  road  which 
leads  from,  extends  to,  or  passes  through  the 
limits  of  corporation,  and  therefore  the  cor- 
poration may  aid  a  private  corporation  In 
constructing  such  a  road.  Mitchell  v.  Bur- 
lington, 71  U.  S.  (4  Wall.)  270,  273,  18  L. 
Ed.  850;  Lamed  v.  Burlington,  71  U.  S.  (4 
Wall.)  275,  276, 18  L.  Ed.  353. 

Irrisatioii. 

"Public  purposes,"  as  used  In  a  constitu- 
tion authorizing  taxation  for  public  pur- 
poses, etc.,  Includes  the  organization  and 
government  of  irrigation  districts.    Turlock 
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Irr.  Dl8t  T.  Williams,  18  Pac  879,  380,  76 
Cal.  360. 

Haniifaotorj* 

The  term  ••public  purpose,'*  within  the 
meaning  of  the  rule  that  taxation  must  be 
for  public  purposes,  does  not  include  the  pur- 
pose of  a  manufacturing  plant  owned  by 
private  citizens.  Central  Branch  Union  Pac. 
R.  Co.  V.  Smith,  23  Kan.  745,  751;  Commer- 
cial Nat  Bank  v.  lola  (U.  S.)  6  Fed.  Cas.  221, 
223;  Kissell  v.  Village  of  Olumbus  Grove, 
11  Ohio  Dec.  601.  505. 

A  statute  which  authorizes  a  town  to  is- 
sue its  bonds  in  aid  of  the  establishment 
of  manufactories  or  other  enterprises,  as  may 
be  done  to  develop  and  improve  the  munici- 
pality. Is  void,  because  the  tax  necessary  to 
pay  the  bonds,  if  collected,  amounts  to  a 
transfer  of  the  property  of  individuals  to  aid 
in  the  projects  of  gain  and  progress  of 
others,  and  not  for  a  public  purpose;  for  no 
line  can  be  drawn  In  favor  of  the  manu- 
facturer which  would  not  open  the  coffers 
of  the  public  treasury  to  the  importunities 
of  two-thirds  of  the  business  men  of  the 
city  or  town.  Citizens'  Savings  &  Loan 
Ass'n  V.  Topeka,  87  U.  S.  (20  Wall.)  655,  664, 
22  L.  Ed.  455.  See,  also,  Weismer  v.  Vil- 
lage of  Douglas,  64  N.  Y.  91,  00,  21  Am.  Rep. 
586;  Sutherland-Innes  Co.  v.  Village  of  Evart 
(U.  8.)  86  Fed.  697.  30  0.  C.  A.  305. 

The  term  ••public  purposes,"  In  the  rule 
that  property  may  be  taken  for  public  pur- 
poses by  the  exercise  of  the  right  of  emi- 
nent domain,  does  not  characterize  a  use 
which  will  only  tend  incidentally  to  bene- 
fit the  public  by  affording  accommodations 
for  business,  commerce,  or  manufactories,  so 
long  as  the  property  Is  to  remain  under 
private  ownership  and  control,  and  no  right 
of  use  or  management  is  conferred  upon  the 
public.  In  re  Eureka  Basin  Warehouse  & 
Mfg.  Co.,  96  N.  Y.  42,  48. 

Railroad. 

Power  to  borrow  money  for  "any  pub- 
lic purpose"  authorizes  a  municipal  corpo- 
ration to  borrow  money  to  aid  a  railroad 
company  making  Its  road  as  a  way  for  pub- 
lic travel  and  transportation.  Rogers  v. 
Burlington,  70  U.  S.  (3  Wall.)  654,  657,  18 
L.  Ed.  79. 

The  term  **publlc  purposes,"  as  used 
in  a  law  authorizing  a  municipal  corpora- 
tion to  purchase  land  for  street,  park,  or 
other  public  purposes,  does  not  include  a 
right  of  way  for  railroad  purposes.  Strahan 
V.  Town  of  Malvern,  42  N.  W.  309,  370,  77 
Iowa,  454. 

Since  it  is  law  in  Missouri  that  aid  by 
the  Issuance  of  municipal  bonds  can  be  con- 
stitutionally given  to  railroad  companies. 
It  would  seem  to  follow  that  they  might  also 
be  issued  to  secure  the  erection  of  the  rail- 


road and  machine  shops,  and  that  such  pur- 
pose would  be  a  '^public  purpose"  in  such 
a  sense  as  to  Justify  compulsory  taxation 
to  pay  the  debt.  Jarrott  t.  Moberly  (U.  S.) 
13  Fed.  Cas.  366,  367. 

Courts  cannot  say  that  a  statute  au- 
thorizing a  city  to  borrow  money,  etc.,  for 
building  a  railroad  to  be  owned  by  it,  is  not 
for  a  public  purpose.  Walker  v.  City  of  Cin- 
cinnati, 21  Ohio  St  14,  42,  8  Am.  Rep.  24. 

The  term  ••public  purpose,"  when  em- 
ployed to  designate  objects  for  which  taxes 
may  be  imposed,  has  no  relation  to  the  ur- 
gency of  the  public  need,  nor  to  the  extent 
of  the  public  benefit  which  is  to  follow.  It 
is,  on  the  other  hand,  merely  a  term  of 
classification,  to  distinguish  the  objects  for 
which,  according  to  settled  usage,  the  state 
is  to  provide,  from  those  which,  by  the  like 
usage,  are  left  to  private  inclination,  in- 
terest, or  liberality.  It  creates  a  broad  and 
manifest  distinction  between  public  works 
and  private  enterprises;  between  the  public 
conveniences  which  it  is  the  business  of  the 
government  to  provide,  and  those  which  pri- 
vate interest  and  enterprise  are  expected  to 
provide  whenever  the  demand  is  sufficient. 
The  construction  of  a  railroad,  which  is  to 
be  owned  and  controlled  by  Individuals  or 
by  a  private  corporation,  is  not  a  **public" 
bat  a  ••private,"  purpose,  within  the  meaning 
of  these  terms  as  employed  in  the  law  of 
taxation.  People  y.  Salem  Tp.  Board,  1  Mich. 
K.  P.  xxxvl,  xl. 


Street  sprinkHiig, 

The  sprinkling  of  city  streets,  being 
necessary  to  preserve  the  public  health  and 
comfort,  is  a  ••public  purpose";  and  hence 
an  ordinance  levying  a  tax  for  street  sprin- 
kling purposes  is  not  unconstitutional,  un- 
der Const  S  171.  providing  that  taxes  shall 
be  levied  and  collected  for  public  purposes 
only.  Maydwell  v.  City  of  Louisville,  76 
S.  W.  1091,  63  L.  R.  A.  655. 

Water  supply. 

The  land,  houses,  and  water  pipes  oc- 
cupied by  a  dty  with  its  waterworks  is  not 
occupied  exclusively  for  a  public  purpose,  so 
as  to  exempt  it  from  taxation,  where  the  city 
is  authorized  to  and  does  make  terms  with 
particular  classes  of  customers  to  supply 
them  with  water,  like  an  ordinary  water 
company.  Burgess  of  Manchester  y.  Man- 
chester Tp.,  17  Q.  B.  859,  868. 

A  waterworks  system  belonging  to  a  city 
was  not  exempt,  under  Const.  Ky.  S  170,  ex- 
empting property  used  for  public  purposes. 
City  of  Covington  v.  Kentucky,  19  Sup.  Ct. 
383,  885,  175  U.  S.  231.  43  L.  Ed.  6791 

PtnaUO  QXTABTERS. 

••Public  quarters,"  under  section  1480  of 
the  army  regulations,  providing  that  officers 
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on  duty  without  troops,  at  stations  where 
there  are  no  •'public  quarters,"  are  entitled 
to  commutation  therefor,  are  any  suitable 
quarters  provided  by  the  government  for  the 
use  of  an  officer,  though  not  expressly  built 
for  army  officers.  And  an  officer  assigned 
to  duty  as  an  Indian  agent,  and  furnished  a 
suitable  building  on  the  reservation  for  his 
quarters,  without  charge.  Is  not  entitled  to 
receive  commutation  for  quarters.  United 
States  V.  Dempsey  (U.  S.)  104  Fed.  197,  198. 

PUBUO  QUASI  OGBPGBATIGN. 

''Public  quasi  corporations"  possess  only 
a  portion  of  the  powers,  duties,  and  liabili- 
ties of  corporations.  As  an  Instance  of  the 
latter  class  may  be  mentioned  counties,  town- 
ships, overseers  of  the  poor,  school  districts, 
and  road  districts.  Duval  Ck)unty  v.  Charles- 
ton Lumber  &  Mfg.  Co.  (Fla.)  33  South.  631, 
532,  60  L.  R.  A.  549  (ciUHg  Beach  on  Pub- 
lic Corporations,  vol.  1,  f  3). 

PUBLIC  RANCH. 

"Public  ranch,'*  as  used  in  Gen.  St  1883, 
S  1035,  which  provides  that  the  owner  of  any 
public  ranch  who  uses  stock  left  with  him 
to  be  ranched  or  fed  shall  forfeit  to  the  owner 
all  ranch  or  stable  fees,  can  only  be  taken 
to  apply  to  those  who  keep  stables  or  ranches 
for  general  use,  and  take  whatever  stock 
may  be  offered,  and  by  whomsoever  it  may 
be  offered,  so  long  as  the  parties  are  unob- 
jectionable and  willing  to  pay.  Harper  v. 
Lockbart,  48  Pac.  901,  902,  0  Colo.  App. 
430. 

PUBUO  BEOGIID. 

As  property,  see  "Property.*^ 

A  record  is  not  a  public  one  unless  it  can 
be  Inspected  by  any  person  interested.  Keefe 
V.  Donnell,  42  AU.  345,  348,  92  Me.  161. 

Under  Ky.  St  S  8728,  giving  a  lien  for 
improvements  to  an  unsuccessful  occupying 
claimant  the  foundation  of  whose  claim  is 
a  public  record,  it  is  held  that  the  term 
•*publlc  record"  applies  only  to  a  claim  de- 
rived or  alleged  to  be  derived  from  the  com- 
monwealth. Wlntersmith  y.  Price  (Ky.)  06 
S.   W.  2,  8. 

A  writing  filed  In  a  public  office  making 
charges  against  a  public  officer  is  not  always 
a  public  record  to  which  any  citizen  may 
have  access  at  pleasure.  To  declare  such  to 
be  the  law  would  be  to  say  that  any  commu- 
nication attacking  the  character  of  a  public 
officer  being  received  by  the  board  of  direct- 
ors to  which  be  is  amenable  would  thereby 
become  a  public  record,  and  be  open  to  the 
idle  curiosity  of  all  persons.  Such  a  paper, 
in  the  absence  of  a  positive  statute  making 
it  a  part  of  a  public  record,  could  not  be 


declared  a  part  thereof.    Oolnon  t.  Orr,  11 
Pac.  814,  816,  71  Cat  48. 

A  marriage  license  docket  la  a  public 
record  In  the  sense  that  It  is  open  to  the 
public  to  inspect  and  copy  therefrom.  In  re 
Marriage  License  Docket,  4  Pa.  Dlst  R.  162, 
163. 

In  construing  statutes  the  words  "pub- 
lic records'*  shall,  unless  a  contrary  inten- 
tion clearly  appears,  mean  any  written  or 
printed  book  or  paper,  any  map  or  plan  of 
the  commonwealth  or  of  any  coimty,  city, 
or  town  which  is  the  property  thereof,  and 
in  or  on  which  any  entry  has  been  made  or 
is  required  to  be  made  by  law,  or  which  an 
officer  or  an  employ 6  of  the  commonwealth 
or  of  a  county,  city,  or  town  has  received 
or  is  required  to  receive  for  filing,  and  any 
book,  paper,  record,  or  copy  mentioned  in 
the  following  sections.  Rev«  Laws  Mass. 
1902,  p.  441,  c.  85,  S  5. 

P1TBLIO  BBPBE8EKTATIGN. 

The  expression  ''public  representation,** 
as  used  in  Act  1856,  conferring  on  the  au- 
thor or  proprietor  of  a  copyrighted  dramatic 
composition  designed  or  suited  for  public 
representation  the  sole  right  to  act  perform, 
and  represent  the  same  on  a  stage  or  public 
place,  means  the  public  representing  of  such 
composition  in  dialogue  and  action  by  per- 
sons who  represent  It  as  real  by  performing 
or  going  through  with  the  various  parts  or 
characters  assigned  to  them.  Daly  v.  Palmer 
(U.  S.)  6  Fed.  Cas.  1132, 1133. 

PUBUO  BESGBT. 

The  words  "place  of  public  resort"  In 
a  statute  prohibiting  the  sale  of  dder  in 
connection  with  a  victualing  house,  tavern, 
grocery,  shop,  cellar,  or  other  place  of  pub- 
lic resort,  means  a  place  resorted  to  by  the 
public  for  the  purchase  of  cider.  The  fact 
that  it  is  not  drunk  at  the  place  It  is  obtained 
would  not  probably  be  regarded  as  con- 
trolling if  It  appears  that  those  who  want  it 
can  and  will  be  supplied  at  such  place. 
The  act  Is  not  intended  to  prohibit  the  sale 
of  cider  as  an  article  of  commerce,  but  only 
in  certain  places.  And  whether  a  place  is 
a  place  of  public  resort  must  depend  upon  the 
evidence  which  gives  character  to  the  place. 
Shaw  V.  Carpenter,  54  Vt  156»  161,  41  Am. 
Bep.  837. 

A  private  house  and  garden  where  a 
sale  by  public  auction  takes  place  is  for 
the  time  a  "place  of  public  resort"  within  5 
Geo.  IV,  c.  83,  S  4,  relating  to  the  punish- 
ment of  a  suspected  person  or  reputed  thief 
who  frequents  a  place  of  public  resort  with 
intent  to  commit  a  felony.  The  place  need 
not  be  a  place  of  resort  all  the  year  round. 
Sewell  Y.  Taylor,  C.  B.  (N.  S.)  160,  162. 
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"Place  of  public  resort,"  as  used  In  Rev. 
Laws,  §  3800,  cl.  6,  providing  that  **no  person 
shall  sell  or  furnish  cider  or  fermented  liq- 
uor at  or  in  any  victualing  house,  tavern, 
grocery,  shop,  cellar,  or  any  other  place  of 
public  resort,"  includes  a  dwelling  house 
transformed  into  a  place  of  resort  for  the 
public,  where  elder  only  is  sold,  in  the  sense 
in  which  the  public  are  impliedly  invited  and 
accommodated  in  the  places  specified  by 
name  in  the  statute,  and  resort  to  with  the 
same  freedom.  It  is  sufficient  if  the  kind 
of  entertainment  made  the  dwelling  house  or 
any  place  that  is  thus  specified  by  name 
public.  It  means  a  place  actually  frequent- 
ed, and  with  the  same  freedom  that  men  re- 
sort to  a  victualing  house,  tavern,  or  gro- 
cery. The  fact  that  it  was  cider  only  that 
constituted  the  draw  would  not  prevent  It 
being  a  public  resort,  and  no  particular  num- 
ber of  customers  could  be  the  test.  State 
V.  Spauldlng,  17  Atl.  844,  847,  61  Vt  605. 

"A  place  of  resort,"  within  the  meaning 
of  the  Texas  statutes  which  operate  to  pro- 
hibit gaming  at  places  of  resort,  ia  a  place 
where  people  are  in  the  habit  of  going  for 
gaming  or  other  purposes.  Lynn  v.  State,  11 
S.  W.  640,  27  Tex.  App.  590. 

"Public  resort"  as  used  in  Rev.  St.  1874, 
c  43,  S  2,  providing  that  a  person  not  having 
a  license  to  keep  a  dramshop,  who  shall  sell 
intoxicating  liquor  in  any  quantity  to  be 
drunk  upon  the  premises  or  in  or  upon  any 
adjacent  room,  building,  yard,  premises,  or 
place  of  public  resort,  shall  be  punished,  etc., 
means  a  place  frequented  as  ale  houses  or 
the  resort  of  the  idle  and  dissolute.  Web- 
ster gives  as  definitions  of  the  word  "resort," 
"act  of  visiting,  assembly,  meeting,  con- 
course, frequent  assembly";  and  hence  a 
street  or  alley  adjoining  a  brewery  where 
beer  was  sold,  not  used  as  a  driveway,  where 
from  six  to  twelve  persons  were  in  the  habit 
daily  of  congregating  for  the  purpose  of 
drinking  beer  for  amusement  and  conversa- 
tion, was  a  place  of  public  resort  within  the 
meaning  of  the  statute.  Bandalow  t.  People, 
90  111.  218,  220. 

PUBUO  BIGHT. 

Acta  1884,  c  138,  empowering  the  court 
to  enforce  orders  of  the  railroad  commission- 
ers "affecting  public  right,"  includes  an  or- 
der requiring  the  construction  of  a  farm 
crossing  by  a  railroad.  State  v.  Chicago,  M. 
&  St  P.  Ry.  Co.,  63  N.  W.  263,  255,  86  Iowa, 
804. 

PUBLIC  BOAD. 

A  public  road  is  a  way  through  the  state, 
or  from  town  to  town.  Singleton  v.  Commis- 
sioners of  Roads  (S.  C.)  2  Nott  &  McC  626, 
627. 

6  Wds.  &  P.— 60 


"Public  roads  are  such  as  are  open  to 
the  public,  and  are  under  control  of  govern- 
mental instrumentalities,  as  counties,  town- 
ships, road  districts,  and  local  subdivisions 
of  a  similar  character.  Such  roads  are  set 
apart  by  the  public,  and  are  maintainable  at 
the  public  expense."  Shelby  County  Com'rs 
V.  Castette^r,  33  N.  B.  986,  987,  7  Ind.  App. 
809  (quoting  BUiott  Roads  &  S.  p.  6). 

It  is  held  in  Texas  that  a  public  road  is 
one  so  made  by  order  of  the  commissioners' 
court  Missouri  Pac.  R.  R.  v.  Lee,  7  S.  W. 
857,  858,  70  Tex.  496. 

The  term  "public  roads"  in  the  proviso 
of  Rev.  St  art  4360,  giving  the  commis- 
sioners* courts  of  the  several  counties  the 
power  to  lay  out  and  open  public  roads  and 
to  discontinue  or  alter  any  roads  whenever 
it  shall  be  deemed  expedient  provided  that 
no  public  road  shall  be  altered  or  changed  for 
the  purpose  of  shortening  its  distance  from 
the  point  of  beginning  to  the  point  of  desti- 
nation, is  to  be  construed  to  mean  public 
roads  laid  out  and  established  according  ta 
law  prior  to  the  enactment  of  the  statute. 
Morriss  v.  Cassady,  15  S.  W.  102,  104,  7a 
Tex.  616 

"Public  road"  and  "highway"  are  usu- 
ally understood  to  mean  the  same  thing,  and 
include  all  ways  which  of  right  are  common 
to  the  whole  people.  Abbott  v.  City  of  Du- 
luth  (U.  S.)  104  Fed.  833,  837. 

A  public  road  is  a  way  established  and 
adopted  by  the  proper  authority  for  the  use 
of  the  public,  and  over  which  every  person 
has  a  right  to  pass,  and  to  use  for  all  pur- 
poses of  travel  or  transportation  to  which  it 
Is  adopted  and  devoted.  Cincinnati  R.  Co. 
V.  Commonwealth,  80  Ky.  137, 138. 

Public  roads  are  those  which  are  made 
use  of  as  highways  which  are  generally  fur- 
nished and  kept  up  by  the  owners  of  estates 
adjacent  to  thenu  Civ.  Code  La.  1900,  art 
706. 

AU  public  roads  and  highways  within 
the  state  which  have  been  open  and  in  use 
as  such,  and  included  in  a  road  district  in 
the  town  in  which  the  same  are  respectively 
situated,  during  twenty  years  next  preceding 
the  time  when  this  article  shall  take  effect 
are  hereby  declared  to  be  public  roads  or 
highways,  and  confirmed  and  established  as 
such,  whether  the  same  have  been  lawfully 
laid  out  established,  and  opened  or  not  Ev- 
ery road  laid  out  by  the  proper  authorities, 
as  provided  for  in  this  chapter,  from  which 
no  appeal  has  been  taken  within  the  time 
limited  for  taking  such  appeal,  is  hereby  de- 
clared a  public  highway  to  all  intents  and 
purposes,  and  all  persons  having  refused  or 
neglected  to  take  appeal,  as  provided  for  in 
this  chapter,  shall  forever  be  debarred  from 
further  redress.  Rev.  Codes  N.  D.  1899,  H 
1050,  1061. 
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All  roads  within  the  state  shall  be  public 
highways  which  have  been  or  may  be  de- 
clared by  law  to  be  national,  state,  territo- 
rial, or  connly  roads.  All  roads  that  have 
been  designated  or  marked  as  highways  on 
goyemment  maps  or  plats  in  the  record  of 
any  land  office  of  the  United  States  within 
this  state,  and  which  have  been  publicly  used 
as  traveled  highways,  and  which  have  not 
been  closed  or  vacated  by  order  of  the  board 
of  county  commissioners  of  the  county 
wherein  the  same  are  located,  are  declared 
to  be  public  highways  until  the  same  are 
closed  or  vacated  by  order  of  the  board  of 
county  commissioners  of  the  county  wherein 
the  same  are  located.  Rev.  St  Wyo.  1899,  | 
1906. 

In  all  townships  in  the  state  outside  the 
limits  of  incorporated  cities,  villages,  or 
towns  the  congressional  section  lines  shall 
be  considered  public  roads,  to  be  opened  to 
a  width  of  two  rods  on  each  side  of  such 
Gection  lines,  where  the  same  have  not  al- 
ready been  opeued  upon  the  order  of  the 
t>oard  having  jurisdiction,  etc.  Rev.  Codes 
N.  D.  1890,  §  1052. 

As  establlsl&ed  by  dedioatioiL  and  user. 

A  road  becomes  public  by  reason  of  a 
dedication  of  the  right  of  passage  to  the  pub- 
lic by  the  owner  of  the  soil,  and  of  an  accept- 
niice  of  the  right  by  the  public  or  the  parish. 
IXex  V.  Mellor,  1  Bam.  &  AdoL  82,  36. 

A  way  which  is  dedicated  to  the  public 
and  used  by  the  public  Is  a  public  road,  even 
If  it  was  never  worked  by  the  county.  Hill 
V.  Hoffman  (Tenn.)  58  S.  W.  929,  932;  Burk- 
itt  V.  Battel.  69  S.  W.  (Tenn.)  429,  432. 

Under  Rev.  St  1879,  S  4231,  prescribing 
the  duties  of  railway  companies  at  public 
crossings  as  to  giving  signals,  etc.,  it  is  held 
that  roads  made  public  by  dedication,  and 
actually  used  as  public  roads,  are  to  be  re- 
garded as  public  roads  within  the  meaning 
of  the  ^atutes  equally  with  public  roads  es- 
tablished by  statutory  proceedings.  Missouri 
Pac  R.  Co.  V.  Lee,  7  S.  W.  867,  858,  70  Tex. 
496. 

The  use  of  the  expres3lon  "public  road" 
as  a  boundary  in  the  description  in  a  deed, 
where  the  question  involved  is  whether  that 
boundary  was  intended  to  be  a  mere  paper 
street  as  laid  down  on  a  plat,  or  an  actual 
highway,  known  as  such,  and  not  by  any 
name  appearing  on  the  plat,  is  construed  to 
mean  the  latter  rather  than  the  former.  Pup- 
kiss  V.  Benson,  28  Mich.  638,  541. 

Fee  of  laiid  inoluded* 

A  public  road  is  that  of  which  even  the 
soil  Is  public.  It  is  not  in  a  public  road  as  In 
a  private  one,  the  soil  of  which  does  not  be- 
long to  the  public,  while  we  have  only  the 
right  of  walking  and  driving  over  it    Mor- 


gan T.  Livingston  (La.)  6  Mart  (O.  8.)  19, 
120. 

A  deed  contained  this  exception:  '^v- 
ing  and  excepting  from  the  premises  hereby 
conveyed  all  or  such  part  as  has  been  taken 
for  a  public  road  or  roads.'*  Held,  that  the 
words  "public  road"  should  be  construed  to 
mean  the  land  covered  by  a  public  highway, 
and  not  simply  the  public  easement  therein, 
and  that  hence,  under  the  exception,  the  fee 
of  the  land  so  covered  by  the  public  road 
remained  in  the  grantor.  Munn  v.  Worrall. 
63  N.  Y.  44,  47,  13  Am.  Rep.  47a 

As  applicable  to  part. 

The  words  "public  road,**  as  used  in  a 
statute  providing  for  the  appointment  of  sur- 
veyors when  ten  or  more  persons,  being  free- 
holders, shall  think  any  public  road  which 
has  been  or  shall  be  laid  out  unnecessary, 
apply  to  any  part  that  may  be  considered  un- 
necessary. Such  part  unnecessary  is  the  pub- 
lic road  referred  to.  Nothing  is  more  com- 
mon than  to  speak  of  any  part  of  a  highway 
as  the  public  highway  or  the  public  road. 
Newell  V.  Bassett,  83  N.  J.  Law  (4  Yioom) 
26,27. 

PrlTate  way. 

Byroad  as,  see  "Byroad." 

The  term  "public  roads"  Is  frequently 
used  in  this  country  to  designate  private 
ways,  and  they  are  so  designated  in  the  Cal- 
ifornia statutes.  The  expression  has  been 
criticised  as  inapt  and  as  tending  to  mis- 
lead (Sherman  r.  Buick,  82  Cal.  241,  91  Am. 
Dec.  677),  but  it  is  nevertheless  used  to  des- 
ignate private  ways.  Kripp  t.  Curtis,  11 
Pac.  879,  71  Cal.  32. 

Pnbllo  bridse. 

Public  bridges  are  parts  of  public  roads 
within  Gen.  St  c.  67,  S  16^  requiring  contracts 
for  the  construction  of  roads  to  be  let  to  the 
lowest  competent  bidder;  and  hence  such 
provision  applies  to  the  letting  of  all  con- 
tracts for  the  erecting  of  public  bridges. 
People  ▼.  Buffalo  County  CoDd'rs,  4  Neb.  160, 
158. 

Street  or  alley. 

Laws  Minn.  1860,  c.  12,  S  1,  granting  to 
telegraph  companies  the  right  to  use  public 
roads  and  highways  in  the  state  for  the  pur- 
pose of  erecting  poles  thereon,  gives  the  right 
to  use  streets,  avenues,  and  alleys  in  cities 
or  villages,  as  well  as  rural  highways.  Ab- 
bott v.  City  of  Duluth  (U.  S.)  104  Fed.  833, 
837. 

The  charter  of  a  railroad  company  giv- 
ing the  company  power  to  construct  its  track 
across  or  along  any  public  road  without  ob- 
structing such  road,  should  not  be  construefl 
to  include  streets  and  alleys  of  a  city.    Ten- 
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nessee  &  A.  R.  Oe.  y.  Adams,  40  Tenn.  (3 
Head)  596^  59a 

The  term  **publlc  roads,**  as  used  in  the 
statute  giving  telegraph  companies  a  right  of 
way  along  public  roads  in  the  state,  was  con- 
strued in  Abbott  ▼.  City  of  Duluth  (U.  S.) 
104  Fed.  833,  to  include  the  streets  and  al- 
leys of  cities  and  villages  as  well  as  rural 
highways.  This  construction  was  followed 
in  Northwestern  Telephone  Bxch.  Co.  v.  City 
of  Minneapolis,  86  N.  W.  69,  81  Minn.  140, 
53  L.  R.  A.  175,  and  Chamberlin  v.  Iowa 
Telephone  Co.,  93  N.  W.  596,  119  Iowa.  619, 
in  which  It  was  held  that  the  term  "public 
highways"  in  a  similar  statute  included  the 
streets  of  the  city.  Whatever  may  be  the 
usage  in  other  Jurisdictions,  we  think  it  may 
be  safe  to  say  that  in  Nebraska  the  term 
'*public  road"  is  commonly  imderstood  and 
recognized  to  apply  exclusively  to  rural  high- 
ways. It  is  thus  understood  and  used  by  the 
people  of  the  state  generally,  and  was  so 
used  in  U.  S.  Comp  St  1901,  c.  89a,  f  14,  giv- 
ing telegraph  companies  a  right  of  way  along 
the  public  roads.  Nebraska  Telephone  Co. 
V.  Western  Independent  Long  Distance  Tel- 
ephone Co.  (Neb.)  95  N.  W.  18,  19. 

PUBUO  SCHOOIi. 

See,  also,  "Common  School";  "Free  Pub- 

Uc  Schools." 
Other  public  schools,  see  "Other/* 

A  **public  school"  is  hereby  defined  to 
be  a  school  that  derives  its  support  entirely 
or  in  part  from  moneys  raised  by  a  general 
state,  county,  or  district  tax.  Mills'  Ann.  St 
Colo.  1891,  §  4041;  Cook  v.  School  Dist  No. 
12,  21  Pac.  496,  497.  12  Colo.  463. 

'Tubllc  schools,"  as  these  words  are  used 
in  the  Constitution  and  laws  of  Massachu- 
setts, are  not  limited  to  schools  of  the  lowest 
grade.  The  words  "public  schools"  are  syn- 
onymous with  "common  schools"  in  the 
broadest  sense  as  used  in  the  constitutional 
amendment  Amend.  18,  providing  that  all 
moneys  raised  by  taxation  in  cities  for  the 
support  of  public  schools  and  all  moneys 
which  may  be  apportioned  by  the  state  for 
the  support  of  common  schools  shall  be  ap- 
plied to  and  expended  in  no  other  schools 
than  those  which  are  conducted  according  to 
law,  etc.  Jenkins  v.  Inhabitants  of  Andover, 
103  Mass.  94,  97. 

"Public  schools,"  as  the  term  Is  used  in 
Pub.  Laws,  c.  533,  exempting  free  public 
schools  from  taxation,  means  "the  schools 
which  are  established,  maintained,  and  regu- 
lated under  the  statute  law  of  the  state."  St. 
Joseph's  Church  v.  Assessors  of  Taxes  of 
Providence,  12  R.  I.  19,  20,  34  Am.  Rep.  597. 

The  "public  free  school  system"  contem- 
plated by  the  Constitution  does  not  include 
a  free  school  specially  incorporated  to  carry 


out  a  will  under  the  exclusive  management 
of  its  trustees.  Hall's  Free  School  Trustees 
y.  Home,  80  Va.  470,  473. 

Aeademj  or  oollege* 

"Public  schools,"  as  used  In  Const 
Amend,  art.  18,  providing  that  all  moneys 
raised  by  taxation  in  towns  and  cities  for 
the  support  of  public  schools  shall  be  applied 
to  and  expended  on  no  other  schools  than 
those  which  are  conducted  according  to  law 
under  the  order  and  superintendence  of  the 
authorities  of  the  tovTu  or  city  in  which  the 
money  is  to  be  expended,  cannot  be  con- 
strued as  applying  to  the  higher  seminaries 
of  learning,  such  as  incorporated  academies 
and  colleges.  "These,  in  a  certain  broad  and 
comprehensive  sense,  are  public  institutions, 
because  they  are  controlled  by  corporations, 
and  are  usually  open  to  all  persons  who  are 
willing  to  comply  with  the  terms  of  admis- 
sion and  tuition.  But  the  broad  line  of  dis- 
tinction between  these  and  the  public  schools 
is  that  the  latter  are  supported  by  general 
taxatipn;  that  they  are  open  to  all  free  of 
expense;  and  that  they  are  under  the  imme- 
diate control  and  superintendence  of  agents 
appointed  by  the  voters  of  each  town  and 
city."  Merrick  v.  Inhabitants  of  Amherst, 
94  Masa  (12  Allen)  500,  508. 

Vovmal  sol&ool. 

In  a  statute  providing  that  the  board  of 
education  in  each  city  shall  select  "the  best 
scholar  from  each  academy  and  each  public 
school  of  their  respective  counties  or  cities 
as  candidates  for  the  university  scholarship," 
by  the  words  "public  schools"  the  Legislature 
intended  common  schools  only,  and  normal 
schools  were  not  included.  It  is  true  that  in 
an  enlarged  sense  normal  schools  are  public 
schools,  inasmuch  as  any  citizen  of  the  state 
possessing  the  requisite  qualifications  and 
being  selected  as  provided  by  law  may  be  ad- 
mitted to  them.  In  the  same  sense  colleges 
are  public  schools,  but  clearly  they  are  not 
embraced  In  the  act  The  object  of  normal 
schools  is  to  give  instruction  in  the  art  of 
teaching.  The  distinction  between  them  and 
the  common  schools  is  marked.  They  have 
been  defined  by  the  Court  of  Appeals  as  fol- 
lows: "These  normal  schools  dlfTer  material- 
ly from  the  common  schools  to  which  the 
Constitution  refers.  They  are  not  intended 
for  the  education  of  the  children  of  the  in- 
habitants of  the  districts  where  they  are  lo- 
cated, but  for  the  training  of  teachers  for  all 
the  common  schools.  They  are  not  open  to 
all,  but  only  to  such  as  may  be  selected  at 
times  and  in  the  manner  prescribed  by  the 
superintendent  of  public  instruction.  Each 
part  of  the  state  is  entitied  to  its  due  repre- 
sentation. Applicants  for  admission  are  re- 
quired to  possess  certain  qualifications,  which 
must  be  tested  by  the  preliminary  examina- 
tions." Gordon  v.  Comes,  47  N.  Y.  608,  616; 
People  V.  Crissey  (N.  Y.)  46  Hun,  19,  2L 
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Tbe  term  "public  schools,"  as  used  in  a 
deed  conyeylng  land  to  the  inhabitants  of  a 
town  for  tbe  establishment  of  a  public  school, 
does  not  include  a  state  normal  school,  ap- 
plicants for  admission  to  which  are  required 
to  sign  a  declaration  of  intention  to  teach  in 
the  public  schools  of  the  state.  Board  of 
Regents  for  Normal  School  Dist  No.  8  t. 
Painter,  14  8.  W.  03a»  040,  102  Ma  464,  10 
L.  R.  A.  483. 

PUBLIC  SCHOOL  HOUSE. 

"Public  BChoolhouse,"  as  used  in  Const 
art  2,  I  2,  authorizing  the  General  Assembly 
to  exempt  from  taxation  public  schoolhouses, 
means  such  as  belong  to  the  public,  and  are 
designed  for  schools  established  and  con- 
ducted under  public  authority.  Gerke  t.  Par- 
cell,  25  Ohio  St  229,  242. 

Rev.  St  c.  120,  i  2,  exempting  from  taxa- 
tion all  public  schoolhouses  refers  to  school- 
houses  owned  by  the  state,  or  a  school  dis- 
trict, or  boards  of  education  organized  un- 
der the  school  laws  of  the  state,  and  does 
not  include  a  private  school.  People  y.  Ryan, 
27  N.  E.  1095,  138  HI.  26a 

PUBLIC  SEAL. 

"By  a  public  seal  we  legally  understand 
an  impression  made  of  some  device  by  means 
of  a  piece  of  metal  or  other  hard  substance 
kept  and  used  by  public  authority."  Kirksey 
V.  Bates  (Ala.)  7  Port  529,  534^  81  Am.  Dec 
722. 

A  public  seal  in  this  state  is  a  stamp  or 
impression  made  upon  wax,  wafer,  paper,  or 
any  other  like  substance,  upon  which  a  visi- 
ble and  permanent  impression  can  be  made. 
Ann.  Codes  &  St  Or.  1901,  S  764. 

A  public  seal  in  this  state  is  a  stamp  or 
impression  made  by  a  public  ofllcer  with  an 
instrument  provided  by  law,  to  attest  the 
execution  of  an  official  document,  upon  the 
,  paper,  or  upon  any  substance  attached  to  the 
paper  which  is  capable  of  receiving  a  visible 
impression.  Rev.  St  Utah  1888,  f  8398;  Code 
Civ.  Proc.  CaL  1803,  f  1931. 

PUBLIC  SECUBITT. 

The  term  as  used  In  the  legislation  of 
Congress  and  in  its  popular  acceptation  has  a 
fixed  and  determinate  meaning.  It  is  sim- 
ply a  certificate  or  instrument  issued  by  the 
proper  officer  under  the  authority  of  law,  evi- 
dencing the  pecuniary  indebtment  or  liability 
of  the  government  to  the  holder.  It  is  some- 
times used  in  the  sense  of  any  paper  emanat- 
ing from  the  government  creating  on  the  part 
of  the  government  an  obligation  to  perform 
an  act  and  a  corresponding  right  on  behalf 
of  an  individual.  United  States  t.  Irwin  (U. 
S.)  26  Fed.  Cas.  644,  546. 


The  words  ''public  stocks  and  securities" 
in  Pub.  St  c.  11, 1  4,  providing  that  personal 
property  for  the  purposes  of  taxation  shall 
include  "public  stocks  and  securities,''  mean 
stocks  and  securities  issued  by  public  corpo- 
rations, and  do  not  include  railroad  bonds 
which  are  more  properly  classified  as  debts 
due.  Hale  v.  Hampshire  County  Com'rs,  137 
Mass.  Ill,  113.  It  should  be  construed  to  in- 
clude bonds  issued  under  special  leglslatiye 
authority  by  a  state  or  city  for  aiding  in  the 
construction  of  railroads.  Hall  v.  Middlesex 
County  Com'rs,  82  Mass.  (10  Allen)  100,  101. 

PUBUC  SEMINA&Y. 

A  bequest  for  *'a  public  seminary"  means 
either  a  public  seminary,  or  the  seminary  of 
the  testator's  county,  or  any  which  his  exec- 
utors or  a  court  of  equity  should  select.  Cur- 
ling's Adm'rs  t.  Curling's  Heirs,  88  Ky.  (9 
Dana)  38. 

FUBIJC  SEKTIMENT. 

**A  public  sentiment  on  a  moral  question 
is  but  another  name  for  public  opinion  or 
harmony  of  thought— idem  sentira."  Jack- 
son T.  Phillips,  86  Mass.  (14  Allen)  539,  565. 

PUBLIC  8EBVAIVT. 

There  are  two  classes  of  public  servants 
— officers,  or  those  whose  functions  apper- 
tain to  the  administration  of  government; 
and  employes,  or  those  whose  employment  is 
merely  contracted.  Moll  v.  Sbisa,  25  South. 
141,  61  La.  Ann.  29a 

The  term  **public  servants"  is  commonly 
used,  and  properly  so,  to  include  county  of- 
ficials, who,  in  a  political  sense,  are  consid- 
ered as  the  agents  of  the  people  in  managing 
and  conducting  the  business  of  the  county. 
State  V.  King,  67  N.  B.  535,  637, 154  Ind.  62L 

PUBLIC  8EBVIOE. 

The  furnishing  of  a  courtroom  to  a  coun- 
ty is  a  •public  service"  within  Rev.  St  1898, 
I  4549,  prohibiting  a  county  officer  from  being 
peculiarly  interested  in  any  contract  with  the 
county  in  relation  to  any  public  service. 
Quayle  v.  Bayfield  Ck>unty,  89  N.  W.  892,  895, 
114  Wis.  loa 

"The  good  and  welfare  of  this  common- 
wealth, for  which  reasonable  orders,  laws, 
statutes,  and  ordinances  may  be  made,  by 
force  of  which  private  rights  of  property  may 
be  affected,  is  a  much  broader  and  less  spe- 
cific ground  of  exercise  of  power  than  public 
use  and  public  service.  The  former  expresses 
the  ultimate  purpose  or  result  sought  to  be 
obtained  by  all  forms  of  legislative  power 
over  property.  The  latter  implies  a  direct 
relation  between  the  primary  object  of  ap- 
propriation and  the  public  enjoyment    The 
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drcmnstance  may  be  rach  that  the  use  or 
service  Intended  to  be  secnred  will  practically 
affect  only  a  small  portion  of  the  Inhabit- 
ants or  lands  of  the  commonwealth.  The  es- 
sential point  Is  that  It  affects  them  as  a  com- 
munity, and  not  merely  as  Individuals."  The 
rebuilding  by  private  property  owners  In  a 
dty  of  buildings  destroyed  by  general  fires  Is 
not  a  public  use  or  public  service  for  which 
the  dty  may  Issue  bonds.  Lowell  v.  City  of 
Boston,  in  Masa  454,  470, 15  Am.  Rep.  89. 

PUBUO  SEWEB. 

Bouvler  defines  *^iiblic"  to  mean  the 
whole  body  politic,  or  all  the  citizens  of  the 
state;  the  Inhabitants  of  a  particular  place. 
The  Century  Dictionary  gives  It:  "Open  to  all 
the  people."  Bearing  these  defhiitlons  In 
mind,  we  have  no  dlfilculty  In  understanding 
what  the  framers  of  the  Kansas  City  charter 
meant  by  the  term  **publlc  sewer."  It  Is  a 
sewer  open  and  available  to  the  whole  dty, 
and  not  limited  to  any  particular  part  If 
a  sewer  Is  available  as  a  means  of  drainage 
to  an  area  less  than  the  whole  dty,  especially 
If  It  is  reserved  for  the  drainage  of  an  area 
less  than  the  whole,  even  If  It  were  possible 
to  drain  the  whole  Into  It,  It  U  not  a  public 
sewer.  South  Highland  Land  &  Improvement 
Co.  V.  Kansas  City,  72  S.  W.  944.  947,  172 
Mo.  62a 

"Public  sewers,"  as  used  In  a  dty  diar- 
ter  providing  for  a  sewer  system,  are  defined 
to  be  those  heretofore  constructed  or  acquir- 
ed under  authority  of  an  ordinance,  and  paid 
for  wholly  out  of  the  general  revenue.  Prior 
V.  Buehler  &  Cooney  Const  Co.,  71  S.  W.  205, 
170  Mo.  439. 

The  fact  that  the  construction  of  a  sewer 
la  for  sanitary  purposes  does  not  make  It  a 
"public  sewer,"  within  a  dty  charter  provid- 
ing for  the  payment  of  the  cost  of  public 
sewers  by  appropriation  out  of  the  public 
revenue.  Heman  v.  Allen,  57  &  W.  559,  560, 
166  Mo.  684. 

PUBUO  SQUABB. 

See  "Reserved  Public  Square." 
As  highway,  see  "Highway." 

Dillon,  in  his  work  on  Munldpa!  Corpo- 
rations, 9  609,  says:  "The  uses  and  purposes 
of  a  public  square  are  in  some  respects  dif- 
ferent from  those  of  a  public  highway.  Thus 
a  street  or  highway  cannot  be  Inclosed  by  the 
public  authorities,  but  a  public  square  or 
common  In  a  town  or  dty,  where  the  dedica- 
tion is  general,  and  without  special  limita- 
tion, may  be  Inclosed,  notwithstanding  it  has 
remained  open  many  years,  and  been  Im- 
proved and  ornamented  for  recreation  and 
health ;  but  the  place  must,  for  the  purpose 
of  dedication,  remain  free  and  common  to  the 
use  of  alL"    Guttery  v.  Glenn,  66  N.  B.  806, 


808,  201  IlL  275  (dting  Lee  v.  Town  of  Uomi. 
Station,  118  111.  804,  8  N.  B.  759). 

The  term  "public  square"  has  acquirer 
a  legal  meaning,  and  courts  adopt  that  mean- 
ing in  all  cases  where  the  term  is  not  sbowii 
by  the  language  with  which  it  Is  associated 
to  have  a  different  meaning.  The  public 
square  of  a  county  Is  property  of  a  public 
nature,  held  for  governmental  or  public  pur- 
poses. Lowe  V.  Howard  County  Com'rs,  94 
Ind.  558. 

In  or^ary  acceptation  the  words  "pub- 
lic square"  would  be  understood  to  mean  tlK^ 
plat  of  ground  devoted  to  public  purposes, 
and  not  the  territory  of  the  streets  adjoin- 
ing the  sides  of  the  public  square.  De  Witt 
County  V.  City  of  Clinton,  62  N.  B.  780,  781, 
194  111.  621. 

In  Rung  V.  Shoneberger,  2  Watts,  28,  26 
Am.  Dec  95,  Justice  Rogers,  In  defining  the 
uses  of  "public  squares,"  said:  "In  this  state 
there  are  few  andent  towns  In  which  squares 
do  not  form  part  of  the  plan.  They  are  gen- 
erally located  at  the  intersection  of  the 
streets,  and  are  Intended  as  sites  for  the  erec- 
tion of  buildings  for  the  use  of*  the  public, 
such  as  courthouses,  market  houses,  school- 
houses,  and  churches.  Sometimes  they  are 
designed  for  ornaments,  and  at  others  they 
are  Intended  for  the  promotion  of  the  health 
of  the  Inhabitants  by  admitting  a  free  circu- 
lation of  air.  The  squares  as  well  as  the 
streets,  and  for  the  same  reason,  are  placed 
under  the  superintendence  of  the  local  au- 
thorities, who  have  full  power  to  regulate 
them  so  as  more  effectually  to  answer  the 
purpose  for  which  they  have  been  dedicated. 
Mahon  v.  Norton,  84  AtL  660,  661,  175  Pa. 
279. 

The  words  "public  square,"  as  used  on  a 
plat  of  an  addition  to  a  city,  should  be  con- 
strued as  an  unrestricted  dedication  of  the 
part  designated  "public  square"  to  public  use. 
Rhodes  v.  Town  of  Brlghtwood,  48  N.  B.  942, 
948, 145  Ind.  21;  Baker  v.  Johnston,  21  Mich. 
819,  840. 

It  Is  held  that  the  words  "public  square" 
have  a  definite  legal  meaning,  and  when  writ- 
ten or  printed  on  the  plat  of  a  town  designed 
for  a  county  seat  mean  that  the  land  so  des- 
ignated has  been  set  apart  as  the  site  of  a 
courthouse.  City  of  Logansport  v.  Dunn,  8 
Ind.  878,  882. 

"Public  square,"  In  its  popular  Import 
and  as  used  In  the  statutes,  relates  almost 
exclusively  to  grounds  occupied  by  the  court- 
house and  owned  by  the  county;  but  where  a 
plat  was  filed  on  which  a  lot  was  marked 
"public  square"  the  owner  will  not  be  deemed 
to  have  donated  such  lot  to  the  county. 
Westfall  V.  Hunt  8  Ind.  174,  177. 

The  term  '*publlc  square"  Is  commonly 
and  not  Inaptly  applied  to  land  belonging  to 
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a  county  on  which  the  courthouse  Is  erected, 
and  80  much  of  It  as  is  used  for  the  moving 
about  of  the  people  constitutes  and  Is  a  high-' 
way.  State  v.  Eastman,  18  S.  E.  1010,  1020, 
109  N.  C.  785. 

The  phrase  "public  square'*  written  on 
the  draft  of  the  town  indicated  an  Intention 
to  dedicate  to  the  public.  Commonwealth  t. 
Rush,  14  Pa.  (2  Harris)  186,  189. 

PUBLIC  STREAIC 

See  "Public  Waters." 

PUBLIO  8WEAKIN O. 

An  indictment  for  public  swearing  must 
allege  that  the  swearing  was  in  the  presence 
of  citizens,  and  in  their  hearing.  Public 
swearing  Is  a  nuisance  at  common  law,  but, 
to  be  indictable,  it  must  be  in  a"  public  place, 
and  an  annoyance  to  the  public.  It  is  the 
publicity  of  the  offense,  and  the  place  in 
which  it  is  committed,  that  make  it  punish- 
able as  a  common  nuisance.  Commonwealth 
Y.  Linn,  27  Atl.  843,  844,  158  Pa.  22,  22  L.  R. 
A.  853. 

PUBLIC  TAX. 

"Public  taxes,  rates,  and  assessments" 
are  those  which  are  levied  for  some  public 
or  general  use  or  purpose  in  which  the  per- 
son assessed  has  no  direct,  immediate,  and 
peculiar  interest  Those  charges  and  impo- 
sitions which  are  laid  directly  upon  the  prop- 
erty in  a  circumscribed  locality  to  effect  some 
work  or  political  convenience  beneficial  to 
the  property  especially  assessed  for  the  ex- 
pense of  it  are  not  public,  but  are  local  and 
private.  Buffalo  City  Cemetery  v.  City  of 
Buffalo,  46  N.  Y.  606,  509. 

By  a  charter  of  a  town  certain  lands 
were  forever  exempted  from  "public  taxes"; 
that  is  to  say  "so  long  and  while  the  Income 
and  profits  shall  be  actually  applied  by  said 
president,  trustees,  and  their  secretaries  to 
the   purposes   of   said   college    and   schooL 
Held,  that  the  term  "public  taxes,"  as  there 
used,  was  used  with  reference  to  taxes  per- 
taining to  the  public  revenue  as  contradis- 
tinguished from  local  municipal  taxes,  such 
as  town,  parish,  district,  and  village  taxes  as- 
sessed upon  and  to  be  expended  for  the  use 
and  immediate  benefit  of  the  particular  mu- 
nicipality;   that  the  word  "public,"  as  ap- 
plied to  taxation,  should  be  construed  in  a 
more  comprehensive  sense  according  to  the 
subject  to  which  it  is  applied;  and  that  if  it 
had  been  the  Intention  to  exempt  the  prop- 1 
erty  from  all  taxation,  it  would  not  have  '• 
been  necessary  for  the  legislative  authority  | 
to  have  used  the  word  "public"  at  all,  and  i 
hence  its  use  should  be  restricted  to  such  | 
taxes  as  were  not  for  the  benefit  of  the  mu- 


773,  788,  14  Am.  Rep.  640.  See,  also.  Shoal- 
water  T.  Armstrong,  28  Tenn.  (9  Humph.) 
217,  222. 

The  term  "public  tax,"  as  used  In  Act 
June  13,  1836,  S  9,  providing  that  a  settle- 
ment may  be  gained  in  any  poor  district  by 
the  payment  of  any  public  taxes,  is  not  con- 
fined to  state  taxes,  but  a  settlement  may  be 
gained  by  a  payment  of  road  taxes.  Huston 
Tp.  Poor  Dist  V.  Benezette  Tp.  Poor  Dist,  19 
Atl.  1060,  1001,  135  Pa.  393. 

PUBLIC  THIN  OS. 

See  "Things  PubUc." 

PUBLIC  THOROUGHFARE. 

The  words  "public  thoroughfares,**  as 
used  in  Greater  New  York  Charter,  S  417, 
providing  that  ordinances  for  the  lighting  of 
public  thoroughfares  must  be  adopted  or  pre- 
pared by  the  board  of  public  improvements, 
etc.,  mean  streets,  avenues,  and  buildings. 
Blank  v.  Kearney,  59  N.  Y.  Supp.  645,  646,  28 
Misc.  Rep.  883. 

PUBLIC  TBIAL. 

The  word  "public"  is  employed  in  oppo- 
sition to  "secret,"  as  used  in  Const  art  1,  i 
13,  guarantying  to  every  person  accused  of 
crime  a  public  trial.  People  v.  Swafford,  3 
Pac.  809,  810,  65  Cal.  223. 

The  meaning  of  the  term  "public  trial," 
as  used  in  Cr.  Code,  f  8,  subd.  1,  providing 
that  a  person  accused  of  crime  shall  be  en- 
titled to  a  speedy  and  a  public  trial,  depends 
upon  the  circumstances  of  each  particular 
case.  "In  a  time  of  political  or  local  excite- 
ment, if  the  trial  judge  permitted  the  court- 
room to  be  packed  exclusively  with  men  op- 
posed to  the  defendant  on  trial,  the  trial 
would  not  be  public  in  fairness  to  the  defend- 
ant. Every  seat  and  all  the  standing  room 
might  be  occupied,  but  the  character  of  the 
spectators  present,  and  the  friendliness  to 
the  accused  of  those  who  failed  to  gain  ad- 
mittance, perhaps  through  the  connivance  of 
the  court,  are  to  be  considered  in  deciding 
whether  the  rights  of  the  defendant  have 
been  trampled  upon.  The  exclusion  of  a 
dozen  school  girls  or  boys  of  no  particular 
predeliction  for  the  defendant  on  trial  can 
work  no  harm  to  him.  The  statute  is  for  his 
benefit,  and  such  an  expulsion  does  not  harm 
or  aid  him.  It  Is  apparent,  therefore,  that 
while  the  defendant  is  entitled  to  a  public 
trial,  good  morals  or  the  exigencies  of  the  sit- 
uation may  make  that  a  relative  term,  with- 
out injury  to  the  defendant,  and  without  in- 
fringement upon  the  sanctity  of  the  ri^ts 
granted  to  him ;  that  such  discretion  is  rest- 
ed in  the  presiding  Judge,  and  the  test  is 
whether  or  not  it  has  been  abused."  People 
V.  Hall,  64  N.  Y.  Supp.  433,  436,  51  App.  Dlv. 
57. 
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PUBUO  TBIT8T. 

The  term  "office"  and  "public  trnst"  In 
the  Constitution  are  nearly  synonymous;  at 
least  the  term  "public  trust"  is  included  In 
the  more  comprehensive  term  "office."  The 
terms  have  relation  only  to  those  persons  and 
duties  that  are  of  a  public  nature.  Ex  parte 
Yale,  24  Cal.  241,  244,  85  Am.  Dec.  62. 

The  expression  "public  trust/'  as  used  in 
Or.  Code,  9  121,  providing  that  if  any  person 
elected  or  appointed  to  any  office  of  •*public 
trust,"  etc.,  appears  to  include  every  agency 
in  which  the  public,  reposing  special  confi- 
dence in  particular  persons,  appoints  them 
for  the  performance  of  some  duty  or  service, 
and  hence  the  language  would  include  every 
public  ofl^cer.  Conley  v.  State,  64  N.  W.  708, 
710,  46  Neb.  187. 

Attorney. 

The  term  "office  or  public  trust,**  as  em- 
ployed in  the  Constitution,  requiring  an  oath 
to  be  taken  by  persons  occupying  an  "office 
or  public  trust,"  "has  no  legal  or  technical 
meaning  distinct  from  its  ordinary  significa- 
tion. An  office  is  a  public  charge  or  employ- 
ment, and  the  term  seems  to  apprehend  every 
charge  or  employment  in  which  the  public 
are  interested.  The  words  'public  trust,'  still 
more  comprehensive,  appear  to  include  every 
agency  in  which  the  public  repose  special 
confidence  in  particular  persons,  and  appoint 
them  for  the  performance  of  some  duty  or 
service.**  An  attorney  or  counselor  at  law 
holds  an  office  or  public  trust  within  the 
meaning  of  the  terms  as  used  in  the  Consti- 
tution.   In  re  Wood  (N.  T.)  Hopk.  Ch.  6,  7. 

An  attorney  is  not  a  person  holding  an 
office  of  public  trust,  within  the  meaning  of 
that  phrase  of  Const,  art  2,  S  3,  providing 
that  a  single  oath  shall  be  taken  by  a  public 
officer,  and  no  other  oath  required.  Cohen  ▼. 
Wright,  22  Cal.  203,  807-. 

The  term  "public  trust  or  office"  in  the 
clause  of  the  Constitution  providing  that 
neither  the  chancellor,  nor  Justice  of  the  Su- 
preme Court,  nor  any  circuit  judge,  shall 
hold  any  otlier  office  or  public  trust,  includes 
an  attorney  or  counselor.  Seymour  v.  Elli- 
son (N.  Y.)  2  Cow.  13,  20. 

Election,  officer. 

The  term  "public  trust,"  as  used  in  the 
Constitution,  providing  that  other  than  the 
official  oath  no  oath,  declaration,  or  test  shall 
be  required  as  a  qualification  for  any  office  or 
public  trust,  includes  registration  commis- 
sioners of  elections,  together  with  the  func- 
tions of  any  district  registers,  clerks,  and  in- 
spectors. Attorney  Greneral  v.  Detroit  Com- 
mon Council,  24  N.  W.  887,  880,  58  Mich.  218, 
55  Am.  Rep.  675. 

Jnrynuuii. 

The  phrase  "plftce  of  public  trust  or 
emolument"  la  a  statute  prohibiting  polyga- 


mists  from  holding  any  place  of  public  trust 
or  emolument,  etc.,  does  not  include  the  posi- 
tion of  a  Juryman.  People  t.  Hopt,  4  Pac. 
250,  256,  3  Utah,  306. 

PUBUO  TRUSTS. 

"Public"— or,  as  they  are  frequently 
termed  "charitable" — trusts  are  those  creat- 
ed for  the  benefit  of  an  unascertained,  uncer- 
tain, and  sometimes  fiuctuating  body  of  indi- 
viduals, in  which  the  cestuis  que  trustent 
may  be  a  portion  or  class  of  a  public  com- 
munity; as,  for  example,  the  poor  or  the 
children  of  a  particular  town  or  parish. 
Doyle  V.  Whalen,  32  Atl.  1022,  1025,  87  Me. 
414,  31  L.  R.  A.  118;  Brooks  v.  City  of  Bel- 
fast, 38  Atl.  222,  226,  00  Me.  31& 

PUBUO  TURNPIKE. 

A  **publlc  turnpike"  is  a  way  which  the 
public  has  a  right  to  use.  In  re  Opinion  of 
Justices,  33  Atl.  1076,  1000,  66  N.  H.  620. 

PUBUO  USE. 

Other  public  use,  see  "Other.** 

Comp.  St  p.  100,  S  251,  provides  that 
each  county  shall  have  power  to  purchase  and 
hold  for  the  public  use  of  the  county  lands 
lying  within  its  own  limits.  Held,  that  the 
phrase  "public  use"  means  that  actual  use, 
occupation,  and  possession  of  real  estate  ren- 
dered necessary  for  the  proper  discharge  of 
the  administrative  or  other  functions  of  the 
county  through  its  appropriate  officers. 
Williams  v.  Lash,  8  Minn.  406,  505  (Gil.  441). 

When  private  property  Is  affected  by  the 
public  interest,  it  ceases  to  be  juris  privati 
only.  Property  becomes  clothed  with  the 
public  interest  when  used  in  a  manner  to 
make  it  of  public  consequence  and  affect  the 
community  at  large.  When,  therefore,  one 
devotes  his  property  to  a  use  in  which  the 
public  have  an  interest,  he,  in  effect,  grants 
to  the  public  an  interest  in  that  use,  and 
must  submit  to  be  controlled  by  the  public 
for  the  common  good  to  the  extent  of  the  in- 
terest he  has  thus  created.  He  may  with- 
draw his  grant  by  discontinuing  the  use,  but, 
so  long  as  he  maintains  the  use,  he  must  sub- 
mit to  the  control.  Munn  ▼.  Illinois,  04  U. 
S.  113,  126,  24  L.  Bd.  77. 

There  may  be  a  dedication  of  water  in  a 
fountain  for  a  limited  purpose,  but  there 
cannot  be  a  dedication  to  a  limited  part  of 
the  public,  and  where  a  water  tank  was  open 
for  anybody's  cattle  to  drink  on  market  day 
from  10  o'clock  until  5,  or  for  anybody's 
horses  traveling  along  the  road,  it  was  a  pub- 
lic use,  and  valid  to  such  limited  extent 
Hlldreth  v.  Adamson,  8  0.  B.  (N.  S.)  587, 
504. 

A  "public  use"  must  be  for  the  general 
public,  or  some  portion  of  it,  and  not  a  use 
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by  or  for  particular  individuals  or  for  fhe 
benefit  of  certain  estates.  McQulllen  y.  Hat- 
ton,  42  Ohio  St  202.  The  nse  and  benefit 
must  be  in  common,  not  to  particular  individ- 
uals or  estates.  Coster  v.  Tide  Water  Co.,  18 
N.  J.  Eq.  (3  a  E.  Green)  68.  The  right  of 
an  Individual  to  a  public  use  of  water  is  in 
the  nature  of  a  public  right  possessed  by  rea- 
son of  hi»  status  as  a  person  of  the  class  for 
whose  benefit  the  water  is  appropriated  or 
dedicated.  All  who  enter  the  class  may  de- 
mand the  use  of  the  water,  regardless  of 
whether  they  have  previously  enjoyed  it  or 
not  Hildreth  v.  Monteclto  Creek  Water  Co., 
72  Pac  395,  398,  139  Cal.  22. 

In  platting  the  dty  of  Philadelphia 
there  were  several  large  squares  on  the  plat, 
and  on  each  was  marked,  ''Eight  Acres  for 
Public  Use."  A  contention  arose  as  to  the 
effect  of  this  dedication,  and  the  Supreme 
Court  held  that  when  property  is  dedicated 
or  transferred  to  public  use  the  use  is  indefi- 
nite, and  may  vary  according  to  circum- 
stances. The  public  being  not  able  them- 
selves to  manage  or  attend  to  it,  the  care  and 
employment  must  devolve  on  some  legal  au- 
thority and  body  corporate  as  its  guardian, 
who  are  in  the  first  Instance  to  determine 
what  use  of  It,  from  time  to  time,  Is  best  cal- 
culated for  the  public  Interest,  subject,  as 
charitable  uses  are,  to  the  control  of  the  laws 
and  the  courts  In  case  of  any  abuse  or  mis- 
application thereof.  The  dty  has  no  right 
to  these  squares,  so  as  to  be  able  to  sell  them, 
or  employ  them  in  a  way  different  from  the 
object  for  which  they  were  designed,  but  may 
allow  them  to  remain  unimproved  or  unoccu- 
pied, while  buildings  are  too  remote  to  render 
It  proper.  They  may  afterwards  permit 
them  to  be  used  as  depositories  of  public 
property,  hay  scales,  for  a  powder  magazine, 
and,  finally,  when  a  close  population  sur- 
rounds them,  for  recreation  and  ornament 
Commonwealth  v.  Alburger  (Pa.)  1  Whart 
409,  473. 

The  use  of  a  safe  made  by  one  man  for 
himself  and  kept  by  him  in  his  counting 
room  or  cellar  Is  a  private,  and  not  a  public, 
nse.  Adams  ▼.  Edwards  <U.  S.)  1  Fed.  Cas. 
112,  lie. 

A  public  use,  whether  for  all  men  or  a 
class,  is  not  one  confined  to  privileged  per- 
sons. The  smallest  street  Is  public,  for  all 
men  have  an  equal  right  to  travel  on  It ;  but 
a  way  used  by  thousands,  which  may  be  shut 
against  a  stranger.  Is  private.  Troutman  ▼. 
De  Boissiere  Odd  Fellows  Orphans*  Home  & 
Industrial  School,  71  Pac.  286,  292,  293,  66 
Kan.  1« 

Ednoatioiial  pnrposes. 

A  building  removed  by  a  city  and  after- 
wards fitted  up  as  a  schoolhouse  and  engine 
house  is  a  building  devoted  to  a  public  use, 
within  the  meaning  of  Gen.  St  c  161,  9  2, 


punishing  the  malicious  burning  of  a  build- 
ing erected  for  public  use.  Commonwealth 
V.  Horrlgan,  84  Mass.  (2  Allen)  159. 

When  a  college  or  academy  Is  Incorporat- 
ed wholly  for  tile  purposes  of  general  educa- 
tion, and  Is  so  operated  without  any  capital 
stock  or  purpose  of  profit  and  tuition  is 
charged  only  for  its  maintenance,  then  It  Is 
devoted  to  "public  use."  It  is  private  only 
In  a  technical  sense.  Every  donation  to  it, 
not  devoted  to  extension  or  Improvement, 
would  naturally  enable  it  to  extend  its  bene- 
ficial use  to  the  public  with  less  charge,  until] 
in  time  it  may  become  free.  Its  operation 
all  the  time  is  for  the  public  weal,  without 
personal  advantage  or  profit  to  the  corpora- 
tors, except  as  they  share  with  the  whole 
public  in  the  general  advantage  by  promo- 
tion of  education  and  good  morals;  and  the 
property  of  such  a  college  or  academy  Is  ex- 
empt from  taxation  under  a  statute  exempt- 
ing "real  and  personal  estate  granted,  se- 
questered, or  used  for  public,  pious,  or  char^ 
itable  uses."  Wlllard  v.  Pike,  9  Aa  907, 
916,  69  Vt  202. 

The  term  "public  use"  In  a  statute  ex- 
empting lands  sequestered  to  public,  plou8» 
and  charitable  uses  Is  applicable  to  a  con- 
veyance of  land  for  the  use  of  a  public  col- 
lege. Middlebury  College  ▼•  Cheney,  1  Vt 
336,861. 

BebvildiiiK  «f  yrlTate  property. 

Public  uses,  within  the  meaning  of  the 
rule  that  taxation  Is  only  authorized  for  the 
raising  of  money  for  public  uses,  does  not 
Include  the  reconstruction  of  the  buildings 
of  a  dly  belonging  to  private  owners  which 
have  been  destroyed  by  fire.  "To  justify  any 
exercise  of  the  power  requires  that  the  ex- 
penditure which  it  Is  Intended  to  meet  shall 
be  for  some  public  service,  or  some  object 
which  concerns  the  public  welfare.  The 
promotion  of  the  interests  of  Individuals 
either  iu  respect  to  property  or  business,  al- 
though it  may  result  incidentally  in  the  ad- 
vancement of  the  public  welfare,  is  in  its 
essential  character  a  private,  and  not  a  pub- 
lic, object"  Feldman  v.  Charleston  City 
ConncU,  28  &  C.  67.  62,  66  Am.  Rep.  6. 

The  rebuilding  by  private  property  own- 
ers in  a  dty  of  buildings  destroyed  by  gen- 
eral fires  Is  not  a  public  use  or  public  serv- 
ice for  which  the  dly  may  issue  bonds.  Lo- 
well V.  City  of  Boston,  111  Mass.  464,  470, 
16  Am.  Rep.  39. 

TransportatioiLi 

Taxation  by  a  municipality  for  the  con- 
struction of  a  subway  which  shall  be  leased 
to  a  street  car  company  and  used  for  the 
carriage  of  such  passengers  as  pay  the  reg- 
ular fare  is  taxation  for  a  public  use.  Prince 
V.  Crocker,  44  N.  B.  446»  448,  166  Mass.  847, 
32  L.  R.  A.  610. 
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FUBUO  ITSE  (In  Eminent  Don&aln). 

A  public  use  arises  when  tbe  sovereign 
power  is  essential  to  an  enterprise,  and  for 
that  reason  therein  ezercis^.  Bound  y. 
South  Carolina  R.  Co.  (U.  S.)  50  Fed.  312, 
S15. 

Whatever  is  beneficially  employed  for  the 
community  is  a  public  use.  Aldrldge  v. 
Tuscumbla,  C.  &  D.  R.  Co.  (Ala.)  2  Stew.  & 
P.  199,  203,  23  Am.  Dec.  307. 

Public  use  implies  a  possession,  occupa- 
tion, and  enjoyment  of  land  by  the  public  at 
large  or  by  public  agencies.  In  re  Rhode 
Island  Suburban  Ry.  Co.,  48  Ati.  691,  693,  22 
R.  I.  457,  52  L.  R.  A.  879. 

Property  is  devoted  to  public  use  when, 
and  only  when,  the  use  is  one  which  the  pub- 
lic in  its  organized  capacity,  to  wit,  the 
flrtate,  has  a  right  to  create  and  maintain, 
and  therefore  one  which  all  the  public  has  a 
right  to  demand  and  share  in.  The  use  is 
public  because  the  public  may  create  it,  and 
the  Individual  creating  it  is  doing  thereby 
and  pro  tanto  the  work  of  the  state.  Mr. 
Justice  Brewer  dissenting.  Budd  v.  New 
York,  12  Sup.  Ct  468,  478,  148  U.  8.  517,  86 
L.  Ed.  247. 

If  the  use  for  which  property  is  taken 
be  to  satisfy  a  great  public  want  or  public 
exigency,  it  is  a  public  use.  Gilmer  y.  Lime 
Point,  18  Cal.  229.  238. 

A  "public  use,"  as  such  phrase  Is  used 
In  the  law  of  eminent  domain,  means  one 
which  concerns  the  whole  community.  Kel- 
ler V.  City  of  Corpus  Christi,  50  Tex.  614, 
629,  32  Am.  Rep.  613. 

By  "public  use,"  as  that  term  la  em- 
ployed with  reference  to  the  exercise  of  the 
right  of  eminent  domain,  is  meant  for  the 
use  of  many,  or  where  the  public  is  intar- 
eated.    Seely  ▼.  Sebastian,  4  Or.  25,  29. 

The  public  use  which  Justifies  the  con- 
demnation of  property  has  received  no  deilnl- 
tion  which  can  be  used  as  a  certain  criterion 
to  determine  when  the  power  may  be  exer- 
cised. To  know  what  is  a  public  use  which 
authorizes  the  exercise  of  the  power  of  emi- 
nent domain,  we  must  have  recourse  to  cases, 
rather  than  to  definitions;  to  uses  that  have 
been  held  to  be  public.  There  are  certain 
uses  about  which  there  is  no  controversy. 
Property  taken  for  state  houses,  for  court- 
houses, for  school  houses,  for  public  roads, 
and  the  like,  which  pass  under  tbe  imme- 
diate control  of  the  public  authorities,  are 
cases  of  clear  and  direct  public  uses.  Prop- 
erty taken  for  railroads,  canals,  and  the  like 
have  also  been  conceded  to  be  taken  for 
public  uses.  Oury  v.  Goodwin  (Ariz.)  26  Pac. 
876,  378. 

"Under  the  Roman  law  things  for  pub- 
lic use  were  divided  into  two  kinds  only: 
First  Those  destined  for  the  common  use 


of  mankind,  and  which  every  one  might 
freely  use;  such  as  rivers,  seas,  the  banks 
of  rivers,  and  the  sea  port  These  things 
were  destined  by  nature  for  public  use. 
Second.  Those  things  which  public  policy 
deemed  necessary  and  appropriate  in  spirit- 
ual or  temporal  affairs.  In  the  last-men- 
tioned class  were  embraced  the  streets,  high- 
ways, market  places,  the  places  where  courts 
of  justice  were  held,  colleges,  town  houses, 
and  other  public  places."  Commercial  Bank 
of  New  Orleans  v.  City  of  New  Orleans,  17 
La.  Ann.  190,  197. 

What  is  a  public  use  within  the  mean- 
ing of  eminent  domain  statutes  may  depend 
somewhat  on  the  nature  and  wants  of  the 
community  for  the  time  being.  The  right  to 
take  for  a  public  use  is  not  limited  to  the 
actual  use  and  occupation  of  the  property  of 
the  state,  for  private  property  is  taken  In 
many  instances  where  the  state,  in  its  sov- 
ereign capacity,  does  not  and  cannot  occupy. 
It  is  not  limited  to  public  political  cor- 
porations, for  the  right  of  private  corpo- 
rations to  take  private  property  for  a  va- 
riety of  purposes  such  as  canals  and  railroads, 
is  undisputed.  Scudder  v.  Trenton  Delaware 
Falls  Co.,  1  N.  J.  Bq.  (Saxt)  694,  695,  28 
Am.  Dea  756. 

To  constitute  a  public  use:  First  The 
general  public  must  have  a  definite  and  fixed 
use  of  the  property  to  be  condemned;  a 
use  independent  of  the  will  of  the  private 
person  or  private  corporation  in  whom  the 
title  of  the  property  when  condemned  will 
be  vested;  a  public  use,  which  cannot  be 
defeated  by  such  private  owner,  but  which 
public  use  continues  to  be  guarded  and 
controlled  by  the  general  public  through 
laws  passed  by  the  Legislature.  Second. 
This ,  public  use  must  be  clearly  a  needful 
one  ifor  the  public,  one  which  cannot  be 
given  up  without  obvious  general  loss  and 
inconvenience.  Third.  It  must  be  impossi- 
ble, or  very  diflOicult  at  least,  to  secure  the 
same  public  use  and  purpose  otherwise  than 
by  authorizing  the  condemnation  of  private 
property.  Varner  v.  Martin,  21  W.  Va.  534. 
In  Gilmer  v.  Lime  Point  18  Cal.  229,  a  pub- 
lic use  is  defined  to  be  a  use  which  concerns 
the  whole  community,  as  distinguished  from 
a  particular  individual.  The  use  which  the 
public  is  to  have  in  such  property  must  be 
fixed  and  definite.  It  will  not  sufiSce  if  the 
general  prosperity  of  the  community  is  pro- 
moted by  the  taking  of  property  from  the 
owner  and  transferring  its  title  and  control 
to  a  corporation,  to  be  used  by  such  corpo- 
ration as  its  private  property,  uncontrolled 
by  law  as  to  its  use.  In  other  words,  the 
use  is  private  so  long  as  the  land  is  to  re- 
main under  private  ownership  and  control, 
and  no  right  to  its  use  or  to  direct  its  man- 
agement is  conferred  on  the  public.  Falls- 
burg  Power  &  Mfg.  Co.  ▼.  Alexander  (Va.) 
43  S.  E.  194,  197,  61  L.  R.  A.  129. 
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Public  use  means  the  same  as  use  by 
the  public.  Whether  a  use  is  public  or  not 
may  be  determined  by  the  fact  that,  where 
the  use  is  public,  a  trust  attaches  to  the 
subject  condemned  for  the  benefit  of  the 
public.  Zircle  v.  Southern  Ry.  Co,  (Va.)  45 
S.  B.  802,  803. 

The  existence  of  the  power  to  take 
private  property  for  public  use  by  right  of 
eminent  domain  excludes  the  idea  that  it  may 
be  taken  for  private  use,  or  under  semblance 
of  public  use,  and  immediately  or  ultimately 
conveyed  and  appropriated  to  private  uses. 
Dunham  v.  Williams  (N.  Y.)  36  Barb.  136. 

The  power  of  eminent  domain  Is  con- 
ferred on  citizens  only  when  some  existing 
public  need  is  to  be  supplied  or  some  pres- 
ent public  advantage  to  be  gained,  but  not 
with  a  view  to  contingent  results,  depend- 
ent  upon  the  success  of  a  projected  specu- 
lation. Appeal  of  Edgewood  R.  Co.,  79  Pa. 
St  (29  P.  F.  Smith)  257. 

Land  cannot  be  taken  by  right  of  emi- 
nent domain  because  the  public  will  be  in- 
cidentally benefited  by  the  use  to  which  pri- 
vate parties  will  put  the  land,  so  long  as  the 
public  has  no  right  of  control;  and  a  statute 
authorizing  such  taking  of  land  for  the  con- 
struction of  an  artificial  basin,  to  be  used  as 
a  dock,  is  unconstitutional.  In  re  Eureka 
Bashi  Warehouse  ft  Mfg.  Co.,  96  N.  Y.  42, 
48. 

BeneUt  or  food  of  publlo. 

A  historical  research  discloses  the  mean- 
ing of  the  term  "public  use"  to  be  one  of 
constant  growth.  As  society  advances,  its 
demands  upon  the  individual  increase,  and 
each  demand  is  a  new  use  to  which  the  re- 
sources of  the  Individual  may  be  devoted. 
Says  Tiedeman  in  his  work  on  State  and 
Federal  Control  of  Persons  and  Property 
(pages  692-694):  ''The  ever-increasing  com- 
plications of  modem  civilization  have  com- 
pelled an  application  of  the  right  of  emi- 
nent domain  to  other  than  public  or  govern- 
mental uses,  and  the  meaning  of  the  term 
^public*  was  broadened  from  time  to  time 
in  order  to  cover  these  new  applications  of 
the  right  until  now  the  term  is  synonymous 
with  'public  good.*  •  •  •  There  is  noth- 
ing in  our  Constitution  which  requires  a  tak- 
ing for  a  public  use.  We  have,  as  the  sole 
authority  for  the  requirement,  the  judicial 
opinion  that  it  is  unrepublican  to  take  pri- 
vate property  for  any  but  a  public  use;  but 
we  claim  that  the  courts,  at  least  In  later 
years,  meant  thereby  that  private  property 
cannot  be  taken  except  to  promote  some 
public  good,  when  they  require  it  to  be  a 
taking  for  a  public  use."  In  People  v.  Town- 
ship Board  of  Salem,  20  Mich.  452,  4  Am.  Rep. 
400,  the  court  said:  "If  we  examine  the 
subject  critically,  we  shall  find  that  the 
most  important  consideration  in  the  case  of 


eminent  domain  is  the  necessity  of  accom- 
plishing some  public  good  which  is  other- 
wise Impracticable;  and  we  shall  also  find 
that  the  law  does  not  so  much  regard  the 
means  as  an  end."  In  accord  with  the  later 
quotation  are  the  words  of  Chief  Justice 
Marshall  in  McCulloch  v.  Maryland.  17  U.  S. 
(4  Wheat.)  316,  421,  4  L.  Ed.  579:  "Let  the 
end  be  legitimate,  let  it  be  within  the  scope 
of  the  Constitution;  and  all  means  which  are 
appropriate,  which  are  plainly  adequate  to 
that  end,  which  are  not  prohibited,  but  con- 
sist with  the  letter  and  spirit  of  the  Con- 
stitution, are  constitutional."  In  Olmstead 
▼.  Camp,  33  Conn.  532,  89  Am.  Dec.  221. 
it  was  contended  that  the  term  "public  use" 
should  be  distinguished  from  the  term  "pub- 
lic benefit,"  and  that  by  "public  use"  .was 
meant  the  possession,  occupation,  and  direct 
enjoyment  by  the  public.  The  court  says: 
"It  seems  that  such  a  limitation  on  the  in- 
tent of  this  important  clause  would  be  en- 
tirely different  from  its  accepted  interpreta- 
tion, and  would  be  as  unfortunate  as  novel. 
One  of  the  most  common  meanings  of  the 
word  'use/  as  defined  by  Webster,  is  'use- 
fulness,' •utility,'  'advantage,'  'productive  of 
benefit.*  'Public  use*  may  therefore  well 
mean  'public  usefulness,  utility,  or  advan- 
tage,' or  what  is  productive  of  general  bene- 
fit; so  that  an  appropriation  of  private  prop- 
erty by  the  state  under  its  right  of  eminent 
domain,  for  purposes  of  great  advantage  to 
the  community,  is  a  taking  for  public  use. 
Such,  it  is  believed,  is  the  construction  which 
has  uniformly  been  put  upon  the  language 
by  courts,  legislatures,  and  legal  authori- 
ties." Tuttle  V.  Moore,  64  S.  W.  585,  590,  3 
Ind.  T.  712;  Pocantlco  Waterworks  CJo.  v. 
Bird,  29  N.  E.  246,  248,  130  N.  Y.  249. 

"What  constitutes  a  public  use  or  pur- 
pose has,  so  far  as  we  are  able  to  find,  never 
been  defined  in  the  sense  of  furnishing  a  rule 
applicable  to  all  times  and  casea  It  is  a 
subject  which  does  not  admit  of  definition, 
as  the  defined  limits  of  to-day  might  not  an- 
swer for  the  changed  conditions  of  to-mor- 
row. 'From  the  nature  of  the  case,  thei*e 
can  be  no  precise  line.  The  power  requires 
a  degree  of  elasticity  to  be  capable  of  meet- 
ing new  conditions  and  improvements  and 
the  ever-increasing  necessities  of  society. 
The  sole  dependence  must  be  on  the  personal 
wisdom  of  the  sovereign  authority,  super- 
vised, and  in  cases  of  gross  error  or  extreme 
wrong  controlled,  by  the  dispassionate  Judg- 
ment of  the  courts.* "  Olmstead  v.  Camp,  33 
Conn.  532,  551,  89  Am.  Dec.  221.  Public  ben- 
efit or  utility  has  been  held  sufficient  Al- 
dridge  v.  Tuscumbia,  C.  &  D.  R.  Co.  (Ala.)  2 
Stew.  &  P.  199,  203,  23  Am.  Dec.  307;  Great 
Falls  Mfg.  Co.  V.  Femald,  47  N.  H.  444.  In 
Pennsylvania  it  was  said  that  the  public 
convenience  was  sufficient  to  uphold  the  au- 
thority. City  of  Pittsburgh  v.  Scott,  1  Pa.  (1 
Barr)  809,  814;  Talbot  ▼•  Hudson,  82  Mass. 
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<16  Gray)  41.7;  In  re  Tuthlll.  65  N.  T.  Supp. 
657,  662,  36  App.  DlY.  492. 

Public  use,  public  purpose,  and  public 
policy  are  much  the  same  In  import,  and 
just  as  public  policy  Is  legislatiye  policy  in 
the  main,  so  public  use  and  public  purpose 
are  largely  dependent  on  different  policies, 
though  varying  from  time  to  time  with  the 
accession  of  power  of  political  parties,  differ- 
ing from  each  other  as  to  the  system  of 
measures  best  adapted  to  promote  the  In- 
terests of  the  state.  Stockton  &  V.  R.  Go. 
v.  Common  Council  of  City  of  Stockton,  41 
CaL  147,  168. 

The  term  **public  use"  in  a  constitu- 
tional provision  prohibiting  the  taking  of 
private  property  for  public  use  except  for 
compensation,  covers  a  use  of  property  by 
private  persons  for  manufacturing  purposes, 
where  the  interests  involved  are  large  and 
public  benefits,  and  advantages  will  result 
therefrom  by  stimulating  the  growth  of. 
towns  and  cities,  thus  adding  to  the  material 
prosperity  of  the  state.  Amoskeag  Mfg.  Co. 
V.  Head,  56  N.  H.  386,  3d9. 

In  construing  the  meaning  of  the  words 
^'public  use,"  as  contained  in  the  constitu- 
tion of  this  state,  held,  that  any  appropria- 
tion of  private  property,  under  the  right  of 
eminent  domain,  for  any  purpose  of  great 
public  benefit,  interest,  or  advantage  to  the 
community,  is  a  taking  for  a  public  use. 
The  object  must  not  only  be  of  great  public 
benefit  and  for  the  paramount  interests  of 
the  community,  but  the  necessity  must  ex- 
ist for  the  exercise  of  the  right  of  eminent 
domain.  Dayton  Oold  ft  Silver  Mln.  Co.  ▼. 
SeaweU,  11  Nev.  394, 400. 

OonTenleiicttt   aeoesslty    or   welf •«•    of 
publio. 

In  speaking  of  what  constitutes  a  "pub- 
lie  use,"  as  the  term  Is  used  in  the  law  of 
eminent  domain,  Mr.  Justice  Cooley,  in  hie 
Constitutional  Limitations,  532,  says:  '*The 
reason  of  the  case  and  the  settied  practice  of 
free  government  must  be  our  guide  In  deter- 
mining what  is  or  is  not  to  be  regarded  a 
public  use,  and  that  only  can  be  considered 
such  where  the  government  Is  supplying  its 
own  needs,  or  is  furnishing  facilities  for  its 
citizens  In  regard  to  those  matters  of  public 
necessity,  convenience,  or  welfare  which,  on 
account  of  their  peculiar  character,  and  the 
difllcully — perhaps  Impossibility— of  making 
provisions  for  them  otherwise,  is  alike  prop- 
er, useful,  and  needful  for  the  government 
to  provide."  Overman  Silver  Min.  Co.  v. 
Corcoran,  15  Nev.  147,  152;  Appeal  of  Rees 
(Pa.)  12  Ati.  427,  430. 

The  term  "public  use"  is  flexible,  and 
cannot  be  confined  to  the  public  use  known 
at  the  time  of  forming  the  Constitution.  All 
improvements  that  may  be  made,  if  useful 
to  the  public,  may  be  encouraged  by  the  ex- 


ercise of  eminent  domain.  Any  uee  ef  any- 
thing which  will  satisfy  a  reasonable  public 
demand  for  facilities,  for  travel,  for  trans- 
mission of  intelligence  or  of  commodities, 
would  be  a  public  use.  American  Telegraph 
'&  Telephone  Co.  v.  Smith,  18  Atl.  910,  914,  71 
Md.  535,  7  L.  B.  A.  200;  Trenton  &  N.  B. 
Turnpike  Co.  v.  American  &  European  Com- 
mercial News  Co.,  43  N.  J.  Law  (14  Vroom) 
881,  385  (citing  Concord  R.  R.  v.  Greely,  17  N. 
H.  47 ;  New  Orleans,  M.  &  T.  R.  Co.  v.  South- 
ern &  A.  Telegraph  Co.,  53  Ala.  211;  Stew- 
art ▼.  Great  Northern  Ry.  Co.,  65  Minn.  515, 
517,  68  N.  W.  208,  33  li.  R.  A.  427. 

"The  question  of  public  use  is  one  diffi- 
cult to  determine,  but  it  may  be  assumed  as 
sound  that,  wherever  the  taking  is  a  public 
necessity,  as  in  tiie  case  of  highways,  or  is 
for  the  welfare  of  the  people^  it  is  taken  for 
public  use;  or,  as  is  said  in  Edgewood  R. 
Oo.'s  Appeal,  '79  Pa.  (29  P.  F.  Smith)  269. 
the  commonwealth  transfers  to  her  citizens 
her  power  of  eminent  domain  only  when 
some  existing  public  need  is  to  be  supplied, 
or  some  present  public  advantage  to  be  gain- 
ed."   Appeal  of  Rees  (Pa.)  12  Ati.  427,  430. 

Dntj  to  or  riKl&t  in  pvblio* 

It  is  doubtless  true  that,  in  order  to 
make  the  use  public,  a  duty  must  devolve 
upon  the  persons  or  corporation  holding  the 
property  to  furnish  the  public  with  the  use 
Intended.  Pocantico  Waterworks  Co.  v. 
Bird,  29  N.  B.  246,  248,  180  N.  Y.  249;  Pax- 
ton  A  Hershey  Irrigating  Canal  &  Land 
Co.  T.  Farmers*  &  Merchants'  Irrigation  & 
Land  Co.,  64  N.  W.  843,  846,  45  Neb.  884,  29 
L.  R.  A.  853,  50  Am.  St  Rep.  585.  It  is  true 
that,  in  order  to  make  the  use  public,  a  duty 
must  devolve  upon  the  persons  or  corporation 
holding  the  property  to  furnish  the  public 
with  the  use  Intended.  Witcher  v.  Holland 
Water- Works  Co.,  20  N.  T.  Supp.  560,  562,  66 
Hun,  619. 

The  term  •'public  use"  as  used  in  refer- 
ring to  the  right  of  eminent  domain  to  take 
private  property  for  public  use,  does  not 
mean  that  every  use  from  which  the  public 
may  incidentally  and  temporarily  derive  an 
advantage  or  benefit  or  convenience  during 
the  pleasure  of  the  owner  of  the  piroperty, 
and  from  which  they  may  be  excluded  at  the 
mere  caprice  of  the  owner,  is  a  public  use. 
The  test  whether  a  use  is  public  or  not  is 
whether  a  public  trust  is  imposed  oh  the 
property;  whether  the  public  has  a  legal 
right  to  the  use,  which  cannot  be  again  de- 
nied or  withdrawn  at  the  pleasure  of  the 
owner.  The  question  is  whether  the  public 
have  a  right  to  the  use.  The  general  public 
must  have  a  definite  and  fixed  use  of  the 
property,  a  use  independent  of  the  will  of  the 
private  person  or  corporation  in  whom  the 
title  is  vested,  a  public  use  which  cannot  be 
defeated  by  the  private  owner,  but  which  Is 
guarded  and  controlled  by  the  law.    Twelfth 
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St  Market  Co.  t.  Philadelphia  &  B.  T.  B. 
Co.,  21  AtL  989,  990,  142  Pa.  580. 

In  considering  an  application  by  a  coal 
company  to  condemn  a  right  of  way  for  a 
tramway  leading  from  its  coal  works  to 
connect  with  a  railroad  company,  the  court 
defined  the  term  •public  use,"  as  follows: 
•*The  expression  "public  use,*  ex  vl  termini. 
Implies  an  Interest  or  right  of  some  kind  in 
the  public,  and,  as  the  public  can  have  no 
existence  separate  and  apart  from  the  peo- 
ple of  which  It  consists,  it  follows  that  this 
Interest  or  right,  whateyer  it  is,  belongs  to 
and  Is  vested  in  the  people.  This  being  so, 
it  is  the  duty  of  the  state  to  see  that  it  is 
properly  protected.  Without  attempting,  as 
we  might  If  the  question  were  an  original 
one,  to  determine  the  nature  and  extent  of 
this  interest  or  right,  we  have  no  hesitancy 
in  saying  that.  If  the  use  is  a  continuing  one, 
as  it  is  in  all  cases  where  property  is  taken 
for  the  purposes  of  a  public  ferry,  railway, 
or  the  like,  the  right  or  interest  of  the  public 
is  coextensive  with  the  use  to  which  It  is 
annexed,  and  that  It  Is  not  within  the  power 
of  those  exercising  the  franchise  to  deprive 
the  people  of  the  benefits  resulting  there- 
from. Persons  or  corporations  condemning 
property  for  such  purposes  assume  certain 
obligations  and  duties  to  the  public,  which 
they  cannot  disregard  without  forfeiting 
their  franchise,  and  otherwise  rendering 
themselves  liable.  In  all  such  cases,  the 
character  of  the  business  proposed  to  be 
done,  and  the  manner  of  doing  it,  must  be 
looked  to  in  determining  whether  the  use 
will  be  a  public  or  private  one.  If,  from  the 
nature  of  the  business,  and  the  way  in  which 
it  Is  to  be  conducted,  it  is  clear  no  obliga- 
tions will  be  assumed  to  the  public,  it  may 
safely  be  concluded  the  use  is  private,  and 
not  public.  It  Is  also  believed  to  be  gener- 
ally, if  not  universally,  true  that  benefits  re- 
sulting from'  a  public  use  capable  of  individ- 
ual appropriation  are  open  to  all  alike  upon 
the  same  terms  and  conditions.*'  Sholl  v. 
German  Coal  Co.,  10  N.  B.  199,  201,  118  Dl. 
427,  69  Am.  Bep.  379. 

Where  land  Is  taken  for  Its  use  by  a 
railroad  corporation  having  the  right  to  ex- 
ercise the  power  of  eminent  domain,  the 
question  whether  the  use  is  public  or  private 
depends  upon  the  right  of  the  public  to  use 
the  road  and  to  require  the  corporation  to 
transport  freight  or  passengers  over  the 
same,  and  not  upon  the  amount  of  business. 
Kettle  Biver  B.  Co.  v.  Bastem  By.  Ca,  43 
N.  W.  469,  470,  41  Minn.  461,  6  L.  B.  A.  111. 

Extent  of  pubUe  beneHted* 

The  phrase  **public  use,"  in  the  law  of 
eminent  domain,  does  not  necessarily  mean 
that  the  improvement  should  directly  benefit 
the  people  of  the  whole  state,  but  the  direct 
public  benefit  contemplated  may  be  confined 
to  a  particular  community.    Bloomfield  &  B. 


Natural  Gaslight  Co.  v.  Bichardson,  63  Barb. 
437,  448;  Stamford  Water  Co.  v.  Stanley  (N. 
Y.)  39  Hun,  424,  426;  Inhabitants  of  Way- 
land  ▼.  Middlesex  County  Com*rs,  70  Mass. 
(4  Gray)  600,  501. 

The  public  use  required  need  not  be  the 
use  or  benefit  of  the  whole  public  or  state 
or  any  large  portion  of  it.  It  may  be  for  the 
inhabitants  of  a  small  or  restricted  locality, 
but  the  use  or  benefit  must  be  common,  not 
to  particular  individuals  or  estates.  If  the 
use  is  of  so  much  benefit  or  advantage  to  the 
community,  either  directly  or  indirectly,  that 
it  cannot  be  said  to  be  wholly  private  In  its 
effect  and  operation,  it  must  then  be  deemed 
public.  Mangan  v.  Texas  Transp.  Co.,  44 
S.  W.  998;  1001,  18  Tex.  Civ.  App.  478  (citing 
1  Wood,  By.  Law,  9  226). 

The  term  "public  use"  means  a  use 
which  concerns  the  whole  community,  as  dis- 
tinguished from  a  particular  individual  or 
a  particular  number  of  individuals.  It  is  not 
necessary,  however,  that  each  and  every  in- 
dividual member  of  society  should  have  the 
same  degroe  of  interest  In  this  use,  or  be 
personally  or  directly  affected  by  it,  in  or- 
der to  make  it  public  Citing  Gilmer  v. 
Lime  Point,  18  Cal.  229,  251;  Biche  v.  Bar 
Harbor  Water  Co.,  28  Alb.  Law  J.  498; 
O'Belley  ▼.  Kankakee  Valley  Draining  Co., 
32  Ind.  185.  So  that  a  highway  which  bene- 
fits directly  only  the  occupants  of  three 
farms  prosents  a  question  of  fact  as  to 
whether  it  Is  for  a  public  use  or  not.  In  re 
Town  of  Whitestown,  53  N.  Y.  S.  397,  30a 
24  Misc.  Bep.  150. 

It  has  never  been  deemed  essential  that 
the  entire  community,  or  any  considerable 
portion  of  it,  shall  directly  enjoy  or  partici- 
pate In  an  Improvement  or  enterprise  In  or- 
der to  constitute  a  •'public  use,"  within  the 
meaning  of  those  words  as  used  to  the  con- 
stitutional provision  relative  to  the  condem- 
nation of  private  property.  In  re  Madera 
Irr.  Dist,  28  Pac.  272,  274,  675,  92  Cal.  296, 
323,  27  Am.  St  Bep.  106,  14  L.  B.  A.  755. 

•"In  order  that  a  use  may  be  regarded  as 
public,  it  is  not  necessary  that  the  whole 
community  or  any  large  portion  of  it  partici- 
pate therein,  and  the  fact  that  some  individ- 
uals may  be  specially  benefited  above  others 
afl'ected  by  it  will  not  deprive  it  of  its 
public  character" — said  in  construing  a  stat- 
ute relating  to  the  construction  of  drains. 
Boss  V.  Davis,  97  Ind.  79,  83. 

The  term  "public  use,"  as  used  in  con- 
nection with  the  right  of  eminent  domain,  is 
not  easily  defined.  It  implies  the  use  of 
many,  or  by  the  public,  but  it  may  be  limited 
to  the  inhabitants  of  a  small  or  restricted 
locality,  but  must  be  in  common,  and  not  for 
a  particular  individuaL  It  has  consequently 
been  held  that  railroads,  canals,  turnpikes, 
ferries,  sewers,  gas  and  water  companies, 
are  for  a  public  use,    Pocantico  Waterworks 
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Go.  T.  Bird,  29  N.  B.  246,  248,  180  N.  T.  240; 
Olmstead  v.  Proprietors  of  Morris  Aqneductt 
46  N.  J.  Law  (17  Vroom)  485,  489;  Inhabit- 
ants of  Wayland  v.  Middlesex  County 
Com'rs,  70  Mass.  (4  Gray)  500,  501;  St  Hel- 
ena Water  Go.  ▼.  Forbes,  62  Cal.  182,  45  Am. 
Rep.  659;  In  re  New  Rochelle  Water  Co.  (N. 
T.)  46  Hnn,  525,  526;  Stamford  Water  Co. 
T.  Stanley  (N.  Y.)  39  Hun,  424,  426;  Witcher 
V.  Holland  Waterworks,  20  N.  Y.  Supp.  560, 
662,  66  Hun,  619;  Paxton  &  Hershey  Irri- 
gating Canal  &  Land  Co.  ▼.  Farmers'  &  Mer- 
ebants'  Irrigation  &  Land  Co.,  64  N.  W.  843, 
346,  45  Neb.  884,  50  L.  R.  A.  853,  50  AnL  St 
Rep.  585. 

In  determining  whether  the  use  is  pub- 
lic, it  has  neyer  been  deemed  essential  that 
the  entire  community  or  any  considerable 
portion  of  it  should  directly  enjoy  or  partici- 
pate in  the  benefits  to  be  derived  from  the 
purpose  for  which  the  property  is  appropri- 
ated. It  is  enough  if  the  taking  tends  to 
enlarge  the  resources,  increase  the  industrial 
energies,  and  promote  the  productive  power 
of  any  considerable  number  of  the  inhabit- 
ants of  a  section  of  the  state,  or  leads  to  the 
growth  of  towns  and  the  creation  of  new 
channels  for  the  employment  of  private  cap- 
ital and  labor.  Such  results  indirectly  con- 
tribute to  the  genera]  welfare  and  prosperity 
of  the  whole  community.  Talbot  ▼.  Hud- 
son, 82  Mass.  (16  Gray.)  417,  425. 

The  power  to  exercise  the  right  of  emi- 
nent domain  may  be  conferred  upon  a  corpo- 
ration acting  in  its  own  interests  and  for 
purposes  of  private  gain.  But  in  order  to 
constitute  a  '*public  use"  within  the  meaning 
of  the  Constitution,  it  is  not  necessary  that 
the  improvement  should  directly  benefit  the 
people  of  the  whole  state.  The  direct  pub- 
lic benefit  contemplated  may  be  confined  to 
a  particular  community.  And  the  Legisla- 
ture is,  in  any  case,  the  sole  Judge  of  what 
constitutes  a  private  use.  Bloomfield  &  R. 
Natural  Gaslight  Co.  v.  Richardson,  63  Barb. 
437,  448. 

To  constitute  a  public  use  that  will  Jus- 
tify taking  of  private  property  under  the 
Constitution,  it  is  not  essential  that  all  por- 
tions of  the  community  should  derive  equal 
benefit  from  the  purpose  for  which  the  prop- 
erty is  taken.  It  may  be  taken  though  only 
portions  of  the  community  are  thereby  bene- 
fited. Allen  ▼.  Inhabitants  of  Jay,  60  Me. 
124,  140,  11  Am.  Rep.  185. 

The  public  use  of  a  railroad  or  railroad 
track  is  one  to  which  all  the  people  have  a 
right,  though  the  number  who  require  the 
use  may  be  small.  Chicago,  B.  &  N.  R.  Co. 
V.  Porter.  46  N.  W.  75,  76,  43  Minn.  527  (cit- 
ing Kettle  River  R.  Co.  v.  Eastern  Ry.  Co., 
43  N.  W.  461,  469,  41  Minn.  469,  6  L.  R.  A, 
111). 

The  essential  feature  of  a  public  use  is 
that  It  is  not  confined  to  privileged  individ- 


uals, but  is  open  to  the  indefinite  public.  It 
is  this  indefinite  or  unrestricted  quality  that 
gives  it  its  public  character.  The  smallest 
street  in  the  smallest  village  is  a  public  high- 
way, and  none  the  less  so  because  the  vast 
majority  of  the  citizens  of  the  state  will 
never  derive  any  benefit  from  it  White  v. 
Smith,  42  AtL  125,  126,  189  Pa.  222,  43  L.  R. 

The  term  •public  use,**  under  Const  art  1. 
9  16,  prohibiting  the  taking  of  private  prop- 
erty for  public  use  except  for  compensation, 
includes  the  taking  of  property  for  the  use  of 
a  local  school.  In  this  case  the  taking  was 
resisted  on  the  notion  that  the  property  used 
was  local  and  limited,  and  not  for  the  public 
generally,  and  the  court  quotes  Poland,.  J.,  in 
Williams  v.  School  Dist  No.  6,  33  Vt  271,  as 
saying  that:  "Bvery  public  use  is  to  some 
extent  local,  and  benefits  a  particular  section 
more  than  others.  Railroads  and  canals,  the 
most  extensive  of  our  public  works,  do  so  in 
some  degree.  Burying  grounds,  aqueducts, 
mills,  and  many  highways  are  as  purely  lo- 
cal as  these,  and  no  person  can  derive  benefit 
ftom  them  exc^t  by  becoming  a  resident  in 
their  vicinity.  In  the  same  way  these  may 
be  for  the  benefit  of  any  citizen,  but  the  use 
in  the  present  case,  that  of  a  public  school- 
house,  has  a  more  enlarged  and  liberal  view. 
It  is  a  benefit  and  advantage  to  the  whole 
country  that  all  the  children  should  be  edu- 
cated, and  thus,  by  means  of  educating  the 
childrer  in  a  single  district,  benefits  the 
whole."  Township  Board  of  Education  v. 
Hackmann,  48  Mo.  243,  245. 

The  supplying  of  water  to  a  tract  of 
land,  though  of  many  thousand  acres  in  ex- 
tent if  occupied  by  an  individual  proprietor, 
would  be  for  his  private  benefit,  and  not  a 
"public  use";  yet  the  same  tract  of  land 
might  be  so  subdivided  and  held  in  individ- 
ual proprietorship  as  to  render  the  supply  of 
water  to  it  a  public,  instead  of  a  private,  use. 
The  same  tract  of  land  may  constitute  a 
farming  neighborhood,  and  yet  be  so  limited 
in  the  elements  which  make  it  a  neighbor- 
hood that  the  supply  of  water  to  it  would 
not  constitute  a  public  use.  It  is  not  neces- 
sary that  the  entire  public  shall  enjoy  the 
use,  or  even  that  it  be  capable  thereof,  but 
the  use  must  be  capable  of  enjoyment  by  all 
who  may  be  within  the  neighborhood,  and 
there  must  be  within  that  neighborhood  so 
great  a  number  of  the  entire  public  as  to 
destroy  its  character  as  a  private  use.  Lind- 
say Irr.  Co.  Y.  Mehrtens,  82  Pac.  802,  803,  97 
Cal.  67a 

Under  Const  c.  8,  9  15,  providing  that 
all  of  the  waters  that  are  now  appropriated, 
or  may  be  appropriated  hereafter,  for  any 
official  use,  and  the  right  of  way  over  the 
land  of  others,  for  all  ditches,  etc.,  be  held 
to  be  public  use,  the  use  of  waters  to  irri- 
gate a  tract  of  land  or  work  a  particular 
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mine,  though  such  land  or  mine  la  owned  by 
an  Individual,  is  a  public  use.  BlUnghouse 
▼.  Taylor,  48  Pac.  757,  768,  19  Mont  462. 

Judicial  or  legislatiTe  qnestioau 

What  constitutes  a  public  use  is  a  judi- 
cial question,  about  which  there  has  been 
much  conflict  in  decisions,  but  which,  never- 
theless, must  be  settled  by  the  courts.  If  a 
Legislature  should  say  that  a  certain  taking 
was  for  a  public  use,  that  would  not  make  it 
so;  for  such  a  rule  would  enable  a  Legisla- 
ture to  conclude  the  question  of  constitution- 
ality by  its  own  declaration.  The  true  rule  is 
that  the  statute  will  be  held  to  apply  only  to 
public  purposes  unless  it  shows  the  contrary, 
and  the  court  will  then  determine  whether 
the  particular  taking  is  for  a  public  purpose. 
In  re  Rhode  Island  Suburban  Ry.  Ck>.,  48  Atl. 
590,  591,  22  R.  I.  455. 

Judge  Cooley  says:  'The  question  what 
is  a  public  use  is  always  a  question  of  law. 
Deference  will  be  paid  to  the  legislatiye 
Judgment  as  expressed  in  enactments  provid- 
ing for  the  appropriation  of  property,  but  it 
will  not  be  conclusive.*'  Lux  v.  Haggin,  10 
Pac.  674,  698,  69  Oal.  266  (dtinf  Cooley, 
Const  Lim.  636X 

It  has  been  said  that,  If  by  any  reason- 
able construction  a  designated  use  may  be 
held  to  be  public  in  a  constitutional  sense, 
the  wiU  of  the  Legislature  should  prevail 
over  any  mere  doubt  on  the  part  of  the  court 
Paxton  &  Hershey  Irrigating  Canal  A  Land 
Go.  V.  Farmers'  &  Merchants'  Irrigation  & 
Land  Co.,  64  N.  W.  343,  846,  46  Neb.  884. 

Public  use  is  a  judicial  question,  and 
must  be  determined  by  the  court  Witcher 
V.  Holland  Waterworks  Co.,  20  N.  T.  Supp. 
560,  562,  66  Hun,  619;  Pocantico  Water- 
works Co.  V.  Bird,  29  N.  B.  246,  248,  130  N. 
Y.  249;  Tyler  v.  Beacher,  44  Vt  648,  661,  8 
Am.  Rep.  398;  but  whenever  the  use  is  pub- 
lic, the  question  whether  there  Is  a  necessity 
for  taking,  and  of  the  utility  of  exercising 
the  power,  is  entirely  legislative.  Tyler  v. 
Beacher,  44  Vt  648,  651,  8  Am.  Rep.  398. 

If  the  public  interest  can  be  in  any  way 
promoted  by  the  taking  of  private  property, 
it  must  rest  in  the  wisdom  of  the  Legislature 
to  determine  whether  the  benefit  to  the  pub- 
lic will  be  of  sufficient  importance  to  render 
it  expedient  for  them  to  exercise  the  right  of 
eminent  domain,  and  to  authorize  an  inter- 
ference with  the  private  rights  of  individuals 
for  that  purpose.  Lux  v.  Haggin,  10  Pac. 
674,  698,  69  Cal.  255  (citing  2  Kent's  Comm. 
840);  Beekman  v.  Saratoga  &  S.  R.  Co.,  8 
Paige,  45,  22  Am.  Dec.  679 ;  Stamford  Water 
Co.  V.  Stanley  (N.  T.)  39  Hun,  424,  426. 

The  question  of  what  is  a  **public  use" 
within  the  meaning  of  the  law  of  eminent 
domain  is  a  Judicial  question,  and  not  a  leg- 
islative one«     Logan  v.  Stogsdale,  123  Ind. 


372,  24  N.  B.  135,  8  L.  B.  A.  5&  In  detei 
mining  whether  a  use  is  public,  we  must 
look  not  only  to  flie  character  of  the  busi- 
ness  to  be  done,  but  also  as  to  the  proposed 
mode  of  doing  it  If  the  use  is  merely  op- 
tional with  the  owners,  or  the  public  benefit 
merely  inddental,  it  is  not  a  public  use  au- 
thorislBg  the  exercise  of  the  power  of  emi- 
nent domain.  There  must  be  in  general  a 
right  to  the  definite  use  of  the  property,  a 
right  which  the  law  compels  the  owner  to 
give  to  the  general  public  It  is  not  enough 
that  the  general  prosperity  of  the  public  is 
promoted;  ''public  interest"  and  ''public  use" 
are  not  synonymous.  In  re  Niagara  Falls  & 
W.  By.  Co..  108  N.  Y.  376,  15  N.  B.  429.  The 
true  criterion  by  which  to  judge  of  the  char- 
acter of  the  use  is  whether  the  public  may 
enjoy  it  by  right  or  only  by  permission. 
Great  Western  Natural  Gas  ft  Oil  Co.  v. 
Hawkins,  66  N.  B.  765,  768,  30  Ind.  App.  557 
(citing  Twelfth  St.  Market  Co.  v.  Philadel- 
phU  &  R.  T.  B.  Co.,  142  Pa.  580,  21  Atl.  902. 


PrlTate  «v  publle  aceney. 

The  only  test  of  the  power  of  the  state 
to  condemn  land  for  public  use  is  that  the 
particular  object  for  which  the  land  is  con- 
demned tends  to  promote  the  general  Interest 
in  its  relation  to  any  legitimate  object  of 
government  In  the  promotion  of  this  pur- 
pose the  state  selects  its  own  agents  and 
agencies,  and  whether  that  agency  be  a  for- 
eign or  domestic  corporation,  a  foreign  gov- 
ernment, or  a  member  of  the  domestic  gov- 
ernment, is  immaterial."  Gilmer  v.  Lime 
Point,  18  Cal.  229,  252. 

The  question  of  public  use  is  not  affected 
by  the  agency  employed,  for  it  may  be  vest- 
ed in  private  persons,  who  may  be  actuated 
solely  by  motives  of  private  gain,  though  the 
use  to  be  made  thereof  is  for  the  benefit  of 
the  public.  Pocantico  Waterworks  Co.  v. 
Bird,  29  N.  B.  246,  248, 130  N.  Y.  249;  Witcher 
V.  Holland  Waterworks  Co.,  20  N.  Y.  Supp. 
660,  562,  66  Hun,  619;  Stockton  ft  V.  B.  Co. 
V.  Common  Council  of  City  of  Stockton,  41 
Cal  147, 149;  Buffalo  Bayou,  B.  ft  G.  B.  Go. 
V.  Ferris,  26  Tex.  588,  595;  Walther  v.  War- 
ner, 25  Mo.  277;  Bonaparte  v.  Camden  ft  A. 
R.  Co.  (U.  S.)  3  Fed.  C^s.  821,  829;  Ash  v. 
Cummings,  50  N.  H.  591,  613;  Concord  R. 
R  V.  Greely,  17  N.  H.  47,  54;  Oury  v.  Good- 
win (Ariz.)  26  Pac.  376,  37a 

It  is  by  reason  of  the  nature  and  char- 
acter of  the  business,  and  not  from  the  fact 
that  it  is  carried  on  by  an  individual  or  cor- 
poration, that  the  laws  hold  the  property  or 
services  of  the  owner  to  have  been  submit- 
ted to  public  use.  Ladd  v.  Southern  Cotton 
Press  ft  Mfg.  Co.,  53  Tex.  172. 

The  power  of  eminent  domain  has  been 
employed  for  many  objects.  Not  only  the  di- 
rect agents  of  the  government;  but  indiyld- 
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uals  and  corporate  bodies,  have  been  author- 
ized to  take  private  property  for  the  purpose 
of  making  public  highways,  turnpike  roads, 
and  canals,  of  erecting  and  constructing 
wharves  and  basins,  of  establishing  ferries, 
of  draining  swamps  and  marshes,  and  of 
bringing  water  to  cities  and  villages.  In  all 
such  cases  the  object  of  the  legislative  grant 
of  power  is  the  public  benefit  derived  from 
the  contemplated  improvement,  whether  such 
improvement  is  to  be  effected  directly  by 
the  agents  of  the  government  or  by  individ- 
ual enterprise.  Lux  v.  Haggin,  10  Pac.  674, 
698,  60  Cal.  255  (citing  (^ooley.  Const  UuL 
532). 

The  condemnation  of  land  by  a  water 
company  is  a  taking  for  public  use,  within 
the  meaning  of  the  constitutional  provision 
prohibiting  the  taking  of  property  for  public 
use  without  compensation.  "In  many  in- 
stances and  purposes  a  majority  of  munici- 
palities are  supplied  with  water  from  private 
enterprises,  and  it  is  no  less  an  appropriation 
of  private  property  for  public  use  because 
the  supply  Is  );)rocured  from  a  corporation 
incorporated  for  that  purpose  than  if  by  the 
municipality  itself.  The  court,  in  reaching 
this  conclusion,  cites  Bloomfield  ft  R.  Nat- 
ural Gas  Light  Co.  v.  Richardson,  63  Barb. 
437,  in  which  a  company  incorporated  for 
the  purpose  of  utilizing  natural  gas  was  con- 
sidered to  have  the  right  to  condemn  prop- 
erty to  acquire  a  right  of  way  for  its  mains 
by  which  the  gas  could  be  conveyed  to  the 
city.  In  Bloodgood  v.  Mohawk  &  H.  B.  R. 
Co.,  18  Wend.  9,  31  Am.  Dec.  313,  it  was  set- 
tled by  the  court  of  last  resort  that  the 
power  to  exercise  the  right  of  eminent  do- 
main, where  such  right  exists,  may  be  con- 
ferred upon  a  corporation  acting  in  its  own 
interest  and  for  the  purpose  of  private  prop- 
erty. Stamford  Water  Co.  ▼.  Stanley  (N.  Y.) 
39  Hun,  424,  426. 

Pablio  beneUt  synonymous. 

The  term  '*public  use/*  as  used  in  the 
Constitution  allowing  condenmation  of  prop- 
erty for  such  purpose,  is  not  equivalent  to 
the  term  **pul>Ilc  benefit,"  and  such  use  must 
exist  at  the  time  of  the  taking.  Avery  v.  Ver^ 
mont  Electric  Co.,  54  Atl.  179,  76  Vt  235,  59 
L.  R.  A.  817. 

What  is  a  public  use  is  incapable  of  ex- 
act definition.  The  expressions  ''public  In- 
terest" and  "public  use"  are  not  synony- 
mous. The  establishment  of  furnaces,  mills, 
and  manufactories,  the  building  of  churches 
and  hotels,  and  other  similar  enterprises,  are 
more  or  less  matters  of  public  concern,  and 
promote,  in  a  general  sense,  public  welfare. 
But  they  lie  without  the  domain  of  public 
uses  for  which  private  ownership  may  be  dis- 
placed by  compulsory  proceedings.  In  re 
Niagara  Palls  &  W.  R.  Co.,  108  N.  T.  875,  15 
N.  E.  428.    The  character  of  the  agencies  em- 


ployed in  applying  the  property  to  the  use 
of  the  public  is  wholly  unimportant  in  de- 
termining whether  or  not  the  use  is  public  or 
private.  They  may  be  municipal  corpora- 
tions, private  corporations,  or  individuals. 
It  is  enough  that  the  purpose  is  one  of  public 
necessity  or  great  public  convenience,  and  is 
made  certainly  and  directly  subservient  to 
public  use,  and  to  such  an  extent  that  the 
use  cannot  be  defeated,  withdrawn,  or  with- 
held by  the  agency  in  whose  hands  it  is  thus 
placed.  Charleston  Natural  Gas  Co.  v.  Lowe, 
44  S.  B.  410,  412,  52  W.  Va.  662. 

Pablio  oonTenieneo  distingnisliecL 

There  is  a  distinction  between  a  '*public 
use"  and  a  **public  convenience"  to  authoi^ 
ize  the  taking  of  private  property  for  public 
use.  The  use  must  be  for  the  people  at  large, 
for  travelers,  for  all,  and  must  also  be  com- 
pulsory by  them,  and  not  optional  with  the 
corporators;  it  must  be  a  right  by  the  people, 
and  not  a  favor;  but  where  it  Is  a  public 
convenience,  and  not  a  necessity,  the  right 
to  take  private  property  does  not  exist  The 
incorporation  of  a  hotel  company  in  a  city, 
with  the  right  to  construct  lines  of  railroad 
from  the  hotel  to  the  depot  for  the  accom- 
modation of  the  guests,  would  be  a  public 
convenience,  but  it  would  not  authorize  the 
Legislature  to  take  private  property  of  the 
citizens  of  the  town  whereon  to  erect  the 
railroad.  Churches  and  schoolhouses  are 
public  conveniences,  but  no  one  ever  heard 
of  private  property  being  taken  for  such  pur- 
poses. Memphis  Freight  Co.  v.  City  of  Mem- 
phis, 44  Tenn.  (4  Cold.)  419,  425. 

PubUo  interest  in  nse  tH  stln  gnJshecL 

A  distinction  must  be  made  between  a 
public  use  and  a  use  in  which  the  public  has 
an  interest  In  the  former  case  the  public 
may  control,  because  it  is  a  use  within  the 
function  of  government  to  establish  and 
maintain.  In  the  latter  case  it  is  a  private 
enterprise  that  serves  the  public,  and  in 
which  it  is  interested  to  the  extent  of  its 
necessities  and  convenience.  The  former  is 
clearly  within  the  control  of  the  Legislature, 
while  the  latter  may  not  be.  Many  authori- 
ties, however,  go  to  that  extent  State  v.  Ed- 
wards, 29  Atl.  947,  948,  86  Me.  102,  25  L.  R. 
A.  504,  41  Am.  St  Rep.  528.  See,  also,  Jus- 
tice Brewer  dissenting  in  Budd  v.  People,  12 
Sup.  Ct  468,  478, 143  U.  S.  517,  36  L.  Ed.  247. 

PnUio  utility  synonyntons. 

The  words  "public  utility,"  as  used  in 
Code,  9  ^«  relating  to  incorporated  compa- 
nies, and  authorizing  them  to  acquire  the 
property  of  another  in  case  the  court  is  of 
the  opinion  that  the  purpose  for  which  the 
property  'Is  to  be  taken  is  of  public  utility," 
is  synonymous  with  the  words  "public  use." 
Valley  City  Salt  Ca  ▼.  Brown,  7  W.  Va.  191, 
195. 
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H«ciilatloii  by  Korenuaeat* 

The  term  "public  use/'  ez  vi  termini,  im- 
pUee  that  the  public  is  interested  therein,  and 
that  in  its  sovereign  organization  and  capac- 
ity the  public  retains  the  right  of  regulation 
and  control,  at  least  in  a  limited  or  qualified 
degree  over  the  exercise  of  any  corporate 
power  or  function  granted  in  the  accomplish- 
ment of  such  public  use.  Lake  Koen  Naviga- 
tion, Reservoir  &  Irrigation  Co.  ▼.  Klein,  65 
Pac.  684,  687,  63  Kan.  484. 

Burial  crovnd* 

A  taking  of  land  for  the  purpose  of  a 
burial  place  for  different  parties  who  might 
purchase  lots,  the  title  to  which  when  pur^ 
chased  rested  in  the  grantee  and  was  the  sub- 
ject of  alienation,  was  not  a  taking  for  pub- 
lic use.  In  re  Deansville  Cemetery  Ass'n,  66 
N.  Y.  560,  671,  23  Am.  Rep.  86. 

Land  used  by  cemetery  associations  Is 
used  for  a  public  use,  and  the  fact  that  they 
require  varying  sums  for  rights  to  bury  in 
different  localities  in  the  cemeteries  does  not 
deprive  the  land  of  its  character  as  a  public 
use,  and  this  is  true  although  the  cost  of  the 
right  is  the  practical  exclusion  of  some. 
Evergreen  Cemetery  Ass*q  t.  Beecher,  53 
Conn.  551,  553,  5  Atl.  353. 

CanaL 

See  ''Canal.** 

Coast  muT;ey. 

The  term  ''public  use,**  in  a  constitution- 
al provision  prohibiting  the  taking  of  private 
properly  for  public  use  except  for  compensa- 
tion. Includes  the  use  by  the  United  States 
Coast  Survey,  and  therefore  property  may  be 
taken  f6r  such  use.  The  purpose  of  such 
taking  is  a  public  one,  as  a  safe  highway 
upon  the  ocean  is  as  much  a  public  necessity 
as  a  safe  highway  upon  the  land.  Orr  t. 
Quimby,  54  N.  H.  590,  5d3. 

Draiaasa. 

A  taking  of  land  for  the  construction  of 
a  ditch  for  the  purpose  of  benefiting  sur- 
rounding lands  by  making  them  more  adapta- 
ble to  agricultural  purposes  is  a  taking  for  a 
public  use.  In  re  Tuthill,  55  N.  Y.  Supp.  657, 
662,  86  App.  Div.  402. 

The  drainage  of  large  areas  of  swamp 
lands  is  a  public  use,  where  the  controlling 
object  is  the  reclamation  of  land  for  the  pur- 
poses oi  cultivation  and  habitation.  Tidewa- 
ter Co.  V.  Coster,  18  N.  J.  Eq.  (8  C.  B.  Green) 
518,  521,  00  Am.  Dec.  G34 ;  Talbot  ▼.  Hudson, 
82  Mass.  (16  Gray)  417.  425;  Norfleet  v. 
Cromwell,  70  N.  C.  634,  630,  16  Am.  Rep.  787. 

Ednoatioa. 

The  term  "public  use"  includes  the  tak- 
ing of  property  for  the  use  of  a  local  school 


Township  Board  of  Education  v.  Hackmann, 
48  Mo.  243,  245. 

Land  condemned  tor  the  purpose  of  a 
company  authorized  to  incorporate  for  the 
education  of  the  public  by  exhibiting  artistic, 
mechanical,  agricultural,  and  horticultural 
products,  and  providing  public  instruction  in 
the  arts  and  sciences,  was  for  a  public  use. 
Appeal  of  Rees  (Pa.)  12  Aa  427,  430. 

Feny. 

See  "Perry.* 

-  Fort.  • 

A  fort  is  an  object  of  public  use,  and  a 
state  may  for  its  own  purposes  condemn  land 
for  a  fort,  or  may  authorize  the  land  to  be 
condemned  for  such  purpose  for  and  on  be- 
half of  the  federal  government  Gilmer  v. 
Lime  Point,  18  Cal.  220,  251. 

His]&way« 

From  time  immemorial,  a  highway  used 
for  the  public  and  controlled  by  the  public 
has  been  considered  a  public  use,  and  there 
is  no  necessity  for  legislative  or  Judicial  de- 
termination. State  V.  Sui^erior  Court  of 
Adams  County,  60  Pac.  866,  367,  20  Wash.  1. 

Irricatlim. 

Irrigation  is  a  public  use,  for  the  promo- 
tion of  which  the  Legislature  may  authorize 
a  private  person  or  corporation  to  exercise 
the  power  of  eminent  domain.  Lake  Koen 
Navigation,  Reservoir  A  Irrigation  Co.  ▼. 
Klein,  65  Pac  684,  687,  63  Kan.  484;  Lux  v. 
Haggin,  10  Paa  674,  608,  60  Cal.  255;  Pax- 
ton  &  Hershey  Irrigating  Canal  &  Land  Co. 
▼.  Farmers*  &  Merchants'  Irrigation  &  Land 
Co.,  64  N.  W.  343,  846,  45  Neb.  884,  20  L.  R. 
A.  858,  50  Am.  St  Rep.  685;  Oury  v.  Good- 
win (Ariz.)  26  Pac.  876,  878;  Bllinghouse  v. 
Taylor,  48  Pac.  757,  758,  10  Mont  462. 

The  taking  of  private  property  within 
limited  districts,  organized  as  irrigation  dis- 
tricts under  a  state  law  (St  CaL  1887,  p.  29), 
for  the  purpose  of  furnishing  water  to  the 
landowners  alone,  and  not  for  the  general 
use,  on  equal  terms,  of  all  inhabitants  of  the 
district  is  not  such  a  public  use  as  will  jus- 
tify the  exercise  of  eminent  domain.  Brad- 
ley ▼.  Fallbrook  Irr.  Dlst  (U.  S.)  68  Fed.  048, 
057. 

XieTee. 

The  construction  of  a  levee  along  the 
bank  of  a  river  is  a  public  use  authorizing 
condemnation  of  land  for  that  purpose.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Cambem,  71  Pac. 
800,  810,  66  Kan.  365. 

Mills  aad  manaf  aoturins* 

From  the  first  settlement  of  the  coun- 
try gristmills  operated  by  water  power  have 
been  in  some  sense  peculiar  institutions,  in- 
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vested  with  a  general  Interest  Towns  hare 
procured  them  to  be  established  and  main- 
tained. The  state  has  regulated  their  tolls. 
In  many  Instances  they  have  been  not  merely 
a  convenience,  but  almost  a  necessity  In  the 
community.  The  necessary  flowage  of  land 
to  maintain  the  water  power  to  operate  such 
a  mill  is  therefore  a  public  use.  Olmstead  v. 
Camp,  33  Conn.  682,  546,  552,  89  Am.  Dec. 
221. 

It  appears  to  be  going  a  great  length  to 
say  that  land  which  Is  used  for  the  purpose 
of  overfiowage  by  a  milldam  Is  appropriated 
to  a  "public  use,"  In  the  proper  and  Just 
sense  of  those  words  used  In  reference  to 
compensation  for  land  taken  for  public  use. 
Fisher  v.  Horicon  Iron  &  Mfg.  Co.,  10  Wis. 
851,358. 

The  term  ••public  use,"  In  a  constitu- 
tional provision  prohibiting  the  taking  of 
private  property  for  a  public  use  except  for 
compensation.  Includes  a  taking  for  mills 
owned  by  a  corporation,  a  private  company, 
or  an  Individual,  If  the  mills  are  a  public 
benefit,  as  they  are  none  the  less  a  public 
benefit  by  reason  of  being  operated  by  such 
persons.  Ash  v.  Cummlngs,  50  N.  H.  591, 
613;  Amoskeag  Mfg.  Co.  v.  Head,  56  N.  H. 
886,  899. 

The  business  of  warehousing  and  com- 
pressing cotton  Is  not  an  employment  which 
the  common  law  declares  public.  A  cotton 
press  and  manufacturing  company  does  not, 
by  virtue  of  the  legislative  act  incorporating 
It  for  the  purpose  of  carrying  on  a  warehous- 
ing and  cotton  compress  business,  submit  Its 
services  and  property  to  public  use.  Ladd  v. 
Southern  Cotton  Press  &  Mfg.  Co.,  58  Tex. 
172. 

A  statute  authorizing  the  taking  of  lands 
by  mining  companies  for  their  own  purposes 
Is  a  taking  for  a  public  use.  Overman  Silver 
Min.  Co.  V.  Corcoran,  15  Nev.  147,  152. 

Moniiments  la  battlefield. 

The  purpose  of  preserving  and  marking 
on  the  site  of  the  battle  of  Gettysburg  the  po- 
sitions occupied  by  the  different  organiza- 
tions at  that  battle  Is  a  public  use  or  purpose, 
for  which  Congress  may  authorize  the  con- 
demnation of  land.  United  States  v.  Gettys- 
burg Electric  R.  Co.,  16  Sup.  Ct  427,  429, 
160  U.  S.  668,  40  L.  Ed.  576. 

PrlTate  turnpike  or  bridge. 

The  taking  of  private  property  by  a  town 
for  the  purpose  of  a  private  road  Is  not  a 
taking  for  a  public  use.  Taylor  v.  Porter  (N. 
Y.)  4  Hill,  140,  146,  40  Am.  Dec  274. 

The  clause  of  the  Constitution  providing 

that  private  property  shall  not  be  taken  for 

public  use  without  just  compensation,  but 

that  land  may  be  taken  for  public  highways, 
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as  heretofore,  until  the  Legislature  shall  di- 
rect compensation  to  be  made,  does  not  In- 
clude a  turnpike  road  or  bridge  owned  by  a 
private  Individual,  and  acquired  by  purchase 
or  constructed  for  his  private  benefit.  In  re 
Public  Highway  In  Bergen  and  Hudson 
Counties,  22  N.  J.  Law  (2  Zab.)  293,  302. 

Railroad. 

It  cannot  be  questioned  that  a  railroad 
for  general  travel  or  the  transportation  of 
produce  for  the  country  at  large  Is  a  public 
use,  for  the  construction  of  which  private 
property  may  be  taken  or  applied  upon  ade- 
quate compensation  for  It  being  made.  That 
the  road  for  the  construction  of  which  the 
property,  when  taken.  Is  to  be  applied,  Is  a 
corporation  of  private  Individuals  to  whose 
benefit  the  profits  of  the  road,  when  com- 
plete, will  alone  accrue,  furnishes  no  valid 
objection  to  such  appropriation  of  private 
property.  One  of  the  chief  occasions  for  the 
exercise  of  eminent  domain  by  the  state  is  In 
creating  the  necessary  facility  for  Intercom- 
munication for  purposes  of  travel  and  com- 
merce. In  such  cases  the  object  of  the  legis- 
lative grant  authorizing  the  application  of 
private  property  is  the  public  benefit  derived 
from  the  contemplated  improvement,  wheth- 
er such  Improvement  is  to  be  effected  directly 
by  the  agents  of  the  government,  or  through 
the  medium  of  corporate  bodies  or  of  Indl- 
vldunl  enterprise.  Buffalo  Bayou,  B.  &  C. 
R.  Co.  V.  Ferris,  26  Tex.  588,  598. 

The  term  "public  use,"  within  the  mean- 
ing of  the  constitutional  provision  prohibiting 
the  taking  of  private  property  for  public  use 
without  compensation,  Includes  the  building 
of  a  railroad  by  a  private  corporation,  under 
the  authority  of  the  Legislature,  for  the  ac- 
commodation of  the  public.  Walther  v.  War- 
ner, 25  Mo.  277;  Bonaparte  v.  Camden  &  A. 
U.  Co.  (U.  S.)  3  Fed.  Cas.  821,  829;  Bufl'alo 
&  N.  Y.  C.  R.  Co.  V.  Bralnard,  ^  N.  Y.  100, 
108;  Mangan  v.  Texas  Transp.  Co.,  44  S.  W. 
998,  1001,  18  Tex.  Civ.  App.  478;  Stockton  & 
V.  R.  Co.  V.  Common  Council  of  City  of  Stock- 
ton, 41  Cal.  147,  149;  Enfield  Toll  Bridge  Co. 
V.  Hartford  &  N.  H.  R.  Co.,  17  Conn.  40,  41, 
59,  42  Am.  Dec.  716;  Kettle  River  R.  Co.  v. 
Eastern  Ry.  Co.,  43  N.  W.  469,  470,  41  Minn. 
461,  6  L.  R.  A.  Ill;  Chicago  B.  &  N.  Co.  v. 
Porter,  46  N.  W.  75,  76,  43  Minn.  527;  Con- 
cord R.  R.  V.  Greely,  17  N.  H.  47,  54. 

The  term  "public  use,"  In  Const  art  2,  i 
21,  providing  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation,  does  not  Include  the  use 
of  an  established  street  by  constructing  and 
operating  a  steam  railroad  therein,  and  there- 
fore an  abutting  owner  Is  not  entitled  to  ad- 
ditional compensation  on  the  theory  that 
there  Is  a  new  public  use  of  the  street  Hen- 
ry Gaus  &  Sons  Mfg.  Co.  v.  St  Louis  K.  &  N. 
W.  B.  C6.,  20  S.  W.  658,  113  Mo.  808.  18  L. 
R.  A.  839,  85  Am.  St  Rep.  706. 
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Taleffvaph  or  telepl&aae. 

The  term  **public  use,"  in  a  oonstitutional 
proYiBion  prohibiting  the  taking  of  private 
property  for  any  but  public  purposes,  may 
include  a  telegraph  line.  New  Orleans,  BL  & 
T.  B.  Go.  V.  Southern  ft  A.  Telegraph  Co.,  68 
Ala.  211,  21& 

A  telegraph  or  telephone  Una  designed 
for  the  service  of  the  public,  or  subject  to 
regulation  by  the  Legislature,  is  a  public 
use  for  which  property  may  be  taken.  Amer- 
ican Telephone  ft  Telegraph  Co.  v.  Smith,  18 
Aa  910,  014,  71  Md.  686,  7  L.  R.  A.  200. 

A  telephone  is  a  public  use,  and  the  Leg- 
islature, by  virtue  of  Its  power  of  control 
over  the  public  roads  and  highways  of  the 
city,  may  grant  to  a  telephone  company  the 
authority  to  erect  Its  lines  along  or  upon  such 
roads  and  highways,  or  it  may  delegate  that 
power  to  the  municipal  officers  of  the  sev- 
eral municipalities.  Readfleld  Telephone  ft 
Telegraph  Co.  Y.  Cyr,  48  Aa  1047,  1048,  86 
Me.  287. 

Water  supply. 

The  supplying  of  the  inhabitants  of  a 
town  with  pure  fresh  water  Is  for  a  public 
use.    The  use  of  water  by  each  particular  in- 
dividual is  private,  but  in  a  larger  and  broad- 
er sense  it  may  be  said  that  the  use  of  it  by 
all  or  a  larger  part  of  the  residents  in  a 
populous  village  is  for  the  public  use  and  the 
public  benefit.     Witcher  v.  Holland  Water- 
works Co.,  20  N.  Y.  Supp.  500,  5(;2.  66  Hun, 
618.     See,  also,   Olmsted  v.   Proprietors  of 
Morris  Aqueduct,  46  N.  J.  Law  (17  Vroom) 
485,  498;  Dalles  Lumbering  Co.  v.  Urqurhart,  | 
19  Pac.  78,  80,  16  Or.  67;  In  re  New  Rochelle 
Water  Co.   (N.   T.)   46  Hun,   525,   626;    St.  ; 
Helena  Water  Co.. v.  Forbes,  62  Cal.  182,  45  ' 
Am.  Rep.   659;    Inhabitants  of  Wayland  v.  | 
Middlesex  County  Com'rs,  70  Mass.  (4  Gray)  ' 
500,  501;   Pocantico  Waterworks  Co.  v.  Bird, 
28  N.  E.  246,  248,  130  N.  Y.  248.  | 

"Public  use,'*  as  applied  to  public  wa-  j 
ters,  means  and  includes  the  right  to  draw 
from  them  a  supply  of  water  for  the  ordinary 
use  of  cities  in  the  vicinity  of  the  stream. 
Such  a  right  is  one  of  the  most  important 
public  rights,  and  is  daily  growing  in  propor- 
tion as  population  incTenses.  Minneapolis 
Mill  Co.  V.  Board  of  Water  Com'rs  of  City  of 
St  Paul,  68  N.  W.  33,  34,  56  Minn.  485. 

PUBLIO  ITS£  (In  Patent  Law). 

"Public  use"  means  a  common  and  gen- 
eral use  by  the  community.  American  Hide 
&  Leather  Splitting  &  Dressing  Machine  Co. 
V.  American  Tool  &  Machine  Co.  (U.  S.)  1  Fed. 
Cas.  647,  653. 

The  public  use  or  sale  of  an  invention,  in 
order  to  deprive  the  inventor  of  his  right  to 
a  patent,  must  be  a  public  use  or  sale  with 


.hlB  knowledge  and  consent  and  before  the 
application  for  the  patent  Ryan  ▼.  Good- 
win (U.  8.)  21  Fed.  Ca&  110,  111;  McMlllln 
V.  Barclay  (U.  8.)  16  Fed.  Cas.  802,  806; 
Bates  ▼.  Coe,  86  U.  8.  31,  46,  26  L.  Ed.  68. 

A  public  use,  such  aa  will  bar  the  issu- 
ance of  a  patent,  is  a  use  in  publla  It  does 
not  mean  a  general  adoption  by  the  public, 
but  a  public,  as  distinguished  from  a  secret, 
use.  No  patent  can  therefore  issue  where  it 
appears  that  other  persons  have  constructed 
machines  on  substantially  the  same  princi- 
ples aa  that  of  the  applicant,  and  used  them 
publicly  for  years  before  he  made  his  ap- 
plication. Hunt  ▼.  Howe  (U.  8.)  12  Fed.  Cas. 
818,822. 

"Public  use"  means  not  only  a  use  by  the 
public,  but  a  use  in  public;  that  is  to  say,  one 
which  is  not  secret,  and  therefore  one  from 
which,  so  far  aa  the  inventor  is  concerned, 
the  public  may,  by  any  of  the  chances  of  life, 
acquire  the  knowledge.  Manning  v.  Cai>e 
Ann  Isinglass  &  Glue  Co.  (U.  S.)  16  Fed.  Cas. 
643,  644. 

Where  an  Inventor  allows  his  machine  to 
be  used  by  other  persons  generally,  either 
with  or  without  compensation,  or  if  It  is  with 
his  consent  put  on  sale  for  public  use,  then 
it  is  in  "public  use"  within  the  meaning  of 
the  patent  law.  Smith  &  Griggs  Mfg.  Co.  v. 
Sprague,*8  Sup.  Ct  122,  126,  123  U.  S.  249, 

31  L.  Ed.  141. 

"Public  use,"  for  more  than  two  years, 
of  an  invention,  which  is  sufficient  to  defeat 
an  application  for  a  patent,  was  said,  in  Cur- 
tis on  Patents,  §  63,  to  mean  "use  in  public," 
and  not  use  "by  the  public."  So  that  under 
the  act,  if  there  has  been  a  use  in  public 
by  any  person  for  more  than  two  years  with 
tbe  consent  of  the  patentee,  the  patent  will 
be  defeated.  So,  also,  in  section  297,  by  "pub- 
lic use"  is  meant  use  in  public;  that  is  to  say. 
if  the  inventor  himself  makes  and  sells  a 
thing  to  be  used  by  others,  or  it  is  made  by 
one  other  person  only,  with  his  knowledge 
and  without  objection,  before  his  application 
for  patent,  a  fortiori,  if  he  suffers  it  to  get 
into  general  use,  It  will  have  been  in  public 
use.    The  Supreme  Court  in  Shaw  v.  Cooper, 

32  U.  S.  (7  Pet)  321,  322,  8  L.  Ed.  688,  re- 
mark that  the  strict  construction  of  the  act, 
as  it  regards  the  public  use  of  an  invention 
before  it  Is  patented,  is  not  only  required  by 
its  letter  and  spirit,  but  also  by  sound  policy. 
Blacklnton  v.  Douglass  (U.  S.)  3  Fed.  Cas. 
637,  538. 

To  constitute  public  use,  it  is  not  neces- 
sary that  more  than  one  person  should  have 
known  of  that  use.  Walk.  Pat  §  84,  and 
notes  7  and  8 ;  Worley  v.  Loker  Tobacco  Co., 
104  U.  S.  340,  26  L.  Ed.  821.  The  use  of  a 
machine  for  profit,  not  experiment,  and  par- 
ticularly where  it  Is  exposed  to  the  view  of 
persons  other  than  the  inventor,  and  his  em- 
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ployte  pledged  or  enjoined  to  secrecy,  con- 
stitutes a  ^'public  use'*  within  the  meaning 
of  the  patent  law.  Lettelier  y.  Mann  (U.  8.) 
91  Fed.  917,  9ia 

The  public  nse  which  prevents  an, inven- 
tion from  being  considered  a  novelty,  and 
hence  from  being  patentable,  means  a  use 
in  public  so  as  to  come  to  the  knowledge  of 
others  than  the  inventor,  as  contradistin- 
guished by  the  use  of  it  by  himself  in  private, 
and  does  not  mean  a  use  by  the  public  gen- 
erally.   Carpenter  v.  Smith,  9  Mees.  &  W.  800. 

The  experimental  use  of  an  invention  by 
the  inventor,  or  by  persons  under  his  direc- 
tion, if  made  in  good  faith  solely  in  order  to 
test  its  qualities,  is  not  a  public  use.  Har- 
mon V.  Struthers  (U.  8.)  57  Fed.  637,  641; 
Elizabeth  v.  American  Nicholson  Pavement 
Co.,  97  U.  8.  126,  135,  24  L.  Ed.  1000;  Crown 
Cork  &  Seal  Co.  v.  Aluminum  Stopper  Co. 
(U.  S.)  108  Fed.  845.  851,  48  C.  C.  A.  72;  Jen- 
nlngs  V.  Pierce  (U.  S.)  13  Fed.  Cas.  545;  Ryan 
V.  Goodwin  (U.  S.)  21  Fed.  Cas.  110,  111; 
American  Hide  &  Leather  Splitting  &  Dress- 
ing Machine  Co.  v.  American  Tool  ft  Machine 
Co.  (U.  S.)  1  Fed.  Cas.  647,  653;  Smith  & 
Griggs  Mfg.  Co.  V.  Sprague,  8  Sup.  Ct  122, 
126,  123  U.  8.  249,  31  L.  Ed.  141. 

PUBUO  VEHIOIiE. 

Tanks  which  are  known  as  "sprinkling 
carts,"  mounted  on  wheels  and  driven 
through  the  streets,  are  "public  vehicles" 
within  a  city  ordinance  imposing  a  license 
tax  on  all  public  vehicles  using  the  streets 
of  the  city  for  trade  or  traffic  or  other  pur- 
poses. City  of  St  Louis  V.  Woodruff,  71  Mo. 
92,93. 

PUBUC  WAR. 

A  public  war  is  a  war  in  which  the  bel- 
ligerent parties  are  Independent  nations. 
Prize  Cases,  67  U.  8.  (2  Black)  635,  666,  17  L. 
Ed.  459. 

To  constitute  a  public  war,  at  least  two 
nations  are  essentially  parties  in  their  cor- 
porate capacities.  According  to  Grotlus,  a 
public  war  is  that  which  Is  made  on  each 
side  by  the  authority  of  the  civil  power.  Peo- 
ple V.  McLeod  (N.  Y.)  1  Hill,  377.  409.  410,  25 
Wend.  483,  87  Am.  Dec.  328  (citing  Grot  bk. 
1,  c.  3,  §  1). 

PUBUC  WAREHOUSE. 

Public  warehouses  are  such  warehouses 
or  elevators  or  granaries  as  are  open  to  the 
public.  In  which  they  may  store  their  grain 
and  receive  warehouse  receipts  therefor;  but 
warehouses  In  which  the  owners  thereof 
store  their  own  grain,  or  In  which  they  lease 
to  other  persons  bins  In  which  to  store  grain, 
and  preserve  such  grain  separate  from  oth- 


ers, and  by  whom  no  warehouse  receipts  are 
Issued,  are  not  "public  warehouses"  within 
the  meaning  of  the  act  State  ex  rel.  Wood 
▼.  Smith*  21  8.  W.  493,  496^  114  Mo.  180. 

Const  1870,  art  18,  9  1,  provides  that  all 
elevators  or  storehouses  where  grain  or  oth- 
er property  is  stored  for  a  compensation, 
whether  the  property  stored  be  kept  separate 
or  not  are  declared  to  be  public  warehouses. 
Hannah  v.  People,  64  N.  K..  776,  777,  198  IlL 
77.  Public  warehouses  are  those  where  the 
business  of  receiving  grain  or  property  in 
store  for  the  public  for  a  compensation  is 
carried  on.  Where  that  business  is  not 
carried  on,  an  Isolated  instance  of  a  mill  re- 
ceiving wheat  from  a  party  for  storage  till 
the  party  was  ready  to  sell  would  not  convert 
the  mill  Into  a  public  warehouse.  Mayer  v. 
Springer,  61  N.  B.  848,  850,  192  IlL  270. 

PUBUC  WAREHOUSEMAN. 

Whoever  advertises  or  offers  to  receive 
merchandise  on  storage  for  other  parties  is 
a  public  warehouseman  for  the  purpose  of 
the  chapter  relating  to  principals,  factors, 
and  agent&    Rev.  St  Me.  1883,  p.  832,  a  81, 

la 

PUBUC  WATER  SUPPI.T. 

"Public  water  supply,"  as  used  in  the 
title  to  Act  March  4,  1884  (P.  L.  32),  is  not 
limited  to  water  supply  owned  and  controlled 
by  a  municipal  corporation,  but  should  be 
construed  as  meaning  a  supply  of  water,  for 
public  and  domestic  use,  furnished  or  to  be 
furnished  from  waterworks.  State  v.  Town- 
ship Committee  of  Northampton,  19  Atl.  975, 
976,  52  N.  J.  Law  (23  Vroom)  496. 

PUBUC  WATERS. 

The  term  "public  waters"  Is  sometimes 
used,  in  contradistinction  to  **private  wa- 
ters," to  designate  navigable  waters,  the 
term  "private  waters"  being  used  to  desig- 
nate nonnavigable  waters.  Lamprey  v.  Met- 
calf,  53  N.  W.  1139,  1143,  52  Minn.  181,  Ifi 
L.  R.  A.  670,  38  Am.  St  Rep.  541. 

Public  waters  are  those  where  the  tide 
ebhs  and  flows,  and  the  proprietorship  of 
which  Is  In  the  sovereign.  Cobb  v.  Daven- 
port, 32  N.  J.  Law  (3  Vroom)  369,  378. 

Although  In  England,  in  the  common- 
law  sense  of  the  term,  those  streams  only 
are  "navigable"  in  which  the  tide  ebbs  and 
flows,  yet  all  rivers  and  streams  above  the 
ebb  and  flow  of  the  tide  which  are  of  sufli- 
clent  capacity  for  useful  navigation  are  pub- 
lic rivers,  and  subject  to  the  same  general 
rights  which  the  public  exercises  In  highways 
by  land,  and  which  they  possess  In  navigable 
waters.  Lorman  v.  Benson,  8  Mich.  18,  22»  77 
Am.  Dec.  435. 
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y.  8.  4682»  defines  ''private  prefleire.** 
"posted  waters,"  and  '*pnblic  waters"  as  fol- 
lows: "Prirate  preserve:  A  natural  pond, 
of  not  more  than  20  acres,  belonging  to  a 
common  owner,  or  any  arttficial  pond  made 
solely  for  the  purpose  of  fish  culture.  Post- 
ed waters:  All  waters  on  lands  posted  as 
proTlded  in  this  chapter.  Public  waters: 
All  waters  of  which  the  state  has  Jurisdic- 
tion, except  private  preserves  and  posted  wa- 
ters." State  V.  Theriault,  70  Vt.  617,  619,  41 
Atl.  1030,  1081,  48  L.  B.  A.  200,  67  Am.  8t 
Rep.  695. 

Laws  1887,  relating  to  the  catching  of 
fish  in  certain  waters  of  the  state,  defines 
"public  waters"  to  embrace  all  lakes,  ponds, 
rivers,  creeks,  bayous,  and  streams,  except 
private  artificial  ponds,  or  ponds  subject  to 
the  exclusive  dominion  of  a  single  ownership. 
West  Point  Water  Power  &  Land  Improve- 
ment Co.  V.  State,  49  Neb.  223,  227,  68  N.  W. 

Any  stream  capable  of  being  generally 
and  commonly  useful  for  some  purpose  of 
trade  and  the  transportation  of  property, 
whether  by  steamers  or  sailing  vessels,  or 
oar  boats  or  rafts,  is. a  "public  stream.** 
Where  the  facts  found  by  the  referee  show 
that  a  stream  is  naturally  capable  of  fioat- 
ing  logs  at  some  times  every  year  and  to  a 
considerable  extent  and  that  it  is  reasonably 
and  substantially  useful  to  the  public  for 
that  kind  of  navigation,  it  is  a  public  high- 
way. Carter  v.  Thurston,  58  N.  H.  104^  107, 
42  Am.  Rep.  684. 

PVBUO  WAT. 

Basement  distinguished,  see  "Basement" 

"Public  ways,"  as  applied  to  ways  by 
land,  are  usually  termed  "highways"  or  "pub- 
lic roads,"  and  are  such  ways  as  every  citi- 
zen has  a  right  to  use.  Kripp  v.  Curds,  11 
Pac.  879,  71  Cal.  62.  . 

The  true  test  of  a  public  way  is  in  the 
general  use  of  it  by  the  general  public.  State 
V.  rioyd,  39  S.  C.  28,  25, 17  S.  B.  606. 

*  The  term  **public  way"  is  expressly  de- 
fined by  the  Kentucky  Statutes  as  meaning  a 
public  street,  alley,  sidewalk,  lane,  avenue, 
and  highway  or  thoroughfare.  Council  of 
City  of  Danville  v.  Boyle  County  Fiscal 
Court  21  Ky.  Law  Rep.  196,  197,  61  8.  W.  157. 

"Public  way,"  as  used  in  the  act  relat- 
ing thereto,  shall  mean  the  public  streets, 
alleys,  sidewalks,  roads,  lanes,  avenues,  high- 
ways, and  thoroughfares.  Ky.  St  1903,  9 
2S32. 

The  term  "public  way,"  as  used  in  the 
chapters  relating  to  railroads  and  street  rail- 
ways, means  any  way  laid  out  by  public  au- 
thority. Rev.  Laws  Mass.  1902,  p.  978,  c.  11, 
IL 


FUBUO 

The  expression  "public  welfare,**  as  used 
in  Const  art  1,  9  19,  providing  that  pri- 
vate property  shall  never  be  held  inviolate, 
except  that  it  shall  be  subservient  to  the 
public  welfare,  means  that  which  is  a  pub- 
lic necessity  or  for  the  convenience  of  the 
public.  Shaver  v.  Starrett  4  Ohio  St.  494, 
499.  It  includes  both  public  health  and  con- 
venience. Sessions  t.  Crunkilton,  20  Ohio 
St  349,  356. 


FUBUO  WHABF. 

A  "public  wharf,**  as  used  in  a  d^  char- 
ter authorizing  the  dly  to  erect  and  regulate 
public  wharves  at  the  end  of  streets,  etc.,  is  a 
wharf  belonging  to  the  city,  and  to  be  used 
like  any  other  wharf  property.  The  term  is 
applied  as  well  to  wharves  on  the  city  prop- 
erty away  from  streets,  as  to  wharves  at 
the  end  of  streets.  Horn  t.  People^  26  Mich. 
221,224. 


puBuo  wobb:. 

The  words  "public  work,**  in  Laws  1899, 
c.  567,  providing  that  the  wages  of  all  classes 
of  laborers,  workmen,  and  mechanics  on  pub- 
lic work  shall  not  be  less  than  the  prevail- 
ing rate^  "are  not  confined  to  work  which  is 
to  be  done  for  the  state  or  for  a  municipal 
corporation  by  the  contractor,  but  includes 
work  done  by  the  state  or  municipality  itself. 
The  statute  has  in  view  the  nature  of  the 
work,  and  not  the  person  who  hires  it  to  be 
done.  The  policy  of  the  law  is  that  laborers, 
mechanics,  and  workmen  employed  on  pub- 
lic work  shall  receive  the  prevailing  rate  of 
wages  paid  in  the  locality  where  they  are 
employed.  That  policy  is  Just  as  important 
with  respect  to  men  who  are  employed  by 
the  city  as  it  is  with  respect  to  men  em- 
ployed by  a  contractor  on  work  for  the  city. 
In  each  case  the  intent  is  to  insure  those  la- 
borers the  same  amount  of  wages  which  it 
has  been  found  necessary  to  pay  to  secure 
the  services  of  other  men  at  the  same  sort  of 
work,  and  to  insure  the  payment  to  public 
laborers  of  'tl^e  same  wages  which  other  men 
in  the  same  locality  at  similar  work  are  ac- 
customed to  receive.  The  intention  of  the 
law  is  the  thing  to  be  sought  and  that  is 
to  be  ascertained  from  the  cause  of  the  stat- 
ute, and  the  policy  as  indicated  by  prior 
statutes;  and,  where  that  is  found,  no  mere 
form  of  words  should  prevent  its  adoption, 
unless  the  form  forbids  such  a  construction." 
McAvoy  V.  City  of  New  York,  65  N.  Y.  Supp, 
274,  278,  52  App.  Div.  485. 

The  term  "public  works"  is  defined  as 
"all  fixed  works  contracted  for  public  use,  as 
railways,  docks,  canals,  waterworks,  roads, 
etc."  (Cent  Diet).,  and  does  not  mean  the 
same  as  a  public  department    Bills  t.  Com- 
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Mion  Council  of  Grand  Rapids,  82  M.  W.  244, 
245,  12S  Mich.  507. 

Comitj  bvildlac* 

The  location  of  a  county  seat  within  a 
dty,  and  the  erection  of  the  necessary  coun- 
ty buildings,  are  not  public  Improyements  or 
public  works  in  aid  of  which  cities  are  au- 
thorized by  the  Revised  Statutes  to  donate 
money  or  bonds.  Schneck  v.  City  of  Jeffer- 
sonyllle,  52  N.  B.  212,  215,  152  Ind  204. 

iBiproTeineat  ttf  aavlcatloii* 

Seamen  upon  a  government  vessel,  when 
engaged  in  removing  obstructions  to  naviga- 
tion in  rivers  and  harbors,  are  employed  upon 
''public  works  of  the  United  States,"  within 
the  meaning  of  Act  Aug.  1,  1802,  c.  852,  27 
Stat.  340  [U.  S.  Comp.  St  1901,  p.  2521],  pro- 
hibiting the  employment  of  laborers  engaged 
on  any  public  works  of  the  United  Stalies 
for  more  than  eight  hours  in  any  one  day. 
The  time  actually  required  in  the  care  and 
repair  of  appliances  necessary  to  carry  on 
such  work  must  be  Included  within  the  eight 
hours,  and  is  a  part  of  the  public  work. 
United  States  v.  Jefferson  (U.  8.)  00  Fed.  786. 

Idsfhtliis  streets. 

Greater  New  York  Charter,  |  418,  pro- 
viding that  any  "public  work  or  improve- 
ment" must  be  authorized  and  approved  by 
resolution  of  the  board  of  public  improve- 
ments and  an  ordinance  or  resolution  of  the 
municipal  assembly  before  its  execution,  re- 
lates to  public  works  in  the  nature  of  better- 
ments, and  does  not  refer  at  all  to  such  a 
matter  as  public  lighting,  which  must  con- 
stantly be  provided  for,  from  day  to  day  and 
from  month  to  month,  in  the  administra- 
tion of  the  affairs  of  the  city.  Blank  v.  Kear- 
ny, 61  N.  Y.  Supp.  79,  81,  44  App.  Div.  592 
(reversing  59  N.  Y.  Supp.  645,  28  Misc.  Rep. 


Railroad. 

Treating  a  railroad  as  a  public  easement, 
the  works  erected  by  the  corporation  as  pub- 
lic works.  Intended  for  public  use  to  a  cer- 
tain extent  at  least,  are  exempt  from  taxa- 
tion as  "public  works."  Such  has  been  the 
uniform  practice  in  regard  to  bridges,  turn- 
pikes, and  highways,  and  their  inddeiits,  and 
also  in  regard  to  other  public  buildings  and 
structures  of  a  like  kind,  as  statehouses, 
forts,  and  arsenals,  courthouses,  jails,  church- 
es, townhouses,  schoolhouses,  and,  generally, 
houses  appropriated  specifically  for  public 
uses.  Thus  a  railroad  is  not  subject  to  be 
taxed  for  the  land  over  which  they  are  au- 
thorized to  lay  out  their  road,  nor  for  build- 
ings and  structures  erected  tiiereon,  if  such 
buildings  and  structures  are  reasonably  in- 
cident to  the  support  of  the  road,  or  to  its 
proper  and  convenient  use  for  the  carriage 
of  passengers  and  property,  such  as  houses 


for  the  reception  of  passengers,  engine 
houses,  car  houses,  and  depots  for  the  con- 
venient reception,  preservation,  and  deliv- 
ery of  merchandise  carried  on  the  road.  In- 
habitants of  Worcester  v.  Western  R.  Corp., 
45  Mass.  (4  Mete.)  564  566. 

The  term  "public  works,"  as  employed 
in  Const  art  5,  i  16,  authorizing  ex- 
penditures for  public  works,  is  held  to  in- 
clude railroads,  and  it  is  said  per  Randall, 
C.  J.,  that  "railroads  or  canals,  or  other 
works  of  internal  improvement  and  general 
utility,  whether  operated  and  owned  by  the 
state  or  by  a  county  or  an  individual,  are  not 
public  works  by  reason  of  the  christening 
received  by  means  of  the  legislative  enact- 
ment, but  because  of  their  peculiar  charac- 
ter, their  uses  and  purposes,  and  their  gen- 
eral effect  all  combined."  Opinion  of  Jus- 
tices, 18  Fla.  699,  720. 

Sewer  or  street. 

"Public  work,"  as  used  in  a  dty  char- 
ter declaring  that  the  council  shall  have  no 
power  directly  to  contract  for  any  "public 
work,"  etc.,  includes  both  sewer  and  building 
and  macadamizing  of  streets.  Seibert  v. 
Cavender,  8  Mo.  App.  421,  426. 

'Tubllc  work"  means  a  work  in  which 
I  the  public  generally— that  is,  the  state— is 
I  interested,  and  a  sewer  is  not  such  a  work, 
i  so  as  to  shield  the  corporation  from  llabili- 
I  ty  to  persons  whose  property  is  damaged 
!  during  the  progress  of  the  construction.  City 
jof  Denver  v.  Rhodes,  18  Pac.  729,  788,  9 
i  Colo.  554. 

I  A  public  highway  is  not  a  public  work 
owned  by  a  city  or  town,  within  the  provi- 
1  sions  of  St.  1892,  c.  270,  providing  that  a  per- 
!  son  to  whom  a  debt  is  due  for  labor  on  such 
,  **pubiic  work"  shall  have  a  right  of  action 
I  therefor  against  the  city.  McHugh  v.  City  of 
Boston,  53  N.  Bl  905,  178  Mass.  408. 

A  free  gravel  road,  constructed  under 
the  act  of  1885  relating  to  the  construction 
of  roads,  is  a  public  or  county  work.  It  is  a 
road  in  which  the  public  has  an  interest 
Lane  v.  State,  48  N.  B.  244^  246,  14  Ind:  App. 
578. 

Waterworks. 

"Public  works"  include  all  fixed  works 
constructed  for  public  use,  as  railways, 
docks,  canals,  waterworks,  and  roads;  and 
hence  any  person  Injured  by  an  alleged  de- 
fect in  a  pumphouse  and  its  appliances, 
which  were  a  part  of  the  defendant's  system 
of  waterworks,  is  injured  by  "public  works," 
within  the  provisions  of  Laws  1897,  c.  248, 
requiring  notice  of  such  injury  to  be  given 
before  action  is  commenced  thereon.  Win- 
ters V.  City  of  Duluth,  84  N.  W.  788,  789,  82 
Minn.  127. 
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FUBUO  WORSKKF, 

Property    exclnBiyely    used    for   puMle 
worship,  see  ''Bxclusively  Used." 

''Public  worship"  may  mean  the  wor- 
ship of  God,  conducted  and  observed  under 
public  authority,  or  it  may  mean  worship 
in  an  open  or  public  place,  without  priyacy 
or  concealment  or  it  may  mean  the  per- 
formance of  religious  exercises  under  the 
provision  for  an  equal  right  in  the  whole  pub- 
lic to  participate  in  its  benefits,  or  it  may 
be  used  in  contradistinction  to  worship  in 
the  family  or  the  closet  In  this  country 
wliat  is  called  "public  worship"  is  com- 
monly conducted  by  voluntary  societies,  con- 
stituted according  to  their  own  notions  of 
ecclesiastical  authority  and  ritual  propriety, 
opening  their  places  of  worship,  and  admit- 
ting to  their  religious  services  such  persons, 
and  upon  such  terms  and  subject  to  such  reg- 
ulations, as  they  may  choose  to  designate 
and  establish.  Attorney  General  v.  Merri- 
mack Mfg.  Co.,  80  Masa  (14  Gray)  686,  602. 

Laws  1883,  exempting  from  taxation 
every  building  for  public  worship,  etc.,  re- 
fers to  the  usual  church  services  on  the  Sab- 
bath, open  freely  to  the  public,  and  in  which 
any  one  may  Join.  Young  Men's  Christian 
Ass'n  ▼.  City  of  New  York,  21  N.  E.  86,  87, 
113  N.  T.  187. 

"House  used  for  public  worship,"  within 
a  statute  exempting  the  same  ftom  taxa- 
tion, does  not  include  a  parsonage  or  rectory 
belonging  to  the  church.  The  fact  that  it 
is  occupied  as  a  residence  by  a  rector,  pas- 
tor, or  priest  does  not  change  its  nature  or 
sanctify  its  use.  Such  a  house,  therefore,  is 
not  used  by  the  church  to  which  it  belongs 
exclusively  for  public  worship.  St  Peter's 
Church  V.  Scott  County  Com'rs,  12  Minn. 
396,  887  (Gil.  280,  282);  Gerke  v.  Purcell,  26 
Ohio  St  229,  248;  People  ▼.  Colllson,  6  N.  Y. 
Supp.  711,  712,  22  Abb.  N.  C.  62  (affirmed, 
Same  v.  O'Brien,  6  N.  Y.  Supp.  862,  63  Hun, 
680). 

The  real  estate  of  a  colored  orphan  as- 
sociation for  the  object  of  providing  a  place 
for  refuge  of  colored  orphans,  where  they 
shall  be  boarded  and  suitably  educated,  la 
not  exempt  on  the  ground  that  one  of  its 
buildings  is  for  public  worship,  where  it 
appears  that  the  only  religious  seryices  held 
therein  are  provided  for  the  benefit  of  the 
occupants,  and  the  public  are  expressly  ex- 
cluded from  such  services,  except  under 
pressing  and  peculiar  circumstances.  The 
statute  requires  that  a  building,  to  be  exempt 
as  a  place  of  public  worship,  must  be  ex- 
t^lusively  used  as  such,  and  also  be  the  prop- 
erty of  a  religious  society.  Association  for 
Benefit  of  Colored  Orphans  v.  City  of  New 
York,  12  N.  E.  279,  280,  104  N.  Y.  681. 

Rev.  St  (7th  Ed.)  p.  982,  9  4,  subd.  8, 
providing   that   every   building   for   public 


worrtiip  shall  be  exempt  from  taxation, 
means  a  building  owned  by  a  church  society 
which  would  otherwise  be  compelled  to  pay 
taxes  thereon,  and  property  owned  by  a  pri- 
vate person  and  occupied  by  a  church  build- 
ing, which  is  not  used  for  religious  purposes, 
is  not  a  building  for  public  worship,  and  the 
lots  whereon  such  buildings  are  situated  are 
not  within  the  statute.  Black  v.  City  of 
Brooklyn,  4  N.  Y.  Supp.  78,  79,  61  Hun,  681. 

Any  definition  of  ^'public  worship,"  to 
be  acceptable,  must  be  sufficiently  broad  and 
comprehensive  to  include  within  the  benefi- 
cial operation  of  the  statute  of  exemptions 
the  church  property  of  all  congregations, 
and  every  denomination  or  form  of  religioua 
faith  or  worship.  The  term  ''public  wor- 
ship," as  applicable  to  a  church  of  the  Prot- 
estant Episcopal  Church  of  the  United 
States  of  North  America,  which  accepts  the 
doctrine  of  the  inspiration  of  the  Old  and 
New  Testaments  and  the  divinity  of  Jesus 
Christ  Is  the  assembling  together  of  the 
members  of  that  church  in  a  congregation, 
together  with  others  who  may  choose  to 
come,  for  the  purpose  of  worshiping  God 
in  accordance  with  the  rules  and  regulations 
and  religious  forma  of  that  organisati<Mi. 
"Public  worship,"  as  applied  to  that  church, 
means  congregational  worship  of  Almighty 
God.  In  re  Walker,  66  N.  E.  144^  147,  200 
DL  666. 

PUBUO  WBITm O^ 

A  public  writing  is  that  which  is  made 
by  a  notary  public  in  the  presence  of  the 
parties  who  execute  it  with  the  assistance 
of  two  witnesses;  the  parties  in  the  interest 
signing  it  or,  at  their  request  either  of  the 
witnesses  with  the  said  notary.  Salasar  v. 
Longwill,  26  Pac.  927,  929,  5  N.  M.  548  (citing 
Escriche,  Diet  p.  637). 

Public  writings  are  (1)  the  written  acts 
or  records  of  the  acts  of  the  sovereign  au- 
thority, of  official  bodies  and  tribunals,  and 
of  public  officers,  legislative,  judicial,  and 
executive,  whether  of  this  state,  of  the 
United  States,  of  a  sister  state,  or  of  a  for- 
eign country;  (2)  public  records  kept  in  this 
state  of  private  writings.  Code  Civ.  Proc. 
Cal.  1908.  §  1888. 

Public  writings  are  the  written  acts  or 
records  of  the  acts  of  the  sovereign  author- 
ity of  official  bodies  and  tribunals,  and  of 
public  officers,  legislative,  judicial  and  ex- 
ecutive, whether  of  this  state,  of  the  United 
States,  of  a  sister  state,  or  of  a  foreign 
counti7.  All  other  writings  are  private. 
Ann.  Codes  &  St  Or.  1901,  n  727,  728. 

PUBLIC  WRONG. 

Public  wrongs  are  breaches  and  viola- 
tions of  public  rights  and  duties  which  affect 
the  community,  considered  as  a  whole.  Hunt- 
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Ington  T.  Attrlll.  13  Snp.  Gt  224,  228,  146  U. 
S.  667,  86  L.  Ed,  1128;  Rhobldaa  v.  City  of 
Concord^  47  AtL  82-^,  70  N.  H.  90,  61  L. 
R.  A.  881,  85  Am.  St  Rep.  604. 

Wrongs  are  divided  into  two  sorts  of 
wrongs — ^prlTate  wrongs  and  public  wrongs. 
The  former  are  an  Infringement  or  prira- 
tion  of  the  private  or  civil  rights  belonging 
to  the  individuals,  considered  as  individuals, 
and  are  thereupon  frequently  termed  "civil 
injuries."  The  latter  are  a  breach  and  vio- 
lation of  public  rights  and  duties  which  af- 
fect the  whole  community,  considered  as  a 
community,  and  are  distinguished  by  the 
harsher  appellation  of  "crimes  and  misde- 
meanors." CuUinan  v.  Burkhard,  84  N.  Y. 
Supp.  825,  827,  41  Misc.  Rep.  321. 

PriTate  wroBS  distlnsiilshed* 

"The  distinction  of  public  wrongs  from 
private,  of  crimes  and  misdemeanors  from 
dvil  injuries,  seems  principally  to  consist 
in  this:  that  private  wrongs  or  dvil  injuries 
are  an  infringement  or  privation  of  civil 
rights  which  belong  to  individuals;  public 
wrongs  or  crimes  and  misdemeanors  are  a 
breach  and  violation  of  public  rights  and 
duties  due  to  the  whole  community,  con- 
sidered as  a  community  in  its  social,  aggre- 
gate capacity.  Iowa  v.  Chicago,  B.  ft  Q.  R. 
Co.  (U.  S.)  37  Fed.  497,  408,  3  L.  R.  A.  554 
(citing  4  BL  Conmi.  p.  6). 

Private  wrongs  are  an  infringement 
merely  of  particular  rights,  concerning  indl- 
viduals  only,  and  are  called  "civil  injuries." 
Public  wrongs,  being  a  breach  of  public 
or  general  rights,  affect  the  whole  communi- 
ty. 1  BL  Comm.  p.  122.  Where  a  city  em- 
ployed a  man  to  work  in  the  waterworks 
department,  the  contract  created  a  situation 
which  gave  the  plaintiff  the  common-law 
right  to  be  furnished  a  reasonably  safe  place* 
in  which  to  work.  This  right  was  a  particu- 
lar right  concerning  the  individual  only, 
and  not  (me  which  affected  the  whole  com- 
munity. It  was,  in  other  words,  such  a  right 
fbat  a  negligent  violation  of  it  would  be 
a  civil  injury  or  private  wrong.  It  in  no  way 
was  dependent  on  the  performance  or  non- 
performance by  the  defendant  of  any  public 
duty.  Rhobidas  v.  City  of  Concord,  47  Atl. 
82,  87,  70  N.  H.  90,  61  Lw  R.  A.  381,  86  Am. 
St  Rep.  604. 

PUBLIOLT  DEOUkBED. 

Proposals  to  perform  street  work  are 
publicly  declared  by  the  board  of  super- 
visors, as  required  by  the  street  improvement 
act  where  they  are  opened  and  read  in  open 
session.  City  Street  Imp.  Co.  v.  Laird,  70 
Pac.  916,  917,  138  Cal.  27. 

PUBLIOLT  TBAVEIiED  ROAD. 

See  "Traveled  Public  Road." 


PUBLICATION. 

See  "Due  Publication";  "Indecent  Publi- 
cations"; "Malicious  Publication";  "Or- 
der of  Publication";  "Place  of  Publi- 
cation"; "Printed  Publication*';  "Pri- 
vate Publication";  "Privileged  Publi- 
cation." 

In  Worcester's  Dictionary,  "publication" 
is  defined  as  the  act  of  publishing  or  making 
public,  etc.  In  Webster's  Dictionary  the 
same  word  is  defined  as  the  act  of  publishing 
or  making  known;  notice  to  the  public  at 
large,  either  by  words,  writing,  or  printing. 
In  Bouvier's  Law  Dictionary,  "publication" 
is  defined  as  the  act  by  which  a  thing  is 
made  public.  Le  Roy  v.  Jamison  (U.  S.)  15 
Fed.  Cas.  373,  376;  State  v.  Grey,  32  Pac.  190, 
191,  21  Nev.  378,  19  L.  R.  A.  134. 

"Publication,"  as  used  in  a  contract  to 
take  certain  advertising  space  in  a  publica- 
tion, reciting  that  within  a  certain  time 
after  publication  a  certain  number  of  copies 
would  be  in  use,  is  defined  by  Webster  as 
"tbe  act  of  offering  a  book  to  the  public  by 
sale  or  distribution";  by  Worcester,  as  **put- 
ting  forth;  issuing  to  the  pubHc";  by  the 
Standard  Dictionary  as  "Issuing;  sending 
out;  placing  on  sale."  Mooney  v.  United 
States  Industrial  Pub.  Co.,  61  N.  B.  607,  608, 
27  Ind.  App.  407. 

A  publication  is  a  book  or  writing  pub- 
lished— especially  one  offered  for  sale  or  to 
public  notice;  and  'to  publish"  is  defined: 
"To  issue;  to  make  known  what  before  was 
private;  to  put  into  circulation;  the  idea  of 
publld^,  of  circulation,  of  intended  distri- 
bution." It  seems  to  be  inseparable  from  the 
term  "pnbllcatlon."  United  States  v.  Wil- 
liams (U.  8.)  8  Fed.  484,  486. 

''A  publication  is  something,  as  a  book 
or  print  which  has  been  published,  made 
public  or  known  to  the  word;  and  a  writing, 
as  well  as  a  printing,  may  be  published." 
United  States  v.  Loftls  (U.  S.)  12  Fed.  671, 
672. 

A  "publication"  is  defined  as  the  act  of 
publishing  or  making  known;  notifying  or 
printing;  proclamation;  divulgation;  promul- 
gation; as  the  publication  of  the  Gk>spel;  the 
publication  of  statutes  or  edicts.  State  v. 
Grey,  32  Pac.  190,  191,  21  Nev.  378,  19  L.  R. 
A.  134;  United  States  v.  Comerford  (U.  S.) 
25  Fed.  902,  903;  Sproul  v.  PUlsbury,  72  Me. 
20,  21. 

"Publication,"  as  contained  in  a « ques- 
tion to  a  witness  in  a  libel  suit  asking 
whether  the  defendant  had  anything  to  do 
with  the  publication  of  the  alleged  libelous 
article,  was  used  in  its  ordinary  and  popu- 
lar sense,  as  referring  to  the  printing  in  the 
paper  of  the  article,  and  not  in  its  narrow, 
technical  meaning,  as  embracing  the  entire 
means  whereby  libelous  matter  ia  made  pub- 
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Uc    WheatcMi  t.  Beecher,  44  N.  W.  027»  79 
Mich.  443. 

The  term  'publication,'*  as  lued  in  the 
chapter  relating  to  the  collection  of  taxes, 
as  applied  to  any  notice,  advertisement,  or 
other  Instrument  the  publication  of  which  Is 
required  by  law,  shall  mean  the  act  of  print- 
ing it  for  three  successive  weeks  in  a  news- 
paper published  In  the  city  or  town,  if  any — 
otherwise  in  the  county — where  the  land  or 
other  property  to  which  the  notice  or  other 
instrument  relates  Is  situated.  Bev.  Laws 
Mass.  1902,  p.  229,  c.  13,  1 1. 

la  eopyrisht  law. 

See  "Limited  Publication.'' 

A  publication  of  a  literary  composition  is 
an  act  which  renders  its  contents  in  any 
mode  or  degree  an  addition  to  the  store  of 
human  knowledge.  Every  communication  of 
knowledge  of  such  contents,  or  of  any  other 
primary  result  of  mental  development,  un- 
less confidential,  is  more  or  less  a  publica- 
tion. A  publication  is  of  two  kinds — limited 
and  general;  a  limited  publication  being  a 
communication  to  a  select  few  upon  condi- 
tion expressly  or  Impliedly  precluding  its 
rightful  ulterior  communication,  except  In  re- 
stricted private  intercourse.  When  they  are 
called  private,  the  publication  which  they 
affect  Is  limited.  When  they  are  called  pub- 
lic. It  is  designated  as  general.  Recitations, 
lectures,  and  circulations  as  methods  of  com- 
municating a  knowledge  of  the  contents  are 
called  private  or  public  acovdlng  to  their 
Intended  specific  purpose,  rather  than  their 
tendency  to  cause  a  diffusion  of  the  com- 
municated knowledge  beyond  SUch  purposes. 
The  idea  of  this  tendency  always  enters  into 
the  definition  of  a  public  communication, 
though  it  be  a  limited  one.  When  the  word 
publication  is  used  without  express  qualifi- 
cation, a  general  publication  Is  usually 
meant.  Eeene  ▼.  Wheatley  (U.  B.)  14  Fed. 
Gas.  180,  198. 

The  word  ••publication,"  in  the  statute 
requiring  a  copy  of  a  book  intended  to  be 
copyrighted  to  be  delivered  to  the  clerk  ot 
the  proper  court  within  three  months  of  its 
publication,  as  a  part  of  the  copyright  pro- 
ceedings, means  publication  in  print  Eeene 
r.  Wheatley  (U.  S.)  14  Fed.  Gas.  180,  186. 

The  word  **publish,"  in  4  Stat  436,  f  9, 
giving  redress  for  an  unauthorized  printing 
or  publishing  of  manuscripts,  means  publish- 
ing in  print  Keene  t.  Wheatley  (U.  S.)  14 
Fed.  Gas.  180,  185. 

The  word  ••publish,"  in  the  copyright 
laws,  means  to  publish  in  print  Keene  t. 
Wheatl^  (U.  S.)  14  Fed.  Gas.  180,  198. 

A  print  or  copy  Inserted  as  an  adver- 
tisement in  a  trade  paper  circulating  among 


all  wlio  choose  to  pay  for  It  is  published 
witmn  the  meaning  of  Rev.  St  H  4962,  4963 
[U.  8.  Gomp.  St  1901,  pp.  3411,  3412].  Rlg- 
ney  v.  Dutton  (U.  S.)  77  Fed.  176,  17a 

A  painting  which  is  publicly  exliiUted  is 
published,  within  the  meaning  of  the  copy- 
right laws.  Pierce  &  Bushnell  Mfg.  Go.  ▼. 
Werckmelster  (U.  8.)  72  Fed.  64,  58,  18  a 
0.  A.431. 

Representation  of  a  play  upon  the  stage 
is  not  at  common  law,  a  publication.  Grows 
T.  Aiken  (U.  B.)  6  Fed.  Gas.  904.  906. 

The  exhibition  of  a  copyrighted  photo- 
graph by  the  proprietor  thereof  to  dealers  for 
the  purpose  of  enabling  them  to  give  orders 
Is  not  a  publication,  within  the  meaning  of 
the  copyright  laws.  Fa  Ik  v.  Gast  Lithograph 
&  Engraving  Go.  (U.  B.)  64  Fed.  890,  894,  4 

a  a  A.  648. 

Publication  by  an  author  is- circulation 
before  the  public  eye  by  printing  or  multi- 
plied copies  in  writing.  It  is  the  same  thing 
in  kind  whether  by  the  author  or  recipient 
of  a  letter,  so  that  a  recipient  of  a  letter  may 
read  it  to  a  friend  or  deposit  it  for  safe-keep- 
ing, without  violating  an  author's  right  of 
publication.  Grigsby  t.  Breckinridge^  66  Ky. 
(2  Bush)  480,  488.  92  Am.  Dec.  509. 

To  constitute  a  publication,  within  the 
meaning  of  the  term  as  used  in  the  law  of 
copyright  It  is  necessary  that  the  work 
should  be  exposed  for  sale  or  offered  gratu- 
itously to  the  general  public,  so  that  any 
person  may  have  an  opportunity  of  enjoy- 
ing that  for  which  the  copyright  is  Intended 
to  be  secured.  The  leasing  of  a  book  for  a 
year,  or  for  a  term  of  years,  to  any  and  all 
persons  who  would  accept  it  on  such  terms, 
win  constitute  a  publication.  The  issue  of 
books  of  a  mercantile  agency  containing  in- 
formation as  to  the  business  and  credit  of 
persons  in  trade,  will  constitute  a  publica- 
tion, and  the  deposit  of  two  copies  of  such 
book  with  the  librarian  of  Gongress  consti- 
tutes a  publication,  whether  a  copyright  is 
secured  or  not  Jewelers'  Mercantile  Agency 
V.  Jewelers*  Weekly  Pub.  Go.,  49  N.  B.  872, 
875.  155  N.  Y.  241,  41  L.  R.  A.  846,  63  Am. 
St  Rep.  666;  Ladd  t.  Oxnard  (U.  B.)  75  Fed. 
703,  730. 

To  constitute  a  publication  of  a  book,  it 
is  necessary  that  the  work  shall  be  exposed 
for  sale,  or  gratuitously  offered  to  the  gen- 
eral public,  so  that  the  public,  without  dis- 
crimination, may  have  an  opportunity  to  en- 
joy it  A  book  is  not  published  merely  by 
printing  it  and  placing  it  In  the  hands  of 
various  persons  under  a  contract  restricting 
its  use,  and  stipulating  that  it  is  not  to  be 
sold,  and  requiring  its  return  to  the  owner. 
Jewelers'  Mercantile  Agency  v.  Jewelers* 
Weekly  Pub.  Co.,  32  N.  T.  Snpp.  41,  44,  84 
Hun,  12, 
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Im  yateni  law. 

See  ''Anticipatory  Pabllcatloiui.'' 

To  anticipate  an  Invention  by  a  prior 
publication,  it  is  necessary  that  there  shall 
be  (1)  a  description  of  the  inyention;  (2)  that 
It  be  contained  in  a  woric  of  a  public  char- 
acter, and  that  the  work  was  made  acces- 
sible to  the  public  by  publication  before  the 
discovery  of  the  inyention  by  the  patentee. 
Reeves  v.  Keystone  Bridge  Co.  (U.  &)  20  Fed. 
Oas.  466,  471. 

To  make  the  defense  of  publication  avail- 
able in  an  action  for  the  infringement  of  a 
patent,  it  must  appear  that  the  improve- 
ment  which  has  been  known  in  a  foreign 
country  has  been  so  clearly  and  intelligently 
described  that  the  invention  could  be  made 
or  constructed  by  a  competent  mechanic.  A 
mere  suggestion  or  Imperfect  description  of 
an  invention  would  not  be  sufSicient  to  de- 
feat the  American  patentee.  Judson  v.  Cope 
(U.  ».)  14  Fed.  Cas.  10,  18. 

Under  the  patent  law,  the  placing  oi 
specifications  and  drawings  in  the  custody  of 
the  Commissioner  of  Patents,  not  that  they 
might  thereby  become  known  to  the  public, 
but  for  the  special  purpose  of  being  exam- 
ined and  passed  on  by  him,  did  not  consti- 
tute a  publication,  within  the  meaning  of  the 
act  of  Congress.  The  essential  quality  of  a 
publication  is  that  the  article  should  be  de- 
signed for  general  circulation,  and  made  ac- 
cessible to  the  public  generally.  Northwest- 
em  Fire  Extinguisher  Co.  v.  Philadelphia 
Fire  Extinguisher  Co.  (U.  8.)  18  Fed.  Cas. 
a^,  S98. 

A  trade  magazine,  published  and  copy- 
righted, in  general  circulation,  and  found  in 
public  free  libraries  as  well  as  scientific  li- 
braries, is  a  publication,  within  the  meaning 
of  the  patent  laws.  Truman  v.  Oarvill  M^. 
Co.  (U.  S.)  87  Fed.  470,  476. 

The  term  "publication,"  In  Rev.  St  f 
4886  [U.  8.  Comp.  St  1901,  p.  8882],  does 
not  Include  business  circulars  which  are  sent 
only  to  persons  engaged  in  a  certain  trade. 
New  Process  Fermentation  Co.  v.  Koch  (U. 
S.)  21  Fed.  680,  687. 

In  an  action  involving  the  novelty  of  the 
design  of  a  patented  lamp,  a  drawing  of  a 
lamp  of  the  exact  shape  covered  by  the  first 
claim  of  the  patent,  not  accompanied  by  any 
printed  description,  contained  in  a  pamphlet 
which  appeared  to  be  a  mere  trade  circular, 
without  any  evidence  that  it  was  ever  actu- 
ally published,  or  Intended  f6r  general  use,  or 
accessible  to  the  public,  was  not  a  publica- 
tion of  the  design;  but  a  rough  woodcut  of 
a  lamp  of  similar  design  printed,  in  a  bound 
volume  entitled  "The  Coachmaker's  Monthly 
Magazine,*'  was  admissible  in  evidence,  as  a 
printed  publication,  to  show  the  state  of  the 
art  Britton  t.  White  Mfg.  Co.  (U.  &)  61 
Fed.  93,  96. 


A  rejected  publication  for  a  patent  la 
not  such  a  description  as  to  amoimt  to  a  pat- 
ent or  publication.  Herring  v.  Nelson  (U.  8.) 
12  Fed.  Cas.  47,  62. 

Of  awmrd. 

An  award  is  published  when  the  arbitra- 
tor gives  the  parties  notice  that  it  may  be 
had  on  payment  of  his  charges,  whether  they 
are  reasonable  or  not  MacArthur  v.  Camp- 
bell, 6  Bam.  dc  Adol.  618;  Musselbrook  v. 
Dunkin,  9  Blng.  006,  606;  Knowlton  v.  Ho- 
mer, 80  Me.  (17  Shop.)  662,  666. 

An  award  is  said  to  be  published  when 
parties  are  notified  that  it  Is  ready  for  de- 
livery. The  rule  is  more  fully  stated  in  the 
recent  work  of  Mr.  Russell  on  Arbitration 
(page  617):  "An  award  is  ordinarily  said  to 
be  published  as  soon  as  it  has  been  executed 
by  the  arbitrator,  and  announced  as  his  final 
determination,  so  that  he  no  longer  retains 
any  power  of  alteration."  Isaacs  v.  Beth 
Hamedash  Soc  (N.  Y.)  1  Hilt  469,  474. 

The  publication  of  an  award  is  not  the 
publication  of  the  award  itself,  but  merely 
publication  to  the  parties;  that  is,  when  they 
have  notice  of  its  contents,  and  are  in  a  sit- 
uation to  move  to  set  it  aside.  Brooke  v. 
Mitchell,  6  Mees.  &  W.  473,  478. 

The  publication  of  an  award  is  the  final 
execution  of  the  paper  constituting  the  de- 
cision of  the  arbitrators,  and  the  notification 
thereof  to  the  person  In  whose  favor  the 
award  is  made.  If  the  award  is  made  in 
writing,  under  the  hands  and  seals  of  the 
arbitrators,  ready  to  be  delivered  to  the  party 
In  whose  favor  the  award  is  made,  and  who 
la  entitled  to  it  and  he  is  notified  that  it  is 
so  made,  and  of  the  contents  thereof,  it  must 
be  regarded  as  published,  within  the  terms 
of  the  submission.  Morse  v.  Stoddard,  28  Vt 
(2  Williams)  445,  447. 

A  statute,  in  providing  that  an  exception 
may  be  taken  to  an  award'  before  the  last 
day  of  the  next  term  after  such  arbitration, 
made  and  published  to  the  parties,  meant 
the  reading  and  filing  of  the  award  in  court 
Pancoast  v.  Curtis,  6  N.  J.  Law  (1  Halst) 
416. 

A.  and  B.  entered  into  an  article  on  the 
26th  day  of  September,  1847,  agreeing  to  sub- 
mit certain  matters  of  controversy  between 
them  to  arbitrators;  the  article  providing 
that  the  award  should  be  made  and  publish- 
ed within  10  days  from  the  date  thereof. 
The  award  was  made,  written  out,  signed,- 
and  witnessed  on  the  4th  day  of  October  fol- 
lowing. Held,  that  the  award  was  published, 
within  the  meaning  of  the  article.  McClure 
V.  Shroyer,  18  Mo.  104,  107. 

Of  UbeL 

A  libel  is  published  when  it  Is  communi- 
cated to  some  person,  other  than  the  plain- 
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tiff,  who  midentands  it,  and  not  until  then. 
In  an  action  for  a  libel  published  in  news- 
papers, plaintiff  must  show  that  some  one 
read  the  libel,  as  there  Is  no  presumption  of 
law  that  every  newspaper  and  every  part 
thereof  is  read.  Prescott  v.  Tousey,  00  N.  Y. 
Super.  Ct  (18  Jones  ft  S.)  12;  14. 

Publishing,  as  applicable  to  slander  or 
libel,  presupposes  public  utterance.  The 
word  is  defined  to  mean  "making  known," 
"divulging,"  **proclatming."  Burton  v.  Bur- 
ton (Iowa)  8  G.  Greene,  316,  818. 

With  respect  to  libel,  any  communica- 
tion of  language  by  one  to  another  is  a  pub- 
lication. People  V.  Stark,  12  N.  Y.  Supp.  688, 
690,  59  Hun,  51. 

To  publish  is  to  proclaim;  to  make  known 
generally.  No  word  more  definitely  conveys 
the  idea  requisite  in  law  to  support  an  action 
for  speaking  slanderous  words.  Watts  t. 
Greenlee,  18  N.  G.  115,  119. 

The  word  "publish,"  in  reference  to  libel, 
imports  a  communication  to  others,  and  a 
declaration  alleging  the  publication  of  a  libel 
is  sufficient,  without  setting  forth  the  man- 
ner of  the  publication.  Wilcox  v.  Moon,  22 
Atl.  80,  81,  63  Vt  481. 

A  declaration  that  defendant  published 
a  libel,  etc.,  means  that  he  circulated  it,  or 
caused  it  to  be  circulated,  among  divers  and 
sundry  personSL  Spronl  v.  Pillsbury,  72  Me. 
20,  21. 

As  the  term  Is  used  in  the  law  relating 
to  libel,  publication  is  the  communication  of 
a  libel  or  defamatory  matter  to  a  third  per- 
son. Staub  T.  Van  Benthuysen,  86  La.  Ann. 
467,468. 

Publication  of  a  libel  consists  In  com- 
municating the  defamatory  matter  to  the 
mind  of  another,  whether  it  be  privately  to 
the  party  injured,  alone,  with  Intent  to  pro- 
voke him  to  a  breach  of  the  peace,  or  to 
others  with  intent  to  injure  the  individual  in 
question,  or  to  perpetrate  more  extensive 
mischief.  State  v.  Shaffner  (Del.)  44  Atl. 
620,  621,  2  Pennewill,  171. 

Addressing  a  letter  to  a  wlfe^  contain- 
ing matter  reflecting  on  her  husband,  is  a 
publication.  Wenman  v.  Ash,  IS  O.  R  886^ 
844. 

"Publication,"  as  applicable  either  to 
slander  or  libel,  is  "the  communication  of  the 
defamatory  words  to  some  third  person." 
Odgers,  Lib.  ft  Sland.  p.  160.  "Publication," 
in  the  law  of  libel  and  slander,  means  the 
transmission  of  ideas  and  thoughts  to  the 
perception  of  a  person  other  than  the  parties 
to  the  suit  The  dictation  of  defamatory 
matter  to  a  confidential  stenographer  con- 
stitutes a  publication,  and  the  stenographer's 
notes,  typewritten  copy,  and  letterpress  copy 
of  the  letter  dictated  constitute  the  publica- 


tion of  the  libel.  Gambrill  v.  Schooley,  48 
AtL  730,  93  Md.  48,  62  L.  B.  A.  87,  86  Am. 
9t  Rep.  414. 

"Publication,"  as  the  term  is  used  In 
reference  to  the  publication  of  a  libel,  says 
Best,  J.,  in  Rex  v.  Sir  Francis  Burdett,  Is 
nothing  more  than  doing  the  last  act  for  the 
accomplishment  of  the  mischief  intended  by 
it  The  moment  a  man  delivers  a  libel  from 
his  hands,  his  control  over  it  is  gone.  He 
has  shot  his  arrow,  and  it  does  not  d^end 
upon  him  whether  it  hits  the  mark  or  not 
There  la  an  aid  of  the  locus  poenitentlA; 
his  offense  is  complete;  all  that  depends 
upon  him  is  consummated;  and  from  that 
moment  upon  every  principle  of  common 
sense,  he  is  liable  to  be  called  upon  to  answer 
for  his  act  Lord  Ck>ke  says  a  libel  may  be 
published  by  delivery  (5  Rep.  126a),  and  this 
definition  is  adopted  by  Ohlef  Baron  Ck>myn 
in  his  Digest  tit  "Publication,'*  b.  L  Giles 
T.  State,  6  Ga.  276,  282. 

In  an  action  for  slander,  the  word  "pub- 
lished," in  the  complaint  imports  ex  vi  ter- 
mini the  uttering  of  words  in  the  presence 
and  hearing  of  somebody.  Duel  v.  Agan  (N. 
T.)  1  0)de  Rep.  184. 

The  delivering,  selling,  reading,  or  other- 
wise communicating  a  libel,  or  causing  the 
same  to  be  delivered,  sold,  read,  or  other- 
wise communicated  to  one  or  more  persons, 
or  to  the  party  libeled,  is  a  publication  there- 
of.   Shannon's  Code  Tenn.  1896,  i  6660. 

To  sustain  a  charge  of  publishing  a  libel, 
it  is  not  necessary  that  the  matter  complain- 
ed of  should  have  been  seen  by  another.  It 
is  enough  that  the  defendant  knowingly  dis- 
played it,  or  parted  with  its  immediate  cus- 
tody, under  circumstances  which  exposed  it 
to  be  seen  or  understood  by  another  person 
than  himself.    Pen.  Ck>de  N.  Y.  1908,  f  246. 

Words  spoken  by  a  husband  to  a  wife, 
not  in  the  presence  of  any  other  person,  do 
not  constitute  a  publication,  within  the  law 
of  slander.  Sesler  v.  Montgomery,  21  Pac. 
185,  78  Oal.  486,  8  L.  R.  A.  663,  12  Am.  St 
Rep.  76. 

As  to  libel,  every  sale  and  delivery  of  a 
written  or  printed  copy  of  the  libel  is  a  fresh 
publication.  Street  v.  Johnson,  50  N.  W.  895, 
896,  80  Wis.  466^  14  U  R.  A.  208,  27  Am.  St 
Rep.  42. 

Baate— Siaslo  person. 

As  used  with  regard  to  a  libel,  "publish- 
ed" means  the  uttering  of  the  libel,  or  mak- 
ing it  known.  Though  in  common  parlance 
the  word  may  be  confined  in  its  meaning  to 
making  the  contents  known  to  the  public 
yet  the  meaning  is  not  so  limited  in  its  legal 
sense  as  applied  to  libeL  The  making  It 
known  to  an  individual  only  is  in  law  a  pub- 
lishing. Rex  V.  Burdett;  4  Bam.  &  Aid.  06,. 
126,  127. 
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The  writliis  of  a  letter,  and  depoeltliig 
It  In  the  post  office  for  transportatioii  to  the 
party  addressed,  constitates  a  publication  of 
m  within  the  law  of  Ubd.  Mr.  Bishop  says, 
"One  publishes  a  libel  who  sends  it  to  a 
single  todlYldual.'*  Manklns  t.  State*  67  S. 
W.  960,  962,  41  T«K«  Or.  B.  682. 

There  Is  no  "^publication,'*  In  the  sense  In 
which  that  term  Is  used  in  the  law  of  libel. 
In  mailing  a  letter  containing  defiimatory 
statements  to  the  plaintiff  if  no  third  person 
has  seen  the  letter.  Hodges  t.  States  24 
Tenn.  (5  Humph.)  112, 114. 

The  word  '^published,"  In  reference  to  a 
libel,  means  to  afford  or  cause  to  be  afforded 
to  another  the  contents  of  a  libelous  Instrur 
ment,  with  Intent  to  scandalize,  though  In 
fact  the  contents  do  not  become  known. 
Haase  y.  State,  20  AtL  761,  752,  68  N.  J.  Law 
(24  Vroom)  S4. 

A  publication  of  a  lib^  is  shown  by  eri- 
dence  that  It  came  to  the  hands  of  the  per- 
son libeled,  or  to  the  hands  of  another,  who 
read  It  Swindle  t.  State,  10  Tenn.  (2  Yerg.) 
581,  682,  24  Am.  Dec.  516. 

A  communication  by  a  husband  to  Us 
wife  of  shinderous  words  in  regard  to  a  wo- 
man is  a  publication.  Sesler  t.  Montgomery 
(Gal.)  19  Pac.  680,  687. 

Of  aewspapen. 

'TubUshed,''  as  used  fn  Manst  Dig.  f 
4866,  requiring  a  legal  publication  by  adyer- 
tisement  to  be  published  In  a  dally  or  weekly 
newspaper  printed  in  the  county  where  the 
proceeding  is  pending,  which  shall  haye  been 
regularly  published  In  sudi  county  for  one 
month  next  before  the  date  of  the  first  pub- 
lication of  such  adyertisement,  is  synony- 
mous with  the  word  '^printed.*'  Jackson  t. 
Beatty,  67  S.  W.  799,  780,  68  Ark.  269. 

''Published,'*  as  used  In  an  affldaylt  of 
publication,  stating  that  a  notice  was  pub- 
lished in  a  newspaper  of  general  circulation 
published  in  the  county,  will  be  construed  as 
synonymous  with  "printed,"  so  that  the  affi- 
daylt  complies  with  the  statute  requiring 
the  notice  to  be  published  in  a  newspaper 
printed  in  the  county.  Nebraska  Land, 
BtfKlk  Growing  &  Inyestment  Go.  y.  Mc- 
Kinley-Lannlng  Loan  ft  Trust  Go.,  72  M.  W. 
357,  858,  62  Neb.  410. 

"Published,"  as  used  In  Pub.  St  e.  181, 
1 17,  requiring  notices  of  mortgage  foreclosure 
sales  to  be  printed  In  a  newspaper,  if  there 
be  any  published  in  the  town  wherein  the 
mortgaged  premises  are  situated,  is  not  used 
in  quite  the  same  sense  in  which  it  might  be 
used  in  libel,  but  refers  to  the  home  office  of 
the  paper.  Bose  y.  Fall  Blyer  Flye  Gents 
Say.  Bank,  48  N.  H.  98,  94,  166  Mass.  278. 

The  publication  of  a  slander  or  libel  or 
of  a  will  means  something  different  from  the 


publication  of  a  newspaper.  When  used 
with  reference  to  a  book,  magiudne,  or  news- 
paper, the  common  as  well  as  the  technical 
meaning  of  the  word  is  to  issue;  to  send 
forth  to  the  public  for  sale  or  general  dis- 
tribution. State  y.  Bass,  54  Aa  1118,  1115, 
97  Me.  484. 

Of  obsoene  writiiis. 

"Publication,''  as  used  In  Bey.  St  i  8893 
ru.  S.  Gomp.  St  1901,  p.  2658],  proyiding 
that  eyery  obscene,  lewd,  or  lasclyious  book, 
pamphlet,  picture,  paper,  writing,  print  or 
other  publication  of  an  Indecent  character, 
Is  unmallable  matter,  does  not  necessarily 
refer  to  the  paper  published  as  a  whole,  but 
it  may  properly  be  applied  to  an  article  pub- 
lished in  the  paper.  An  Indecent  or  ob- 
scene article  is  a  publicatl(m  when  mailed  as 
an  integral  part  of  the  original  paper.  Unit- 
ed States  y.  Harman  (U.  S.)  88  Fed.  827,  828. 

The  word  '^publication,*'  In  the  federal 
statute  prohibiting  the  mailing  of  any  ob- 
scene book,  pamphlet  picture,  paper,  writing, 
letter,  print  or  other  publication,  applies  to 
the  articles  enumerated,  and  marks  each  with 
the  common  quality  indicated.  The  term  re- 
quires that  the  prohibited  matter  is  in  the 
nature  of  a  publication,  and  therefore  an 
obscene,  prlyate,  sealed  letter  is  not  within 
the  statute.  United  States  y.  Warner  <U.  S.) 
59  Fed.  865,  856;  Same  y.  Loftis  (U.  S.)  12 
Fed.  671,  672;  Same  y.  Gomerford  (U.  S.)  25 
Fed.  902,  908;  Same  y.  Glark  (U.  S.)  43  Fed. 
674,  576.  Gontra,  see  Same  y*  Qaylord  (U. 
8.)  60  Fed.  410,  411. 

Of  statute. 

The  word  "published,**  In  the  constitu- 
tional proylslon  proyiding  that  all  the  laws 
of  the  state  of  Illinois,  and  all  official  writ- 
ings, and  the  executiye,  legislatiye,  and  Ju- 
dicial proceedings,  shall  be  conducted,  pre- 
seryed,  and  published  in  no  other  than  the 
Bngllsh  language,  is  broad  enough  to  include, 
and.  In  Its  ordinary  and  usual  acceptation, 
does  Include,  publications  In  newspapers. 
The  constitutional  proylslon  In  question  con- 
templates publications  In  newspapers  as  well 
as  publications  In  books  and  pamphlets. 
City  of  Ghlcago  y.  McOoy,  26  N.  B.  868,  865, 
186  BL  844. 

'Tubllcation,**  as  used  In  Gonst  art  7, 
f  21,  directing  the  Legislature  to  proyide.for 
the  speedy  publication  of  all  statute  laws, 
and  of  such  judicial  decisions  as  may  be 
deemed  expedient  Is  not  confined  to  the 
limited  signification  of  mere  printing,  but 
comprehends  the  exercise  of  additional  la- 
bor and  skill — as,  f<^  instance,  that  the  gen- 
eral laws  which  cannot  be  enforced  until 
published  shall  be  published  In  the  public 
Journals  (that  being  the  most  speedy  meth- 
od), or  In  pamphlet  form  (that  being  the 
most  conyenlent  for  many  purposes),  or  eyen 
by  proclamation  at  the  door  of  the  court- 
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house  in  each  county,  or  that  the  whole  body 
of  the  laws  and  the  decisions  of  the  Supreme 
Court  shall  be  published  In  the  more  perma- 
nent form  of  a  bound  book.  Sholes  t.  State 
(Wis.)  2  Pin.  4d9,  512,  2  Chand.  182. 

Where  an  appropriation  is  made  by  the 
Legislature  for  publishing  the  journals  of  the 
Senate  and  the  House  and  the  session  laws, 
such  act  is  intended  only  to  provide  com- 
pensation for  the  printing  and  binding  there- 
of. State  V.  Lewis,  52  Pac.  163.  164,  6  Idaho, 
51  (citing  State  y.  LiedtTe,  12  Neb.  171,  10 
N.  W.  703). 

''Published,^  as  used  in  Const  art  16,  | 
1,  requiring  proposed  amendments  to  the 
Constitution  to  be  published  toie  three  months 
next  preceding  the  time  for  the  meeting  of 
the  Legislature  which  is  to  act  thereon,  is 
complied  with  by  a  printing  of  such  proposed 
amendments  in  the  statutes,  though  they  are 
issued  16  to  18  months  prior  to  the  election. 
State  ▼.  Grey,  82  Pac.  190,  191,  21  Nev.  878» 
19  L.  R.  A.  134. 

Of  wUl. 

The  term  ••publication,*'  used  with  refer- 
ence to  a  will,  signifies  that  the  testator  has 
done  some  act  from  which  it  cannot  be  con- 
cluded that  he  intended  the  Instrument  to 
operate  as  his  will.  It  is  otherwise  defined 
to  be  the  declaration  by  the  testator  at  the 
time  of  signing  or  acknowledging  a  signature 
that  the  instrument  is  his  will.  A  publica- 
tion is  a  requisite  to  the  due  execution  of  a 
will.  A  parol  publication  of  a  revoked  will, 
if  made  in  the  presence  of  two  witnesses,  is 
valid.  In  re  Simpson  (N.  Y.)  56  How.  Prac. 
125,  134. 

The  rule  that  a  will  must  be  published 
by  testator  In  the  presence  of  the  witnesses 
thereto  means  to  proclaim  or  make  known 
in  the  presence  of  the  witnesses  the  nature 
of  the  instrument  then  executed,  and  this 
principally  that  it  may  be  manifest  that  the 
testator  knows  what  he  Is  executing.  Comp- 
ton  v.  Mltton,  12  N.  J.  Law  (7  Halst)  70,  71. 

••Publication,"  as  used  in  reference  to  a 
will,  signifies  the  act  of  declaring  or  making 


known  to  the  witnesses  that  the  testator  un- 
derstands and  intends  the  instrument  sub- 
scribed by  him  to  be  his  last  will  and  testa- 
ment Lewis  T.  Lewis  (N.  Y.)  18  Barb.  17, 
28. 

-Publication,'*  as  the  term  is  osed  in  the 
law  of  wills,  is  the  act  or  acts  of  the  party 
by  which  he  manifests  that  it  is  his  inten- 
tion to  give  effect  to  the  paper  as  his  last 
will  and  testament  Watson  v.  Pipes,  32 
Miss.  451,  466  (citing  2  GreenL  Bv.  f  561). 

Publication  is  a  declaratimi  or  act  of  the 
party  showing  the  instrument  to  be  his  wilL 
Love  T.  Johnston,  84  N.  0.  855,  363. 

Any  communication  indicating  to  wit- 
nesses that  the  testator  intends  to  give  ef- 
fect to  a  paper  as  his  will,  by  word,  sign, 
motion,  or  conduct,  is  sufficient  in  law  to 
constitute  a  publlcatioa  In  re  Claflln's  Will, 
50  AU.  815,  816,  78  Vt  129,  87  Abl  St  Bep. 


Publication  of  a  will  may  be  made  by  act 
or  sign  as  well  as  by  words.  All  ttiat  is  re- 
quired is  that  the  testator  shall  make  known 
clearly,  in  any  way  by  whidi  one  mind  can 
communicate  with  another,  that  the  writing 
which  he  desires  the  subscribing  witnesses  to 
attest  is  his  will.  Robbins  t.  Bobbins,  26 
Atl.  678,  50  N.  J.  Bq.  742. 

A  signing  and  sealing  in  the  presence  of 
two  persons  is  a  sufficient  publication  of  a 
will  Vincent  v.  Bishop  of  Sodor  and  Man, 
8  C.  B.  905,  923. 

Delivery  is  equivalent  to  the  publication 
of  a  will.  Curteis  t.  Kenrlck,  8  Mees.  &  W. 
461,  472. 

The  words  ••published  and  declared," 
rather  than  ••executed  and  delivered/'  are  the 
appropriate  words  to  be  used  to  exercise  a 
power  of  appointment  by  a  last  will;  the 
words  ••executed  and  delivered"  being  more 
appropriate  to  the  allegation  of  the  exercise 
of  a  power  of  appointment  inter  vivos. 
Wooster  v.  Cooper,  46  Atl.  881,  887,  69  N.  J. 
Eq.  204. 
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